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EXPLANATION 


T he object in view in preparing- Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Jtiris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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CORPUS JURIS 
SECUNDUM 

VOLUME SEVENTY 


PATEB and PATERFAMILIAS. As tte first 
words of maxims as to which there have been no 
recent applications see 48 C.J. p 419 notes 2-4. 

PATERNA PATERNIS. A rule of the French law, 
signifying that such portions of a decedent's estate 
as came to him from his father must descend to his 
heirs on the father's side.^ 

PATERNIDAD. In Spanish law paternity. 2 

PATERNITY. Fatherhood.3 It has been held to be 
the correlative of ‘^filiation" see 36 C.J.S. p 758 note 
35. The term ^^patemity" is used in various places 
throughout the title Bastards and reference is 
made to the index to that title. 

PATH. The term ^^path" is defined generally in 
Highways § 1; private paths are discussed in 
Private Roads § 1, and tow paths in the C.J.S. 
title Towage § 1, also 48 C.J. p 419 note 14. 

PATHOLOGrlCAL. Of or pertaining to pathology.'* 

PATHOLOGtY. See Physicians and Surgeons § 1. 

PATHOMETER. A device sometimes called a “psy- 
chogalvanometer,'^ but commonly known as a ^‘lie 
detector” as stated in 26 C.J.S. p 1255 note 2 , The 

1. Black L.I>. 

N.Y.-^ee In re Lamb, 139 IST.Y.S. 

685, 690. , 

2. Bacriche Diccionarlo. 

Phllinplne.:—See Manuela Infante v. 

i Philippine 738, 744. 

Yqdj.s.—i 


right to conduct lie detector tests is discussed in 
Criminal Law § 967. 

PATIBULO. In Spanish law, the place of executing 
the death penalty.® 

PATIENCE. The state of being patient; the fact 
or practice of enduring, working, or waiting pa¬ 
tiently.® '^Patience'' has been held to be the antonym 
of ^^anger” see 3 C.J.S. p 1073 note 71. 

PATIENT. The term “patient” is defined in Phy¬ 
sicians and Surgeons § 1. Privileged communica¬ 
tions between patient and physician see the C.J.S. 
title Witnesses §§ 293-301, also 70 C.J. p 439 note 
71-p 451 note 3. The term “patient” is also em¬ 
ployed throughout the title Hospitals, reference be¬ 
ing made to the index to that title. 

PATIO. A Latin verb meaning to sufEer.*^ 

PATRIA and PATRIAM. As the first words of 
maxims as to which there have been no recent ap¬ 
plications see 48 C.J. p 420 notes 26, 27, 29. 

PATRIA POTESTAS. Paternal authority; pa¬ 
ternal power.® 

PATRIARCHAL MARRIAG-E. A form of mar¬ 
riage held to be equivalent to “celestial marriage” 

e. Webster New Int.I>. 

7, U.S.—Guardian Life Ins. Co. y. 
Clum, C.C.A,Pa., 106 F.2d 692, 596. 

8. ^ack L.D. 


3- Webster New Int.D. 

4, Webster New Int,L. ^ 

•"Pathological condition*' see 15 C.J.S- 
p 813 note 85.1. 

& Bacriche Diccionario. 
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PATRIAECEAL MAERIAGE-^PAJILINA 70 C. J. S, 


seo 14 C,J,S, p 60 note 81. ^^Celcstial marriage” as 
not within constitutional pi^oliibition against poly¬ 
gamous marriage see Marxiage § 1. 

PATRICIDE. See Homicide § 1. 

PATRIMONIALIDAD. In Spanish law, the right 
to enjoy the privileges of a native.^ 

PATRIMONIO. In Spanish law patrimony, com- 
proheiiding every species of pi'oporiy.^o 

PATRIMONY. The word ^'i)atrimony,” as coiu- 
nionly unclcu'stood in the Iliiiicd States, means hexit- 
age; an estate or property hold by ancient light; 
an ancient estate or eudowinont.^*- As more popu¬ 
larly understood, it means an estate inhciited from 
one^s father,"^2 it is not necessarily restxictod 

to x>roperty derived directly from a fathor.^S 

As a term oC the civil law, and as used in the 
Mexican Code), the word ^^patrimony” docs not have 
the same meaning as in this country,but is defined 
as meaning the total rights and obligations of a 
person valued in money and anything not having 
pecuniary value may not foiin part of the patrimony 
of a person.^® 

PATRIOTIC. Actuated by love of one's couutry.i'^ 

PATRIOTISM. Love and devotion to one's coun- 
try.18 

PATROL. To travci’se a particular district, heat, 
section of coast, etc., for the purpose of guarding, 
watching, or protecting.^^^ 

Patroling, Walking to and fro as a guard.^O 
Under the Norris-La Guardia Act the word “pa- 


troling” means picketing see Injunctions § 143 b 

( 1 ). 

PATROLMAN. See Municipal Corporations § 5G8. 

PATRON. One who protects, countenances, or sup¬ 
ports some person or thing; one who habitually ex¬ 
tends matciial assistance; a regular customer; a 
protector or beiicfactor.^i Used with rcLVence i,o a 
house of ill fame, one who goes th(u*c in the char¬ 
acter of a purchaser, to be accommodated and enter- 
taiiicd in the way of a hawdyhouse. 

The tei’in '^patron,” as used in statutes relating to 
public schools is treated in the C.I.S. title Schools 
and School Districts §§ 37, 156, also 56 C.J. p 221 
notes 56-58, p 367 notes 6-10. As used in statutes 
providing for liens see Liens § 9. 

PATRONAGE. Special countenance or support.--^ 
The term implies both protection and support.^'^ 

PATRONIZE. To act as^ a patron^s toward;2<5 
to encourage; to extend patronage; to favor; to 
lend countcnancc.2'^ 

PATRONUM PACIUNT DOS, JEDIPICATIO, 
PUNDUS. Sec 48 C.J. p 420 note 53. 

PATTERN. An original or model proposed for 
imitation; something worthy to be used as a copy 
a mere model, which may bo used to construct ma- 
ehiucry and create working implemenis.^d 

Tariff provisions applicable to patterns for ma¬ 
chinery are treated in Customs Duties § 62. 

PAULINA. In Spanish ecclesiastical law, an order 

or bull of excommunication.30 


0. 3ffiscrich© Dicclonario. 

10. Escricho Diocionario. 

ll« S.C,—Eauton v. Pullman Oo., 

191 S.B. 4ir>, 421, 185 S.C. 495. 

12. S.a—Eauton v, Pullman Co., 

supra. 

13. Ir.—Green v. dies, 6 Ir.Ch. 25. 

14. S.C.—Eauton v. Pullman Co,, 

191 S.E. 416, 421, 183 S.C. 496. 

10. S.C.—^Eauton v, Pullman Co„ 

supra. 

16. S.C,—Eauton v. Pullman Co., 

supra. 

17. Webster New Int.D. 

18. N.T.—In re Societa Fra-E Nate- 
D1 Torre-Faro-Inc., 22 N.T.'S.2d 
688, 689, 175 Mlsc. 873, 

18. Webster New Int.D. 


Phrases 

(1) “Patrol limits” see Intoxicat¬ 
ing Eiquors § 19. 

(3) “Patrol system” see Pllghways 
§ 240. 

20. Mo.—In re HeUron, 162 S.W. 
C52, 650, 179 Mo.App. 639. 

21. Tenn.—State r. Vanderbilt Univ., 
164 S.W. 1151, 1170, 129 Tenn. 279. 

22. Ill,—Kaymond v. People, 9 Ill. 
App. 844, 345. 

23. Webster New IntD. 

!rhat a loose woman is under the 
“patronage’^ of a man named means 
that she Is supported by him, for 
the purpose of sexual indulgence.-^ 
More V. Bennett, 48 N.T. 472, 476. 

24. N.T.—^In re Hoaglund's Estate, 
74 N.T.S,2d 156, 161. 


25. Tenn,—State v, Vanderbilt XTnlv., 
164 S.W. 115t, 1170, 120 Tenn. 279. 

26. Ill.—Raymond v. People, 9 Ill. 
App. 344, 845. 

27. Tenn,—State v. Vanderbilt tTniv., 
164 S.W. 1161, 1170, 129 Tenn. 279. 

Statutes making it an ofCenso to 
patronlsse disorderly houses are 
treated in Disorderly Houses § 7. 

28. U.S.—U. S. V. E. Hoe & Co., N.T., 
147 F. 201, 203, 77 C.G-A. 427. 

48 C.J. p 420 note 64. 

20. N.T.—Brewer v. Ford, 12 N.T.S. 

619, 624, 69 Hun 17, 27. 

48 C.J. P 421 note 66. 

“Iron molders' pattern” see Iron 48 
C.J.S. p 770 note 61. 

30. Escriche Dicolonarlo, 
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thorities or by individuals liable for their support; local taxation for relief of the poor; and violations of 
poor laws and prosecution and punishment thereof as public offenses. 
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I. DUTY OF RELIEF IN GENERAL 


§ L Who Are Paupers 

a. In general 

b. Ability of self-support 

c. Ability and willingness of relatives or 

others to support 

d. Ownership or possession of property 

e. Receiving aid or in need of relief 

from public authorities 

a. In General 

The term ‘‘pauper^^ technically may mean only a per¬ 
son receiving aid and assistance from the public under a 
provision made by law for the support and maintenance 
of the poor, blit the term is often given a wider signifi¬ 
cation, and generally the terms ''pauper,'^ *^poor,*'' ''in¬ 
digent,4tc., In statutes providing for the relief of such 

%• Coun.;—^Weeks v, Mansfield, 80 A. 

784, 84 Conn. 644. ' 

48 C.J. p 428 note 2. ^ ' 

2p AfHpgtoft lidspl- 

tkl V. 'T6;kn of 497 4i 

’ E, 2 i!> MMS.' i(fl, , . . , ; 1 ,; 


persons, are used to describe that class of persons who 
are so destitute and helpless as to he dependent for their 
support on public charity. 

While, technically, it is said, the term “pauper” 
means only a person receiving aid and assistance 
from the public under a provision made by law for 
the support and maintenance of the poor,^ the 
term is often given a wider signification, and it may 
include a poor person standing in need of immediate 
relief, and a poor person likely to become charge- 
able.2 Generally, the terms “pauper,” “poor,” “poor 
person,” “indigent person,” “person in distress,” etc., 
in statutes providing for the relief of such persons, 
are used to describe that class of persons who are 
so destitute and helpless as to be dependent for their 
support on public charity,3 and these terms do not 

a: Ohio.—Corpus JuHs dted Ixi 
Bisner v. State ex rel. Martin," 9 
N.B.2d 15t, 163, 66 Ohio App. 161. 
WslsTj .—Spokane County v. Arvin, 13 
I^.2d 1089, 169 Washi 349^rr-CSorpu« 
Juris qited iu^Mosa v. Moss, 1 
j9a6, .918,^ 168 Wa^. 444. 

^ C;?'. .Pi4^6 note 6. , ' , 


Matters considered 

Whether person is entitled to pub¬ 
lics assslstance depeiids on amount of 
his property; availability of ,it, credit, 
existence and ability of *kin, and 
^xi^enpies .pf sit^iation.—^Peabqdy jvr. 
Town* pf :^^lau4,f 178 A. 40^7 !Vt 

2 . 37 ; ^8 Mj9, ,, ^ J,. ■;■ f 
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necessarily refer to a person who is merely without 
financial resources.'* The term ‘*poor person’’ has 
been said to be synonymous with the term ‘^indigent 

person/’^ and with the term ‘'pauper,tjut it has 

been held that “indigent” docs not mean the same 
as “pauper.”'^ 

Where a person is in need of relief within the 
meaning of the statute, the cause of his distress, 
whether or not through his own fault, is imma¬ 
terial.^ Statutes relating to the relief of paupers 
are neither in terms nor spirit limited to the relief 
of chronic or permanent paupers, or any other class 
of poor persons, but extend to every person coming 
within the terms of the statute dependent on public 
assistance for the necessities of lifc.^ Hence, such 
statutes may apply to persons becoming indigent 
through unemployment because of an economic de¬ 
pression.^® The right of a citizen to receive sol¬ 
diers’ relief docs not deprive him of the right to 


receive assistance as a pauper.^^ The mere fact 
that a person is old^^ or bliiid^^ does not entitle 
him to participate in the general distribution of 
governmental funds for the relief of the poor. 

Whether a person is a pauper or a poor person 
is usually a question of fact,^* to be determined by 
the jury in the light of all the circumstances,'*-^ and, 
in particular circumstances, the evidence has been 
held to establish that a person was^® or was not^'^ 
a poor person or pauper. 

Town pauper. A pauper who is supported by a 
town.^^ 

Town's poor. In its natural sense and unex¬ 
plained, poor whom the town is permanently bound 
to support^® 

Public charge. In the primary meaning of the 
term, a ''public charge” is a pauper supported at 
public cxpensc.20 


‘^XxLdlg'Ckut’'’ defined 

(1) A person is indigent who is 
destitute of property or means of 
comfortable subsistence; one who is 
needy or poor.—Territory v. Xtesta- 
Hclc, 33 Hawaii 273. 

(2) '* ‘Indigent persons' imiludc 
those insane persons who by reason 
of poverty are unable, having due re¬ 
gard to other Imperative ol>llgations 
resting upon them, to contribute any 
substantial amount to their support 
in the asylum,"—MassaohusetLs Gon. 
Hospital V. Belmont, 124 IST.R 21, 24, 
233 Mass. 190. 

(3) "Indigent insano" intends in¬ 
sane persons who have no income 
over and above w'hat is sunicient to 
maintain those who are legally de¬ 
pendent on them.—-In re Hybart, 25 
S.H. 963, 119 N.O. 369—31 C.J. p 884 
note 8 Ec], [d]. 

“Pauper” defined 

(1) One completely destitute.— 
Citizens ^ Southern Nat. Bank v. 
Cook, 185 S.B. 318, 182 Ga. 240. 

(2) Other definitions,—Risner v. 
State ex rel. Martin, 9 N.B.2d 151, 
55 Ohio App. 151—48 C.J. p 428 note 
6 Ca]. 

“Poor” or “poor person” defined 

<1) One who is dependent on char¬ 
ity,-—McNamara v. Nolan, 34 N.Y.S. 
178, 13 Misc. 76—49 C.J. p 1081 note 
67. 

<2) One who may rightfully claim 
alms from the public bounty.—War¬ 
ren County V. Ostourn, 31 N.B* 541, 4 
Ind.App. 590, 592—49 C.J. p 1081 note 
69 . 

<3) Those without property, with¬ 
out habits of industry or thrift, im¬ 
provident, usually physically or men¬ 
tally deficient, who are unable 
through efforts of their own to gain 
livelihood.—Town of Manlius v. 


Town of Pompoy, 250 N.Y.S. 690, 140 
Misc. 505. 

(4) Other definitions.—Town of 
Manlius v. Town of l^ompey, supra— 

48 C.J. P 428 note 6 [b], 

“Needy” 

The court must ascribe to word 
"noody” In federal statute, authoriz¬ 
ing ain')ropriations for purpose of en¬ 
abling states to furnish financial as- 
sistan<^e to aged “not»dy” individuals, 
its ordinary legal meaning of "indi¬ 
gent, necessitous, very poor."—Moore 
V. State Social Security Commission, 
123 S.W.2d 391, 233 Mo.App. 636. 
“Provision for poor” 

Appropriation by fiscal court for 
ixivcnile court Christmas party was 
not "provision for poor" of county 
within statute.—Bruner v. Jefferson 
County Fiscal Court, 40 S.W.2d 271, 
239 Ky. 613. 

4. Wash.—Spokane County v. Arvin, 
13 P.2d 1089, 169 Wash, 349. 

5. Ind.—^Warren County v. Osburn, 
31 N.E, 541, 4 Ind.App. 590, 592. 

49 C.J. P 1081 note 66. 

6. Wis.—Dane County v. Barron 
County, 20 N.W.2d 249, 249 Wis. 
618. 

48 C.J. p 428 note 5 [e]—49 C.J. P 
1081 note 65. 

V. Pa.—In re Indigent Insane, 19 
Pa.Dist. 593, 87 Pa.'Co. 24, 26. 
31C.J. P 884 note 10 [a], 

8. Conn,—^New Hartford v. Canaan, 
62 Conn. 168, 160. 

48 C.J. P 429 note 6, 

9. Cal,—City and County of San 
Francisco v. Collins, 13 P.2d 912, 
216 Cal. 187. 

XO. Cal.—City and County of San 
Francisco v. Collins, supra. 

Mo.—Jennings v. City of St. Louis, 
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68 S.W.2d 979, 332 Mo. 173, 87 A. 
L.R. 366. 

Pa.—Commonwealth v. Liveright, 161 
A. 697, 308 Pa. 35. 

11. Mass.—City of Waltham v. City 
of Newton, 27 N.bl2d 965, 306 
Mass. 60—Orossman v. New Bed¬ 
ford In.stltutlon for Savings, 36 N. 
K 477, 100 Mass, 503. 

Bifeot of statutes 

The statute relating to relief of in¬ 
digent war vetGran.s doe.M not pro¬ 
hibit the person who might be enti¬ 
tled to benefits thereunder from also 
obtaining benefits under the gemc^ral 
statutes enacted for the relief of the 
poor.—Town of City of Galesburg, 
Knox County v. Town of I-Cewanee, 
Henry County, 39 N.K,2d 725, 313 III. 
App. 268. 

12. N.Y.—Hodson v. Marks, 300 N, 
Y.S. 661, 165 Misc. 680. 

13. N.Y.—Hodson v. Marks, suprar— 
Taylor v. Kelly, 259 N.Y.S. 928, 146 
Misc. 568. 

14. Wis.—Bane County v. Barron 
County, 26 N.W.2d 249, 249 Wis. 
618. 

15. Vt.—Peabody v. Town of Hol¬ 
land, 178 A. 888, 107 Vt. 287, 98 
A.L.R. 866, 

16. Minn.—In re Galow, 297 N.W, 
743, 210 Minn. 267. 

17. Minn.—Marshall County v. Ano¬ 
ka County, 2 N.W,2d 816, 212 Minn, 
127—Town of Dassel v* Village of 
Darwin, 246 N.W. 866, 187 Minn. 
331, 

18. Conn.—Marlborough v. Chat¬ 
ham, 60 Conn. 564, 567, 

19. Mass,—^West Bridgewater v, 
Wareham, 138 Mass. 306, $07. 

20. Kan.—City of Liberal v. Blank¬ 
enship, 21 P.2d 898, 894, 187 Kan. 
475. 
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b. Ability of Self-Support 

A person who ts unable to provide for and maintain 
himself is a pauper, at least prima facie, and entitled to 
relief, but a person who has means for his immediate 
wants or necessities, or who has always been able to sup¬ 
port himself, is not a pauper. 

A person who is unable to provide for and main¬ 
tain himself is a pauper,at least prima facie.^^ 
and entitled to relief. Where a family is in want, 
the members thereof are poor and unable to support 
themselves, within the meaning of the various stat¬ 
utes, although the head of the family earns enough 
for their partial support23 It has also been held 
that a husband, although able to support himself, is 
a pauper if he has a family under his care and 
protection which he is unable to support,24 and 
that a wife becomes a pauper where, although able 
to support herself, she is prevented from doing so 
because of her husband’s illness, and the necessity 
of attending him as nurse,25 ^ person, however, 
who has means for his immediate wants or neces- 
sitics,26 or who has always been able to support him¬ 
self,2 7 is not a pauper within the purview of the 
various statutes making provision for the relief of 
that class of persons, although the wages earned 
by him are rarely sufficient for that purpose,28 and 
a foirtiori he is not a pauper where his earnings are 
more than enough for his support29 A single relief 
grant under temporary emergency circumstances 
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will not create a pauper status,20 and the fact that 
a person has once received relief from public au¬ 
thorities does not make him a pauper or poor person 
after he has become self-supporting.^'i Where, at 
the time a person, with his family, was quarantined 
by the board of health, he was supporting the fam¬ 
ily and was able to continue such support after he 
was released from quarantine, he cannot be deemed 
a pauper.23 Unemployed persons who have work 
offiered to them, but who without good reason do 
not work, are not poor persons entitled to support 
within the poor laws since such persons may be said 
to have means of support,23 but it has also been 
held that a person is not required to engage in an 
unusual occupation so as to relieve himself of aid 
from the community as a public charge. 

c. Ability and Willingness of Relatives or 
Others to Support 

Generally a person is not a pauper within the mean¬ 
ing of the poor laws if there are relatives or other persons 
legally liable for his support, and able and willing to sup¬ 
port him; and a person being adequately supported by 
persons other than public authorities or private charities 
is not a pauper whether or not the persons furnishing the 
support are legally or morally obliged to do so. 

As a general rule a person is not a pauper within 
the meaning of the poor laws if there are relatives 
or other persons legally liable for his support,25 
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21. Wash.—Spokane County v. Arv- 
in, 13 P.2d 1089, 169 Wash. 349. 

48 C.J. p 429 note 8. 

Xndigrent hUnd 

Ability of seventy-one year old 
man who was almost totally blind to 
earn from fifteen to twenty-five cents 
a day by selling- newspapers did not 
deprive him of rig-ht to relief under 
statute providing funds for indigent 
blind.—Smith v. Spokane County, 48 
P.2d 918, 183 Wash. 477. 

Xteceipt of public relief 

Members of family which received 
surplus commodities intermittently 
from two different counties and for a 
year received direct relief from Farm 
Security Administration of one of 
such counties and the head of which 
received Works Progress Administra¬ 
tion employment were, in legal con¬ 
templation, “poor persons.”—Thiede 
V. Town of Scandia Valley, 14 N.W.2d 
400, 217 Minn. 218. 

22. N.J.—South Brunswick Over¬ 
seers of Poor V, East Windsor 
Overseers of Poor, 8 N.J*Law 64. 

Injured person 

Ex-service man who accidentally 
suffered an injury and was at the 
time without money or tangible prop¬ 
erty or resources that bould be made 
available soon enough to do him any 
good was, prima Tacie,- U' “poor per¬ 


son in need of assistance” within 
statute providing for relief of such 
persons, even though he had bonus 
and federal insurance policy on 
which loan might be obtained.—Pea¬ 
body V. Town of Holland, 178 A. 888, 
107 Vt. 237, 98 A.L.R. 866. 

23. Conn.—Old Saybrook v. Milford, 
66 A. 496, 76 Conn. 152. 

48 C.J. p 429 note 10. 

24. Me.—Green v. Buckfield, 3 Me. 
136. 

25. N.H.—South Hampton v. Hamp¬ 
ton Falls, 11 N.H. 134. 

26. Conn.—^Hartford Hospital v. 

Town of Berlin, 158 A. 236, 114 
Conn. 233. 

Wis.—Town of Ellington v. Indus¬ 
trial Commission, 273 N.W*. 630, 225 
Wis. 169. 

27. Tex.—^Willacy County v. Valley 
Baptist Hospital, Civ.App., 29 S. 
W.2d 456. 

48 C.J. p 429 note 13. 

Injured .person 

Statute requiring support of pau¬ 
pers unable to support themselves 
was inapplicable to injured person, 
who always had supported himself. 
—^Willacy County v. Valley Baptist 
Hospital, supra. 

28^ N'.'T.—Wood V. Simmons, 4 K.Y. 
S. 366, 61^Hun 326. 

7 : 


29. Mass.—^Wilson v. Brooks 14 
Pick. 341. 

N.H.—Jenness v. Emerson, 15 N.H. 
486. 

30. Wis.—^Waushara County v. 
Green Lake County, 300 N.W. 770, 
238 Wis. 608. 

31. Me.—Inhabitants of Town of 
Gouldsboro v. Inhabitants of Town 
of Sullivan, 170 A. 900, 132 Me. 
342. 

48 C.J, p 429 note 17. 

38. Pa.—In re Kibby, 12 Pa. List. 
527, 17 York Leg.Rec. 75. 

33. Pa.—Commonwealth v. Live- 
right, 161 A. 697, 308 Pa. 35. 

34. N.T.—^Hommel v. Hommel, 22 
N.T.S.2d 977. 

35. Conn,—^East Hartford v. Pitkin, 
8 Conn. 393. 

48 C.J. p 429 note 19. 

The family group regulation of the 
state board of public assistance pro¬ 
viding that, where several persons 
are living together as a family unit, 
regardless of the relationship of the 
parties, no one in the unit is eligible 
for general assistance as long as to¬ 
tal income of the unit is equal to, , or 
greater than, budget allowance for 
that number of persons as deter¬ 
mined by budget regulations of this 
board, is a reasonable regulation ibr 
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and able and willing to support him;^® and it has 
been held that a person being adequately supported 
by persons other than public authorities or private 
charities, such as friends or relatives, is not a 
pauper, although possessed of no property, whether 
or not the persons furnishing the support are legally 
or morally obliged to do so,27 Thus, a child who 
has parcnts^'S or grand)parcnts,2J> or a parent who 
has children,or a wife who has a husband, 
legally liable for his or her support and able to 
furnish it, is not a pauper. On the other hand, a 
person may be a pauper within the meaning of the 
poor laws, although there are individuals liable by 
law for his support,and willing to pro¬ 
vide such support.'^s 

Paupcrisfii of parents. A minor child does not 
necessarily become a pauper by reason of the mere 
pauperism of his parents.^^ 

Indigent pensioners. A Confederate soldier who, 
from poverty and age, or infirmity, was unable to 
provide for himself was within a statute relating to 
relief of “indigent pensioners,” although he had a 
parent or child able and willing to support him, and 
he did not come within the statute making provision 

for paupcrs.^5 

d. Ownership or Possession of Property 

Where a person is possessed of property which can 
be made available for his support, he cannot be considered 
a ^'pauper^'^ but, if the property which he may own can¬ 


not be made available for his immediate wants, he Is 
within the meaning of the statutes relating to relief of 
paupers. 

The general rule is that, as long as a person is 
possessed of property which can be made available 
for his support, he cannot be considered a “pauper” 
in the sense that the word is used in the statutes 
but, if the property which he may own cannot be 
made available for his immediate wants, he is with¬ 
in the meaning of the statutes.'^7 Jn many decisions 
the rule has been laid down that it is not necessary, 
in order to entitle a person to relief as a pauper, 
that he should be altogether destitute of property, 
but that all that is necessary to entitle him to such 
relief is to show that he docs not possess sufficient 
property for his maintenance and support^® 

e. Receiving Aid, or in Need of Relief from 
Public Authorities 

The receipt of public aid will constitute one a pauper 
only where such aid is applied for, or received, with a 
full knowledge of its nature- but a person knowingly or 
voluntarily receiving support from a county, town, or mu¬ 
nicipality is technically a pauper. 

Adult persons of sound mind cannot be made 
paupers against their will; and to constitute pauper 
supplies, the supplies must be apj^licd for, or re¬ 
ceived, with a full knowledge of their naturc.^^ 
So, the determining factor, in ascertaining whether 
a person is supported as a pauper, is whether he 


the enforcing and carrying out of the 
purposes of the State Assistance 
Law.—Sweeney v. Slate Board of 
Public Assistance, B.O.Pa,, 36 P. 
Supp. 171, appeal denied 36 F.Supp. 
973, anirmcd, C.C.A., 119 F.2d 1023, 
certiorari denied 62 S.Ct. 74, 314 U. 
a 611, 86 L.Bd. 491. 

36. Wis.—Town of Kllington v. In¬ 
dustrial Commission, 273 N.W. 530, 
225 Wis. 1C9. 

48 O.J, p 429 note 20. 

37. Wis.—Town of Ellington v. In¬ 
dustrial Commission, supra. 

Affectioa or family pride 

One who reciove.s support from 
relatives and friends, who come to 
his assistance because of affection or 
family pride, docs not thereby be¬ 
come a pauper within meiming of 
poor statutes,—Dane County v. Bar¬ 
ron County, 26 N.W.2d 249, 249 Wis. 
618—Town of Ellington v. Industrial 
Commission, 273 N.W. 530, 225 Wis. 
169. 

38. Ga.—Clark r, Walton, 78 S.E. 
392. 137 Oa. 277. 

N.H.—^Litchfield v, Londonderry, 89 
N.H. 247. 

33. Pa.—In re Whiting^s Case, 3 
Plttsb. X29. 


40. Ga.—^Clark v. Walton, 73 S.E. 
392, 137 Ga. 277. 

41. vt.—Chelsea v. Brookfield, 27 
Vt. 587. 

48 C.J. p 429 note 24. 

42. Mass.—^Charlestown v. Grove- 
land. 15 Gray 15, 17, 

48 C.J. p 430 note 25, 

43. N.Y.—Goodale v. Lawrence, 88 
N.y. 513, 42 Am.R. 259. 

48 C.J. p 430 note 26. 

44. N.H.—Jenness v* Emerson, 15 
N.H. 486. 

45. Ga.—Clark v. Walton, 72 S.E. 
392, 137 Ga. 277. 

40, Minn.—Evangelischer Diakonis- 
sen Verein of Minnesota List, of 
German Evangelical Synod of N. A. 
(Hospital) V. Town of Cannon 
City, 253 N.W. 97, 191 Minn. 132. 
48 C.J. p 430 note 29. 

One mentally or physically incapa¬ 
ble of earning livelihood would not 
be **poor person,'' within statute, if 
he were possessed of property which 
could be made available for his sup¬ 
port,—Moss V. Moss, 1 P.2d 916, 163 
Wash. 444. 

Bonus bonds 

The act of congress providing that 
neither bonus certificates nor sums 
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payable under them are subject to 
attachment, levy, or seizure or to 
national or state taxation does not 
prevent Temporary Emergency llo- 
lief Administration from considering 
bonus bonds received by veterans in 
pa,sslng on applications for relief.— 
McCormack v. Daniels, 298 N.Y.S. 13, 
163 Misc. 793, 

47, Vt.—Peabody v. Town of Hol¬ 
land. 178 A. 888, 107 Vt 237, 98 
A,I...Il. 866. 

48 C.J. p 430 note 30. 

48, Conn.—Town of Winchester v. 
Town of Burlington, 21 A.2d 371. 

,*128 Conn, 185, 

Vt—Peabody v. Town of Holland* 
178 A. 888, 107 Vt 237, 98 A.L.K. 
866 . 

48 O.J. p 430 note 31. 

Mortgaged property 
The possession of property did not 
take poor persons out of the pauper 
class, where property was mortgaged 
for sum which trial court found to be 
the reasonable value of the proper¬ 
ty,—in re Venteicher, 278 N.W. 581, 
202 Minn, 331. 

48. Wis.—Sheboygan County v. She¬ 
boygan Falls, 109 N.W, 1030, 180 
Wis. 93. 

48 CJ. p 430 note 33. 
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receives the support as a pauper,50 and, accordingly, 
a person is not being supported as a pauper within 
the terms of a statute where he receives a distribu¬ 
tion of supplies contributed by a private charitable 
agency, and such supplies are not furnished by the 
public authorities as a part of their statutory duty 
to care for the poor.^i However, a person know¬ 
ingly or voluntarily receiving support from a coun¬ 
ty, town, or municipality is technically a pauper 
and, where the public authorities furnish necessary 
aid to a person, with his knowledge, for the sup¬ 
port of another whom he is legally liable to support, 
he is himself a pauper.53 This last rule does not ap"- 
ply where relief is provided on the application of 
a person who owes no legal duty of support to the 
person receiving such relief.^^ Thus, since a man 
is under no legal obligation to support his stepchild, 
the fact that such child receives aid from a town 
as a pauper on the application of the stepfather 
will not make the latter a pauper.55 The supplying 
of public funds to a widow for the welfare and 
sole use of her children does not necessarily render 
her a pauper.^® The question whether a person is 
chargeable to a town as a pauper does not depend 
merely on the fact that it has furnished him relief 
but likewise on its legal' obligation to do so.®'^ 

§ 2. -Transient Poor Persons 

The duty of a local political subdivision to furnish re¬ 
lief to a transient poor person who is found sick or in 
distress and in need of immediate assistance will be en¬ 
forced, when, and only when, the facts show a case fair¬ 
ly within the terms of the statute imposing such duty. 

In many jurisdictions the statutes require certain 
political subdivisions of the state, such as counties, 
towns, and municipal corporations to furnish re¬ 


lief to any person temporarily residing therein who 
is found sick or in distress and in need of imme¬ 
diate assistance, without reference to the ultimate 
liability of any other county, town, municipality, or 
individual for such personas support;, and this duty 
will be enforced when, and only when, the facts 
show a case coming fairly within the terms of the 
statute.58 The purpose of these statutes is to pro¬ 
vide for the present necessities of any person found 
to be in distress and in need of immediate relief,^® 
although ordinarily he may be capable of self-sup- 
port.^o 

The fact that such person is able but unwilling to 
provide for himself by his labor is immaterial as 
affecting the duty of the authorities to assist him.^^ 
So, the fact that he has some property will not af¬ 
fect his right to relief if the property is inaccessi¬ 
ble or otherwise unavailable, and he is without cred¬ 
it or friends, the question of his ability to pay for 
his support arising only as between the town pro¬ 
viding support and tlhe town of his legal settlement, 
after such support is furnished.®^ On the other 
hand, a person may have no property, and yet, if 
he is supported by relatives or firiends, not be in 
need of immediate relief within the meaning of the 
statute.A statute providing for the relief of 
indigent residents in the county does not include a 
transient.55 

§ 3. Powers and Duties of Public Authorities 

At common law and In the absence of any constitu¬ 
tional mandate with respect thereto the public authori¬ 
ties have no obligation to support or assist paupers, but, 
since the function of relieving the poor is properly gov¬ 
ernmental in its character, laws to that end fall within 
the police power of the state and are valid, and the state 


50. Wis.—^Dane County v. Barron 
County, 26 N.W.2d 249, 249 Wis. 
6X8. 

Bl. Wis.—Town of Ellington v. In¬ 
dustrial Commission, 273 N.W. 530, 
225 Wis. 169. 

62. Iowa.—Bremer County v. 
Schroeder, 206 N.W. 303, 200 Iowa 
1285. 

48 C.J. p 431 note 34. 

63. Wis.—Dane County v. Barron 
County, 26 ]Sr.W.2d 249, 249 Wis. 
618. 

48 C.J. p 431 note $5. 

54 , Vt.—Barnet v. Norton, 99 A. 
238. 90 Vt. 544. 

48 C.J. p 431 note 36. 

55. Mass.—Brookfield v. Warren, 
128 Mass. 287. 

66. Vt.—Town of St. Johnsbury v. 
Town of Ijyndon, 180 A. 892, 107 
Vt. 404. 

67. Vt.—'Cabot v, St. Johnsbury, 111 


A. 454, 94 Vt. 311—^Ludlow v. 

Weathersfield, 18 Vt. 39. 

58, Ind.—^Portage Township of St. 
Joseph County v. Clinic, Inc., 33 
N.E.2d 786, 109 Ind.App. 366— 

Whitlatch Clinic & Hospital of Mil¬ 
an V. Carpenter, 25 N.B.2d 263, 107 
Ind.App. 436. 

Wis.—Town of Holland v. Village of 
Cedar Grove, 282 N.W. Ill, 448, 230 
Wis. 177. 

48 C.J. p 431 note 41, 

Particular local authorities liable for 
support see infra § 67. 

<*Paiip©r” 

Under statute providing that, when 
a person not an inhabitant of town in 
which he resides shall become poor 
and unable to support himself, se¬ 
lectmen of the town shall furnish 
him necessary support and that se¬ 
lectmen of town furnishing support 
to a “pauper" belonging to another 
town shall give notice of his condi¬ 
tion to the town to which the pau¬ 
per belongs, word “pauper" has the 
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same meaning as the phrase refer¬ 
ring to one who becomes poor and 
unable to support himself.—Town of 
Winchester v. Town of Burlington, 
21 A.2d 371, 128 Conn. 185. 

59. Wyo.—Sweetwater County v. 
Carbon County, 44 P. 66, 6 Wyo. 
254. 

48 C.J. p 432 note 42, 

60. Wyo.—Sweetwater 'County v. 
Carbon bounty, supra. 

48 C.J. p 432 note 43. 

61. Mass.—^Paris v. Hiram, 12 Mass. 
262. 

62. Vt.—^Waitsfield v. Craftsbury, 89 
A. 466, 87 Vt, 406, Ann.Cas.l916G 
387. 

48 C.J. p 432 note 46. « 

63. Me.—Norridgewock v. Solon, 49 
Me. 386. 

Vt.—Danville v. Sheffield, 60 Vt. 243. 

64. Mass.—Templeton v. Winchen- 
don, 138 Mass. 109. 

65. Tex.—Upshur County v. Zeury, 
19 Tex. 126. 
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may prescribe the conditions under which relief shall be 
furnished, the governmental unit charged with the duty 
of furnishing it, and the governmental unit ultimately 
liable therefor. 

At common law, and in the absence of any con¬ 
stitutional mandate with respect thereto, the public 
authorities have no obligation to support or assist 
paupers; and any such duty rests entirely on stat- 
ute.®<^ While it has been broadly stated that the 
government has a duty to make suitable provision 


for its needy citizens who arc unable to provide for 
themselves,®^ it has more precisely been held that 
the obligation of supporting needy citizens is a 
humanitarian one which the state may voluntarily 
assume or may impose on local governmental 
units.®® The function of relieving the poor is 
properly ‘‘governmental” in its character,®® and laws 
to that end fall within the police power of the 
state and arc valid,provided they arc not ar¬ 


es. Alaska.—U. S. v. Gartner, 10 
Alaska G-IT. 

Ill.—Creig'hton v. Pope County, 54 IST. 
E.2d 543, 386 Ill. 468, 153 A.L..R. 
803—People ex rel. Wayland v. Al¬ 
lied Hotels Corporation, 46 lvr.E.2d 
48, 381 in. 544—People ex rel. Hey- 
denreich v. Lyons, 30 N.E.2d 46, 
374 Ill. 657, 132 A.L.R. 511—Gregg- 
V. Town of Bourhonnais, 64 N.E.2d 
106, 327 Ill.App. 253—Town of Aro¬ 
ma Park V. Town of Papincau, 
Irocmois County, 39 N.E.2d 396, 
313 Ill.App. 135. 

Me.—Inhabitants of Town of Orring-- 
ton V. 'City of Bangor, 46 A.2d 406 
—City of Auburn v. Inhabitants of 
Town of Parmington, 175 A. 475, 
133 Me. 213. 

Mioh.^—'Corpus Juris cited in Valvida 
V. City of Grand Kapids, 249 N.W. 
826, 838, 264 Mich. 204. 

Minn.—Thiedo v. Town of Scandia 
Valley, 14 N.W.2d 400, 217 Minn. 
218. 

Neb.—State ex rel. Boxberger v. 
Burns, 270 N.W. 666, 133 NVl). 31. 

N.Y.—^Luren v. City of Binghamton, 
IS N,Y.S.2d 518, 268 App.Div. 694, 
affirmed 28 N.E.2d 918, 283 N.Y, 
467—Foster v. , Yates County, 298 
N.Y.S. 862, 163 Mise. 784. 

Ohio.—Division of Aid for the Aged, 
Department of Public Welfare, v. 
Hogan, 54 N.E.2d 781, 143 Ohio St. 
186—State ex rol. Hanz v. City of 
Youngstown, 45 N.E.2d 767, 140 
Ohio St. 477. 

Or.—State ex rel. Public Wedfare 
Commission v. Malheur County 
Court, 203 305, 185 Or. 392— 

Multnomah County v. Luihn, 178 
I^2d 159, 180 Or. 528. 

S.D.—State of North Dakota ox rel. 
Slrulz V. Tk*rkins County, 9 N.W.2a 
600, GO S.D. 270. 

Vt.—Peabody v. Town of Plolland, 
178 A. 888, 107 Vt. 237, 98 A.L.R. 
866 . 

Wis.—State Department of Public 
Welfare v. Shirley, 10 N.W.2d 215, 
243 Wis. 276—Town of Holland v. 
Village of Cedar Grove, 282 N.W, 
111, 448, 230 Wis. 177. 

48 O.J. p 432 note 49. 

67- Ky.—Bowman v. Frost, 158 S.W. 
2d 945, 289 Ky. 826. 

Pa.—Kurtz v. City of l^ittsburgh, 31 
A.2d 267, 346 Fa. 362, 145 A.L.R, 
1134. 


Mandatory and imperative duty 
Ala.—Moore v. Walker County, 185 
So. 175, 236 Ala. 688. 
diaracter of *‘parens patriae” 

It is the right and duty of every 
enlightened government, in its char¬ 
acter of ‘‘parens patriae,” to protect 
and provide for comfort and well¬ 
being of such of its citizens as by 
reason of misfortune or infirmity are 
unable to care for themselves.— 
Creighton v. Pope County, 50 N.E.2d 
9S4, 320 Ill.App. 256, modified on oth¬ 
er ground.^ 54 N.E.2d 543, 386 III. 468. 
-153 A.L.R. 802. 

The use of the term “pension,” in 
statutes providing for relief of per¬ 
sons who have been in the military 
or pu})lic service or who are peculiar¬ 
ly affiicted, imports respect to the 
recipient and implies duly and obli¬ 
gation on the state specincally to 
care for such classes of its citizenry, 
—Creighton v. Pope County, supra 

68, III,—l^'cople ex rol. Heydenreich 
V. Lyons, 30 N.K.2d 46, 374 III. 
557. 133 A.L.lt. 511. 

69. Ind.—Whitlatch Clinic & Hospi¬ 
tal of Milan V. Carpenter, 25 N.E. 
2d 263, 107 Ind.App. 436. 

Ky.—Bowman v. Frost, 158 S.W.2d 
945, 2S!) Ky. 826. 

N.C.—Martin v. Board of Com’rs of 
Wake County, ISO S.E. 777, 208 N. 
'C. 354. 

Pa.—Commonwealth v. Schuylkill 
County, 62 A.2d 922, 361 Pa. 126. 
Vt.—Town of Brighton v. Town of 
(JharJoston, 44 A.2d 628, 114 Vt. 
316—Nadeau v. MarchessauU, 24 
A.2d 352, 112 Vt, 309—Town of 
WaitslUdd V. Town of Oraftsbury, 
89 A. 466, 87 Vt. 406, Ann.Cas.lOlOC 
387—Holloway v. Town of Barton, 
53 Vt. 300. 

Wash.—Corenzia v. Department of 
Social Security of Washington, 138 
P.2d 808, 18 Wash.2d 230—Morgan 
V. Department of Social Security, 
127 1^2d 686, 14 Wash. 156—Sainer 
V. Thurston County, 44 P.2d 179, 
181 Wash. 552—Love v. King Coun¬ 
ty, 44 P.2d 176, 181 Wash. 462— 
Rummens v. Evans, 13 P.2d 26, 168 
Wash. 627. 

W.Va.—^Kenny v. Webster County 
Court, 21 S.E.2d 385, 124 W.Va. 
619. 

State-wide interest 

Statutory duty to relieve indlgents 
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is matter of state-wide interest.— 
(Tty and 'County of San Fra.nci.sco v. 
Collins, 13 l\2d 912, 216 Cal. 187. 
Modern conception 

Under modern conception that care 
of paupers is a proper governmtuital 
function or duty to be as.sumetl in in¬ 
terests of general welfare, povtu'ty i.s 
not to be regarded as a moral pe.stil- 
enco, and pauT>er.s are not to bo 
grouped with vaga.bond.s and fugi¬ 
tives from .1u.stie(‘.—Thiedii v. Town 
of Scandia Valley, 14 N.W.2d 400, 217 
Minn. 218. 

Medical care 

Primarily, the statutory program 
of medical care is adminiHt<T(fd for 
boneilt of tho.se who receive siu'h 
care, not th().se who give it.—Crider 

V. Cullen, Md., 63 A,2d 63 8, 

70. Ala.—Moore v. Wallcor County, 
:sr> So. 175, 236 Ala. 688. 

HI.—J^jople ex rel. Heydenreich v. 
I.yons, 30 N.E.2d 46, 374 HI. 557, 
132 A.L.R. 511. 

Minn.—Thiedo v. Town of Scandia 
Valley, 14 N.W.2d 400, 217 Minn. 
21S. 

Mont.—State ex rel. Nonnile v. Coon¬ 
ey, 47 P.2a 637, .100 Mont. 391. 

N.l't,—In re Opinion of tlie Juntiees, 

, 154 A. 217, 85 N.H. 562. 

W. Va.—Ke,nny v. iTe.ston Coimly 
Court, 21 S.K.2d 680, 124 W.Viu 
534—Kenny v, W(*bst<‘r 'tNmnty 
Court, 21 S.E.2d 385, 124 W.Va. 519. 

Accepted exercise of authority 

Relief by the stafo of the needy 
and nffiicted who are unable to <ra.ro 
for themselves is an accepted exer¬ 
cise of valid authority under the po¬ 
lice power in promotion of iiie gen¬ 
eral welfare, and, when tlu^ legisla-- 
ture providcfs for the porfonnamto of 
that governmental function, consti¬ 
tutional provisions should )u» con¬ 
strued, it possible, so as n<jt to inUsr- 
fore with its proper ex(ua*lsft,—Bow¬ 
man V. Frost, 158 S.W.2d 945, 289 Ky, 
826. 

Separate aud distinct class 
The poor and indigent, for some 
purposes, constitute a separate and 
distinct class, requiring the state or 
municipality, in the exercise of the 
police power, to enact legislation for 
their relief and protection.—^Father 
Basil's Lodge v. City of Chicago, 65 
N.R2d 805, 393 Ill. 246. 
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bitrairy'7^ and do not transgress provisions of the 

constitution,'^ 2 

A large degree of discretion rests on the state 
when it elects to provide for the relief of the poor,*^^ 
and it has been held that the subject and methods 
of relief are matters of governmental policy which 
the legislature may change at wilU^ So, the state 
may prescribe the conditions under which relief 


§ 3 

shall be furnished, the governmental unit charged 
with the duty of furnishing it, and the governmental 
unit ultimately liable therefor,and, within the 
limits imposed by constitutional provision,'^® the 
legislature has the power to impose on the state, 
or on local governmental units, such as counties, 
towns, and municipalities,the burden of the relief 
and support of paupers, and may likewise impose 


Hospitals 

(1) The failure of the constitution 
to prohibit counties from issuing 
bonds for the construction and main¬ 
tenance of county hospitals left pow¬ 
er in the legislature to establish such 
hospitals* especially in view of con¬ 
stitutional provisions authorizing en¬ 
actment of statutes for the establish¬ 
ment of county poorhouses and poor 
farms.—Seydler v. Border, Tex.Civ. 
App., 115 S.W.2d 702, error refused. 

(2) The hospital authorities law 
and a contract based thereon were 
not void on ground that they sub¬ 
jected taxpayer's property to taxa¬ 
tion for rendering medical aid to in¬ 
digent sick whereas taxpayers were 
required to pay to obtain such serv¬ 
ices, and on ground that act set up 
a hospital authority to perform a 
purported governmental function for 
county and city, although counties 
and cities are allegedly not allowed 
by law to undertake such a govern¬ 
mental function.—DeJarnette v. Hos¬ 
pital Authority of Albany, 23 S.E.2d 
71G, 196 Ga. 189. 

71. Pa.—Kurtz v. City of Pitts¬ 
burgh, 31 A,2d 257, 346 Pa. 362, 145 
A.L».R. 1134. 

72. Ky.—^^Commonwealth ex rel. 

Meredith v. Johnson, 166 S.W.2d 
409, 292 Ky. 288. 

48 C.J. p 432 note 64. 

Violation held not shown 
Ga.—DeJarnette v. Hospital Author¬ 
ity of Albany, 23 S.E.2d 716, 195 
Ga. 189. 

Law making age only test of relief 
would violate constitutional provi¬ 
sion respecting pensions.—^In re 
Opinion of the Justices, 154 A. 217, 85 
N.H. 562. 

73 . in,—People ex rel. Heydenreich 
V. Lyons, 30 3Sr.l3.2d 46, 374 Ill. 557, 
132 A.L.R. 511. 

•Wis.—Town of Holland v. Village of 
Cedar Grove, 282 N.W. Ill, 448, 
230 Wis. 177. 

Distribution of burdens 

The legislature has a wide discre¬ 
tion under the constitution to deter¬ 
mine the extent to which public bur¬ 
dens shall be borne directly by the 
commonwealth or imposed on cities 
and towns, and the manner in which 
the burdens shall be distributed 
among cities and towns, as long as 
such burdens are imposed without 
unreasonable discrimination. 


Mass.—^Attorney General v. Board of 
Public VTelfare of Northampton, 48 
N.E.2d 689, 313 Mass. 675. 

Vt.—Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt. 
316. 

74. N.Y.—Bradford v. Suffolk Coun¬ 
ty, 15 N.T.S.2d 353, 257 App.Div. 
777, modified on other grounds 28 
N.E.2d 932, 283 N.Y. 503. 

Legislature has power to alter as 

well as enact statutes with respect to 
paupers, their settlement, and liabili¬ 
ty of towns to provide for them.— 
City of Bangor v. Inhabitants of 
Etna, 34 A.2d 205, 140 Me. 85. 

75. Wis.—Town of Holland v. Vil¬ 
lage of Cedar Grove, 282 N.W. Ill, 
448, 230 Wis. 177. 

Legislative function 

The extent of the relief granted 
and the circumstances incident 
thereto, such as the place and agen¬ 
cies by which poor persons shall be 
relieved at the expense of the pub¬ 
lic, are primarily and essentially a 
legislative function.—People v. Ly¬ 
ons, 30 N.B.2d 46, 374 Ill. 557, 132 A. 
L.R. 511—Gregg v. Town of Bour- 
bonnais, 64 N.E.2d 106, 327 Ill.App. 
253. 

Public Assistance Law recognizes 
distinction between general assist¬ 
ance and assistance given dependent 
children.—'Commonwealth, Depart¬ 
ment of Public Assistance v. Horna- 
cek, 32 A.2d 761, 347 Pa. 596—In re 
Briggs Estate, Pa.Orph., 36 Del.Co. 
47. 

76. Pla.—State ex rel. Williams v. 
Cone, 196 So. 820, 143 Pla. 462. 

77. W.Va.—^Mercer County Court v. 
Alderson, 22 S.E.2d 539, 124 W.Va. 
781. 

48 'C.J. P 432 note 50. 

Constitutional provision that coun¬ 
ties shall provide for the needy did 
not prohibit legislature from doing 
likewise.—State ex rel. Normile v. 
Cooney. 47 P.2d 637, 100 Mont. 391. 
Cost not met by counties 

Under the Public Welfare Law, the 
obligation of caring for the poor was 
made one for both the respective 
counties and the state, and to the ex¬ 
tent that counties cannot meet the 
reasonable cost of general relief, the 
responsibility of the state therefor 
was recognized.—Mercer County 
Court V. Alderson, 22 ’S.E.2d 539, 124 
W.Va. 781. 


Delegation of power 

Appropriation bills did not violate 
constitutional prohibitions against 
the “delegation of legislative power, 
in that it appropriated money for 
emergency fund for “relief for in¬ 
digent persons not otherwise provid¬ 
ed for," since quoted language was 
intended to refer to authorize relief 
for indigent persons for which funds 
had not been appropriated elsewhere 
in the budget acts, and did not give 
governor authority to expend such 
appropriations as he saw fit, but only 
in pursuance of legislative authority. 
—Commonwealth ex rel. Meredith v. 
Johnson. 166 S.W.2d 409, 292 Ky. 288. 

Indigent sick 

(1) Expenditures for aid to in¬ 
digent sick may be validly made by 
state.—Parker v. Bates, 56 S.E.2d 
723, 216 S.C. 52. 

(2) Under provision of the consti¬ 
tution permitting legislature to pro¬ 
vide for care of indigent sick in hos¬ 
pitals in the state, the statute ex¬ 
tending grants in aid to nonprofit 
hospitals serving ill and indigent 
persons without regard to color, race, 
or creed, subject to approval and su¬ 
pervision of the state commission on 
hospital care bears a reasonable re¬ 
lation to a governmental purpose and 
is, therefore, not invalid.—'Craig v. 
North Miss. Community Hospital, 39 
So.2d 523, 206 Miss. 11. 

^‘Charge of the state” 

An illegitimate, dependent child, 
which had been committed to the 
state board of control for specialized 
care under the statute, and which 
was thereafter adjudged to be feeble¬ 
minded and ordered committed to the 
custody of the state board of con¬ 
trol but not admitted to a state in¬ 
stitution, was not a “charge of the 
state" so that the state would be 
responsible for its support.—Stearns 
County V. Township of Fair Haven> 
279 N.W. 707, 203 Minn. 11. 

78. 111.—People ex rel. Voorhees v. 

Chicago, B. & Q. R. Co., 53 N.E.2d 
963, 386 Ill. 200—People ex rel. 
Wayland v. Allied Hotels Corpora¬ 
tion, 46 N.E.2d 48, 381 Ill. 544. 
Mass.—Treasurer and Receiver Gen¬ 
eral V. Town of Bourne, 175 N.E. 
643, 275 Mass. 313—Treasurer and 
Receiver General v. Newton, 116. 
N.E. 233, 227 Mass. 88. 

Wis.—Town of Holland v. Village of 
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such burden on individuals as discussed infra § 60. 
The state may, if it sees fit, assist local govern¬ 
mental units in bearing* the administrative costs of 
Ihciir public welfare departments, as well as in car¬ 
rying the burden of looking after the poor.*^^ Au¬ 
thority to legislate on the subject of pauperism is 
not confined to provisions of assistance,^® and pau¬ 
perism may be suppressed and prevented, as well as 
relieved, by legislation.81 Local laws may be passed 
by the governing body of a local political unit regu¬ 
lating the administration of relief, in so far as it 
is being conducted by such unit with its own 

funds.82 

Construe Hon of consHhiHonal provisions. Con¬ 
stitutional provisions authorizing aid to paupers 
must be given a broad construction consistently with 
their benevolent purpose.®^ So such provisions may 
be construed to be mandatory.84 

§ 4 . - Construction, Operation, and Re¬ 

peal of Statutes 

The general rules of construction and operation of 
statutes ordinarily apply to pauper laws, and In order to 
Smpose a duty with respect to paupers on public author¬ 
ities the case must come fairly within the terms of the 
statute. 

The general rules as to construction and opera¬ 
tion of statutes ordinarily apply to pauper laws.85 


In order to impose a duty with respect to paupers 
on public authorities the case must come fairly 
within the terms of the statute,®® and a statute 
should not be extended by implication beyond what 
is necessary to accomplish its purpose.®'^ In some 
jurisdictions it has been held that statutes providing 
for the maintenance of paupers, being etiactcd in the 
interests of humanity, must be liberally construed 
to cflectuate the benevolent policy of the legisla¬ 
ture.®® 

Mandatory or directory provisions. The general 
rules for determining whether a statute is manda¬ 
tory or directory apply to statutes providing for the 
relief or support of the poor.®® Where power given 
to local authorities to make provisions for poor 
persons is in terms merely permissive, the granting 
of such relief is discretionary with such author¬ 
ities,®® but, where a statute expressly makes it the 
duty of local authorities to provide for indigent 
persons, such provision is mandatory and must be 
strictly followed.®^ 

Retroactive operation of statutes. Such statutes, 
like constitutional provisions, always operate pro¬ 
spectively, and not retroactively, unless the words 
used or the objects to be accomplished indicate that 
a retroactive operation was intended.®^ 

Repeal of statutes. Statutes relating to paupers 
may be expressly repealed by later provisions,®® but 


Cedar Grove, 282 N.W. 111. 448, 230 
WiR. 177. 

48 O.J. p 432 note 51. 

Delegration of duty 

Fact that act providinfir poor relief 
provides for relief through subsidi¬ 
aries of grovermnent does not make it 
invalid, since state’s duty can be del- 
egutod to agency.—Commonwealth v. 
Lxverlght, 161 A. 697, 308 Pa. 35. 

Mont.'—State ex rcl. Lewis and 
Clark County v. State Board of 
Public Welfare, 117 P.2d 259, 112 
Mont 380. 

80. N.H.—In re Opinion of the Jus¬ 
tices, 154 A. 217, 85 N.H. 662. 

81. N.H.—In re Opinion of the Jus¬ 
tices, supra. 

82. N.T.—Herlands v. Surpless, 16 
N.Y,S.2d 454, 258 App.Div. 276, af- 
«rmed 26 N.F.2d 800, 282 N.Y. 647. 

83- Ga.—Corpus Jxtris qiuoted in De- 
Jarnette v. Hospital Authority of 
Albany, 23 S.E.2d 716, 723, 196 Ga. 
189. 

Mont.—Jones v. Cooney, 263 P. 429, 
31 Mont 340. 

84- Okl.—Board of Com'rs of Logan 
County V. State, 264 P. 710, 122 
Okl, 268. 

48 C.J. p 432 note 61 Ibh ^ 


^ 85. in. —Town of Aroma Park v. 
Town of Papineau, Iroauois Coun¬ 
ty, 39 N.E.2d 396, 313 Ill.App. 135. 
Pa.—Petition of Elk County Com'rs, 
21 I^a.Diat. & Co. 126—Department 
of Public Assistance v. Muldowney, 
Com.Pl., 9 Sch.Keg. 6. 

Statutes construed in pari materia 
Pa.—In re Blum’s Estate, 38 Pa.Dist 
<& Co. 694, 54 York Leg.Bec. 16. 

48 C.J. p 432 note 68 [a]. 

86. Wis.—^Ashland County v. Bay- 
lield County, 16 K,W.2d 809, 246 
Wis. 315—iCarthau.s v. Ozaukee 
County, 296 N.W. 678, 236 Wis. 438. 

48 C.J. p 433 note 69, 

87. Vt.—Morristown v. Hardwick, 
69 A. 152, 81 Vt 31. 

Other statement of rule 

Statutes relating to support of 
paupers are not to be modified or en¬ 
larged by construction and nothing 
is to be deemed within their spirit 
and meaning which is not clearly ex¬ 
pressed in words.—City of Auburn v. 
Inhabitants of Town of Farmington, 
175 A. 476, 138 Me. 213. 

88. Ohio,—Beach v. Marion Tp., 2 
Ohio Dec., Reprint 221, 2 WestL. 
Month. 96. 

Utah,—Ogden City v. Weber County, 
72 P. 433, 26 Utah 129. 
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Aid to indigent sick 
The purpose of the hospital au¬ 
thorities law and constitutional pro¬ 
vision authorizing counties and mu¬ 
nicipal corporations to contract with 
each other or with public agencies, 
corporations, or authorities, and to 
convoy existing facilities to them, 
and to provide hospitalization facil¬ 
ities, was to create an organization 
which would carry out and make 
more workable the state’s duty to Its 
indigent sick, and, therefore, statute 
.should be construed liberally.—De- 
Jarnetto v. Hospital Authority of 
Albany, 23 S.B.2d 716, 196 Ga, 189. 

88. Or.—Multnomah County v. 

Lulhn, 178 P.2d 169, 180 Or. 628. 

48 C.J. p 433 note 63. 

90. Or.—^Multnomah County v. 

Lulhn, supra, 

91. Or.—Corpus Juris cited lu 

Multnomah County v. Luihn, 178 
P.2d 169, 169, 180 Or. 628. 

48 C.J. p 433 note 66. 

92. Ill.—People v. Nelson, 181 N.B. 
636, 849 Ill. 193. 

48 C-J*. P 433 note 66, 

93. Ariz.—-Mahoney v. Maricopa 

County, 63 P.2d 694, 49 Ariz. 479. 



70 C.J.S. 


PAUPERS 


§§ 4-5 


the rule that repeals by implication are not favored 
applies to pauper statutes,and an intent to repeal 


su'oh statutes must be clearly expressed, or neces¬ 
sarily implied, to effect a repeal.^S 


II POOR LAW DISTRICTS AND OFFICERS 


§ 5. Creation, Alteration, Powers, and Liabil¬ 
ities of Districts 

The establishment of poor law districts, their terri¬ 
torial limits, and their powers and liabilities ordinarily are 
matters of statutory regulation, and the validity of such 
statutes has been sustained as against various constitu¬ 
tional objections. 

The establishment of poor law districts, their 
territorial limits, and their powers and liabilties 
ordinarily are matters of statutory regulation,and 
the validity of such statutes has been sustained as 
against various constitutional objections.^A poor 
district is a governmental agency performing gov¬ 
ernmental functions,^8 and, subject to constitutional 
limitations, the state has absolute power over such 
districts or agencies,with power to add to, or sub¬ 
tract firom, their duties,^ to expand or contract the 


territorial area of the agency,2 to take the property 
of the district without compensation and vest it in 
another agency,^ or even to abolish the district or 
agency^ notwithstanding the district's charter is in 
terms perpetual.^* 

Where a statute relating to poor law districts 
has for its object the establishment of a general 
system for the relief of the poor in a designated 
county, or throughout the state, local statutes, re¬ 
pugnant thereto, providing for the maintenance of 
the poor in a county, town, or borough, are repealed, 
and the management and control of the poor of such 
borough are vested exclusively in the hoards and 
officers designated by the later act,® unless expressly, 
or by clear implication, exempted from repeal.'^ 
Under a statute authorizing local governmental 


94. N.Y.—^People v. St, Lawrence 
County-, 9 N.E. 311, 103 N.Y. 541. 

95. Wash.—Smith v. Spokane Coun¬ 
ty, 48 P.2d 918, 183 Wash. 477. 

48 C.J. p 433 note 69. 

Statutes held repealed 
Mont.—State ex rel. Wilson v. Weir, 
79 P.2d 305, 106 Mont. 526. 

48 C.J. P 483 note 69 [a]. 

96. N.Y.—^Morse Chain Co. v. Tomp¬ 
kins County, 12 N.Y.S.2d 475, 257 
App.Div. 899, appeal denied 14 N. 
Y.S.2d 286, 257 APP.Div, 1064, mod¬ 
ified on other grrounds 24 N.E.2d 
980, 282 N.Y. 651. 

Pa.—Managers for Belief and Em¬ 
ployment of Poor of Germantown 
Tp. v.’witkin, 196 A. 837, 329 Pa. 
410—In re Capinski's Estate, Orph„ 
61 Montg-.Co. 147, 59 York Leg.Rec. 
61—Commonwealth v. Allegheny 
County, Com.Pl., 90 Pittsb.Leg.J. 
279—'Commonwealth v. City of 
Pittsburgh, Com.PL, 90 Pittsb.Leg. 
J. 269, 

‘^XndigeiLt persons and children” 
Under statute providing for estab¬ 
lishment of institution districts for 
benefit of "indigent persons and chil¬ 
dren/’ the quoted phrase refers to 
indigent persons and indigent chil¬ 
dren.—Kotch V. Middle Coal Field 
Poor List, 197 A. 334, 329 Pa. 390. 
Town district 

Where town had acquired powers 
of a city in a county public welfare 
district, and continued to retain and 
exercise such powers under such 
statutes after their incorporation in 
the Social Welfare Law, and town 
took no action with respect to its 
welfare status after enactment of 
act relating to social welfare, amend¬ 
ing state charities law generally, 


and consolidating therein provisions , 
of the public welfare law with 
amendments, town had powers of a I 
city in county public welfare district 
and was entitled to constitute itself 
a town public welfare district.—Rob¬ 
inson V. Broome County, 87 N.Y.S.2d 
501, 195 Misc. 24, affirmed, 93 N.Y.S. 
2d 662, 276 App.Div. 69. 

97. Pa.—Kotch v. Middle Coal Field 
Poor Dist, 197 A. 334, 329 Pa. 390. 

Infringement on court 

The statute setting up a county 
public assistance council, of which 
president of county court is ex officio 
a member, and through which relief 
is administered, is not unconstitu¬ 
tional as an improper infringement 
on prerogatives of county court.— 
Kenny v. Webster County Court, 21 
S.B.2d 385, 124 W-Va. 619. 

98. Pa,—^In re Condemnation of 
Land by Pennsylvania Turnpike 
Commission, 32 A.2d 910, 347 Pa. 
643—Managers v. Relief and Em¬ 
ployment of Poor of Germantown 
Tp. V. Witkin, 196 A. 837, 329 Pa. 
410. 

Agency of state 

City public welfare district is an 
agency of state.—Arnstein v. Schaef¬ 
fler, 51 N.Y.S.2d 259, modified on oth¬ 
er grounds 61 N.Y,S.2d 89, 268 App. 
Div. 873. 

99. Pa.—In re Condemnation of 
Land by Pennsylvania Turnpike 
Commission, 32 A,2d 910, 347 Pa. 
643—^Managers for Relief and Em¬ 
ployment of Poor of Germantown 
Tp. V. Witkin, 196 A. 837, 329 Pa. 
410. 

1. Pa.—^In re Condemnation of Land 
by Pennsylvania Turnpike 'Com- 
I mission, 32 A.2d 910, 347 Pa. 643. 
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2. Pa.—^Managers for Relief and 
Employment of Poor of German¬ 
town Tp. V. Witkin, 196 A. 837, 329 
Pa. 410. 

3. Pa.—In re Condemnation of Land 
by Pennsylvania Turnpike Com¬ 
mission, 32 A.2d 910, 347 Pa. 643— 
Managers for Relief and Employ¬ 
ment of Poor of Germantown Tp. 
v. Witkin, 196 A. 837, 329 Pa. 410. 

4. Pa.—In re Condemnation of Land 
by Pennsylvania Turnpike Commis¬ 
sion, 32 A,2d 910, 347 Pa. 643— 
Walsh V. Lackawanna County In¬ 
stitution Dist., Com.PL, 39 Lack. 
Jur. 206. 

No impairmeat of obligations 

An act abolishing offices of poor di¬ 
rector and poor auditor of poor dis¬ 
tricts of cities of first class and vest¬ 
ing cities with property of such dis¬ 
tricts and with management of af¬ 
fairs of districts and transferring 
districts' obligations to cities was 
not invalid as impairing obligations 
of poor district with its creditors, 
since the act provided a substantial 
equivalent for the obligations of the 
extinguished district.—Managers for 
Relief and Employment of Poor of 
Germantown Tp. v. Witkfn, 196 A. 
837, 329 Pa. 410. 

5. Pa.—^Managers for Relief and 
Employment of Poor of German¬ 
town Tp. V. Witkin, supra. 

16. Pa.—^Managers for Relief and 
Employment of Poor of German¬ 
town Tp. V. Witkin, supra. 

48 C.J. p 434 note 70. 

7- Pa.—^Poor Dist. of City of Wil¬ 
liamsport V. Lycoming County, 164 
A. 339, 309 Pa. 406. 

48 C.J. p 434 note 71. 
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units to establish poor districts, the proceedings for 
the establishment of such districts must conform to 
the ircquirements of the statute.^ The legislative 
■authority of a city and the board of county com¬ 
missioners of the county in which the city is lo¬ 
cated may enter into a contract whereby the board 
of county commissioners is authorized to act as 
local relief authority for, and in behalf of, the 
city.9 

Pozuers of district. The powers of a poor law 
district are those only which are written into its 
charter, either in express words or by necessary 
implication, so that without the exercise of the pow¬ 
er it would be impossible for the district fairly to 
exercise other powers expressly conferred. 

Liabilities of district. A poor law district or local 
governmental unit furnishing relief to the poor acts 
in a governmental capacity,and is not liable for 
injury caused by the negligence of its officers or 
cmployecs,^^ or of inmates of a pauper institution 
and it may not be held liable on the theory that it 


derived special corporate advantage or pecuniary 
profit from the tortious acts of the officers or em¬ 
ployees because of the alleged fact that the town 
was responsible for the expense of supporting per¬ 
sons cared for by the poor officers.On the same 
principle, the county is not liable to a pauper for 
failure to furnish him proper relief, in the absence 
of a statute creating such liability.^5 Xhe liability 
of a town, if any, for unlawful removal of poor 
persons from a homestead within the town is dis¬ 
tinct from the liability of individual's constituting 
the town’s board of supervisors who are ex officio 
superintendents of the poor.^® 

§ 6. Officers and Employees 

Constitutional and statutory provisions frequently 
provide for the administration of the poor laws by certain 
officers or agencies, and the nature of the office held by a 
poor law officer depends on the terms of such provisions. 

Constitutional and statutory provisions frequently 
provide for the administration of the poor laws by 
certain officers or agencies,and the nature of the 


8. Pa.—Poor Dist. of City of Wil¬ 
liamsport V. Lycoming* County, su¬ 
pra. 

Action of local legrislative body 
(1) Whore county board according 
to county clerk's records, decided 
that county would go entirely on 
county system of relief, and resolu¬ 
tion was adopted by clear majority 
of board members, county was prop¬ 
erly placed under county system of 
poor relief.—Lcgault v. 'City of 
Owen, 203 N.W*. 920. 235 Wis. 075. 

<2) Where city charter provided 
that mayor and aldermen should con¬ 
stitute the common council, and that 
mayor should be entitled to vote 
when tax or assessment was being 
ordered, and statute permitted estab¬ 
lishment of county welfare district 
for city by resolution of its legKsla- 
tive body adopted by majority vote 
of its membor,s, the mayor of the 
city as member of legislative body 
of city which included ten council- 
men, was entitled to vote on ques¬ 
tion of establishment of welfare dis¬ 
trict, and resolution adopted by af¬ 
firmative vote of five councilmon and 
mayor suflioiently complied with 
statute.—Morse Chain Co. v, Tomp¬ 
kins County, 13 N.Y.S,2d 475, 257 
App.Div. iiOi), appeal denied 14 N.Y, 
S.2d 28C. 257 App.Div. 1064, modified 
on other grounds 24 lS'.iB3.2d 980, 282 
K.Y. 551. 

Blectlon 

Fact that signers of petition re¬ 
questing election on question of es¬ 
tablishing county poor district were 
designated as "registered voters" in¬ 
stead of "electors" did not render pe¬ 
tition defective; and fact that return 
board adjourned without certifying 


result of vote on question of estab¬ 
lishing county poor district did not 
preclude establishment 'Of district, in 
view of presiding judge’s certificate. 
—Poor Dist. of City of Williamsport 
V. Lycoming County, 164 A. 330, 309 
Pa. 405. 

9. Ohio.—State ex rel. Banz v. City 
of Youngstown, 45 N.E.2d 767, 140 
Ohio St. 477. 

10. Pa.—Taylor v. Middle Coal Field 
Poor Dist., 50 Pa.Supcr. 317. 

48 C.J. p 434 note 74. 

11, Pa.—In re Condemnation of 
Land by Pennsylvania Turnpike 
Commission, 32 A.2d 010, 347 Pa. 
643. 

48 C.J. P 435 note 76. 

12, Mass.—Chaff(le v. Inhabitants of 
Town of OxPord, 33 N.K.2d 298, 308 
Ma.s.s, 520, 134 A.L.B. 756. 

48 C.J. p 435 note 77. 

ITature and control of entex-prise 
Neither sale of surplus products 
of town farm for infirm pour, nor 
fact that town was reimbursed by 
state agency or other municipalities 
for wood, cut as part of operation of 
town farm, which was furnished to 
welfare recipients who had settle¬ 
ments elsewhere, made maintenance 
of town farm a "commercial enter¬ 
prise," so as to render town liable 
for damages to plaintiffs’ properties 
caused by fire originating on land on 
which wood cutting project was be¬ 
ing conducted; in action against 
town for damages, where one of is¬ 
sues was whether town was in con¬ 
trol of wood cutting project, records 
of town were admissible for purpose 
of showing that, at regular town 
meeting, motion to purchase land on 
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which wood cutting project was be¬ 
ing conducted was dcfeatetl.--‘ChalTtJO 
V. Inhabitants of Town of Oxford, 
supra. 

13. Pa.—Wildonor v. Luzermi Coun¬ 
ty Cent l»oor Dist, 110 A. 175, 267 
IX 375. 

14. Mass.—Everett v. Town of Can¬ 
ton, 21 N.E.2d 269, 303 Mass. 166, 

trnlawful removal 

In absence of statute, town was 
not liable for tort of it.s .supervi.^ior.s, 
a<jting as siip<n'int<uubmts of the 
poor, in unlawfully removing an al¬ 
leged pauper from bin* freehold in 
town, notwithstanding town may 
have derived sui^stantial p<*einiiary 
benefits from removal of a potential 
paup<*r from its limits.—Thiede v. 
Town of Scandla Valley, 14 N.W.2d 
400, 217 Minn. 2X8. 

15. Iowa.-—^Wood V, Iloone County, 
133 N.W. 377, 153 Iowa 92. 39 LB. 
A„N.S., 168, Ann,Ca.s.l9KiD 1070. 

16. Minn.—Thiedo v. Town of Scan- 
dia Valley, 14 N.W.2d 400, 21T 
Minn. 218. 

17. Pa.—Tyler v. Wyoming County^ 
35 Pa.Dist. Ss Co. 291. 

Board of welfare 

(1) Unless town votes otherwise,, 
the selectmen constiluto the board 
of public welfare.—Oommonwealtb 
V. Avery, 18 N.E.2d 353, 301 Mass. 
605. 

(2) Statute creating a social se* 
curity and public welfare board is. 
not Invalid as failing to provide 
funds whereby board may carry on 
its duties, in view of provisions that 
any funds for relief of dependent 
persons are to be transferred to con- 
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office held by a poor law officer depends on the 
terms of such provisions.^^ Trustees or overseers 
of the poor have been reg’arded as public corpora¬ 
tions or quasi corporations and a state social 
security commission has been said to be an execu¬ 
tive governmental agency exercising quasi-judicial 
powers.20 

De facto officers. In accordance with the general 
rule, one who exercises the duties of an officer of 
the poor, with the acquiescence of the public or 
under color of appointment or election, is a de facto 
officer,21 and his acts are valid and effectual as 
far as the public or the rights of third persons are 


concerned.22 Accordingly, one wiho has been duly 
elected overseer of the poor and acts as such, with¬ 
out having taken the prescribed oath of office in the 
manner and time prescribed by statute, is a de facto 
officer whose acts as such are binding on the town¬ 
ship.23 

§ 7 . - Appointment and Election 

Within constitutional limitations, the legislature may 
provide for the appointment or election of officers or em¬ 
ployees to administer the poor laws, and to provide for 
the filling of vacancies in such offices. * 

Within constitutional limitations, the legislature 
may provide for the appointment or election of of- 


trol of board and that unexpended 
balance of any appropriation made 
for former state board of welfare 
was available for new board.—^Ma¬ 
honey V. Maricopa County, 68 P.2d 
694, 49 Ariz. 479. 

(3) The statute creating a social 
security and public welfare board 
and fixing its duties by implication 
repeals all legislation authorizing ei¬ 
ther county boards of supervisors or 
the governor to expend any money 
for public assistance to the needy of 
any class or in any manner.—Mari¬ 
copa County V. State, 77 P.2d 212, 51 
Ariz. 372—Mahoney v. Maricopa 

County, 68 P.2d 694, 49 Ariz. 479. 
Belief comixiissioa 

Purpose of act creating state relief 
commission was to aid directly in 
relief of adverse conditions enumer¬ 
ated and to create some responsible 
legal agency of state endowed with 
capacity to co-operate with and con¬ 
tract with federal government in 
manners germane to general relief 
purposes designated in act, and to 
bind state in that behalf.—State ex 
rel. Nagle v. Kelsey, 55 P.2d 685, 102 
Mont. 8. 

Abolition, of office held valid 

Fa.—Managers for Relief and Em¬ 
ployment of Poor of Germantown 
Tp. V. Witkin, 196 A. 837, 329 Pa. 
410. 

18. Ind.—State ex rel. Newkirk v. 
Sullivan Circuit Court, 88 N.E.2d 
326. 

48 C.J. P 435 note 81. 

^'Ofllcer” or “employee” 

(1) A member of county board of 
public welfare is a public “officer" as 
distinguished from an “employee." 
—State ex rel. Newkirk v. Sullivan 
Circuit Court, supra. 

(2) Members of a town or city 
board of public welfare are “public 
officers."—Cook v. Overseers of Pub¬ 
lic Welfare in City of Boston, 22 N. 
B.2d 189, 303 MasS. 644. 

(3) Overseer of the poor is a “pub¬ 
lic officer."—^Nadeau v. Marchessault, 
24 A.2d 362, 112 Vt. 309—Town of 
Waitsfleld v. Town of Craftsbury, 89 


A. 466, 87 Vt. 406, Ann.Cas.l916C 387 
—^Holloway v. Town of Barton, 53 
Vt. 300. 

(4) “Trustees of the poor" are 
“public officers."—Taylor v. Trustees 
of the Poor of Newcastle County, 40 

A. 116, 17 Del. 247. 

(5) Superintendent of county asy¬ 
lum appointed by county commis¬ 
sioners without giving bond or tak¬ 
ing oath was “employee" of coun¬ 
ty, and not “county officer," within 
constitutional provision requiring 
that county officers be electors of 
county and inhabitants thereof for 
one year preceding appointment.— 
State ex rel. Wickens v. Clark, 196 N. 

B. 234, 208 Ind. 402. 

(6) Poorhouse keeper appointed by 

order of fiscal court is an “employee" 
or “agent" of court and not a “pub¬ 
lic officer."—Miracle v. Hopkins, 86 
S.W.2d 681, 260 Ky. 712—Graves 

County V. Dowdy, 80 'S.W.2d 597, 258 
Ky. 544. 

(7) Person empowered by munici¬ 
pality to investigate persons apply¬ 
ing for relief was an “employee" and 
not a “public officer."—People ex rel. 
Vicary v. Thurston, 274 N.T.S. 634, 
242 App.Div. 80S. 

“State officers” or “state employees” 

(1) Under statute concerning or¬ 
ganization and administration of 
state department of social security 
and division of public assistance, 
county commissioners as agents of 
director of department of social se¬ 
curity and a county administrator of 
public assistance as agent of com¬ 
missioners are “state officers" when 
acting pursuant to terms of statute. 
—Maskule v. State, 99 P.2d 929, 3 
Wash. 2d 121—State ex rel. Price v. 
Peterson, 88 P.2d 842, 198 Wash. 490. 

(2) The assistants appointed by 
them to administer the act are, when 
so functioning, likewise “state em¬ 
ployees" and are not “county em¬ 
ployees," notwithstanding adminis¬ 
trator holds office during pleasure of 
board of county commissioners and 
assistants may have been appointed 
by county administrator, since the 
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state in the final analysis has the 
power to say who shall be appointed. 
—'Maskule v. State, supra. 

(3) Persons occupying positions of 
senior clerk and visitor which posi¬ 
tions were designated in the rules 
promulgated by the state director of 
department of social security as 
executive positions were “state em¬ 
ployees" as against contention that 
such employees were nonexecutive 
employees requiring no certification 
hy a state agency and, hence, should 
be regarded as “county employees." 
—Maskule v. State, supra. 

(4) Town supervisors, as ex officio 
superintendents of the poor, in ad¬ 
ministering poor laws, act as officers 
of state rather than as agents of 
town, notwithstanding duty of fur¬ 
nishing support or relief is, by stat¬ 
ute, cast on town.—Thiede v. Town 
of Scandia Valley. 14 N.W.2d 400, 217 
Minn. 218. 

Directors of the poor have been 
held not to be “county officers,”— 
Nissley v. Lancaster County, 27 Pa. 
Super. 405, affirmed 64 A. 794, 215 Pa. 
562 —In re Greene County Auditors' 
Report, 26 Pa.Dist. 328. 

19. N.Y,—^Rouse v. Moore, 18 Johns. 
407. 

14 C.J. p 74 note 13, p 78 note 76 [al 
—43 C.J. p 74 note 6. 

Township trustee is instrumentali¬ 
ty of government, and furnishing of 
aid to poor and needy by him as ex 
officio overseer of poor is governmen¬ 
tal function.—'Whitlatch Clinic & 
Hospital of Milan v. Carpenter, 25 N. 
E.2d 263, 107 Ind.App. 436. 

20. Mo.—Hewlett V. Social Security 
Commission. 149 S.W.2d 806, 347 
Mo. 968. 

21. Ga.—^Zorn v. Walker, 56 S.E.2d 
511, 206 Ga. 181. 

48 C.J. p 435 note 83. 

22. Ga.—^Zorn v. Walker, supra. 

48 C.J. p 435 note 84. 

23. N.J.—^Perth Amboy Tp. Y. 
Smith, 19 N.J.Law 52. 
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ficers or employees to administer the poor laws,24 
and particular matters irelating* to the election's or 
appointment^® of such officers or employees depend 
on a construction of the statutory provisions in¬ 
volved, as for example, matters relating to the pow¬ 
er to elect,27 the time of election,28 the number to be 
elected,and authority to appoint.^® Under the 
terms of particular statutes, the appointment of 
certain officers may^l or may not22 be mandatory. 

To fill vacancy. The power conferred on the 
legislature to provide for the election or appoint¬ 
ment of an officer of the poor necessarily embraces 
the power to provide for the filling of vacancies in 
that office.23 Usually vacancies in such offices are 
required to be filled by appointment,34 by the body 
having authority unde/r the statute but in order 
to justify an appointment it is necessary that a 
vacancy exist.3® Hence, an appointment to fill a 
supposed vacancy caused by the expiration of the 
incumbent’s term where, in fact, such term has not 
expired, is invalid.37 Likewise, an appointment to 


fill a supposed vacancy, caused by an unlawful re¬ 
moval of an existing officer, is invalid.32 statute 
conferring the power to appoint and fill a vacancy 
must be strictly construed when the power is ex¬ 
ercised, and a failure to obsciwc a mandatory re¬ 
quirement of the statute ircnders the api)ointincnt 

invalid.22 

§ 8. - Eligibility and Qualification 

The question of eligibility of a person to be officer of 
a poor law district depends on the same principles that 
apply to other public officers, and is generally a matter of 
statutory construction. 

The question of eligibility of a person to he of¬ 
ficer of a poor law district depends on the same 
principles that apply to other public officers, and is 
generally a matter of statutory construction.40 A 
person may be disqualified, under statute because he 
holds another office.4t The disqualification of a 
person for the office of superintendent of the poor 
by reason of his holding another office must be 
determined by his status at the time of the election 


24« Pa.—Commonwealtii ex rel. Gra¬ 
ham V. CoUins, 175 A. 427. 316 Pa. 
353. 

Special act 

IjGg'islature, although it had pro¬ 
vided in General Poor Relief Act 
that directors of poor should be 
elected, had power also to designate 
in special act that directors of poor 
in certain county should be appoint¬ 
ed by court of quarter sessions, since 
legislative oillces may be abolished 
or changed by power which creates 
them.—Commonwealth ex rel. Gra¬ 
ham V. Collins, supra. 

Statute heldl void 

Act providing for committee for 
poorhouse, not specifying term of 
ofnee, was held void, and defendants 
claiming thereunder were without 
warrant of oitice.—State ex rel. 
Greene v. Lemon, 146 S.B. 704, 148 
S.C. 98. 

!25« Pa.—Commonwealth v. Reese, 
143 A. 127, 293 Pa. 398. 

48 C.J. 'p 435 note 87. 

SiQ, Ky .—Parmer v. Marr, 38 S.W. 

2d 209, 238 Ky. 417. 

Pa.—^In re Appointment of Visitors 
to Allegheny County Home, 167 A. 
632, 109 Pa.Super. 619. 

48 C.J. P 435 note 88. 

Pederal agencies and employees 
Statutes creating emergency relief 
administration and local relief bu¬ 
reaus, and regulating appointment of 
employees therein, have reference 
solely to state, city, and county re¬ 
lief work conducted by city, county, 
or state departments or bureaus, not 
to federal agencies and employees.— 
Grout V. Pinegan, 9 H.R.2d 866, 275 
3!sr*T. 252. 


Appointment held valid 
N.X—Reiss v. Brady, 160 A. 887, 10 
N.J.Misc. 752. 

27. R.I.—Barber v. Broderick, 76 A. 
116, 30 R.I. 460, 

48 C.J. p 435 note 87 [a]. 

28. Pa.—Commonwealth v. Sharetts, 
80 A. 1100, 231 Pa. 525. 

48 C.J. p 436 note 87 [b]. 

29. Me.—Lyman v. I-Cennebunkport, 
22 A. 102, 83 Me. 219. 

48 C.J. p 436 note 87 [c]. 

30. Ky.—Parmer v. Marr, 38 S.W. 
2d 209. 238 Ky. 417. 

Keb.—Miller v. Banner County, 283 
Isr.W. 206, 135 Neb. 649. 

Pa.—In re Appointment of Visitors 
to Allegheny County Home, 167 A. 
632, 109 Pa.Super. 619. 

48 C.J. p 435 note 88 [a], 

BatlUcation 

The body having the authority to 
appoint may ratify the unauthorized 
appointment by another of a poor 
law olilcer.—Farmer v. Marr, 38 S.W. 
2d 209, 238 Ky. 417. 

31. N.D.—Puller v. Finger, 289 ‘ N, 

W. 805, 69 N.D. 646. 

32. Pa,—In re Appointment of Visi¬ 
tors to Allegheny County Home, 
167 A. 632, 109 Pa.Super. 519. 

Visitors 

Statute does not make mandatory 
appointment of visitors to examine 
operations of county directors of 
poor, but leaves it to quarter ses¬ 
sions court's discretion.—In re Ap¬ 
pointment of Visitors to Allegheny 
County Plome, supra. 

33. N.T.—People v. Comstock, 78 N, 

X. 366. 


34. N.J.—ShuUiso V. O'Nom, 88 A. 
864, 85 N.J.Law 15. 

48 C.J. p 435 note 92. 

35. I-*a.—Commonwealth ex rel. 

White V. Miller, 160 A. 436, 313 
Pa. 140. 

36. Ky.—^Farmer v. Marr, 38 S,W.2d 
209, 238 Ky. 417. 

48 C.J. 'p 436 note 93. 

37. N.Y.—People v. Comstock, 78 N. 

Y. 356. 

Va.—Chadduck v. Burke, 49 S.E. 976, 
103 Va. 694. 

38. Mich,—Peoplo v. Ingham Coun¬ 
ty, 36 Mich, 416. 

39. Va.—Chadduok v. Burke, 49 S.E. 
976, 103 Va. 694. 

40. N.J.—^XCeiderling v. Mayor and 
Common Council of City of lUaln- 
fleld, 193 A. 785, 118 N.J.Law 498. 

48 C.J, p 436 note 98. 

A Justice of the peace is such an 
"elective officer" as would render 
him ineligible under statute for ap¬ 
pointment by fiscal agents of a coun¬ 
ty as member of county board of 
public welfare.—Zorn v. Walker, 56 
S,B.2d 511, 206 Ga. 181. 

Qualifications of overseer 
The intent of statute dealing with 
qualifications of overseers of poor is 
to vest In governing body a broad 
authority to secure services of qual¬ 
ified persons, subject only to express 
provisions of statute.—XCoiderllng v. 
Mayor and Common Council of City 
of Plainfield, 193 A. 786, 118 N.J. 
Law 498. 

41. N.Y.—People v. Clute, 60 N.Y 
461, 10 Am.R. 608. 

48 C.J. p 436 note 3. 
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held to fill the office of superintendent; and, hence, 
his subsequent resignation from such other office 
will not remove his disability.42 Although the stat¬ 
ute provided that honorably discharged Union sol¬ 
diers should be preferred for appointment, the ap¬ 
pointment of another applicant as poor officer by a 
board having the selection of a fit person to fill 
such office, after a determination in good faith of 
his superior fitness as compared with a discharged 
soldier, was not reviewable.^^ 

Bond. It is usually provided that before entering 
on the discharge of his duties the overseer of a 
poor law district shall give an official bond.44 

Refusal to qualify. Some statutes impose a penal¬ 
ty on one refusing to serve,^® but such penalty is 
not enforceable where a claim of exemption is sus¬ 
tained.^® 

§ 9 . -Term of Office and Removal 

a. Term of office 

b. Removal 

a. Term of Office 

The terms of officers or employees administering the 
poor laws are reguiated by constitution or statute, and 
are Mable to be changed at any time by the legisiature 
unless such change is prohibited by the constitution. 

The terms of officers or employees administering 
the poor laws are regulated by constitution or stat- 
ute,'^'^ and are liable to be changed at any time by 
the legislature,^8 unless such change is prohibited 
by the constitution.^^* When the law provides that 
a poor officer shall hold office until his successor 
is qualified, the period between the expiration of his 
regular term and the qualification of his successor 
is as much a part of the incumbent’s term of office 
as the fixed statutory term.®<J 


Where the statute authorizes the county board of 
commissioners to appoint a poorhouse superintend¬ 
ent, but fails to fix his term, such term is coexten¬ 
sive with the term of the board!.®^ The custom of a 
retiring county board of commissioners to elect a 
superintendent of the poorhouse for a period ex¬ 
tending beyond its own term cannot prevent the new 
board of commissioners from appointing a new 
supervisor to displace the appointee of the old board, 
for a term coextensive with the term of office of the 
new board .®2 jn some jurisdictions it has been 
held that county commissioners have no authority to 
appoint a keeper of the poorhouse for a specified 
term so as to deprive themselves or their successors 
of the power of removal.®^ So, it has been held 
that an appointment of a keeper for a term of three 
years is against public policy.®^ On the other 
hand it has been held that, in the absence of any 
statutory restriction on the power of the county 
board, the employment of a poorhouse superintend¬ 
ent for a term of five years is not against public 
policy.^5 A constitutional provision that the terms 
of all officers shall be for some specified' period ap¬ 
plies to the appointment of a committee to take 
charge of the county poorhouse,^® and officers 
claiming under a statute which fails to comply with 
the constitution are without warrant of office.®'^ 

b. Removal 

An officer or employee administering the poor laws 
may be removed only by a person or body authorized to 
do so, and, where the power to remove is regulated by 
statute, it can be exercised only within the prescribed 
limits, for the causes specified, and in compliance with 
the procedure required by the statute. 

An officer or employee administering the poor 
laws may be removed only by a person or body au¬ 
thorized to do so.®8 It has been held that a gen- 


42. N.Y.—People v. Clute, 12 Abb. 

Pr.,N.S., 39D, modified on other 

grounds 63 Barb. 366, reversed on 
other grounds 60 N.T. 461, 10 Am. 
R. 508. 

43. N.Y.—People v. Alms-House 
Commissioners, 20 N.Y.S. 21, 65 
Hun 160. 

44. Mich.—People v. Ingham Coun¬ 
ty, 36 Mich. 416. 

48 C.J. p 436 note 6. 

45. N.X—Perth Amboy Tp, v. Smith, 
19 N.J.Law 62. 

48 C.J. p 436 note 8. 

46. Pa.—G-uardians of , Poor v. 
Greene, 6 Binn. 554. 

48 C.J. p 436 note 9. 

47. Pa.—^Commonwealth v. Bailey, 
85 A. 876, 237 Pa, 609. 

48 C.J. p 436 note 11. 

Permanent appointment 
Where person employed by city to 

70 C.J.S.—a 


investigate persons applying for re¬ 
lief was continued in service after 
expiration of three months^ proba¬ 
tionary period, she was permanent¬ 
ly appointed to position, and mayor 
could not thereafter appoint her for 
period of one year.—People ex rel. 
Vicary v. Thurston, 274 H.Y.S. 634, 
242 App.Div. 808. 

48. N.Y.—People v. Weldon, 14 N.Y. 
S. 447. 

Pa.—South Williamsport Borough v. 
Miller, 20 Pa.Super. 266. 

49. Pa.'—'Poor Directors v. Payette 
County, 18' Pa.Dist. 53, 35 Pa.Co. 
498. 

50. Va.—Chadduck v. Burke, 49 S.E. 
976, 103 Va. 694. 

51. S.C.—Sanders v. Belue, 68 S.E. 
762, 78 S.C. 171. 

52. S.C.—Sanders v. Belue, supra. 
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53. N.Y.—Abrams v. Horton, 45 N. 
Y.S. 887, 18 App.Div. 208. 

48 C.J, p 446 note 79. 

54. Ill.—Millikin v. Edgar County, 
42 Ill.App. 590. affirmed 32 H.E. 
493, 142 Ill. 528, 18 L.R.A. 447. 

55. Ind.—Pulaski County v. Shields, 
29 K.E. 385. 130 Ind. 6. 

56. S.C.—State v. Lemon, 146 S.E. 
704, 148 S.C. 98. 

57. S.C.—State V. Lemon, supra. 

58. Mass.—^Furlong v. Ayer, 26 N.E. 
2d 317, 305 Mass. 455. 

**Jtidge” 

The statute providing for remov¬ 
al of a member of county board of 
public welfare by the ‘^judge’* of 
circuit court uses quoted word as 
referring to the circuit court and not 
to the judge as an individual, since 
the statute confers the power to 
make a judicial decision.—State ex 
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cral authority to remove a poor officer will not be 
implied as a consequence of the power to appoint,^^ 
but there is also authority to the contrary.Where 
the statute provides that any officer appointed or 
employed by the county court shall hold office or 
employment at its pleasure, the court may dismiss 
the appointee at any time.®^ Usually the power to 
remove is reg^ulated by statute,^nd, where such is 
the case, can be exercised only within the prescribed 
limits.63 The -discharge of the keeper of a county 
farm has been held' to terminate his contract of em¬ 
ployment and his right to occupy the farm,^'^ but 
it has been held that a continued course of dealing 
by the town with an ovcrscor of the poor under 
which he appointed himself keeper of the town 
farm, and his wife matron, may constitute a ratifica¬ 
tion of the arrangement, which will preclude the 
town from recovering possession of the farm until 
the expiration of the keeper’s current annual period 

of service. 

Grounds of removal. Whore express provision of 
law is made for removal, the power so to do can 
be exercised for no other causes than those spcci- 
ficd.<^^^ An officer appointed for a term fixed by 
law may not be discharged without charges or a 
hearing before expiration of his It is mis¬ 

feasance in office, authoirizing the removal of a poor 
officer, to use his official power and the poor fund to 


coerce the recipients of his favor to vote under 
his direction;®^ or not to refund to the treasurer 
of the poor law district money which has been paid 
to him by persons to whom he has alTorded tempo¬ 
rary relief;®^ or to draw orders on the treasury of 
the poor law district in favor of persons without 
whose knowledge he himself draws the money, and 
compel the payees to take from him at exorbitant 
prices such goods as he secs fit to give 

Proceedings to remove. The proceeding for re¬ 
moval of an officer of a poor law district is of a 
quasi-judicial nature,and statutoiry requirements 
must be observed.'^- The officer may be entitled to 
notice of the charges against him,'^’! and to a hear¬ 
ing on such charges.'^^ While the rule is, in the 
absence of express provision of law, that the 
charges preferred against the officer must be suf¬ 
ficiently specific to apprise him of what he is to 
meet, yet the technical rules of pleading are not 
to be applicd.75 

§10. - Compensation and Expenses 

The compensation of officers and employees adminis¬ 
tering the poor laws, including reimbursement of expenses 
paid or incurred, is usually a matter of statutory regula¬ 
tion, and cannot rest on custom or usage. 

The compensation of officers and employees ad¬ 
ministering the poor laws,'<'^ including rcimburso- 


rel. KTewkirk v. SuUivan Circuit 
Court. Ind., «8 N.K.2d 320. 

'59'. Mich.—T‘eoplc v. Ingham Coun¬ 
ty. SC Mich. 416. 

60. —Furlong v. Ayer, 26 N. 
B.2d 317, 305 Maws. 455. 

61. Ky.—Parmer v. Marr, 38 S.W. 
2d 209. 238 I^y. 417. 

W-Va.—Barbor v. Mercer County 
Gt.. 101 S.E. 721. 85 W.Va. 359. 
63. K.J.—Barlow v. Atlantic City, 
78 A. 11, SO N.J.Baw 510. 

48 C.J. p 437 note 20. 

63. Mich.—People v. Ingham Coun¬ 
ty, 36 Mich. 416. 

Pa.—Dougherty v. Schuylkill County 
Board of Assintance, Com.Ph, 7 
Sch.Reg. 184. 

64. K.y.—Putnam County v.’ Wix- 
om. 240 N.y.S. C80, 135 Misc. 760. 

66. Xl.I.—Lincoln v. Ashworth, 90 A. 
546. 

66- Ind.—State ex rel, Newkirk v. 
Sullivan Circuit Coiirt, 88 N.D.Sd 
326. 

Mich.—People v. Ingham County, 36 
Mich. 416. 

Person employed to investigate 
persons applying for relief may be 
removed, although he is under civil 
service rules, if his conduct, capaci¬ 
ty, or fitness Is not satisfactory, pro¬ 
vided reasons therefor are stated in 


writing and filed with head of de¬ 
partment giving employment or ap¬ 
pointing ofilcer. and employee is 
given opportunity to be heard.—IVo- 
ple ox rol. Vtcary v, Thurston, 274 
N.y.S. C34, 242 App.Div. 808. 

67. N.y.—Htd.ss V. Brady, 100 A. 
887, 10 N..T.Misc. 752. 

68. Mich,—ejugor v. Chippewa Coun¬ 
ty, 10 K-W. ISO. 47 Blich. 1C7. 

69. Mich.—Gager v, Chippewa Coun¬ 
ty, supra. 

VO. Mich.—Gager v.. Chippewa Coun¬ 
ty, supra. 

VI. Mich.—Burt v. Iron County, 66 
N.W. 387, 108 Mich. 523. 

72. Mich.-—People v. Ingham Coun¬ 
ty, 36 Mich. 416. 

Xtemov&l held invalid 
K.y. —People ox rel. Vicary v. 

Thurston, 274 N.Y.S. 634, 242 App. 
Div. 808. 

48 Q.J. p 437 note 27 [a]. 

73. Mich.—Burt v. Iron County, 66 
N.W. 387, 108 Mich. 623—Gager v. 
Chippewa County, TO N.W. 186, 
47 Mich. 167. 

74. Ind.—State ex rel. Newkirk v. 
Sullivan Circuit Court, 88 N.E}.2d 
326. 

N.Y.—^People ex rel. Vicary v. 
Thurston, 274 N.Y.S. 634, 242 App. 
Div. 808. 


75. Midi.—Hurt v. Iron County, 66 
N.W. 387, 108 Mich. 523, 

48 C.J. p 437 note 29. 

76. Mont—Slate ox rel. Br(uulwat«‘r 
County V. Potter, 84 P.Sd 796, 107 
Mont. 284, 

Pa.—Holinka v. 10ekl(‘y. 37 Pa.DiHt. 
<fe Co, 307—Pumbleton v. :i0(‘kl('y, 33 
Pa.Di.st 6k Co. 215—Watsh v. Lack¬ 
awanna County Tn.‘Uitullt)U Dint., 
Com.PL, 39 Xjack.Jiir, 206. 

Wash.—Ma.skulo v. State, 90 P.2d 
929, 3 Wash.2a 121, 

48 C.X p 437 note 31. 

Salary fixed by board 

The state board of social sc<'Urity 
and 'public wclfans paying salary of 
secretary to county board of sochd 
security and public welfare, would 
be presumed to have fixed amount of 
such salary, where tho law creating 
or authorizing the position of socrti- 
tary to such county board did not 
provide for his salary.—Coleman v. 
Lee, 121 P,2d 433, 58 Ariz. 606. 
Visitors 

Court's power to appoint visitors 
to examine operations of county di¬ 
rectors of poor includes power to 
bind county to pay for authorized 
services of visitors.—In re Appoint¬ 
ment of Visitors to Allegheny Coun¬ 
ty Home, 167 A, 632, 109 Pa.Super. 
619. 


18 



70 C.J.S. 


PAUPERS 


§§ 10-11 


ment of expenses paid or incurred/^ is usually a 
matter of statutory regulation, and cannot rest on 
custom or usage.'^s Such an officer is entitled to 
compensation for services performed by him in his 
official capacity only when such services are au¬ 
thorized by law,'^9 Q^iy in the amount au¬ 

thorized by law;80 and recovery may be had of an 
officer of the poor o.f compensation paid to him in 
excess of that authorized by law.^i So, if the ap¬ 
pointment of a poor law officer is void, he is not 
entitled to compensation for his services,82 notwith¬ 
standing the approval of his claim by the board of 
county commissioners ;83 and the county may re¬ 
cover money paid to him by the board.84 

Change of compensation. The appointing author¬ 
ity may have the power to change the compensation 
of an officer or employee under the poor laws.®^ 
County commissioners who are also directors of the 
poor are '^public officers” within the constitutional 
provisions forbidding an increase in the compensa¬ 
tion of public officers during their term of office.®^ 

By whom paid. As between several govern¬ 


mental agencies or units concerned with administra¬ 
tion of the poor laws, the agency or unit on which is 
imposed' the obligation by statute must pay the 
costs or expenses of such administration.^^ Stat¬ 
utes providing how the expenses generally of public 
bodies administering the poor laws should be paid 
governs only where there is no special statute pro¬ 
viding how a given expense should be cared for.88: 

§11. - Authority, Powers, and Duties 

a. In general 

b. As to indebtedness and expenditures 

c. Power to audit accounts 

d. Powers of part of officers 

a. In Greneral 

The powers and duties of officers or boards adminis¬ 
tering the poor laws are usualiy prescribed by statute and! 
are limited thereby, and only acts within the scope of 
their express or implied authority are binding on the 
governmental unit which they represent. 

The powers and duties of overseers or other of¬ 
ficers or boards administering the poor laws are 
usually prescribed by statute,83 but are not a!-- 


77. Arisr.—Coleman v. Lee, 121 P.2d 
433, 68 Ariz. 506. 

48 C.J. p 437 note 32. 

Purpose autliorizecl 'by law 
Money paid to county board of 
social security and public welfare 
for expenditure incurred in investi¬ 
gating persons applying to county 
board of supervisors for indigent re¬ 
lief was for purpose authorized by 
law, and, therefore, suit for recovery 
of money could not be maintained by 
taxpayer iinder statute permitting 
such a suit when the county board 
of supervisors pays out money with¬ 
out authority of law.—Coleman v. 
Lee, supra. 

78. Pa.—^Phillips v. Kantner, 39 Pa. 
Super. 570. 

48 C.J. p 437 note 34. 

79. Pa.—In re Appointment of Vis¬ 
itors to Allegheny County Home, 
167 A. 632, 109 Pa.Super. 519. 

48 C.J. p 437 note 35. 

Exhaustion, of fund 

‘'County Finance Investigator," 
who was employed on monthly sal¬ 
ary basis by board of county com¬ 
missioners to investigate all claims 
against fund appropriated for the 
poor and indigent, could not recov¬ 
er from board for services perform¬ 
ed after he had been informed that 
fund was exhausted and fund had 
in fact become exhausted.—Spurrier 
V. Board of ComTs of Tulsa County, 
71 P.2d 960, 180 Okl. 644. 

Work not related to corporate pur¬ 
poses 

In action against the overseers of 
public welfare in city for wages 
claimed for work in supervising the 


obtaining of private employment for 
recipients of welfare relief, a find¬ 
ing that plaintiff was not employed 
by defendant was proper where 
plaintiff’s work was not related to 
defendant’s corporate purposes, al¬ 
though board of overseers had ap¬ 
proved plaintiff's continued employ¬ 
ment after removal of his name from 
pay roll when the period for which 
the mayor had approved plaintiff’s 
employment expired.—Cook v. Over¬ 
seers of Public Welfare in City of 
Boston, 22 N.E.2d 189, 303 Mass. 544. 

80. Pa.—Hohnka v. Eckley, 37 Pa. 
Dist. & Co. 307—Tyler v. Wyoming 
County, 35 Pa.Dist. & Co. 291— 
Dumbleton v, Eckley, 33 Pa.Dist. 
& Co. 215. 

81. W.Va.—Marion County Court v. 
Carpenter, 174 S.E. 568, 115 W.Va. 
61. 

Notice of motion for judgment 
against former overseer of poor to 
recover excessive per diem allow¬ 
ances, was not reauired to aver de¬ 
mand for refund before institution 
of action, since obligation to repay 
arose from implication of law.—Ma¬ 
rion County Court v. Carpenter, su¬ 
pra. 

82. Ill.—Cass V. Kloker, 289 Ill.App. 
301. 

83. Ill.—Cass V. Kloker, supra. 

84. Ill.—Cass V. Kloker, supra. 

85. Ky.—Graves County v. Dowdy, 
80 S.W.2d 597, 258 Ky. 644. 

86. Pa.—Appeal of Tucker, 114 A. 
626, 271 Pa. 462. 

87. Mont.—State ex rel. Broadwater 
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County V. Potter, 84 P.2d 796, 107' 
Mont. 284. 

Compensation of board members 
Under provision in public welfare* 
act that county public welfare board 
members should receive the same* 
compensation for their services when 
acting as the county public* welfare* 
board as they received when acting 
as the board of county commission'- 
ers, the compensation of county pub¬ 
lic welfare board members should be* 
paid by the county and not by the* 
state public welfare board, in abr 
sence of 'provision in the act mak-* 
ing such compensation payable from 
some other source.—State ex rel. 
Broadwater County v. Potter, supra-.. 
Quarters 

The statute reauiring county- 
boards of supervisors to provide* 
space for secretary and employees, 
of county boards of social security 
and public welfare, required coun¬ 
ties to furnish quarters for such em¬ 
ployees rent free, including free wa¬ 
ter, light, and heat, as in case of‘ 
quarters furnished the regular coun¬ 
ty officers.—^Maricopa County v.. 
State, 77 P.2d 212, 51 Ariz. 372. 

88. Ariz.—^Maricopa County v. State,, 
supra. 

89. Ariz.—Maricopa County v. State>, 
77 P.2d 212, 51 Ariz. 372. 

Cal.—Bila v. Young. 129 P.2d 364,. 
20 Cal.2d 865—Calkins v. Newton, 
97 P.2d 523, 36 Cal.App.2d 262. 

Ill.—People V. Reiter, 35 N.E.2d 364i.. 

377 Ill. 27. 

48 C.J. p 438 note 42. 

Fo'^^^s of county commissioners 
(1) Under the act dealing withi 
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ways prescribed by statute,and the powers and 
duties are sometimes 'limited to statute.^i They have 
no authority, as such officers, to intermeddle with the 
property of paupers, or to collect and discharge their 
debts nor have they any authority to bind the 
town or county which they represent by acts beyond 
the scope of their official duties.^^ So, it has been 
held that overseers of the poor act only under au¬ 
thority of law, and not as agents of the town or 


county,although in some matters they may repre¬ 
sent the town or county as its agents.^^ 

Acts of officers administering the poor laws with¬ 
in the scope of their express or implied authority 
are binding,^ ^ and may furnish grounds for pre¬ 
sumptions and inferences against a town or district 
which they represent in the same manner as such 
presumptions and inferences may arise against natu¬ 
ral persons from their acts.97 Within their sphere 


the administration of county poor re¬ 
lief and of the act establishing a 
county 'poor relief fund, the purpose 
is to vest all power in the board of 
county commissioners; it is manda¬ 
tory on the board of county commis¬ 
sioners of each county to appoint a 
county welfare board by and with 
the advice and consent of the pub¬ 
lic welfare board of state, and such 
county welfare board directs all re¬ 
lief and welfare- activities conducted 
by the county, subject to the direc¬ 
tion and control of the board oC 
county commissioners, as far as 
such relief and welfare activities are 
financed by the county poor relief 
fund.—Fuller v. Finger, 289 N.W, 
805, 69 N.D. 646. 

(2) The act providing for cstab- 
Ushment of stale o,nd county depart¬ 
ments of public welfare repeals by 
implication the statute giving the 
board of county commissioners "en¬ 
tire and exclusive superintendence of 
the poor."—State ex rel. Wilson v. 
Weir. 79 P.2a 305, 106 Mont. S26. 
<‘3jocal authorities” 

In statute estabUshing county in¬ 
stitution districts, the terms "local 
authorities" and "commissioners" 
mean "county commissionora," and 
the term "local authorities" is ap¬ 
plicable to counties where commis¬ 
sioners are in charge and to cities 
of first and second class where con¬ 
trol is in the department of welfare. 
—^liotch v. Middle Coal Field Poor 
Bist., 107 A. 334, 329 Pa. 390. 

Bue dUigeuoe 

Under act concerning poor relief, 
due diligence on the part of the over¬ 
seer of the poor is contemplated.— 
Portage Township of St Joseph 
County V. Clinic, Inc., 33 N.E.2d 786, 
109 Ind.App. 365. 
lOlrectiug and ordeariug car© 

The act relating to relief of the 
poor contemplates that the overseer 
of the poor shall direct and order 
the ear© given before liability ac- 
orues, but act does not contemplate 
that unfortunates shall be left to 
auffer or die until such overseer of 
the poor can be found.—Portage 
Township of St Joseph County v. 
Clinic, Inc., supra. 

90. Pa.—In re Appointment of Vis¬ 
itors to Allegheny County Home, 

167 A. 632, 109 Pa.Super. 519. | 


Visitors 

Statute does not designate duties 
of visitors appointed to examine op¬ 
eration of county directors of poor, 
but leaves matter to court's discre¬ 
tion.—In re Appointment of Visitors 
to Allegheny County Home, supra. 

91, Ill.—Town of City of Peoria v. 
Rauschkolb, 78 N.R2d 123, 333 Ill. 
App. 411. 

48 C.J. p 438 note 43. 

Iiitigatiou 

The county social welfare boards 
do not, under general powers given 
them by Social Welfare Act, have 
legal capacity to conduct or defend 
litigation.—In re Butler’s Estate, 152 
P.2d 815, 159 Kan. 144—-Dellinger v. 
Harper County Social Welfare Board, 
124 P.2d 513, 156 Kan. 207. 

Control over visitors 

County commissioners have no 
control over visitors appointed to 
inspect books of county home.—In 
re Appointment of Visitors to Alle¬ 
gheny County Home, 167 A. 632, 109 
Pa.Super. 619, 

Xnvestigation. of applicants 

The purpose of statute malting it 
the duty of county board of social 
security and public welfare to advise 
county and municipal authorities on 
questions of welfare is to carry out 
the purposes relating to board of 
social security and public welfare, 
and such statute does not require 
county board of social security and 
public welfare to Investigate county 
board of supervisors' applicants for 
relief to determine whether appli¬ 
cants are actually sick and indigent. 
—Coleman v. Dee, 121 P,2d 433, 68 
Ariz. 606. 

92, Conn.—^Fielding V. Jones, 38 
Conn, 191. 

Me.—Furbish v. Hall, 8 Me. 315. 

93, N.D.—Fuller v. Finger, 289 N. 
W. 805, 69 KD. 646. 

48 C.J. p 439 note 45. 

County welfare board 
The act relating to county wel¬ 
fare boards does not give a county 
welfare board the power to bind the 
county on the board’s own volition, 
but, in order to exercise such author¬ 
ity, it must have direct authorization 
from the board of county commis¬ 
sioners under the powers given to 
the board of county commissioners 
by statute.—Fuller v. Finger, supra. 
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Xu, order to defeat letting of con¬ 
tract by poor district, burden i.s on 
plaintiff to show that lowest bidder 
was responsible bidder, and that dis¬ 
trict oflicers abused discretion; 
award of contract by poor district 
for electrical line to next to lowest 
responsible bidder was not abuse of 
discretion, where difference in bids 
was small, and work of succc^ssfiil 
bidder was preferred.—Barru’S v. 
Scranton Poor Dist, 160 A. 241, 105 
Pa.Super. 149. 

94. Mass.—^Everett v. Town of Can¬ 
ton, 21 ]Sr.K2d 269, 303 Mass. 1(!6-- 
Neff V. WeUG.sley, 20 IST.R 111, 148 
Mass. 487, 2 Ij.R.A. 500. 

Vt.—^Nadeau v. Mn.rch(*.s.sault, 24 A. 
2d 353, 112 Vt. 309—-Town of 

Waitafleld v. Town of Craftsbury, 
89 A. 466, 87 Vt. 406, Ann.Onn. 
19160 387—Holloway v. Town cif 
Barton, 53 Vt, 300. 

Operation of town farm 
Members of town’s board of pub¬ 
lic welfare were acting as "pul>l)e 
oificers" and not a.s "ugent.s" nf 
town in operation of town farm for 
infirm poor, and in conducting wood 
cutting project on land on which it 
had purchixsed right to cut and re¬ 
move standing timbi^r as part of op¬ 
eration of town farm,—Chaffee v. In¬ 
habitants of Town of Oxford, 33 N.F. 
2d 298, 308 Mass. 620, 134 A.L.H. 756. 

95. Mass.—Everett v. Town of Can¬ 
ton. 21 N.K2d 209, 303 Mass. 166 
—Neff v, WeUosh^y, 20 N.K. Ill, 
148 Mass. 487, 2 D.U.A. 500. 

96. N.H.-—Hanover v. Eaton, 8 N.II. 
38. 

48 C.J. p 439 note 46. 

A rubber stamp signature of chair¬ 
man of board of county commission¬ 
ers approving requisition on county 
welfare board was sufficient, if 
adopted as such, to authonticato the 
instrument.—Moss v. Arnold, 76 l*.2d 
401, 63 OklCr. 343. 

97. N.H.—-G-lidden v. Unity. 83 N.H. 
671. 

3?r©sumption of validity 
Notes issued by directors of poor 
district with due formality are pre¬ 
sumptively valid.—Philadelphia 
Reading Coal & Iron Co. v. Directors 
of Poor of Coal Tp., 166 A. 772, 311 
Pa. 236. 
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of action, the powers of poor directors are exclu¬ 
sive and complete.^® Where township overseers or 
supervisors of the poor are made subordinate to the 
county board of supervisors, and their action sub¬ 
ject to review for confirmation or repudiation by 
such board, no action of the overseers or supervisors 
will bind the county unless it is approved by the 
county board.^^ 

The duties of welfare board members under stat¬ 
utes relating to paupers are ''govemmentar' and, 
since they involve an inquiry of fact and the exer¬ 
cise of judgment based on such inquiry, they are 
not ministerial but quasi-judicial in nature.^ How¬ 
ever, a department of public welfare is not a "'court” 
and does not have the powers of a court in deter¬ 
mining liability for aid furnished to poor persons, 
but is an administrative body authorized to find the 
facts.2 The discretionary powers and duties of 
overseers of the poor are quasi-judiciais and cannot 
be delegated,^ but ministerial functions may be dele¬ 
gated to an agent or clerk.^ A state board of public 
welfare and its administrator may, under statute, 
have broad discretionary powers in administering 
the statute, and be responsible for the adoption of 
general' policies and regulations necessary for the 
government of state and county departments;® and 


it may have the power and duty to act as the staters 
official agency in any social welfare activity insti¬ 
tuted by the federal government, and to administer, 
allocate, and distribute any state and federal funds 
that may be available for the relief of necessitous 
persons and for other relief activities.*^ A board 
or commission intrusted with the administration of 
welfare or relief laws may adopt such rules and 
regulations as are necessary in carrying into execu¬ 
tion the legislative provisions,® but rules adopted by 
such an agency may be invalid where they go be¬ 
yond the scope of the agency’s authority,® and, 
where ordinances, rules, and regulations of the di¬ 
rectors of the board are required' to be approved by 
the court, such approval is essential to the validity 
of an ordinance, rule, or regulation passed by the 
directors.^® 

County commissioners as poor lazv officers. In 
counties in which the county commissioners also act 
as overseers or directors of the poor, the two offices 
are regarded as separate entities, with separate pow¬ 
ers and duties fixed by statute.^^ 

Power to determine settlement. Poor law officers 
have not, under their general powers, any authority 
to determine, or to fix by agreement^® or by their 
acts, declarations, or admissions,!^ the settlement of 


®8. Pa.—Commonwealth v. Gibson, 
163 A. 074, 309 Pa. 823. 

©9. Iowa.—Ellison v. Harrison 
County, 38 N.W. 372, 74 Iowa 494. 
48 C.J. p 439 note 49. 

3L. Minn.—Robinette v. Price, 8 N. 
W.2d 800, 214 Minn. 621. 

iS. Wis.—Town of Fox Lake v. Town 
of Trenton, 12 N.W.2d 679, 244 
Wis. 412. 

3, Me.—Inhabitants of Fort Fair- 
field V. Inhabitants of Millinocket, 
12 A.2d 173, 136 Me. 426. 

33ut7 to provide immediate relief 
The function that an overseer of 
-the poor performs in discharge of his 
jduty to provide for the immediate 
relief of all persons residing or 
^ound in the town in need of relief is 
riot “ministeriaT' but “judicial"' in 
#iature because it involves an inquiry 
^f fact and the exercise of judg¬ 
ment and discretion on the case pre¬ 
sented.—^Nadeau v. Marchessault, 24 
A^.2d 352, 112 Vt. 309. 

An Me.—^Inhabitants of Fort Fair- 
field V. Inhabitants of Millinocket, 
12 A.2d 173, 136 Me. 426. 

3n Me.—Inhabitants of Fort Fair- 
field V. Inhabitants of Millinocket, 
supra. 

lending of pauper notices and an- 
jiwers is a ministerial function which 


may be delegated to an agent or 
clerk by overseers of the poor.—^In¬ 
habitants of Fort Fairfield v. In¬ 
habitants of Millinocket, su'pra. 

6, Mont.—State ex rel. Dean v. 

Brandjord, 92 P.2d 273, 108 Mont. 

447. 

Formulation of program 
Kan.—State ex rel. Mitchell v. Town¬ 
send, 171 P.2d 651, 161 Kan. 672. 

Purpose and intent of statutes 

(1) The statutes prescribing pow¬ 
ers of state department of social 
welfare should not be narrowly con¬ 
strued in order to defeat their pur¬ 
pose of enabling department to ad¬ 
minister social welfare program, 
with minimum of loss because of 
fraudulent claims, to end that limit¬ 
ed funds available may be spread 
out to relieve needs of persons in 
actual want.—^In re Erwin’s Estate, 
203 P.2d 207, 166 Kan. 630. 

(2) The whole tenor of Social Se¬ 
curity Act indicates a clear legisla¬ 
tive intent to vest discretion and 
control of all relief measures in the 
department of social security, espe¬ 
cially with regard to grant-in-aid 
funds.—^King County v. Martin, 98 
P.2d 686, 2 Wash.2d 504. 

State public welfare board is an 
agent of county in co-operating with 
the county in discharging its obliga¬ 
tion to care for indigents.—State ex 
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rel. Broadwater County v. Potter, 84 
P.2d 796, 107 Mont. 284. 

7. N.D.—Fuller v. Finger, 289 N.W. 
805, 69 N.D. 646. 

8. Okl.—State ex rel, Williamson v. 
Knight, 137 P.2d 894, 192 Okl. 573. 

Prescribing standards of need 
U.S.—Sweeney v. State Board of 
Public Assistance, D.C.Pa., 36 F, 
Supp. 171, appeal denied 36 P.Supp. 
973. affirmed, C.C.A.. 119 P.2d 1023, 
certiorari denied 62 S.Ct. 74, 314 
U.S. 611, 86 L.Ed. 491. 

9. Mass.—Furlong v. Ayer, 26 H.E. 
2d 317, 305 Mass. 455. 

Establishment of bureau 
Mass.—Furlong v. Ayer, supra. 

10. Pa.—Taylor v. Middle Coal 
Field Poor Dzst., 50 Pa. Super. 317 
—In re Middle Coal Field Poor 
Dist. Insane Asylum, 20 Pa.Dist. 
673. 

11. Pa.—^Appeal of Tucker, 114 A. 
626, 271 Pa. 462. 

12. Me.—Holden v. Brewer, 38 Me. 
472. 

13. Mass.—Brewster v. Harwich, 4 
Mass. 278. 

Pa.—Clifford Poor Dist. v, Gibson 
Poor Dist., 14 Pa.Co. 327. 

14. Me.—^Hew Vineyard v, Harps- 
I well, 33 Me. 193—^Peru v. Turner, 

10 Me. 185. 
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a pauper; nor have they power to submit to arbitra¬ 
tion the question of such settlement. 

Appointment of employees; employment of attor¬ 
ney. Except as restricted by officers or 

agencies administering the poor laws may have the 
power or the duty to appoint matrons, attendants, 
and other agents and employee's.Officers of the 
poor having the power to remove subordinates at 
pleasure may dismiss an employee without assign¬ 
ing any reason therefor,^® and it is immaterial that 
the dismissal may have been brought about by two 
out of the three members of the board, conspiring 
together to make removals and to divide appoint¬ 
ments between them.^^ In such case the person re¬ 
moved cannot recover from the county for wages 
after his removal,although the person appointed 
in his place may recover for wages earned, if he was 
in no way connected with the illegal conspiracy."i 

Poor law officers have implied authority to employ 


counsel in matters within the scope of the duties of 

their office.22 

b. As to Indebtedness and Expenditures 
" (1) In general 
(2) For medical services 

(1) In general 

The powers and duties of officers administering the 
poor laws as to incurring indebtedness and making ex¬ 
penditures for the care and support of paupers are 
strictly limited by the statutes relating to the mainte¬ 
nance of the poor, and ordinarily they may not step be¬ 
yond the letter of those acts. 

The powers and dh.itics of officers administering 
the poor laws as to incurring indebtedness and mak¬ 
ing expenditures for the care and support of pau¬ 
pers arc strictly limited by the statutes relating to 
the maintenance of the poor, and ordinarily they 
may not step beyond the letter of those acts.^^ 
Since they are public officers who have the care and 


15. Conn.—Griswold v. North Ston- 
ing’ton, 5 Conn. 367. 

16. Mass.—Cook v. Ovcr.seors of 
Public Welfare in CiLy of Boston. 
22 N.E.2a ISO. 303 Mass. 544. 

Apx)roval of mayor 

The hoard of overseers of the puh- 
lic welfare in city, a.s a department 
of city, wei'e restricted In onftaA’in;? 
employees by provisions of ordinance 
providing that, before any increase 
should bo made in number of sub¬ 
ordinates, a report thereof should 
bo sent to mayor for his approval.— 
Cook V. Overseers of Tublic Welfare 
in City of Boston, supra. 

Withdrawal of power 

Whore power given by county com- 
mis.sioners to county welfare board 
to make commitments ag'n-inst the 
county poor relief fund was with¬ 
drawn, the county welfare board 
thereafter had no authority to make 
such commitments, so as to hind the 
counties, and could not employ a 
■<*,aso worker and have his salary paid 
out of that fund.—Fuller v. Finger, 
2S9 N.W. 806, 60 N.D. 646, 

17. Pa,—^Warner v. Berks County 
Poor Directors, 38 Pa-Super. 437. 

48 C.X p 439 note 67. 

Trustee or advisory hoard 
Statute prescribing duties of town¬ 
ship trustee and advisory board In 
respect of poor relief was held to 
impose duty on advisory board of 
designa,tlng and determining what 
persons dshould bo omployad and to 
make it unlawful for tru.stee to pay 
any assistant or investigator not so 
designated, and not to give trustee 
power to select persons to number 
and of class fixed by advisory board. 
—Meara v. Brindley, 104 N.E. 351, 
207 Ind. 657. 


18. Pa.—Brennan v. Kauffman, 42 
Pa.Supor. 196’. 

19. Pa.—Brennan v. KaufCman, su¬ 
pra. 

20. Pa.—Brennan v. Kauffman, su¬ 
pra. 

21. Pa.—Brennan v. Kauffman, su¬ 
pra. 

22. Pa.—Petition of Bucks County 
Com'rs, 4 5 Pa.Dist. & Co. 154. 

48 C.J. p 439 note 52. 

23. Pa.—Commonwealth ex rol. v. 
McKean, 26 Pa.Di.st. & Co. 249. 

48 C.J. p 440 note 65. 

Protection of indigent sick 

The statutes rolafing to board of 
social security and public welfare 
were not intended to interforo with 
power of county board of supervis¬ 
ors to appropriate and spend money 
for protection of indigent sick of 
county.—Coleman v. Bee, 121 P.2d 
433, 68 Ariz. 50G. 

Bnhaustion of poor fund 

Fact that the poor fund against 
which relief warrants or checks 
would be drawn was exhausted did 
not warrant county welfare board 
in declining to issue warrants or 
checks to an applicant for relief, 
unless the issuance would entail tax 
levies prohibited by the constitution. 
—State ex rel. Wilson v. Weir, 79 P. 
2d 305, 106 Mont. 526. 

In, emergencies, poor directors may 
draw money in excess of their esti¬ 
mated budget requirements, even 
though this may be contrary to 
law.—Myers v. Nelley, 31 Pa.Dist. & 
Co. 44, 44 Dauph.Co. 209. 
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State board or committee 

(1> The legiHlatur(% in making ap¬ 
propriation available for a.s.si.^lanc<t 
as provided for under the Pubh<i A.s- 
sistance Act, intended that appropri¬ 
ation should bo available to .static so¬ 
cial security committee in part, for 
general assi,stance purposes, l)Ut the 
legislature did not vest such com¬ 
mittee with power other than to 
make allocations from approprljitions 
necessary for purposes spcciiled.— 
King County v. Martin, 08 TM 6S6, 
2 Wash.2d 504. 

(2) Whore county submit.^ to state 
board of public welfare .statement 
of condition of poor fund levies, bud¬ 
get, and expenditure showing that 
county pay apT>licants for 

relief, the state board of public wel¬ 
fare ha.s duty to .satisfy it.solf with 
rGa.sonable diligence a.4 to the num¬ 
ber of applicants entitled to relief 
and tho amount to which they are 
entitled and, whore all condition.^ 
named in tho statute have been met 
by the county, to make grant in aid 
from available funds.—State ex rel. 
Silver Bow County v, Brandjord, 82“ 
P.2d 589, 107 Mont. 231. 

Kospltalization facilities 

The statutes requiring county wel¬ 
fare commission, in determining 
amount of any award of public as¬ 
sistance administered by or under 
the supervision of tho state welfare 
commission, to take into account the 
income, resources, and maintenance 
available to the individual did not 
include hospitalization facilities 
which county, in the discretion of Its 
board of county commissioners,, 
might make available to an applicant 
for public assistance.—Multnomah 
County V. Luihn, 178 P.2d 169, 1S.0> 
Or. 628. 
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oversight of paupers, by necessary implication they 
have the power to bind their town, county, or dis¬ 
trict by any contracts made within the scope of 
their authority,^^ and liability thereunder cannot be 
defeated by failure or refusal to vote the necessary 
taxes to meet the obligation.^s Officers of the poor 
are not restricted to the confine's or instrumentali¬ 
ties of the poorhouse in making provision for the 
poor,2G unless the statute expressly or impliedly so 
provides.27 The conduct of a person purporting to 
act for the township board in granting poor relief 
may be ratified by the township, in which case his 
authority to act relates back and is equivalent to 
prior authority.28 

Extending relief without previous order. Over¬ 
seers of the poor have no authority to appropriate 
the moneys of the town or bind it for the support of 
a pauper without an order from a justice of the 
peace or superintendent of the poor, where such 
order is required by statute,at least where the ex¬ 
penditure is greater than a sum fixed by statute.^^ 

Determination of right to relief. It is the duty of 
ofiicers of the poor, where a person is found in 
distress, to institute an inquiry for the purpose of 
ascei*taining whether relief is necessary and prop¬ 


er,and such officers have authority to determine 
the matter of right to relief.^2 Xo the extent of 
their authority it is a discretionary power to be 
exercised according to their judgment;33 and the 
nature and: extent of the relief to be furnished are 
likewise a matter for the discretion of the respon¬ 
sible officer and, where such officers act in good 
faith and with reasonable judgment, their deter¬ 
mination is conclusive.25 Where the duty to deter¬ 
mine who are entitled to relief as paupers is vested 
in the county board^® or township trustees,3*^ such 
duty cannot be delegated by the board or trustees 
to other persons or organizations; and an allowance 
by the board to persons not adjudicated to be pau¬ 
pers in accordance with the requirements of the law 
is illegal.^S Particular officers have been held to 
have authority to investigate only, and not to decide 
who should receive relief.^^ 

Relief of paupers resident in another town. 
Where there is nothing in the statute which ex¬ 
pressly or by implication restricts the power of the 
overseers to furnishing relief within the limits of 
their town, it is within the scope of their powers 
to pay expenses incurred for the support of one of 
their paupers by another town.^0 The power to pay 


24, Ill.—People v. Keiter, 36 N.E.2d 
364, 377 Ill. 27. 

48 C.J. p 440 note 66. 

Current cases of need 

The rule that township overseer 
may pledge credit of town for re¬ 
lief of poor applies only to current 
•cases of need where there is no 
money on hand and no tax in proc- 
,ess of collection.—Gregg v. Town of 
Bourhonnais, 64 N.E.2d 106, 327 Ill. 
jVpp. 253. 

;25. Neb.—Waltham v. Mullally, 43 
N.W. 252, 27 Neb. 483. 

:26. Ala.—Henry v. Cohen, 66 Ala. 
3S2. 

I^^y.—Herkimer County v. Sanger- 
held, 61 N.y.S. 114, 29 Mlsc. 213. 

r27. Ind.—Knox County v. Jones, 7 
Ind. 3. 

48 C.J. P 440 note 69. 

;'28. Minn.—City of Minneapolis v. 
Beltrami County, 288 N.W. 706, 
206 Minn. 371. 

«29, Pa.— Washington County v. 
Wallace, 8 Watts & S. 94. 

48 C.J. p 440 note 70. 

'30. Isr.T. —Gere v. Cayuga County, 
7 How.Pr. 255. 

48 C.J. p '440 note 71. 

:31p Me.—Hutchinson v. Carthage, 73 
A. 825, 106 'Me. 134, 

. Application of statute 

Whether poor person comes with- 
:in purview, of .statute so as to be en¬ 


titled to relief is question to he de 
termined by county board after ex 
amining facts of each particular 
case. 

Neb.—State ex rel. Boxberger v. 

Burns, 270 N.W. 656, 132 Neb. 31. 
S.D.—Sioux Falls Paint & Glass Go. 
V. Knudtson, 281 N.W. 201, 66 S.D. 
261. 

32 , vt.—^Nadeau v. Marchessault, 
24 A.2d 352, 112 Vt. 309—Holloway 
V. Barton, 53 Vt. 300. 

I 33. Me.—Inhabitants of Fort Fair- 
field V. Inhabitants of Millinocket, 
12 A.2d 173, 136 Me. 426. 

N.T.—In re Kinney. 272 N.Y.S. 520, 
151 Misc. 769. 

48 C.J. p 441 note 73. ’ 

Priority 

Where balance appropriated for 
care of indigent poor entitled to 
county aid is insufficient to care for 
all, county commissioners have duty 
of deciding who shall be cared for 
first, and their decision is matter of 
policy with which court will not or¬ 
dinarily interfere.—Board of Com’rs 
of Tulsa County v. Colored Hospital 
Ass^n, 73 P.2d 833, 181 Okl. 357. 

34. Me.—Inhabitants of Fort Fair- 
field V. Inhabitants of Millinocket, 
12 A.2d 173, 136 Me. 426. 

TTuder social welfare law 

Assistance and care given pursu¬ 
ant to Social Welfare Law must be 
administered by commissioner of 
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-lublic welfare who determines in his 
discretion the amount to be given 
and duration of aid and, if institu¬ 
tional care is necessary, the commit¬ 
ment must be made by the commis¬ 
sioner.—In re Charles* Estate, 40 N. 
Y.S.2d 905, 181 Misc. 194. 

35. N.J.—^Lawson v. Tighe, 20 A.2d 
356, 19 N.J.Misc. 375. 

48 C.J. p 441 note 74. 

Support of infant 

Since purpose of public welfare re¬ 
lief is to provide adequately for 
those unable to maintain themselves, 
whether an infant, whose estate ag¬ 
gregated more than one thousand 
dollars and who received twenty dol¬ 
lars per month from veterans* ad¬ 
ministration, should be maintained 
as a public charge was a question for 
determination by welfare officials 
and not by the court.—^Matter of Ri¬ 
vera, 26 N.Y.S.2d 367, 175 Misc. 1039. 

36. Miss.—Miller v. Tucker, 105 So. 
774, 142 Miss. 146. 

37. Iowa.—Sloan v. Webster Coun¬ 
ty, 17 N.W. 168, 61 Iowa 738. 

38. Miss.—Miller v. Tucker, 105 So. 
774, 142 Miss. 146. 

39. N.Y.—People ex rel. Vicary v. 
Thurston, 274 N.Y.S. 634, 242 App. 
Div. 808. 

40. Mass.—Aldrich v. Blackstone, 
128 Mass. 148. 

48 C.J. P 441 note 78. 
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the expenses embraces that of settling an action 
commenced to recover them,'^^ If, however, the 
method of ascertaining and collecting such expenses 
is expressly provided by statute, a contract to pay 
them is beyond the scope of the overseers’ authority, 
and void /^2 jf ^ pauper has not a settlement in a 
town, the overseers cannot make the town charge¬ 
able therefor by their agreement with another town 
to pay for his support.^3 

(2) For Medical Services 

A county board of commissioners or supervisors has 
power to employ physicians for the poor throughout the 
county, and overseers or other officers of the poor have 
authority in a proper case to employ physicians to at¬ 
tend poor persons falling ill within their towns or dis¬ 
tricts. 

Although a county hoard of commissioners or 
supervisors has power to employ physicians for the 
poor throughout the county,overseers or other 
officers of the poor have authority in a proper ease 
to employ physicians to attend poor persons falling 
ill within their towns or districts,subject to rules 
and regulations of the board of county commis¬ 
sioners;*^^ and the jurisdiction of the officer of the 
township where such poor person resides is not 
taken away by the fact that the latter’s illness re¬ 
quires removal to another township for treatment.*^’^ 
The authority of officers of the poor is unquestion¬ 
able where the county board has failed to provide 
proper medical attention for the poor of a town¬ 
ship,or where the physicians so employed refuse 
or fail to render proper medical attention to such 
poor and the same is true where medical attend¬ 
ance is furnished to strangers entitled to temporary 
relief, but whom the physicians employed by the 
board of county commissioners are not bound to at- 
tend.co On the same principle, if the county physi¬ 
cian lacks the skill and experience necessary to 
render reasonably efficient services in any case, the 


70 C.J.S. 

poor officers are authorized to employ special medi¬ 
cal assistance.®^ 

Where, however, the county hoard has made ade¬ 
quate provision for medical attendance to pan])LTs 
within the county, a township trustee or overseer of 
the poor has no authority to employ medical or 
surgical services for paupers within his township.®^ 
So, where a statute expressly prohibits payment by 
a county board for medical services to poor persons 
unless it is done under contract with such board, a 
physician cannot recover for such services wliether 
rendered voluntarily or at the request of the town¬ 
ship board.®3 As discussed supra subdivision a of 
this section, the question as to the necessities of the 
person relieved is a matter for the cletcrtnination of 
the trustee, and, in the absence of fraud or collusion, 
his determination is conclusive; and, accordingly, 
whether or not the township is otherwise provided 
for, as to medical services, is a question of fact to 
be determined by the trustees,®^ 

Relief to persons in cities. The mere fact that the 
person to whom relief is furnished is found ill with¬ 
in a third class city lying within the township has 
been held not to take away the jurisdiction of the 
township, having jurisdiction throughout the town¬ 
ship, to furnish such relief.®® It has been held, 
however, that, whore a city overseer of the poor is 
provided for by statute as well as township trustees, 
the city overseer has exclusive control of the city 
poor, and there can be no recovery for medical at¬ 
tendance furnished a city pauper on the order of the 
township trustees.®® 

Unimuil or extraordinary services. Poor officers 
cannot bind a town or county for unusual or ex¬ 
traordinary medical services rendered the poor of 
such towit or county at the request of such overseers 
or subsequently ratified by thein.®^ This rule is ap¬ 
plicable to the conduct of post mortem examina- 
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41. Mo.—Harpswell v. Phipsbur^, 29 
Me. 313. 

42. N.Y.—^Norwicb. v. Pharsalla, 15 
N.Y. 341. 

43. N.H.—Poterborough v. Lancas¬ 
ter. 14 N.H. 383. 

Pa.—Hirectors v. Overseers, 4 Lane, 
L.IIOV. 36. 

44. Wis.—Eider V. Ashland County, 
58 K.W. 236, 87 Wis. 160. 

48 C.X p 441 note 83. 

Liability of public authorities for 
medical services to paupers see in¬ 
fra § 74. 

4B, Kan.—Lelnlmch v. Pottawatomie 
County, 226 P, 993, 116 Kan. 347. 

48 C.J. P 441 not© 84. 


46. III.—^Dieffenbacher v. Mason, 117 
Ill.App. 103. 

Ind.—^Warren County v. Saunders, 16 
Ind. 405. 

47. Ill.-—Eock Island County v. Arp, 
118 Ill.App. 521. 

48. Kan.—Clay County v. Renner, 
27 Kan. 226. 

48 O.J. p 441 note 87, 

48. Ind.—^Washburn v. Shelby Coun¬ 
ty, 3 K.E). 757. 104 Ind. 321. 64 Am. 
R. $82. 

48 C.J. p 441 note 88. 

60. Ind.—Jeiferson County v. Rog¬ 
ers, 17 Ind. 341, 

51. Ind.—Sperry County v. Lomax, 
32 N.E. 800, 5 Ind.App. 567—War¬ 
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ren County v, Osburn, 81 K.K. 541, 
4 Ind.App. 690. 

$2. Keb.—Hod Willow County v, 
Davis, 69 N.W. 138, 49 Hob. 706. 

48 C.X p 442 note 91. 

63. Ind.—^MuUen v. Decatur County, 
9 Ind. 502. 

64. Ind,—Morgan County v. Seaton, 
90 Ind. 168—Perry County v, Lom¬ 
ax, 32 N.D. 800, 6 Ind.App. 567. 

66- Kan.—^Leinbach v. IH)ttawatomle 
County, 226 P. 993, 116 Kan. 347. 

56. Iowa.—^Hoyt v. Black Hawk 
County, 13 N.W. 72, 69' Iowa 184. 

57. Wis,—Putney Bros. Co. v. Mil¬ 
waukee County, 84 JNT.W. 822, 108. 
Wis. 564. 

48 C.jr. p 442 note 97. 
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tions,^^ and to the treatment of a pauper to cure 
him of habitual drunkenness as a disease.^9 

c. Power to Audit Accounts 

Compliance with statutory provisions as to the audit 
of accounts of overseers of the poor is essential; but an 
audit will not be rendered invalid by mere irregularities 
in the proceedings. 

Compliance with statutory povisions as to the 
audit of accounts of overseers of the poor is es¬ 
sential but an audit will not be rendered invalid 
by'mere irregularities in the proceedings.®^ A stat¬ 
ute requiring superintendents of the poor to audit 
and allow all accounts of overseers of the poor, 
justices of the peace, and all other persons, for 
services relating to the support, relief, or trans¬ 
portation of county paupers, does not require the 
audit and allowance of accounts in favor of individ¬ 
uals dealing with the overseers in the several towns; 
such accounts may be very numerous and occasion¬ 
ally trifling and should be first adjusted by the over¬ 
seers, and charged by them in general account. 
Likewise, their auditing power does not extend to 
their own contracts-®® A claim of an attorney for 
services rendered by him in bastardy proceedings 
is not one relating to the ^‘support, relief or trans¬ 
portation” of paupers within the meaning of the 
statute.®^ It is not necessary that an account for 
the support of a pauper in a county having a county 
poorhouse should be audited by the town auditors.®® 

d. Powers of Part of Officers 

A majority of the superintendents of the poor of a 
county may be competent to transact business and execute 
any powers of the board, but ordinarily a minority of 
the board of officers cannot bind the county or town by 
their acts or contracts unless the minority has been 
empowered to act by the rest of the board or there has 
been a ratification by the majority of the board. 


§ 11 

Where the statute declares that a majority of the 
superintendents of the poor of a county shall be 
competent to transact business and execute any pow¬ 
ers of the board, a majority may act irrespective of, 
and without consultation with, the minority,®® and 
without any authorization of the boaird at a formal 
meeting.®'^ The general rule is that a minority of 
the board of overseers or superintendents of the 
poor cannot bind the county or town by their acts 
or contracts, even concerning matters within the 
scope of the board^s authority, but at least a ma¬ 
jority of the board must act in order to validate 
such proceedings.®® It has also been held that, 
since overseers of the poor are not a corporate body, 
the act of one overseer does not bind another in 
his official character.®^ 

Overseers of the poor, however, need not act at 
all times as a body,70 and a single member of the 
board of overseers or superintendents of the poor 
may bind the county or town where he has been 
empowered to act by the rest of the board,or, 
as held in some decisions, where the necessity for 
relief is urgent,*^2 which case the assent of the 
other officers may be presumed.'^® It has also been 
held that the signature of one overseer of the poor 
to a complaint is sufficient,74 and that a warrant may 
issue on an information made by a single director.75 
Where the statute provides that every board of 
township trustees ''and the members thereof” shall 
be overseers of the poor, a single trustee may act 
so as to bind the town.75 

Ratification, The actio-n of one, or less than the 
majority, of the overeers of the poor may there¬ 
after be ratified by a majority of the board, so as to 
validate tbe action. 7 7 


58. Ind.—Gaston v. Marion County, 
3 Ind. 497, 

59- Wis.—Putney Bros. Co. v. Mil¬ 
waukee County, 84 N.W. 822, 108 
Wis. 554. 

eo. N.Y.—Osterhoudt v. Rigney, 98 
N.T. 222. 

48 G.J. p 442 note 2. 

Conclusive effect of audit 

Statute providing that directors 
of the poor shall at all times submit 
to inspection and free examination 
of such visitors as shall be appoint¬ 
ed by court of quarter sessions of 
the county all books and accounts 
did not detract from conclusive ef¬ 
fect of unappealed from audit of 
county controller of books of direc¬ 
tors of county home.—Riehl v. Mill¬ 
er, 178 A. 495, 319 Pa. 201. 

61. N.T.—Osterhoudt v, Rigney, 98 
N.T. 222. 


62. N.T.—^Bx parte Green, 4 Hill 658 
—Adams v. Columbia County, 8 
Johns. 323. 

63. N.Y.—^Neary v. Robinson, 98 N. 
T. 81. 

64. N.Y.—Neary v. Robinson, supra. 

65. N.T.—People v. Washington 
County, 1 Wend. 76. 

66. N.Y.—Johnson v. Dodd, 66 N.Y. 
76. 

67. Mich.—Osborne v. Macomb 
County, 26 Mich, 66. 

68. Minn.—Bentley v. Chisago 
County, 25 Minn. 259. 

48 C.J. p 443 note 14. 

69. N.J.—Gould V. Bailley, 2‘ N.J. 
Law 6. 

70. Me.—^Inhabitants of Port Pair- 
field V. Inhabitants of Millinocket, 
12 A.'2d 173, 136 Me. 426. 

71. Me.—Inhabitants of Port Fair¬ 
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field V. Inhabitants of Millinocket, 
supra. 

48 C.J. p 443 note 16. 

72. Colo.—Saguache County v. 
Tough, 101 P. 411, 45 Colo. 395. 

Conn.—^Welton v, Wolcott, 46 Conn, 
329. 

48 C.J. p 443 note 17. 

73. N.H.—Lee v. Deerfield, 3 N.H. 
290. 

74. Vt.—^Castleton v. Clarendon, 
Brayt. 186. 

75. Pa.—Sterling v. Commonwealth, 
2 Grant 162. 

76. Ind.—^Knox County v. Jones, 7 
Ind. 3. 

77. Me.—^Inhabitants of Port Pair- 
field V. Inhabitants, of Millinocket, 
12 A.2d 173, 136 Me. 426. 

48 C.J. p 443 note 22. 
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§ 12. —— Civil Liability in General 

An overseer or superintendent of the poor, acting 
within the line of his duty and by legal authority and 
contracting for the use of the public, is not personally 
responsible on the contract, unless his personal liability 
is superadded in clear and explicit terms; but an officer 
who makes a contract without sufficient authority le¬ 
gally to bind the poor law district may be personally re¬ 
sponsible thereon. 

An overseer or superintendent of the poor, acting 
within the line of his duty and by legal authority 
and contracting for the use of the public, is not 
personally responsible on the contract,'^8 unless his 
personal liability is superadded in clear and ex~ 
plicit tennsJ^^ Where the attending circumstances 
show the contract to be on the public account, it is 
not necessary, in order to screen himself from per¬ 
sonal liability, that the officer should expressly say 
that he contracts in his official capacity.s® If, how¬ 
ever, the officer makes a contract without sufficient 
authority legally to bind* the poor law district, he is 
personally responsible thereon,^^ notwithstanding 
the contract is made in the name of the district;®- 
and this is true even where the officer in making the 
contract acts on the subject matter within the scope 
of his authority, if, because of his failure to take a 
prerequisite step to ctothc himself therewith, he has 
no power to bind the public.®^ 

§ 13 . - Liabilities for Negligence or Mis¬ 

conduct 

A poor officer who is negligent in the performance of 
a duty imposed on him by law, or is guilty of misconduct 
In office, may be personally liable in damages therefor; 


but officers acting within the limits of their authority in 
performing discretionary duties ordinarily are not liable 
for alleged negligence in the execution of such duties. 

A poor officer who is negligent in the perform¬ 
ance of a duty imposed on him by kiw,®‘‘^ or is- 
guilty of misconduct in office,®^ may l)c personally 
liable in damages therefor. Accordingly, where an; 
overseer of the poor who-lly neglects his duty in pro¬ 
viding for a pauper, he may be liable to the paiii)er 
for the injuries sustained,®^ but a third person has 
no right of action against him for such neglect.®'^ 
So, also, superintendents of the poor who unlawfully 
and forcibly removed an alleged pauper from his 
freehold may be personally liable for all actual dam¬ 
ages resulting* from their act, and, if tlunr conduct 
was willful, arbitrary, and malicious, they may also 
be liable for punitive damages.®® 

Members of a board of welfare acting in perform¬ 
ance of duties imposed on them by statute are, how¬ 
ever, not liable to a pauper for damages to him 
resulting fom such acts.®^ Since the granting of 
relief involves a discretionary duty of a quasi-ju¬ 
dicial nature, an officer of the poor acting within the 
limits of his authority is not liable for alleged negli¬ 
gence in the execution of such duty at the suit of a 
pauper who has been denied relief,®!^ and it has becMi 
held that, where there is no statute creating liability 
against a county or district for failure to furnish 
relief to paupers, a member of the county board who 
is ail overseer of the poor is not personally liable to 
a pauper for failure to furnish such relief.^^ An 
overseer of the poor will not be surcharged in his 


78, N.J.—Olnoy v. Wickes, 18 Johns. 
122 . 

48 C.J. 'P 443 noto 23. 

79, Vt.— IVGS V. IlulCt, 13 Vt. 314. 

48 C.J. p 443 note 34. 

80, N.T.—Holmes v. Brown, 13 
Bari). 600—Olney v. Wickes, 18 
Johns. 123. 

81, N.J.—State V. Hudson County, 
33 JSr.JXaw 343. 

48 C.J. p 443 note 2C. 

82, N.J.—State V. Hudson County, 
supra. 

83, Vt.—Ives V. Hulet, 12 Vt. 314. 

84, N.Y,—Flower v. Allen, 5 Cow. 
664, 

Liability of: 

County or poor district for negli¬ 
gence or misconduct of oflicers 
see supra § 6. 

Superintendent or keeper of poor- 
house see infra § 17. 

Negrligrence not shown 
Where town chairman In county, 
which had adopted county system of 
poor relief, had discharged his ofdcial 
duty, if any, in respect of furnish¬ 
ing relief by flling application for 
treatment of indigent at state gen¬ 


eral hospital when indigent's need 
Cor a major operation on his jaw 
came to chairman's attention, chair¬ 
man could not be held liable to in¬ 
digent for negligence in failing to 
perform duty in respect of furnish¬ 
ing medical treatment.—Beissmann 
V. Jelinski, 300 N.W. 164, 238 Wis, 
462. 

85- Me,—Ames v. Smith, 51 Me, 602. 
48 C.J, p 443 note 31. 

Jiiability to town, 

An overseer of 'poor of town was 
liable to town for his illegal expendi¬ 
tures in purchasing, as overseer, 
supplies from his own company and 
in getting commission from other 
suppliers for supplies purchased.— 
Town of City of Peoria v. Bausch- 
kolb, 78 N.E.2d 123, 333 Ill.App, 411. 
Acquisition of land 

In suit to surcharge directors of 
county home with unlawful expendi¬ 
ture of money in acquiring certain 
tracts of land for home, where there 
was abundant documentary evidence 
In hands of third persons concerning 
purchase of tracts by person selling 
them to home and transaction was 
recorded in books of home, mere 
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failure to record name of homo's 
immediate vendor who had not pre¬ 
viously illcd deeds from hi.s ven<ior.s 
was not .such concea,lnumt as to 
render county cotitroller's unappeal- 
cd from axidit of books of such lioino 
subject to attack, pavtitailarly wdiere 
there was no evidoxKUj that dir<a> 
tors participated )u largii prollts 
made by home's immediate vendor.-— 
Kichl V. Miller, 178 A. 405, 3X9 I'u. 
201 . 

80. K.Y.—^Flower v. Alien, 5 Cow. 
654, 

87, KY.—^Palmer v, Vandenbergh, 3 
Wend. 193. 

48 C.J. p 443 note 33. 

88, Minn.—Thiedo v. Town of Scan- 

dia Valley, 14 3Sr,W.2d 400, 217 

Minn. 218. 

89, Minn.—Bobinett© v. Price, 8 N. 
W.2d 800, 214 Minn, 521. 

90, Vt.—Nadeau v. Marchessault, 24 
A.2d 352, 112 Vt. 309. 

91, Iowa.—^Wood V. Boone County, 
133 N.W. 377, 163 Iowa 92, 89 L.R. 
A.,N.S., 168, Ann.Cas.l913D 1070. 

48 C.J. p 443 note 34. 
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settlement of accounts for his failure to advertise 
for bids for supplies as required by law where the 
statute prescribes a penalty for its violation.®^ 

§ 14. - Liabilities of Officers and Sureties 

on Official Bonds 

The liability of sureties on the official bond of a poor 
officer generally depends on the terms of the bond, as 
well as on the intention of the statute under which it is 
drawn. 

The liability of sureties on the official bond of a 
poor officer generally depends on the terms of the 
bond, 93 as well as on the intention of the statute 
under which it is drawn.94 Where allowances to 
persons not adjudicated to be paupers are illegal, 
the officers making such allowances are liable on 
their official bonds.95 Where the directors of a 
poor distict are authorized to appoint tax collectors, 
but instead of doing so make use of the collectors 
severally elected in the boroughs and townships 
comprising the district, the sureties on the general 
official bond of a collector so employed are not liable 
for moneys collected but not accounted for by him. 96 

Period of liability. The engagement of the sure¬ 
ties is for the future, and, in the absence of special 
stipulation to that effect, they are not liable for 
moneys actually received by their principal prior to 
the term for which they are bound.97 

Actions on bonds. An action on the bond in be¬ 
half of the county must be brought in the name of 
the county officer who is the payee of the bond.98 
A poor district may intervene as a party plaintiff in 
an action brought by other governmental agencies to 
recover on the bond of a tax collector.93 A statute 
providing that an action against an overseer for 


the nonpayment of money collected on execution 
must be brought within three years does not apply to 
an action on the official bond of an overseer of the 
poor to recover money alleged to have come into his 
hands as such overseer.^ An action against a col¬ 
lector of poor taxes on his bond by the overseers of 
the poor cannot be maintained without averment in 
the complaint that plaintiffs are overseers at the 
time of the institution of the suit.3 

The official verified reports, filed by the overseer 
of the poor from time to time as required by stat¬ 
ute, are competent against his sureties in an action 
against them on his official bond, as proof of the 
condition of his accounts both as to receipts and 
disbursements.^ However, evidence that certain 
members of the town board knew before the bond 
in question was executed that the overseer of the 
poor of the town was short in his accounts is not 
competent for the purpose of relieving sureties on 
the latter’s bond from liability.^ 

§15. - Criminal Responsibility and Pen¬ 

alties 

Overseers, supervisors, and superintendents of the 
poor, as public officers, are liable to criminal prosecution 
for neglect of duty or abuse of powers. 

Overseers, supervisors, and superintendents of the 
poor are usually considered to be public officers, as 
discussed supra § 6, and as such are liable to crim¬ 
inal prosecution for neglect of duty or abuse of 
powers, either at common law^ or by statute,® even 
after their terms have expired.*^ If, however, the 
duty imposed on such officers is a discretionary one, 
sin omission of such duty is not indictable.® 


92. Pa.—Huffgles v. Moore, 97 Pa. 
Super. 47. 

93. Ill.—Town of 'City of Peoria v. 

Rauschkolb, 78 N.E.2d 123, 333 

Ill.App. 411. 

48 C.J. p 443 note 36. 

Expenditures; commission 

The surety on offilcial bond of over¬ 
seer of poor of town was liable on 
bond for overseer's illegal expendi¬ 
tures in purchasing, in his official 
capacity, supplies from his own com¬ 
pany and goods from person from 
whom overseer received a commis¬ 
sion.—^Town of City of Peoria v. 
Rauschkolb, supra. 

94. Mont.—Meagher County v. Gard¬ 
ner, 44 P. 407, 18 Mont. 110. 

48 C.J. P 444 note 37. 

95- Miss,—Miller v. Tucker, 105 So. 
774, 142 Miss. 146. 

96. Pa.—Commonwealth v. Rein¬ 
hart, 15 Pa.Co. 487. 


97. N.T.—Kellem v. Clark, 97 N.T. 
390. 

98. Ala.—Butler County Comrs. Ot. 
V. McCann, 23 Ala. 599. 

99. Pa.—Commonwealth v. Maxwell, 
34 Pa. Super. 631. 

1. N.T.—Floyd v. Dutcher, 27 N.Y. 
S. 880, 7 Misc. 629. 

2. Va.—Horton v. Raymond, 6 

Munf. 399, 20 Va. 399. 

3. N.T,—Goshen v. Smith, 70 N.Y.S. 
623, 61 App.Div. 461, affirmed 65 
N.E. 1123, 173 N.Y. 597. 

4. N.Y.—Goshen v. Smith, supra. 

5. Pa.—Commonwealth v. Coyle, 28 
A. 576, 634, 160 Pa. 36, 40 Am.S.R, 
708, 24 L.R.A. 552. 

48 C.J. p 444 note 49. 

Criminal responsibility of superin¬ 
tendent or keeper of poorhouse see 
infra § 17. 

6. Conn,—State v. Clerkin, 19 A. 
517, 58 Conn. 98. 

48 C.J. P 444 note 50. 
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Statute held not applicable 

Superintendent of county farm and 
hospital was not a “county officer" 
but he was a mere “employee" of 
the board of supervisors and could 
not properly be charged with vio¬ 
lating statute making it an offense 
for officer to violate law prohibiting 
officer from making or being inter¬ 
ested in contracts; where indictment 
charged such offense, the court was 
without jurisdiction to try the crim¬ 
inal charges, and writ of prohibition 
was granted, since the statute was 
not applicable to the superintendent, 
—Cleland v. 'Superior Court of Men¬ 
docino County, 126 P.2d 622, 52 Cal. 
App.2d 530. 

7. Pa.—Commonwealth v. Coyle; 28 
A. 576, 634, 160 Pa. 36, 40 Am.S.R. 
708, 24 L.R.A. 552. 

8. N.C.—State v. Williams, 34 N.C. 
172. 

48 C.J. p 444 note 52. 



§§ 15-17 


PAUPERS 


70 C.J.S. 


Indictment, The indictment must allege that the 
overseers willfully negdected their duty as such, or 
must contain other terms equivalent thereto,® and 
should name the paupers neglected or injured, or 
state a reason foir not doing so.^® 

Evidence, Where the indictment charges merely 
neglect and omission of duty, evidence of acts of 
positive misfeasance is inadmissible.lt 

Penalties, The nature and extent of liability un¬ 
der a statute imposing a penalty on overseers of the 
poor for violation of a duty imposed by law depend 
on the terms of the statute.i^ 

§ 16, - Actions by or against Officers 

An overseer, supervisor, or superintendent of the poor 
may have the capacity of suing and being sued as far as 
his trust is concerned, and such right to sue and liability 
to suit, being incident to his office, passes to his succes¬ 
sor. 

It has been held that since an overseer, super¬ 
visor, or superintendent of the poor, in discharging 
his duty as such, is sub modo a corporation, he has 
the capacity of suing and being sued as far as his 
trust is concerned,13 and such right to sue and lia¬ 
bility to suit, being incident to his office, passes 
to his successor.^^ A superintendent of the poor 
may sue either in his corporate name alone,or in 
his individual name with the addition of his name 
of office.^® However, in some jurisdictions it has 
been held that overseers of the poor arc not a cor¬ 
porate body and cannot sue in their own names for 
moneys of the township expended for a pauper, 
and that they cannot be sued by a third person for 


services and supplies furnished to a pauper but 
that such actions must be brought by or against 
the township in its corporate name. 

An overseer of the poor may sue his predecessor 
in office for moneys officially received by him and 
unaccounted for.i® Where an overseer acts merely 
as agent of the town in receiving money, the right 
of the town to retain the money cannot be tried 
in an action against the ovorseer.^o 

Discontinuance of action. Where su-it 5s com¬ 
menced by two overseers of the poor, it cannot be 
discontinued by one of them alone without the con¬ 
sent of the other, *21 nor can a suit begun by over¬ 
seers of the poor be discontinued by them after the 
expiration of their term of office and after others 
have been elected in their places .22 

Submission to arbitration. An overseer of the 
poor has power to submit a claim to arbitration.^^ 

§ 17, Poorhouses and Poor Farms 

Power to establish poorhouses and poor farms Is 
sometimes granted by constitutional provision, or statutes 
creating poor districts may provide fop the purchase of 
lands and the erection of buildings for housing paupers, 
designating the officers who shall have the control and 
management thereof. 

Power to establish poorhouses and poor farms is 
sometimes gi-anted by constitutional provision,and 
in many jurisdictions the statutes creating poor dis¬ 
tricts provide for the purchase of lands, and the 
erection of buildings for housing paupers, sometimes 
designating the officers who shall hare the control 
and management thercof.^s The powers conferred 


9 . -State V. Hoit, 23 N.H. 355. 
48 C.J. P 444 note 53. 

10. N.C.—State v. Hawkins, 77 JST.C. 
404. 

11. N.C.—State v. Hawkins, supra. 

12. ,Pa,—Sugarloaf Tp. v. SchuylkiU 
County Pirecior of Poor, 44 Pa. 
481, 

48 C.X p 444 note 57. 

12. Mass.—^Powers v. Ware, 2 Piek. 
461, 

48 C.J. p 444 note 60. 

Complaittt allegjing’ that super¬ 
visors of town, without plaintif£*s 
consent and while plaintiff was not 
a recipient of public relief, entered 
on plaintiff's freehold and forcibly 
removed plaintiff therefrom to an¬ 
other town, where plaintiff had her 
legal settlement for poor relief pur¬ 
poses, disclosed a trespass on plain¬ 
tiff's property and an assault on her 
person, and stated cause of action 
against supervisors individually, ir¬ 
respective of any allegations of wil¬ 
fulness, wantonness, or malice.— 
Thiede v. Town of Scandia Valley, 
34 N.W.2d 400, 217 Minn. 218. 


14. N.Y.—Grant v. Fancher, 5 Cow. 
809. 

48 C.J. p 446 note 61. 

15. N.T.—-Van Keuren v. Johnston, 
3 Hen, 183. 

16. N.Y.—Alger v. Miller, 5$ Barb. 
227. 

48 C.J. p 445 note 63. 

17. N.J.—Taylor v. Green, 12 N.J. 
Haw X24. 

48 C.J. P 445 note 64. 

18. N.J.—Gould V. Ballley, 2 N.J. 
Haw 1. 

19. Va.—Chapline v. Overseers of 
Poor, 7 Heigh 231, 34 Va. 231, 30 
Am.D, 504. 

20. N.H.—Brown V. Marden, 61 N. 
H, 15. 

21. N.T.—Sperry v. Tynen, 22 Barb. 
137. 

22. N.T.-—Wright v. Smith, 13 Barb. 
414. 

23. Va.—Chapline v. Overseers of 
Poor, 7 Heigh 231, 34 Va. 231, 30 
Am.D. 504. 

24. Miss.—^Board of Sup'ys of Atta- 

28 


la County v. IJlinois Cent R, Co., 
190 So. 241, 1S6 Miss. 294. 
Beasonable oonstruotion. 

The constitutional provision au¬ 
thorizing board of supervisors to 
provide homes or farms for the poor 
and aged and unfortunate will not 
be restricted to a narrow moaning, 
but will be construed reasonably to 
accomplish its purpose.—Board of 
'Sup'rs of Attala County v. Illinois 
•Cent. R. Co., supra, 

35, HI.—^People ex rel. Witte v. 
Franklin, 186 N.E. 137, 352 Ill. 
628. 

48 C.J. P 445 note 74. 

Support of paupers in poorhouses 
see infra § 77. 

Term of cihee and removal of poor- 
house oflicers and employees see 
supra § 9. 

Iiiberal construction 

Statutes relating to establishment 
and maintenance of county homes 
and farms for care and treatment of 
sick and indigent persons must be 
liberally construed, where no consti¬ 
tutional provision is violated,—Peo- 
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by such statutes include those arising by necessary 
implication from those expressly given.^6 The re¬ 
peal of local acts providing for the erection of a 
poorhouse will not operate retrospectively so as to 
give validity to proceedings brought under a general 
statute instead of under the local acts.^^ Author¬ 
ity given to public authorities of a county to pro¬ 
vide for the maintenance of the poor and to estab¬ 
lish poorhouses for that purpose does not prevent 
such authorities from providing for the poor by 
other modes, 28 and they may accordingly appro¬ 
priate funds to defray the expense of buildings 
erected by a charitable society for the maintenance 
and education of poor child)ren.29 

Sale of poorhouse property. The power to make a 
public or private sale of poorhouse property may be 
exercised only in the manner provided by statute.^® 

Control and management of inmates. While the 
superintendent or keeper of the poorhouse or poor 
farm has such powers for the correction of inmates 
as are reasonably necessary to keep order and regu¬ 
late their conduct generally,^!- he may render him¬ 
self criminally or civilily^s liable if he acts in an 


unnecessarily severe manner. So, a keeper of a 
county poor farm has been held civilly liable for 
neglect causing injury to an inmate.®^ The keeper 
of a county poorhouse may be criminally liable un¬ 
der a statute making it a misdemeanor for any 
persons to remove a pauper to another county with¬ 
out legal authority,25 although the removal is made 
by him on the order of the superintendent of the 
poor.2S 

§18. Taxation for Relief of Poor 

Under permissive statutes, funds for the relief and 
support of paupers may be raised by taxation, and such 
statutes usually designate the courts, officers, or boards 
who shall have power to levy the tax, and in some In¬ 
stances prescribe the method of levy, the amount which 
may be levied, and the officer to whom the taxes are to be 
paid. 

Under permissive statutes,, funds for the relief 
and support of paupers may be raised by taxation,37 
and such statutes usually designate the courts, of¬ 
ficers, or boards who shall have power to levy the 
tax, and in some instances prescribe the method of 
levy, the amount which may be levied,28 and the 


pie ex rel. Witte v. Franklin, 186 N. 
E. 137, 362 Ill. 628. 

Infirmary 

Cities and towns in performing 
their duty to support the poor and 
needy may erect and maintain an in¬ 
firmary.—Beakey v. Town of Bil¬ 
lerica, 85 N,E.2d 620, 324 Mass. 290. 

Biscretion in the conduct and con¬ 
trol of a county poor farm rests in 
the board of county commissioners, 
acting, if necessary, through agents. 
—Gagnon v. Jones, 62 P.2d 683, 103 
Mont. 366. 

Poorhouse held not a ^'county 
building” within statute regulating 
the erection of county buildings.— 
Melvin v. Summerville, 69 A. 483, 
210 Pa. 41. 

26. Conn.—^Hamden v. New Haven, 
101 A. 11, 91 Conn. 689, 3 A.L.R, 
1435. 

48 C.J. p 446 note 75. 

27. Pa.—Commonwealth v. Summer¬ 
ville, 26 Pa.Co. 530. 

28. Ky.-—Lexington Orphan Soc. v. 
Fayette County, 6 Bush 413. 

29. Ky.—^Lexington Orphan Soc. v. 
Fayette County, supra. 

30. Pa,—^Lamh v. Allegheny County 
Inst. Dist., 69 A.2d 117, 363 Pa. 
66 . 

Approval by court 

The act providing that county 
commissioners shall have power to 
sell any property of an Institution 
district was not retroactive and did 
not validate contracts for the sale 
of poorhouse property which had not 


been approved by court as required 
by statute in effect at the time of 
sale.—Lamb v. Allegheny County 
Inst. Dist,, supra. 

31. Ind.—State v. Neff, 68 Ind. 516. 
48 C.J. P 446 note 86. 

32. Conn.—State v. Hull, 34 Conn. 
132. 

48 C.J. p 446 note 87. 

33. Ill.—Sawyer v. Aldag, 45 Ill. 
App. 77. 

48 C.J. p 446 note 88. 

34. Wis.—^Meier v. Paulus, 35 N.W. 
301, 70 Wis. 165. 

48 C.J. p 446 note 89. 

35. Mich.—^People v. Barlow, 96 N. 
W. 482, 134 Mich. 394. 

36. Mich.—People v. Barlow, supra. 

37. Statute held valid 

(1) In general. 

N.C.—Martin v. Board of Com’rs of 
Wake County, 180 S.E. 777, 208 N. 
C. 354. 

Or.—^^State ex rel. State Public Wel¬ 
fare Commission v. Malheur Coun¬ 
ty Court, 203 P.2d 305, 185 Or, 392. 

(2) The tax which counties- are 
required to levy under statute to pay 
the share of county for expenditures 
for public assistance is a county tax 
and not a state tax, so that statute 
is not unconstitutional as violating 
requirement that taxation be uniform 
within the territorial limits of the 
authority levying the tax, although, 
because of the difference in the num¬ 
ber of people in various counties 
needing assistance, the taxation 
varies as to the various counties,— 
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State ex rel. Public Welfare Com¬ 
mission V. Malheur County Court, 
supra. 

(3) Provision of the hospital au¬ 
thorities law authorizing each mu¬ 
nicipality to levy taxes not exceed¬ 
ing five mills, exclusive of all other 
taxes, to provide medical care and 
hospitalization for indigent sick, sub¬ 
ject to debt provision as contained 
in the constitution, is not void in 
so far as city was concerned, on 
ground that neither general laws of 
the state nor charter of city author¬ 
ized city to levy any tax for hos¬ 
pitalization of indigent sick, since 
when constitutional amendment au¬ 
thorizing counties and municipal 
corporations to provide hospitaliza¬ 
tion facilities was adopted and the 
hospital authorities law was enacted, 
the law became a part of the charter 
of every municipal corporation that 
created a hospital authority under 
the law.—-DeJarnette v. Hospital Au¬ 
thority of Albany, 23 S.E.2d 716, 195 
Ga. 189. 

Repeal of prior provlsioxLS 

(1) Prior provisions held repealed 
by later enactment.—Commonwealth 
V. Matthews, 154 A. 359, 303 Pa. 163. 

(2) Repeal held not effected. 

Kan.—Millhaubt v. McKee, 40 P.2d 

363, 141 Kan. 181. 

Miss.—Board of Supers of Attala 

County V. Illinois Cent. R. Co., 190 

So. 241, 186 Miss. 294. 

38. Ill.—^People ex rel. Bergan,. v. 

New York Cent. R. Co., 64 N.E.2a 

895, 392 Ill. 625—^People ex rel. 
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officer to whom the taxes are to be paid.^^ Such » ute,^® and when imposed for purposes permitted by 
taxes can be levied only when authorized by stat- law,^^ and the statutory method of levy must be 


Dooley v. New York, G. & St. L. R. 
Co., 21 N.E.2d 7G0, 371 III. 522— 
People ex rcl. I'ehrens v. Alton R. 
Co., 185 N.E. 570, 352 Ill. 297. 

Ind.—^Wayne Tp. v. Brown, 186 N.R 
841, 205 Ind. 437. 

ICan.—State ex rcl. Mitchell v. Town¬ 
send, 171 P.2d 651, 161 Kan. 672. 
Mass.—Attorney General v. Board of 
Public Welfare of Northampton, 48 
N.E.2d 689, 313 Mass. 675. 

Mont.—State ex rel. Silver Bow 
County V. Brandjord, 82 P.2d 589, 
107 Mont. 231. 

Or.—State ex rel. Public Welfare 
Commi.ssion v. Malheur County 
■Court, 203 P.2d 305, 185 Or. 392. 

48 C.J. p 446 note 95. 

Xiiheral construction. 

Statute requiring: counties to levy 
a lax to pay share of county for ex¬ 
penditures for public assistance, and 
requiring: state public welfare com¬ 
mission to establish state-wide uni¬ 
form standards for all public assist¬ 
ance progTanis and to direct uniform 
observance throughout the state, 
should be liberally construed in the 
light of its purpose.—State ex rel. 
Public Welfare Commission v. Mal¬ 
heur County Court, supra. 

Necessity of approval of voters 
<1) -Statute authorizing county tax 
to provide medical treatment and 
hospital care for indigent sick and 
aillictcd poor, without approval of 
voters, was held valid, since tax is 
for ‘‘necessary expense” of county 
as to which approval of voters is 
not required under constitution.— 
Martin v. Board of Comers of Wake 
County, 180 S.R 777, 208 N.C. 354. 

<2) Declaration by general as¬ 
sembly and linding by city board of 
commissioners that both contract be¬ 
tween city and ho.spital for medical 
treatment and hospital care of in¬ 
digent sick and aflUcted poor and 
tax levied for such purpose are for 
“necessary expense,” so as to be 
valid without voters’ approval, are 
not conclusive on courts, but they 
are persuasive.—Martin v. City of 
Raleigh, 180 S.R 786, 208 N.C. 369. 
Conflict 

Statute providing for borrowing of 
money by county commissioners for | 
poor relief was held not in conflict 
with statute relating to tax levies 
passed at same session of legisla¬ 
ture,^—Wayne Tp. v. Brown, 186 N.E. 
841, 205 Ind. 437. 

39- Pa.—Commonwealth v. Coal 

Twp. Poor District, 11 Pa.Dist. & 
Co. 262. 

City tax ooUeotor 

Act requiring payment of poor 
district taxes to city tax collector 
was not rendered unconstitutional 


. because poor district was not coex¬ 
tensive with municipality.—Com¬ 
monwealth V. Matthews, 154 A. 359, 
303 Pa. 163. 

A report of county auditors show¬ 
ing that a county trea.surer was not 
charged with any balance outstand¬ 
ing in the hands of a borough col¬ 
lector is not conclusive in favor of 
the borough collector, in a proceed¬ 
ing against him, instituted by a poor 
district which had placed in the col¬ 
lector’s hands its duplicate for poor 
taxes.—Commonwealth v. Maxwell, 
34 Pa.Super. 631. 

40. Ill.—People ex rel. Goodman v. 
Wabash R. Co„ 70 N.E.2d 718, 395 
Ill. 520—People ex rel. MeWard 
V. Wabash R. Co., 70 N.B.2d 36. 
395 Ill. 243—People ex rel. Bergan 
V. New York Cent. R. Co., 64 N.E. 
2d 895, 392 Ill. 525—People ex rel. 
Little V. Peoria & E. Ry. Co., 48 

N. E.2d 518, 383 Ill. 79—People ex 
rel. Hempen v. Baltimore & O. R. 
Co., 42 N.E.2d 69, 379 Ill. 643— 
People ex rel. Dooley v. New York, 
C. & St. L. R. Go., 21 N.E.2d 760, 
371 Ill. 522—People ex rel. Batman 
V. Illinois Cent. R. Co., 17 N.E.2d 
25, 369 Ill. 432—People ex rel. 
Hines v. Baltimore & 0. S. W. P. 
Co., 8 N,E.2d 655, 366 Ill. 318—Peo¬ 
ple cx rel. Thies v. Baltimore <!fe 

O. S. W. R. Co., 190 N.E. 280, 356 
HI. 272. 

N.Y.—Foster v. Yates County, 298 
N.Y.S. 862, 163 Mlsc. 784. 

N.C.—^Atlantic Coast Line R. Co. v. 
Cumberland County, 28 S.E.2d 238, 
223 N.C. 750. 

Ohio.—State ex rel. Ranz v. City of 
Youngstown, 45 N.E.2d 767, 140 
Ohio St. 477—Ferrio v, Sweeney, 
Com.Pl., 72 N.E.2d 128. 

Tenn.—Storie v. Norman, 130 'S.W. 

2d 101, 174 Tenn. 647. 

48 C.J*. P 447 note 96. 

Repealed statute 

County board could not levy tax 
for maintenance of paupers, where 
statute authorizing such levy by 
county was repealed,—l^eople ex rel, 
Behrens v. Alton R. Co., 186 N.E, 
576, 362 Ill, 297. 

Power restricted by agreement 
Agreement between board of coun¬ 
ty commissioners and city authoriz¬ 
ing board to act as local relief au¬ 
thority for city may provide that, 
for purpose of tax levies and poor 
relief and appropriation and expendi¬ 
ture thereof, for one or more next 
ensuing fiscal years, city shall be a 
part of county local relief area, in 
which event city shall not for du¬ 
ration of such contract, have power 
to levy taxes for poor relief.—State 
ex rel. Ranz v. City of Youngstown, 
45 N.B.2d 767, 140 Ohio St 477. 
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Powers of county 

Statute requiring towns in coun¬ 
ties under township organization, of 
less than certain number of inhab¬ 
itants, to relieve and .suiiport in¬ 
digent persons, was hold not intend¬ 
ed to impair or abrogate pow(‘rs of 
county to levy taxes for maintenance 
of county homes and farms.—P(,‘o- 
ple ex rel. Witte v. Franklin, 186 N. 
E. 137, 352 HI. 528. 

41. HI.—Central Ill. Public Service 
Co. V. Lawle.ss, 79 N.E.2d 67, 400 
Ill. 161—People cx rel. Me Ward v. 
Wabash R. Co.. 70 N.E.2d 36, 395 
HI, 243—People ex rel. Thies v. 
Baltimore &. O. S. W. R. Co., 190 
N.E. 280, 356 HI. 272—IVople <jX 
rel. Schaefer v. New York, O. 

St. L. R. Co., 187 N.E. 443, 353 Ill, 
518. 

Permitted purposes 

(1) In general.—^Wayne Tp. v. 
Brown, 18G N.E. 841, 205 Ind. 437. 

(2) For ordinary expenses inci¬ 
dental to general maintt^nanee of 
poor farm.—People ex rel. Schaeft'r 
V. New York, C. & St L. R. Cu., 187 
N.E. 443, 353 Ill. 518. 

(3) For county poor farm, salarUt.s, 
and supplie.s.—People ex rcl. Beh¬ 
rens V. Alton R. Co., 186 N.E. 576, 
352 HI. 297. 

(4) For food, clothing, medical 
care, and burials of paupers,—Peo¬ 
ple ex rel, Bergan v. New York Cent. 
R. Co„ 64 N,E.2d 895, 302 HI. 525. 

(6) To maintain almshou.se,—I*oo- 
ple cx rel. Sizer v. l»eoria & E. Ity. 
Co., 187 N.E. 795, 354 HI. 30. 
Payment of existing obligations 

(1) County was hold authorized to 
levy for support of poor without 
waiting for recovery of judgment 
against it, where such obligations 
were incurred during time when 
county was liable for support of 
poor.—People ex red. Behrens v. Al¬ 
ton R. Co., 186 N.E. 676, 362 HI. 297. 

(2) A provision that statute au¬ 
thorizing political subdivisions of 
state to issue relief warrants an<l 
levy a tax for payment of warrants 
should be of no force or effect aftt*r 
a designated date meant that war¬ 
rants could not be issued after such 
date, but that warrants already is¬ 
sued continued after such date as 
obligations of the political subdivi¬ 
sion issuing them and that the sub¬ 
division could levy taxes after such 
date for payment of warrants,—- 
Kraus v, Riley, 80 P,2d 864, 107 
Mont. 116. 

Anticipated needs 
■County could not make levy to 
meet anticipated needs for indigent 
relief, but should provide for such 
relief as necessity arises.—^Falm- 
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followed a tax levied in accordance with 

law is valid and enforceable.^^ ^ statute giving 
the county court power to levy the county levy and 
to provide for the maintenance of the poor does not 
authorize it to levy an ad valorem tax for pauper 
purposes nor is an ad valorem tax for pauper 
purposes authorized by a statute authorizing the 
county court to purchase land for poorhouse pur¬ 
poses and to levy a sufficient sum to pay for the im¬ 


provements.”^® A special tax for the building or re¬ 
pairing of a county poorhouse must specify such 
purpose, and cannot be levied under the general 
phrase ^^pauper tax.”^® 

The amount of a tax levy for poor relief must 
conform to limitations imposed by the statute, 
and, even in the absence of express limitation on the 
authority of a local political unit to assess taxes for 
the support of the poor, there is an implied limita- 


quist V. Taylor. 31 P.2d 894, 177 
Wash. 306—^Slate ex rel. School Dist. 
37 of Clark County v. Clark County, 
31 P.2d 897, 177 Wash. 314. 
TTnitemized tax 

(1) Township tax for the care of 
indigent soldiers, sailors, and ma¬ 
rines as part of the levy for the 
care of the poor was not authorized 
by statute, and, where tax was not 
itemized so that the two purposes 
could be separated, the entire tax 
was invalid.—People ex rel. Thomp¬ 
son V. Chicago & N”. W. R. Co., 73 N. 
B.2d 418, 397 Ill. 266~People ex rel. 
MeWard v. Wabash R. Co., 70 N.E. 
2d 3G, 395 Ill. 243—People ex rel. 
Voorhees v. Chicago, B. & Q. R. Co., 
53 N.E.2d 963, 386 Ill. 200—People 
ex rel. Chamberlain v. Chicago, B. 
& Q. R. Co., 49 N.E.2d 19, 383 Ill. 
212—People ex rel. Little v. Peoria 
& E. Ry. Co., 48 N.B.2d 618, 383 Ill. 
79. 

(2) Objection to item for home re¬ 
lief in tax levy of township on the 
ground that certificate of levy pro¬ 
vided for *‘home felief (including 
veterans)," and that town had no 
authority to levy such a tax includ¬ 
ing provision for veterans was prop¬ 
erly overruled, in absence of proof 
that the words "(including veter¬ 
ans)" were not deleted from tax levy 
certificate when filed in office of 
county clerk.—^People ex rel. Me¬ 
Ward V. Wabash R. Co., supra. 

42- N.T.—^Bradford v. Suffolk Coun¬ 
ty, 15 N.Y.S.2d 353, 257 App.Div. 

777, modified on other grounds 28 

N‘.E.2d 932, 283 N.Y. 603. 

48 C.J. p 447 note 97. 

Xievy hy rate instead of amount 

(1) Under statute relating to levy 
for poor persons, a levy for the poor 
in the amount of thirty cents on 
every one hundred dollars of prop¬ 
erty valuation, instead of a specified 
amount, was invalid.—^People ex rel. 
Franklin v. Wabash R. Co., 56 N.E. 
2d 820, 387 Ill. 450. 

(2) Where certificate of township 
tax levy for support of poor persons 
specified that amount to be collect¬ 
ed was approximately stated sum at 
certain rate and that total amount 
of such levy and other levies for 
enumerated purposes was stated 
sum, as appeared from records of 
entries of moneys voted to be raised 


at town meeting, objection that levy 
for support of poor persons was by 
rate, instead of amount, was prop¬ 
erly overruled by county court.— 
People ex rel. Fisher v. Illinois Cent. 
R. Co., 35 N.E.2d 60, 376 Ill. 582. 
Separate statement 

County levy for food stamp plan 
and pauper maintenance which did 
not state separately what portion 
thereof was for food stamp plan and 
what portion was for pauper main¬ 
tenance failed to comply with stat¬ 
ute requiring county-wide levies 
made for any "general" or "special 
purpose" to be separately stated.— 
Chickasaw County v. Gulf, Mobile & 
Ohio R. Co., 16 So.2d 348, 195 Miss. 
754. 

Defective proceedings 

Where proceedings of annual town 
meeting failed to disclose that any 
tax was authorized by that meeting 
or that town clerk was authorized 
to file any certificate of levy or that 
any tax was voted, levy of tax for 
town and pauper purposes was void. 
—People ex rel. Ward v. Illinois 
Cent. R. Co., 28 N.E.2d 106, 374 Ill. 
92. 

43- Mont.—^Kraus v. Riley, 80 P.2d 
864, 107 Mont. 116. 

N.C.—^Atlantic Coast Line R. Co. v. 
Duplin County, 40 S.E.2d 371, 226 
N.C. 719—Atlantic Coast Line R. 
•Co. V. Cumberland County, 28 S.E. 
2d 238, 223 N.C. 750. 

Description 

Under statute relating to aid by 
county of nonresident poor, items in 
county tax levy for care of inmates 
in care of county farm, not charge¬ 
able to any township, and for tran¬ 
sient paupers, not chargeable to 
townships, sufficiently described a 
proper purpose and subject.—^People 
ex rel. Hempen v. Baltimore & O. 

R. Co., 42 N.E.2d 69, 379 Ill. 543. 
Expenditure under invalid act 

County tax levy for support of 
paupers was not enjoinable because 
moneys raised thereby were to be 
expended under allegedly unconsti¬ 
tutional act,—J. G. McCrory Co. of 
Georgia v. Board of Com’rs of Roads 
and Revenues of Fulton County, 170 

S. E. 18, 177 Ga. 242. 

Devy held sufiBlciently definite and 
certain 

Ill.—^People ex rel. Oiler v- New 


York Cent. R. Co., 58 N.E.2d 51, 
388 Ill. 382—People ex rel. Witte 
V. Franklin, 186 N.E. 137, 352 Ill. 
528. 

Dniformity 

When a tax is levied on all prop¬ 
erty in a city for public use such as 
support of poor, tax need not bear 
a just relationship to benefits re¬ 
ceived, and it is constitutionally 
sufficient if tax is uniform and for 
public purposes in which whole city 
has an interest.—Morton Salt Co. v. 
City of South Hutchinson, C.A.Kan., 
177 F.2d 889. 

44- Ky.—Louisville, etc., R. Co. v. 
Pendleton County, 29 S.W. 324, 96 
Ky. 491, 16 Ky.L. 584. 

45. Ky.—Louisville, etc., R. Co. v. 
Pendleton County, supra. 

46. Tenn.—'Southern R. Co. v. Ham¬ 
blen County, 97 S.W. 455, 117 Tenn. 
327. 

47. N.C.—^Atlantic Coast Line H. Co. 
V. Beaufort County, 29 S.B.2d 201, 
224 N.C. 115—Atlantic Coast Line 

R. Co. V. Cumberland County, 28 

S. E.2d 238, 223 N.C. 760. 

W.Va.—^Mercer County Court v. Al- 
derson, 22 S.E.2d 539, 124 W.Va. 
781. 

Amount of levy held valid 
Ill.—People ex rel. Thompson v. Chi¬ 
cago & N. W. R. Co., 73 N.B.2d 
418, 397 Ill. 266—People ex rel. 
Prindable v. New York Cent. R. 
Co., 72 N.E.2d 821, 397 Ill. 50. 
Kan,—^Panhandle Eastern Pipe Line 
Co. V. Board of Com’rs of Miami 
County, 194 P.2d 619, 165 Kan. 276. 
Debts previously contracted 

Statute imposing three-mill limit 
on pauper relief tax levies does not 
purport to deprive township of right 
to levy taxes for legitimate debts 
previously contracted notwithstand¬ 
ing that some of such debts were 
for pauper relief; where record did 
not disclose whether judgments 
against township arising out of ex¬ 
penditures for pauper relief arose 
out of debts incurred prior or subse¬ 
quent to enactment of statute limit¬ 
ing levy for pauper relief, it was 
presumed that item in levy for such 
judgments referred only to valid 
debts.—^People ex rel. Wayland v. 
Allied Hotels Corporation, 46 N.E. 
2d 48, 381 Ill. 544. 
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tion that taxing authorities shall levy only such 
nmount as may reasonably be necessary for the sup¬ 
port of tlie poor who are within the class contem¬ 
plated by statutc."^^ A levy in a particular amount 
for poor relief may be valid, however, notwith¬ 
standing such tax, when added to the tax for gen¬ 
eral county purposes, is in excess of the limit for 
general county purposes, since the tax for the sup¬ 
port of paupers is for a special purpose and is not 
governed by the statute dealing with the tax for 
general county purposes.'^9 Jn case of a poor relief 
emergency, the local body may have the right and 
duty to fix such tax levy as may be necessary to 
meet the emergency, notwithstanding the tax levy 
would thereby be raised above the amount ordinarily 
permitted by law.^o Where authority is given to 
the inhabitants of a town to raise such sum as they 
shall judge necessary for the support of the poor, 
the matter cannot be left to the discretion of the 
selectmen of the town.^^ 

A staHife imposing a tax and providing for de¬ 
posit of a portion of the collections in a state emer¬ 
gency relief fund is not in violation of constitu¬ 
tional provisions requiring counties to provide for 
the sustenance of poor persons, and prohibiting the 
legislature from levying a tax on mhabitants of 
counties for county purposes.®^ 

Duty. Under the terms of some statutes, the 
taxing authorities have not only the power but also 


the duty to levy taxes for the relief of the poor;®^ 
and it may be provided that poor officers shall fix 
the amount required for poor relief and that the 
county is then under a duty to levy a tax to pro¬ 
vide the funds necessary to meet the estimated re¬ 
quirement.®^ Under othor statutory provisions, the 
board of county commissioners is vested with dis¬ 
cretion in determining tihe amount to be levied for 
poor rdief.®® 

§ 19. Custody and Disposition of Poor Funds 
and Proceeds of Taxation 

Statutes may provide for the creation or establish¬ 
ment of particular funds for the relief of the poor, and, 
under particular provisions, the right to the control and 
disposition of funds for the relief of the poor may be 
vested in a state board or commission, or in a local po¬ 
litical unit, court, board, or commission thereof, which 
must comply with the constitution and statutes in ap¬ 
plying and apportioning the poor funds and the pro¬ 
ceeds of tax levies. 

Statutes may provide for the creation or establish¬ 
ment of particular fund's for the relief of the poor, 
and for the accumulation of moneys therem and 
disbursement of moneys therefrom,®® and, under 
particular provisions, the right to the control and 
disposition of funds for the relief of the poor may 
be vested in a state board or commission,®'^ or in 
a local political unit, court, board, or commission 
thereof.®® Under some provisions the overseers or 
other officers of the poor are custodians of money 


48. Misa.—'Chickasaw County v, 

GuU, Mobile & Ohio R. Co., 16 So. 
2d 348, 196 Miss. 764. 

49. Miss.—Chickasaw County v. 

Gulf, Mobile & Ohio R. Co., supra 
—Board of Sup’rs of Attala County 
V. Illinois Cent. R. Co., 190 So. 241, 
186 Miss. 294. 

50- Ind,—Wayne Tp. v. Brown, 186 
N.K 841, 206 Ind. 437, 

61- N.H,—Gov© V. Lovering, 3 N. 
H. 292. 

52. Mont.—Mills v. State Board of 
Bqualization, 33 P,2d 663, 97 Mont. 
13. 

53. W.Va.—Kenny v. Preston Coun¬ 
ty Court, 21 S.E.2d 680, 124 W.Va. 
534. 

64. Pa.—'Commonwealth v. Gibson, 
163 A. 674, 309 I^a. 323. 
rinality and conclnsiveness 
Estimates of poor board to coun¬ 
ty commissioners, apart from fraud, 
are flnal and conclusive with county. 
—Commonwealth v. Gibson, supra— 
Commonwealth ex rel. Kostenbader 
V. Coyle, 39 A. 814, 186 Pa 198. 

$5. Or.—Multnomah County v. Buihn, 
178 P.2d 159, 180 Or. 628. 

Ohio.—’State ex rel. De Woody ^ 


V. Bixlor, 26 N.E.2d 341, 136 Ohio 
St. 263. 

Transfer of revenues or funds 
Ohio.—State ox rel. Be Woody v. 
Bixlcr, supra, 

W.Va.—Ruano County Court v. Phil¬ 
lips, 4 S.B.2d 425, 121 W.Va. 438. 

Nature of particular funds 

The state public welfare fund con¬ 
sists of appropriations for relief 
made by the state legislature and 
such contributions as may be re¬ 
ceived from federal funds and the 
county social welfare fund consists 
of allocations made to a county from 
the state public welfare fund togeth¬ 
er with such contributions as may 
be made by the board of county 
commissioners of the county in 
which the relief activities are being 
conducted.—^Fuller v. Finger, 289, N. 
W. 806, 69 K.D. 646. 

Orders drawn on fund 
A sheriff is not required to pay 
orders drawn on general county 
funds, or general relief funds, in 
advance of actual receipt or collec¬ 
tion of moneys applicable thereto, 
but the holders of the orders are 
entitled to have the orders endorsed 
as presented for payment, and to in¬ 
terest under statute.—Roane County 
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Court V. Phillips, 4 S.B.2d 426, 121 
W.Va. 438. 

57. Ariz,—Maricopa 'County v. State, 
77 P.2d 212, 51 Ariz. 372—Mahoney 
V, Maricopa County, 68 P.2d 694, 
49 Ariz. 479. 

N.B.—Fuller v. Finger, 289 N.W. 806, 
69 N.B. 646. 

58. N.B.—^Fuller v. Finger, supra. 
Ohio.—State ex rel, City of Colum¬ 
bus V. Thatcher, App., 67 H.F,2d 
306, 

W.Va,—Mercer County Court v. Al- 
derson, 22 S.E.2d 539, 124 W.Va. 
781. 

Waiver of duties 

Neither the county court nor coun¬ 
ty council has the power to waive 
the duties imposed on the court by 
the statute dealing with county gen¬ 
eral relief fund or by the statute 
dealing with county funds.—^Kenny 
V. Preston County Court, 21 S.B.2d 
680, 124 W.Va. 634. 

Transfer to or by city 
A county may transfer to a city 
within the county or a city may 
transfer to the county in which the 
city is located funds for poor relief 
without obligation of repayment.—' 
State ex rel, Ranz v. City of Youngs¬ 
town, 46 N,E.2d 767, 140 Ohio St 477. 
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raised for the support of the poor, and the treasurer 
of a borough in which a poor district is located has 
no right to the custody of the poor district funds. 
Where an officer of the poor pays out money for 
the support of a pauper, or contracts for his support, 
he is entitled to appropriate money in the first case, 
and retain it in his own hands in the other.^O Such 
officers, however, are not jointly liable for money 
collected by them severally in their official capaci¬ 
ty. 


The application and apportionment of poor funds 
and the proceeds of tax levies must be made in 
compliance with provisions of the constitution ^2 and 
statutes and state®^ or 'locales authorities may 
and should follow such provisions in appropriating 
moneys from poor funds and proceeds of taxation. 
The county board of supervisors may make a budget 
appropriation for the county poor in a lump sum, 
leaving to those whose duty it is to spend such sum 


Betirement of notes 

'County auditor, in distributing: un¬ 
divided local government fund of 
county for year, created by virtue of 
statute authorizing political subdi¬ 
visions to anticipate poor relief ap¬ 
propriations for year by issuance of 
notes, had a right to retain from the 
distributive share of the county and 
its subdivisions an amount sufficient 
to create a sinking fund for the re¬ 
tirement of notes.—'State ex rel. City 
of Youngstown v, Jones, 24 N.E.2d 
442, 13G Ohio St. 130. 

59. Pa.—In re Milesburg Borough 
Poor Dist., 39 Pa.Co. 666. 

60. TSr.Y.—Robbins v, Woolcott, 66 
Barb. 63. 

61. Pa.—Huling v. Lewiston Bor¬ 
ough, 3 Watts & S. 367. 

48 C.J. P 447 note 6. 

62. N.C.—Bladen County Board of 
Education v. Bladen, 18 S.E. 661, 
113 N.C. 379. 

48 C.J. p 447 note 8. 

Payment of bonds 
Application, under statutes, of 
funds derived from motor vehicle 
fuel tax to payment of emergency 
relief bonds does not violate consti¬ 
tution.—Michaels v. Barrett, 188 N. 
E. 921, 355 Ill. 175. 

63. Ariz.—State ex rel. Prohmiller 
V. Moore, 70 P.2d 327, 50 Ariz. 187. 

N.Y.—Schlesinger v. Rothman, 295 
N.Y.S. 142, 162 Misc. 317. 

N.B.—Puller v. Finger, 289 N.W. 
805, 69 N.D, 646. 

Ohio.—State ex rel. City of Colum¬ 
bus V. Thatcher, App., 57 N.E.2d 
305. 

Pa.—Myers v. Nelley, 31 Pa.Dist. & 
Co. 44, 44 Dauph.Co. 209—Town¬ 
ship of Lehman v. Lehman Tp. 
Poor List., Com.Pl., 32 Luz.Leg. 
Reg. 105. 

W.Va.—Kenny v. Preston County 
Court, 21 S.E.2d 680, 124 W.Va. 
534. 

48 O.J. p 447 note 9. 

Statute held valid 

W.Va.—^Kenny v. Webster County 
Court, 21 S.E.2d 385, 124 W.Va. 
519. 

Poor relief is a state function, and 

hence authority for expending pub¬ 
lic funds by local authorities for 
poor relief must be found in general 
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laws enacted by the general as¬ 
sembly.—State ex rel. Ranz v. City 
of Youngstown, 45 N.E.2d 767, 140 
Ohio St. 477. 

Approval of governor 

The statute providing that no ex¬ 
penditure from relief funds shall be 
made except upon allotments ap¬ 
proved by governor does not consti¬ 
tute an unconstitutional delegation 
of legislative power, since the Leg¬ 
islature must, of necessity, delegate 
to executive and administrative of¬ 
ficers the power to expend state 
funds.—State ex rel. Boyle v. Ernst, 
78 P.2d 526, 195 Wash. 214. 
Conditions 

Legislature may attach such con¬ 
ditions as It chooses to gifts of re¬ 
lief funds.—Schlesinger v. Rothman, 
295 N.Y.S. 142, 162 Misc. 317. 

64. Mont—State ex rel. Lewis and 
Clark County v. State Board of 
Public Welfare, 117 P.2d 259, 112 
Mont. 380. 

65- Ohio.—State ex rel. De Woody 
V. Bixler, 25 N.E.2d 341, 136 Ohio 
St 263. 

Matching state funds 

County commissioners in exercise 
of their discretion may appropriate 
under statute and pay or expend, ac¬ 
cording to need, from poor relief 
distributing fund of a county, when 
fund is established, to or for any 
such subdivision of the county or to 
or for county, if administering poor 
relief, money for matching. state 
funds for poor relief.—State ex rel. 
De Woody v. Bixler, supra. 

•Contract 

The auarterly county court cannot 
appropriate money to an individual, 
or an unincorporated society, as a 
means of taking care of the poor, 
unless made in fulfillment of a con¬ 
tract with such persons for the care 
of the county poor, as provided by 
statute, although such contracts 
may, upon good cause shown, be set 
aside by the county court after mak¬ 
ing due allowance for the time they 
have been in operation.—Southern 
v. Beeler, 196 'S.W.2d 857, 183 Tenn. 
272. 

Precedence 

Expenditures by county court from 
general county fund necessary to ad¬ 
minister constitutionally required 
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functions of county government are 
"mandatory’* and take precedence 
over those required for general re¬ 
lief.—Kenny v. Webster County 
Court, 21 S.E.2d 385, 124 W.Va. 619. 
Appropriations held unauthorized 

(1) In general.—^Jefferson County 
ex rel. Grauman v. Jefferson County 
Fiscal Court, 108 S.W.2d 810, 269 
Ky. 768. 

(2) Appropriations by county quar¬ 
terly court in the county purpose 
budget to charitable institutions, 
without restriction as to the purpose 
for which the money would be used, 
could not be justified* as being au¬ 
thorized by statutes relating to the 
power of the county court to appro¬ 
priate moneys for the support of the 
poor.—Southern v. Beeler, 195 S.W. 
2d 857, 183 Tenn. 272. 

(3) A statute authorizing fiscal 
court to provide for the poor does 
not authorize fiscal court to appro¬ 
priate money to fix break-in of sew¬ 
er threatening spread of epidemic 
disease, since such power does not 
extend to payment of legal obliga¬ 
tions of owners of real estate main¬ 
taining nuisance thereon, although 
owners are unable to pay for repairs 
themselves.—Jefferson County v. 
Jefferson County Fiscal Court, 108 
S.W.2d 181, 269 Ky. 535. 

Xiawfnl expenditure 

The expenditure by a county from 
a poor fund in payment of inter¬ 
est on registered warrants drawn 
against the fund is a lawful ex¬ 
penditure from the fund.—State ex 
rel. Silver Bow County v. Brandjord, 
82 P.2d 589, 107 Mont. 231. 

Establishing of budget 

Under statute providing that, as 
condition to grant by state depart¬ 
ment of public welfare to counties 
for general relief, county commis¬ 
sioners must establish such "budg¬ 
ets" as are needed in respect to pub¬ 
lic assistance situation in the coun¬ 
ty, the word "budgets" includes 
emergency budgets, since county 
board of commissioners only makes 
one budget for each fiscal year and 
otherwise intention of legislature 
would have been clearly expressed 
by use of singular of the word,— 
State ex rel. Silver Bow County v. 
Brandjord, supra- 
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the power to apportion the sum as the law permits. 
Statutes .may control the appropriation and disposi¬ 
tion of state funds allocated to local governmental 
units for poor relief,®'^ and provide for distribution 
to counties on the basis of taxable valuation per 
capita,®® need,®® or financiail inability of the county 
to meet relief requirements,'^® and regulate the dis¬ 
tribution by a county of funds allocated to it to 
local relief arcas.'^l Under some statutes, any 
money not spent for the purpose contemplated by 
the statute must be returned to the state. *^2 

Rcsou^rccs from which payments made; indebted^ 
ness. Moneys for the relief of the poor may be 
derived from taxes levied for such purpose, as dis¬ 
cussed supra § 18, or the authorities obliged to pro¬ 
vide the funds .may use general funds of the county 


or borrow money for this purpose, whether or not 
taxes are collccted.73 So, a local govcrninenlal 
unit or poor district administering relief may have 
authority to borrow money on its notes,hut a 
constitutional limitation on the amount of indthted- 
ness which a county or municipality may incur ap¬ 
plies to indebtedness for pauper supplies.'^® In ad¬ 
dition to financial support of general relief by the 
levy and collection of taxes, local authorities should 
allocate and use nonfinancial resources produced on 
land used for the relief of the indigent in the per¬ 
formance of that duty.'^® 

Mode of disbursement. Poor funds must be dis¬ 
bursed with appropriate formalities,'^'^ by warrant 
o<r check. 


66. Ariz.—Coleman v. Loe, 121 P.2d 
433, 58 Ariz. 50G. 

67. Mont.—State ex rel. Lewis and 
‘Clark County v. 'State Board of 
Public Welfare, 1X7 P.2d 259, 112 
Mont. 380. 

Ohio.—State ex rel. City of Colum¬ 
bus V. Thatcher, 40 N.E.2d 923, 139 
Ohio St. 409—State ex rel. City «f 
Columbus V, Thatcher, App., 57 N. 
B.2d 305. 

Pa.—Commonwealth v. Livoright, 161 
A. 697, 308 Pa. 35. 

Approval of bills 

Where tho state public welfare 
board allocates to a county, grants 
from the state public welfare fund, 
depositing grants with county treas¬ 
urer on agreement with board 
of county commissioners that money 
will be disbursed by county welfare 
board on bills presented for payment 
to county welfare board, board of 
county commissioners has no au¬ 
thority to interfere with the disposi¬ 
tion of such grants, its duty being 
purely ministerial, and, if it refuses 
to give its approval of bills, a writ 
of mandamus will issue to compel 
approval.—Fuller v. Finger, 289 N.W. 
805, 69 N.r>, 64G. 

Place of collection. 

The use of state funds collected 
from certain counties for the relief 
of indigent persons in another coun¬ 
ty is not invalid.—Kenny v. Webster 
County Court, 21 S.B.2d 385, 124 W. 
Va. 519. 

66- Mont.—State ex rel. Lewis and 
Clark County v. State Board of 
Public Welfare, 117 p.2d 259, 112 
Mont. 380. 

69. Mont,—State ex rel. Lewis and 
‘Clark County v. State Board of 
Public Welfare, supra. 

70. Wash.—King County v. Martin, 
98 P.2d 686, 2 Wash.2d 504. 

Conditions 

(1) Under statute relating to con¬ 
ditions on which grants may be 


made by state public welfare depart¬ 
ment to counties for relief purposes, 
the state board of public welfare is 
only required to make grants to the 
county when it is demonstrated to 
the board that the county through 
the exercise of its taxing and budg¬ 
eting power can no longer raise nec¬ 
essary funds to provide general re¬ 
lief; a county must issue warrants 
in anticipation of revenues derived 
from six-mill tax levy required by 
law to be levied for poor fund in 
accordance with the budget and such 
additional emergency warrants as 
can be issued which may be freely 
converted into cash by the recipients 
without discount before the county 
can secure aid from the state for 
relief purposes.—State ex rel. Silver 
Bow County v. Brandjord, 82 P.2d 
589, 107 Mont. 231. 

(2) Where a county makes appro¬ 
priations of fund to be raised by six- 
mill levy for poor fund in such man¬ 
ner as to leave only small amount 
for general relief in order to compel 
state board of public welfare to 
make grants in aid to county to pay 
cost of general relief, the state 
board of public welfare can compel 
excessive appropriations to be trans¬ 
ferred to the poor fund for general 
relief before the county is entitled 
to a grant in aid.—'Slate ex rel. 
Silver Bow County v, Brandjord, su¬ 
pra. 

71. Ohio.—State ex rel. City of Co¬ 
lumbus v, Thatcher, App., 57 N.E. 
2d 306. 

Manner of apportionment 
Ohio.—State ex rel. City of Colum¬ 
bus V. Thatcher, supra. 

72. Pa.—Commonwealth v. Live- 
right, 161 A. 697, 308 Pa. 86. 

73. Pa.—^Commonwealth v. Gibson, 
163 A, 674, 309 Pa. 323. 

74. Pa.—Philadelphia & Reading 
Coal & Iron Co. v. Directors of 
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Poor of Coal Tp., 166 A. 772, 311 
Pa. 236. 

Repayment of prior loans 

Loan.s to poor disiri(!t were no less 
valid in hand.s of holdor.s of dis¬ 
trict's notes bocauHo, district used 
part of proceeds to r(Tay loan.s made 
an prior years.—IdUladelphla & 
Reading Coal Iron Co. v. Piroctors 
of Poor of Coal Tp,, supra. 

In taxpayers* class suit to declare 
notes issued by poox* district in al¬ 
leged emergency to bo ultra vU*es 
and to restrain levy and collection 
of taxes to pay noto.s, exclusion of 
plaintilT.s' testimony respes^ting num¬ 
ber of days certain collieries worked 
In certain years hold not error.— 
Idiiladolphia & Reading Coal Iron 
Co. V. Directors of Poor of Coal Tp., 
supra. 

75, Okl.—Mayor v. Jones, 239 P. 
904, 113 Okl. 110. 

48 C.J, p 448 note 11. 

76. W.Va.—Kenny v. Pre.ston Coun¬ 
ty Court, 21 S.R2a 680, 124 W.Va. 
634. 

77, Fa.—Goldman v. Taylor, 176 A. 
84, 115 l^a.Supor. 666. 
Countersignature of county con¬ 
troller wa.s hold not required to val¬ 
idate warrants drawn by directors of 
county poor di.strict on district 
treasurer for payments of moneys 
previously set aside to dirft<ttor.M by 
county commis.sloners and paid to 
them by warrants drawn on county 
treasurer, counter.signed by county 
controller, notwithstanding county 
treasurer was abso treasurer of poor 
district.—Goldman v. Taylor, supra. 

78. Mont.—State ox roL Silver Bow 
County V. Brandjord, $2 P.2d 689, 
107 Mont. 231. 

Equivalent of cash 

Under statute providing that all 
relief disbursements by the county 
or state department of public wel¬ 
fare to relief recipients shall be by 
warrant or check representing cash 
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A. IN GENERAL 


§ 20. Nature of Legal Settlement 

Settlement is the place where a person has a legal 
right to support if he becomes a public charge. 

The word “settlement^’ with respect to paupers is 
technical and is used exclusively in relation to the 
dispensing of public charity.When it is said that 
a person has a “settlement” in a particular town or 
county, the meaning is that such town or county is 
legally bound to support him in case of need.^o 
Thus, settlement is the place where a person has a 
legal right to support if he becomes a public 
charge.S^ There is a clear distinction between the 
place of legal settlement and the place of resi¬ 
dence,and also between the place of settlement 
and the “place of domicile,” as the latter term is 
used in general or international law. 83 

Source of lorn) as to settlement. In the absence 
of statutory provisions fixing the settlement of pau¬ 
pers, the common and statutory law of England as 
it existed prior to the independence of the United 
States has been recognized as of force in the United 
States. 


§ 21. - Estoppel to Deny 

A town OP county may estop itself to deny the settle¬ 
ment of a pauper therein, but the mere fact that a town 
has furnished supplies and support for the pauper will 
not constitute an estoppel. 

A town or county may by its acts and admissions 
estop itself to deny the settlement of a pauper there- 
in,S5 unless such admissions are made under an ex¬ 
cusable mistake of material facts.s® It has been 
held, however, that neither the acts nor the admis¬ 
sions of overseers of the poor will estop a town to 
deny the settlement of a pauper ;S7 ^ town 

be estopped to contest a settlement by the mere fact 
that it has furnished supplies and support for the 
pauper,or that he has voted therein.®^ 

Under a statute expressly providing that, in a 
suit by one town against another for the support of 
a pauper, a recovery shall bar the town against 
which it is had from disputing the settlement of 
the pauper with the other town in any future action 
brought for his support, the word “recovery” has 
been construed to mean the obtaining of a final 
judgment,®0 and to apply to both plaintiff and de- 


on demand, such warrants when is¬ 
sued must be the equivalent of cash 
or readily convertible into cash; the 
word “represent" meaning to stand 
in place of, to be the equivalent of. 
—State ex rel. Silver Bow County v. 
Brand^ord, supra. 

79. Me.—Augusta v. Waterville, 76 
A. 707, 106 Me. 394. 

80. Me.—Inhabitants of Trenton v. 
City of Brewer, 186 A. 612, 134 Me. 
295. 

48 C.J. p 448 note 14. 

81. Minn.—City of Minneapolis v. 

Village of Hanover, 297 N.W. 27, 
209 Minn. 466—Town of Smiley v. 
Village of 'St. Hilaire, 237 N.W. 
416, 183 Minn. 633—Village of 

Grove City v. Manannah Tp., 233 
N.W. 876, 182 Minn, 197. 

48 C.J. P 448 note 14. 

82. Minn,—In re Leslie. 207 N.W. 
323, 166 Minn. 180. 

48 C.J. p 448 note 16. 

Residence: 

As ajBTecting acquisition of settle¬ 
ment see infra § 32. 
Distinguished from domicile see 
Domicile § 2. 

l^egal settlement 

(1) By reason of statutory con¬ 
text, the words “legal settlement^* 
have been held synonymous with 
“legal residence."—Town of Louris- 
ton V. Swift County Com’rs, 93 N. 
W. 1052, 89 Minn. 91. 


(2) For purposes of poor relief, 
however, the words “legal settle¬ 
ment" are not the equivalent of “le¬ 
gal residence."—Thiede v. Town of 
Scandia Valley, 14 N.W.2d 400, 217 
Minn. 218. 

83. U.S.—Delaware, etc., R. Co. v. 
Petrowsky, C.C.A.N.Y., 260 P. 554, 
662, 162 C.C.A. 570, certiorari de¬ 
nied 38 S.Ct. 427, 247 U.S. 608, 62 
L.Ed. 1241. 

48 C.J. p 448 note 16. 

84. N.H.—^Bow V. Nottingham, 1 
N.H. 260. 

48 C.J. p 448 note 17. 

Statutory provisions as to settle¬ 
ment see infra § 22. 

85. Mass.—^West Bridgewater v. 
Wareham, 138 Mass. 305. 

48 C.J. p 448 note 19. 

Estoppel by failure to: 

Answer to notice and request to 
remove pauper see infra § 68. 
Deny that settlement is in town 
notified to remove see infra § 
68. 

86. Conn.—Clinton v. Haddam, 60 
Conn. 84. 

87. Me.—^New Vineyard v. Harps- 
well, 33 Me. 193. 

Mass.—^New Bedford v. Taunton, 9 
Allen 207. 

Acts of county commissioner 

Pact that county commissioner of 
district which includes town gives 
aid to poor person does not estop 
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town from denying settlement there¬ 
in.—City of Moorhead v. Town of 
Flowing, 239 N.W. 217, 184 Minn. 
609. 

Widow’s pension 

Payment without protest by sec¬ 
ond town in county for many years 
of charges being made against such 
town by board of child welfare 
for widow's pension did not indicate 
that the town accepted widow’s resi¬ 
dence in view of fact that word “pro¬ 
test" is used only in one subdivision 
of the statute relating to disputes 
between public welfare districts, and 
not in the subdivision relating to dis¬ 
putes between towns in same county, 
and that allowance to widow was 
not as a poor person but as a wid¬ 
owed mother with children under 
age of sixteen,—Town of Addison v. 
Town of Tuscarora, 62 N.E.2d 895, 
291 N.T. 345. 

88. Minn.—^Application of Town of 
Iona, 3 N.'W.2d 490, 212 Minn. 331 
—City of Moorhead v. Town of 
Plowing, 239 N.W. 217, 184 Minn. 
509. 

48 C.J. p 448 note 22. 

Furnishing support as evidence of 
pauper’s settlement in the town, 
see infra § 43. 

89. Minn.—City of Moorhead v. 
Town of Flowing, supra. 

90. Me.—Oxford v. Paris, 33 Me. 
179. 
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fendant towns.®'^ There is no ''recovery^' which will 
amount to an estoppel where defendant settles the 
action by paying the claim nor does the recovery 
estop third persons not parties to the proceedings.^'^ 
The word's *Tuture action^' have been held to mean 
an action to be tried after a judgment has been re¬ 
covered in one action, whether commenced before 
or after the other action.94 A judgment by default 
operates as an estoppel within the meaning of the 
statute.^ s 

§ 22. Constitutional and Statutory Provisions 

a. In general 

b. Construction and operation of statutes 

c. Statutory proceeding to determine set¬ 

tlement 

a. In G-eneral 

Regulations governing legal settlements are statutory 
and within the powef of the legislature to enact. 

Regulations governing legal settlements are en¬ 
tirely statutory,^® The legislature has full power to 
fix the settlement of paupers^'^ and prescribe what 
shall constitute such scttlement.98 The legislature 
may likewise enact general laws which alter the 
rules of settlement, although they may operate to 
transfer from one town to another the duty of sup¬ 
porting particular persons,*^^^ or may give a settle¬ 
ment in some particular town lo a person who pre¬ 
viously had none in the state but a statute giving 
a town the right to remove poor persons to the 


town of their legal settl'emcnt, in so far as it runs 
counter to the fundamental law of the land holding 
inviolable a man's right to occupy his homestead, is 
superseded thereby.2 

b. Construction and Operation of Statutes 

(1) General irulcs 

(2) Retroactive operation 

(3) Repeal 

(1) General Rules 

In accordance with the genera! rules of statutory 
construction, statutes relating to the settlement and re¬ 
moval of paupers are construed as a whole and given ef¬ 
fect according to their manifest Intention and obvious 
import. 

General rules of statutory construction arc ap¬ 
plicable in construing statutes with respect to the 
settlement and removal of paupers,’'* Such a stat¬ 
ute is to be construed as a wholc"^ and given effect 
according to its manifest intention^ and obvious 
import.® In determining the legislative intent, the 
effects and consequences of the proposed construc¬ 
tion of a statute, as well as its reason and' spirit, 
will be considered;’^ and, if there is room for con¬ 
struction, the court will prefer that which is most 
consonant with the purpose for which the act was 
passed;® but, if the statute not ambiguous, there 
is no room for construction.® The word ‘‘belongs," 
when used in a statute with respect to the poor, 
designates the place of legal settlement of tlie per¬ 
sons referred to.^® 


Conclusiveness of order for removal 
of pauper see infra § 51. 

91. Me.—Oxford v. Paris, supra. 

92. Mass.—^Wenham v. Essex, 103 
Mass. 117. 

93. Mass.—Shutesbury v. Hadloy, 
133 Mass, 242—-Braintree v. Hing- 
ham, 17 Mass, 432. 

94. Me.—^Bangor v, Brunswick, 33 
Me. 352, 

95. Me.—Jay v. Carthage, 53 Me, 
128. 

96. Mass.—City of Cambridge v. 
Town of West Sprlngdeld, 20 N.E. 
2d 432, 303 Mass. G3—Treasurer 
and Receiver General v. Town of 
Dedham* 15 K.E,2d 262, 300 Mass. 
238, 

Minn.—Wrobleskl v. Town of Swan 
River, 283 N,W. 399, 204 Minn. 264, 
120 A.L.R. 618. 

Wis.—^Milwaukee County v. Wauke¬ 
sha County, 294 N.W. 836, 236 Wis, 
233. 

97. Ill.—^People ex rel. Heydenreich 
V. Byons, 80 K.E.2d 46, 374 Ill. 
667* 132 A.L.E. 511. 

Me.—Lewiston v. North Yarmouth, 
6 Me. 66. 

98. m.-—People ex rel. Heydenreich 


V. Lyons, 30 N.B.2d 46, 374 Ill. 
657, 132 A.L.R. 511. 

Me.—Appleton v. Belfast, 67 Me. 679. 
99 , Me.—City of Rockland v. Inhab¬ 
itants of Town of Lincolnville, 198 
A. 744, 135 Me. 420. 

48 C.J. p 449 notes 33, 34. 

1. Me.—City of Rockland v. Inhab¬ 
itants of Town of Lincolnville, su¬ 
pra, 

2. Minn.—Thiede v. Town of Scan- 
dia Valley, 14 N.W.2d 400, 217 
Minn. 218. 

3. Me.—Inhabitants of Guilford v. 
Inhabitants of Monson, 186 A. 617, 
134 Me. 261. 

4. Me,^—Inhabitants of Friendship 
V. Inhabitants of Bristol, 170 A. 
496, 132 Me. 285. 

5. Me.—City of Rockland v. Inhab¬ 
itants of Town of Lincolnville, 198 
A. 744, 135 Me. 420. 

48 C.J. p 449 note 40. 

Ftirpose of statutes is to give 
needed relief to every actual resident 
of the state who has fulfilled re¬ 
quirements of statute as to resi¬ 
dence; and, after such resident has 
the qualification of residence, he re¬ 
mains entitled to such relief until he 

36 


gains a residence somewhere else,— 
In re Boise, 11 N.W.2d 80, 73 N.D. 
16. 

6. Vt.—Charleston v. Lunonburgh, 
23 Vt. 526. 

Acts passed subsequent to date of 
pauper’s inoompetency 
In proceeding by township seeking 
to transfer pauper to township of 
his alleged settlement, and to recov¬ 
er for his maintenance, where it was 
conceded that pauper could not have 
acquired a settlement after Dec. 1, 
1905, because of mental incompoten- 
cy, acts passed subsequent to that 
date were not material,—Overseers 
of Poor of Beaver Tp., Columbia 
County, V. Overseers of Poor of 
Black Creek Tp., Luizorne County, 191 
A. 405, 126 Pa. Super. 416. 

7. Pa.—Turbett Tp. Overseers of 
Poor V. Port Royal Borough Over¬ 
seers of Poor, 33 Pa.Super. 620. 

8. Pa.—Turbett Tp. Overseers of 
Poor V. Port Royal Borough Over¬ 
seers of Poor, supra. 

9. Minn.—City of Minneapolis v. 
Village of Brooklyn Center, 27 N. 
W.2d 663, 223 Minn. 498. 

10. Conn.—Reading r. Westport, 19 
Conn. 661, 



70 C.J.S. 


PAUPERS 


(2) Retroactive Operation 

Statutes relating to the settlement and support of 
paupers are prospective and not retroactive in operation, 
unless a contrary intent clearly appears. 

Statutes relating to the settlement and support of 
paupers are prospective and not retroactive in oper¬ 
ation, unless a contrary intent clearly appears by un¬ 
equivocal words or necessary implication.^^ Thus, 
unless a statute contains a retroactive provision, it 
does not take away a settlement acquired before it 
went into effect and it will not be construed to 
give, on the strength of residence prior to the act, a 
settlement to a person who had none prior thereto.^^ 
Such an act, although made retrospective by its 
terms, does not give a settlement to a person who 
died before its passage, and by derivation to his 
children nor does it apply to a person who had 
ceased to become a resident of the state many years 
before its passage, so as to give a settlement by de¬ 
rivation to his sons and their wives.^5 Under an 
act operating retrospectively, so as to give an un¬ 
settled woman a settlement on the completion of a 
term of residence therein mentioned, the words ''un¬ 
settled woman*' means a woman unsettled at the time 
the statute takes effect,^® and does not apply to a 
woman who before the passage of the act has de¬ 
rived a settlement through her fatheri*^ or hus- 
band.^s The derivative residence of a married 
woman may be based on her situation prior to the 
time when the act relating thereto took effect.^® 

Repealing acts. The repeal of a statute relating 
to the acquisition of settlements does not affect set¬ 
tlements already acquired thereunder, unless it is 


§ 22 

so provided but, where a statute providing a 
mode by which a settlement may be gained is re¬ 
pealed before a settlement thereunder has become 
complete, no settlement will be gained by a subse¬ 
quent continued performance of the requirements 
of the statute, unless there is a saving clause with 
regard to embryo settlements.^^ 

(3) Repeal 

Where two statutes relating to the settlement of 
paupers are in conflict with each other, the one last 
passed must govern, although it contains no repealing 
clause; but the earlier act is not repealed where the later 
act Indicates a legislative intent merely to afford a new 
and additional remedy. 

Where two statutes relating to the settlement of 
paupers are repugnant to, or in conflict with, each 
other, the one last passed must govern, although it 
contains no repealing cl'ause,22 and, where a later 
act covers the whole subject of earlier acts and it is 
apparent that it was the legislative intent to enact 
an entirely new system of laws, such earlier acts 
are repealed.23 Where, however, the later act in¬ 
dicates a legislative intention merely to afford a 
new and additional remedy to that provided by the 
earlier act, the earlier act is not repealed. 24 

c. Statutory Proceedings to Determine Settle¬ 
ment 

A statute providing for proceedings to determine the 
settlement of a poor person In case of dispute between 
two political subdivisions has been held to provide an in¬ 
formal, summary proceeding for determining which sub¬ 
division will thereafter be charged with the care and sup¬ 
port of such person, but not to authorize a recovery in the 
proceeding for expenditures made for such care and sup¬ 
port. 


11. Me.—City of Rockland v. Inhab¬ 
itants of Town of Lincolnville, 
198 A. 744, 136 Me. 420. 

Mass.—Town of Dedham v. City of 
Newton, 69 N.E.2d €77, 320 Mass. 
391—Town of'Lexington v. Com¬ 
monwealth, 181 N.E. 796, 279 Mass. 
671—City of Brockton v. Town of 
Conway, 179 N.E. 716, 278 Mass. 
219. 

Minn.—In re Peniondtz, 16 N.W.2d 
902, 218 Minn. 626—Application of 
Town of Iona, 3 N.W.2d 490. 212 
Minn. 331—^Wrobleski v. Town of 
Swan River, 283 N.W. 399. 204 
Minn. 264, 120 A.L.R. 618—Stearns 
County V. Township of Pair Haven, 
279 N.W. 707, 203 Minn. 11—In re 
Venteicher, 278 N.W. 681, 202 

Minn. 331. 

Vt.—City of Rutland v. Chittenden, 
62 A. 426, 74 Vt. 219. 

12. Mass.—City of Brockton v. 
Town of Conway, 179 N.E. 716, 278 
Mass, 219. 

48 C.J. p 449 note 48. 

13. Mass.—Town of Lexington v. 


Commonwealth, 181 N.E. 796, 279 
Mass. 671. 

48 C.J. p 449 notes 49, 60. 

14. Mass.—Taunton v. Boston, 131 
Mass. 18. 

15. Mass.—^Fitchburg v. Athol, 130 
Mass. 370. 

Derivative settlement: 

Husband and wife see infra § 36. 
Parent and child see infra § 37. 

16. Mass.—Worcester v. Great Bar¬ 
rington, 5 N.E. 491, 140 Mass. 243. 

17. Mass.—Middleborough v. Ply¬ 
mouth, 4 N.B. 568, 140'Mass. 325. 

18. Mass.—^Worcester v. Great Bar¬ 
rington, 6 N.E. 491, 140 Mass, 243. 

19. Vt.—Montpelier v. Worcester, 
72 A. 321, 82 Vt. 142. 

48 C.J. p 460 note 66. 

20. N.H.—In re Opinion of the Jus¬ 
tices, 198 A. 249. 89 N.H. 663. 

48 C.J. p 450 note 68. 

21. N.H.—^In re Opinion of the Jus¬ 
tices, supra. 

48 C.J. p 460 note 69. 
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22. Kan.—State v. Lange, 83 P.2d 
653, 148 Kan. 614. 

Me.—^Lewiston v. Auburn, 32 Me. 
492. 

Retroactive operation of repealing 
acts see supra subdivision b (2) 
of this section. 

23. N.H.—Lisbon v. Clark. 18 N.H. 
234. 

24. Pa.—Overseers of Poor of Beav¬ 

er Tp., Columbia County, v. Over¬ 
seers of Poor of Black Creek Tp., 
Luzerne County, 191 A. 405, 126 
P a . S u p e r, 415—Westmoreland 

County Poor Dist. v. Kiskiminetas 
Tp. Poor Dist., 64 Pa.Super. B84. 

48 C.J. p 450 note 64. 

Statute held not Intended to 
change existing law respecting set¬ 
tlement of poor persons, but rather 
to clarify it so as to remove all 
doubt and uncertainty.—^Equality Tp. 
V. Star Tp., 274 N.W. 219, 200 Minn. 
316. 
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In some jurisdictions statutes have heen enacted 
which provide for proceedings to determine the set¬ 
tlement of a poor person in case of dispute between 
two or more counties or between a county and a 
political subdivision of another county, or in dis¬ 
putes between public welfare districts or between 
towns and cities in a county public welfare dis¬ 
trict. 25 Such proceedings must be brought under 
the provisions of the controlling statute.^® The 
statute does not contemplate that the settlement of 
every person in the state for purposes of poor re¬ 
lief can be adjudicated by the court.27 It simply 
provides a summary proceeding for determining the 
county- or political subdivision which shall there¬ 
after be charged with the care and support of a 
poor pcrson.28 It docs not authorize a recovery in 
this proceeding for expenditures made for such care 
and support,29 since that matter is covered by other 
statutcs.20 The sole purpose of the proceeding is 
to have it determined expeditiously and definitely 
where the burden rests to furnish care and support 
needed thcrcafter.2t The fact that a dispute shall 
have arisen as to the place of settlement is all that 
the statute requires in order to authorize an insti¬ 
tution of the procccding.22 Under some statutes 
the proceeding is iiiformal^s and without plead¬ 
ings,34 and, hence, when a county, town, or village 
where the pauper has for a long time resided is 
cited by a county which has been compelled to fur¬ 
nish temporary relief in a proceeding to have the 
place of settlement of such pauper fixed, the court 
has jurisdiction of the subject matter and the par¬ 
ties,36 and, if the party so cited is not a proper 
party because the town system has or has not been 


adopted, it should claim such defense.^® The stat¬ 
ute does not require that the proceeding shall be 
begun while the county or political subdivision in¬ 
stituting it is furnishing aid or under obligation to 
do so,37 and the fact that the poor person who had 
been receiving support from a county lias left the 
county and is no longer receiving support from it 
docs not afiPect the right of the cotinty to maintain 
the proceeding.33 Since poor relief is a continuing 
obligation of the county, town, city or village con¬ 
cerned, the statutory action is not barred by limita¬ 
tions or laches.39 An alleged pauper not a party to 
the proceeding is not bound by the determination of 
his legal settlement.^*^ 

Under some statutes the commissioner of social 
welfare is empowered to decide the question in rea¬ 
sonable accord with the evidence and with proper 
inferences and deductions therefrom,41 and, in the 
absence of proof that his determination is arbi¬ 
trary, capricious, and not in accord with the law and 
evidence, it cannot be disturbccl.42 Where the de¬ 
termination of the commissioner is appealed to the 
court as authorized by statute, the decision of the 
court is final and conclusive.43 

To the extent that the procedure applicable to 
actions brought under the statute is not therein 
specifically provided for, it is governed by the gen¬ 
eral provisions of the statutes relating to civil proce¬ 
dure, 44 and, accordingly, it has been held that the 
general statute relating to the time for taking appeal 
rather than the statute governing the time for ap¬ 
peal from an order of rexnoval applies.45 


55. N.T.—Town of Addison v. Town 
of Tuscarora, 52 K.E.2d 895, 291 N. 
T. 345. 

26- Where dispute was hetweeii two 
towns in same county, controversy 
was governed by provision relating 
to controversies between towns and 
cities in a county public welfare 
district and not by provision relat¬ 
ing to controversies between public 
welfare districts.—Town of Addison 
V. Town of Tuscarora, supra. 

57- Minn,—In re Stewart, 13 K.W. 
3d 37S, 216 Minn. 485—-Town of 
iDassel v. Village of Darwin, 245 
'MZ, 187 Minn. 331. 

as. Kirm,—Douglas County v. Dead 
Dafce 'Tip.., 228 N.W. 922, 179 Minn. 
5'51. 

PiuOtugs iLsld to support oouclusiou 
of 3:aw 

Minn.—^In re Stewart, 13 N“.W.2d 376, 
.MlnJi. 486, 


29. Minn.—In re Stewart, 13 N.W. 

2d 375, 216 Minn. 485—^Douglas 

County V. Dead Dake Tp., 228 N.W. 
929, 179 Minn. 251. 

30. Minn.—Douglas County v. Dead 
Lake Tp., supra. 

31. Minn.—City of Moorhead v. j 
Town of Flowing, 239 N.W. 217, 
184 Minn. 509—Douglas County v. 
Dead Lake Tp., 228 N.W. 929, 179 
Minn. 251. 

32. Minn.—Douglas County v. Dead 
Lake Tp., supra. 

33. Minn.—In re Golden, 234 N.W. 
7, 182 Minn. 221. 

34. Minn,—In re Golden, supra, 

35- Minn.—In re Golden, supra. 

36. Minn.—In re Golden, supra. 

37. Minn.—Douglas County v. Dead 
Lake Tp., 228 N.W. 929, 179 Minn. 
251. 


38. Minn,—^Douglas County v. Dead 
Lake Tp., supra. 

39. Minn.—In ro Stewart, 13 N.W. 
2d 375, 216 Minn. 485. 

40. Minn.—Thiedo v. Town of Scan- 
dia Valley, 14 N.W.2d 400, 217 
Minn. 2X8. 

41. N.Y.—^Application of Scruton, 28 
N.T.S.2d 914, affirmed In ro Scru¬ 
ton, 36 N.Y.S,2d 435, 264 App.Div. 
925, 

42. N.Y.—^Application of Scruton, 
supra, 

43- N.Y.—Town of Addison v. Town 
of Tuscarora, 52 N.D.2d 895, 291 
N.Y. 345. 

44. N.D.—Stutsman County v. Bow¬ 
man County, 283 N.W. 179, 68 N.D. 
699. 

45. N.D.—Stutsman County v. Bow- 

I man County, supra. 
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B. SETTLEMENT BY BIRTH 


§§ 23-26 


§ 23. In General 

Although the presumption may be overcome, the place 
of a pauper's birth is prima facie the place of his settle¬ 
ment. 

The place of a pauper’s birth is prima facie the 
place of his settlement.^® This presumption may be 
overcome, however, by showing a different settle¬ 
ment derived by the pauper from his father or 
mother, or one subsequently acquired by acts of his 
owm^*^ 

§ 24. Bastards 

The place of birth of a bastard ordinarily fixes its 


settlement unless some trick has been practiced to change 
the place of birth. 

The place of birth of a bastard ordinarily fixes its 
settlement, both at common law,^S and under some 
statutes, as construed by the courts,^® unless some 
trick has been practiced to change the place of 
birth, as where the birth is fraudulently or collu- 
sively caused to happen there,®® or unless the moth¬ 
er has been transported or conducted thither under 
legal authority.®^ In some jurisdictions the place of 
birth of an illegitimate child is held to be its legal 
settlement only when it appears that the mother has, 
not a legal settlement elsewhere.®^ 


C. ACQUIRED SETTLEMENT 


§ 25. In General 

The power of acquiring a settlement Is a personal 
privilege, but compliance with statutes relating thereto 
is essential. 

People generally have the right to settle where 
they please, and where they can best pursue the 
serious business of making a living for themselves 
and families.®^ The power of acquiring a settle 
mcnt is a personal privilege, and the laws regulating 
the settlement of paupers are not intended to fix 
merely the liabilities of the several towns or poor 
districts inter se. This follows from the fact that 
as a general rule paupers may be removed to their 
place of settlement, and, therefore, the power of 
determining for themselves where to live is among 
the most valuable that can be enumerated.®^ Com¬ 
pliance with statutes prescribing the persons who 
may acquire and the mode of acquiring settlements 
is essential to the acquisition of a legal settlement.®® 


§26. Who May Acquire 

a. In general 

b. Aliens 

c. Persons non sui juris generally 

d. Infants 

e. Insane persons or idiots 

f. Slaves 

g. Married women 

h. Deserted and divorced women 

i. Widows and spinsters 

a. In Greneral 

statutory provisions control with respect to who may 
acquire a settlement; and a person cannot have two 
settlements at the same time. 

The question who may acquire a settlement in his 
own right is regulated by, and dependent on, the 
provisions of the statutes.®® A person cannot have 
two settlements at the same time ;®'^ nor can two 
towns be bound to support the same pauper at the 
same time;®^ and hence one cannot gain a settle- 


46. Conn.—Corpus Juris cited iu 
Town of Plainville v. Town of Mil¬ 
ford, 177 A. 138, 139, 119 Conn. 380. 

48 C.J. p 450 note 66. 

Effect of division of town see infra 
§ 33. 

47. Pa.—^Northumberland Overseers 
of Poor V. Milton Overseers of 
Poor, 9 A. 449, 6 Pa.Cas. 503. 

48 C.X p 450 note 67. 

Settlement: 

Acquired by emancipated child see 
infra § 26 d. 

Derived from father or mother see 
infra § 37. 

48- N.C.—^Merritt v. McQuai^, 63 N. 
C. 650. 

48 C.J. p 450 note 69. 

49. Del.—Smith v. State, HoustCr. 
107. 

48 C.J. p 450 note 70. 


50. Vt.—Plymouth v. Windsor, 7 Vt. 
327. 

48 C.J. p 451 note 72. 

51. Vt.—Burlington v, Essex, 19 Vt. 
91. 

52. N.J.—^McCoy V. Newton, 37 N.J. 
Law 133. 

48 C.J. p 451 note 76. 

Settlement of bastard derived from 
mother see infra § 37 g. 

53. Iowa.—Emmet County, Iowa, ex 
rel. Johnston v. Dally, 248 N.W. 
366, 216 Iowa 166. 

54. Conn.—Colchester v. Lyme, 13 
Conn, 274. 

55. Mass.—Taunton v. Wareham, 26 
N.E. 451, 153 Mass. 192. 

48 C.J. p 451 note 81. 

Construction of statutes as to set¬ 
tlement generally see supra § 22 b. 
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Mode of acquiring settlement see in¬ 
fra §§ 27-32. 

56. Pa.—Berks County Poor Dist. v. 
Montgomery County Poor Dist., 18 
Pa.Dist. & Co. 197, 24 Berks Co. 
238. 

48 C.J. p 451 note 82. 
luliahitauts removing from one place 
to another in state 
Conn.—^New Haven v. Bridgeport, 37 
A. 397, 68 Conn. 588. 

48 C.J. p 452 note 4. 

Person coming from another state 
Conn.—Guilford v. Norwalk, 46 A. 

881. 73 Conn. 161. 

48 C.J. p 452 note 6. 

57. Mass.—Salem v. Ipswich, 10 
Cush. 517. 

58. Mass.—Salem v, Ipswich, supra. 
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ment in his own right in the same town in which he 
derives a settlement from his father.®® 

h. Aliens 

Under the provisions of some statutes an alien may 
acquire a settlement, but under other statutes he may not. 

Under the provisions of some statutes an alien can 
gain no settlement by commorancy,®^ but under 
others he may.®^ A statute, providing that “any 
person” who shall take a bona fide lease of premises, 
etc., shall acquire a settlement, has been held to in¬ 
clude an alien as well as a naturalized or native 
citizen.®^ So, a statute relating to the acquisition 
of a settlement by a soldier enlisted in the continen¬ 
tal army has been held to include an enlisted alien ;®3 
and, having acquired a settlement under such stat¬ 
ute, the alien could gain a settlement in any other 
town by commorancy.®^ Where a person, who was 
bom in Great Britian came into the United States 
as a soldier during the Revolutionary War and was 
made a prisoner of war, but was not confined, vol¬ 
untarily continued his residence, after the war, in 
the state in which he had been a prisoner, he became 
a citizen oi that state, and capable of acquiring a 
settlement therein.®^ 

Persons coming directly from foreign port or 
place. Under some statutes the settlement of per¬ 
sons coming directly from Europe, or from some 
foreign port or place is provided for in the town in 
which they first settle and reside.®® Such statutes 
do not apply to persons who have acquired a legal 
settlement in the United States prior to complying 
with the conditions of the statute.®*^ The term 
“foreign port or place” does not include a sister 
state,®® and it has been held that the term “directly” 


requires that the person should not have passed 
through some other state. ®^ On the other hand, it 
has been hel'd that merely landing in a sister state 
will not prevent a person from gaining a settlement 
under the statute, provided he landed with the in¬ 
tention of continuing his journey to the place of 
destination, and immediately did so.'^® 

A naturalized alien can, after his naturalization, 
acquire a settlement by compliance with statutes 
relating to the acquisition of settlements by citi¬ 
zens,but, in the absence of statutory authority, 
naturalization combined with prior residence does 
not confer a settlement on an alien.'^^ 

Children of aliens. Children born in the United 
States of alien parents are citizens of the United 
States, and as such may acquire settlements in their 
own right, after reaching majority.'^® 

c. Persons Non Sui Juris Generally 

Persons non sui Juris are ordinarily incapable of ac¬ 
quiring settlements In their own right, although there is 
authority holding that such persons may acquire a settle¬ 
ment through the ownership and occupation of a free¬ 
hold. 

Although the statutes do not expressly provide 
that only persons sui juris shall acquire settlements 
in their own right, this has been held to be an im¬ 
plied provision, and persons non sui juris have ordi¬ 
narily been held incapable of acquiring settlements 
in their own right.*^^ This rule has generally been 
adhered to even where the statute, lin providing who 
may acquire a settlement, uses the term “any in¬ 
habitant”'^® or “all persons,”*^® but it has been held 
that a person non sui juris may acquire a settle¬ 
ment through the ownership and occupation of a 
freehold.*^ 


59- Mass.—Salem v. Ipswich, supra. 

60- * Conn.—Somers v. Barkhamstead, 
1 Root 398. 

48 C.J. p 451 note 88. 

Derivative settlement of children 
Porn in other countries see infra 
§ 37 d. 

61- Minn.—^Villa^e of Litchfield v. 
Meeker County, 233 N.W. 804, 182 
Minn. 150. 

Vt.—Town of Barton v. Town of Al¬ 
bany, 189 A. 858, 108 Vt. 631. 

48 C.J. p 451 note 89. 

62- Pa.—^McKean County Poor Dist. 
V. Rouse, 7 Pa.Super. 628. 

Leasing real estate as mode of ac¬ 
quiring settlement generally see 
infra § 29. 

63. Conn.—Griswold v. North Ston- 
Ington, 5 Conn. 367, 

C4- Conn.—Griswold v. North Ston- 
ington, supra. 

48 CcJ. p 452 note 93* 


65. Mass.—Cummington v. Spring- 
field, 2 Pick. 394. 

66. N.Y.—^Hempstead Overseers of 
Poor V. New York Alms-House 
Commissioners, 4 City Hall Rec. 
171. 

48 C.J, p 452 note 95. 

67. N.J.—Brower v. Smith, 46 N.J. 
Law 72. 

68. N.Y.—Chatham Overseers of 
Poor V. Middlefield Overseers of 
Poor, 19 Johns. 56. 

69- N.Y.—Chatham Overseers of 
Poor V. Middlefield Overseers of 
Poor, supra. 

70. N.J.—^New Barbadoes Tp, v. 
Paterson, 27 N.J.Law 644. 

48 C.J. ‘p 452 note 99. 

71. Conn.—Guilford v. New Haven, 
16 A. 240, 56 Conn. 465—^Vernon v, 
Ellington, 2 A. 757, 53 Conn. 330. 
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72. Conn.—^Bridgeport v. Trumhull, 
37 Conn. 484. 

48 C.J. p 452 note 2. 

73. Conn.—^New Hartford v. Canaan, 
5 A. 360, 54 Conn. 39. 

74. Conn.—Corpus Juris cited iu 
Town of Plainville v. Town of Mil¬ 
ford. 177 A. 138, 140, 119 Conn. 
380. 

48 C.J. p 452 note 7. 

75. Conn.—Huntington v. Oxford, 4 
Day 189. 

76. Me.—^Milo v. Kilmarnock, 11 Me. 
455—Hallowell v. Gardiner, 1 Me. 
93. 

48 C.J. p 453 note 9. 

Infants see infra subdivision d of 
this section. 

77. Mass.—^Hopkinton v- Upton, 3 
Mete. 165. 

48 C.J. p 453 note 11. 

Acquisition of settlement by own- 
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d. Infants 

(1) In general 

(2) Emancipation 

(1) In General 

In the absence of statutes requiring a different hold¬ 
ing, infants are generally considered incapable of acquir¬ 
ing a settlement in their own right prior to emancipa¬ 
tion. 

Infants, not being sui juris, but under the control 
of their parents and deriving their settlement from 
them, have, as a general rule, and in the absence of 
any statute to the contrary, been held incapable of 
acquiring a settlement in their own right prior to 
emancipation,*^S and this rule applies to illegitimate 
as well as to legitimate children.*^^ In some juris¬ 
dictions, however, it has been held that infants may 
acquire settlements through the owners:hip and oc¬ 
cupation of a freehold,^® in the absence of .a stat¬ 
utory provision to the contrary and it has like¬ 
wise been held that an infant comes within a statute 
providing for the acquisition of a settlement by 
military service.82 Some authorities have also held 
that an infant may acquire a settlement by resi¬ 
dence under a statute conferring such settlement on 
''any person otr persons.”^^ 

(2) Emancipation 

Under some statutes, but not under others, a minor, 
on his emancipation, may acquire a settlement in his own 
right. 

It has generally been held that a minor who, while 
living with his parents, can have only a derivative 
settlement, may, if emancipated, acquire a settle¬ 
ment in his own right under statutes providing for 


§ 26 

the acquisition of settlements by "all persons,^’ "any 
resident,” or "any person,” etc., without any express 
disqualifications with respect to minors.^^ Where, 
however, the statute expressly provides for the ac¬ 
quisition of settlements'by "persons of age,” in a 
particular mode, a minor, although emancipated, 
cannot acquire a settlement in such mode;85 and 
the same is true with respect to statutes providing 
for the acquisition of a settlement by "any person 
having attained majority.”26 

What constitutes emancipation. Emancipation 
under the pauper laws is not to be presumed, al¬ 
though it may be implied from circumstances-^*^ 
Emancipation exists when the minor contracts a 
new relation inconsistent with being a part of the 
family,22 as by marriage.29 In order to constitute 
emancipation the parents must absolutely renounce 
all care and control of the infant.20 Mere residence 
of a minor apart from his parents is not emancipa¬ 
tion nor is a minor emancipated by deserting his 
home or becoming a vagrant,®^ unless such act is 
assented to by the parent.^s So it has been held that 
a minor bound out by a written indenture until he is 
twenty-one years of age is not thereby emancipated 
so as to be capable of acquiring a settlement®^ 

e. Insane Persons or Idiots 

An insane person or Idiot cannot acquire a settlement 
in any place by virtue of acts requiring his own volition, 
although he is capable of gaining a settlement by a mode 
not requiring an act of his own volition. 

An insane person or idiot cannot acquire a settle¬ 
ment in any place by virtue of acts requiring his 
own volition.®5 Such a person is, however, capable 


ershlp or Interest in property gen¬ 
erally see infra § 28. 

78. Conn.—Corpus Juris cited in 
Town of Plainville v. Town of 
Milford, 177 A. 138, 140, 119 Conn. 
380. 

48 C.J. p 453 note 17. 

Derivative settlement of infants see 
infra 5 37. 

79. Conn.—^Huntington v. Oxford, 4 
Day 189. 

48 C.J. p 453 note 18. 

80. Mass.—Granby v. Amherst, 7 
Mass. 1. 

Acquisition of settlement through 
ownership or interest in property 
generally see infra § 28. 

81. Mass.—Granby v. Amherst, su¬ 
pra. 

82. Mass.—^Pall River v. Taunton, 
22 JSr.R 584, 150 Mass. 106. 

Acquisition of settlement by mili¬ 
tary service generally see infra § 
31. 

83. N.J,—Marlboro Tp. v. Freehold, 
14 A. 595, 50 N.J.Daw 509. 


Acquisition of settlement by resi¬ 
dence see infra § 32. 

84. Conn,—Corpus Juris quoted in 
Town of Plainville v. Town of Mil¬ 
ford, 177 A. 138, 140, 119 Conn. 380. 

48 C.J. p 453 note 25. 

85. Wis.—Town of Grand Chute v. 
Milwaukee County, 282 N'.W. 127, 
230 Wis. 213. 

48 C.J. p 453 note 26. 

The expression "of full age” in 
statutes relating to legal settlement 
has generally been interpreted to 
mean “of age.“—^La Crosse County 
V. Vernon County, 290 N-W. 279, 233 
Wis. 664—Town of Grand Chute v. 
Milwaukee County, 282 N.W. 127, 230 
Wis, 213. 

86. Iowa.—Clay County v. Palo Al¬ 
to County, 48 N.W. 1053, 82 Iowa 
626. 

48 ’C.J. p 453 note 27. 

87. N.J.—^Alexandria Tp. Overseers 
of Poor V. Bethlehem Tp, Over¬ 
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seers of Poor, 16 K.J.Law 119, 31 
Am.D. 229. 

48 C.J. p 454 note 28. 

88. Vt.—Sherburne v. Hartland, 37 ' 
Vt. 528. 

48 C.J. p 454 note 29. 

89. Vt.—Sherburne v. Hartland, su¬ 
pra. ; 

90- Me.—^Bangor v. Readfield, 32 i 
Me. 60. 

48 C.J. p 454 note 31. 

01. Isr.H. —Tamworth v. New Mar-' 
ket, 3 N.H. 472. 

Vt.—^Sherburne v. Hartland, 37 Vt. 
528. 

92- Me.—^Bangor v. Readfield, 32, 
Me. 60. 

03. Me.—^Bangor v* Readfield, su¬ 
pra. 

04- Me.—^Frankfort v. New Vine-: 
yard, 48 Me. 565. J 

48 C.J. p 454 note 35. j 

95- Minn.—Corpus Juris quoted ixtt 
In re Peniondtz, 16 N.W.2d 902,| 
904» 218 Minn. 525—Corpus Jurisi 
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of gaining a settlement by a mode not requiring an 
act of volition of his own.^® Accordingly, it has been 
held in some jurisdictions, under statutes providing 
for the acquisition of a settlement by continuous 
residence in a particular place for a designated 
time, that a person non compos mentis may acquire 
a settlement by such residence, unless excluded by 
the terms of the statute.97 In such case it has been 
held that the act of fixing the residence of one who 
is non compos mentis may be done by the individual^ 
having the care of his person.^ ^ Where, however, 
intention and power of choice are elements of the 
residence necessary to gain a settlement, a person 
non compos mentis, being incapable of intention or 
choice, cannot acquire a settlement by that mode;®® 
and on this theory it has been held that a person 
non compos mentis and not emancipated, although 
of full age, cannot acquire an independent settle¬ 
ment by residence.! 

Settlement by ownerhip of property. In some ju¬ 
risdictions it has been held that a person non compos 
mentis may acquire a settlement through the own¬ 
ership and occupation of a freehold.^ 

Where insanity occurs after legal settlement is 
once commenced, it does not interrupt the gaining 
of a settlement.3 

Degree of incapacity. When the question of the 
degree of the mental capacity of a pauper has 
arisen, it has been held that, in order to disqualify 
a person from making a choice of a settlement, the 
mental derangement need not amount to complete 


madness; if the mind is diseased to such an extent 
as to deprive the person of volition, free will, and 
power of choice, or deprive him of self-control as 
to matters involved in a choice of settlement, this is 
sufficient.^ Incipient insanity does not incapacitate 
one from gaining a settlement nor is a person in¬ 
capacitated by mere eccentricity^ or weakness of 
intellect not amounting to idiocy.'^ The fact that a 
person has once been adjudged insane will not pre¬ 
vent him from gaining a settlement if he has 
mental capacity sufficient to choose his own resi¬ 
dence, although he has not formally been declared 
restored to saniity.S 

f. Slaves 

In the absence of statutory provisions, a slave, prior 
to his emancipation, could acquire no settlement in his 
own right. 

During the existence of slavery in this country, 
it was held that slaves could acquire no settlement 
in their own right,® and in the absence of statutory 
provisions;!® but on emancipation they became sui 
juris and could acquire a settlement.!! 

Wife of slave. The wife of a slave does not 
acquire a settlement in her own right by residence 
on 'a plantation at the time of its incorporation.!^ 

g. Married Women 

Unless the statute so provides, a married woman 
cannot, as a general rule, acquire a settlement in her 
own right. 

In view of the rule discussed infra § 36 that the 


cited in Stearns County v. Town¬ 
ship of Pair Haven, 279 N.W. 707, 
710. 203 Minn. 11. 

48 C-J. p 454 note 37. 

Derivative settlement of children 
non compos mentis see infra § 37. 

90. Me.—^Lubec v. Eastport, 3 Me. 

220 . 

Minn.—iCorpns Juris guoted in In re 
Peniondtz, 16 N.W.2d 902, 904, 218 
Minn. 525. 

97. Me.—^Inhabitants of Friendship 
V. Inhabitants of Bristol, 170 A. 
496, 132 Me. 285. 

Minn.—Corpus Juris QLUoted in In re 
Peniondtz, 16 N.W.2d 902, 904, 218 
Minn. 526. 

48 C.J. p 454 note 40. 

98. Minn.—Corpus Juris q,uoted in 
In re Peniondtz, 16 N.W,2d 902, 
904, 218 Minn. 525. 

48 C.J. p 454 note 41. 

Judgment determining settlement 
held not inequitable 
A judgment, holding that legal 

settlement of indigent person was in 

county wherein she obtained a legeil 

settlement after having been declar¬ 


ed feeble-minded and placed under 
guardianship of the state board of 
control, was not inequitable to coun¬ 
ty in which she had so acquired a 
legal settlement where, at the time 
she was first committed to guardian¬ 
ship and when residing in another 
county, ^she had not made application 
for relief.—In re Peniondtz, 16 N.W. 
2d 902, 218 Minn. 525. 

99. Pa.—Jenkins Tp. v. Berks Coun¬ 
ty Poor Dist., Com.Pl., 32 Luz.L. 
Reg. 153. 

48 C.J. p 454 note 43. 

1. Pa.—Jenkins Tp. v. Berks Coun¬ 
ty Poor Dist., supra. 

48 C.J. p 464 note 44. 

2. Mass.—Taunton v. Middlehor- 
ough, 12 Mete. 35—^Upton v, North- 
bridge, 15 Mass. 237. 

Acquisition of settlement through 
ownership of property generally 
see infra § 28. 

3. Vt.—Topsham v. Williamstown, 
12 A. 112, 60 Vt. 467. 

48 C.J, p 454 note 48. 

Interruption of residence by commit¬ 
ment to insane asylum see infra § 
32 


4. Me.—^Fayette v. Chesterville, 77 
Me. 28, 52 Am.R. 741. 

Mass.—Townsend v. Pepperell, 99 
Mass. 40. 

5. Mass.—^Buckland v. Charlemont, 
3 Pick. 173. 

6. Pa.—Buffalo Tp. Poor Dist. v. 
Mifflinburg Borough Poor Dist., 32 
A 28, 168 Pa. 445. 

7- Pa.—^Monroe Tp. Poor Dist. v. 
Union Tp. Poor Dist., 26 Pa.Dist. 
217, 43 Pa.Co. 513. 

48 C.J. p 454 note 63. 

8. Ill.—^McHenry County v. Dorr, 
39 IU.APP. 240. 

9. Me.—^Hallowell v. Gardiner, 1 
Me. 93. 

48 C.J. p 455 note 66. 

10. N.J.—Cadwallader v. Durham, 
46 N.J.Law 53. 

48 C.J. p 455 note 57. 

11. Conn.—Colchester v. Lyme, 13 
Conn. 274, 

48 C.J. p 455 note 58. 

12. Me.—^Hallowell v. Gardiner, 1 

. Me. 93. 
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settlement of a ma^rried woman is that of her hus¬ 
band if he has one within the state, she cannot, as 
a general rule, unless the statute so provides, ac¬ 
quire a settlement in her own right,even where 
the husband has none.^^ A statute providing that 
''any woman” of the age of twenty-one years who 
resides continuously in any place within the state 
for a certain length of time without receiving relief 
as a pauper shall thereby gain a settlement in such 
place does not apply to married women and this 
is equally true of a statute providing that "any per¬ 
son” of full age having an estate of inheritance or 
freehold and living thereon for a designated period 
shall gain a.settlement.i6 On the other hand, it has 
been held that a married woman may acquire a set¬ 
tlement in her own right by the ownership of real 
estate, under a statute giving such right to "any 
person” of the age of twenty-one years having real 
estate.!*^ 

Construction of statutes giving married women 
right to acquire settlements. Statutes providing for 
the acquisition of a settlement by an unsettled mar¬ 
ried woman in her own right, through residence, 
provided she does not receive relief as a pauper dur¬ 
ing the period required to gain such settlement, have 
been construed in some decisions.^^ The purpose 
of such statutes was to change the law with respect 
to married' women and place them on the same 
footing in respect of the acquisition of a settlement 
as widows and unmarried women.^^ A married 
woman who has a settlement derived from her fa¬ 
ther, although her husband has no settlement, is not 
"unsettled” within the meaning of such provision.^o 
So it has been held that the words "married women 
who have not a settlement derived by marriage” 
refer to a marriage then existing, and not to a 
former marriage which has been dissolved by the 
death of the husband .21 

If the marriage is voidj the woman remains a 


feme sole as far as her right to acquire a settlement 
in her own right is concerned'.^^ 

L Deserted and Divorced Women 

Even though a married woman has been deserted by 
her husband, she cannot acquire a settlement in her own 
right unless authorized to do so by statute, but a divorced 
woman may acquire a settlement in her own right. 

It has been held that a married woman cannot 
acquire a settlement in her own right, even though 
she has been deserted by her husband,23 in the 
absence of express or implied statutory authority.2^ 
A married woman who has been divorced from her 
husband,25 including one who has been divorced 
a mensa et thoro,26 may acquire a settlement in her 
own right. 

Remarriage of deserted wife. If a deserted wife 
remarries during the life of her husband, such mar¬ 
riage being illegal, she can acquire no settlement 
by residence under it.^*^ 

i. Widows and Spinsters 

Widows and spinsters are under no disability with 
regard to the acquisition of a settlement. 

A widow may, on complying with the require¬ 
ments of the statute, acquire a settlement in her 
own right, just as any other person sui juris may,23 
and it is immaterial that she already had a deriva¬ 
tive settlement from her deceased husband.29 

Unmarried women are under no disability with 
regard to the acquisition of a settlement.20 

§ 27. Mode of Acquiring 

a. In general 

b. Service 

c. Apprenticeship 

d. Holding public office 


13. Mass.—Somerville v. Boston, 120 
Mass. 574. 


48 C.J. p 455 note 64. 

14. Mass.—Somerville v. 

Boston, 

supra. 

48 C.J. p 456 note 66. 

15. Mass,—Somerville v. 

Boston, 

supra. 

48 C.J. p 455 note 68. 



16. Mass.—Spencer v. Leicester, 6 
2Sr.E. 820, 140 Mass, 224. 

17. ]Sr.H.—^Andover v. Merrimack 
County, 37 N,H. 437. 

18- Mass.—•Williamsburg v. Adams, 
68 N.E, 230, 184 Mass. 263. 

48 C.J. p 455 note 71. 

Receiving pauper relief as prevent¬ 
ing acquisition of settlement see 
infra S 34, 


16. Mass.—^Bradford v. Worcester, 
63 N.E. 310, 184 Mass, 557. 

48 C.J. p 455 note 72. 

20. Mass.—Middleborough. v. Plymp- 
ton, 4 JSr.E. 586, 140 Mass. 325. 

21- Mass.—^Bradford v. Worcester, 
69 N.E. 310, 184 Mass. 557. 

48 C.J- p 455 note 74. 

22. Conn.—Johnson v. Huntington, 
1 Day 212. 

23. Me.—^Howland v. Burlington, 53 
Me. 54. 

48 C.J. p 455 note 76. 

24. Pa.—-Kittanning Borough Poor 
Dist. V, Armstrong County, 17 Pa. 
Dist. 673, 34 Pa-Co. 221. 

48 C,J. p 455 note 77. 
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25. Ohio.—Spencer Tp. v. Pleasant 
Tp.. 17 Ohio St. 31. 

48 C.J. p 456 note 78. 

26. Pa.—Williamsport v. Eldrad 
Tp., 84 Pa. 429—^Woodward Tp. 
Overseers of Poor v. Lock Haven 
Poor Dist., 13 Pa-Co. 157. 

27. Me.—^Howland v. Burlington, 63 
Me. 54. 

48 C.J. p 456 note 79. 

28. Pa.—^Mifflin Tp. v. Elizabeth Tp., 
18 Pa. 17. 

48 C.J. p 456 note 80. 

29. Pa.—^Mifflin Tp. v. Elizabeth 
Tp., supra, 

30. Vt,—^Manchester v. Springfield, 
16 Vt. 385. 
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a. Id. Cbneral 

The statutes relating to the legal settlement of the 
poor contemplate that a settlement is acquired by some 
voluntary act of the person concerned, and failure to 
comply with any provision of the statute prevents the 
acquisition of a settlement under that provision. 

The statutes relating to the legal settlement of the 
poor contemplate that a settlement is acquired by 
some voluntary act of the person concerned.®^ 
Failure to comply with any one of the provisions of 
the statutes prevents the acquisition of a settlement 

under that provision,32 

b. Searvice 

Under some statutes a settlement may be gained in 
any poor district by an unmarried person not having a 
child who shall be bound or hired as a servant within 
such district and shall continue such service during one 
whole year; and such statutes contemplate a contract 
of hiring binding on both parties, and an actual, con¬ 
tinuous service for the required time by virtue of a hir¬ 
ing. 

Under a statute providing that a settlement may 
be gained in any poor district by any unmarried 
person, not having a child, who shall be bound or 
hired as a servant within such district, and shall 
continue in such service during one whole year, the 
term "unmarried person’* has been construed to in¬ 
clude an emancipated minor child,^^ as in the case 
of a minor child who goes out to work because of 
the death or desertion of his parents,and a mar¬ 
ried woman who has been deserted by her hus- 
band.^^ The word “child** has been held to mean 
a legitimate child,^® so that an unmarried woman 
having a bastard child may gain a settlement by 
hiring and service for one whole year.S'^ It has 
also been held that the parent will be regarded as 


“not having a child,” within the meaning of the 
statute, if he has no child that can be a burden on 
the district, town, or parish in consequence of the 
parent’s acquiring settlement therein,^^ as where 
the child is emancipated.^^ 

The settlement is gained where the services are 
performed under a contract of hiring, 'although the 
pauper may reside elsewhere.'^® 

Contract of hiring. In order to obtain a legal 
settlement by service, there must be a contract of 
hiring, express or implied, which is binding on both 
parties.4i Such contract need not be entire,^^ ft 
being sufficient if there has been a continuous serv¬ 
ice for a whole year under one or more contracts.^3 
So, where the statute requires only the service, and 
not the contract, to be for a year, the contract of 
hiring may be for an indefinite time, or at will, if 
the service is continued for the prescribed time.^^ 

A money consideration is not necessary to sup¬ 
port the -contract of hiring, but any other valuable 
consideration,45 such as board and lodging,^® will 
suffice. 

The service. The service must be by virtue of a 
hiring; service alone, without a hiring, will not give 
a settlement.47 It is not necessary that the service 
be menial or rendered in performance of household 
duties.48 There must be an actual, continuous serv¬ 
ice for the required time,49 and the criterion for 
determining whether absence from service breaks 
its continuity and prevents its being a whole year’s 
service as contemplated by the statute is whether, 
during the intervals of absence, the contract of hir¬ 
ing is continued.^® 


31. S.B.—In re Mortensen, 2 N.W. 
2d 679, 68 S.D. 341. 

32. K.H.—^Lancaster v. Coos Coun¬ 
ty, 68 A. 867, 74 N.H. 439. 

33. Pa.—Schuylkill County Poor Di¬ 
rectors V. Korthampton County 
Poor Directors, 17 Pa.Dist. 41. 

48 C.X p 468 note 53. 

Riffht of emancipated child to ac- 
<iuire settlement generally see su¬ 
pra § 26 d. 

34. Pa.—Schuylkill County Poor Di¬ 
rectors V. Korthampton County 
Poor Directors, supra* 

35. Pa.—^tioyalsock Tp. v, Johnson- 
burg, 14 Pa.Co. 323. 

Right of deserted wife to acquire 
settlement generally see supra § 
26 h. 

86. Pa,—^Forest City Overseers of 
Poor V. Damascus Overseers, 34 A. 
351, 176 Pa. 116. 

48 C.J. p 463 note 57. 


37. Pa.—Forest City Overseers of 
Poor V, Damascus Overseers, su- 
■pra. 

48 C.J. p 463 note 57. 

38. Pa.—Turbett Tp. Overseers of 
Poor V. Port Royal Borough Over- 

, seers of Poor, 33 Pa.Super. 520. 

39. Pa.—Turbett Tp. Overseers of 
Poor V.' Port Royal Borough Over¬ 
seers of Poor, supra. 

48 C.J. p 463 note 59. 

40. Pa.—^Bellefonte Borough Over¬ 
seers of Poor V. Somerset County 
Poor Dist., 31 A. 1086, 168 Pa. 286. 

41. Pa.—CJregg Tp. v. Half-Moon 
Tp., 2 Watts 342. 

48 C.J. p 463 note 61. 

42. Pa.—^Fayette Tp. v. Fermanagh 
Tp., 1 Pa.Dist. 795, 11 Pa.Co. 70. 

48 C.J. p 464 note 62. 

43. Pa.—^Fayette Tp. v. Fermanagh 
Tp., supra. 

48 C.J. p 464 note 63. 
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44. Pa.—Buffalo Tp. Poor Dist. v. 
Mifiiinburg Borough Poor Dist., 
32 A. 28, le'^ Pa. 445. 

48 C.J. p 464 note 65, 

45. Pa.—Tioga County Overseers v. 
Lawrence Tp. Overseers, 2 Watts 
43. 

48 C.J. p 464 note 66. 

4©. Pa.—^Northampton County Poor 
Directors v. .Stroudsburg Poor 
Dist.. 9 Pa.Dist. 614, 23 Pa.Co. 488. 
48 C.J. p 464 note 67. 

47. Pa.—^Lewistown Borough v. 
Granville Tp., 6 Pa, 283. 

48 C.J, p 464 note 68. 

48. Pa.—^Bradford Tp. v, Huston 
Tp., 15 Pa.Co. 323. 

48 C.J. p 464 note 69. 

49. Pa.—Bradford Tp. v. Huston 
Tp., supra. 

48 C.J. p 464 note 70. 

50. Pa.—^Heidleberg v. Lynn, 5 
Whart. 430, 34 Am.D. 666. 

48 C.J. p 464 note 71. 
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c. Apprenticeship 

Under some statutes an apprentice may acquire a 
settlement by virtue of his apprenticeship. Generally an 
indenture of apprenticeship, as distinguished from a mere 
written contract of hire, is required, and under some stat¬ 
utes subjection to indenture without service under it is 
insufficient to confer a settlement. 

Under some statutes an apprentice may acquire a 
settlement by virtue of his apprenticeship.^! In 
order to enable an apprentice to gain a settlement 
under some of these statutes it is not necessary that 
the master should be settled within the parish or 
town in which the apprentice serves.^^ Paupers 
bound out as apprentices by overseers of the poor 
or parish officers may acquire a settlement.^^ 

Indenture, The statutes require an indenture of 
apprenticeship, as distinguished from a mere written 
contract of hire.^^ Where a pauper is bound out 
as an apprentice by a poor district and the in¬ 
denture contains a clause whereby the master in¬ 
demnifies the district against all costs for support 
during the term of apprenticeship, such indenture is 
insufficient to enable the apprentice to gain a settle¬ 
ment by service thereunder.55 

Service in general. Where the statute requires 
service by an apprentice before he may acquire a 
settlement, subjection to indenture without service 
under it is insufficient to confer a settlement.^® The 
service required by the statute must be actual service 
under the indenture of apprenticeship,®'^ An ap¬ 
prentice, in order to gain a settlement, must serve 
with his master for the period required by the stat¬ 
ute, and, if he absents himself and roves abroad, he 
does not gain a settlement®® 

Service under void indenture. Where the inden¬ 
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ture is so defective as to be absolutely void, no set¬ 
tlement will be gained by service thereunder.®^ 
Service under a parol agreement is insufficient.®® 

Service under voidable indenture. An apprentice 
may gain a settlement by service for the prescribed 
time under an indenture which is merely voidable,®! 
although after such period and before the comple¬ 
tion of the term he avoids it.®2 

Service under assigned indenture. Although, as 
discussed in Apprentices § 10 a (1), a contract 
of apprenticeship is not assignable, in the ab¬ 
sence of statutory authority, so as to bind the 
apprentice to a new service, where an assignment 
has been made by the master, service with the as¬ 
signee is sufficient to entitle the apprentice to a set¬ 
tlement.®® The same is true where the apprentice 
serves the new master with the consent of his old 
master without any formal assignment of the inden¬ 
ture.®^ The consent may be inferred from circum¬ 
stances.®® In the absence of consent, whereby the 
new service may be attributable to apprenticeship, 
however, no settlement is conferred,®® In other 
words, there must be an assignment, express or im¬ 
plied.®'^ 

d. Holding Public Office 

Under some statutes settlements may be acquired by 
holding and serving in certain public offices for a spe¬ 
cified 'time. 

Under some statutes settlements may be gained by 
holding and serving in certain public offices for a 
specified time.®® Actual service in the office and 
performance of the duties thereof are necessary to 
enable the person to gain a settlement; it is not 
enough that he was chosen to office.®® When the 


51. Wis,— TjSl Crosse County v. Ver¬ 
non County, 290 N.W. 279, 233 
Wis. 664, 

48 C.J. p 464 note 73, p 465 notes 74- 
82. 

52. N.J.—^South Brunswick Tp. v. 
Independence Tp., 14 N.J.Law 549. 

53. N-J.—^Franklin Tp. Overseers v. 
Bridgewater Tp. Overseers, 20 N.J. 
Law 563. 

N.Y.—^Hamilton Overseers of Poor v. 
Eaton Overseers of Poor, 6 Cow. 
658. 

54. K.X—^N'orth Brunswick Tp. Ov¬ 
erseers V. Franklin Tp. Overseers, 
16 ]Sr.J.Law 535. 

55. Pa.—^Lock Haven Poor-Dist. v. 
Chapman Tp. Poor’ List, 13 A. 
742, 10 Pa.Cas. 136. 

56. N.J.—Jefferson Tp. Overseers of 
Poor V. Pequanack Tp. Overseers 
of Poor, 13 N.J.Law 187. 

57* N.J.—Jefferson Tp. Overseers of 


Poor V. Pequanack Tp. Overseers i 
of Poor, supra. ! 

48 C.J. p 465 note 92. ' 

58. N.J.—Jefferson Tp. Overseers of 
Poor V. Pequanack Tp. Overseers 
of Poor, supra. 

58. N.J.—^North Brunswick Tp. Ov¬ 
erseers V. Franklin Tp. Overseers, 
16 N.J.Law 535. 

48 C.J, p 465 note 94. 

60. N.Y.—Niskayuna Overseers of 
Poor V. Albany Overseers of Poor, 
2 Cow. 537, 

61- N.J.—^Bloomfield Tp. Overseers 
V. Acquackanunck Tp. Overseers, 8 
N.J.Law 257. 

48 C.J, p 466 note 96. 

62. N.J.—^Bloomfield Tp. Overseers 
V. Acquackanunck Tp. Overseers, 
supra. 

63. N.J.—^Kingwood Tp. Overseers 
of Poor V. Bethlehem Tp. Over¬ 
seers of Poor, 13 N.J.Law 221. 

48 C.J. p 466 note 99. 


64- N.J.—^Kingwood Tp. Overseers 
of Poor V. Bethlehem Tp. Over¬ 
seers of Poor, supra. 

48 C.J. p 466 note 1. 

65. N.J.—^Kingwood Tp. Overseers 
of Poor V. Bethlehem Tp. Over¬ 
seers of Poor, supra, 

66. N.J.—Orange Tp. Overseers of 
Poor V. Springfield Tp. Overseers 
of Poor, 14 N.J.Law 321. 

48 C.J. p 466 note 4, 

67. N.J.—Orange Tp. Overseers of 
Poor V. Springfield Tp. Overseers 
of Poor, supra—Trenton Overseers 
V. Nottingham Overseers, 1 N.J. 
Law 335. 

63. Mass.—^Belgrade v. Sidney, 15 
Mass. 523. 

48 C.J. p 466 note 6. 

68. Mass.—^Paris v. Hiram, 12 Mass. 
262. 

i 48 C.J. p 466 note 7. 
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statute requires service of one whole year in a given 
office to give a settlement, it means a political year, 
or from one election to another and, hence, if a 
person chosen to the office voluntarily removes from 
the town or parish, as the case may he, within the 
year, so as to render himself incapable of perform¬ 
ing the duties of his office for a whole year, he 
gains no settlement’ll On the same principle, no 
settlement is gained by an officer who is compulsori¬ 
ly removed from the town and confined in prison so 
that he is not able to discharge the duties of the 
office.'^2 Temporary incapacity to discharge the 
duties of the office, however, caused by sickness or 
absence, does not prevent the gaining of a settle¬ 
ment. ''3 A statute providing merely that one who 
holds a given office in the town for two years shall 
have a settlement does not necessitate a holding of 
such office for two years in succession but it is 
essential to the acquisition of a settlement under 
such provision that the person shall have a continu¬ 
ous residence in the town from the time he first 
holds the office until the settlement has been ac¬ 
quired; and, if he holds the office for two years, 
but with an interval between, and during that pe¬ 
riod resides out of town for any time, he acquires no 
settlement.'^® 

§ 28. - Ownership or Interest in, and Ac¬ 

quisition of, Property 

a. Ownership or interest 

b. Acquisition 

a. Ownership or Interest 

(1) In general 

(2) Interest or title necessary 

(3) Value of estate 

(4) Occupation 

(1) In General 

Under, some statutes a person may acquire a settle¬ 
ment by virtue of ownership or Interest in property of 
specified value, and occupation thereof, if real estate, for 
a designated period. 

One of the modes of gaining a settlement pre¬ 
scribed by many of the statutes is the ownership or 


interest in property of specified value within the 
town, and occupation thereof, if real estate, for a 
designated period.’^® The person’s ownership must 
continue for the statutory period, and, if he dis¬ 
poses of the property before the expiration of that 
period, he will not gain a settlement, although 
taxes are assessed on the property and paid by him 
for the full time.'^'J^ Under a statute providing that 
'a person having real estate of a specified value or 
personal estate of a specified value, in the town 
where he dwells, and paying all taxes assessed on 
him and his estate for a designated number of years 
shall gain a settlement in the town, the person must 
have the required amount of real estate during the 
whole of the time designated, or the required 
amount of personal estate during such time, and, 
if he has the real estate only a part of -the time and 
the personal estate during the rest of the time, he 
does not acquire a settlement.'^3 Where the stat¬ 
ute does not require that the property shall be held 
for any length of time, it is sufficient if the holder 
possesses it in fee during the shortest conceivable 
period of time.'^3 

(2) Interest or Title Necessary 

(a) In general 

(b) Trust estate 

(c) Interest of mortgagor 

(d) Curtesy and dower interests 

(a) In General 

Under statutes providing for the acquisition of a set¬ 
tlement through ownership of reaJ estate, a freehold es¬ 
tate which the party has a right to occupy must be 
owned, but a perfect title of record is not necessary. 

Where the statute provides for the acquisition of 
a settlement through ownership of real estate, it is 
necessary that a freehold estate be owned.3Such 
•a statute refers to such an estate as the party has a 
right to occupy, and not to an estate in expectancy 
where there is a preceding estate of freehold in 
another.31 Occupancy by tenants at will or suf¬ 
ferance is not sufficient to confer a settlement.32 
So a statute requiring property to be held by a per¬ 
son ‘'in his own right” excludes all property to 


70. Mass.—^Paris v. Hiram, supra. 

71. K.Y.—Sherburne Overseers of 
Poor V. Korwich Overseers of 
Poor, 16 Johns. 186. 

48 C.J. p 466 note 9. 

72. Mass,—Paris v. Hiram, 12 Mass. 
262. 

72. Mass.—^Paris v. Hiram, supra. 

74. Vt.—^Lincoln v. Warren, 19 Vt. 
ITO. 

75. Vt.—^Lincoln v. Warren, supra. 


76. Mass.—S^Lletn. v. Andover, 3 
Mass. 436- 

48 C.J. p 456 note 94. 

Capacity to acquire settlement by 
ownership of property: 

Infant see supra § 26 d. 

Insane person see supra § 26 e. 
Married woman see supra § 26 g". 

77. N.H.—-Wakefield v. Alton, 3 N. 
H. 378. 

78. N.H.—Orford v. Benton, 36 N.H 
395. 
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79. Conn.—^Barkhamsted v. Farm¬ 
ington, 2 Conn. 600. 

80. N.H.—Charlestown v. Acworth, 

I N.H. 62. 

81. Mass.—Ipswich v. Topsfleld, 5 
Mete. 350. 

48 aj. p 456 note 1. 

82. Mass,—Southbridge r* Warren, 

II Cush. 292. 

'48 C.J. p 457 note 2* 
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which the person has but a right of temporary pos¬ 
session, as in the case of property held by an execu¬ 
tor, administrator, guardian, agent, bailee, trustee, 
or tenant.ss In the absence of statutes providing 
otherwise, the settlement does not depend on the 
question whether the title is good against all per¬ 
sons ; although it may be defeasible, it is good until 
defeated.s^ The grantee in a deed from a married 
woman without her husband joining therein does 
not acquire settlement thereby nor can a settle¬ 
ment be established by a promise to give land to the 
pauper's wife in the township, to be a home for him, 
where such promise is never carried out^^ 

Conditional estate, A grantee of a freehold on a 
condition precedent is not, prior to the performance 
of the condition, seized of the estate so as to enable 
him to acquire a settlement.^? 

Contract for purchase. It has been held that a 
person holding under a bond for title or contract for 
a conveyance on payment of the purchase money is 
not possessed of a freehold so as to enable him to 
gain a settlement.88 If^ however, the vendee has 
paid the purchase money so as to be entitled to a 
decree for specific performance, he has such an 
equitable estate as will enable him to acquire a set¬ 
tlement. 

Fraudulent conveyance. The occupation of an 
estate of freehold by the grantor after a conveyance 
thereof wihich is fraudulent and void as against 
creditors is not sufficient to gain a settlement, 
although the grantor has a bond fo-r reconveyance 
from the grantee, 

Effect of lease. The owner continues seized of a 
freehold so as to gain a settlement under a statute 
reqqiring ownership of a freehold, notwithstanding 
a lease thereof.^^ 

Necessity of record title. In order to gain a set¬ 


tlement through the ownership of an estate in fee, 
a perfect title of record is not necessary,^^ and the 
want of record of the deed at the time of the occu¬ 
pation will not prevent the acquisition of a settle- 
ment^S So a title acquired by adverse possession 
is sufficient.®^ Where such title is relied on, how¬ 
ever, the period of ownership under the pauper laws 
does not begin until the expiration of the time nec¬ 
essary to acquire title by adverse possession.®^ 

The mere possession of layid has been held to con¬ 
stitute prima facie evidence of the possessor's seizin 
thereof so as to enable him to acquire a settlement.®® 

(b) Trust Estate 

A person having an equitable estate of freehold, the 
legal title being held in trust for him, is possessed of a 
freehold or of real estate so as to enable him to acquire 
a settlement. 

It has been held that a person having an equitable 
estate of freehold, the legal title being held in 
trust for him, is possessed of a freehold or of real 
estate so as to enable him to acquire a settlement,®^ 
provided the estate is lawfully created.®® It has 
been held, however, that a trust by mere implica¬ 
tion, not arising by deed, or established by any pre¬ 
vious decree, is not sufficient to confer a settlement 
under a statute requiring seizin of a freehold es¬ 
tate.®® 

(c) Interest of Mortgagor 

The interest of a mortgagor in an estate in fee Is 
sufficient to confer a settlement on him, but after con¬ 
dition broken and possession taken by the mortgagee, 
the mortgagor is no longer considered as having a free¬ 
hold estate, as respects the acquisition of a settlement. 

The interest of a mortgagor in an estate in fee is 
sufficient to confer a settlement on him,i as where a 
purchaser of a fee gives a mortgage back to se¬ 
cure a part, or even all, of the purchase money 
but after condition broken and possession taken by 


83. Vt.—^Kewfane v. Somerset, 49 
Vt. 411—^Newfane v. Bummerston, 
34 Vt. 184. 

84. Mass.—^Boylston v, Clinton, 1 
Gray 619. 

48 C.J. p 457 note 4. 

85. Pa.—Montoursville Borough Ov¬ 
erseers of Poor V. Fairfield Tp. 
Overseers of Poor, 3 A. 862, 112 
Pa. 99. 

88. Pa.—^Adams, Tp. ,v. Forward Tp., 
6 A. Tie, 8 Pa.Cas. 113. 

87. Pa.—^Lewisburg v. Augusta, 2 

Watts & 65. 

88. Mass.—^Dana v. Petersham, 107 
Mass. 598. 

48 C.3, p 457 note 9. 

88. Pa.—^Respublica v. Caernarvon 
Tp.. 2 Teates 51. 

48 C.J. p 457 note 10. 


90. Mass.—Canton v. Dorchester, 8 
Cush. 525. 

91. Mass.—^Mansfield v. Pembroke, 5 
Pick. 449. 

92. Conn.—Clinton v. Westbrook, 38 
Conn. 9. 

Mass.—Brewster v. Dennis, 21 Pick. 
233. 

93. Massi—Cob way v. Ashfield, 110 
Mass. 113—^Belchertown v. Dudley, 
6 Allen 477. 

94. Mass.—^Brewster v. Dennis, 21 
Pick. 233. 

48 C.J. p 457 note 15. 

95. Mass.—^Wellfleet v. Truro, 5 Al¬ 
len 137—^Brewster v. Dennis, 21 
Pick. 233. 

48 C.J. p 457 note 16. 
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96- Isr.H. —Dalton v. Bethlehem, 20 
N-H. 505—Thornton v. Campton, 
17 N.H. 338. 

97. N.H.—^Andover v. Merrimack 
County, 37 IT.H. 437. 

48 C.J. p 457 note 18. 

98. Mass.—Canton v, Dorchester, 8 
Cush- 525- . 

48 C.J. p 457 note 19. 

99. K.J.—Tewksbury Tp. v. Read- 
ington Tp., 8 K.J.Law 319. 

1, N.J.—^Newark v. Pompton, 3 N. 
J.Liaw 590. 

48 C.J. p 457 note 22. 

2. N.J.—^Newark v, Pompton, 8 
J.Law 1038. 

48 C.J. p 458 note 23, 
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the mortgagee, the mortgagor is no longer con¬ 
sidered as having a freehold estate, and does not ac¬ 
quire a settlement,3 although he is in possession by 
permission of a lessee of the mortgagee,^ or under 
a parol agreement which can be terminated at the 
mortgagee’s pleasure.^ Actual possession must, 
however, have been taken by the mortgagee.® 

(d) Curtesy and Dower Interests 

Where the statute does not require that a person 
shall be seized of a freehold In his own right, possession 
of a freehold estate as a tenant by the curtesy is a suffi¬ 
cient interest to confer a right of settlement; but, where 
the statute requires the person to hold in his own right, 
real estate held jure uxoris is not sufficient to confer a 
settlement. 

Where the statute does not require that a person 
shall he seized of a freehold in his own right, pos¬ 
session of a freehold estate as a tenant by the curt¬ 
esy in the right of the possessor’s wife is a suffi¬ 
cient interest to confer a right of settlement,*^ al¬ 
though possession by the husband as tenant by the 
curtesy initiate of land held by his wife to her sole 
and separate use is not sufficient.® Where a wife’s 
property is dbwer in the lands of her first husband, 
she has, as discussed in Dower § 67 b, no vested 
freehold estate therein at common law until dower 
has been assigned, and, hence, before assignment, 
her second husband cannot be seized of a freehold 
in her right so as to acquire a settlement.® So, if 
the wife’s estate is in remainder or reversion ex¬ 
pectant on an estate of freehold, the husband has 
no interest in such estate while the freehold is out¬ 
standing, which will enable him to acquire a settle- 
ment.i® Where the statute requires the person to 
hold ‘hn his own right,” real estate held jure uxoris 
is not sufficient to confer a settlements^ 

(3) Value of Estate 

In order to acquire a settlement, the value of the es¬ 
tate must be that fixed by the statute. 


The value of the estate necessary to gain a set¬ 
tlement is fixed by statute.s^ in the absence of 
language in the statute requiring a different con¬ 
struction, this value will be estimated without regard 
to encumbrances.s® Some statutes, however, ex¬ 
pressly provide that the estate shall he of a particu¬ 
lar value free of encumbrances, but a mortgage 
which has in fact been satisfied is not an encum¬ 
brance within the meaning of such a provision, al¬ 
though it has not been discharged of record.l^ Un¬ 
der a statute requiring the estate to be of a certain 
clear, yearly income, the words ‘ clear, yearly in¬ 
come” mean income free from all charges on the 
estate,!® not the sum actually received yearly by 
the owner of the estate, but the yearly value thereof 
as a rentable estate.!® The clear yearly income is to 
be ascertained by deducting all expenses to which 
the estate might necessarily and legally be sub¬ 
jected.!*^ The property must be valued as if it had 
been subjected to taxation, when the forbearance to 
tax it has been on account of the poverty of the 
occupant.!® The assessors’ valuation of the estate 
is not conclusive as to the value thereof.!® 

(4) Occupation 

The possession of real estate under the statutes Is 
generally held to mean actual occupation of the owner or 
personal occupation by others under the direction and 
control of the owner. 

The possession of real estate required under the 
statutes is generally held to mean actual occupa¬ 
tion.®® The personal occupation of lands includes 
an occupation by others under the direction and 
control of the owner;®! but it is otherwise if the 
lands are leased.®® It is not sufficient for a pauper 
to dwell in the neighborhood or near to his estate; 
he must dwell on it®® On the other hand, it has 
been held that residence for the required time in a 
town or parish in which the person has an estate 


3. Mass.—Oakham v. Rutland, 4 
Cush. 172. 

48 C.J. p 458 note 24. 

4. Mass.^—Oakham v. Rutland, su¬ 
pra, 

5 . vt.— Newfane v. Somerset, 49 Vt 
411. 

6. Mass.—^Mt. Washington v. 

Clarksburgh, 19 Pick. 294. 

7. Mass,—Canton v. Dorchester, 8 
Cush. 526- 

48 C.X p 458 note SO. 

8- Mass.—^Leverett v. Deerfield, 6 
Allen 431. 

48 C-J. P 458 note SI. 

9. Mass.—^Windham v. Portland, 4 
Mass. 384. 

10. K.H.—Or ford v. Benton, 36 N.H. 
395. 


11. Vt.—Baltimore v. Chester, 47 Vt, 
648. 

12. Mass.—^Western v, Leicester, 3 
Pick. 198. 

48 C.J. p 458 note 36. 

13. Conn.—^Barkhamsted v, Farm¬ 
ington, 2 Conn. 600. 

N.X—^Nottingham Tp. v. Amwell Tp., 
21 N.J.Law 27. 

14. Conn.—Clinton v. Westbrook, 38 
Conn. 9. 

15. Me.—Freeport v. Sidney, 21 Me. 
305. 

Mass.—^Pelham v. Middleborough, 4 
Gray 57. 

16. Mass.—^Pelham v. Middlebor¬ 
ough, supra. 


17. Mass.—Groton v. Boxborough, 6 
Mass. 50. 

48 C.J. p 458 note 42. 

18. Me.—^Freeport v. Sidney, 21 Me. 
305. 

19- N-H.—^Derry v. Rockingham 
County, 62 N.H. 485. 

20. Conn.—Weston v. Reading, 5 
Conn. 255. 

21. Mass.—Granby v. Amherst, 7 
Mass. 1. 

22. Mass.—Granby v, Amherst su¬ 
pra. 

23. Mass.—Wellfleet v. Truro, 9 Al¬ 
len 137. 

Pa,—Shrewsbury Tp., Poor Dist. v. 
Sullivan County Poor Dist, 20 Pa- 
Super. 270. 

48 C.J. p 458 note 48* 
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is sufficient whether or not he is in actual possession 
of the estate.2^ 

b. AcQiUisition 

Under some statutes a settlement may be acquired by 
the purchase of real estate for a designated sum bona fide 
paid. 

Under some statutes a settlement may be ac¬ 
quired by the “purchase” of real estate, where the 
consideration therefor amounts to a designated sum, 
bona fide paid.25 The word “purchase” implies that 
a title must be given.26 Such title need not be a 
legal one, however; an equitable title is sufficient.^^ 
So a deed need not have been actually executed, if 
the contract is otherwise complete.^s The contract 
of purchase must be enforceable, and a mere con¬ 
tract for purchase, without payment of the con¬ 
sideration, is insufficient^® A settlement is not 
gained by purchase if nothing passes by the con¬ 
veyance, as in case of mistake in description,®® or 
when the person undertaking to make the convey¬ 
ance has no power to do so.®i The conveyance 
need not be made directly to the purchaser, but may 
be made to a third person in trust for him,®® 

Payment of consideration. The provision of the 
statute that a settlement shall be gained by one who 
shall purchase an estate of a designated value and 
shall have bona fide paid therefor is satisfied where 
land of a greater value is purchased, and an amount 
at least equal to that specified in the statute is paid, 
provided no lien on the land is created for the 

24. N.Y.—Sherburne Overseers of 

Poor V. Norwich Overseers of Poor, 

16 Johns. 186. 

25. Settlement acquired by purchase 

and residence 

(1) Family for whom town leased 
farm in another town, but which 
subsequently voluntarily remained 
on farm, not as tenants, but as own¬ 
ers, having- obtained contract for 
deed to farm and which for more 
than two years prior to suit by town 
of acquired residence against town 
which leased farm had been self- 
supporting and did not ask for as¬ 
sistance, except for child's emergen¬ 
cy operation, acquired settlement for 
poor relief purposes within town in 
which farm was located.—Town of 
Hagen v. Town of Felton, 267 N.W. 

484, 197 Minn; 667. 

(2) Town which had leased farm 
for family in another town was not 
estopped to claim that settlement of 
family was in such other town for 
poor relief purposes where family 
voluntarily remained in town, not as 
tenants, but as owners, after having 
obtained contract for deed to farm. 

70 C.J.S.—4 


balance of the purchase money.®® Where the con¬ 
sideration of the purchase is a quitclaim by the 
pauper of other lands, such other lands must ac¬ 
tually be of the value designated in the statute, 
and the fact that they were supposed to be of that 
value when, in fact, they had no value, is insufficient 
to bring the purchase within the statute.®^ In 
estimating the amount of the consideration, interest 
paid is to be included.®^ 

Evidence as to consideration. It may be shown 
by parol that the consideration expressed in the 
deed had not in fact been paid.®® 

§ 29. - Leasing Real Estate 

Under statutes providing that a person may acquire 
a settlement by leasing or renting real estate, there must 
be an actual leasing or renting so as to create the legal 
relation of landlord and tenant, but the lease need not 
be in writing, or for any fixed time. 

Under a statute providing that a person may ac¬ 
quire a settlement in a town by leasing or renting 
real estate or a tenement in such town, if the 
premises are of a specified yearly rental value, or 
the rent reserved or paid equals a designated 
amount, and the person occupies the premises and 
pays the rent for the period designated in the stat¬ 
ute, there must be an actual leasing or renting so as 
to create the legal relation of landlord and tenant 
but the lease need not be in writing,®® or for any 
fixed time.®® A settlement may be obtained by liv¬ 
ing in a house with the lessee and, by agreement 
with the latter, paying rent in an amount equal to 

Poor V. Constable Overseers of 
Poor, 14 Johns. 469. 

33. Vt.—Kirby v. Waterford, 15 Vt. 
753. 

34. N.Y.—^Augusta Overseers of 

Poor V. Paris Overseers of Poor, 16 
Johns. 279. 

35. N.Y.—^Whitestown Overseers of 
Poor V, Constable Overseers of 
Poor, 14 Johns. 469. 

36. N.Y.—^New Berlin Overseers of 
Poor V. Norwich Overseers of Poor, 
10 Johns. 229. 

37. Pa.—Cumberland County Direc¬ 
tors of Poor, etc. v. Walker. Tp. 
Overseers of Poor, 7 Pa. Super. 303. 

48 aj. p 469 note 71. 

Capacity of alien to acquire settle¬ 
ment by leasing see supra § 26 b. 

38. Pa.—Beaver Tp. Overseers of 
Poor V. Hartley Tp. Overseers of 
Poor, 11 Pa. 254—Spring Tp. Over¬ 
seers of Poor V. Walker Tp. Over¬ 
seers of Poor, 1 Pa.Super. 383. 

39. Pa,—^Beaver Tp. Overseers of 
Poor V. Hartley Tp. Overseers of 
Poor, 11 Pa. 254. 

48 C.J. p 460 note 74. 


—Town of Hagen v. Town of Felton, 

supra. 

26. N.Y.—^Augusta Overseers of 
Poor V. Paris Overseers of Poor, 16 
Johns. 279—Scaghticoke Overseers 
of Poor V, Brunswick Overseers of 
Poor, 14 Johns. 139, 

27. N.Y,—^Whitesto-wn Overseers of 
Poor V. Constable Overseers of 
Poor, 14 Johns. 469. 

28. N.Y.—Whitestown Overseers of 
Poor v. Constable Overseers of 
Poor, supra. 

29. N.Y.—^Augusta Overseers of 
Poor V. Paris Overseers of Poor, 16 
Johns. 279—Scaghticoke Overseers 
of Poor V. Brunswick Overseers of 
Poor, 14 Johns. 199. 

30. N.Y.—^Blenheim Overseers of 
Poor V. Windham Overseers of 
Poor, 11 Johns. 7. 

31. N.Y.—Bridgewater Overseers of 
Poor V. Brookfield Overseers of 
Poor, 3 Cow. 239—^Blenheim Over¬ 
seers of Poor V. Windham Over¬ 
seers of Poor, 11 Johns. 7. 

48 C.J. P 459 note 58. 

32. N.Y.—Whitestown Overseers of 
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that fixed by statute.'^^ So the allowance of the 
use of a house and grounds, with other privileges, 
by a master to his servant, as a part of his wages, 
Jias been held to constitute a sufficient renting. 

IVant of title in the lessor and his consequent in- 
.ability to give a lease binding on the true owners 
will not prevent the lessee from acquiring a settle¬ 
ment. 

feature of rent reserved. In order to constitute 
a leasing under the statute it is not necessary that a 
money rent be reserved; the rent may be made pay- 
^hle in labor or other services.'^^ 

The occupancy and cultivation of land on shares 
is a sufficient renting,but the value of the land¬ 
lord’s share of the crops must equal the statutory 
requirement as to the yearly rental value. 

Evidence of tenancy, A tenancy may be implied 
■from circumstances.^6 

Amount of rent. Under statutes requiring the 
rent reserved or paid to be of a certain amount, the 
rent of qne year cannot be tacked to the rent of a 
-former year so as to make the required amount.^*^ 

Occupancy of premises. Strict compliance with 
-the statutory requirements as to residence and oc¬ 
cupancy by the lessee is essential.The occupancy 
.,of premises ^nder different hirings may be so con- 
;nected as tp make an occupancy for the statutory 
-period,^'® but where a lessee occupies premises for 
.iess thai^ the st^-tutory period, and then occupies 
(Other premise^ without taking a lease or paying 
rent, his occupancy of the latter premises cannot be 
•j:;^Gked t,p his occupancy of the former so as to 
make a continuous occupancy for the required 
time.^0 In computing the time of the lease and oc¬ 
cupancy fractions p£ a day are to be disregarded.^^ 


Payment of rent. The statutory requirement that 
rent shall be paid must be strictly complied with,52 
but it has been held that the entire rent reserved 
need not be paid, provided the amount paid equals 
the amount required by the statute.53 So it has been 
held not to be necessary that the rent should have 
been paid by the lessee,54 and a payment by his sure¬ 
ty has been sustained as sufficient.55 Since the 
rent need not be reserved in money, it need not be 
paid in money, but may be paid in labor or other 
services equivalent to money. 5 5 A settlement 
gained by compliance with the statutory provisions 
is not defeated by the fact that the whole rent is 
immediately returned by the landlord for future 
board which is furnished him.57 

§ 30. -Taxation 

a. In general 

b. Levy and assessment 

c. Payment 

a. In General 

Under some statutes residence and payment of taxes 
are a mode of acquiring a settlement; and, in the absence 
of any provision in the statute specifying the character 
of the tax to be paid, the payment of any tax for poll or 
estate is sufficient. 

Under some statutes residence by a person in 
any place in the state, and payment of all duly as¬ 
sessed taxes on his poll or estate during the period 
prescribed by the statute, are a mode of acquiring a 
settlement.58 According to some authority, how¬ 
ever, the fact that the pauper paid no taxes is not 
conclusive but is simply a matter to be weighed in 
the case.59 

Nature and ownership of property. The word 
‘'estate” in such a statute does not import that the 


40. Pa.—^Harmony ^p. Overseers of 
Poor V. Forest County, 91 Pa. 404. 

41. Pa.—^Marion Tp. Poor Dist. v. 
Spring; Tp. Poor Dist., 25 Pa.Dist. 
475. 

^8 C.jr. P 460 note 80. 

N.Y. —^Ft. Ann Overseers of Poor 
V. King-sbury Overseers of Poor, 14 
Johns. 365. 

43. Pa.—^Laporte Borough v. Hills- 
grove Tp., 95 Pa. 269. 

48 C.J. p 460 note 83. 

44. N*.Y.—Ft. Ann Overseers of 
Poor V. Kingsbury Overseers "of' 
Poor, 14 Johns. 365. 

45. N.T.—^Plattekill Overseers of 
Poor V. I^'ew Paltz Overseers of 
Poor, 15 Johns. 505. 

46. Pa.—Walker v. Marion, 23 A. 
1002, 148 Pa. 1. 

48 C,J. p 460 note 87-90. 


47. Pa.—^Walker Overseers v. Mil¬ 
ford Overseers, 12 Pa.'Co. 321. 

48. Pa.—Beaver Tp. Poor Dist. v. 
Rose Tp. Poor Dist., 98 Pa. 636— 
Upper Augusta Tp. v. Rockefeller 
Tp., 2 Chest.Co. 190. 

49. Pa.—^Allegheny City v. Alleghe¬ 
ny Tp., 14 Pa, 138—Denison Poor 
Dist. V. Pittston, etc.. Poor Dist., 1 
Kulp 340. 

50- Pa.—^Beaver Tp. Poor Dist. v. 

Rose Tp. Poor Dist., 98 Pa. 636. 

48 C.J. P 461 note 96. 

,51. Paw-Cascade Tp. Overseers v. 
Lewis Tp. Overseers, 23 A- 1003, 
148 Pa. 333. 

48 C.J. p 461 note 97. 

52. Pa.—^Milton Borough Overseers 
of Poor V. West Chillisquaaue Tp. 
Overseers of Poor, 9 Pa.Super. 204, 
43 Wkly.N.C. 462. 

48 C.J. P 461 note 98. 
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53. Pa.—^Allegheny City v. Alleghe¬ 
ny Tp.. 14 Pa. 138. 

54. Pa.—^Butler Tp. v. Sugarloaf, 6 
Pa. 262. 

55. Pa.—^Butler Tp. v. Sugarloaf, 6 
Pa. 262. 

56. Pa.—^Laporte Borough Overseers 
V. Hillsgrove Tp. Overseers, 95 Pa. 
269. 

48 C.J. p 461 note 8. 

57. Pa.—Shrewsbury Tp. Poor Dist. 
V. Penn Tp. Poor Dist., 33 Pa.Su¬ 
per. 378. 

58. Pa.—Overseers of Poor of Beav¬ 
er Tp., Columbia County, v. Over¬ 
seers of Poor of Black Creek Tp., 
Luzerne County, 191 A. 405, 126 
Pa.Super. 415. 

48 C.J. p 461 note 10. 

59. Me.—^Inhabitants of Town of 
Gouldsboro v. Inhabitants of Town 

I of Sullivan, 170 A. 900, 132 Me. 342. 
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taxpayer must have a fee or freehold, but means any 
legal interest for which he may be taxed, whether 
consisting of real property®^ or personal property,®^ 
excluding such estate as he may hold in trust, 
either as guardian, administrator, or otherwise. 
Thus, if a property tax is assessed against the per¬ 
son whose settlement is in question, it is not neces¬ 
sary that the property should belong to such per¬ 
son,or that the tax should have been paid by him 
on the property as his own.64 Qne who has pur¬ 
chased and occupied land under a bond for title on 
payment of the price holds a “ratable estate . . . 

in his own right,” within the meaning of those 
words as used in some statutes relating to the ac¬ 
quisition of a settlement.65 

Nature of tax. When the statute does not specify 
the character of the tax to be paid, the question of 
settlement is not affected by the quantum or the 
species of the tax; the payment of any tax for poll 
or estate is sufficient.^® Thus, it has been held that 
the payment of a highway tax®^ or county tax®® 
is sufficient; but the payment of a United States 
tax has been held insufficient.®® 

b. Levy and Assessment 

Actual assessment against the estate of the person 
claiming a settlement is necessary, and, if the assessment 
is so defective as to be absolutely void, its payment wiil 
not confer a settlement. 

The statutes have usually been construed to mean 
that the taxes must have been actually assessed 
against the estate of the person claiming a settle¬ 
ment, and that it is not sufficient that he had an es¬ 


§ 30 

tate liable to taxation in the town, and was able to 
pay taxes for that period of time,*^® and it has been 
held that the town authorities may omit to tax a 
resident for the particular purpose of preventing his 
gaining a settlement'll Where the person pays 
taxes duly assessed on him, however, the failure of 
the authorities to assess against him other taxes 
which should have been assessed will not prevent his 
gaining a settlement under statutes requiring the 
payment of all taxes duly assessed.'^^ 

If the assessment of the tax was so defective as 
to be absolutely void, its payment will not confer a 
settlement,*^® but the acquisition of a settlement will 
not be prevented after payment by a mere irregular¬ 
ity in the assessment,*^^ or by the nonpayment of a 
particular tax illegally assessed.*^® The taxes must 
have been assessed against the person whose settle¬ 
ment is claimed by reason of its payment;*^® but it 
is immaterial that the person was taxed by the 
wrong name.'^7 

c. Payment 

Unless the statutes provide otherwise, in order to con¬ 
fer a settlement it is not alone sufficient that the taxes 
have been assessed, but they must also have been timely 
paid, in an acceptable medium, by or on behalf of the 
pauper. 

Unless the statute provides otherwise,*^® in order 
to confer a settlement it is not alone sufficient that 
the taxes have been assessed, but they must also ac¬ 
tually have been paid,*^® and it has been field that 
the rule is not altered by abatement of the tax,®*^ 
or by neglect to enforce payment,®^ or failure to de¬ 
mand it;®2 nor will remission of payment by special 


60. Mass.—Sudbury v. Stow, 13 
Mass. 462. 

48 'C.J. P 461 note 11. 

61- Mass.—^Boston v. Dedham, 4 
Mete. 178. 

Vt.—^Marshfield v. Middlesex, 55 Vt. 
545. 

48 C.J. p 461 note 12. 

62. Mass.—Sudbury v. Stow, 13 
Mass. 462. 

63. Mass.—^Randolph v. Easton, 4 
Cush. 557—Sudbury v. Stow, 13 
Mass. 462. 

48 C.J. p 461 note 14. 

64. Mass.—^Randolph v. Easton, 4 
Cush. 557. 

65. Vt.“-Weston v. Landgrrove, 53 
Vt. 375. 

66. Mass.—^Andover v. Chelmsford, 
16 Mass. 236—^Billerica v. Chelms¬ 
ford, 10 Mass. 394, 

67. Mass.—^Andover v. Chelmsford, 
16 Mass. 236. 

Pa.—Huston Tp. Poor Dist. v. Bene- 
zette Tp. Poor Dist., 19 A. 1060, 
135 Pa. 393. 

48 C.J. V 462 note 18. 


68. Pa.—^Bucks County Directors of 
Poor V. Philadelphia Guardians of 
Poor, 5 Serg. & R. 417. 

69. Pa.—^Bucks County House of 
Employment v. Brier Creek Tp. 
Overseers of Poor, 10 Serff. & R. 
179. 

48 C.J. p 462 note 20. 

70. N.H.—Springfield v. Enfield, 30 
N.H. 71. 

48 C.J. p 462 note 21. 

71. K.H.—^Pittsfield v. Barnstead, 38 
N.H. 115. 

48 C.J. p 462 note 22. 

72. Mass.—Wrentham v. Attlebor¬ 
ough, 5 Mass. 430. 

48 C.J. p 462 note 23. 

73. Mass.—Southampton v. East- 
hampton, 8 Pick. 380. 

48 C.J. p 462 note 24. 

74. Mass.—Charlemont v. Conway, 8 
Pick. 408. 

48 C.J. P 462 note 25. 

75. Mass.—Charlemont v. Conway, 8 
Pick. 408. 

48 C.J. P 462 note 26. 
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76. N.H.—Springfield v. Enfield, 30 
N.H. 71. 

Pa.—Crossley v. Demott, 2 Leg.Op, 
161. 

77- N.H.—Canaan v. Gratton Coun¬ 
ty, 15 A. 18, 64 N.H 595. 

78. Mass.—Templeton v. Sterling, 15 
Mass. 253—^Westbrook v. Gorham, 
15 Mass. 160. 

48 C.J. p 462 note 30. 

79. Pa.—Overseers of Poor of Beav¬ 
er Tp., Columbia County, v. Over¬ 
seers of Poor of Black Creek Tp., 
Luzerne County, 191 A. 405, 126 
Pa.Super. 415. 

48 C.J. P 462 note 31. 

Necessity of resid’ence in..cQnnection 
with payment of taxes see infra 5 
32. 

80. N.H—Sunapee y. Lempster, 2S 
A. 525, 65 N.H 655. 

81. Mass.—^Robbins v, Townsend, 29 
Pick. 345. 

82. N.H—^Bradford v. Newport, 42 
N.H 338. 

48 C.J. P 462 note 34. 
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vote of the town or by action of the selectmen 
operate as payment.83 The fuH amount assessed 
must be paid; payment of a part only will not suf¬ 
fice,^4 even though the taxpayer is discharged from 
payment of the residue by a vote of the town.®^ 

Medium of payment. Under some statutes pay¬ 
ment in money is necessary under others pay¬ 
ment in labor will suffice.^'^ A promissory note pay¬ 
able to a town for the amount of a tax, however, 
will not constitute a payment of the tax so as to give 
to the maker a settlement in the town, even though 
the authorities expressly agreed to receive such note 
in payment.®^ 

Time of payment. It is not necessary that the 
taxes be paid the year they are assessed,^3 al¬ 
though they must be paid before a settlement can be 
perfected.A tender of payment at any time be¬ 
fore the tax has been abated has been held to be 
equivalent to payment^^ After a tax has been 
abated, however, it cannot be paid for the purpose 
of gaining a settlement, ^2 ^ person is not pre¬ 

vented from gaining a settlement by paying his 
taxes for two years successively under the statute, 
although, without his knowledge or consent, and 
before paying the tax for the second year, his name 
was entered on the poor books as a pauper.®^ It 
has also been held that a person may establish a 
settlement in a poor district by the payment of taxes 
after he has received relief from such district, if 
the taxes were not paid out of the money furnished 
him for relief.^^ 

Persons making payment. It is immaterial by 
whom the tax is paid, provided it is done at the 


instance of, or with the consent of, the persons to be 
taxed,95 and this has been held true when the pay¬ 
ment was by a political candidate to qualify the 
person taxed as a voter.^^ On the other hand, no 
settlement is gained unless the taxes are paid by, or 
in behalf of, the pauper,^and the unauthorized and 
unratified payment of such taxes by a third person 
will not entitle the person taxable to a settlement 
by reason thereof.®^ 

§ 31. - Military Service 

When so provided by statute, a settlement may be 
acquired as the result of military service. 

Under the express provisions of some statutes, 
any person who was duly enlisted and mustered in¬ 
to the military or naval service of the United States 
during the Civil War or any war between the 
United States and any forign power, and duly as¬ 
signed as a part of the quota of any city or town, 
and who served for not less than one year, is 
deemed to have acquired a settlement in such city or 
town, and any person who would otherwise be en¬ 
titled to a settlement under the statute, but who was 
not a part of the quota of any city or town, is, 
if he served as a part of the quota of the common¬ 
wealth, deemed to have acquired a settlement in the 
place where he actually resided at the time of his 
enlistment.22 Such a -statute has been held to in- 
clud'e persons who were enlisted prior to the act of 
congress fixing the legal obligation of towns, etc., to 
supply their proportion of soldiers, and who under 
the provision of such act were eventually credited 
to the town^ or to the commonwealth.2 The right to 
a settlement is not affected by the fact that the 


83. N.H.—^Haverhill v. Orange, 47 
N.H. 273. 

84. Mass.—Shrewsbury v. Salem, 19 
Pick. 389. 

N.H.—Lisbon v. Bath, 21 N.H. 319. 

48 C.J. P 462 note 36. 

85. Mass.—Shrewsbury v. Salem, 19 
Pick. 389, 

88. N.T.—^Amenia Overseers of Poor 
V. Stanford Overseers of Poor, 6 
Johns. 92. 

87- Mass.—^Andover v. Chelmsford, 
16 Mlass. 236. 

Pa.—^Woodward Tp. Overseers of 
Poor V. Lock Haven Poor List., 13 
Pa.Co. 157. 

48 C.J. P 462 note 39. 

88. N.H,—^Jaffrey v. Cornish, 10 N. 
H. 605. 

89. N.H.—^Dalton v. Bethlehem, 20 
N.H. 505. 

90- N.H.—^Dalton v. Bethlehem, su¬ 
pra. 

91.. N.H.—^Hillsborough County v. 
Londonderry, 46 N.H. 11. 


92. N.H.—^Plymouth v. Andover, 49 
N.H. 86 note. 

93. Pa.—^Edenburg Poor Dist. v. 
Strattanville Poor List., 41 A. 589, 
188 Pa. 373. 

94. Pa.—^East Franklin Tp. v. Bay- 
burn Tp., 23 Pa.Super. 622. 

Receiving supplies as preventing set¬ 
tlement generally see infra § 34. 

95. N.H.—^Andover v. Merrimack 
County. 37 N.H. 437. 

48 C.J. p 463 note 47. 

96. Pa.—^Delaware Tp. v. Anthony 
Tp.. 32 A. 623. 170 Pa, 181. 

48 C.J. p 463 note 48. 

97. N.H.—Coos County v. Berlin. 103 
A. 1006, 79 N.H. 5, 

48 C.J. p 463 note 49. 

98. Pa.—^Dallas Tp. Poor Dist. v, 
Eaton Tp, Poor Dist., 28 A, 1070, 
161 Pa 142. 

48 C.J. p 463 note 50. 

99. Mass.—^Treasurer and Receiver 
General v. Town of Natick, 71 N.E. 
2d 225, 320 Mass. 715. 

48 O.J. p 467 note 16, 
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Acquisition by infant of settlement 
by military service see supra § 26 
d (1). 

The phrase '^actually resided” in 
statute means real residence or res¬ 
idence existing in truth.—City of 
Cambridge v. Town of West Spring- 
field, 20 N.E.2d 432, 303 Mass, 63— 
City of Marlborough v. City of Lynn, 
176 N.E. 214, 275 Mass. 394. 

The term ‘‘quota” in the statute 
was not used in any legal or techni¬ 
cal sense, but, according to its nat¬ 
ural sense and import, to designate 
the portion or share of the common 
burden which from the beginning be¬ 
longed to each place.—Town of Ded¬ 
ham V. City of Newton, 69 N.E.2d 
677, 320 Mass. 391—51 C.j. P 305 note 
91 Ea]. 

1. Mass.—^Boston v. Mt. Washing¬ 
ton, 29 N.E. 60, 139 Mass. 15— 
Bridgewater v. Plymouth, 97 Mass. 
382. 

8. Mass.—^Town of Dedham v. City 
of Newton, 69 N.E.2d 677, 320 
Mass. 391. 
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soMier was credited in excess of the proportion due 
from the town at the time of such credit.® The fact 
that a person was drafted into service instead of 
entering it as a volunteer,^ or that he enlisted and 
mustered under a false name,5 will not prevent him 
from acquiring a settlement; and' in the latter case 
his identity may be shown by parol.® A settlement 
acquired under the statute continues until a new 
settlement is acquired.^ A statute providing that 
the settlement existing on a designated date, of 
soldiers and their dependents eligible to receive 
military aid and soldiers' relief under existing laws, 
shall continue in force, applies only to those who 
were then actually dependent, and does not include 
those who might thereafter become dependent.® 

Residence of person enlisting, A settlement may 
be acquired, by reason of service in the navy as 
part of the quota of a town, although the person so 
serving was at the time of his enlistment a resident 
of another town.® 

Length of service. Although the statute provides 
that the person for whom the settlement is claimed 
must have continued in the service for a term not 
less than one year,^® the length of his service is 
immaterial if he died or was disabled by disease 
contracted while engaged in -the service and it 
has been held that, when the soldier did not serve 
for a year, the burden was on the parties alleging 
the settlement to show a discharge for such a 
cause.^2 

Willful deserters and persons not honorably dis¬ 


charged, No settlement under the act is acquired 
by willful deserters or persons leaving the service 
otherwise than by honorable discharge,^® but ab¬ 
sence without leave, unaccompanied by an intention 
not to return, is not a willful desertion and the 
fact that a person duly enlisted and mustered was 
discharged as illegally drafted, after having served 
the required time, will not deprive him of the bene¬ 
fit of the statute.^® A certificate, in due form, from 
the proper officer, of an honorable discharge, is ad¬ 
missible,^® and is conclusive evidence of the cause 
of discharge.^7 if the discharge paper does not 
show th^ cause of discharge, it will be presumed to 
be an honorable discharge.^® 

Continuance of service after statutory period. 
Immediately on service for the year a settlement 
is gained, although the service is continued.^® 

Replacing settlement by acquiring another. One 
who has acquired a military settlement under the 
statute can, like any other person, gain, in any of 
the modes prescribed by the ordinary law, a new 
settlement in another town or city, and thereby re¬ 
place the military one.®® So, too, a military settle¬ 
ment gained by a person in one town may be re¬ 
placed by a military settlement gained by him in 
another town, although both settlements were ac¬ 
quired before the passage of the act®^ 

§ 32. - Residence 

a. In general 


dSulistmeut prior to declarration of 
war 

(1) Enlistment in navy during 
time of peace preceding declaration 
of war did not prevent the gaining 
of a settlement by enlistee in munici¬ 
pality in which enlistee resided at 
time of enlistment.—Town of Ded- 
Jiam v. City of Newton, supra. 

(2) The statute is retroactive as to 
service of one who enlisted prior to 
declaration of World War 1 and sub¬ 
sequently served in such war.—Town 
of Dedham v. City of Newton, supra. 

Mass.—^Wayland v. Ware, 104 
Mass. 46. 

4 . Mass.—Sheffield v. Otis, 107 
Mass. 282. 

J5. Mass.—^Milford v, Uxbridge, 130 
Mass. 107. 

4- Mass.—^Milford v. Uxbridge, su¬ 
pra. 

Mass.—^Treasurer and Receiver 
General v. Town of Natick, 71 N. 
E.2d 226, 320 Mass. 715. 

Mass.—^Town of Pepperell v. City 
of Somerville, 73 N.E.2d 860, 321 
Mass. 413. 


9. Mass.—^Brockton v. Uxbridge, 138 
Mass. 292. 

48 C.J. p 467 note 23. 

10. Mass.—^Lunenburg v. Shirley, 
132 Mass. 498. 

48 C.J. P 467 note 24. 

11. Mass.—^Ashland v. Marlborough, 
106 Mass. 266. 

48 C.J. p 467 note 25. 

12. Mass.—Ashland v. Marlborough, 
supra. 

13. Mass.—Cambridge v. Paxton, 12 
N.E. 188, 144 Mass.. 520. 

48 C.J. p 467 note 27. 

14. Mass.—^Hanson v. South Scitu- 
ate, 115 Mass. 336. 

15. Mass.—Sheffield v. Otis, 107 
Mass. 282. 

16. Mass.—^Hanson v. South -Scitu- 
ate, 115 Mass. 336. 

17. Mass.—South Scituate v. Scitu- 
ate, 29 N.E. 639, 155 Mass. 428. 

48 C.J. p 467 note 31. 

18. Mass.—^Brockton v. Uxbridge, 
138 Mass. 292. 

48 C.J. P 467 note 32. 
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19. Mass.—Newburyport v. Worth¬ 
ington, 132 Mass. 510, 

20. Mass.—^Boston v. Warwick, 182 
Mass. 519. 

21. Mass.—Granville v. Southamp¬ 
ton, 138 Mass. 256. 

Military settlement as “new settle¬ 
ment” 

Military settlement acquired in 
municipality in which enlistee en¬ 
listed is a "*new settlement” within 
meaning of statute providing that 
settlement on Aug. 12, 1916, of sol¬ 
diers and dependents eligible to re¬ 
ceive military aid and soldiers* relief 
under existing laws continues while 
actually residing in the common¬ 
wealth until a ‘‘new settlement” is 
obtained in another city or town in 
described manner, and statute does 
not preserve settlements of enlistees 
after effective date of statute plac¬ 
ing settlement at place of enlistment 
if service was rendered as part of 
quota of commonwealth, but not as 
part of the quota of any city or 
town.—Town of Dedham v. City of 
Newton, 69 N.E.2d. 677, 320 Mass. 
391. 
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b. Nature and requisites 

c. Duration and continuity of residence 

a. In General 

Under some statutes a settlement may be acquired 
by a residence for a specified iength of time within a 
town, parish, or poor district, and by compiiance with 
other statutory requirements. 

By virtue of statute, a settlement may be acquired 
by a residence for a specified len^h of time within 
a town, parish, or poor district, and by compliance 
with other statutory requirements,^2 but it is only by 
strict compliance with the statute that a settlement 
is acquired thereunder.23 In order to fcquire a 
settlement under such a provision it is not neces¬ 
sary that a person be a poor or dependent person 
at the time the settlement is acquired,^'^ and the 
question as to where he became a poor person is 
immaterial.25 Where the statute exempts from its 
provisions persons sent into a poor district for edu¬ 
cation, a person sent into the district under inden¬ 
ture to learn the art of husbandry is within the ex- 
emption.26 The residence of an applicant for poor 
relief will be determined as of the date of the ap- 
plication.2'7 

In connection with payment of taxes. Where the 
statute provides for the acquisition of a settlement 
by residence and payment of taxes, no settlement is 
gained by the payment of taxes during the pre¬ 
scribed period, without a continuous residence 
through the same term.^^ So it has been held that 
the residence must be within the actual limits of 


the town. If the person resides without the legal 
limits of the town, he does not gain a settlement, al¬ 
though he pays taxes to the town.^^ Assessment of 
a person’s property to him as a nonresident is im¬ 
material and does not establish the fact of non- 
residence.^O 

Necessity of obtaining approbation of town. Un¬ 
der some early statutes, no person coming to reside 
or dwell in a town could thereby gain a settlement 
without obtaining the approbation of the inhabitants 
of the town given at a general town meeting; and 
a person could not gain a settlement by an implied 
approbation by the town of his residing therein.^^ 

b. Nature and Requisites 

(1) In general 

(2) Intention 

(3) Place of residence 

(1) In General 

The term “residence'' within statutes relating to the 
acquisition of settlements by residence may have a mean¬ 
ing different from that which the term has in other laws, 
and refers to the status of a person living in a place 
for such length of time as to entitle him to poor relief In 
that place. The residence Is a residence in one's own? 
right, and must be actual, voluntary, open, and notorious.. 

The term “residence,” within the meaning of the- 
statutes relating to the acquisition of settlements hy 
residence, may have a meaning quite different fronu 
that which the same term has in other laws of the 
state.®2 It refers to the status of a person living 
in a place for such length of time as to entitle hint 


22. Conn.—Town of Washington v. 
Town of Warren, 193 A. 751, 123 
Conn. 268. 

Minn.—In re Underwood, 42 N.W.2d 
416—Wrobleski v. Town of Swan 
Biver, 283 N.W. 399, 204 Minn. 264, 
120 A.L.R. 618. 

N.D.—In re Boise, 11 N.W.2d 80, 73 
IM'.D. 16—^Burke County v. Brus- 
ven, 241 N.W. 82, 62 N.D. 1. 

Vt.—Town of Randolph v. Montgom¬ 
ery, 194 A. 481, 109 Vt. 130. 

Wis.—^La Crosse County v, Vernon 
County, 290 N.W. 279. 233 Wis. 664. 
48 C.J. P 468 note 37, 

Capacity to acquire settlement by 
residence: 

Infant see supra § 26 d. 

Insane person see supra § 26 e. 
'Married womans see supra“'^ 26 g. 
Effect of receiving pauper supplies 
see infra § 34. 

Pliability of place of residence for 
support of ■paup“er“ see infra § 67. 
Retrospective operation of statutes 
see supra § 22 b <2). 

23. Me.—^Inhabitants of Town of 
Gouldsboro v. Inhabitants of Town 
of Sullivan, 170 A. 900, 132 Me. 342. 

Mass.—Commonwealth v. City of 


Boston, 55 N.E.2d 686, 316 Mass. 
410. 

N.Y.—In re Kelly, 95 N.T.S. 53, 46 
Misc. 548. 

Wis.—^Waushara County v. Green 
Lake County. 300 N.W. 770, 238 
Wis. 608- 

48 C.X p 468 note 38. 

Statute held sufficiently complied 
with 

■{1) In general. 

Iowa.—^Warren County v. Decatur 
County, 6 N.W.2d 847, 232 Iowa 
613. 

Mass.—City of Worcester v. City of 
Springfield, 37 N.E.2d 480. 310 

Mass. 217. 

Minn.—Douglas County v. Dead Lake 
Tp., 228 N.W. 929, 179 Minn. 251. 
N.D.—Grand Porks County v. Du 
Fault, 267 N.W. 136, 66 N.D. 518. 
48 C.J. p 468 note 38 [b]- 

<2) Notwithstanding resident was 
not assessed for taxes and paid none. 
—Sullivan. County v. Town of Lemp- 
ster, 163 A. 419, 86 N.H. 90. 

24. Minn.—^Redwood County v. Min¬ 
neapolis, 148 N.W. 469, 126 Minn. 
512. 


N.Y.-—Matter of Chamberlain, 132 N- 
Y.S. 681, 73 Misc. 256. 

25. N.Y.—^Matter of Chamberlain,, 
supra. 

28. N.H.—Barrington v. Gilmanton,. 
3 N.H. 83. 

Acquisition of settlement by appren¬ 
ticeship see supra § 27 c- 

27. N.D.—^Hettinger County v. Stark. 
County, 260 N.W. 698, 65 N.D. 654. 

28. Me.—^Westbrook v. Bowdoinham,. 
7 Me. 363. 

48 C.J. p 468 note 42. 

Residence and payment of taxes as^ 
mode of acquiring settlement gen¬ 
erally see supra § 30. 

29. Me.—^Ellsworth v, Gouldsboro,. 
55 Me. 94. 

30. Me.—^Inhabitants of Friendship- 
V. Inhabitants of Bristol, 170 A.. 
496, 132 Me. 285. 

31. Mass.—^Amherst v. Shelburne, 13' 
Gray 341—Orange v. Sudbury, 10* 
Pick. 22. 

48 C.J. p 468 notes 44, 45. 

32. N.D.—City of Enderlin v. Ponti-- 
ac Tp., Cass County, 242 N.W. 117^. 
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to poor relief in that place,SS and means the same 
thing as '^home,’' '‘abode,’’ or "place of dwelling,” 
"residing,” in similar statutes, means "having a 
home” or "abode,” etc.34 One in a town, whether 
voluntarily or involuntarily, and in need of imme¬ 
diate relief, is "residing” there, within the meaning 
of the paupers’ acts.S^ The word "inhabitant,” as 
used in some statutes, means the same as "resi- 
dent.”3® The residence requisite to the gaining of 
a settlement in a poor district is a residence therein 
in one’s own right^*^ The residence must be open 
and notorious,^^ and, if a person conceals his pres¬ 
ence in a town or district from the authorities, so 
that they cannot warn him out, it is insufficient to 
confer a settlements^ Such residence must also be 
of a fixed and permanent character as distinguished 
from transient or temporary,and it must be ac- 

tual,^l and not merely constructive^^ oj- technical.^s 

Determination of whether a particular applicant 
for relief meets the residence qualifications of the 
statute necessarily requires an inquiry into the facts 
and circumstances, including applicant’s own ex¬ 
pressed intent pertinent to the fact of actual resi¬ 
dence.*^^ 


§ 32 

Physical presence. Ordinarily a residence cannot 
be initiated unless there is a physical presence of 
the person in the town or district, concurrent with 
an intention to reside there, as discussed infra sub¬ 
division b (2) of this section; for, as has been said, 
intention may prolong a residence during absence, 
but cannot anticipate one,^® although it has been 
held that intention to reside in a particular place, 
accompanied by removal of the person’s family to 
such place, may be sufficient to establish his resi¬ 
dence there without his bodily presence.^*^ Physical 
presence need not continue for any particular time 
in order to establish a residence.*^^ 

Control over place of abode. In order to con¬ 
stitute a residence in a particular place, the person 
need not have any general interest in, or control 
over, the dwelling or house in which he lives 
nor need he even have any regular place of abode.^® 
A person, however, cannot become a member of 
another person’s family so as to give him a resi¬ 
dence unless he is voluntarily there with the consent 
of the one having controL^i 

Coerced habitation. The habitation or residence 


62 N.D. 105—^Burke County v. 
Brusven, 241 N.W. 82, 62 N.D. 1. 
48 C.J. P 449 note 44. 

53. N.D.—Nelson County v. Wil¬ 
liams County, 276 N.W. 265, 68 N. 
X). 66—City of Enderlin v. Pontiac 
Tp., Cass County, 242 N.W. 117, 62 
N.D. 105. 

34. Vt.—^Rocking-ham v. Springfield, 
9 A. 241, 59 Vt. 521. 

48 C.J. P 468 note 46. 

“Home,” which person must have 
■for five successive years without re- 
•ceiving supplies as pauper so as to 
acquire settlement in town, is equiv- 
:alent to ‘‘domicile,** which depends 
-on residence and intention.—Inhabi- 
-tants of Madison v. Inhabitants of 
.Fairfield, 168 A. 782, 132 Me. 182. 

35. Conn.—^Bethlehem v. Watertown, 
51 Conn. 490. 

-48 C.J. p 449 note 45. 

r36. Conn.—New Haven v. Bridge¬ 
port, 37 A. 397, 68 Conn. 588. 

48 C.J. P 468 note 47. 

:37. Vt.—^Fairfax v. Westford, 31 A. 
847, 67 Vt. 390—^Marshfield v. Tun¬ 
bridge, 20 A. 106, 62 Vt. 455. 

*38. Ohio.—^Henrietta Tp. v. Brown- 
helm Tp., 8 Ohio 76. 

48 C.J. P 468 note 49. 

*39. Mass.—Newbury v. Harvard, 6 
Pick. 1. 

Vt.—^Newbury v. Topsham, 7 Vt. 407. 
Preventing settlement by warning 
out see infra § 34. 

-40. Conn.—Town of Winchester v. 


Town of Burlington, 21 A.2d 37i, 
128 Conn. 185. 

lOwa.—Cass County v. Audubon 
County, 266 N.W. 293, 221 Iowa 
1037. 

N.T.—Syracuse v. Onondaga County, 
55 N.T.S. 634, 25 Misc. 371. 

S.D.—Corpus Juris cited in Appeal of 
Lawrence County, 21 N.W. 2d 57, 58, 
71 S.D. 49. 

48 C.J. p 469 note 52. 

Relief of transient poor persons see 
supra § 2. 

41. Conn.—Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185—^Town of Washing¬ 
ton V. Town of Warren, 193 A. 751, 
123 Conn. 268, 

N.D.—^Adams County v. Burleigh 
County, 291 N.W. 281, 69 N.D. 780 
—^Nelson County v. Williams Coun¬ 
ty, 276 N.W. 265, 68 N.D. 56—City 
of Enderlin v. Pontiac Tp., Cass 
County, 242 N.W. 117, 62 N.D. 105. 

42. Conn.—Town of Winchester v, | 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185—Town of Washing¬ 
ton V. Town of Warren, 193 A. 751, 
123 Conn. 268. 

43. N.D.—^Adams County v. Bur¬ 
leigh County, 291 N.W. 281, 69 N. 
D. 780—^Nelson County v. Williams 
County, 276 N.W. 265, 68 N.D. 56 
—'City of Enderlin v. Pontiac Tp., 
Cass County, 242 N.W. 117, 62 N. 
D. 105. 

Term ‘Reside,” held not to refer to 

technical legal residence, but rather 

to place where person existed.— 
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Towii bf Smiley V. Village bf St. 

Hilaire, 237 N.W. 416, 183 Minn. 533. 

44. Ill.—People ex rel. Heydenreich 
V. Lyons, 30 N.E.2d 46, 374 Ill. 557, 
132 A.L.R. 511. 

45. Conn.—Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185. 

Me.—Inhabitants of Town of Goulds- 
boro V. Inhabitants of Town of 
Sullivan, 170 A. 900, 132 Me. 342. 

S.D.—Corpus Juris cited in Appeal of 
Lawrence County, 21 N.W. 2d 57, 58, 
71 S.D. 49. 

Vt.—City of Montpelier v. Town of 
Calais, 39 A.2d 350, 114 Vt. 5— 
Town of Barton v. Town of Al¬ 
bany, 189 A. 853, 108 Vt. 531. 

48 C.J. p 469 note 53. 

46. Vt.—Jamaica v. Townshend, 19' 
Vt. 267. 

47. Mass.—^Hardwick v. Raynham, 
14 Mass. 363. 

48 C.J. P 469 note 56. 

48. Me.—Searsmont v. Thorndike, 1* 
A. 448, 77 Me. 504. 

48 C.J. P 469 note 57. 

49- Me.—Waterborough v. Newfield, 
8 Me. 203. 

48 G.J. P 469 note 58. 

50. Me.—South Thomaston v. 

Friendship, 49 A. 1056, 95 Me. 2dl 
—Searsmont v. Lincolnville, 21 A. 

i 747, 83 Me. 75. 

48 C.J. p 469 note 59. 

51. Me.—^Etna v. Brewer, 5 A. 884, 
78 Me. 377—Corinth v. Lincoln, 34* 
Me. 310. 
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necessary to confer a legal settlement under the pau¬ 
per laws must not be the result of legal coercion, 
but there must be liberty of choice whether to live 
there or elsewhere,^2 such liberty of choice does 

not exist in the case of a person confined as a 
prisoner S3 or as a lunatic.S4 It does exist, however, 
in the case of a person who has been convicted of 
felony and paroled on condition of leaving the 

county. 55 

Violation of removal order. An indigent person, 
by remaining in the county from which he has been 
ordered removed by the court, cannot acquire fur¬ 
ther claim to residence therein than he possessed 
when the order was made,5 6 even though the coun¬ 
ty to which he was ordered removed was not a 
party to the proceeding.57 

A person while supported as a pauper cannot be 
considered as residing at the place where he is 
supported; nor can such place be considered his 
place of residence.58 

Residence of married woman. Where a husband 
has no settlement in the state, although he has ac¬ 
quired a residence there, and the wife is capable 
under the statute of acquiring a settlement in her 
own right, as discussed supra § 26 g, her residence 
follows that of the husband, and she acquires a 
settlement by such residence for the statutory pe- 
riod.53 

(2) Intention 

In order to gain a residence It Is necessary that the 
person should take up his habitation in the place with 


the intention of remaining, or at least without any present 
intention of removing. 

Physical presence in a town or poor district, 
while generally necessary to initiate a residence, 
as discussed supra subdivision b (1) of this sec¬ 
tion, is not alone sufficient,®^ but to gain a resi¬ 
dence it is necessary that the person should take 
up his habitation in the place with the intention of 
remaining,or at least without any present in¬ 
tention of removing. 52 A person who moves in¬ 
to a town or district with the intention of making 
it his fixed residence, for an indefinite time, and 
without any certain purpose of returning to his 
former place of abode, and resides there for the 
statutory period, gains a legal settlement,®2 even 
though he may not have determined to make that 
town his permanent home,®^ and such settlement 
is not defeated by the fact that he may have con¬ 
templated leaving the place at some future time,®® 
or that his intention to remain was to a certain 
extent contingent.®® The existence of intention 
to remain is a question of fact.5*^ 

(3) Place of Residence 

The residence must be on the actual territory within 
the legal limits of the poor district sought to be charged; 
and a residence on disputed territory claimed by two 
towns is gained in that town within whose boundaries 
the territory is ultimately found to be situated. 

The residence must be on the actual territory 
within the legal limits of the poor district sought 
to be charged.®2 A residence on disputed terri¬ 
tory, claimed by two towns, and over which both 
exercise jurisdiction, is gained in that town within 


52. Conn,—Chaplin v. Bloomfield, 
103 A. 118, 92 Conn. 395. 

48 C.J. P 469 note 61, 

53. Conn.—Chaplin v. Bloomfield, 
supra. 

48 C.J. p 469 note 62. 

54. Conn.—Chaplin v. Bloomfield, 
supra, 

48 C.J. P 469 note 63. 

Capacity of insane person to acquire 
settlement grenerally see supra § 
26 e. 

55. Iowa.—Cass County v. Audubon 
County, 266 N.W. 293, 221 Iowa 
1037. 

56. Isr.D.—Hettinger County v. Stark 
County, 260 N-W. 698, 65 N.D. 654. 

Removal of paupers generally see in¬ 
fra §§ 45-58. 

57. N’.D.—Hettinger County v. Stark 
County, supra. 

58- Vt.—^Sheldon Poor House Ass'n 
V. Sheldon, 47 A. 542, 72 Vt. 126. 

48 C.J. p 469 note 64. 

Receiving support as preventing set¬ 
tlement see infra § 34. 


59. Mass.—Stoughton v. Cambridge, 
43 N.E. 106, 165 Mass. 251. 

60. Me.—Inhabitants of Town of 
Gouldsboro v. Inhabitants of Town 
of Sullivan, 170 A. 900, 132 Me. 
342. 

'48 C.J. p 469 note 68. 

61. Iowa.—Cass County v. Audubon 
County, 266 N.W. 293, 221 Iowa 
1037. 

Me.—^Inhabitants of Town of Goulds¬ 
boro V. Inhabitants of Town of 
Sullivan, 170 A. 900, 132 Me. 342. 

Pa.—^Marion Tp. Poor I>ist. v. How¬ 
ard Borough Poor Bist., 12 Pa.Dist. 
& Co. 292. 

S-B.—Corpus jrnris cited in Appeal of 
Lawrence County, 21 N.W.2d 57, 
58, 71 S.B. 49. 

Vt,—City of Montpelier v. Town of 
Calais, 39 A.2d 350. 114 Vt. 5— 
Town of Barton v. Town of Al¬ 
bany. 189 A. 858, 108 Vt. 631— 
Town of Georgia v. Town of Wa- 
terville, 178-A. 893, 107 Vt. 347, 99 
A.L.R. 453. 

48 C.J. p 469 note 69. 
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62. Iowa.—Cass County v. Audubon 
County, 266 N.W. 293, 221 Iowa 
1037. 

48 C.J. p 469 note 70. 

63. Mass.—^Inhabitants of Town of 
Lakeville v. City of Cambridge, 25 
N.B.2d 757, 305 Mass. 256. 

Pa.—iCentral Poor Bist. v. Shamokin 
Poor Bist., Quar.Sess., 33 Luz.Leg* 
Reg. 45, 

48 C.J. p 470 note 71. 

64. Mass.—^Inhabitants of Town of 
Lakeville v. City of Cambridge, 25 
N.E.2d 757, 305 Mass. 256. 

65. Vt.—^Anderson v. Anderson, 42 
Yt. 350, 1 Am.R. 334. 

48 C.J. p 470 note 72. 

66. Me.—Woodstock v. Canton* 39 
A. 281, 91 Me. 62. 

48 C.J, p 470 note 73. 

67. Me.—^Monroe v. Hampden, 49 A. 
604, 95 Me. HI. 

Vt.—Mt. Holly V. Peru, 47 A. 103, 72 
Vt. 68. 

68. Me.—^Ellsworth v, Gouldsboro, 
55 Me. 94. 
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whose true boundaries the territory resided on is 
ultimately found to be situated.®^ In some jurisdic¬ 
tions it has been held that a settlement is gained 
in a town by a residence within the limits over 
which it exercises actual and exclusive jurisdic¬ 
tion, although those limits are not, in fact, with¬ 
in its true boundaries, *^0 and that settlement is not 
defeated, or in any wise affected, by the subse¬ 
quent acquisition' of rightful jurisdiction by such 
other town,*^! 

As to a person having a family, his residence is 
usually determined by the place where his family 
resides but, as to a single person whose busi¬ 
ness or employment calls him away from home a 
great part of the time, or who is from time to 
time living with his friends or connections, his resi¬ 
dence is usually determined by inquiry as to the 
place where he has kept his clothes or what little 
property he may have possessed, and to which he 
resorts as his home when out of employment.*^3 

Residence on lands ceded to the federal govern-- 
ment by a state for navy yards, forts, arsenals, etc., 
will not enable a person to acquire a settlement. 

Where a line dividing a town from a city passes 
diagonally through a person’s dwelling house, but 
that part of the structure most clearly connected 
with the primary purposes of a dwelling is in the 
town, his residence is in such town.75 

c. Duration and Continuity of Residence 

(1) Duration in general 

(2) Continuity 


(1) Duration in General 

The length of residence necessary to acquire a settle¬ 
ment Is regulated by statute, and, unless there is strict 
compliance with the statute, no settlement is acquired. 

The length of residence necessary to acquire 
a settlement is regulated by statute,*^® and, unless 
there is strict compliance with the statute in this 
respect, no settlement is acquired.'^'^ In at least 
one jurisdiction it has been held that the statute 
in fixing the method of determining the place of 
settlement sets up different rules for counties op¬ 
erating under the county system of relief distribu¬ 
tion and those operating under the town system.*^* 
Such statute has been construed to require con¬ 
tinuous residence in the county for the full stat¬ 
utory period in order to establish a setdement where 
the county system is in effect.On the other 
hand, where the county administers poor relief 
through the town system, residence for the full 
statutory period is not a prerequisite to acquisi¬ 
tion of a settlement.30 Under some statutes, as 
between two political subdivisions, settlement of 
a pauper who has resided continuously in the state 
for the statutory period but not during the whole 
period in any one place is fixed at the place where 
he has resided longest during the period preceding 
his request for aid,31 but, if aid is given in the 
same month in which the application for relief is 
made, the period contemplated by the statute is 
that ending the last day of the month immediately 
preceding the month in which aid is applied for 
and granted,32 It has been held that, where a per¬ 
son establishes a settlement within a county by 


69- Vt.—Landgrove v. Peru, 16 Vt. 
422. 

48 C.J. p 470 note 77. 

70. N.H.—^Northwood v. Durham, 2 
N.H. 242. 

48 C.J. P 470 note 78. 

71. N.H.—^Northwood v. Durham, 2 
N.H 242. 

48 C.J. P 470 note 79. 

72- Vt.—Newbury v. Topsham, 7 Vt. 
407—Burlington v. Calais, 1 Vt. 
385, 18 Am.D. 691. 

73. Conn.—Madison v. Guilford, 81 
A. 1046, 85 Conn, 65. 

Vt.—^Newbury v. Topsham, 7 Vt. 407. 

74. Mass.—Opinion of Justices, 1 
Mete. 680. 

75. Vt.—^East Montpelier y. Barre, 
66 A. 100, 79 Vt. 542, 10 L.R.A.,N. 
•S.. 874. 

76. N.D,—^Hettinger County v. Stark 
County, 260 N.W. 698. 65 N.D. 654. 

77. Minn.—City of Detroit Lakes v. 
Village of Litchfield, 274 N.W, 236, 
200 Minn. 349. 

48 C.J. p 470 note 86. 


Retrospective operation of statutes 
see supra § 22 b. 

78. Minn.—City of Minneapolis v. 
Village of Brooklyn Center, 27 N. 
W.2d 563, 223 Minn. 498—City of 
Minneapolis v. Village of Hanover, 1 
297 N.W. 27, 209 Minn. 466. 

79. Minn.—City of Minneapolis v. 
Village of Brooklyn Center, 27 N. 
W.2d 563, 223 Minn. 498-^ity of 
Minneapolis v. Village of Hanover, 
297 N.W. 27, 209 Minn. 466. 

80. Minn.—City of Minneapolis v. 
Village of Brooklyn Center, 27 N. 
W.2d 563, 223 Minn. 498—City of 
Minneapolis v. Village of Hanover, 
297 N.W. 27, 209 Minn. 466. 

81- Minn,—City of Minneapolis v. 
Village of Brooklyn Center, 27 N. 
W.2d 563, 223 Minn. 498—Applica¬ 
tion of Town of Iona, 3 N.W.2d 490, 
212 Minn. 331—^In re Venteicher, 
278 N.W. 581, 202 Minn. 331---City 
of Detroit Lakes v. Village of 
Litchfield, 274 N.W. 236, 200 Minn. 
349—^Petersburg Tp, v. City of 
1 Jackson, 243 N.W, 695, 186 Minn. 
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509—^Village of Grove City v. Man- 
annah Tp., 233 N.W. 875, 182 Minn. 
197. 

N.D.—In re Boise, 11 N.W.2d 80, 73 
N.D. 16—^Eddy County v. Wells 
County, 280 N.W. 667, 68 N.D. 394 
—Burke County v. Brusven, 241 
N.W. 82, 62 N.D. 1. 

Other definitions of manner of com¬ 
puting statutory period 

(1) Tear preceding time when pau¬ 
per became a public charge.—Doug¬ 
las County V. Dead Lake Tp-, 228 N. 
W. 929, 179 Minn. 251. 

(2) Year immediately preceding 
commencement of proceedings.— 
Town of Smiley v. Village of St. 
Hilaire, 237 N.W. 416, 183 Minn. 633. 

(3) Year preceding hospitalization 
at city’s expense of head of family 
which had not previously applied for 
or received poor relief.—^In re Stew¬ 
art, 13 N.W.2d 375, 216 Minn. 485. 

82. Minn.—^Application of Town of 
Iona, 3 N.W.2d 490, 212 Minn. 331 
I —^In re Venteicher, 278 N.W. 581, 
I 202 Minn. 331. 
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continuous residence therein for the statutory pe¬ 
riod, he does not acquire a settlement in another 
county within the statutory period of the time of 
•his departure from that county.^3 Xhe same rules 
have been applied in determining the place of the 
legal residence of an applicant for poor relief in 
a dispute between townships, cities, or villages as 
in disputes between counties. 

Time inclitde-i wid exckided. blatters relating 
to the determination of the periods which shall 
be included and excluded in computing the resi¬ 
dence necessary to establish settlement are stat¬ 
utory. 85 Under some statutes in determining the 
place of settlement the time during which a per¬ 
son is receiving public relief and care is not taken 
into consideration,85 as where the statute provides 
that each month during which the poor person has 
received relief from the poor fund of a county 
or municipality or from funds supplied by the state 
or the United States as direct relief or in providing 
work on a relief basis is excluded in determining 
the time of residence.8'^ 

Tacking periods of residence. Where a person 


who had resided before division in a part of the 
old town which, on division, was incorporated into 
a new town continues his residence in the new 
town, it has been held that the two terms are to- 
be tacked in determining whether the person has. 
resided for a sufficient time in the new town to 
gain a settlement therein ;88 but there is also au¬ 
thority holding that the period of residence re¬ 
quired cannot be made up by tacking the time of 
residence in an unincorporated territory to the 
time of residence after its incorporation.8^ The 
wffiole period of residence must be while the person 
is sui juris, and, if the person is a minor during 
a part of the required time, he gains no settlement, 
So it has been held that a wife's residence in a 
town during her husband's life cannot be tacked 
to her continued residence there after his deaths 
so as to enable her to acquire a settlement. 

(2) Continuity 

(a) In general 

(b) Absence with intent to return 

(c) Absence without intent to return 


83. Minn.—City of Minneapolis v. 
Village of Hanover. 297 N.W. 27, 
209 Minn. 466—^In re Venteicher, 
278 N.W. 581. 202 Minn. 331—Kan¬ 
abec County V. Pine County, 248 N. 
W. 710, 189 Minn, 161. 

84. N.D.—^Burke County v. Brusven, 
241 N.W. S2, 62 N.D. 1. 

85. Minn.—^Wrobleski v. Town of 
Swan River. 283 N.W. 399, 204 
Minn. 264, 120 A.L.R. 618, 

86. N.Y.—Town of Kiantone v. 
Chautauqua County, 265 N.Y.S. 498, 
239 App.Div. 50. 

Receiving poor relief as preventing 
settlement see infra § 34. 

87. Minn.—City of Minneapolis v. 
Village of Hanover, 297 N.W, 27, 
209 Minn. 466—^Tn re Venteicher, 
278 N.W. 581, 202 Minn. 331—In re 
Settlement of Bendickson, 281 N. 
W. 758, 203 Minn. 425. 

Seld to he excluded 

Months during which minor son, 
as representative of family, was giv¬ 
en Works Progress Administration 
work.—City of Minneapolis v. Bel¬ 
trami County, 288 N.W. 706, 206 
Minn. 371. 

Seld not to he excluded 
Months during which tenant farm¬ 
er received grants from rehabilita¬ 
tion division of federal resettlement 
administration to feed stock after 
destruction of crops by hail.—^Mar¬ 
shall County V. Anoka County, 2 N. 
W.2d 816, 212 Minn. 127. i 


Payment subsequent to time of sup¬ 
plying goods or rendering serv¬ 
ices 

(1) The months to be tolled in as¬ 
certaining settlement for poor relief 
purposes are those during which re¬ 
lief w-as actually received by the 
poor person, rather than those in 
which the persons supplying the 
goods and services at the request of 
a township were paid.—City of Min¬ 
neapolis V. Beltrami County, 288 N. 
W. 706, 206 Minn. 371. 

(2) But, where widow moved from 
county where she had her legal set¬ 
tlement to another county in Decem¬ 
ber, personally employing two dray¬ 
men to move her belongings, and 
county from which she moved paid 
one drayman from the poor fund in 
December, and the other drayman in 
March, months in which drayman 
was paid, rather than when services 
were rendered to her, were required 
to be excluded.—^In re Youngquist, 
282 N.W. 272, 203 Minn. 530. 

Belief from county poor fund. 

Relief furnished to a pauper from 
state and federal funds is not relief 
from the poor fund of a county, 
within meaning of statute.—^Wrob- 
leski V. Town of Swan River, 283 N. 
W. 399, 204 Minn. 264, 120 A.D.R. 618. 

Bxpense of administering poor re¬ 
lief is not “relief furnished to pau- 
per,“ within meaning of statute.— 
Wrobleski v. Town of Swan River, 
supra. 

Statute as aftecting loss of residence 

(1) When person moves from one 
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county to another and receives relief 
from poor fund of county from which 
he has removed, month during which 
he received such relief must be ex¬ 
cluded in determining question of his 
residence for poor relief purposes.— 
G-rlggs County v. Cass County, 260 N. 
W. 417, 65 N.D. 608. 

(2) Statutory provision that each 
month during which applicant for 
relief has received relief from poor 
fund of any county must be excluded 
in determining time of residence ap¬ 
plies to cases where relief is given 
while applicant is residing within 
county from which he later removes. 
—^Griggs County v. Cass County, su¬ 
pra. 

88. N.J*.—^Franklin Tp, v. Lebanon 
Tp., 16 A. 184, 51 N.J.Law 93- 

48 C.J. p 470 note 87. 

Settlement acquired by division of 
towns see infra § 33. 

89. Vt.—^Rutland v. Proctor, 34 A. 
427, 68 Vt. 153. 

Settlement acquired by incorporation 
of unincorporated territory see in¬ 
fra § 33. 

90. Vt,—^Foultney v. Glover, 23 Vt. 
328—Hartford v. Hartland, 19 Vt. 
892. 

Capacity of minor to acquire settle¬ 
ment see supra § 26 d. 

91. Me.—Thomaston v, St. George^ 
17 Me. 117. 

48 C.J. p 470 note 92, 

Capacity of married woman to ac¬ 
quire settlement see supra § 2C g. 
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(d) Interruption by imprisonment 

(e) Interruption by commitment to in¬ 

sane asylum 

(a) In general 

The residence for the required length of time must be 
continuous, and separate periods of residence cannot be 
added together to make up the statutory time. 

The residence for the required length of time 
must be continuous.^^ Separate periods of resi¬ 
dence cannot be added together to make up the 
statutory time;93 but, where a residence has once 
been established by the concurrence of intention 
and personal presence, continuous personal pres¬ 
ence thereafter is not essential to a continuous 
residence,94 especially when he whose residence 
is in question has a family between whom and 
him mutual family relations are in full force.95 
The reenactment of a statute relative to the es¬ 
tablishment of a settlement does not interrupt the 
running of the time necessary to establish a set¬ 
tlement. 9 6 

An intention to remove in the future j without 
an actual removal, will not break the continuity of 
the residence.97 

(b) Absence with Intent to Return 

The continuity of a residence within the contempla¬ 
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tion of the pauper laws is not broken by a mere tempo¬ 
rary absence with the intention of returning or without 
any definite intention of abandoning such residence, in 
the absence of a statute to the contrary. 

Since the question of residence for poor re¬ 
lief purposes is largely a matter of intention,98 
the continuity of a residence within the contempla¬ 
tion of the pauper laws is not broken by a mere 
temporary absence with the intention of return- 
ing,99 or without any definite intention of abandon¬ 
ing such residence, 1 in the absence of statute to 
the contrary.2 Thus, in the absence of statute 
requiring a different holding, continuity is not bro¬ 
ken by an absence while temporarily employed or 
while seeking emplo3mient9 or pleasure,4 or while 
serving a term of enlistment in the army.^ So, 
where a person, living in a town in which he had 
not a settlement, removed to another town, by di¬ 
rection of the overseers of the poor, solely to pre¬ 
vent his gaining a settlement in the former town, 
and with the intention to return at the expiration 
of a few weeks, it was held that the continuity of 
his residence was not broken.® Where, under the 
statute, the fact of remaining or living at a place 
regardless of intention to make it one’s domicile 
is what counts in determining a pauper’s settle¬ 
ment, the intention to return to a place after tem- 


92. Conn.—Town of Winchester v. , 

Town of Burlington, 21 A.2d 371, 
128 Conn. 185. I 

Minn.—City of Detroit Lakes v. Vil¬ 
lage of Litchfield, 274 N.W. 236, 200 
Minn. 349. 

48 C.J. p 471 note 95. 

Construction of statute requiring 
residence for five ^consecutive” 
years 

Although “consecutive” ordinarily 
conveys the thought of unbroken se¬ 
quence or uninterrupted succession, 
the word, as used in statute requir¬ 
ing residence for “five consecutive 
years’* to acquire a settlement, must 
be construed in connection with stat¬ 
ute providing that time during which 
person is an inmate of any infirmary, 
jail, prison, or other public or state 
institution shall not be counted in 
computing time either for acquiring 
or defeating the settlement and 
means five full calendar years exclu¬ 
sive of time spent in such an institu¬ 
tion, but time spent in such an in¬ 
stitution does not stop the running 
of the five-year period.—Common¬ 
wealth V. City of Boston, 55 N.E.2d 
686, 316 Mass. 410. 

93. Minn.—City of Detroit Lakes v. 
Village of Litchfield. 274 N.W. 236, 
200 Minn. 349. 

94. Vt.—^Mt. Holly v. Plymouth, 95 
A. 572, 89 Vt. 301. 

48 C.X p 471 note 98. 


95. Me.—Topsham v. Lewiston, 74 
Me. 236, 43 Am.R. 584. 

48 C.J. p 471 note 99. 

96. N.H.—Sullivan County v. Town 
of Lempster, 163 A. 419, 86 N.H. 
90. 

97. Wis.—Monroe County v. Jackson 
County, 40 N.W. 224, 72 Wis. 449. 

48 C.J. p 471 note 1. 

98. Conn.—Town of Plainville v. 
Town of Milford, 177 A. 138, 119 
Conn. 380. 

Ill.—^People ex rel. Heydenreich v. 
Lyons, SO N.E.2d 46, 374 Ill. 557. 
132 A.L.R. 511. 

Me.—^Inhabitants of Town of Goulds- 
boro V. Inhabitants of Town of 
Sullivan, 170 A. 900. 132 Me. 342. j 

99. Conn.—Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185. 

I Ill.—^People ex rel. Heydenreich v. 

I Lyons, 30 N.E.2d 46, 374 Ill. 557, 
132 A.L.R. 511. 

Me.—Inhabitants of Town of Goulds- 
boro V. Inhabitants of Town of 
Sullivan, 170 A. 900, 132 Me. 342— 
Inhabitants of Madison v. Inhab¬ 
itants of Fairfield, 168 A. 782. 132 
Me. 182. 

Vt.—City of Montpelier v. Town of 
Calais. 39 A.2d 350, 114 Vt. 5— 
Town of Barton v. Town of Al¬ 
bany, 189 A. 853, 108 Vt. 631. 

48 C.J. p 471 note 3. 
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1. Me.—Inhabitants of Madison v. 
Inhabitants of Fairfield, 168 A. 782, 
132 Me. 182. 

Pa,—Marion Tp. Poor Dist. v. How¬ 
ard Borough Poor Dist, 12 Pa.Dist. 
& Co. 292. 

48 C.J. p 471 note 4. 

2. Mass.—Treasurer, etc. v. Boston, 
152 N.E. 37, 255 Mass. 499. 

48 C.J. p 471 note 5. 

Voluntary absence for oue^ year or 
more 

N.D.—In re Boise, 11 N.W.2d 80, 73 
N.D. 16—^Kost V. Sheridan County, 
179 N.W. 703, 46 N.D. 75. 

3. Conn.—Town of Plainville v. 
Town of Milford, 177 A. 138, 119 
Conn. 380. 

Ill.—^People ex rel. Heydenreich v. 

Lyons, 30 N.E.2d 46, 374 lU. 557, 
j 132 A.L.R. 511. 

Me.—^Inhabitants of Town of Goulds- 
boro V. Inhabitants of Town of 
Sullivan, 170 A. 900, 132 Me. 342. 
Vt.—Town of Barton v. Town of Al¬ 
bany, 189 A. 853, 108 Vt. 531. 

48 C.J. p 471 note 6. 

4. Conn.—Town of Plainville v. 
Town of Milford, 177 A. 138, 119 
Conn. 380. 

5. Me.—^Brewer v. Linnaeus, 36 Me. 
428. 

6. Me.—Solon v. Embden, 71 Me. 418 
—Clinton v. York, 26 Me. 167. 
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porary work in another place is not very im¬ 
portant.'^ 

Retention of dwelling place. In some jurisdic¬ 
tions it has been held that an absence may be 
animo revertendi, although during the person’s ab¬ 
sence he does not retain in the place any house 
over which he has legal control, or to which he 
may resort as a matter of right but in others 
the contrary has been held.^ 

Question of fact. The question -whether animus 
revertendi exists is one of fact to be determined by 
the jury. 

(c) Absence without Intent to Return 

Continuity of residence is broken where there is ab¬ 
sence or removal without any intention of returning, or 
with the intention not to return. 

The necessary continuity of residence is broken 
where there is an absence or removal without any 
intention of returning,! 1 or with the intention not 
to return.12 Thus, where one leaves a town in 
which he is living, and it ceases to be in fact his 
permanent dwelling place or home, the continuity 
of the residence necessary to acquire a settlement 
is broken.13 

Intent formed during absence. If a person -leaves 
his place of residence, and wihile absent ceases to 
intend to return,!^ or forms the intention of not 
returning,15 the continuity of his former residence 
is broken as much as if he had formed such inten¬ 
tion at the time of removal. 

Necessity of acquiring new residence. It is not 
necessary, in order that a removal without inten¬ 
tion of returning shall break the continuity of the 
residence, that the person shall have in fact ac¬ 
quired another residence ;15 it is possible for a 


person so to wander around as to lose a home, 
within the legal signification of the word “home,” 
under the pauper statutes.!*^ 

Effect of actual return. Removal without any 
intention to return,i8 or with the intention not 
to return,!® will break the continuity of residence, 
although the person does in fact return. 

(d) Interruption by Imprisonment 

Some decisions hold that imprisonment under a con¬ 
viction for a crime interrupts the continuity of residence 
essential to the prisoner's acquisition of a legal settle¬ 
ment by residence in a poor district, but there is also 
authority to the contrary. 

Some decisions hold that imprisonment in a state 
prison under a conviction for a crime interrupts 
the continuity of residence essential to the prison¬ 
er’s acquisition of a legal settlement by residence 
in a poor district,^® but in other jurisdictions the 
rule obtains that such an imprisonment does not 
interrupt the continuity of the residence of a pris¬ 
oner in a district where he had his home and was 
supporting his family when he was imprisoned,^! 
especially where the evidence shows a purpose on 
his part to continue such residence and to return 
to it as soon as he is liberated.22 Imprisonment 
on a bailable criminal offense merely, dn one district, 
does not effect a break in the continuity of the resi¬ 
dence of a man who has at the time a home and 
family in another district to which he intends to 
return when he regains his liberty.^S 

(e) Interruption by Commitment to Insane 

Asylum 

Under some statutes the time during which any per¬ 
son is a patient in a hospital for the insane is not to be 
computed as part of the time required to gain a legal 
settlement, and, independently of statute, although there 
is authority to the contrary, the continuity of residence 
is interrupted by a commitment to an asylum. 


7. Minn.—City of Detroit Lakes v. 
Village of Litchfield, 274 N.W. 236, 
200 Minn. 349—Town of Smiley v. 
Village of St. Hilaire, 237 N.W. 
416, 183 Minn. 633. 

S, Me.—^Inhabitants of Town of 
G-ouldsboro v. Inhabitants of Town 
of Sullivan, 170 A. 900, 132 Me. 
342—^Inhabitants of Madison v. In¬ 
habitants of Fairfield, 168 A. 782, 
132 Me. 182. 

48 C.J. p 472 note 10. 

S'. Vt.—City of Montpelier v. Town 
of Calais. 39 A.2d 350, 114 Vt. 5— 
Town of Barton v. Town of Al¬ 
bany, 189 A. 853, 108 Vt. 631, 

48 C.X p 472 note 11. 

10, Me.—Solon v. Embden, 71 Me. 
418. 

Mass.—^Fitchburg v. Winchendon, 4 
Cush. 190. 


11. Conn.—^Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185, disapproving lan¬ 
guage appearing in Plainville v. 
Milford, 177 A. 138, 119" Conn. 380. 

48 C.J. p 472 note 13. 

12. Me.—^Westbrook v. Bowdoinham, 
7 Me. 363. 

48 C.J. p 472 note 14. 

13. Conn.—Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185. 

14. Me.—South Thomaston v. 
Friendship, 49 A. 1056, 95 Me. 201. 

48 C.J. p 472 note 15. 

15. Me.—^Hampden v. Levant, 69 
Me. 657. 

48 C.J. p 472 note 15. 

16. Me.—-North Yarmouth v. West 
Gardiner, 58 Me. 207, 4 Am.R. 279. 

48 C.J. p 472 note 16. 
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17. Me.—South Thomaston v. 
Friendship, 49 A. 1056, 95 Me. 201. 

48 C.J. p 472 note 17. 

IS. Me.—^North Yarmouth v. West 
Gardiner, 58 Me. 207, 4 Am.R. 279. 

48 C.J. p 472 note 18. 

IS. Me.—^Westbrook v. Bowdoinham, 
7 Me. 363. 

20. Conn.—Washington v. Kent, 38 
Conn. 249. 

48 C.J. p 472 note 21, 

Coerced residence see supra subdi¬ 
vision b (1) of this section. 

21. Mass.—Commonwealth v.’ City 
of Boston, 65 N.E.2d 686, 316 Mass. 
410. 

48 C.J. p 472 note 22. 

22. Vt.—^Baltimore v, Chester, 63 
Vt. 315, 38 Am.R. 677. 

23. Vt.—^Northfield v. Vershire, 83 
Vt. 110. 



70 C.J.S. 


PAUPERS 


§§ 32-33 


Under some statutes tlie time during which any 
person is a patient in a hospital for the insane, ex¬ 
cept inhabitants of the town in which such hospital 
is situated, is not computed as part of the time re¬ 
quired by law to gain a legal settlement.24 Inde¬ 
pendently of statute, the continuity of residence as 
interrupted by a commitment to an asylum,^5 al¬ 
though there is also authority to the contrary.2 6 

§ 33. Incorporation, Division, and Annexa¬ 
tion of Territory 

a. Incorporation 

b. Division of towns or districts 

c. Annexation and detachment 

d. Effect on persons absent 

a. Incorporation 

Where unincorporated territory is incorporated as a 
town, all persons sui juris residing in such territory at 
the time of the incorporation gain a settlement in the 
town by the act of incorporation. 

A rule of the common law, which has been ex¬ 
pressly recognized by some statutes, is that, where 
unincorporated territory is incorporated as a town, 
all persons sui juris residing in such territory at 
the time of the incorporation gain a settlement in 
the town by such act of incorporation.27 The fact 
that a resident within the territory incorporated 
was settled at any other place does not affect his 
acquisition of a settlement within the territory in- 
corporated.2S The rule with regard to the ac¬ 
quisition of a settlement by residence within ter¬ 
ritory incorporated does not apply, it seems, to 
residents of unincorporated territory which is an¬ 
nexed to an existing district or town and it has 
been held that the incorporation of a district into 
a town, eaoh of such corporations being liable for 
the support of its settled paupers, does not itself 
give a settlement to unsettled persons residing 
therein. 2 

Jn order to constitute a residence within the 


rule above stated, the person must actually have 
a home or dwell within the territory,21 and the mere 
fact that before the incorppration he had the in¬ 
tention to make his home within the territory in¬ 
corporated, and did in fact afterward make it his 
home, cannot be considered as giving to him a 
residence therein.22 

Unincorporated territory. It has been held that a 
settlement cannot be acquired in unincorporated 
territory,23 and that a statute providing that per¬ 
sons living in places not incorporated, and need¬ 
ing relief, are under the care of the over¬ 
seers of the adjacent town, does not give to such 
persons a legal settlement in such adjacent town.24 

Paupers supported within the territory incorpo¬ 
rated, by the town in which they were legally set¬ 
tled, do not acquire a settlement through the in¬ 
corporation •'but the mere fact that the person 
whose settlement is in question had some time prior 
to the incorporation received pauper supplies does 
not show that he was a pauper at the time of in¬ 
corporation so as to prevent him from acquiring 

a settlement.26 

b. Division of Towns or Districts 

In some jurisdictions on the division of an existing 
town and the incorporation of a new town from a part 
thereof, persons who were settled within the original 
town are to be considered settled within the old or new 
town according to the place from which they derived 
their original settlement, hut in other jurisdictions the 
rule is that the settlement of a person on such division 
depends on the place of his residence or home at the 
time the division was made. 

In some jurisdictions the rule has been stated 
as a principle of the common law that, on the di¬ 
vision of an existing town and the incorporation 
of a new town from a part thereof, persons who 
were settled within the original town are to be con¬ 
sidered settled within the old or the new town, ac¬ 
cording to the place from which they derived 
their original settlement.27 In other jurisdictions 


24. Vt.—Peacham v. Weeks, 48 Vt. 
73. 

48 C.J. p 472 note 26. 

Coerced residence see supra subdi¬ 
vision b (1) of this section. 

25. Conn.—Chaplin v. Bloomfield, 
103 A. 118, 92 Conn. 395. 

26- Me.—Pittsfield v. Detroit, 63 Me. 
442. 

48 C.J. p 473 note 28. 

27. Wis.—^Hay River v. Sherman, 18 
N.W. 74Q, 60 Wis. 54. 

48 C.J. p 473 note 31. 

Alteration, annexation, or detach¬ 
ment of territory as affecting lia¬ 
bility for support see infra § 67. 
Tacking time before and after incor¬ 


poration to establish required 
length .of residence see supra § 32 
c (1). 

28. Me.—Monson v. Fairfield, 55 Me. 
117. 

Mass.—^Buckfield v. Gorham, 6 Mass. 
445. 

29. Me.—^Woodstock v. Bethel, 66 
Me. 569. 

30. Mass-—Sutton v. Orange, 6 
Mete. 484—Walpole v. Hopkinton, 
4 Pick, 358. 

31. Me.—Gorham v. Springfield, 21 
Me. 68. 

32. Me.—Gorham v. Springfield, su¬ 
pra. 


33. N.H.—^Hillsborough v, Peering, 
4 ]Sr.H. 86. 

34. Me.—Ellsworth v. Gouldsboro, 
55 Me. 94. 

35. Me.—^Beetham v. Dincoln. 16 Me. 
137. 

36. Me.—^Kirkland v. Bradford, 33 
Me. 680. 

Receipt of supplies as preventing 
settlement generally see infra § 
34. 

37. K.T.—-Washington Overseers of 
Poor V. Stanford Overseers of 
Poor, 3 Johns. 193. 

48 C.J. p 473 note 43. 

Division as affecting liability for 
support see infra § 67. 
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the rule obtains, both at common 'law and by vir¬ 
tue of statutes expressly or impliedly following 
such rule, that the settlement of a person on such 
division depends on the place of his residence or 
home at the time the division was made, that is, 
he becomes settled in the old town or in the new 
town according to whether his place of residence 
at the time of the division was in the former or 
in the latter,38 in the absence of a special statute 
providing for the determination of the settlement 
of residents of a particular town, on its division, 
according to the place from which they derived 
their original settlement.39 This rule has been 
applied in some jurisdictions to persons who were 
paupers at the time of the division,but in others 
the rule has been held to apply only to bona fide 
residents,^^ and not to include a residence as an 
existing pauper supported by the town divided,*^2 
in such case the pauper’s last place of residence 
as a self-supporting person determines his place 
of settlement.^3 When the last place of residence 
of the person whose settlement is in question is 
unknown, his settlement remains in the old town."*^ 

Special statutes. When a special act dividing 
an existing town and incorporating from a part 
thereof a new town expressly provides how the 
settlement of its inhabitants as regards the old 
and the new towns shall be determined, such pro¬ 
visions prevail over the general law on the ques¬ 
tion but, when such special provisions include 
only a particular class of persons of the old town, 
the general law prevails with regard to the settle¬ 
ment of persons not included in such class.^s 

Unsettled persons. On the division of an exist¬ 
ing town and the incorporation of a new town from 
a part thereof, unsettled persons residing in the 
territory incorporated into the new town do not, 
by the mere incorporation, as in case of the incor¬ 
poration of unincorporated territory, acquire a 


settlement in the new town;47 but, where the act 
of incorporation expressly provides that persons 
having a “residence” in the territory incorporated 
in the new town shall be deemed to be settled there¬ 
in, the term “residence” has been held to include 
persons residing or dwelling in such territory, al¬ 
though they had no settlement in the old town.'^8 

Wlvat constitutes dizdsion. It has been held that 
a division of a town takes place only when one or 
more towns are divided and a new town is cre¬ 
ated from a part thereof, thus making a distinc¬ 
tion between annexation and division.'^ ^ When 
part of an existing town is taken and annexed to 
another town and the incorporation of the for¬ 
mer town is annulled as to the balance, this is a 
division.® 0 

Agreements between towns. No agreement be¬ 
tween two towns on the separation of one from 
the other can affect the legal settlement of their 
inhabitants as fixed by the general statutes or the 
special act making the separation,®^ although, as 
discussed infra § 67, a contract between the two 
towns for the support of particular paupers may 
be binding. 

c. Annexation and Detachment 

On the annexation of a part of the territory of one 
town to another, persons residing on the territory annexed 
and having their settlement in the town from which such 
territory is taken acquire settlements in the town to 
which the annexation is made. 

It is a general rule that, on the annexation of 
a part of the territory of one town to another, 
persons residing on the territory annexed and hav¬ 
ing their settlement in the town from which such 
territory is taken, acquire settlements in the town 
to which the annexation is made.®2 Persons who 
have no settlement in the town from which the ter¬ 
ritory annexed to another is taken, or who do not 
actually dwell and have their homes on the terri- 


TacJang terms of residence before 
and after division see supra § 32 
c (1). 

3a. N.H.—Grilford v. Gllmanton, 1 
K.H. 194. 

48 C.J. p 474 note 44. 

39- Mass.—North Andover v. Grove- 
land, 1 Allen 75. 

48 C.J. p 474 note 45. 

40. Wis.—^Hay River v. Sherman, 18 
N.W. 740, eO Wis. 64. 

4a-C.J. p 474 note 46. 

41. Me.—^Brewer v. Eddington, 42 
Me. 541. 

48 C.J. p 474 note 47. 

42. Me.—^Brewer v. Eddington, su¬ 
pra. 

48 C.J. p 474 note 48. 


43. Me.—^Brewer v. Eddington, su¬ 
pra. 

48 C.J. p 474 note 48. 

44. Mass.—Westport v. Dartmouth, 
10 Mass. 341. 

48 C.J. p 474 note 50. 

45. Me.—Yarmouth v. North Yar¬ 
mouth, 44 Me. 352. 

48 C.J. p 474 note 52. 

46. Me.—Clinton v. Benton, 49 Me. 
550. 

48 C.J. p 474 note 53. 

47. Me.—^New Portland v. Rum- 
ford, 13 Me. 299. 

48 C.J. p 474 note 54. 
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48. Conn.—Colchester v. East Lyme, 
18 Conn. 480. 

49. Me.—Starks v. New Sharon, 39 
Me. 368. 

48 C.J. p 474 note 66. 

50. Me.—Livermore v. Phillips, 36 
Me. 184. 

51. Me.—Clinton v. Benton, 49 Me. 
550. 

48 C.J. p 476 note 68. 

52. Mass.—Groton v. Shirley, 7 
Mass. 156. 

48 C.J. p 475 note 65. 

53. Me.—Starks v. New Sharon, 39 
Me. 368—^New Portland v. Rum- 
ford, 13 Me. 299. 



70 C.J.S. 


PAUPERS 


§§ 33-34: 


tory set off at the time of its separation,do not 
acquire a settlement in the town to which such 
territory is annexed. In some Jurisdictions, how¬ 
ever, it has been held that a person having his set¬ 
tlement at the time of annexation on the terri¬ 
tory annexed, although not residing thereon, ac¬ 
quires a settlement in the town to which such ter¬ 
ritory is annexed.55 The settlement of persons re¬ 
siding on territory sef off from one town and not 
incorporated into another is not changed by such 

di'smemberment.56 

Void proceedings. Where a person has resided 
on land in a township for the statutory period, the 
attempted annexation of the land to a borough by 
proceedings which were void for failure to comply 
with the statutory requirements will not affect such 
settlement. 5 

d. Effect on Persons Absent 

Where a person has his usual home in unincorporated 
territory, he is to be considered as residing therein so 
as to acquire a settlement through its incorporation, al¬ 
though at the time of its incorporation he is absent there¬ 
from, provided it is his intention to return; and a person 
absent at the tme of the division of a town or the an¬ 
nexation of a part thereof to another town retains his 
settlement in the old town, according to one view, al¬ 
though other authorities have held that his settlement is 
fixed by the locus of his original settlement in the old 
town. 

Where a person has his usual home in unincor¬ 
porated territory, he is to be considered as residing 
therein so as to acquire a settlement through its in¬ 
corporation, although at the time of its incorpora¬ 
tion he is absent therefrom, provided it is his inten¬ 
tion to return,^^ and this is so, even though, after 
the incorporation, he abandons such intention.59 
It is otherwise, however, where he removed from 
the territory incorporated, prior to incorporation, 
without any intention of returning.®® 

In the absence of statutory provisions fixing the 
settlements of persons absent at the time of the 
division of a town, or the annexation of a part 
thereof to another town, it has been held that one 


who had removed from the old town prior to the 
division or annexation retains his settlement in 
the old town, irrespective of where he resided; 
within such town;®i but other authorities have 
held that the settlement of such a person is fixed 
by the locus of his original settlement in the'‘iold: 

town.® 2 

Statutory provisions that persons who are absent 
from a town at the time of its division or the 
annexation of a part thereof to some other town 
shall have a settlement in that town wherein their 
last dwelling place or home shall happen to fall 
on division or annexation have been construed in 
a number of deci&ions,®^ and the power of the leg¬ 
islature to enact statutes of this kind has been 
directly upheld.®^ Such a statute applies only to 
divisions of towns made after its passage.®® The 
term “residence” or “resided” refers to the last 
place of dwelling or domicile, as distinguished from 
place of settlement.®® 

A special act as to pauper settlements will usually 
control a general statute fixing the settlements of 
persons absent from a town at the time of its di¬ 
vision.®'^ 

§ 34. Preventing Settlement 

a. Receipt of public relief 

b. Warning out 

a. Receipt of Public Relief 

(1) In general 

(2) To whom furnished 

(3) What constitutes 

(1) In General 

The general rule under statute is that receipt of 
public relief or pauper supplies precludes acquisition 
of a settlement during the period of such receipt. 

Under a number of statutes relating to paupers, 
the receipt of public relief or pauper supplies will 
prevent the acquisition of a settlement.®® The sup- 


54. Me.—New Portland v. Rumford, 
supra. 

48 C.X P 475 note 68, 

Effect of absence generally see in¬ 
fra subdivision d of this section. 

55. Conn.—Bethany v. Oxford, 15 
Conn, 550—Oxford v. Bethany, 15 
Conn. 246. 

56. Me.—Weld v. Carthage, 37 Me. 
39. 

57. Pa.—^Toung Tp. Dist. Overseers 
of Poor V. Blacklick Tp. Overseers 
of Poor, 20 Pa.Super. 629. 

58. Me.—St. George v. Deer Isle, 3 
Me. 390. 


59. Me.—St. George v. Deer Isle, 
supra. 

48 C.J. p 475 note 73. 

60. Me.—^Exeter v. Brighton, 15 Me, 
58. 

61. Mass.—Windham v. Portland, 4 
Mass. 384. 

48 C.J. p 475 note 75. 

62. Conn.—^Naugatuck v. Middle- 
bury, 20 Conn. 378—^Mansfield v. 
Granby, 1 Root 179. 

48 C.J. p 475 note 76. 

63. Me.—Rockland v. Morrill, 71 Me. 
455. 

48 C.J. p 475 note 77. 

63 


64. Me.—^Wilton v. New Vineyard, 
43 Me. 315. 

65. Mass.—^Windham v. Portland, 4 
Mass. 384. 

66. Conn.—Waterbury v. Bethany, 
18 Conn. 424. 

67. Mass.—Malden v. Melrose, 125 
Mass, 304—Lexington v. Burling¬ 
ton, 19 Pick. 426. 

48 C.J- 'p 476 note 81. 

68. Iowa.—Corpus Juris cited In 
Audubon County v. Vogessor, 291 
N.W. 135, 136, 228 Iowa 2«l. 

Me.—City of Bangor v. Inhabitants 
of Etna, 34 A.2d 205, 140 Me. 85. 



PAUPERS 


70 C.J.S, 


§ 34 

plies need not be furnished by the municipality in 
wfhich the pauper resides,®® it being sufficient if 
they are furnished by the municipality in which 
the person is at the time settled"^® or by the com¬ 
monwealth,'^! and the fact that the person receiv¬ 
ing the supplies has no other settlement in the state 
is immaterial.'^^ The statute applies to supplies 
furnished to a person committed to an insane asy- 
lum'^3 or confined in jail under criminal process.'^^ 

On the other hand, the fact that a person re¬ 
ceives supplies after he has resided in a munici¬ 
pality for the statutory period will not affect his 
settlement there.It has also been held under 
some statutes that, if a change of residence is 
voluntary, one may lose his old settlement and ac¬ 
quire a new one despite receipt of public relief 


during the period lived in the new place,*^® unless 
the relief is received from the old place,and in 
computing the period of new residence the time 
during which relief is received from the place of 
former residence is excluded,but the continuity 
of the period of new residence is not broken by 
receipt of aid from the place of former residence.'^® 
The county obligated to furnish relief cannot shift 
its obligation by transfer of^the pauper to a dif¬ 
ferent county.®® If a pauper has resided in sev¬ 
eral different places, it has been held that the 
place in which he resided longest without receipt 
of public relief is his place of settlement.®! 

In the absence of a statute to such effect the re¬ 
ceipt of pauper supplies does not, it seems, pre¬ 
vent the acquisition of a settlement.®^ 


Mass.—Treasurer and Receiver Gen¬ 
eral V. Town of Natick, 71 N-E. 
2d 225, 320 Mass. 715—City of 
Waltham v. City of Newton, 27 N. 
E.2d 965, 306 Mass. 59—Treasurer 
and Receiver General v. Town of 
Dedham, 15 N.E.2d 252, 300 Mass. 
238, 

N.T.—Application of Scruton, 28 N. 
T.S.2d 914, affirmed In re Scruton, 
36 N.Y.S.2d 435, 264 App.Div. 925. 
N.D.—^Ward County v. Ankenbauer, 
257 N.W. 474. 65 N.D. 220. 

Ohio.—Stoecklein v. Priddy, 31 Ohio 
N.P.,N.S., 369. 

Vt.—City of Rutland v. Town of 
Wallingford, 194 A. 360, 109 Vt. 
186, 

Wis.—Town of Fox Lake v. Town 
of Trenton, 12 N.W.2d 679. 244 
Wis. 412—^Town of Cleveland v. 
Industrial Commission, 286 N.W. 
558, 232 Wis. 147. 

48 C.J. p 476 note 82. 

Receipt of relief as preventing run¬ 
ning of time essential to loss of 
settlement see infra § 41. 

“Public charge” 

Mother and infant children main¬ 
tained out of mothers* assistance 
fund were *‘public charge** within 
statute governing acQuisition of new 
settlement in poor district, and fam¬ 
ily did not acquire settlement in dis¬ 
trict to which it removed so as to 
require district to support it, where 
family was maintained by such fund 
and other public funds during period 
of residence in such district.—In re 
Barnes, 180 A. 718, 119 Pa.Super. 
533, 

Statute held inapplicable 

Statute providing that the time 
during which dependent persons re¬ 
ceive relief from the treasury of 
any county or charitable relief from 
other sources shall not be counted in 
determining their legal residence in 
the state, has no application to the 
determination of their legal settle¬ 
ment as between counties.—^Board 


of Gom’rs of Barton County v. Board 
of Com’rs of Stafford County, 1 P. 
2d 80, 133 Kan. 494. 

69. Minn.—Thiede v. Town of Scan- 
dia Valley, 14 N.W.2d 400. 217 
Minn. 218. 

70. Minn.—Thiede v. Town of Scan- 
dia Valley, supra. 

48 C.J. p 476 note 85. 

71. Mass.—Charlestown V. Grove- 
land, 15 Gray 15. 

48 C.J. p 477 note 86. 

Aid from state emergency relief 
fund 

(1) Receipt of aid from a state 
emergency relief fund may preclude 
acquisition of a new settlement in 
any poor district by removal there¬ 
to.—Central Poor District v. Nesco- 
peck Poor District, 24 Pa.Dist. & 
Co. 123, 29 Luz.Leg.Reg. 199. 

(2) Where a state emergency re¬ 
lief administration temporarily takes 
over the burdens of poor relief it 
does not thereby change the place of 
settlement of poor persons thereto¬ 
fore having a recognized place of 
settlement within a municipality.— 
Equality Tp. v. Star Tp., 274 N.W. 
219, 200 Minn. 316, 

72. Mass.—Charlestown v. Grove- 
land, 15 Gray 15. 

48 C.J. p 477 note 87. 

73. Mass.—Choate v. Rochester, 13 
Gray 92. 

74. Mass.—^Worcester v. Auburn, 4 
Allen 574. 

48 C.J. p 477 note 90. 

75. Me.—^RockPort v. Rockland, 89 
A. 72, 111 Me. 585. 

76. N.D.—Eddy County v. Wells 
County, 11 N.W.2d 60. 73 N.D. 33. 

Receipt of relief from place of new 
residence 

An indigent family acquired a res¬ 
idence for poor relief purposes in 
county in which it resided for nine¬ 
teen months without receiving re¬ 
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lief from county of former residence, 
even though family received relief 
from county in which it was residing 
during seventh to eleventh months 
inclusive of the nineteen-month pe¬ 
riod.—Eddy County v. Wells County, 
supra. 

77. N.D.—Eddy County v. Wells 
County, supra. 

Involuntary absence 

Contributions to poor relief of an 
indigent by county in which in¬ 
digent has had a legal residence 
within one year after removal there¬ 
from makes period of absence of in¬ 
digent involuntary up to and includ¬ 
ing period for which relief is fur¬ 
nished within statute relating to loss 
of legal residence for poor relief 
purposes.—Eddy County v. Wells 
County, supra. 

78. N.D.—^Eddy County v. Wells 
County, supra. 

Federal emergency relief 

Time during which poor persons 
received aid from local administra¬ 
tion in -county of original residence, 
out of funds allotted to that county 
by federal emergency relief admin¬ 
istration as grant to state, after they 
moved into another county, was re¬ 
quired to be excluded in determining 
time of their absence from county 
of original residence as regards 
county’s liability for poor relief.— 
Ward County v. Ankenbauer, 257 N. 
W. 474, 65 N.D. 220. 

79. N.D.—^Eddy County v. Wells 
County, 11 N.W.2d 60, 73 N.D. 33. 

80. N.D.—^Adams County v. Bur¬ 
leigh County, 291 N.W. 281, 69 N. 
D. 7.80. 

81. Minn.—^In re Venteicher, 278 N. 
W. 581, 202 Minn. 331—^Petersburg 
Tp. V. City of Jackson, 243 N.W. 
695, 186 Minn. '509. 

82. Pa.—^East Franklin Tp. v. Ray¬ 
burn Tp., 23 Pa.Super. 522. 

48 C.J. p 476 note 83. 
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Notice. In order to prevent the recipient of 
pauper supplies from acquiring a settlement, it is 
not necessary, in the absence of statute, where the 
supplies are furnished by the municipality or dis¬ 
trict in which the pauper is residing, that such mu¬ 
nicipality or district sihould give notice to the mu¬ 
nicipality or district in which the pauper is at the 
time settled.8 3 

(2) To Whom Furnished 

With respect to the acquisition of a settlement, sup¬ 
plies ordinarily are to be deemed furnished to a person 
when furnished to a member of his family whom he is 
under obligation to support. 

With respect to the acquisition of a settlement, 
supplies ordinarily are to be deemed furnished to 
a person when furnished to a member of his fam¬ 
ily whom he is under obligation to support. 84 How¬ 
ever, relief furnished to members of a person's 
family without his knowledge, and while he is 
able to support them, will not prevent him from 
gaining a settlement.85 It has also been held that, 
where a statute provides for the acquisition of a 
settlement by an unsettled married woman, pro¬ 
vided she does not receive pauper relief during 
the period required to gain such settlement, a mar¬ 
ried woman does not receive relief as a pauper 
within the exception of the statute by reason of 
the fact that during suoh period she applies for, 
and receives from the overseers of the poor, money 
for the board of her child.®8 Under some stat¬ 
utes the term “family” is deemed to embrace all 
the persons whom it is the right of the head of 


the family to control and his duty to support.^*^ 
Under other statutes those only can be considered 
as his family who continue under his care and pro¬ 
tection.®® The wife of a minor son is not a mem¬ 
ber of the family of the father within a statute 
requiring a person, during the term of residence 
required to gain a settlement, to support himself 
and family;®9 and it has been held that a step¬ 
father is not prevented from gaining a settlement 
by receiving supplies for the support of his step¬ 
son. If, while one person is a member of an¬ 
other's family, pauper supplies are furnished to 
the family generally, they will be considered as 
supplies furnished to such person, even though he 
be of full age and not subject to the control of 
any of the fami'ly.^^ 

S'li'pporf of member of family In asylum. In some 
jurisdictions it has been held that a person may 
gain a new settlement in another municipality or 
district, notwithstanding his wife or child is re¬ 
ceiving support in an insane asylum in the district 
of his former settlements^ Where the statute ex¬ 
pressly provides that a person's inability to sup¬ 
port a member of his family in a lunatic hospital 
or similar institution shall not render him a pau¬ 
per, such person's inability to furnish such sup¬ 
port will not prevent 'his acquisition of a settle¬ 
ment ;S3 but a contrary rule obtains in the ab¬ 
sence of such a statute.®4 

(3) What Constitutes 
(a) In general 


83. Me.—Corinna v. Exeter, 13 Me. 
321. 

48 C.J. p 477 note 91. 

84. Mass.—Treasurer and Receiver 
General v. Town of Natick, 71 N. 
E.2d 225, 320 Mass. 715—City of 
Worcester v. City of Spring-field, 
37 N.E.2d 480, 310 Mass. 217. 

Ohio.—Stoecklein v. Priddy, 31 Ohio 
N.P.,N.S., 369. 

Wis.—Corpus Juris cited in Dane 
County v. Barron County, 26 N.W. 
2d 249, 253, 249 Wis. 618—Jeffer¬ 
son County v. Dodge County, 294 
N.W, 838, 236 Wis. 238—Milwaukee 
County V. Waukesha County, 294 
N.W. 835, 236 Wis. 233—Corpus Ju¬ 
ris cited in Milwaukee County v. 
Oconto County, 294 N.W. 11, 13, 235 
Wis. 601. 

48 C.J. p 477 note 92. 

Receipt of funds for relief of chil¬ 
dren precludes shifting of settlement 
although father changing residence 
supported himself in new place to 
which he and family moved.—In re 
Monroe County Comrs.' Petition, 37 

70 C.J.S.—5 


Pa.Dist. & Co. 591, 2 Monroe L.B. 
35. 

Support of child in hospital 
Mass.—Treasurer and Receiver Gen¬ 
eral V. Town of Natick, 71 N.E. 
2d 225, 320 Mass. 715—Treasurer 
and Receiver General v. Town of 
Dedham, 15 N.E.2d 252, 300 Mass. 
238. 

Statute held not to change rule 
Mass.—Treasurer and Receiver Gen¬ 
eral V. Town of Dedham, supra. 

85. Me.—Bangor v. Readfield, 32 Me. 
60. 

48 C.J. p 477 note 93. 

Absence of statutory language 
<^nging rule 

In absence of language in statutes 
that furnishing aid to a man’s de¬ 
pendents would alone be sufiBcient to 
prevent him from gaining a settle¬ 
ment, such statutes do not manifest 
the legislative intent to change law 
as it previously stood and to bar one 
from gaining settlement who did not 
know* of furnishing of public relief 
to his dependents.—City of Worces¬ 


ter V. City of Springfield, 37 N.E. 2d 
480, 310 Mass. 217. 

86. Mass.—Gleason v, Boston, 10 N. 
E. 476, 144 Mass. 25. 

87. Conn.—Cheshire v. Burlington, 
31 Conn. 326. 

88. Pa.—Scranton Poor Dist. v. 
Danville, etc.. Directors of Poor, 
106 Pa. 446. 

48 C.J. p 477 note 97. 

88. Vt.—^Manchester v* Rupert, C 
Vt. 291. 

90. Mass.—Brookfield v. Warren. 
128 Mass. 287. 

81, Me.—^Hampden v. Levant, 59 
Me. 557—Corinth v. Lincoln, 34 Me. 
310. 

92. Pa.—Canaan Tp. v, Covington 
Tp., 54 Pa.Super. 25. 

48 C.J. p 477 note 2. 

93. Mass.—Shrewsbury v. Worces¬ 
ter, 61 N.E. 260, 180 Mass. 38. 

48 C.J. p 478 note 3. 

94. Mass.—OaJkham v. Warwici^ 13 
Allen 88. 

48 C-J. p 478 note 4. 
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(b) Private charity; supplies under con¬ 

tract 

(c) Necessity for relief and application 

therefor 

(a) In General 

The actual receipt of pauper supplies is necessary 
in order to break the continuity of a pauperis residence 
and defeat the acquisition of a settlement by him. 

The actual receipt of pauper supplies is neces¬ 
sary in order to break the continuity of a pau¬ 
per’s residence and defeat the acquisition of a set¬ 
tlement by him,95 and hence a mere application 
for relief does not have such effect 6 but a pau¬ 
per residing dn a township will not gain a resi¬ 
dence there where the overseers of another town- 
sihip to which he is legally chargeable wrongfully 
refuse to give him the relief to which he is en¬ 
titled, so that he is forced to support himself by 
begging,97 The relief must be furnished directly 
or indirectly by the municipality,98 pursuant to its 


statutory obligation,99 and the person receiving 
such relief must receive it as a pauper.^ Sup¬ 
plies which have been furnished on the individual 
credit of the recipient thereof have no effect,^ 
nor have relief funds for which reimbursement was 
subsequently secured from another pursuant to 
legal action.9 

On the other hand, a person receiving relief 
from the public authorities cannot change its char¬ 
acter as such by a promise to pay^ or by a dis¬ 
avowal of intent to apply for relief,® and even a 
promise to repay and the actual repayment do not 
necessarily change the nature of the relief® un¬ 
less the relief is furnished to the pauper on a 
pledge of sufficient property to secure a remunera- 
tion.7 

A mother’s pension and similar relief have been 
held to constitute such public relief or pauper’s 
supplies as will preclude acquisition of a settle¬ 
ment,® but there is also, in view of varying sur- 


95. N.T.—Matter of Kelly. 95 N.T. 

S. 53, 46 Misc. 548. 

48 C.J. p 478 note 5. 

96. Me.—Orland v. Penobscot, 53 A. 
830, 97 Me. 29 —Glenburn v. Na¬ 
ples, 69 Me. 68. 

97. Pa.—Brady Tp. Overseers v. 
Clinton Tp. Overseers, 23 A. 1136, 
148 Pa. 311. 

98. Me.—Orland v. Penobscot, 53 A. 
830. 97 Me. 29. 

Wis.—Sheboygan County v. Sheboy¬ 
gan Falls, 109 N.W. 1030, 130 Wis. 
93. 

Appropriation of gift 
Where income from gift for as¬ 
sistance of poor and needy of town 
afforded main source of funds for 
pauper relief in certain town, funds, 
when appropriated by trustees and 
turned over to overseer for relief 
of the poor, became town relief mon¬ 
ey to same extent as though coming 
from general town funds with re¬ 
spect to determination of whether 
alleged resident of town who accept¬ 
ed assistance from such fund was 
shown to have been a three-year self- 
supporting resident in such town.— 
Town of Manchester v. Town of 
Townshend, 2 A.2d 207, 110 Vt, 136. 

99. Me.—Orland v. Penobscot. 63 A. 
830, 97 Me. 29. 

3&ocal relief statute 

The support received by a person, 
which prevents him from acquiring 
a residence in the place where the 
assistance is furnished, is the assist¬ 
ance furnished him under provisions 
of statute dealing with local relief of 
transient paupers.—'Dane County v. 
Barron County, 26 N.W.2d 249, 249 
Wis. 618. 

1. Wis. — Sheboygan County v. She- 1 


boygan Falls, 109 N.W. 1030, 130 

Wis. 93. 

48 C.J. p 478 note 10. 

Person, held to be pauper 

(1) One whose average earnings 
were nine dollars or ten dollars a 
week, but whose family was fur¬ 
nished support by relief authorities 
of city on ground that they were 
needy, was a pauper or poor person 
within meaning of poor statutes, and 
therefore he gained no settlement in 
the county.—^Dane County v. Barron 
County, 26 N.W.2d 249, 249 Wis. 618. 

(2) Where mother applied for re¬ 
lief within a year of her removal 
from village to city, and her son dur¬ 
ing his minority lived with and re¬ 
ceived relief as a part of mother’s 
family, and son after his majority 
continued to live in mother’s home 
with wife and child, and no member 
of family unit was economically in¬ 
dependent, and it was necessary in 
order to eke out small sums earned 
by its members to seek public re¬ 
lief which went for benefit of all 
members of unit, son was supported 
as a pauper during period following 
his attainment of majority, and 
hence did not acquire legal settle¬ 
ment in city, and village was re¬ 
sponsible for relief granted son.— 
Outagamie County v. Village of lola, 
Waupaca County, 2 N.W.2d 841, 240 
Wis. 118. 

Held not pauper 

Person who lived in town seven¬ 
teen months without receiving pub¬ 
lic relief was not a pauper while 
there and hence acquired settlement 
under statute, even though his finan¬ 
cial condition became progressively 
worse and he received most of his 
family's support from father-in-law. 
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Where such person asked for and 
received Red Cross flour distribut¬ 
ed by one town, and requested re¬ 
lief from another town which was 
refused, he was not being “supported 
as a pauper" so as to interrupt es¬ 
tablishment of settlement in first 
town, and hence such town could not 
recover from town of his previous 
residence for relief subsequently giv¬ 
en poor person when he did become a 
pauper.—Town of Ellington v. In¬ 
dustrial Commission, 273 N.W. 630, 
225 Wis. 169. 

2. Vt.—^Montpelier v. Calais, 6 Vt. 
571. 

48 C.J, p 478 note 11. 

3. Conn.—Lebanon v. Hebron, 6 
Conn. 45. 

4- Me.—Inhabitants of Town of Bar 
Harbor v. Inhabitants of Town of 
Jonesport, 177 A. 614, 133 Me. 345. 
6- Me.—Inhabitants of Town of Bar 
Harbor v. Inhabitants of Town of 
Jonesport, supra. 

6. Me.—^Hartland v. St. Albans, 121 
A. 552, 123 Me. 82. 

48 C.J. p 478 note 18. 

7. Vt.—Montpelier v. Calais, 6 Vt. 
571. 

8. Wis.—^Milwaukee County v. Wau¬ 
kesha County, 294 N.W. 835, 236 
Wis. 233. 

Direct or indirect relief 

Direct relief, mother's pension, or 
dependent children's aid, when given 
because of the dependency of a par¬ 
ent on the public for support, is 
public assistance and brings the al- 
lowsShce thereof within the terms of 
the statute governing assistance to 
paupers, and therefore the recipi¬ 
ent of any of such types of assist- 
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rounding circumstances, authority to the contrary.^ 
Receipt of welfare funds may bring the recipient 
within the bar of the statutes even though the 
funds came from the federal government as work 
or direct relief.io On the other hand, it has been 
held that one receiving unemployment relief, but 
able and willing to work, is not a pauper or poor 
person within the contemplation of statutes pre¬ 
cluding one receiving poor relief from acquiring 
a new settlement during such period,and that 
aid furnished the minor children of such a per¬ 
son does not preclude such minor children from 
acquiring a new and derivative settlement from 
their parents when the latter acquire a new settle- 

ment.i2 

Character of relief or supplies. Where relief 
originates in the public funds and is labeled “re¬ 
lief,” there is no distinction between help extended 
through cash and that through orders for provi¬ 
sions, either being sufficient to preclude acquisi¬ 
tion of a settlement.^^ “Pauper supplies” are not 
restricted to edibles or clothing, but have been 
held to include a house and ground furnished to 
a pauper for a home.^^ 

Intent to prevent settlement. Where the person 
is in actual need of relief, the fact that the sup¬ 
plies are furnished with the intention of the offi¬ 
cers thereby to prevent a settlement is immaterial.^^ 

Soldier relief. In jurisdictions where the stat¬ 
utes provide especially for the support of indigent 
or poor soldiers and their families, and further pro¬ 
vide that the receipt of such relief shall not impose 
on the recipient pauper disabilities, the receipt of 


§ 34 

aid will not prevent the acquisition of a settle¬ 
ment by the recipient^® unless, under some stat¬ 
utes, the aid is given to relieve distress not oc¬ 
casioned by injuries sustained in the war.^"^ It is 
otherwise, however, in the absence of express stat¬ 
utory provision.is Under a statute providing that 
aid or treatment received by one eligible to re¬ 
ceive military aid or soldier’s relief, or by his de¬ 
pendent, shall not prevent acquisition of a legal 
settlement, a veteran able to support himself and 
dependents is not eligible to receive such relief 
so as to come within the statutory exception to 
the general rule that receipt of relief bars acqui¬ 
sition of a settlement.^^ 

Question of law and fact. The question whether 
supplies constitute pauper supplies so as to pre¬ 
vent the recipient’s acquisition of a settlement is 
a mixed question of law and fact.20 

(b) Private Charity; Supplies under Con¬ 
tract 

Relief furnished by private individuals as matter of 
charity has been held not to preclude acquisition of a 
settlement, and relief furnished by a municipality or poor 
district under contractual obligation does not preclude the 
recipient’s acquisition of a settlement. 

Supplies furnished by individuals as an act of 
charity are not considered pauper supplies so as to 
preclude recipient’s acquisition of a settlement,^^ 
and this is also true where the supplies are fur¬ 
nished by an individual in such a manner as to im¬ 
pose no liability on the municipality for reimburse¬ 
ment,22 although the municipality does subsequently 
voluntarily reimburse such individual.23 Some au¬ 
thorities have held that relief or supplies received 


ance while receiving such assist¬ 
ance may not acquire a new legal 
settlement.—Milwaukee County v. 
Waukesha County, supra. 

3. Minn.—Town of Hagen v. Town 
of Felton, 267 N.W. 484, 197 Minn. 
567. 

10. N.Y.—In re Youngs, 14 3Sr.Y.S.2d 
800, 172 Misc. 155. 

Xhuployment on. Works Progress Ad¬ 
ministration project 
N.Y.—^Application of Dibble, 25 N. 
Y.S.2d 571, 261 App.Div. 346—In 
re Youngs. 14 N.Y.S.2d 800, 172 
Misc. 155—In re Matruski, 8 N.Y. 
S.2d 471, 169 Misc. 316. 

In SUnnesota 

(1) Under a statute excluding 
from the time required to acquire a 
settlement each month. In which 
work or direct relief is received from 
the town, county, state, or federal 
government, it has been held that 
the period during .which a family, re¬ 


ceived either federal work relief or 
direct relief from federal funds must 
be excluded.—In re Venteicher, 278 
N.W. 581, 202 Minn. 331. 

(2) But it has also been held that 
fact that two sons in family worked 
for wages under federal emergency 
relief set-up did not affect question 
as to settlement for poor relief pur¬ 
poses as between two towns.—Town 
of Hagen v. Town of Felton, 267 N. 
W. 484, 197 Minn. 567. 

11. Pa.—^In re Commitment of Den¬ 
nis, 6 A.2d 406, 135 Pa.Super. 237. 

12- Pa.—^In re Commitment of Den¬ 
nis, supra. 

13. N.Y.—^In re Youngs, 14 N.Y.S. 
2d 800, 172 Misc. 165. 

14- Me.—^Ltee v. Winn, 75 Me. 465. 

15. Me.—^Foxcroft v. Corinth, 61 Me. 
559. 

Mass.—Oakham v. ‘Sutton, 13 Metd 
192. 


16. Me.—^Augusta v. Mercer, 13 A. 
401, 80 Me. 122. 

Military service generally as affect¬ 
ing acquisition of settlement see 
supra § 31. 

17- Me.—^Augusta v, Mercer, supra. 

18. Wis.—^Juneau County v. Wood 
County, 85 N.W. 387, 109 Wis. 330. 

19. Mass.—^Treasurer and Receiv¬ 
er General v. Town of Natick, 71 
N.E.2d 225, 320 Mass. 715. 

20. Me-—^Fayette v, Livermore, 62 
Me- 229. 

48 C.J. p 479 note 25. 

21. Me.—Orland v. Penobscot, 53 
A. 830, 97 Me. 29. 

48 C.J. p 478 note 12. 

22. Me.—Canaan v. Bloomfield, 3 
Me. 172. 

48 C-J. p 478 note 14. 

23. Me.—^Hampden v. Bangor, 68 
Me. 368—^Windham Tp. Overseers 

- of PooxL-w. P€MBtlan^..23(.;M^..-41jft. 
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from charitable organizations may preclude acquisi¬ 
tion of a settlement by the recipient. 

Supplies furnished under contract duty. Where a 
municipality or poor district furnishes aid to a per¬ 
son in discharge of a duty assumed by it by way of 
contract, and not in discharge of the duty imposed 
on it by statute for the support of the poor, such 
aid is not to be deemed pauper supplies so as to pre¬ 
vent the recipient from acquiring a settlement.25 

(c) Necessity for Relief and Application 
Therefor 

!n order that receipt of pauper supplies may operate 
as a bar to acquisition of a settlement, it is essential that 
the recipient be in need of relief, but it is not essental 
to show that he applied therefor. 

In order to constitute pauper supplies the person 
receiving them must be in need of relief.26 A mu¬ 
nicipality in which a person has been residing can¬ 
not, if he is not in need of relief, furnish supplies 
to him so as to prevent his acquiring a settlement, 
and the consequent loss of his settlement in another 
municipality,27 although, on proof that supplies were 
furnished to the person, the burden is on the latter 
municipality to show that he was not standing in 
need of relief at the time.28 If, however, the neces¬ 
sity for relief exists, it is not essential to show 
that the recipient applied for it, or that the person 
whose settlement is thereby affected should have 
assented to the furnishing of it by the municipali- 

ty,29 

Action by officers^ In order to constitute pauper 


supplies, so as to break the continuity of a pauper's 
residence, there must be an adjudication by a ma¬ 
jority of the board of overseers that the alleged 
pauper is in need of relief but it is sufficient if 
the act of an individual overseer in furnishing sup¬ 
plies is authorized or ratified by a majority of the 
board.2i 

b. Warning Out 

(1) In general 

(2) Service and return 

(3) Operation and effect 

(4) Evidence 

(1) In General 

Under some statutes ft is proper to warn out per¬ 
sons in order to prevent their acquiring a settlement. 
While strict compliance with the statute is essential, ordi¬ 
narily it is unnecessary to warn out any member of a 
family other than the one capable of acquiring a settle¬ 
ment In his own right. 

Under some statutory provisions, where persons 
come to reside in any municipality or poor district, 
the designated officers may serve on them a warn¬ 
ing to depart, and thereby prevent them from gain¬ 
ing a settlement by residence but in order that 
a warning out should have the effect of preventing 
an acquisition of a settlement, there must be a strict 
compliance with the provisions of the statute with 
respect to the matter.23 Where the statute requires 
the warning to be given within a specified time after 
the commencement of the person's residence, the 
term of residence must be stated, either in the war- 


24. Wis.—^Milwaukee County v. Vil¬ 
lage of Stratford, 15 N.W.2d 812, 
245 Wis. 505—Town of Rolling v. 
City of Antigo, 248 N.W. 119, 211 
Wis. 220. 

No previous backgrouiid of pauper- 
ism 

Although a recipient of pauper or 
poor relief had no background of 
pauperism prior * to removal to an¬ 
other county, relief furnished by 
charitable organizations as well as 
relief furnished by municipalities 
may be considered in determining 
whether one was supported as a pau¬ 
per within the year from time he 
moved to another county so as to 
prevent acquisition of a new legal 
settlement.—^Milwaukee County v. 
Village of Stratford, 15 N.W.2d 812, 
245 Wis. 605. 

25^ Vt.—Cavendish v. Mt. Holly, 48 
Vt. 525. 

48 p 47S note 16. 

26. 24e. —Mt Dese;rt v. Blufehill, 108 
A. 73^ IIS Me. ^93. , 

48 C.J. pr479 note 26^' 

27. Me.—^Foxcroft v. tJorinth, 61 Me. 
559—^Veazie v. Chester, 53 Me. 29. 


28. Mass.—Oakham v, Sutton, 13 
Mete. 192. 

29. Vt.—Town of Manchester v. 
Town of Townshend, 2 A.2d 207, 
110 Vt. 136. 

48 C.J. p 479 note 29. 

30. Me.—Inhabitants of Fort Fair- 
field V. Inhabitants of Millinocket, 
12 A.2d 173, 136 Me. 426—Mt. Des¬ 
ert V. Bluehill, 108 A. 73, 118 Me. 
293. 

Unauthorized act 

The receipt of pauper supplies, 
through an order of relief worker, 
did not prevent pauper's gaining a 
settlement by having his home in 
such place for five Successive years 
after he became of age, where fur¬ 
nishing of supplies was in the first 
instance unauthorized, and there was 
no proof that overseers of the poor 
ratified worker’s act or had knowl¬ 
edge that supplies were furnished. 
—^Inhabitants of Fort Fairfield v. In¬ 
habitants of Millinocket, 12 A. 2d 173, 
136 Me, 426. 

31. Me.—Windsor v. China, 4 Me. 

298. > ‘ 

48 C.J. p 479 note 31. 
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32. Isr.H. —Jaffrey v. Mt. Vernon, 8 
N.H. 436. 

48 C-J. p 479 note 33. 

Notice as essential to recovery of 
reimbursement for support of pau¬ 
per settled elsewhere see infra § 
68 . 

33. Iowa.—^Emmet County, Iowa, ex 
rel. Johnston, v. Dally, 248 N.W. 
366, 216 Iowa 166. 

48 C.J. p 479 notes 34, 42. 

Informal discussion 
Service of warnings to indigent 
persons to depart, pursuant to in¬ 
formal discussion but without form¬ 
al resolution of board of supervisors 
directing service as provided by 
statute, was insufficient to stay ac¬ 
quisition of settlement.—Emmet 
County, Iowa, ex rel. Johnston, v. 
Dally, supra. 

Action as unit 

County board of supervisors, in 
serving warnings to depart to in¬ 
digent persons, must act as a unit 
as prescribed by statute, determina¬ 
tion of members individually not 
being determination of board.—^Em¬ 
met County, Iowa, ex rel. Johnston, 
V, Dally, supria. 
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rant^^ or in the officer’s ‘ return, as discussed infra 
subdivision b (2) of tlais section. The warning 
must, if the statute so requires, be signed by the 
designated officers,^® and a warning signed by only 
one of two overseers is void.^® Mere formal errors 
will not, however, invalidate a warning if the matter 
intended appears with sufficient certainty from the 
whole.^7 Unless expressly required by the statute, 
a warning need not be under the seal of the select¬ 
men or signed by them.^s 

The power to warn out new settlers in any mu¬ 
nicipality is not designed to operate as a general 
act of exclusion against all who may come within 
the bounds of any municipality to reside, but is 
placed in the hands of the selectmen to be exer¬ 
cised or not, in peculiar circumstances, according 
to their discretion and they have no right to 
delegate such discretion.^® 

Who must he warned out. All persons who are 
capable of gaining a settlement in their own right 
must be warned out, in order to prevent them from 
acquiring a settlement,but persons incapable of 
acquiring a settlement in their own right need not 
be warned out.'*^ When a husband resides in a mu¬ 
nicipality together with his wife and children, it is 
sufficient to warn the husband to depart, since his 
wife and children take their settlement by deriva- 
tion.^3 After a child^ reaches majority, however, he 
must be warned out, although prior thereto his 
father had been warned.^^ A woman living with a 
man as his wife under a void marriage must be 
warned out, although warning has been given to the 
man and his family.'* 5 

(2) Service and Return 

There should be a strict compliance with statutory re¬ 
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quirements concerning the service and return in re¬ 
spect of the warning out, and where the statute so re¬ 
quires the return should be recorded. 

The service of the warning must conform strictly 
to the statutory requirements,*® and the officer’s re¬ 
turn must recite every material fact necessary to 
show a complete legal service.**^ Thus the return 
must show on what persons the process was served’*® 
and recite the particular mode of service of the 
warning order.*® The time of residence of a pau¬ 
per in a municipality must be shown in the warrant, 
as discussed supra subdivision b (1) of this section, 
or in the return. 50 

Amendment of return. The return cannot be 
amended after the expiration of the period required 
for acquisition of a settlement by the perrsons 
warned.®^ 

Recording return. Failure to record the return 
of the officer in the clerk’s office within the period 
designated by statute renders the warning order 

invalid. 52 

(3) Operation and Effect 

Due warning to leave a municipality precludes sub¬ 
sequent acquisition of a settlement therein. 

Where a person has been duly warned to leave a 
municipality, he cannot gain a settlement by any 
residence however long,53 or, it seems, by returning 
after a temporary absence too short to enable him to 
gain a settlement by residence elsewhere.5* If, 
however, after the warning, he left the municipality 
and returned after an absence sufficiently long to 
acquire a settlement elsewhere, a new warning is 
necessary in order to prevent a settlement®5 unless 
the statute extends the effect of the warning to all 
subsequent, although distinct, periods of residence.®® 


34. N.H.—Meredith v. Exeter, 8 N. 
H. 136. 

48 C.J. p 479 note 43. 

35. N.H.—JafiCrey v. Mt. Ternon, 8 
N.H. 436. 

48 C.J. p 479 note 45. 

33. Ohio.—^Williamsburg: Tp. v. 
Jackson Tp., 11 Ohio 37.' 

37. Vt.—^Dummerston v. Jamaica, 6 
Vt. 399—Shrewsbury v. Mt, Holley, 
2 Vt. 220. 

38. l^.H.—^Peterborough v. Temple, 
2 N.H. 406. 

38. N.H.—Jaffrey v. Mt Vernon, 8 
N.H. 436. 

40. N.H.—JafCrey v. Mt. Vernon, su¬ 
pra. 

41. Vt.—Sherburne v. Hartland, 37 
Vt 528. 

48 C.J. p 479 note 37. * 


42. Vt.—Wells V. Westhaven, 6 Vt. 
322. 

48 C.J. p 479 note 38. 

43. N.H.—^Northwood v. Durham, 2 
N.H. 242. 

48 C.J. p 479 note 39. 

44. Mass.—^Berkley v. Somerset, 16 
Mass. 454. 

Vt.—Middlebury v. Hubbardton, 
Brayt 183. 

45. Vt.—^Manchester v. Springfield, 
15 Vt 385. 

46. Vt.—^Winhall v. Dandgrove, 45 
Vt 376. 

48 C.J. p 480 note 49. 

47. Vt.—Townsend v. Athens, 1 Vt. 
284. 

48 C.J. p 480 note 50. 

48. Vt.—^Waterford v. Brookfield, 2 

Vt 200. • 
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48. Vt.—^Marshfield v. Montpelier, 4 
Vt 284. 

48 C.J. p 480 note 52. 

50. N.H.—Jaffrey v,' Mt Vernon, 8 
N.H. 436. 

48 C.J. p 480 note 54. 

51. Vt—^New-Haven v. Vergennes, 
3 Vt. 89—Pittsford v. Brandon, 
Brayt 183. 

52. Vt—^Pawlet v. Sandgate, 17 Vt 
619. 

48 C.J. p 480 note 56. 

53- Mass.—Chelsea v. Malden, 4 
Mass. 131. 

48 C.J. p 480 note 58. 

54- Mas^.—Chelsea v. Malden, su¬ 
pra, 

55. . Mass.—Chelsea v. Malden, su¬ 
pra, 

56. Vt.—^Ira v. Clarendon, Brayt p 
180. 

48 C.J. p 480 note 61, ' 
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Where no notice to depart is given a person, he 
may acquire a settlement by the required period of 
residence.57 A warning to depart, however, is 
not necessary to prevent acquisition of a settlement 
by a person who is at the time receiving such relief 
as would in any event prevent his doing so.^s 

(4) Evidence 

The burden rests on the party claiming the benefit of a 
warning to prove the issuance^ service, return, and record¬ 
ing thereof. 

The burden of proving the issuance, service, re¬ 
turn, and recording of the warning order is on the 


party claiming the benefit of such proceeding, and, 
if not shown by the party objecting to the settle¬ 
ment, it is presumed not to exist and, in the 
absence of all proof save that a warning order was 
issued, it is not to be presumed that the return was 
made in conformity with the provisions of the stat- 
ute.^0 The best evidence of the return is a memo¬ 
randum made by the clerk of the court of the time 
when the return was received, and where such mem¬ 
orandum is made it is conclusive evidence of such 
tirae;®^ but this is not the sole evidence.^2 jt is 
not competent to show by parol evidence when the 
record of the return was made.®^ 


D. DERIVATIVE SETTLEMENT 


§ 35. In General 

A person incapable of acquiring a settlement in his 
own right may do so by derivation from another. 

It is the common-law rule that a person incapable 
of acquiring a settlement in his or her own right 
may gain a derivative settlement by reason of his or 
her relationship to another person having a legal 
settlement.®^ The doctrine is applicable to husband 
and wife, as considered infra § 36, and to parent and 
child, infra § 37, 

Slaves, Prior to the abolition of slavery in the 
United States, slaves followed the settlement of 
their masters,Where the parents were slaves, 
they were incapable of transmitting a derivative 
settlement to their children, although the children 
were born free.®® Such children d!id not derive any 


settlement from the master of their parents,®*^ but 
were deemed to be settled at their place of birth®® 
except where settlements by birth were not re¬ 
cognized.®^ 

§ 36. Husband and Wife 

a. Derivative settlement of wife 

b. Derivative settlement of husband 

c. Effect of invalid marriage 

a. Derivative Settlement of Wife 

Ordinarily the settlement of the wife follows that 
of her husband. • 

It is a well settled rule at common law and under 
statutes declaratory thereof that the wife takes, by 
derivation, the settlement of her husband,*^® thereby 


57- Iowa.—State ex rel. O'Oonnor 
V. Clay County, 285 N.W. 229, 226 
Iowa 885. 

Xstoppel XLOt shown 

County was not estopped to claim 
that wife committed to state insti¬ 
tution for the insane acquired a leg’al 
settlement in county committing 
wife because of failure of such 
county to give notice to depart, mere¬ 
ly "because no steps were taken to 
procure determination of legal set¬ 
tlement of wife and her family, 
where there was no misrepresenta¬ 
tion or concealment which induced 
failure t© serve proper warning to 
<^part.—^tate ex rel. O’Connor v. 
Oay County, supra. 

5S. lerwa.—Audubon County v. Vo- 
gessor, 291 N.W. 135, 228 Iowa 281. 
Reoetirt of relief as precluding ac¬ 
quisition of settlement see supra 
siitoflivision a of this section. 

.59- Wk.—^Fayston v. Richmond, 25 
Vit. 446—Pawlet v. 'Sandgate, 17 
m. «619. 

i50. M-ass.—^FVanklin v. Dedham, 18 
Pick. 544—Sutton v. Uxbridge, 2 
Pick. 436. 


61. N.H.—Milford v. Wilton, 8 
420. 

48 C.J. p 480 note 64. 

62. Isr.H. —Milford v. Wilton, supra. 

48 C-J. p 480 note 65. 

63. Vt.—^Winhall v. Landgrove, 45 
Vt. 376, 

64. Me.—City of Augusta v. Inhab¬ 
itants of Town of Mexico, 38 A.2d 
822, 141 Me. 48. 

48 C.J. p 480 note 67. 

65. Mass,—Winchendon v. Hatfield, 
4 Mass. 123. 

48 C.J. p 486 note 62. 

66. Conn.—Windsor v. Hartford, 2 
Conn. 355. 

48 C.J. p 486 note 64. 

67. Mass.—Lanesborough v. West- 
field, 16 Mass. 74. 

48 C.J". p 486 note 65. 

68. Conn.—Windsor v. Hartford, 2 
Conn. 355. 

N.J.—Cadwallader v. Durham, 46 N, 
J.Law 53. 

69. Mass.—Edgartown v. Tisbury, 
10 Cush. 408—^Lanesborough v. 
Westfield, 16 Mass, 74. 
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70. Mass.—City of Somerville v. 
Commonwealth, 48 N.E.2d 8, 313 
Mass. 482. 

Minn.—Corpus Juris cited iu In re 
Rutland, 10 N.W.2d 365, 367, 215 
Minn. 361—In re Baalson, 300 N. 
W. 204. 211 Minn. 96. 

N.D.—Grand Forks County v. Ward 
County, 256 N.W. 411, 65 H.D. 21. 
Pa.—^Luzerne County Inst. Dist. v. 
Monroe County Inst. Dist., Quar. 
Sess., 33 Luz.Leg.Reg. 397, 2 Mon¬ 
roe L.R. 68. 

48 C.J. p 480 note 73. 

Statutes held not confiictiug 

Section of the statutes providing 
that a married woman shall follow 
and have the settlement of her hus¬ 
band for poor relief purposes if he 
has any within the state is not in 
conflict with another section giving 
women the same rights and privi¬ 
leges as men in the choice of resi¬ 
dence for voting purposes, and a 
married woman cannot establish a 
legal settlement for poor relief pur¬ 
poses apart from her husband if he 
has a settlement within the state.— 
Ashland County v. Bayfield County, 
12 N.W.2d 34. 244 Wis. 210. 
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losing her maiden settlement, as discussed infra § 
39. The fact that the husband’s settlement was by 
way of derivation from his parents does not prevent 
such settlement from becoming that of his wife.'^i 
S-o the settlement of the wife follows that of her 
husband acquired in his own right after the mar¬ 
riage, *^2 and this is true even where the wife is 
confined in a hospital for the insane l>ut there 
is also authority to the contrary,74 and it has been 
held that, where an insane wife is committed to a 
state asylum, her place of settlement will be deter¬ 
mined by the rules governing the settlement of in¬ 
sane male inmates.75 Even if the settlement of the 
husband is acquired after he has deserted his wife, 
or she has deserted him, it has been held that it will 
immediately, by derivation, become the settlement of 
the wife,76 although under the provisions of some 
statutes a contrary rule obtains.77 

Marriage of paupers. Unless the statute pro¬ 
vides otherwise,^® the fact that a married woman 
who is claimed to have acquired by marriage the 
settlement of her husband was a pauper at the time 
of the marriage does not prevent her from acquir¬ 
ing thereby her husband's settlements^ if she entered 
into the marriage contract without force, bribery, 
fraud, or undue influence on the part of the munici¬ 
pality to which she originally belonged.^® in at 
least one jurisdiction it has been held that the effect 
of a collusive marriage on a pauper settlement is 
governed solely by statute,that a statute providing 
that, if the marriage of a woman is procured to 
change her pauper settlement by collusion of officers 
of '"either town,” etc., the settlement shall remain 
unaffected and that no derivative settlement shall be 
acquired or changed by a marriage so procured, ap- 
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plies only to controversies wherein one of the par¬ 
ties to the action is a town charged with procure¬ 
ment of the marriage, ^2 ^nd that such a statute does 
not relieve a defendant municipality from liability 
for supplies furnished a woman and children on the 
ground that her marriage with a pauper whose set¬ 
tlement was in defendant municipality was allegedly 
collusively procured by the officers of another mu¬ 
nicipality not a party to the action.^^ 

Marriage solemnized outside state. The wife 
takes the settlement of her husband irrespective of 
the place where the marriage was solemnized, 
whether within or without the state.^4 

Annulment of derivative settlement. A wife's set¬ 
tlement, lost on acquiring that of her husband, as 
discussed infra § 39; is not restored by a statute 
which deprives her of her husband's settlement. 

Effect of separation. In the absence of a statute 
to the contrary, the separation of the spouses does 
not affect the general rule that the settlement of 
the wife follows that of the husband.®5 Under 
sofne statutes, however, an exception to the general 
rule is made in cases where the husband deserts the 
wife for a prescribed period, in which event she 
may acquire a new settlement on the same basis as 
a single person but such a statute is inapplicable 
where it is the wife who deserts the husband,®® and 
under such circumstances she retains the same place 
of settlement as her husband even though she has 
moved and contracted a bigamous marriage with 
another. 

b. Derivative Settlement of Husband 

A man lacking a settlement in the state does not 
acquire one by derivation where he marries a settled 
woman unless a statute so provides. 


71* Mass,—^Treasurer, etc., v. Bos¬ 
ton, 152 N.E. 37, 255 Mass. 499. 

48 C.J. p 481 note 76. 

72. Mass.—City of Worcester v. 
City of Springfield, 37 N.E.2d 480, 
310 Mass. 217. 

Pa.—Luzerne County Inst. List. v. 
Monroe County Inst. Dist., Quar. 
Sess., 33 Luz.Leg.Reg. 397, 2 Mon¬ 
roe L.R, 58. 

48 €.J. P 481 note 77. 

73. Me.—^Bangor v. Wiscasset, 71 
Me. 535. 

48 C.J. p 481 note 78. 

74- Iowa.—Polk County v. Clarke 
County. 151 N.W. 489, 171 Iowa 
558. 

48 C.J. p 481 note 79. 

75. Iowa.—State ex rel. O’Connor v. 
Clay County, 285 N.W. 229, 226 
Iowa 885. 

76. Vt.—Mt. Holly v. Peru, 47 A. 
103, 72 vt. 68. 

48 C.J. P 481 note 80. 


77. Iowa.—^Washington County v. 
Polk County, 113 N.W. 833, 137 
Iowa 333. 

48 C.J. p 481 note 81. 

78. Conn.—^Harrison v. Gilbert, 43 
A 190, 71 Conn. 724. 

79. Minn.—Willmar v. Spicer, 152 
N.W. 767, 129 Minn. 395. 

Widow 

Where inmate escaped from hos¬ 
pital for insane, settled in one coun¬ 
ty, and married woman being sup¬ 
ported by another county, who lived 
with him until he died while an in¬ 
mate of the poor farm of the first 
county, widow’s residence for poor 
relief purposes was in that county, 
rather than in the county where she 
was formerly supported, unless she 
acquired legal settlement elsewhere. 
—Grand Forks County v. Ward 
County, 256 N.W. 411, 65 N.B, 21. 

80. N.H.—^Farmington v. Somers- 
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worth, 44 N.H. 589—Concord v. 
GofEstown, 2 N.H. 263. 

81. Me.—Inhabitants of Town of 
Orrington v. City of Bangor, 46 
A.2d 406. 

82. Me.—^Inhabitants of Town of 
Orrington v. City of Bangor, su¬ 
pra. 

83. Me.—^Inhabitants of Town of 
Orrington v. City of Bangor, su¬ 
pra. 

84. Mass.—Dalton v. Bernardston, 9 
Mass. 201. 

85. N.H.—Ex parte Madbury, 17 N. 
H. 569. 

86. Wis.—^Town of Fox Lake v. 
Town of Trenton, 12 N-W.2d 679. 
244 Wis. 412. 

87. Minn.—^In re Baalson, 300 N.W, 
204, 211 Minn. 96. 

88. Minn.—^In re Baalson, supra. 
89- Minn.—^In re Baalson,. supra. 
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A man having no settlement within the state, who 
marries a settled woman, does not acquire her set¬ 
tlement by derivation®unless a statute so pro¬ 
vides.®^ 

c. Effect of Invalid Marriage 

A woman does not acquire a derivative settlement 
from a man with whom she contracts a void marriage. 

Where the marriage is void, the does not 

acquire any derivative settlement thereby.®^ How¬ 
ever, although the marriage at the time of its 
solemnization was invalid by reason of the incapac¬ 
ity of the person performing it, the subsequent legal¬ 
ization of the marriage by the legislature will ren¬ 
der it valid ab initio as far as derivative settlements 
depending thereon are concerned.®^ 

With respect to derivative settlements of married 
women, where there is proof of the performance 
of a marriage ceremony followed by cohabitation, a 
valid marriage is presumed without proof that the 
parties were capable of contracting a legal marriage 
and that there was a compliance with all the req¬ 
uisite formalities;®^ but where it is shown that at 
the time of the ceremony in question the woman had 
been married, although her husband had deserted 
her, it will not be presumed, in order to sustain the 
second marriage, that the first husband is dead, 
when he is shown to have been alive within seven 
years prior to such ceremony.®^ Where a woman 
had a husband living at the time she married an¬ 
other man, there, is no presumption of a second 
marriage ceremony with the latter, after the former 
husband had secured a divorce.®^ 

90. N.H.—Grafton v. Grafton Coun¬ 
ty, 43 N.H. 382. 

91. R.L—^EJast Greenwich v. War¬ 
wick, 4 R.I. 138. 

48 C.J. p 481 note 89. 

92. Minn.—^In re Baalson, 300 N.W. 

204, 211 Minn. 96. 

48 C.J. p 481 note 90. 

93. Me.—^Lewiston v. North Yar¬ 
mouth, 5 Me. 66. 

48 C.J. p 482 note 91. 

94- Me.—^Bowdoinham v. Phipps- 
bur^, 63 Me. 497—Harrison v. Lin¬ 
coln, 48 Me. 205. 

95. Me.—Harrison v. Lincoln, supra. 

Mass.—^Hyde Park v. Canton, 130 

Mass. 505. 

96. Me.—^Howland v. Burlington, 53 
Me. 54. 

97. Me.—Inhabitants of Guilford v. 

Inhabitants of Monson,. J8,5 A. 517, 

134 Me. 261. 

Vt,—Town of Randolph v. Montgom¬ 
ery, 194 A. 481, 109 Vt. 130. 

A parent’s legal control of person 


§ 37. Parent and Child 

a. In general 

b. Settlement of mother 

c. Stepchildren and effect of subsequent 

marriage 

d. Adopted children, and those born in 

other states or countries 

e. Mentally incompetent children 

f. Adult and emancipated children 

g. Illegitimate children 

a. In General 

The general rule is that legitimate children have the 
settlement of their father, if he has any such within 
the state, until they gain one of their own. 

The children of a legally constituted family take 
their status with respect to settlement from the 
parent responsible for their support®*^ The general 
rule is that legitimate children have the settle¬ 
ment of their father, if he has any such within the 
state, until they gain one of their own,®® and the 
settlement of the father remains that of the child 
even after the father’s death.®® This doctrine of 
derivative settlement applies, unless changed by 
statute, although the settlement of the father was 
acquired by derivation and not in his own right,^ 
or by birth,® or although it was acquired in his own 
right after the birth of his child, provided before 
such acquisition the child had not been emanci¬ 
pated.® If the father’s settlement changes during 
the minority of his child, that of the child likewise 
changes by operation of law and regardless of the 
consent or desire of the parties.^ A child not 
emancipated follows the settlement of the father, 

List., 18 Pa,Dist. &Co. 635—Lack¬ 
awanna County Inst. Dist. v. 
Wayne County Inst. List., Quar. 
Sess., 43 Lack.Jur. 41. 

48 C.J. p 482 note 95, p 485 note 40. 
99. Me.—City of Rockland v. In¬ 
habitants of Town of Lincolnville, 
198 A. 744, 135 Me. 420. 

1. Vt.—^Londonderry v. Andover, 28 
Vt. 416. 

N.J.—Shrewsbury Tp. Overseers 
of Poor V. Holmdel Tp. Overseers 
of Poor, 42 N.J.Law 373. 

3. Conn.—^Town of Washington v. 
Town of Warren, 193 A. 751, 123 
Conn. 268, 

Mass.—City of Worcester v. City of 
Springfield, 37 N.E.2d 480, 310 

Mass. 217—Treasurer and Receiver 
General v. Town of Dedham, 15 N. 
E.2d 252, 300 Mass. 238. 

48 C.J. p 483 note 98. 

Me.—Inhabitants of Trenton v. 
City of Brewer, 186 A. 612, 134 Me. 
295. 


of child and parent’s right to child’s 
services gives child a settlement de¬ 
rived from parent.—Town of Wash¬ 
ington V. Town of Warren, 193 A. 
751, 123 Conn. 268. 

98. Conn.—^Town of Plainville v. 
Town of Milford, 177 A. 138, 119 
Conn. 380. 

Me.—City of Bangor v. Inhabitants 
of Etna, 34 A.2d 205, 140 Me. 85— 
Inhabitants of Guilford v. Inhab¬ 
itants of Monson, 185 A. 517, 134 I 2. 
Me. 261—Inhabitants of Town of | 
Gouldsboro v. Inhabitants of Town 
of Sullivan, 170 A. 900, 132 Me. 
342. 

Mass.—^Treasurer and Receiver Gen¬ 
eral V. Town of Natick, 71 N.E.2d 
225, 320 Mass. 715. 

N.T.—Onondaga County v. Town of 
Milo, 246 N.Y.S. 138, 138 Misc. 827. 

Pa.—Overseers of Poor of Beaver 
Tp., Columbia County, v. Overseers 
of Poor of Black Creek Tp., Lu¬ 
zerne County, 191 A. 405, 126 Pa. 4. 
Super. 415—^Blair County Poor 
Dist, V. Huntingdon County Poor 
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althoug'h not residing in the father’s family at the 
time he changes his place of settlement,^ and the 
settlement of minor children born after the deser¬ 
tion of their mother by their father follows during 
their minority the settlement of the father.^ It has 
been held that a settlement acquired by the father 
out of the state does not pass to the child so as to 
cause it to lose its settlement within the state. 

Posthumous children have a derivative settlement 
from their father in like manner as children born 
in his lifetime.® 

State paupers. Under statutes providing that le¬ 
gitimate children take the settlement of their father 
if he has one in the state, but that if he has not, 
they shall be deemed to have no settlement in the 
state, a child whose father does not have a settle¬ 
ment within the state, is regarded as a “state pau¬ 
per” without settlement and relief furnished him is 
reimbursable by the state,® and not by the town or 
city of the mother’s legal settlement.^® Such a stat¬ 
ute controls in respect of settlements existing at the 
time of its passage so as to preclude recovery for 
relief furnished subsequent to its enactment in re¬ 
liance on a settlement of the mother acquired before 
such enactment.il 

h. Settlement of Mother 

Children may acquire the settlement of their mother 
where the father has no settlement in the state, or where 
the parents are divorced and the mother is accorded ex¬ 
clusive custody of them. 

Where legitimate minor children have a settle¬ 
ment derived from their father, his settlement or¬ 
dinarily must be theirs in his lifetime, and they 
cannot acquire that of their mother.^® If, how¬ 


§ 37 

ever, lihe father has no settlement, and the mother 
has one, the children of the marriage take the set¬ 
tlement of the mother,^® although the mother’s set¬ 
tlement was derived from her parents,^^ and al¬ 
though the children were born in a municipality 
different from that in which the mother had her 
settlement.^5 Where the mother retains her hus¬ 
band’s settlement after he has lost it, their child re¬ 
tains the settlement of its mother,^® and the legal 
settlement of the mother acquired in her own right 
after abandonment by the father becomes that of 
their children.^"^ Under statute it has been held 
that the legal settlement of a widowed mother who 
is receiving dependent children’s aid determines the 
legal settlement of her minor children,and that, 
where the widowed! mother has acquired a legal 
settlement in one place and has never lived without 
public aid in any other place for the prescribed pe¬ 
riod, her minor child cannot acquire a new settle¬ 
ment^® 

Divorce of parents. Where the parents of minor 
children are divorced, and the mother is given the 
exclusive custody and control of the children, they 
take the legal settlement of the mother,20 and if she 
thereafter removes to, and acquires a new settle¬ 
ment in, another county, taking the children with 
her, they take the new settlement so acquired.^i 
On the other hand, it has been held that the divorce 
of the parents and the appointment of the mother as 
guardian of their minor child does not affect the 
settlement of the child derived from its father.22 

Death of father. It is a rule of general applica¬ 
tion that the settlement of a widow, acquired in her 
own right after the death of her husband, is, by the 


5. N.H.—Salisbury v. Orange, 5 N. 
H. 348. 

48 C.J. p 483 note 99. 

e. Pa.—^Damascus v. Buckingham, 3 
Pa.I>ist. 744. 

7- N’.X—^Alexandria Tp. Overseers 
V. Kingwood Tp. Overseers, 8 IT, 
J-Law 370. 

8. Conn.—Oxford v. Bethany, 19 
Conn. 229. 

Me.—^Farmington v. Jay, 18 Me. 376. 

9- Me.—Inhabitants of City of Hal- 
lowell V. Inhabitants of City of 
Portland, 26 A.2d 652, 139 Me. 35. 

10. Me.—Inhabitants of City of 
Hallo well v. Inhabitants of City 
of Portland, supra. 

City of birth 

City granting relief to legitimate 
child whose father had no pauper 
settlement in the state could not re¬ 
cover from, city in which child was 
born, and in which mother had pau¬ 


per settlement, since, under the stat- , 
ute as it existed at time relief was I 
granted, child had no pauper settle¬ 
ment in the state.—Inhabitants of 
City of Hallowell v. Inhabitants of 
City of Portland, supra. 

11. Me.—^Inhabitants of Town of 
Mercer v. Inhabitants of Town of 
Anson. 36 A.2d 255, 140 Me. 214— 
Inhabitants of City of Hallowell 
V. Inhabitants of City of Portland, 
26 A.2d 652, 139 Me. 35. 

12. Me.—Gardiner v. Manchester, 33 
A. 990, 88 Me. 249. 

48 C.J. p 485 note 40. 

13. Mass.—Treasurer, etc. v. Bos¬ 
ton, 152 N.E. 37, 255 Mass. 499. 

48 O.J. P 485 note 41. 

State paupers see supra subdivision 
a of this section. 

14. , Minn.—In re Rutland, 10 N.W. 
2d 365, 215 Minn. 361. 

48 C.J. p 486 note 42. 
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15. Conn.—Newtown v. Stratford, 3 
Conn. 600. 

16. Mass,—Town of Hedham v. City 

of Newton. 69 N.E.2d 677, 320 

Mass. 391. 

17. Conn.—Town of Washington v. 
Town of Warren, 193 A. 751, 123 
Conn. 268. 

18. Wis.—Milwaukee County v. 
Waukesha County, 294 N.W. 835, 
236 Wis. 233, 

19. Wis.—^Milwaukee County v, 
Waukesha County, supra. 

20. Ohio.—Summit County v, Trum¬ 
bull Courity, 158 N.E. 172, 116 Ohio 
St. 663. 

Second marriage after divorce see 
infra subdivision c of this section. 

21. Ohio.—Summit County v. Trum¬ 
bull County, supra. 

22. Conn.—^Marlborough V* Hebron, 
2 Conn. 20, 

48 C.J. p 485 note 47. 
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common law, communicated to lier minor children, ^3 
even though such children had a derivative settle¬ 
ment from their father.24 On the other hand, under 
a statute providing that a child shall have and fol¬ 
low the settlement of his father, if he has one, until 
it, the child, gains another in its own right, and shall 
follow and have the settlement of the mother in case 
the father is unsettled, a derivative settlement of a 
child acquired from its father is not affected by the 
acquisition of a settlement by the mother in her 
own right after the father’s death.^S 

c. Stepchildren and Effect of Subsequent Mar¬ 
riage 

Ordinarily a minor child retains the settlement de¬ 
rived from his natural father even though his mother 
remarries following the death or divorce of her first hus¬ 
band. 

Where a child has acquired a derivative settle¬ 
ment from his father, such settlement does not, on 
a subsequent marriage of the mother, follow the 
settlement of the mother so gained and in at 
least one jurisdiction the same rule has been fol¬ 
lowed where the child had acquired no settlement 
from his father.27 So a minor child having the 
settlement of his mother does not, at common law, 
lose it and acquire a new settlement gained by the 
mother by a subsequent marriage,38 and the fact 
that the child removed with his mother to the place 
of new settlement does not alter the rule.29 Like¬ 
wise, at common law, the settlement of a woman ac¬ 
quired by marriage is not communicated to her child 
by a former marriage, even where such child has 
no domicile in the state.30 In a number of cases, 
however, under statutes providing that children 
shall have the settlement of their mother if their 
father was unsettled, it has been held that the 
children foHow the settlement acquired by their 
mother by a subsequent marriage when the 
father had no settlement in the state.31 If, on the 
other hand, the stepfather lacks a settlement in the 
state, it has been held that on remarriage of a 

23, Neb.—^Miller v. Banner County, 

256 N.W. 639, 127 Neb. 690. 

Pa.—^Luzern^ County Inst. Dist. v. 

Monroe County Inst. Bist., Quar. 

Sess., 33 Buz.Leg'.Reg. 397, 2 Mon¬ 
roe Li.R. 58. 

48 C.J. p 485 note 49. 

24, Conn.-—^Bozrah v. Stonington, 4 
Conn. 373. 

48 C.J. p 486 note 50. 

25, Vt.—^Fairfield v. Canaan, 7 Me. 

90—Sharon v. Cabot, 29 Vt. 394. 

26, Me.—Presque Isle v. Caribou, 

119 A, 584, 122 Me. 269. 

48 C,J. p 486 note 54. 

27, Pa. — ^Northumberland Overseers 
of Poor V. Milton Overseers of 


widow her minor children retain the settlement of 
their deceased natural father,32 and that a statute 
providing that where a stepfather has no settle¬ 
ment in the state his stepchildren shall have none 
does not apply to a case arising prior to its enact¬ 
ment. 2 3 

Anfemiptial agreement. Stepchildren do not take 
by derivation the settlement of their stepfather, al¬ 
though by antenuptial agreement the stepfather 
agrees to support such children and they live in his 
family.34 

Divorce of parents. Where an abandoned wife 
procures a divorce from her husband, with custody 
of her child, and afterward remarries, she can gain 
no new settlement for the child unless time enough 
has elapsed between the divorce and the subsequent 
marriage to enable the wife to acquire a settlement 
in her own right.35 Under a statute providing that 
stepchildren have the settlement of their stepfather 
if he has any in the state, and that if he has not, 
they shall be deemed to have no settlement in the 
state, the word “stepchildren” has been construed 
as confined to the children of a widow who re- 
marries,23 and where a divorced woman remarries 
it has been held that her children do not become the 
“stepchildren” of her second husband within the 
contemplation of the statute and that such children 
retain the settlement of their natural father37 

d. Adopted Childrejo, and Those Bom in Other 
States or Oonntries 

The settlement of an adopted child ordinarily fol¬ 
lows that of his adopting parents. A child born in an¬ 
other state or a foreign country usually acquires the 
settlement of his father on moving to the state wherein 
it is located. 

Under statutes providing in effect that an adopted 
child sha^ll be free from all legal obligations to his 
natural parents, and shall be the child of the parent 
or parents by adoption as though born to them in 
lawful wedlock, etc., the settlement of such adopted 

32. Me.—City of Rockland v. In¬ 
habitants of Town of Lincolnville, 
198 A. 744, 135 Me. 420. 

33. Me.—City of Rockland v. In¬ 
habitants of Town of Lincolnville, 
supra. 

34. Ohio.—Spencer Tp. v. Pleasant 
Tp., 17 Ohio St. 31. 

35. Ohio.—Spencer Tp. v. Pleasant 
Tp., supra. 

36. Me.—Inhabitants of Guilford v. 
Inhabitants of Monson, 185 A. 617, 
134 Me. 261. 

37. Me.—Inhabitants of Guilford v. 
Inhabitants of Monson, supra. 


Poor, 9 A. 449, 6 Pa.Cas. 503— 
Clinton Tp. v. Delaware Tp., 1 Pa. 
Co. 375. 

28. Mass.—Freetown v. Taunton, 16 
Mass. 52. 

48 C.J. p 486 note 56. 

29. Me.—Parsonsfield v. Kenne- 

bunkport, 4 Me. 47. 

Mass.—^Freetown v. Taunton, 16 
Mass. 52. 

30. Pa.—Milton v. Northumberland, 
1 Pa.Co. 377, aiHrmed 9 A. 449, 6 
Pa.Cas. 503-^linton Tp. v. Dela¬ 
ware Tp., 1 Pa.Co. 375. 

31. Me.—Albany v. Norway, 77 A. 
713, 107 Me. 174. 

48 C.J. P 486 note 59. 
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child follows the settlement of his adopting par¬ 
ents,^ ^ and if the adopted child had a prior deriva¬ 
tive settlement from his natural parent it is lost or 
merged in the derivative settlement acquired from 
the adopting parents.39 

Children horn in other states or countries, A 
father’s right of settlement in a state is transmitted 
to children born in another state so as to be availa¬ 
ble to the children on their coming to the state 
where the father has a settlement.^® The same rule 
has been held to apply in respect of children born 
in a foreign country and brought during infancy to 
the state where the father had a settlement,al¬ 
though in at least one jurisdiction it has been held 
that an ahen born takes no right to a settlement by 
derivation, whether he comes to this country during 
or subsequent to his minority, and whether or not 
his parents return with him.^2 jf the father, after 
his removal from the state, acquired a settlement in 
the state to which he removed, and thereby lost his 
settlement in the former state, his children do not, 
on their subsequent removal to the former state, 
take their father’s former settlement therein.'*^ So 
if, by the law of the place of his birth, the child 
acquires a settlement there by birth, it seems that 
he does not also acquire a derivative settlement in 
another state in which his parent is settled.*^^ 

e. Mentally Incompetent Children 

Ordinarily the settlement of an Insane child living 
with his father follows that of the father. 

The general rule is that a child non compos mentis 
who, after attaining majority, continues to live with, 
and is under the control of, and dependent on, the 
father follows the settlement of the father there¬ 
after acquired,^^ On the other hand, it has been 
held that, where such child is not residing with, or 


supported by, his father, he does not follow a new 
settlement acquired by the father after he, the 
child, has attained his majority.'^® The settlement 
of one who becomes non compos mentis after at¬ 
taining his majority does not follow the settlement 
of his father subsequently acquired.^*^ 

Settlement of mother, A child non compos mentis 
who lives with, and is supported by, the mother after 
the father’s death takes the settlement of the moth¬ 
er.^ ^ Likewise, an illegitimate, dependent, feeble¬ 
minded child has been held to take the settlement 
of its mother.^® 

Child in asylum. It has been held that where a 
child becomes insane and continues to live with his 
father until after becoming of age, and subsequently 
such child is committed to an insane asylum, he 
follows the settiment of his father acquired while 
in the asylum.^® Other authority, however, has 
held that where a child is admitted to a state insane 
asylum while the father has a legal settlement in a 
certain municipality, and thereafter and, while the 
child is still in the asylum with board paid by such 
municipality, the father moves to a second munici¬ 
pality, the father does not acquire a settlement in 
the second municipality so as to afford his insane 
child a derivative settlement therein.^l 

f. Adult and Emancipated Children 

On emanicipation a child ordinarily retains the $et» 
tiement which the father presently has, and does not de¬ 
rive a new settlement thereafter acquired by the father, 

A child who has been emancipated does not take 
by derivation a settlement thereafter acquired by 
the father, but retains the settlement that the lat¬ 
ter had at the time of emancipation, until he gains 
another in his own right and the fact that the 
child was unsettled at the time of his emancipation 


38. Me.—Waldoborough v. Friend¬ 
ship, 32 A. 880, 87 Me. 211. 

Mass.—^Washburn v. White, 5 iNT.E. 

813, 140 Mass. 568. 

38. Me.—^Waldoborough v. Friend¬ 
ship, 32 A. 880, 87 Me. 211. 

40. N.H.—Landafe v. Atkinson, 8 N. 
H. 532. 

48 C.J. p 483 note 5. 

41. N.J.—^Brower v. Smith, 46 N.J. 
Law 72. 

42. Vt.—^Lyndon v. Danville, 28 Vt. 
809. 

48 C.J. p 483 note 7. 

43. Pa.—^Limestone Tp. Overseers 
of Poor V. Chillisquaque Tp. Over¬ 
seers of Poor, 87 Pa. 294. 

44. Conn.—^Bethlem v. Roxbury, 20 
Conn. 298. 

45. N.J.—^Alexandria Tp, Overseers 


V. Bethlehem Tp. Overseers, 16 N. 
J.Law 119, 31 Am.D. 229. 

48 C.J. p 484 note 25. 

46. Me.—^Harrison v. Portland, 29 
A. 1084, 86 Me. 307. 

48 C.J. p 484 note 27. 

47. Mass.—^Buckland v. Charlemont, 
3 Pick. 173. 

Pa.—^Jenkins Tp. v. Berks County 
Poor Dist., Com.Pl., 32 Luz.Legr. 
Reg. 153. 

Return, to father’s home 

Where the child is competent when 
attaining majority, he can acquire a 
settlement in his own right, and if he 
thereafter becomes mentally incom¬ 
petent and returns to his father's 
home he does not thereby acquire or 
follow the settlement of his father. 
—Loyal sock Tp. Overseers v. Eldred 
Tp. Overseers, 26 A. 313, 164 Pa. 358. 
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48. Conn.—^East Hartford v. Middle- 
town, 1 Root 196. 

49. Minn.—Stearns County v. Town¬ 
ship of Pair Haven, 279 N.W. 707, 
203 Minn. 11. 

50. Me.—Strong v. Farmington, 74 
Me. 46. 

48 C.J, p 484 note 26 [a}. 

51. Mass.—^Treasurer and Receiver 
General v. Town of Dedham, 15 N. 
E.2d 252, 300 Mass. 238. 

52. Conn.—Town of Milford v. Town 
of Greenwich, 11 A.2d 352, 126 
Conn. 340—Town of Washington 
V. Town of Warren, 193 A. 751, 123 
Conn. 268—Corpus Juris cited in 
Town of Plainville v. Town of 
Milford, 177 A, 138, 140, 119 -Conn. 
380. 

Me.—^Inhabitants of Trenton v. City 
of Brewer, 186 A. 612, 134 Me. 295 
—Inhabitants of Town of Winslow 
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does not prevent the operation of the rule.^S The 
settlement of a child derived from the father can¬ 
not be divested by the act of the father in emanci¬ 
pating the child.Where a pauper has not acquired 
a new settlement in his own right after attaining 
majority, or by derivation from his mother before 
reaching majority, he retains the settlement origi¬ 
nally derived from his father.^S As a general rule, 
with respect to settlement, a child is emancipated on 
attaining his majority,®® and acquires a settlement 
presently held by his father,®*^ and his settlement 
does not follow a settlement of the father there¬ 
after acquired ;®S and it has been held that the 
mere fact that the child is diving with his father 
does not change the rule.®9 In other cases, how¬ 
ever, a child who, after reaching majority, continues 
single and remains in his father’s family under the 
father’s control has been treated as unemancipated, 
so as to follow a settlement thereafter acquired by 
the father.®® The marriage of a minor with the 
consent of his father has been held to effect an 
emancipation so that the minor does not thereafter 
take by derivation a settlement subsequently ac¬ 
quired by his father.®! Where a child is emanci¬ 


pated during his minority, it has been held that he 
cannot acquire a new settlement in his own right be¬ 
fore attaining his majority.®^ 

Mother's settlement If the child is emancipated, 
he does not take any subsequent settlement acquired 
by his widowed mother in her own right.®3 How¬ 
ever, the mere fact that a minor child has left the 
family of his mother after the father’s death, and 
is not subject to the actual control of his parent, 
does not constitute an emancipation so as to pre¬ 
vent him from deriving the mother’s settlement.®^ 

g. Illegitimate Children 

In some jurisdictions and under some statutes the 
settlement of an illegitimate child ordinarily follows that 
of its mother. 

In some jurisdictions and under some statutes an 
illegitimate child takes by derivation the settlement 
of its mother,®® but at common law, as discussed 
supra § 24, the settlement of an illegitimate child 
ordinarily is fixed by its place of birth. Under stat¬ 
utes of this nature, as construed in some jurisdic¬ 
tions, the settlement of the mother at the time of the 
child’s birth remains that of the child until he ac- 


V. Inhabitants of City of Old Town, 
181 A. 816, 134 Me. 73. 

48 C.J. p 484 note 32. 

Ceasing- to he part of family 

A child, when emancipated, ceases 
to be part of the father's family; 
hence subseauent acQLuisition by the 
father of a pauper settlement does 
not affect that of the child.—In¬ 
habitants of Trenton v. City of 
Brewer, 186 A. 612, 134 Me. 295, 

Xa Wisconsin 

Under statute an emancipated 
minor's settlement follows that of 
his father, except that a minor 
whose father or mother has no set¬ 
tlement in Wisconsin may acquire 
a settlement by a year's residence, 
and an apprenticed minor may ac¬ 
quire a settlement by virtue of his 
apprenticeship.— Ijo, Crosse County v. 
Vernon County, 290 N.W. 279, 233 
Wis. 664. 

1^3. Me.—^Dennysville v. Trescott, 30 
Me. 470. 

54. M.H.—^Hopkinton v. Warner, 53 
N.H. 468. 

N.Y.—Adams v. Foster. 20 Johns. 
452, 

55. Conn,—^Town of Washington v. 
Town of Warren, 193 A. 751, 123 
Conn. 268. 

58. Conn.—Corpus Juris cited in 
Town of Plainville v. Town of Mil¬ 
ford, X77 A. 138, 140, 119 Conn. 
386. 

Me,—Inhabitants of Town of Win¬ 
slow V. Inhabitants of City of Old 
Town, 181 A. 816, 134 Me. 73. 


57, Me.—Inhabitants of Fort Fair- 
field V. Inhabitants of Millinocket, 
13 A.2d 173, 136 Me. 426—Inhab¬ 
itants of Town of Winslow v. In¬ 
habitants of City of Old Town, 181 
A. 816, 134 Me. 73—Inhabitants of 
Eagle Lake v. Inhabitants of Ft. 
Kent. 103 A. 10, 117 Me. 134. 

58, Conn.— Corpus Juris cited in 
Town of Plainville v. Town of Mil¬ 
ford, 177 A. 138, 140, 119 Conn. 
380. 

Me.—Inhabitants of Trenton v. City 
of Brewer, 186 A. 612, 134 Me. 295. 
Minn.—In re Underwood, 42 N.W.2d 
416. 

48 C.J. P 485 note 35. 

Residence begun before, and com¬ 
pleted after, majority 
A child will not take derivatively 
the settlement of a parent acquired 
by residence commenced before child 
arrives at full age and completed 
I subsequently.—Town of Washington 
V. Town of Warren, 193 A. 751, 123 
Conn. 268. 

59. Me.—^Hampden v. Brewer, 24 
Me. 281. 

48 C.J, p 485 note 36. 

60, Vt,—South Burlington v. Wor¬ 
cester, 31 A. 891. 67 Vt. 411. 

48 C.J. p 485 note 38. 

61. Conn.—Town of Milford v. Town 
of Greenwich, 11 A.2d 352, 126 
Conn. 340. 

Me.—^Inhabitants of Trenton v. City 
of Brewer, 186 A. 612, 134 Me. 295- 

62. Me.—^Inhabitants of Town of 
Winslow V. Inhabitants of City of 
Old Town, 181 A. 816, 134 Me. 73. 
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63. N.H.—^Andover v, Merrimack 
County, 37 N.H. 437. 

48 C.J. p 486 note 52. 

64. Conn.—Bozrah v. Stonington, 4 
Conn. 373. 

65. Conn.—Town of Plainville v. 
Town of Milford, 177 A. 138, 119 
Conn. 380. 

Me.—City of Augusta v. Inhabitants 
of Town of Mexico, 38 A.2d 822, 
141 Me. 48. 

N.D.—In re Boise. 11 ]Sr.W.2d 80, 73 
N.B. 16. 

Pa.—^Luzerne County Inst. Bist. v. 
Monroe County Inst. Dist., Quar. 
Sess„ 33 Luz.Leg.Reg. 397, 2 Mon¬ 
roe L.R. 58. 

48 C.J. p 483 notes 15, 16. 

Begotten after desertion of husband 
The settlement for poor relief pur¬ 
poses of wife's illegitimate minor 
child, which was begotten after her 
wrongful desertion of her husband, 
and which had continuously lived 
with her, was the same as her set¬ 
tlement.—^In re Baalson, 300 N.W. 
204, 211 Minn. 96. 

Social welfare law 

Under the social welfare law the 
settlement of the mother of a child 
born out of wedlock was that of 
mother's husband notwithstanding 
mother was allegedly living away 
from husband in adultery, and mu¬ 
nicipality which had provided public 
assistance to the child born out of 
wedlock was entitled to have the 
amount expended assessed against 
the county of the husband's settle¬ 
ment.—Rhatigan v. Jones, 65 N.Y.S. 
2d 345, 271 App.Div. 328. 
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quires one in his own right; and he does not by 
derivation take a settlement acquired by the mother 
after his birth,®® especially where the new settle¬ 
ment of the mother is acquired by marriage.®^ 
However, under the construction given to other 
statutes,®® and under the rule laid down in some 
jurisdictions, independently of statute,®® it has been 
held that the settlement of the children changes 
with the settlement of the mother acquired in her 
own right; and this has also been held true al¬ 
though the subsequent settlement of the mother is a 
derivative one acquired by marriage*^® or from her 
parents.^^ Statutes providing that settllements ac¬ 


quired under existing laws remain until ntw ones 
are acquired mean, with respect to an illegitimate 
child, that such settlement shall be retained until he 
acquires a new one either derivatively through his 
mother or in his own right.*^2 Where an illegitimate 
child is emancipated by reason of his mother's deser¬ 
tion, he may acquire a new settlement.'^® 

Legitimation of child. Where illegitimate chil¬ 
dren are by statute rendered fliegitimate through the 
subsequent marriage of their parents, as discussed 
in Bastards §§ 7-14, a child so legitimated takes the 
settlement of his father in like manner as other 
legitimate children. 


E. LOSS AND CHANGE OF SETTLEMENT 


§ 38. In General 

a. In general 

b. Residence in another state 

a. In General 

Ordinarily a person loses a settlement only on ac¬ 
quisition of a new settlement. 


As a general rule, a person's settlement is not 
lost except on his acquisition of a new settlement 
and a person moving from one municipality, county, 
or poor district to another does not acquire a set¬ 
tlement in the latter until he loses his residence 
for poor relief purposes in the former,*^® and re¬ 
sides in the new place,or receives relief there- 


66. N.J.—Martin v, Hardyston Over¬ 
seer of Poor, 22 A. 58, 53 K.J.Law 
529. 

48 C.J. p 484 note 17. 

67. Vt.—Morristown v. Fairfield, 46 
Vt. 33. 

48 C.J. p 484 note 18. 

68. Mass.—^Petersham v. Dana, 12 
Mass. 4-29. 

48 C.J. P 484 note 19. 

69. Conn.—Guilford v. Oxford, 9 
Conn, 321. 

48 C.J. p 484 note 20. 

70. Mass.—^Newton v. Braintree, 14 
Mass. 382. 

48 C.J. p 484 note 21. 

Zn Maine 

(1) Under the earlier law an il¬ 
legitimate child did not by deriva¬ 
tion take a settlement of his mother 
acquired after his birth, but the 
mother’s settlement at the time of 
the child’s birth remained his deriva¬ 
tive settlement.—^Raymond v. North 
Berwick, 60 Me. 114—48 C.J. P 484 
note 17. 

(2) An amendment to the statute 
changed this rule so that a bastard 
did acquire by derivation the settle¬ 
ment of his mother acquired after 
his birth.—City of Augusta v. In¬ 
habitants of Town of Mexico, 38 A. 
2d 822, 141 Me. 48. 

(3) Under statute relating to pau¬ 
per settlements, an illegitimate child 
acquired new settlement of its moth¬ 
er by the removal of the mother to 
another settlement upon her mar¬ 
riage to one not the child’s father. 
—City of Augusta v. Inhabitants of 
Town of Mexipo, supra. 


71. Conn.—^Town of Plainville v. 
Town of Milford, 177 A. 138, 119 
Conn. 380. 

72. Me.—City of Augusta v. Inhab¬ 
itants of Town of Mexico, 38 A,2d 
822, 141 Me. 48. 

73. Conn.—Town of Plainville v. 
Town of Milford, 177 A. 138, 119 
Conn. 380. 

Iiiviiig with foster parents in dif¬ 
ferent town 

Illegitimate child, emancipated by 
mother’s desertion while mother had 
settlement in one town, who lived 
continuously with foster parent in 
another town until he reached his 
majority, became inhabitant of the 
town where he lived; hence town of 
mother’s settlement at time she de¬ 
serted child was not liable for sup¬ 
port of child, who after his majority 
became a town charge.—^Town of 
Plainville v. Town of Milford, supra. 

74- Me.—Wellington v. Corinna, 71 
A. 889, 104 Me. 252. 

48 C.J. p 484 note 23. 

75. Minn.—^In re Venteicher, 278 N. 
W. 581, 202 Minn. 331—Equality 
Tp. V. Star Tp., 274 N.W. 219, 200 
Minn. 316. 

N.Y.—Town of Manlius v. Town of 
Pompey, 250 N.Y.S. 690, 140 Misc. 
505. 

Pa.—^Jenkins Tp. v. Berks County 
Poor Dist., Com.Pl„ 32 Luz.Leg. 
Beg. 163. 

48 C.J. p 487 note 69. 

Mode of acquiring settlement see 
supra §5 27—32, 

Concnrreiiee of act and intention 

Transfer of bodily presence from 

77 


one town to another with fixed de¬ 
termination to remain in new town, 
or at least not to return to old town, 
is necessary to effect change of 
domicile, as regards responsibility of 
towns for support of pauper.—Town 
of Georgia v. Town of Waterville, 
178 A. 893, 107 Vt. 347, 99 A.L.R. 
453. 

Xiack of intent to remain 

"Where poor family was removed to 
another county under authority of a 
decree, and evidence disclosed that 
such family did not intend to remain 
in county to which it was removed, 
indefinitely, such family did not ac¬ 
quire a legal settlement in such oth¬ 
er county.—^Audubon County v. Vo- 
gessor, 291 N.W. 135, 228 Iowa 281. 
Present intent to return 

A husband, who accepted tempora¬ 
ry employment in another county 
and who then intended to return, and 
whose family for less than a year 
came to live with him, did not ac¬ 
quire a residence in other county 
for purpose of poor relief, even 
though he remained in other county 
for more than a year.—Waushara 
County v. Calumet County, 298 N.W. 
613, 238 Wis. 230. 

76. N.D.—^Eddy County v. Wells 
County, 11 N.W.2d 60, 73 N.D. 33. 

77. Minn.—City of Minneapolis v. 
Village of Hanover, 297 N.W. 27, 
209 Minn. 466—Stearns County V. 
Township of Pair Haven, 279 N.W. 
707, 203 Minn. 11. ' 

N.Y.—In re Matruski, 8 N.Y.S.2d 471, 
169 Misc. 316. 

Wls.—^Town of Fox Bake v. ^own of 
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from,'^^ for the period prescribed by statute. On 
the other hand, a settlement will be lost by the ac¬ 
quisition of a new one."^^ 

Admissions, either by act or declarations of the 
municipal overseers of the poor, will not have the 
effect of changing the settlement of a pauper 
from one municipality to another, 

Change effected by statute. The concept of le¬ 
gal settlement is statutory rather than constitu¬ 
tional,and it is within the scope of legislative 
power to change statutory provisions for the ac¬ 
quisition or loss of legal settlements,82 since use 
of the words “legal settlement" is merely a con¬ 
venient method of stating the duty of municipali¬ 
ties to support the poor and such phrase has no 
fixed meaning under the constitution.Where a 
settlement is lost by virtue of statutory enactment, 
it has been held that a previous settlement, lost 
by reason of the acquisition of the new settlement, 
is not thereby revived.S4 Under this rule, where 
a person removes from the place in which he has 
a legal settlement to unincorporated territory which 
is subsequently incorporated, so as to give him a 
settlement there, as discussed supra § 33, the re¬ 
peal of the act of incorporation does not revive 
the settlement which such person had in the place 
from which he removes.^® 

b. Residence in Another State 

In some, but not other, jurisdictions a settlement is 


state. 

In some jurisdictions it has been held that a set- 
tlement is lost on the acquisition of a new settle¬ 
ment in another state.ss In other jurisdictions, 
however, it has been held that the acquisition of 
a settlement in another state does not affect a per¬ 
son’s prior settlement, and on his return to the state 
he is to be deemed settled at the same place at 
which he was settled before his departure.s^ A set¬ 
tlement lost by acquiring a new settlement in a dis¬ 
trict in the same state is not revived when such 
district becomes a separate state.®* Paupers do 
not necessarily retain a settlement in one state 
because they have failed to acquire one in another 
state to whioh they have moved,*® but it has also 
been held that one having a settlement within the 
state does not lose it by moving to another state 
where he acquires no settlement in the latter.®® 

Effect of disputed boundary line. A settlement 
may be gained in a town by residence on a part 
thereof which is within the actual jurisdiction of 
the state, although within the rightful jurisdic¬ 
tion of another state which afterward obtains the 
actual jurisdiction on establishment of boundary 
lines.®^ 

§ 39. Marriage and Divorce or Annulment 

a. Marriage 

b. Divorce or annulment 


Trenton, 12 N.W.2d 679, 244 Wls. 
412—Milwaukee County v. Wauke¬ 
sha County, 294 N.W. 835, 236 Wis. 
233. 

78. N.H.—In re Opinion of the Jus¬ 
tices, 198 A. 249, 89 K’-H. 563, 

78. N.D.—^Kelson County v. Wil¬ 
liams County, 276 N.W. 265, 68 
N.D. 56—^City of Enderlin v. Ponti- 
ac Tp., Cass County, 242 N.W. 117, 
62 N.D. 105. 

Pa.—^Luzerne County Inst. Dist. v. 
Monroe County Inst. Dist., Quar. 
Sess., 33 Luz.Deg.Reg. 397, 2 Mon¬ 
roe L.R. 58. 

48 C.J. p 487 note 71. 

Nehulous intention of return 

Pauper who moves to another 
town with intention of remaining in 
new town for indefinite time at fixed 
place of abode is resident of new 
town, notwithstanding pauper had 
nebulous intention of returning to 
old town at some future time, as re¬ 
gards responsibility of towns for 
support of pauper.—^Town of Geor¬ 
gia V. Town of Waterville, 178 A. 893, 
107 Vt. 347, 99 A.L-R. 453. 

Change of residence 

(1) Under some statutes, a change 
of residence, in order to effect a 


change of settlement, must be volun- j 
tary in character. 

Iowa.—^Audubon County v. Vogessor, 
291 N.W. 135, 228 Iowa 281—Cass 
County V. Audubon County, 266 
N.W. 293, 221 Iowa 1037. 

Mass.—Town of Cohasset v. Town 
of Norwell, 176 N.E. 924, 276 Mass. 
100 . 

S.D.—In re Mortensen, 2 N.W.2d 
679, 68 S.D. 341—Custer County v. 
Reichelt, 293 N.W. 862, 67 S.D. 
471, 

(2) Where a person had resided in 
one county for many years before 
becoming insane, removal of such 
insane person from that county to 
another could not have been made 
with any intention on the part of 
such person of changing her resi¬ 
dence, and was not a voluntary act 
affecting the legal settlement of 
such person.—In re Mortensen, su¬ 
pra. 

SO. Me.—^Peru v. Turner, 10 Me. 
186. 

81. Mass.—Attorney General v. 
Board of Public Welfare of North¬ 
ampton, 48 N.E.2d 689, 313 Mass. 
675. 

82. Mass.—Attorney General v. 
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Board of Public Welfare of North¬ 
ampton, supra. 

48 C.J. p 487 note 76. 

83. Mass.—^Attorney General v. 

Board of Public Welfare of North¬ 
ampton, supra. 

84. N.H.—Barnstead v. Alton, 32 N. 
H. 245. 

48 C.J, p 487 note 77. 

85. Me.—Monson v. Fairfield, 65 Me. 
117. 

86. Pa.—Plumcreek Tp. v. Elderton 
Borough, 18 A. 549, 129 Pa. 626, 

48 C.J. p 487 note 82. 

87. N.J.—^Alexandria Tp. Overseers 
v. Kingwood Tp. Overseers, a in.j. 
Law 370. 

48 C.J. p 487 note 83. 

88. Mass.—Mendon v. Bellingham, 1 
Pick. 153. 

89. S.D.—State of North Dakota ex 
rel. Strutz v. Perkins County, 9 
N.W.2d 500, 69 S.D. 270. 

90. Minn.—^Petersburg Tp. v. City 

of Jackson. 243 N.W. 695, 186 

Minn. 509. 

j 91 . Mass.—Somerset v. Rehoboth, 6 
I Cush. 320. ‘ ' 
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a. Mairiage 

On marriage a woman acquiring her husband's settie- 
ment loses her own, but if the husband be unsettled the 
wife retains her maiden settlement. 

A woman, on marrying a man who has a set¬ 
tlement, and thereby acquiring that settlement, 
loses absolutely her own former settlement, ^2 
and not until coverture is ended may her action 
be voluntary and effective in terminating her deriv¬ 
ative settlement.^3 However, mere proof of a 
woman’s marriage, without further proof of the 
settlement of her husband, will not be sufficient 
to show that she had lost her maiden settlements^ 
Where a husband loses his settlement by moving, 
it has been held that his wife, by remaining in the 
place of her husband’s original settlement, retains 
a settlement there for 'herself.®^ A woman, acquir¬ 
ing a settlement by marriage, will not lose it by 
becoming an inmate of a state sanitarium.96 

H'lishand unsettled. Where at the time of mar¬ 
riage the husband is unsettled and the wife is set¬ 
tled, the wife retains her maiden settlement until 
her husband acquires one which can devolve on her 
by derivation,97 and her settlement is not suspend¬ 
ed during coverture.^^ Accordingly the wife may 
be removed to the place of her maiden settlement 
notwithstanding it involves a separation from her 
husband.99 On the other hand, it has been held 
that a marriage to a man not having a settlement, 
although it may not suspend the settlement of the 
wife, suspends during cohabitation the right of 
removing the wife to her former settlement and 
thus separating her from her husband.^ 

Death of husband. On the death of the husband 
the wife’s maiden settlement does not revive, but 
she retains the settlement of her husband^ until 
she gains another settlement in her own right.3 

• 92 . Minn.—-■Willmar v. Spicer, 152 
N.W. 767, 129 Minn. 395. 

48 C.J. p 487 note 88. 

Derivative settlement of wife see 
supra § 36. 

03. Mass.—Town of Cohasset v.! 

Town of Norwell, 176 N.E. 924, 276 
Mass. 100. 

04. Conn.—Windham v. Lebanon, 51 
Conn. 319. 

48 C.J. p 488 note 89. 

■95. Mass.—Town of Dedham v. City 
of Kewton, 69 N.E.2d 677, 320 

Mass. 391. 

96. Mass.—Treasurer, etc., v. Bos¬ 
ton, 152 N.E/37, 255 Mass. 499. 

97 . Mass.—City of Somerville v. 

Commonwealth, 48 N.E.2d 8, 313 
Mass. 482. 

Minn.—Corpus Juris cited in In re 


b. Divorce or Aimulment 

Ordinarily a wife retains her husband's settlement 
even after divorce, but not after an annulment of the mar¬ 
riage. 

A settlement gained by marriage is not lost by 
divorce,^ and some authorities have held that a 
divorce, even when secured by the husband for 
fraud on the part of the wife whereby he was in¬ 
duced to enter into the marriage, -does not affect 
the wife’s settlement derived from the marriage;^ 
but where the marriage is void ab initio, and sub¬ 
ject to annulment, there is no such marriage as the 
statutes contemplate as conferring a derivative set¬ 
tlement on the wife and she does not retain her 
‘‘husband’s” settlement after annulment.® 

If the husband has no settlement the wife is re¬ 
mitted to her maiden settlement on divorce.*^ 

§ 40. Fraud in Procuring Change 

Under statute a marriage procured by the connivance 
of authorities of a municipality benefiting from a change 
in the settlement of a woman pauper wifi not result in 
changing her settlement to that of the husband; the chil¬ 
dren of such a marriage take the settlement of the 
father. 

Where the statute provides that, when it appears 
in a suit between municipalities involving the set¬ 
tlement of a pauper that a marriage of the pauper 
was procured by the agency or collusion of the 
municipal authorities, the settlement shall not be 
affected thereby, a woman whose marriage with a 
man settled in another municipality is so procured 
does not lose her original settlement and take the 
settlement of her husband.^ The issue of such per¬ 
sons, however, whether born before or after the 
marriage, take the settlement of the father instead 
of that of the mother.^ Such a statute has been 
held applicable to all cases where the suit is for 
supplies furnished after the statute was passed,^® 

4 . Me.—Bang-or v. Veazie, 89 A. 193. 
Ill Me. 371. 

48 C.J. p 488 note 95. 

5. Conn.—Guilford v. Oxford, 9 
Conn. 321. 

6. Me.—^Winslow v- Troy, 53 A. 
1008, 97 Me. 130. 

48 C.J. p 488 note 96. 

7. Vt.—^Royalton v. West Fairlee, 
11 Vt. 438. 

8. Me.—^Hudson v. Charleston, 53 A. 
832, 97 Me. 17. 

48 C.J. p 488 note 4. 

9 . Me.—Gardiner v. Manchester, 33 
A. 990, 88 Me. 249. 

48 C.J. p 489 note 5. 

To. Me.—Burnham v. Corinth, 10 A. 
I 454—Appleton v. Belfast, 67 Me. 
579. 


Rutland, 10 N.W.Sd 365. 867, 215 
Minn. 361, 

48 C.J. p 488 note 91. 

98. Vt.—^Newark v. Sutton, 40 Vt- 
261. 

48 C.J. p 488 note 92. 

99. N.T.—Otsego Overseers of Poor 
V. Smithfleld Overseers of Poor, 6 
Cow. 760. 

48 C.J. p 488 note 93, 

1. Conn.—^Hebron v. Colchester, 5 
Day 169. 

Vt.—^Newark v. Sutton, 40 Vt. 261. 

Separation of members of family 
generally see infra § 46. 

2. Mass.—^Treasurer, etc., v. Bos¬ 
ton, 152 N.E. 37, 255 Mass. 499. 

48 C.J. p 488 note 99. 

3- N.T.—Van Buren v. Syracuse, 
131 N.T.S. 345, 72 Misc. 463. 

48 C.J. p 488 note 1. 
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although it was not passed until after the mar¬ 
riage and the birth of the children.^^ 

§ 41. Abandonment and Absence 

Under some statutes a settlement may be lost by 
voluntary absence for a prescribed period of time. 

Under some statutes a settlement may be lost by 
voluntaryi^ absence^^ for a prescribed period of 
time. Under such statutes it has been held that 
the loss of a husband^s settlement by absence for 
the statutory period does not affect the deriva¬ 
tive settlement which his wife has acquired by mar¬ 
riage and if, during the husband's absence from 
his place of settlement, the wife lives with him, 
such time cannot be counted to defeat her settle- 
ment.15 Where the husband moves and dies be¬ 
fore losing his settlement by absence, the widow 


will not lose her derivative settlement until she has 
been absent for the prescribed period from the 
date of her widowhood.^® On the other hand, a 
widow will lose a settlement derived from her late 
husband if she is absent from such place for the 
statutory period, notwithstanding her absence is 
caused by her marriage to a man who does not re¬ 
side in the place of her former settlement. ^ 7 ft 
has been held that a minor who has acquired a de¬ 
rivative settlement from the mother does not lose 
it by absence during minority,^^ and does not lose 
it after attaining his majority unless absent for 
the prescribed period thereafter.i^ 

Under some statutes a pauper and those deriving 
their settlement from him lose their right of set¬ 
tlement by living for a specified period beyond the 
limits of the state without receiving pauper sup- 


11. Me.—^Burnham v. Corinth, 10 A. 
454—Appleton v. Belfast, 67 Me. 
579. 

12. K.D.—Stutsman County v. Bow¬ 
man County, 283 N.W. 179, 68 N.D. 
699. 

The term “volxmtary absence*’ 
within poor relief statute providing- 
that residence, when once legally ac¬ 
quired, shall continue until it is lost 
by voluntary absence from county in 
which such residence had obtained 
for one year or more means absence 
pursuant to free will and choice of 
individual as distinguished from ab¬ 
sence produced as result of threat, 
compulsion, coercion, or restraint, 
and such absence does not cease to 
be voluntary because individual may 
not have formed or carried out an 
intention to establish a new resi¬ 
dence elsewhere.—^Nelson County v. 
Williams County, 276 IT.W. 265, 68 
N.D. 56. 

Beceipt of aid 

(1) A pauper who has been fur¬ 
nished relief by the place in which 
he has a settlement is not “volun¬ 
tarily" absent therefrom. 

K.D.—Stutsman County v. Bowman 
County, 283 N.W. 179, 68 N.D. 699. 
Wis.—La Crosse County v. Vernon 
County, 290 N.W. 279, 233 Wis. 64 
—Town of Cleveland v. Industrial 
Commission, 286 N.W. 558, 232 

Wis. 147. 

(2) Where indigent father receiv¬ 

ing poor relief removes from county, 
leaving therein minor children who 
are maintained under poor relief 
laws, residence or settlement of fa¬ 
ther for poor relief purposes is gov¬ 
erned by poor relief laws, and his 
absence from county furnishing re¬ 
lief is not voluntary absence during 
time relief is furnished or for one 
year thereafter.—State v. Kambits, 
258 N.W. 116, 65 N.D. 260. ' , 


(3) Treatmeiit and care rendered 
to a married woman in county tuber¬ 
culosis sanatorium, at expense of 
county, on application of her hus¬ 
band, who was a poor and indigent 
person, was pauper support to hus¬ 
band, and a year's absence by hus¬ 
band from county, without pauper 
support, from time when woman last 
received treatment was necessary in 
order that husband's legal settlement 
in county be lost.—Milwaukee Coun¬ 
ty V. Oconto County, 294 N.W. 11, 235 
Wis. 601. 

(4) Employment of applicant in 
Civilian Conservation Corps camps 
for a year did not constitute pauper 
support so as to prevent him from 
losing legal settlement in city in 
which he had previously resided; 
and employment of applicant in Ci¬ 
vilian Conservation Corps camps did 
not constitute work relief within 
statute defining such relief, so as to 
prevent applicant from losing legal 
settlement in city where he had pre¬ 
viously resided, in absence of show¬ 
ing that applicant was a dependent 
person when he joined corps.—^Mil¬ 
waukee County v. City of Hurley, 13 
N.W,2d 520, 245 Wis. 77. 

13. N.D.—In re Boise, 11 N.W.2d 80, 
73 N.D. 16—Stutsman County v. 
Bowman County, 283 N.W. 179, 68 
N.D. 699—Nelson County v. Wil¬ 
liams County, 276 N.W. 265, 68 N. 
D. 56—City of Ende'rlin v. Pontiac 
Tp., Cass CQunty, 242 N.W. 117,' 62 
N.D. 105. 

48 C.J. p 489 note 9. •• 

Effect of intention or lack of in¬ 
tention, to return see supra § 32. 
*CBeside” 

After enactment of an amendatory 
statute providing that failure of per¬ 
son for five consecutive years to re¬ 
side in town where he had settle¬ 
ment shall defeat such settlement, 
word “reside" must be presumed 


to have significance given to same 
word in laws relating to settlements 
before enactment of a former statute 
which contained word “absence" in 
place of words “failure to reside.’* 
—Inhabitants of Town of Plymouth 
V. Inhabitants of Town of Kingston, 
193 N.E. 576, 289 Mass. 57. 

Time spent in another state 
Where a person entitled to poor 
relief has acquired a residence and 
settlement within a specific coun¬ 
ty for relief purposes, and has been 
voluntarily absent from such county 
for at least one year without any 
support having been given to him by 
such county, the responsibility of 
that county for his support is end¬ 
ed, even though part of the absence 
may have been spent in another 
state.—In re Boise, 11 N.W. 2d 80, 73 
N.D. 16. 

14. Mass.—Brookfield v. Holden, 142 
N.E. 784, 247 Mass. 677. 

48 C.J. p 489 note 10. 

15. Mass.—Treasurer, etc. v. Bos¬ 
ton. 152 N.E. 37, 255 Mass. 499. 

48 C.X !p 489 note 11. 

16. Mass.—Town of Cohasset v. 
Town of Norwell, 176 N.E. 924. 276 
Mass. 100. 

Absence during husband’s lifetime 
held not voluntary 
Mass.—Town of Cohasset v. Town of 
Norwell, supra. 

17. Mass.—City of Somerville v. 

I Commonwealth, 48 N.E.2d 8, 313 

Mass. 482. 

18. Mass.—City of Brockton v. 
Town of Conway, 179 N.E. 715, 278 
Mass, 219—Treasurer, etc. v. Bos¬ 
ton, 152 N.E. 37, 255 Mass. 499. 

19. Mass.—City of Brockton v. 

I Town of Conway, 179 N.E. 715, 
1 278 Mass. 219. 
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plies from any source within the state.^® A wife 
abandoned by her husband loses her settlement un¬ 
der a statute of this nature where the husband 
loses his by absence for the designated period 
but the settlement of a minor emancipated by his 
father after deriving a settlement through him is 
not affected by the statute .22 Under other stat¬ 
utes a settlement is lost by continuous residence in 
another town for a specified period,^3 unless the 
pauper receives aid from her original place of set¬ 
tlement during such period, in which case she re¬ 
tains such original settlement.24 

Statutes providing that a married woman aban¬ 
doned by her husband for a prescribed and con¬ 
tinuous period shall have the same right to ac¬ 
quire a new settlement as a single person relate 
to situations where a married woman has not es¬ 
tablished a maiden settlement elsewhere ,2 5 and 


such a statute is inapplicable where the facts fail 
to show abandonment of the wife for the prescribed 
and continuous period specified in the statute, 
so that where a married woman had a maiden set¬ 
tlement and had not been abandoned for the pre¬ 
scribed and continuous period she could be removed 
to the place of such maiden settlement.27 

Under statutes providing that each municipality 
shall furnish necessary support to all state paupers 
therein, a municipality from which a person volun¬ 
tarily removed while not a pauper is not responsible 
for his support where he becomes a state pauper 
while in an institution in a different municipality.^s 

Confinement in asylum. Absence of a pauper 
from his place of settlement while confined in a 
state insane asylum does not effect any change or 
loss of settlement.^® 


F. EVIDENCE OF SETTLEMENT 


§ 42. Presumptions and Burden of Proof 

The burden rests on one claiming that a pauper was 
settled in a particular place to prove such fact. 

In an action involving the settlement of a pau¬ 
per, the burden of proof is on the party alleging 


that the pauper was settled in a particular munici¬ 
pality or district to prove such fact.®® The burden 
of proving the acquisition of a new settlement is 
on the party alleging it,®i since a settlement once 
acquired ds presumed to continue until another is 
subsequently acquired,®® and such party must show 


20 . Me.—^Portland v. Auburn, 52 A. 
1011, 96 Me. 501. 

21 . Me.—Thomaston v. Greenbush, 
76 A. 690, 106 Me. 242—Portland 
V. Auburn, 52 A. 1011, 96 Me. 501. 

Operation of statute 
A statute providing that one shall 
lose his settlement by continuous ab¬ 
sence from the state for a prescribed 
period does not apply to a pauper 
who died before the effective date of 
the statute.—City of Montpelier v. 
Town of Sharon, 34 A.2d 116, 113 
Vt. 315. 

22 . Me.—Bangor v. Veazie, 89 A. 
193, 111 Me. 371. 

48 C.J. p 489 note 16. 

23. KT.T.—^People v. Maynard, 55 N. 
E. 9, 160 N.Y. 453. 

48 O.J. p 489 note 17. 

24. N.T.—Town of Kiantone v. 

Chautauqua County, 265 N.T.S. 498, 
239 App.Div. 50. 

25. Minn.—In re Kutland, 10 N.W. 
2d 365, 215 Minn. 361. 

28. Minn.—^In re Butland, supra. 

27. Minn.—In re Rutland, supra. 

28. Conn.—^Hartford Hospital v. 

Town of Berlin, 158 A.‘ 236, 114 
Conn. 233. 

29. Ohio.—^Ashland County v. Rich¬ 
land County Infirmary, 7 Ohio St. 
65, 70 Am.D. 49. 

30. Me.—^Inhabitants of Town of 
70 C. J.S.—6 


Mexico V. Inhabitants of Moose 
River Plantation. 26 A.2d 657, 139 
Me. 8. 

Vt.—Town of Manchester v. Town of 
Townshend. 2 A.2d 207, 110 Vt. 136. 
48 C.J. p 489 note 23. 

Burden of going forward 

(1) In action against town of pau¬ 
per's alleged residence for expense 
of aid given pauper, if plaintiff town 
made prima facie case that pauper 
was for three years self-supporting 
resident of defendant town, burden of 
going forward with the evidence to 
show that during that time pauper 
required pauper's help from defend¬ 
ant town was on defendant, but bur¬ 
den of going forward did not affect 
burden of proof which remained with 
the plaintiff.—Town of Manchester 
V. Town of Townshend, supra. 

(2) Accordingly, where defendant 
town, in order to show that pauper 
had not been self-supporting resi¬ 
dent for three years, showed that 
relief was given pauper by overseer 
of poor, burden was on plaintiff 
town to prove that relief was not 
furnished to pauper as one standing 
in need of relief and to obtain an af¬ 
firmative finding of such fact, since 
the burden of showing the three-year 
self-supporting residence by pauper 
in defendant town was on plaintiff.— 
Town of Manchester v. Town of 
Townshend, supra. 
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(3) Town suing another town to 
recover money spent for relief of 
pauper has burden of proving resi¬ 
dence of pauper in defendant town, 
but when plaintiff town has shown 
that pauper once resided in defend¬ 
ant town with intent to make his 
home there, plaintiff town has made 
out a prima facie case entitling it to 
recover, unless evidence for defend¬ 
ant prevails.—Town of Georgia v. 
Town of Waterville, 178 A 893, 107 
Vt. 347, 99 A.L.R. 453. 

(4) In town's action for support of 
pauper, presumption that pauper’s 
residence continues in town in which 
he is shown to have resided until 
contrary is shown casts on defend¬ 
ant burden of introducing evidence 
to meet prima facie case created by 
presumption, but does not place bur¬ 
den of proof, which is duty of estab¬ 
lishing essential facts, on defend¬ 
ant.—Town of Georgia v. Town of 
Waterville, supra, 

31- Me.—^Inhabitants of Moscow v. 
Inhabitants of Solon, 7 A.2d 729, 
136 Me. 220—Inhabitants of Town 
of Gouldsboro" v. Inhabitants of 
Town of Sullivan, 170 A. 900, 132 
Me. 342. 

48 C.J. p 490 note 24. 
sa. Pa.—^Poor Directors of Gibson 
District v. Poor Directors of Ben¬ 
ton Poor District, 85 Pa.Super. 377. 
43 C.J. p 490 note 25„ 
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everything necessary to the acquisition thereof.^^ 
On the other hand, it has also -been held that the 
burden of proof rests on a place of original settle¬ 
ment to show that the indigent person lost his 
settlement through failure to reside therein for a 
specified period.34 

Proof of the marriage of a woman is not suffi¬ 
cient to create a presumption of change of set¬ 
tlement; it must also be shown that her husband 
had a settlement.^® 

. Place of birth. The fact that a pauper was first 
known residing with his father in defendant mu¬ 
nicipality establishes no legal presumption that he 
was born there.^^ 

Emancipation. In ascertaining the settlement of 
a pauper the presumption is that children under 
twenty-one years of age are unemancipated and 
that those above that age are emancipated, tuitil 
the contrary appears.^^ 

Payment of taxes. The burden of proving that 
the taxes were paid so as to confer a settlement is 
on the party alleging that a settlement was there¬ 
by gained.^® However, in accordance with gen¬ 
eral rules discussed in Payment § 101, a presump¬ 
tion of payment arises after the lapse of twenty 
years,although such presumption may be re¬ 
butted by showing inability to pay during that pe- 

riod^o 

Furnishing supplies. Where the question of set¬ 


tlement arises between two municipalities, the bur¬ 
den of proving that a settlement was defeated by 
furnishing pauper supplies is on the one claiming 
to have furnished such supplies.**^ The presump¬ 
tion is that the supplies were furnished in good 
faith,42 and the burden of proof is on the mu¬ 
nicipality alleging fraud and collusion. 

Presumption as to residence. Where a residence 
is once shown, it will be presumed to have been con¬ 
tinuous until the contrary is proved.'^^ 

§ 43. Admissibility 

a. In general 

b. Documentary evidence 

c. With respect to change of settlement 

a. In General 

Any competent evidence tending to prove or disprove 
facts relevant to the settlement of a pauper is admissible. 

Any competent evidence is admissible which tends 
to prove or disprove residence or other facts nec¬ 
essary to establish settlement.^S With respect to 
the residence of single persons without a perma¬ 
nent home or abiding place, but who go out to 
work or reside from time to time with their rela¬ 
tives or friends, the ascertainment of the place 
in which they store or keep their effects and to 
which they return when out of employment or when 
not visiting is very material.*^® Evidence of the 
habitation of a mahs wife and family is evidence 


Widow's settlement 

Settlement of woman after hus¬ 
band’s death in place where he was 
last settled is presumed to continue 
until lawfully changed; and a mar¬ 
ried woman is deemed, during cov¬ 
erture and after husband's death, to 
be settled in place where he was last 
settled.—Poor Directors of Gibson 
District v. Poor Directors of Ben¬ 
ton Poor District, supra. 

33. Vt.—^Burke v. Westmore, 55 Vt. 
213. 

48 C.J. p 490 note 26. 

ILadk of presumption 

When a man leaves a town and 
has no habitation there, there is no 
presumption that he intends a tem¬ 
porary absence and has a continu¬ 
ing purpose to retain the town as 
his home, nor is there any presump¬ 
tion that he has no such intention.— 
Inhabitants of Town of Mexico v. In¬ 
habitants of Moose Biver Plantation, 
26 A.2d 657, 139 Me. 8—48 C.J. p 
490 note 26 [a]. 

S4i Mass.—^Inhabitants of Town of 
Plymouth v. Inhabitants of Town 
of Kingston, 193 K.B. 676* 289 
Mass. 67. 


Intent 

In action by town for support fur¬ 
nished indigent person against town 
of his settlement of origin, defend¬ 
ant town had burden of establishing 
that failure of such person for five 
consecutive years to reside therein 
was without any intention of re¬ 
turning thereto and with intention 
of living elsewhere for indefinite 
period.—Inhabitants of Town of Ply¬ 
mouth V. Inhabitants of Town of 
Kingston, supra. 

35. Conn.—Windham v. Lebanon, 51 
Conn. 319. 

Me.—Hallowell v. Augusta, 52 Me. 
216, 

33. Conn.—^Union v. Plainfield, 39 
Conn. 563. 

Settlement by birth see supra §§ 
23, 24. 

37. K.H.—^Fitzwilliam v. Troy, 6 N, 
H. 166, 

48 C.J. p 490 note 29. 

38. Mass.—^Dana v. Petersham, 107 
Mass. 598. 

48 C.J. p 490 note 31. 
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39. N.H .—Dalton v. Bethlehem, 20 
ISr.H. 505. 

48 C.J. p 490 note 33. 

40. N.H.—^Pittsfield v. Barnstead, 40 
N.H. 477. 

41. Me.—Belmont v. Morrill, 73 Me. 
231—Corinna v. Hartland, 70 Me. 
355. 

42. Me.—^New Portland v. Kingfield, 
55 Me. 172. 

43. Me.— New Portland v. Kingfield, 
supra. 

44. Me.—Greenfield v. Camden, 74 
Me. 56. 

Mass.—Whately v. Hatfield, 82 N.B. 
48, 196 Mass. 393, 13 Ann.Cas. 690. 

45. Mass.—^Abington v. Duxbury, 
105 Mass. 287. 

48 C.J. p 490 note 43. 

Bvideuce held admissible 
Vt.—Town of Marshfield v. Town 
of Cabot, 180 A. 897, 107 Vt. 409. 
48 C.J. p 490 note 43 [c]. 

43- Vt.—^Berlin v. Worcester, 50 Vt. 
23. 

48 C.J. p 491 note 45. 
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of the residence of the husband,and the testi¬ 
mony of old inhabitants of a municipality that they 
had never known the pauper has been held to be 
admissible to show that he did not have a settle¬ 
ment there but evidence of the general reputa¬ 
tion or as to the reputed place of residence of a 
person has been held to be inadmissible.'^^ Defend¬ 
ant municipality is not confined, like plaintiff, to 
a single proposition it need not prove that the 
pauper had a settlement in any particular mu¬ 
nicipality it may set up and support by testi¬ 
mony a number of propositions to establish alterna¬ 
tively a settlement in any of several municipali¬ 
ties, or in any of several modes of acquisition.^^ 
It is permissible to prove by witnesses under what 
agreements of hire or employment, or terms as 
to time or as to board, a pauper entered the munici¬ 
pality, where the question is as to the nature of 
his residence there, and whether or not tempo- 
rary,53 provided the evidence so offered is not 

hearsay. 5 4 

Voting. The fact that the pauper has voted in a 
certain municipality is to be considered in deter¬ 
mining whether he had his residence there.^S 

Furnishing support The act of a municipality 
or poor district in supporting a pauper or paying 
bills incurred by other municipalities for his sup¬ 
port has been held admissible as tending to show 
that the pauperis settlement was in the former mu- 
nicipality,56 although there is also authority to the 
contrary.57 Evidence that plaintiff municipality 
paid for medical service to the pauper’s child dur¬ 


ing the time he lived there has been held admissi¬ 
ble in an action against the municipality of the pau¬ 
per’s statutory residence even though neither the 
pauper nor any member of his family applied for 

assistance. 5 s 

b. Documentary Evidence 

Recitals in deeds, wills, and other instruments have 
been held competent evidence on the issue of place of 
settlement. 

In order to prove the fact of settlement, or of 
residence and its continuity as a basis of deter¬ 
mining settlement, recitals in deeds,wills,®® or 
other instruments in writing®^ are competent evi¬ 
dence. Municipal or parish books and records,®2 
such as books, lists, and records showing the as¬ 
sessment and pa 3 mient of taxes,®® if such lists, etc., 
are valid,®4 usually are admissible. 

On the other hand, it has been held that the as¬ 
sessors’ records, showing the nonassessment of the 
person whose settlement is in question,®® or show¬ 
ing that he was assessed, without showing pay¬ 
ment of the tax assessed,®® or showing that he was 
assessed for, and paid, a poll tax,®'^ are not admissi¬ 
ble. 

Voting lists, unaccompanied by proof that a per¬ 
son whose name appears on the list actually voted, 
have been held inadmissible;®® but a list on which 
the name of the voter is checked, indicating prima 
facie that he had voted, is admissible.®® On the 
other hand, it has been held that the -register of 
votes in a municipality, showing that a person voted 


47. Me.—Topsham v. Lewiston, 7 4 
Me. 236, 43 Am.R. 584. 

48 C.J. p 491 note 46. 

48. N.Y.—Thomas v. Ross, 8 Wend. 
672. 

49. Minn.—Albion v. Maple Lake. 74 
]Sr.W. 282. 71 Minn. 503. 

50. Mass.—^Abingrton v. Luxbury, 
105 Mass. 287. 

51. Mass.—^Abingrton v. Duxbury, 
supra. 

52. Mass.—Abington v, Luxbury, 
supra. 

53. Me.—^Ripley v. Hebron, 60 Me. 
379. 

54. Me.—Ripley v. Hebron, supra. 

55. Conn.—^Newtown v. Southbury, 
123 A. 278, 100 Conn. 251. 

48 C.J. p 491 note 55. 

5S. Me.—Weld v. Farmington, 68 
Me. 301. 

48 C.J. p 491 note 56. 

57. Mass.—^New Bedford v. Taun¬ 
ton, 9 Allen 207. 

48 C.J. p 491 note 57. 


58. Vt.—Town of Marshfield v. 
Town of Cabot, 180 A. 897, 107 
Vt. 409. 

Application by town officer 

In action against town of pau¬ 
per’s statutory residence for burial 
of his wife, evidence that during 
first three years in which pauper 
lived in plaintiff town doctor was 
paid by plaintiff for services to pau¬ 
per's daughter was admissible as 
bearing on pauper’s statutory resi¬ 
dence where overseer of poor au¬ 
thorized services, although doctor’s 
services were not authorized by pau¬ 
per, since overseer had mandatory 
and includible duty to act when he 
received information, however con¬ 
veyed, that relief was required.— 
Town of Marshfield v. Town of Ca¬ 
bot, supra. 

59. Mass.—Ward v. Oxford, 8 Pick. 
476. 

48 C.J. p 492 note 70. 

60. Mass .—Ward v. Oxford, supra— 
Bridgewater v. West Bridgewater, 
7 Pick. 191. 


61. Mass.—Shutesbury v. Hadley, 
133 Mass. 242. 

48 C.J. p 492 note 72. 

62. Me.—Weld v, Farmington, 68 
Me. 301. 

48 C.J. p 492 note 73. 

63. N.H.—^Pittsfield v. Barnstead, 40 
N.H. 477. 

48 C.J. p 492 note 74. 

64. Conn.—^Middletown v. Berlin, 18 
Conn. 189. 

48 C.J. p 492 note 75. 

65. Me.—^Rumford v. Upton, 95 A. 
226, 113 Me. 543—^Rockland v. Un¬ 
ion, 60 A. 705, 100 Me. 67. 

68. Me,—^Rumford v, Upton, 95 A. 
226. 113 Me. 543—Rockland v. Un¬ 
ion. 60 A. 705, 100 Me. 67. 

€7. Mass.—City of Cambridge v. 
i Town of West Springfield, 20 N.E. 
2d 432, 303 Mass. 63. 

68. Me.—^Rumford v. Upton, 95 A. 
226, 113 Me. 543. 

69. Me.—Belmont v. Vinalhaven, 20 
A. 89. 82 Me. 524. 
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at an annual election held there, is not proper evi¬ 
dence of his settlement there.'^® 

c. With Eespect to Change of Settlement 

Evidence of the circumstances surrounding a personas 
change of residence, such as declarations accompanying 
his act of removal, ordinarily are competent on the issue 
of his intent to change his place of settlement; but 
declarations unaccompanied by any act have been held 
inadmissible whether such declarations relate to the past 
OP the future. 

The question of a person's intent to change his 
residence is to be determined from the circum¬ 
stances surrounding the person at the time of his 
remoml, such as the character of his dwelling, 
his habits, early associations, disposition, etc.*^^ 
Such person's acts,*^2 declarations accompany¬ 

ing his acts,are admissible in evidence unless 
too remote.'^^ A person may in a proper case tes¬ 
tify as to bis intention in taking up his habita¬ 
tion in a place,5 including his intention as to the 
future.*^® 

On the other hand, declarations not accompany¬ 
ing any act indicative of a design to change declar¬ 


ant's residence have been held incompetent.'^'^ 
Thus his declarations after his return to his for¬ 
mer place of residence are inadmissible to show 
his intention at the time of removal nor is it 
competent to prove the pauper’s declarations of his 
future hopes or expectations, not carried into ex¬ 
ecution.*^® 

§ 44. Weight and Sufficiency 

The weight and sufficiency of the evidence with re¬ 
spect to pauper settlements should be determined in com¬ 
pliance with the general rules controlling such matters 
in civil actions. 

The general rules governing the weight and suf¬ 
ficiency of the evidence in civil actions control dn 
proceedings with respect to the settlement of a 
pauper,so and under various circumstances the evi¬ 
dence has been held sufficient®^ or insufficient®2 
to show 'Settlement in a particular place, or has 
been held sufficient or insufficient to show various 
facts,®® such as acquisition of a new settlement,®^ 
continuance of a wife's maiden settlement in a 
certain place after her marriage,®® emancipation 
of an infant,®® intent of a pauper to return to his 


70. Conn.—^J^'ew-Milford v. Sher¬ 
man, 21 Conn. 101. 

71. Me.—^Deer Isle v. Winterport, 
32 A. 718, 87 Me. 37. 

48 C.J. p 492 note 81. 

72. Me.—^Thomaston v. St. Georg-e, 
17 Me. 117. 

48 C.J. p 492 note 82. 

73. Me.—'Deer Isle v. Winterport. 
32 A. 718, 87 Me. 37. 

48 C.J. p 492 note 83. 

74. Conn.—^Madison v. Guilford, 81 
A. 1046, 85 Conn. 55. 

48 C.J. p 492 note 84. 

75. Me.—Rumford v. Upton, 95 A- 
226, 113 Me. 543, 

48 C.J. p 491 note 48, p 492 note 88. 
70. Conn.—^Madison v. Guilford, 81 
A. 1046, 85 Conn. 55, 

77. Me.—^Inhabitants of Town of 
Gouldsboro v. Inhabitants of Town 
of Sullivan, 170 A 900, 132 Me. 
342, 

48 C.J. p 492 note 85. 

Zlvidence too remote 

Pauper’s mere expression of in¬ 
tent, unconnected with relevant cir¬ 
cumstances. is too remote to be ad¬ 
missible in evidence on question of 
his acquisition of new pauper settle¬ 
ment.—^Inhabitants of Town of 
Gouldsboro v. Inhabitants of Town 
of Sullivan, supra. 

78. Mass.—Salem v. X*ynn, 13 Mete. 
544. 

79. Me.—^Belmont v, Vinalhaven, 20 
A. 89, 82 Me. 524. 

48 C.J. p 492 note 87. 

8a. Me.—Inhabitants of Town of 


I Gouldsboro v. Inhabitants of Town 
of Sullivan, 170 A 900, 133 Me. 
342—Inhabitants of Friendship v. 

I Inhabitants of Bristol, 170 A 496, 

I 132 Me. 285. 

48 C.J. p 493 note 92. 

Pauper’s birth place as prima facie 
the place of his settlement see su¬ 
pra § 23. 

81. Me.—Inhabitants of Moscow v. 

! Inhabitants of Solon, 7 A.2d 729, 

: 136 Me. 220—Inhabitants of Town 

: of Gouldsboro v. Inhabitants of 

I Town of Sullivan, 170 A. 900, 132 

Me. 342. 

Minn.—City of Minneapolis v. Town 
of Orono, 2 N.W.2d 149, 212 Minn. 
7—In re Galow, 297 N.W. 743, 210 
Minn. 267—In re Golden, 234 N.W. 
7, 182 Minn. 221—^Douglas County 
V. Dead Lake Tp., 228 N.W. 929, 
179 Minn. 251—City of Moorhead 
V. Town of Flowing, 239 N.W. 217, 
184 Minn. 509. 

Neb.—Miller v. Banner County, 256 
N.W. 639, 127 Neb. 690. 

N.T.—Town of Addison v. Town of 
Tuscarora, 52 N.E.2d 895, 291 N. 
T. 345. 

48 C.J. p 493 note 92 [b] (1), (2). 

82. Vt.—Town of Georgia v. Town 
of Waterville, 178 A. 893, 107 Vt. 
347, 99 AL.R. 453. 

48 C.J. p 493 note 92 EeJ (1)* (2), 
(4). 

Bover 

Evidence disclosing that person 
had been resident of state for nine 
months when he left for another 
state, that such person was a rover, 
staying wherever he could find work, 
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and that, on his return to state, he 
stayed at township for less than a 
year, when he moved to city, did not 
sustain finding that such person had 
a pauper settlement in township.— 
City of Detroit Lakes v. Village of 
Litchfield, 274 N.W. 236, 200 Minn. 
349. 

83. Minn.—In re Blackwell, 285 N. 
W. 613, 205 Minn. 262. 

Pa.—Overseers of the Poor of Town¬ 
ship of Porter v. Overseers of the 
Poor of Township of Susquehanna, 
182 A 799, 120 Pa.Super. 390. 
Vt.—Town of Marshfield v. Town of 
Cabot, 180 A 897, 107 Vt. 409— 
City of Barre v. Town of Bethel, 
145 A 410, 102 Vt. 22. 

84. Pa.—^Anderson v. Miller, 182 A 
742, 120 Pa.Super. 463. 

Bvideuce held insaffleient 

To show acquisition of new set¬ 
tlement.—Overseers of Poor of Bea¬ 
ver Tp., Columbia County, v. Over¬ 
seers of Poor of Black Creek Tp., 
Luzerne County, 191 A. 405, 126 Pa. 
Super. 415—^Anderson v. Miller, 182 
A. 742, 120 Pa.Super. 463. 

85. Evidence held sufficient 
Where at time of marriage wife 

had, and husband did not have, poor 
relief settlement and wife’s only ab¬ 
sence from state thereafter was less 
than one year, and husband acquir¬ 
ed no settlement, evidence sustain¬ 
ed finding that wife’s maiden settle¬ 
ment continued.—In re Rutland, 10 
N.W.2d 365, 216 Minn. 361. 

86. Evidence held sufficient 

Conn.—^Town of Milford v. Town of 
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original residence, ^7 or interruption of a claimed 
continuous residence.^S 

The fact of settlement may be proved by circum¬ 
stantial evidence, as well as by direct evidence.^^ 
Proof that a person has resided for the statutory 
period in a municipality is prima facie sufficient 
to establish his settlement therein but if it is 
shown that such person is a married woman, it 
may be necessary to prove further that her hus¬ 
band resided in that municipality, or else that she 
was deserted by him.^i Proof that a person was 
residing in a certain municipality a few months 
before and a few months after its incorporation has 
been held not to be prima facie proof that he was 
residing there on the day of its incorporation.9^ 
Mere residence of a married woman for the pur¬ 
pose of giving the court jurisdiction in divorce 
proceedings brought by her is not sufficient to show 
that she had acquired a settlement in the district 
where the divorce was granted.^3 Evidence of 
the habitation of a man’s wife and family, while 
evidence of the residence of the husband, as dis¬ 
cussed supra § 43 a, is not conclusive.^^ Where the 
settlement of a pauper is derived by descent from 
his father, evidence of his father’^ marriage is es¬ 
sential 5 .but, where the descent is shown, slight 
evidence is sufficient in the first instance to estab- 

a. REMOVAL 

§ 45. Power of Removal Generally 

The power of remova* is statutory and the courts 
liave upheld the validity of statutes providing therefor. 


lish the legitimacy.®® 

The acts and declarations of a pauper in making 
a change of residence are not conclusive on that 
point.®7 Voting®® and taxation, acquiesced in, 
and affirmed by, the payment of the tax,®® are not 
conclusive on the question of settlement. 

Support by municipality. Support of a person 
as a pauper by a municipality is not conclusive on 
the question of settlement,^ although evidence of 
such support is admissible, as d.iscussed supra § 
43 a, is entitled to weight in consideration of the 
issue,^ and may be 'sufficient to afford proof as to 
settlement.® Where a municipality attempts to pre¬ 
vent the legal effect of a residence, by proving that 
the person whose settlement is in question has re¬ 
ceived supplies as a pauper, it has been held that 
it is not enough merely to show that supplies have 
been furnished by the municipal officers,4 but that 
it must also appear that the person supplied, or his 
family, was in need of the relief furnished.^ 

Documentary evidence. Recitals in deeds, wills, 
and other written instrtiments, although admissible 
on the question of a pauper’s settlement as dis¬ 
cussed supra § 43 b, are not conclusive.® A recital 
of residence in a marriage record is not conclusive 
of the fact of residence.^ 

OF PAUPERS 

The power of the courts to entertain proceed¬ 
ings for removal of a pauper to his place of set¬ 
tlement where he becomes, or is likely to become, 


<Srreenwich, 11 A.2d 352, 126 Conn. 
•340. 

iB7. Evidence lield snfSLcient 

Vt.—City of Montpelier v. Town of 
•Calais, 39 A.2d 350, 114 Vt. 5. 

Evidence lield Insufficient 

jMass-—Inhabitants of Town of Ply¬ 
mouth V. Inhabitants of Town of 
Kingston, 193 jN’.B. 576, 289 Mass. 
67. 

:^8. Evidence held sufficient 

jSiIe.—Inhabitants of Town of Mexico 
V. Inhabitants of Moose River 
Plantation, 26 A.2d 657, 139 Me. 8. 

Vt.—Town of Marshfield v. Town of 
Cabot, 180 A. 897, 107 Vt. 409. 

iP9, Me.—Greenfield v. Camden, 74 
Me. 56. 

48 C.J. p 493 note 93. 

^0. Iowa.—Scott County v. Polk 
County, 14 N.W. 206, 16 N.W. 726, 
61 Iowa 616. 

file.—^Belmont v. Morrill, 73 Me, 231. 

^1. Iowa.—Scott County v. Polk 
County, 14 N.W. 206, 16 N.W. 726, 
61 Iowa 616. 

48 C.J. p 493 note 95. 


92. Me.—lEQrkland v. Bradford, 30 1 
Me. 452. 

93. Pa.—^Poor Directors of Gibson 
District v. Poor Directors of Ben¬ 
ton Poor District, 85 Pa.Super. 377. 

94. Me.—^Burlington v. Swanville, 
64 Me. 78. 

48 C.J. p 493 note 99. 

95. N.H.—^Dandaff v. Atkinson, 8 
N.H. 532. 

96. N.H.—Landaft v. Atkinson, su¬ 
pra. 

97. Me.—Thomaston v. St. George, 
17 Me. 117. 

48 C.J. p 493 note 3. 

98. Me.—^East Livermore v. Farm¬ 
ington, 74 Me. 154. 

48 C.J. p 493 note 4. 

99 . Me.—^Monroe v. Hampden, 49 A. 
604, 95 Me. 111. 

1 . Vt.—^Barre v. Morristown, 4 Vt. 
674. 

2> N.T.—Town of Addison v. Town 
of Tuscarora, 52 N.B.2d 895, 291 
H.Y. 346. 


Widow’s pension 

The payment by second town of 
widow’-’s pension to widow who had 
had a settlement in first town in 
same county was entitled to weight 
as evidence of admission against in¬ 
terest by second town.-—Town of Ad¬ 
dison V. Town of Tuscarora, supra. 

3. Wis.—Milwaukee County v. Vil¬ 
lage of Stratford, 15 N.W.2d 812, 
245 Wis. 505. 

4. Me.—^Veazie v. Chester, 53 Me. 
29. 

5- Me.—^Veazie v. Chester, supra, 

6. Mass.—Ward v. Oxford, 8 Pick. 
476. 

Recitals held immaterial 

Mere recitals in deed as to gran¬ 
tee’s residence and inability to sell 
land without consent of named town 
were immaterial where grantee had 
lived in another town five years 
without receiving supplies as pauper. 
—Inhabitants of Friendship v. In¬ 
habitants of Bristol, 170 A. 496, ^32 
Me, 285. 

7- Me.—^Rockport v. Rockland, ^ A. 
1077, 109 Me. 512. 
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a public dbarge in another place is derived from 
statutes,® and the validity of such statutes, which 
are mandatory in their requirements,® has been 
upheld.^® This power of removal, being a power 
given by statute, cannot be exercised in any cases 
except those especially authorized,and, in de¬ 
termining the intent of the legislature, the general 
rule that statutes are to be construed as a whole 
applies to statutes relating to the removal of pau- 
pers.i2 The fact that the municipality to which 
the removal of the pauper is sought has provided 
a place for his support and requested his return 
will not bar a proceeding by the municipality in 
which he resides to compel his removal.^® Some 
statutes have been construed as applicable only 
to removal to places within the state and not to 
authorize removal of a pauper to a place outside 
the stdXeM Where, however, paupers are removed 
from the county of their residence and taken to 
another state under court order, the duty of sup¬ 
port resting on such county continues until the pau¬ 
pers are both removed to, and accepted by, the 
other state,l5 and if the other state refuses to ac¬ 
cept the paupers and sends them back, and they are 
taken to a different county, they may be removed 
therefrom to the county of their original resi¬ 
dence.^® 

§ 46. Persons Removable 

a. In general 

b. Persons chargeable or likely to be¬ 

come chargeable 

c. Family relationship 

a. In General 

Only such persons as fall within the contemplation of 
the statute are subject to removal. 


The question of who are removable under the 
pauper acts is a matter of statutory regulation,, 
and as every person should be permitted to take up 
his abode where this inclination directs, only those 
persons who fall within the provisions of the stat¬ 
ute are subject to removal, 

Insanity of a pauper does not prevent his removal 
to the place of his settlement.^® 

Transient or casual paupers. In some jurisdic¬ 
tions an order for removal of a pauper can be 
made only when the pauper has come to reside in 
the municipality procuring such order, and cannot 
be made in the case of a transient or casual pau- 
per.i® 

Persons wrongfully brought into place. Under 
some statutes it has been held that, where a poor 
person who has no settlement in the state and no 
relation chargeable with his support is brought 
from the place where he has resided or been sup¬ 
ported into a place where he does not belong, he 
may be removed to the place from whioh he was 
brought.^® 

b. Persons Chargeable or Likely to Become 
Chargeable 

(1) In general 

(2) Freeholders 

(1) In General 

Ordinarily one must be chargeable as a pauper, op 
likely to become chargeable, before he may be removed to* 
his place of original settlement. 

One must be in fact a pauper or poor person in 
order to be removable as 'such.^i Where removal 
is sought under those provisions of the statutes per- 


8 . Minn.—^Robinette v. Price, 8 N.W. 
2<i 800, 214 Minn. 521. 

Pa-—Central Poor Dist. v. Shamo- 
kin. Poor Dist., Quar.Sess., 38 Luz. 
Lieg.Reg, 45. 

9. Minn.—Robinette v. Price, 8 N. 
W.2d 800. 214 Minn. 521. 

10. Minn.—Lovell v. Seeback, 48 N. 
W. 23, 45 Minn. 465. 11 L.R.A. 667. 

Zllegal confinement 

The section of poor relief act, au¬ 
thorizing justice of peace, on county 
commissioner's complaint, to issue 
warrant for removal of poor person 
without legal settlement in county to 
place'Where he belongs, is not in¬ 
valid as providing for removal of 
poor persons to county of their set¬ 
tlement against their will, thereby 
confining them to such county in 
violation of federal and state consti¬ 
tutions, but, when read in setting of 
act as whole, permits migration and 


; requires consent of pauper to con¬ 
finement to county of settlement.— 
Custer County v. Reichelt, 293 N.W. 
862, 67 S.D. 471. 

11. Vt,—^Londonderry v. Acton, 3 
Vt. 122. 

48 O.J. P 493 note 16, 

12 . Me.—Cornish v. Parsonsfield, 22 
Me. 433. 

S.D.—Custer County v. Reichelt, 293 
N.W. 862, 67 S.D. 471. 

13. Me.—Guilford v. Abbott, 17 Me. 
335. 

14. N.D.—-Hilborn v. Briggs, 226 N. 
W. 737, 58 N.D. 612. 

15. N.D.—^Adams County v. Bur¬ 
leigh County, 291 N.W. 281, 69 N. 
D. 780. 

16- N.D.—Adams County v. Bur¬ 
leigh County, supra. 

17- Pa.—^Edenburg Poor Dist. v. 
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•Strattanville Poor Dist., 5 Pa. 
Super. 516, aflirmed 41 A. 589, 188 
Pa. 373. 

18. Vt.—^Randolph v. Braintree, 10* 
Vt. 436—^Londonderry v. Windham, 
2 Vt 149. 

19. Vt.—Bristol V. Rutland. 10 Vt. 
574. 

48 C.J. p 495 note 52. 

20 . Pa.—Nicholson Tp. Poor Dist. 
V. Nicholson Borough Poor Dist., 
33 Pa.Super. 358. 

48 C.J. p 495 note 50. 

21 . Minn.—Lucht v. Bell, 8 N.W. 2d 
26, 214 Minn. 318. 

Reason fox rule 

Because removal of a person from 
one place to another within the state 
against his will otherwise would 
trench on his constitutional rights, 
the power to remove a person to his; 
settlement depends on establishment 
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mitting removal of persons who have become 
chargeable as paupers to the place of their settle¬ 
ment, it 'is necessary that they should be actually 
chargeable before their removal is authorized.^^ 
The fact that a municipality actually furnishes re¬ 
lief to a person has been held insufficient to 'prove 
that he is chargeable as a pauper; there must be 
a legal obligation to furnish relief.In some ju¬ 
risdictions a previous order for relief has been 
held essential to an order of removal based on the 
ground that a person has become chargeable^^ ex¬ 
cept in cases of emergency a,nd the order for 
relief is conclusive evidence of the fact that the 
person had become chargeable^s unless such or¬ 
der was taken out, not at the instance of the pau¬ 
per, or in his behalf, but merely for the purpose 
of laying the foundation for obtaining a removal 
order ibut it is not necessary that the order for 
relief should have been applied for by the pauper 
himsel'f, if it was applied for by some one in his be- 

half.28 

Persons likely to he come chargeable. Where re¬ 
moval is sought under those provisions of the stat¬ 
utes permitting removal of persons who are likely 
to become chargeable, they may be removed when 
'they fall into such category ,2 9 and when removal 
is sought on this ground no previous order for 

relief is necessary.^o While the phrase ‘likely to 

become chargeable” is not restricted to persons 
who have actually become public charges,the 


§ 46 

mere possibility that a person will become chargea¬ 
ble as a pauper is not sufficient to authorize his 
removal; there must be a prospect or strong prob- 
ability.S2 A person may not be considered as like¬ 
ly to become chargeable while he has the means 
of supporting himself,23 or while persons liable 
for his 'Support possess such means and this, 
it has been held, although relief has actually been 
furnished to him.^® The likelihood that the 'pau¬ 
per will become chargeable must be from one of 
the causes specified in the statute,^® and must de¬ 
pend on his condition at the time wdien the pro¬ 
ceedings for removal are taken.37 Where a family 
has once been a charge on a district and is likely 
again to become one, the fact that mothers’ as¬ 
sistance fund payments to the mother have been 
resumed at the time of proceedings for removal 
has been held not to preclude the removal of such 

family.38 

(2) Freeholders 

Ordinarily a freeholder is not subject to removal as a 
pauper or poor person. 

The statutes providing generally for the re¬ 
moval of persons chargeable, or likely to become 
chargeable, do not authorize the removal of a 
person from his freehold estate, although the free¬ 
holder has not gained a settlement in the munici¬ 
pality or poor district in which his freehold is sit¬ 
uated,^ ^ whether the freehold be a legal or equita- 


±hat the person removed is a poor 
person.—^Lucht v. Bell, supra. 
Sufficiency of resources 

A family of eight persons, who had 
a home on a small farm under lease 
on which they could raise a part of 
their living and a cash income in 
-excess of one hundred twenty dol¬ 
lars monthly with a reasonable pros¬ 
pect of increase within a month or 
'SO to a minimum of one hundred 
seventy dollars monthly, were not 
chargeable or removable as poor per¬ 
sons, notwithstanding from time to 
time after they had been moved to 
the state they had received poor re¬ 
lief.—^Liucht V. Bell, supra. 

; 22. Pa.—^Milton Overseers v. Wil¬ 
liamsport Overseers, 9 Pa. 46. 
'Vt.—Berlin v. Morristown, 20 Vt. 
574. 

48 C.J. p 494 note 24. 

23. Vt.—^Hardwick v. Pawlet, 36 Vt. 
320—Ludlow V. Weathersfield, 18 
Vt. 39. 

48 C.J. p 494 note 25. 

:24. Pa.—^Elk Tp. V. Jordan Tp., 10 
Pa.Co. 245. 

: 25. Pa.—^Elk Tp. v. Jordan Tp., su¬ 
pra. 


26. Pa.—Cumberland Tp. v. Jeffer- , 

son Tp., 25 Pa. 463. I 

27. Pa.—^Edenburg Poor Dist. v. 
Strattanville Poor Dist., 5 Pa. 
Super. 516, affirmed 41 A. 589, 188 
Pa. 373—Walker Tp. v. Porter Tp., 

7 Pa.Dist. 601. 

28. Pa.—^Beaver Tp. v. Centre Tp., 
41 Pa.Co. 375. 

29. Me.—Guilford v. Abbott, 17 Me. 
335. 

48 C.J. p 494 note 32. 

30. Pa.—^Eastside Borough v. Deni¬ 
son Tp,, 42 Pa.Super. 523. 

31. Me.—Cornish v. Parsonsfield, 22 
Me. 433. 

32. Vt.—^Londonderry v. Acton, 3 
Vt. 122. 

48 C.J, P 495 note 35. 

33. Minn.—^Lucht v. Bell, 8 N.W.2d 
26, 214 Minn. 318. 

48 C.J. P 495 note 36, 

34. Vt.—Chelsea v. Brookfield, 27 
Vt. 587. 

48 C.J. p 495 note 36. 

35. Vt,—Ludlow V. Weathersfield, 18 
Vt. 39. 

36. Mass.—^Walpole v. West Cam¬ 
bridge, 8 Mass. 276. 
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37. vt.— ^Plymouth v. Reading, 50 
Vt. 709. 

48 C.J. p 495 note 39. 

Present condition as controlling 
An alleged poor person must be 
such when proceedings are had to 
determine his settlement and remov¬ 
ability, and fact that such person 
received poor relief at some prior 
time or may at some future time be¬ 
come chargeable as a poor person 
does not make him removable as 
such.—Lucht V. Bell, 8 N.W.2d 26, 
214 Minn. 318, 

“Irremovability” is determined by 
present ownership of a freehold or 
present self-supporting status, re¬ 
gardless of its longevity.—Thiede v. 
Town of Scandia Valley, 14 N.W.2d 
400, 217 Minn. 218. 

38. Pa.—In re Barnes, 180 A. 718, 
119 Pa.Super. 533. 

39. Minn.—Corpus Juris cited In 
Thiede v. Town of Scandia^ VaHey, 
14 N.W.2d 400, 406, 217 Minn. 218 
—Corpus Juris cited in Robinette 
V. Price, 8 N.W.2d 800, 804, 214 
Minn. 521. 

48 C.J. p 495 note 41. 

Change of status 

‘^Paupers, unlike leopards, can 
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ble freehold.'*® A tenant in dower has been held 
irremovable,^^ even though the dower has not been 
assigTied.'*^ The status of irremovability does not 
attach because of the ownership of other than a 
freehold estate.^s it has also been held that a luna¬ 
tic needing support may be removed to his place 
of settlement, although he has a reversionary es¬ 
tate in fee in the municipality where he resides.^'* 

c. Family Relationship 

(1) Husband and wife 

(2) Parent and child 

(1) Husband and Wife 

As a genera! rule paupers cannot be removed where 
such removal would result in the separation of husband 
and wife. 

On the ground of public policy, and as a prin¬ 
ciple of the common law, recognized by statutory 
provisions in some jurisdictions, it has been held 
that paupers cannot be removed where such re¬ 
moval would result in the separation of husband 
and wife.'*5 It follows that, where a family be¬ 
comes a public charge or is likely to become so, -and 
the husband is unsettled, the wife cannot be sep¬ 
arated from him and removed to the place of her 
maiden settlement.'*® Likewise, the wife cannot 
be removed to the settlement of the husband with¬ 
out the removal of the husband alsQ.^*^ Similarly, 
the husband cannot be removed alone to his place 
of 'Settlement and separated from his wife.'*® 
Where the wife has a status of irremovability, as 
by her ownership of a freehold, such status attaches 
to the husband and he cannot be removed and sep¬ 
arated from her.^® 


On the other hand, some courts have refused to 
recognize any doctrine of public policy which for¬ 
bids the removal of a wife to the place of her maid¬ 
en settlement where the husband who is unsettled 
is unable to ‘support her.®® 

Desertion by husband. Where the husband, if 
unsettled, has deserted his wife, she, together with 
her children, may be removed to the place of her 
maiden settlement,or if the husband is settled, 
she may be removed to his place of settlement.®^ 
There is, however, no desertion within the above 
rules, where husband and wife live apart by mu¬ 
tual agreement®® or where the husband is con¬ 
fined in jail by legal process, the wife and family 
continuing their residence.®^ 

Void marriage. Where the marriage is void, 
this principle of irremovability does not apply.®® 

(2) Parent and Child 

A child of full age is removable to his place of settle¬ 
ment although residing with his parents, but children of 
tender age should be removed only with their parents. 

A person of full age, although residing with his 
or her parents, may he removed to his or her place 
of settlement;®® and this is true, it has been held, 
even though such person is non compos mentis.®*^ 
A minor child having a separate settlement from 
his parents, if he is not of such tender years or 
physical or mental condition as to require a par¬ 
ent's care, may be removed,®® especially where he 
has been emancipated.®® Where minor children re¬ 
side with their parents and have their settlement 
in the same place, and the parents become charge- 


change their spots,” and a poor per¬ 
son, who acquires a freehold, or 
through employment, gift, inher¬ 
itance, or otherwise, becomes self- 
supporting between time his legal 
settlement has been determined and 
time when it is sought to remove 
him to place of legal settlement, can¬ 
not be removed, although his legal 
settlement has not changed.—Thiede 
V. Town of Scandia Valley, 14 JST.W. 
2d 400, 407, 217 Minn. 218. 

40. Vt.—^Walden v. Cabot, 25 Vt. 
522. 

48 C.J. p 495 note 42. 

41. Vt.—^Brookfield Overseers of 
Poor V. Hartland Overseers of 
Poor. 6 Vt. 401. 

42. Vt.-—^Dummerston v. Kewfane, 
87 Vt. 9. 

43. Vt.—■Winhall v. Landgrove, 45 
Vt. 376—Middletown v. Pawlet, 4 
Vt. 202. 

-44. 'Conn.—Johnson v. Huntington, 
1 Day 212. 


45. Minn.—Corpus Juris cited in, In 
re Rutland, 10 N.W.2d 365, 368, 
215 Minn. 361. 

48 C.J. p 495 note 53. 

46. Vt.—dN’orthfield v, Roxbury, 15 
Vt. 622. 

48 C.J. p 496 note 55. 

47. Pa.—Cascade Overseers v. Lew¬ 
is Overseers, 23 A. 1003, 148 Pa. 
333. 

48 C.J. p 496 note 56. 

48. Vt.—^Danville v. Wheelock, 47 
Vt. 57. 

49. Vt.—^Dummerston v. Hewfane, 
37 Vt. 9. 

50. N.T.—Otsego Overseers of Poor 
V. Smithfleld Overseers of Poor, 6 
Cow. 760- 

48 C.J- p 496 note 61. 

51. Minn.—Corpus Juris cited in 
In re Rutland, 10 N."W‘.2d 365, 368, 
215 Minn. 361. 

48 C.J. p 496 note 62. 

Sanctity of home unimpaired 
Where husband who had no poor 
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relief settlement in state deserted 
wife, removal of wife and children 
to place of wife’s maiden settlement 
was not contrary to public policy as 
a violation of sanctity of their home. 
—In re Rutland, 10 N.W.2d 365, 215 
Minn. 361. 

52. Vt.—^Peacham v. Waterford, 46 
Vt. 154—Wilmington v. Jamaica, 
42 Vt. 694. 

53. Vt.—Danville v. Wheelock, 47 
Vt. 57. 

54- Vt.—^Peacham v. Waterford, 46 
Vt. 154. 

55- Pa.—^Elk Tp. v. Jordan Tp., 10 
Pa,Co. 245. 

56 . Vt.—Rupert v. Winhall, 29 Vt. 
245. 

57. Vt.—^Randolph v. Braintree, 10 
Vt. 436. 

58. Vt.—^Morristown v. Fairfield, 46 
Vt. 33. 

59. Vt.—^Berlin v. Morristown, 20 
Vt. 574. 

48 C.J. p 496 note 70. 
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able, the children may be removed with the par¬ 
ents.^® 

Minors of tender age or incapacitated. Minor 
children whose tender ag^e or physical or mental 
weakness makes it necessary that they should have 
the care and control of their parents, making it 
improper that they should be separated, have been 
held irremovable from their parents. 61 Where the 
removal of the mother is ordered, children of ten¬ 
der years should be removed with her.62 If the 
child and parent are separated, as by the desertion 
or abandonment of the mother, the child, although 
within the age of nurture, is removable.63 

§ 47. Place to Which Removable 

Ordinarily the place to which a pauper should be 
removed is that of his last legal settlement within the 
state. 

The removal of a person who becomes or is likely 
to become chargeable as a pauper from a town or 
county not liable for his support must be to the 
place of his last legal settlement if he has one 
within the state.®^ If he has no legal settlement 
dn the state, under some statutes he should be re¬ 
moved to that town within the state in which he 
last resided continuously for a specified period of 
time, but under such a statute it is not intended 
that the ip;lace to which removal is made should 
for all purposes be considered the place of legal 
settlement66 The authorities in the several ju¬ 
risdictions dififer on the question whether a pau¬ 
per may be removed to his place of settlement in 
another state, some holding that he may, 6 6 others 
holding that such a provision is nugatory for want 
of power by which the order can be enforced in 


the other state.®"^ 

Slaves, During the time of slavery it was held 
that a manumitted slave who had not acquired a 
settlement elsewhere might be removed to the place 
where his former master resided.68 

§ 48. Proceedings for Removal 

Proceedings for the removal of paupers are statutory. 

Proceedings relative to the removal of paupers 
are purely statutory in character.^^ 

§ 49. - Jurisdiction and Authority of 

Courts and Officers 

The jurisdiction and authority of courts and officers 
relative to removal of paupers is statutory in character. 

The jurisdiction and authority to remove pau¬ 
pers to the place of their legal settlement is con¬ 
ferred entirely by statute,*^0 and is confined to 
the court, board, or tribunal to which the jurisdic¬ 
tion is given and such statutes must be strictly 
fallowed.’^2 Jurisdiction of such proceedings is 
conferred generally on justices of the peace, ^3 and 
it has been held that a probate court lacks juris¬ 
diction to try an action to determine the legal set¬ 
tlement of persons requiring relief. 

Bisqwlification to act. In some jurisdictions it 
has been held that a justice of the peace is dis¬ 
qualified by reason of interest to act in proceedings 
for the removal of a pauper from the municipal¬ 
ity or parish in which the justice resides and is 
taxable for pauper support"^® unless power to act 
is expressly conferred by statute.'^® In other ju¬ 
risdictions it has been held that there is no such 


60. Vt.—^Bethel v. Tunbridge, 13 
Yt 445. 

48 C.J. p 496 note 71. 

61. Vt.—^Morristown v. Fairfield, 46 
■Vt. 33* 

62. N.X—^Paterson Tp. Overseers v. 
By ram Tp. Overseers, 23 N.J.Law 
394. 

48 C.J. p 497 note 74. 

63- Vt.—Tunbridge v. Eden, 39 Vt. 
17. 

64. N.J.—^Upper Alloways Creek v. 

Elsingborough, 1 N.J.Baw 389. 

48 C.J. p 498 note 86. 

65- N.J.—McCoy V. Newton Tp. 
Overseers of Poor, 37 N.J.Law 133* 

48 C.J* p 498 note 87. 

66 - N.Y.—^Niskayuna Overseers of 
Poor V. Guilderland Overseers of 
Poor, 8 Johns. 412—^Thompson’s 
Case, 4 City Hall Rec. 43. 

Statute held impliedly repealed 
Proceedings to remove a family to 
another state on ground that they 


were likely to become a public 
charge, brought under statute au¬ 
thorizing removal of such persons to 
place where they belonged, were 
properly dismissed, where such stat¬ 
ute had been impliedly repealed by 
passage of social welfare act, which 
covered that matter.—State v. Lange, 
83 P.2d 653, 148 Kan. 614. 

67. Vt.—Georgia v. Grand Isle, 1 Vt. 
464. 

48 C.J. P 498 note 90. 

68 . Pa.—^Forks Tp. v. Catawessa 
Tp., 3 Binn. 22. 

48 C.J. p 498 note 91. 

69. Wis.—In re Jeness, 261 N.W. 
415, 218 Wis. 447. 

Power to remove as conferred by 
statute see infra § 48. 
Construction of statutes relating to 
insane paupers 

N.Y.—People v. Queens County, 20 
N.Y.S. 10. 

Pa.—^Donegal Tp. v. Sugar Creek Tp., 
11 A. 213, 8 Pa.Cas. 9. . . ' 

ji 
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70- Conn.—^Harrison v, Gilbert, 43 
A. 190, 71 Conn. 724. 

48 C.J. p 498 note 92. 

71- Iowa.—^Lucas County v. Ring- 
gold County, 21 Iowa 83. 

48 C.J. p 498 note 93. 

72. N.J*—^Bridgewater Tp. v. Beth¬ 
lehem Tp., 14 A. 765, 50 N.J.Law 
578. 

48 C.J. p 498 note 94. 

73. N.J.—^Bridgewater Tp. v. Beth¬ 
lehem Tp., supra. 

48 C.J. p 498 note 95. 

74. Ohio.—^Barker v. Wills, 184 N.E. 
42, 44 Ohio App. 72. 

75. Pa.—^Bradford Tp. v. Keating 
Tp., 27 Pa. 275. 

48 C.J. p 498 note 97. 

DisQualification of justice by reason 
of interest generally see Justices 
of the Peace § 44 b. 

76. Pa.—^McKean County v. Rouse, 
7 Pa.Super. 628. 
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di'squa'lificationJ^ Where the statute expressly au¬ 
thorizes justices to act in proceedings for the re¬ 
moval of paupers from municipalities in which they 
are inhabitants, such provision controls the gen¬ 
eral statutory provision prohibiting justices from 
taking cognizance of a cause or doing any judicial 
act in which they are interestedJ^ An order for 
removal is not invalid because one of the justices 
who granted it is also one of the directors of the 
poor asylum to which the order is directed.^® It 
has, however, been held that a justice who is also 
overseer of the poor cannot, in the same case, act 
in the double capacity of complainant and remov¬ 
ing justice.^® 

A freeholder's right of irremovabilityj discussed 
supra § 46 b (2), does not deprive the court of 
jurisdiction to determine his removability.®^ 

§ 50. - Application for Removal and Pro¬ 

ceedings Thereon 

a. In general 

b. Notice 

a. In Creneral 

An application for removal and proceedings thereon 
should comply with statutory requirements. 

Proceedings on application for removal of pau¬ 
pers are regulated entirely by statute, and a strict 
compliance with the requirements of the statute 
is necessary.®® 

In a statutory proceeding to determine the set¬ 
tlement of a pauper, the question whether he may 


be removed from his freehold to the place of his 
settlement may be raised only by the pauper.®® 
Where there is no dispute as to the settlement of 
a pauper and the right to remove him, proceedings, 
for determination of his settlement and removal 
should be dismissed.®^ A proceeding to determine 
the settlement and removability of a pauper in¬ 
volves, on the one hand, issues between political 
subdivisions concerning their respective liabilities 
for his support, which are determined by his place 
of settlement, to which removability of the pauper 
is a mere incident and, on the other hand, such 
a proceeding involves issues as between the pau¬ 
per and the political subdivisions concerning not 
only his status as a pauper, hut also his remova¬ 
bility,®® and the question of removability touches 
the alleged pauper's right freely to select his place 
of residence without interference by others.®’^ 

The absence of a statutory provision in terms 
requiring that the poor person be made a party 
to proceedings for his removal affords no sufficient 
reason for not making him a party,®® and the fact 
that most paupers are incapable of resisting the 
action of poor districts for their removal does not 
militate against the right of a pauper to be heard 
in such proceedings.®® 

Complaint or application. The usual mode of 
proceeding is by complaint or application of the 
overseer of the poor, or the officer exercising his 
functions, to one or more justices of the peace.®® 
The complaint or application should allege all the 
facts that are material to be proved to effect the 
removal,®^ but such complaint may be amended. ®2 


77. Me.—^Knowles* Case, 8 Me. 71. 

48 C.J. p 498 note 99. 

78. Vt.—Morristown v. Fairfield, 46 
Vt. 33—^Bristol v. Braintree, 10 Vt. 
203. 

79. Pa.—Great Bend Tp. Poor Dist. 

V. Auburn, etc.. Poor Asylum, 31 
A. 628, 167 Pa. 254. 

80. Vt.—-Windham v, Wardsboro, 53 
Vt. 675. 

81. Minn.—Robinette v. Price, 8 N. 

W. 2d 800, 214 Minn. 521. 

Personal pxivileg'e 

A freeholder's right of irremov¬ 
ability from his freehold is a per¬ 
sonal right or privilege and does not 
go to the trial court's jurisdiction 
to determine his removability as a 
pauper.—^Robinette v. Price, supra. 

82. K.J.—Simpson v. Maybaum, 33 
A. 814, 58 N.J.Law 323. 

48 C.J. p 499 note 6. 

Vnty of county board 

Under statute charging county 


welfare board with administration of 
public assistance and welfare of 
children and adults, such boards 
have the duties formerly performed 
by county and town ofllcials and, in 
disputes with other political subdi¬ 
visions, must institute statutory pro¬ 
ceedings to settle the dispute and 
to determine the alleged pauper’s 
settlement and provide for his re¬ 
moval thereto in proper cases.—^Rob¬ 
inette V. Price, 8 N.W.2d 800, 214 
Minn. 521. 

XSvidence 

Evidence justified removal of un¬ 
employed woodcutter, who was given 
to intemperance, was not strong 
mentally, earned small wages when 
employed, and who had required at¬ 
tention of public officials, to county 
where he had settlement, on ground 
that he was likely to become public 
charge on county where he was liv¬ 
ing.—Anderson v. Miller, 182 A. 742, 
120 Pa,Super. 463. 

83. Minn.—^In re Cegon, 2 N.W.2d 

433. 212 Minn. 75, 
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Proceedings to determine settlement 
of pauper see supra § 22. 

84. Minn.-—In re Robinette, 300 N. 
W. 798, 211 Minn. 223. 

85. Minn.—^Robinette v. Price, 8 IT. 
W.2d 800, 214 Minn. 521. 

86. Minn.—^Robinette v. Price, su¬ 
pra. 

87. Minn.—^Robinette v. Price, su¬ 
pra. 

88. Minn.—^Robinette v. Price, su¬ 
pra. 

89. Minn.—^Robinette v. Price, su¬ 
pra. 

90. N.J.—Simpson v. Maybaum, 33 
A. 814, 58 N-.J.Law -323. 

48 C.J. P 499 note 7. 

91. - Mass.—-Walpole v. West Cam¬ 
bridge, 8 Mass. 276, 

48 C.J. p 499 note 8. 

92. Me.—Guilford v. Abbott, 17 Me. 
335. 

48 C.J. p 499 note 9. 
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There is no fatal variance between a complaint 
alleg-ing that the pauper “is chargeable,” and a 
finding of the justices that he “is likely to become 

chargeable.”93 

Examination of pauper. When the statute re¬ 
quires the pauper to be examined in proceedings 
for his removal, it has been held not necessary that 
the justices expressly state in their record that they 
examined the pauper.^^ • 

b. Notice 

Notice to the pauper and to the place to which he is 
to be removed may be necessary under statute. 

Where notice to the pauper of the removal pro¬ 
ceedings is required, failure to give such notice in¬ 
validates the proceedings,and is not excused by 
the fact that the pauper applied for relief,^® al¬ 
though advantage cannot be taken of such failure 
by the municipality to which the removal is made.^'^ 
In some jurisdictions it has been held that notice 
is required only wihen the ground of removal is 
that the poor person is likely to become chargeable 
to the municipality from which it is sought to re¬ 
move him.^s 

Notice to place to which pauper is to he removed. 
The requirement under some statutes that no order 
of removal shall be made without notice to the offi¬ 
cers of the district to be affected is mandatory^® 
and jurisdictional.! A removal notice should com¬ 
ply with statutory requirements.^ The purposes 
of a pauper notice are to permit the overseers of 


the town of settlement to take such measures as 
they may deem expedient,^ to lay a foundation for 
future action,4 to give information that the relief 
and expense will fall on the town notified,®* and to 
prevent accumulation of expense and permit re¬ 
moval of the pauper.6 

§ 51. -Judgment or Order and Warrant 

of Removal 

a. In general 

b. Amendment 

c. Conclusiveness 

d. Service and proof thereof 

a. In Greneral 

An order for the removal of a pauper should show on 
its face compliance with all essential prerequisites to its 
issuance. 

An order for the removal of a pauper should 
show on its face that the officers making it acted 
within their authority, and that all the facts nec¬ 
essary to authorize it exist and were duly proved 
before the officers who made it.*^ Ordinarily, the 
order must show that there was a complaint and 
an adjudication that the person removed w'as likely 
to become chargeable.^ It is not necessary that 
an examination should appear on the order.^ The 
order of removal must be certain as to the place 
to which the pauper is to be removed and, where 
the pauper is to be sent out of the state, the or¬ 
der should designate the route by which he is to 
be transported.!! The order should also contain 


93. Vt.—Hardwick v. Pawlet, 36 Vt. 
320. 

94. Vt.—Hartland v. Pomfret, 11 Vt. 
440. 

48 C.J. p 499 notes 17, 18. 

95. Mass.—Shirley v. Lunenburg, 11 
Mass. 379. 

48 C.J. p 499 note 14. 

96. Minn.—^Robinette v. Price, 8 N. 
W.ad 800, 214 Minn. 521. 

Application held not equivalent to 
consent to removal 
Minn.—Robinette v. Price, supra. 

97. Me.—Guilford v. Abbott, 17 Me, 
335. 

Mass.—Shirley v. Lunenburg, 11 
Mass. 379. 

98. Pa.—Gilpin Tp. Overseers v. 
Parks Tp. Overseers, 11 A. 791, 118 
Pa. 84, 88. 

48 C.J. p 499 note 16. 

99. Me.—Inhabitants of Town of 
Turner v. City of Lewiston, 198 
A. 734, 135 Me. 430. 

1. Ohio.—Barker v. Wills, 184 N.E. 
42, 44 Ohio App. 72. 

48 C.J. p 499 note 12. 

2 . Me.—^Inhabitants of Town of 
Sanford v. Inhabitants of Town 


of Hartland. 34 A.2d 15, 140 Me. 

66 . 

Notice held sufficient 

A notice to town overseers of poor 
that named persons, born in such 
town on specified dates, had fallen 
into distress and been furnished re¬ 
lief by another town, which request¬ 
ed their removal or other provision 
for them by town of their birth, was 
sufficient in form, although no charg¬ 
es were listed following statement 
therein that “the sums expended for 
their support up to this date are.“ 
—^Inhabitants of Town of Sanford v. 
Inhabitants of Town of Hartland, 
supra. 

3. Me.—^Inhabitants of Town of 

Turner v. City of Lewiston, 198 A. 
734, 135 Me. 430—Inhabitants of 
Garland v. Inhabitants of Brewer, 
3 Me. 197. 

4. Me.—Inhabitants of Town of 

Turner v. City of Lewiston, 198 A. 
734, 135 Me. 430. 

5. Me.—^Inhabitants of Town of 

Turner v. City of Lewiston, su¬ 
pra. 

6 . Me.—Inhabitants of Town of 

Turner v. City of Lewiston, supra. 
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7. N.J.—Simpson v. Maybaum, 33 A. 
814, 58 N.J.Law 323. 

48 C.J. p 499 note 20. 

8. Vt.—Starksboro v. Huntington, 
50 Vt. 599. 

48 C.J. p 500 note 22. 

In New Jersey 

(1) The text rule has been ap¬ 
proved.—^Princeton Tp. Overseers v. 
South Brunswick Tp. Overseers, 23 
ISr.J.Law 169. 

(2) In an earlier case where an 
objection was interposed that the 
order failed to recite an adjudication 
that the person removed was likely 
to become chargeable to the town 
from which he had been removed, 
the objection was held not of much 
weight.—^Elizabethtown v. 'Spring- 
field Tp., 3 K.J.Law 475. 

9- TJ.S.—^Fallowfield Tp. v. Marlbor¬ 
ough Tp., Pa., 1 Dall. 28, 1 L.Ed. 
23. 

10- N.Y.—^Niskayuna Overseers of 
Poor V. Guilderland Overseers of 
Poor, 8 Johns. 412. 

48 C.J. p 500 note 25. 

11. N.Y.—^Niskayuna Overseers of 
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an adjudication of the place of last leg’al settle- 

ment.i2 

An order of a county judge directing the re¬ 
moval of a pauper to the place of his settlement 
has been held merely a direction permitted by 
statute and to partake of none of the qualities of 
a court judgment. 

Age of pati^per. It is not ordinarily necessary to 
set out the age of the pauper in the order of re- 
moval.^^ Where, however, children are removed 
with their father or mother because of the fa¬ 
ther’s or mother’s settlement, the order should set 
forth the ages of such children, to show that they 
could not themselves have gained any other settle¬ 
ment, unless the order contains an express adjudi¬ 
cation as to the children’s place of settlement.^® 

Warrant of removal. Under some statutes pro¬ 
vision is made for a warrant of removal in addi¬ 
tion to the order of removal.^^ 

Including several persons in order. More than 
one person may be included in an order of re¬ 
moval.^ 7 The order may include the members of 
a family, provided they have the same settlement,^^ 
or even, it has been held, where they have inde¬ 
pendent settlements.^^ The names of the different 
persons constituting the family need not be set 
iorthJ^ 

h. Amendment 

An order of removal is open to amendment as to mat¬ 
ters of form, but not as to matters of substance. 

Defects in form in an order of removal may be 

amended,but not defects in substance,22 A de¬ 
fect apparent on the record and in no way affect¬ 
ing the jurisdiction or the merits of the case is a 


defect in form and not in substance,23 The omis¬ 
sion to state matter necessary to give jurisdiction 
is matter of substance.24 

c. Oonclusiveness 

(1) In general 

(2) Discharged, quashed, or abandoned 

order 

(1) In general 

Where an order for removal of a pauper Is either af¬ 
firmed or not appealed, it becomes conclusive. 

A valid order of removal of a pauper, unappealed 
from, is conclusive evidence of the settlement of 
the pauper,25 and as to all derivative settlements 
under him;25 and an appeal which is ineffectual be¬ 
cause the preliminary steps necessary to perfect it 
have not been taken, as where the appeal is taken 
after the time therefor has elapsed, is equivalent 
to no appeal within the above rule.27 An order 
affirmed on appeal is conclusive.23 An unappealed 
or an affirmed order of removal is conclusive 
against the appealing municipality in favor of all 
other municipalities,22 and no other removal can- 
be made except to a subsequently acquired set- 
tlement^o Furthermore, such order is conclusive 
not only as to the facts directly decided, but also 
as to all facts necessary to uphold the order.^i 

Conclusiveness dependent on actual removal or 
notice. In order to give an order of removal con¬ 
clusiveness, it must be executed, that is, the pau¬ 
per must be actually removed, unless prevented by 
sickness or death;32 or the order must be perfected 
by giving legal notice of it,23 although the order 
has been held conclusive even where no notice is 
served, where, after removal of the pauper, no ap- 


Poor V. Cuilderland Overseers of 

* Poor, supra. 

12. Pa.—Lathrop Poor Dist. v. 
Nicholson Poor Dist., 10 Pa,Dist 
324. 

48 C.J. P 500 note 23. 

13. Wis.—Ashland County v. Bay- 
field County, 16 N.W.2d 809, 246 
Wis. 315. 

14. N.J.—^Franklin Tp. Overseers v. 
Bridgewater Tp. Overseers, 20 N. 

' J.Law 567. 

15- N.X—^Elizabethtown v. Spring- 
field Tp., 3 N.J.X.aw 475. 

13. Vt.—Georgia v. St. Albans, 3 
■Vt. 42., 

48 C.J, p 500 note 34. 

17. B.I.—Glocester v* Smithfield, 2 
R.I, 30. 

18. Vt.—^Derby v. Barre, 38 Vt 276 
—Landgrove v. Pawlet, 20 Vt. 309. 

19. ;Pa«—^Buckst Cpunty Directors of 


Poor V, Philadelphia Guardians of 
Poor, 1 Serg. &II. 387. 

48 C.J. p 600 note 30. 

20- Vt.—^Landgrove v. Plymouth, 52 
Vt. 503. 

48 C.J. p 500 note 31. 

21 . N.X—^Princeton Tp. v. South 
Brunswick Tp., 23 N.XLaw 169. 

Pa.—Cumberland Tp. v. Jefferson 
Tp., 25 Pa. 463. 

22- N.J.—^Princeton Tp. v. South 
Brunswick Tp., 23 N.XLaw 169. 

23- N.J.—^Vernon Tp. v. Wantage 
Tp., 2 N.J.Law 293. 

48 C.J. p 600 note 37. 

24. N.J.—^Princeton Tp. v. South 
Brunswick Tp., 23 N.J.Law 169. 

25. N.Y.—Southfield Overseers of 
Poor V, Bloomingrove Overseers 
of Poor* 2 Johns.. 105. 

48 C.J. p 500 note 39. 
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26. Vt.—^Pittsford v. Chittenden, 3 
A. 323, 58 Vt. 49—Chester v. Whee- 
lock, 28 Vt. 554. 

27. Pa.—Westmoreland County v. 
Conemaugh Tp., 34 Pa. 231. 

28. N.J.—^Little Palls Tp. v. Bern¬ 
ards Tp., 44 N.J.Law 621. 

48 C.J. P 501 note 43. 

29. N.J.—South Brunswick v. Cran- 
bury, 20 A. 1084, 53 N.J.Law 126. 

48 C,J. p 601 note 49. 

30- N.X—South Brunswick v. Cran- 
bury, supra—^Little Palls Tp. v. 
Bernards Tp., 44 N.J.Law 621. 

31. Pa.—Green Tp. v. Highland Tp., 
5 Pa.Super. 199. 

Vt.—^Poultney v. Sandgate, 35 Vt. 
146. 

32. Vt.—^Barre v. Morristown, 4 Vt. 
574, 

33. Vt.—^Barre v- Morristown, su¬ 
pra. 

48 ax p 501 note 45. 
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peal is taken.34 This notice cannot he waived, so 
as to affect the settlement of the pauper, by any 
agreement of the overseers of the town entitled to 
receive it^^ 

(2) Discharged, Quashed, or Abandoned Or¬ 
der 

A discharged order of removal is binding on the par¬ 
ties, but a quashed or abandoned order is not conclusive. 

An order of removal discharged is conclusive 
between the parties litigant only;36 while an order 
quashed is conclusive on neither party.37 Where 
the overseers of the poor of a township in whose 
favor an order of removal has been made expressly 
and voluntarily abandon it, the order cannot after¬ 
ward be enforced.^^ Where a municipality pro¬ 
curing an order of removal takes the pauper back, 
in consequence of which an appeal by the munici¬ 
pality to which removal is ordered is not prosecuted, 
the order is not conclusive that the pauper’s set¬ 
tlement is in the latter municipality.^^ 

d. Service and Proof Thereof 

Servrce of the order or warrant for removal, and the 
return and proof of service, should comply with statu¬ 
tory requirements. 

The service of the order or warrant should.com¬ 
ply with 'Statutory requirements,^^ and certification 
by the removing justice 'has been held essential.'^^ 
Under a statute providing that the order “may” 
be served by a sheriff or constable, it has been held 
that no other person may serve it.'^^ Service by 
leaving a copy at the usual abode of the overseer 
with a person there resident who is of sufficient 
discretion has been held sufficient, even though the 


overseer never received the copy or heard about 
the matter, and service on the overseer’s clerk 
has been held sufficient if the clerk subsequently 
delivers the copy to the overseer.'^^ The copy 
served must correspond with the original order in 
every substantial respect.^5 Where the statute pro¬ 
vides when a copy of the order shall be served on 
the overseer of the town to which the pauper is 
ordered to be removed, there must be a compli¬ 
ance with the statute;^® but, if the pauper is ac¬ 
tually removed, failure to serve a copy of the or¬ 
der does not render the proceedings void, but mej*e- 

ly voidable. 

Return >and proof of service. The return of serv¬ 
ice of an order of removal should state every nec¬ 
essary fact to constitute legal service.48 The re¬ 
turn is prima facie evidence as between the par¬ 
ties las to the manner of service but the mere 
fact that the overseers of the receiving town found 
a copy of the order among the papers of their pre¬ 
decessors is not sufficient proof of service.^® 

Disqualification of constable. It is no objection 
to removal proceedings that the constable who 
served the removal order was also the overseer of 
the poor who made the complaint. 

Administrative measure. Where an order of 
removal is issued by a county or municipal judge 
when acting in a purely administrative capacity, 
no service of notice is required.52 

§ 52. - Execution and Enforcement of 

Order or Warrant of Removal 

The execution and enforcement of removal orders 
should comply with statutory requirements. 


34. Vt.—^Dorset v. Rutland, 16 Vt. 
419. 

35. Vt.—^Barre v. Morristown, 4 Vt. 
574. 

36- Pa.—^Plunkett’s Creek Tp. v. 

Fairfield Tp., 58 Pa. 209. 

48 C.J. p 501 note 53. 

37. Pa.—^Plunkett’s Creek Tp. v. 
Fairfield Tp., supra.—West Buf¬ 
falo V. Walker Tp., 8 Pa. 177. 

38. ]Sr.J.—^Perth Amboy Tp. v. Pis- 
cataway, 19 N.XLiaw 173. 

48 C.X p 501 note 55. 

39. N.T.—People v. Cayug-a County, 
2 Cow. 530—Vernon v. 'Smithville, 
17 Johns. 89, 

40. Vt.—East Haven v. Derby, 38 
Vt. 263. 

48 C.X p 602 note 65. 

41. Vt—Sharon v. Strafford, 37 Vt. 
74. 

48 C.J. p 502 note 66. 

42- Vt—Granville v. Hancock, 55 
Vt 323. 

48 C.X p 601 note 63 [a] <1). 


43. Vt—^Poultney v. Sandgate, 35 
Vt 146. 

44. Pa.—^Houston v. Jay, 9 Pa.Co. 
412. 

45. Vt—^Dorset v. Rutland, 16 Vt. 
419. 

48 C.X p 602 note 65 Ca]. 

4G. Vt—^Dorset v. Rutland, supra. 

48 C.J. p 502 note 68. 

Service by pauper 

In N’ew Tork it was held in an 
early case that an order of removal 
may be served by the pauper himself 
delivering it to the overseers of the 
town to which he is removed.— 
Guilderland Overseers of Poor v. 
Knox Overseers of Poor, 5 Cow., K. 
Y., 363. 

47. Vt—porset v. Rutland, 16 Vt. 
419. 

48. Vt—Whitingham v. Wardsboro, 
47 Vt 496. 

48 C.J. P 502 note 70, 
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49. Vt—Windham v. Chester, 45 Vt 
459. 

50. N*.T.—Guilderland Overseers of 
Poor V. Knox Overseers of Poor, 
5 Cow. 363. 

51. Vt—^Bristol v, Braintree, 10 Vt 
203. 

52. Wis.—^Ashland County v. Bay- 
field County, 16 ]Sr.W.2d 809, 246 
Wis. 315. 

Iiack of court proceeding 

An order issued by a county or 
municipal judge directing pauper to 
return to municipality of his legal 
settlement, and which order judge is 
directed by statute to issue unless, 
in exercise of his discretion, he finds 
it to be against ■ best interests of 
pauper, without any court proceed¬ 
ing, is issued in an administi^tive 
rather than a judicial capacity, aaid 
no service of notice thereof, on ^y- 
one is necessary.—Ashland County 
V, Bayfield County, supra. 
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The execution of the order or warrant of re¬ 
moval is governed entirely 'by statute providing 
therefor, and inasmuch as the proceedings are in 
large degree ex parte there must he strict com¬ 
pliance with the terms of the statute in order to 
bind the municipality to which removal is sought,^^ 
Under statutes providing for execution of the war¬ 
rant or order by the constable or sheriff deliver¬ 
ing the person of the pauper to the overseers of 
the receiving town or county and serving the lat¬ 
ter a copy of such warrant or order certified by 
the removing justice, where physical transfer of 
the person of the pauper is impracticable, it has 
been held that a constructive transfer by delivery 
of the order of removal is sufficients^ The officer 
may execute the warrant in any part of the state 
where he can find the pauper,SS and, where delivery 
to the overseer is impracticable, the officer may 
leave the pauper at the house of a resident of the 
receiving districtUnder a statute providing 
that the justice making the order shall specify 
the time within which the pauper shall remove him¬ 
self to his place of settlement, and that on his 
failure to do so the justice may by warrant di¬ 
rected to a constable cause the pauper to be re¬ 
moved, the fact that the pauper was removed by 
the constable with >his own consent before expira¬ 
tion of the time set for removing himself affords 
no ground for quashing the order of removal.®^ 

Enforcement of order. It has been held that 
the only penalty for disobeying an order of re¬ 
moval is a fine,®^ but that mandamus will lie to 
compel overseers of the poor to receive a pauper 
in compliance with an order of removal.®® 

§ 53. - Review of Order of Removal 

a. In general 

b. Hearing and determination 


a. In G-eneral 

The right to review of an order of removal depends on 
statutory provision therefor/ and there must be a strict 
compliance with statutory requirements in order to ap¬ 
peal from a removal order. 

The statutes of the various jurisdictions de¬ 
termine the right to bring up for review orders of 
removal of paupers, and, where the statute fails 
to provide therefor, no appeal lies from an order 
of removal.®® Where review is permitted, ques¬ 
tions as to the court to which an appeal or writ 
of error may be taken will be determined in ac¬ 
cordance with the pro-visions of the statutes.®^ Un¬ 
der statutes giving the right of appeal to a party 
aggrieved, a municipality receiving a pauper under 
a void order of removal has no right of appeal, 
having acted in its own wrong.®^ Also, a munici¬ 
pality is not entitled to appeal under such a stat¬ 
ute where the pauper dies after the order of re¬ 
moval and no steps are taken to collect from it 
the expenses incurred.®® 

Proceedings for transfer. There must be a com¬ 
pliance with statutory requirements in order to 
appeal from a removal order.®^ Where no special 
mode is provided, in 'Some jurisdictions an appeal 
from an order of removal may be made by notice to 
the municipality or county from which the removal 
is made and petition to the court, without previ¬ 
ous declaration of appeal to the magistrate making 
the order.®® In other jurisdictions all that is nec¬ 
essary is that notice of an intention to appeal be 
given to the justices, or one of them,®® and if, 
after such notice, the justice refuses to certify 
the appeal, mandamus will lie.®’^ 

The time for taking an appeal from an order of 
removal ds prescribed by statute.®® 

Record on appeal. Under 'some statutes only 
the record is sent up on appeal from an order re¬ 
moving a pauper,®^ Where the statutory notice 


53. Vt.—Westminster v. Warren, 55 
Vt. 522. 

54. Pa.—^Donegal Tp. Overseers v. 
Sugar Creek Tp. Overseers, 11 A. 
213. 8 Pa.Cas. 9. 

48 C.J. P 501 note 61 [a]. 

55. Vt.—^Essex v. Milton, 3 Vt. 17. 

56- Pa.—^Houston v. Jay, 9 Pa.Co. 
412. 

48 C.J. p 501 note 62 [a]. 

57- Vt.—Plymouth v. Mendon, 23 
Vt. 451. 

48 C.J. p 501 note 61 [c]. 

58. Pa.—Sugarloaf Tp. Overseers v, 
Schuylkill Directors of Poor, 44 
Pa. 481. 

59. Pa.—^Porter Tp. Overseers v. 
Jersey Shore Overseers, 82 Pa. 
375. 

48 C.J. p 502 note 74. 


60. Wis.—^In re Jeness, 261 N.W. 

415, 218 Wis. 447. 

48 C.J. P 502 note 79. 

61- Pa.—^Bradford Tp. v. Goshen 
Tp., 57 Pa. 495. 

48 C.J. p 502 note 81. 

62. Isr.Y. —^N’iskayuna Overseers of 
Poor V. Guilderland Overseers of 
Poor, 8 Johns. 412. 

63. K.T.—Adams v- Poster, 20 
Johns. 452. 

64. XTotlce of appeal 

There must be a strict compliance 
with statutory provisions with re¬ 
spect to notice of appeal.-—Chester 
V. Londonderry, 51 Vt. 535—St. 
Johnsbury v. Morristown, 51 Vt. 316. 

65- Pa.—Northampton County v. 

Limestone Tp., 68 Pa. 386. 

48 C.J. p 503 note 86. 
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66 . Vt.—Orange V. BUI, 29 Vt. 442. 

67. Vt.—Orange v. Bill, supra. 

68 . N.D.—Stutsman County v. Bow¬ 
man County, 283 N.W.’179, 68 N.D, 
699. 

48 C.J. p 503 note 90, 

Orders entered under statute 

The statute requiring appeal with¬ 
in a designated number of days from 
service of order directing removal 
of poor persons to another county 
applies only to appeal from order of 
removal entered under statute au¬ 
thorizing application therefor.— 
Stutsman County v. Bowman Coun¬ 
ty, supra, 

69. Pa.—^Plunkett's Creek Tp. v. 
Fairfield Tp., 58 Pa. 209. 

48 C.J. p 503 note 91. 
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of removal proceedings was in fact given, although 
not appearing of record, the record may be amend¬ 
ed to accord with the fact.*^® 

Scope and extent of review. The general rules 
governing scope and extent of review, control the 
scope and extent of the review of proceedings for 
removal of a pauper.^i Where the case is being 
tried on appeal on the merits, advantage cannot 
be taken of the failure of the order of removal to 
show that the justices gave the statutory notice to 
the overseers of the town to which the removal 
was ordered. 

Waiver of right to appeal. An appeal from an 
order of removal will not be set aside on the ground 
that such order was entered by consent of appel¬ 
lant’s attorney, where it appears that such consent 
was given for the purpose of bringing the question 
of law involved to a final and conclusive adjudica¬ 
tion by the appellate court without unnecessary ex- 
pense.*^^ 

b. Hearing and Determination 

(1) In general 

(2) Discharge or quashing of order 
(1) In General 

The time fop hearing an appeal from an order of 
removal should not be so rigidly fixed as to deprive the 
parties of a reasonable time for procuring the evidence. 

While the time for hearing an appeal from an 
order of removal as usually provided for by stat¬ 
ute, such time is not so rigidly fixed as to deprive 
the parties of a reasonable time for procuring the 
evidence.*^^ 

Amendment of order of removal. A defective or¬ 
der of removal may be amended by the appellate 
court.'^S 

Dismissal of appeal. Motions to dismiss the ap¬ 
peal reach such defects only as are apparent on 
the face of the record as it exists when the mo¬ 


tion is filed, Where the statute provides that, 
if seasonable notice of the appeal is not given, the 
appeal shall be continued to the next session of 
court, the court has no authority to dismiss the ap¬ 
peal for failure to give such notice.'^'^ 

Effect of reversal. Where an order of removal 
is reversed, the justices of the town to which the 
pauper was improperly removed may make an or¬ 
der for his removal back to the town from which 
he was removed, or, if it appears that the pau¬ 
per has no settlement in that town, they may make 
a new original order for his removal to the place 
of his last legal settlement. 

(2) Discharge or Quashing of Order 

An order of removal may be discharged for objec¬ 
tions based on the merits, or quashed for irregularities 
in the proceedings. 

An order of removal is discharged, or, as is 
sometimes said, vacated, after a successful objec¬ 
tion to it on the merits.80 it may be quashed for 
informality or irregularity of the proceedings, 
but the fact that a pauper was removed, with his 
consent, before the time named in the order for 
his removing himself had expired, is not ground for 
quashing the order.82 Where the proceedings be¬ 
fore the justices were regular, and the appeal is 
taken in due season and form, the case is before 
the appellate court on its merits, and an order 
quashing the order of removal is erroneous.83 On 
the other hand, it has been held that on a motion to 
quash advantage may be taken of the fact that 
the pauper in question is not liable to be removed.^-i 

Quashing in part. On appeal from an order of 
removal, the court may in part quash the order 
and in part affirm it.85 So, where an order is 
made to remove several, and the order is bad as 
to part, either for some informality, or on the 
ground that they were not liable to be removed, 


70. Pa.—Schuylkill County Poor Di¬ 
rectors V. Northampton County 
Poor Directors, 17 Pa.Dist. 41. 

71. Pa.—Huston Tp. Poor Dist. v. 
Benezette Tp. Poor Dist., 19 A. 
1060, 135 Pa. 393. 

48 C.J. p 503 note 94. 

72. Pa.—Schuylkill County Poor Di¬ 
rectors V. Northampton County 
Poor Directors, 17 Pa.Dist. 41— 
Point Tp. V. Northumberland, 22 
Pa.Co. 242. 

73. Pa.—Schuylkill County v. Jack- 
son Tp., 29 Pa.Super. 567. 

48 C.J. P 503 note 86. 

74. Pa.—^Lower Augrusta Tp. Over¬ 
seers of Poor V. Howard Tp. Over¬ 


seers of Poor, 9 A. 446, 6 Pa.Cas. j 81. Pa.—^Plunkett's Creek Tp, v. 


385. 

75. Pa.—Cumberland Tp. V. Jeffer¬ 
son Tp., 25 Pa. 463. 

48 C.J. p 504 note 98. 

76. Vt.—^Westminster v. Warren, 55 
Vt. 522. 

77. Vt.—Chester v. Londonderry, 51 
Vt. 535. 

78. N.T.—^Rouse v. Moore, 18 Johns- 
407. 

79 . N.T.—^Rouse v. Moore, supra. 


Fairfield Tp., 58 Pa. 209, 

48 C.J. p 504 note 6. 

82. Vt.—Plymouth v. Mendon, 23 
Vt. 451. 

83. Pa.—^Plunkett's Creek Tp. v. 
Fairfield Tp., 58 Pa. 209—West 
Buffalo Tp. V. Walker Tp., 8 Pa. 
177. 

84. Vt.—^Brookfield v. Hartland, 6 
Vt. 401. 

48 C.J. p 504 note 9. 


80. Pa.—^Plunkett's Creek Tp. v. 85. Pa.—^Bucks County Directors ot 
Fairfield Tp., 58 Pa. 209—West Poor v. Philadelphia Guardians of 

Buffalo V. Walker Tp., 8 Pa. 177. Poor, 1 Sergr.&R. 387. 
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the order as to them may be quashed and affirmed 

as to the residue.86 

Thne of quashing. A motion to quash an order 
of removal for jurisdictional defects may he made 
at any time.^7 Under statutes providing that, on 
appeal from an order of removal, the order shall 
be no evidence of the facts therein stated, but that 
respondents must begin de novo, and substantiate 
the order, before the appellants can be called on 
to impeach it, it is error for the appellate court to 
rule that the order is conclusive until impeached.^® 

I 54, - Costs on Removal Proceedings 

a. In general 
h. Counsel fees 

c. Maintenance pending removal 
a. In General 

The general rules and controlling statutes determine 
rights and liabilities in respect of the costs in removal 
proceedings. 

Rights and liabilities in respect of costs in pro¬ 
ceedings for removal of a pauper should be deter¬ 
mined in compliance with the rules governing costs 
in civil actions generally as interpreted in the light 
of regulatory statutes,^ 9 and, in accordance there¬ 
with, it has been held that the term "costs and ex¬ 
penses/’ as used dn a statute, includes nothing be¬ 
yond disbursements immediately incidental to re- 
movaL^o at the time of trial, the- pauper has 
been removed, the -action may still be prosecuted 
to recover costs and expenses.®^ In an action by 
the overseers of a town for the removal of a pau¬ 
per they act as mere agents for the town, and costs, 
if recovered, must be taxed against the town they 

represent92 


b. Counsel Fees 

The courts will in some Instances, under statute, al¬ 
low recovery of counsel fees fay the successful party in 
removal proceedings. 

The statutes in some cases have been construed 
as authorizing the recovery of reasonable counsel 
fees by the successful party in removal proceed- 
ings.^2 It has been held, however, that counsel 
fees are allowaible only where the losing party pros¬ 
ecuted the appeal vexatiously or frivolously and 
whether the aippeal was taken with or without 
reasonable cause may, in the discretion of the court, 
affect the liberality of the allowance.95 Counsel 
fees will not be allowed where the litigation might 
have been avoided by the allowance of proper 

credits. 9 6 

c. Maintenance pending Removal 

A political subdivision not liable for the support of a 
pauper may recover the cost of his support, pending re¬ 
moval, from the political subdivision within the state 
which is responsible, provided it acts with due diligence. 

A county or district not liable for the support of 
a pauper who becomes chargeable therein may 
recover from the political subdivision which is lia¬ 
ble all necessary sums expended for his support 
pending his removal.97 The relieving district must, 
however, employ due diligence in notifying the dis¬ 
trict liable for the pauper’s support and in obtaining 
an order for his removal thereto,98 and, if it neg¬ 
lects to do so, it may not claim reimbursement for 
maintenance afforded during the delay. 99 Where 
there is negligence on the part of both municipail- 
ities in establishing legal settlement, the expenses 
of maintenance will be apportioned between them.^ 
If the district liable refuses to accept the pauper, 
delay on the part of the relieving municipality in 


B6. Vt.—^Bristol v. Braintree, 10 Vt. 
203. 

48 C.J. p 504 note 11. 

87. Pa.—^McVeytown v. Union Tp., 5 
Watts &S. 434. 

48 C.J. p 504 note 12. 

88« N.T .—Otsego Overseers of Poor 
V, Smxthfleld Overseers of Poor, 6 
Cow, 750. 

89- Pa.—Westmoreland County Poor 
Bist's. App., 77 Pa. Super. 403, 

48 C.J. p 504 note 15. 

9tX Pa.—^Perry Tp. Poor Bist. v. Red 
Bank Tp. Poor Dist., 8 Pa.Dast, 
. 536 . 

Physician’s tees 

The phrase ‘"costs and expenses'" 
in a statute does not include com¬ 
pensation paid to physicians who ex¬ 
amined the pauper for the purpose 
of Qualifying themselves to testify 


as to her mental condition.—^Perry 
Tp. Poor Bist. V. Red Bank Tp. Poor 
Bist., supra. 

91. Me.—Guilford v. Abbott, 17 Me. 
335. 

92. Mass.—^Buckfield v. Gorham, 6 
Mass. 445. 

93. N.J.—^Hopewell Tp. v, Amwell 
Tp., 7 N.J.Law 4. 

48 C-J. p 505 note 19. 

94. Pa.—Jordan v. Jackson, 8 Pa. 
Co. 152. 

95. Pa.—^Lower Augrusta v. Howard, 

4 Pa. Co. 303. 

98. Pa.—Clinton Tp. v. Union Tp., 

5 Pa.Co. 124. 

97. Pa.—^Luzerne County Central 
Poor Dist. V. Pittston and Jenkins 
Poor Bist, 7, Kulp 199. 

48 C.J. P 505 note 25. 
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Order to show cause 
Where, pursuant to an order of 
district court of one county remov¬ 
ing indigent family to another state, 
sheriff took such family into his 
custody and removed it to another 
county with instructions to the au¬ 
thorities to support the family, on 
order to show cause why family 
should not be returned to first coun¬ 
ty, amount due second county for 
supporting such family could not be 
determined over objection.—^Adams 
County V. Burleigh County. 291 N.W. 
281, 69 N.B. 780. 

98. Pa.—^Lawrence Tp. v. Tioga 
County, 2 Pa-Bist. 786, 12 Pa.Co. 
305. 

48 C.J. p 605 note 26, 

99. Pa.—^Lawrence Tp, v. Tioga 
County, supra. 

1. Pa.—^Elk Tp. V. Jordan Tp., 10 
Pa.Co. 245. 
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obtaining an order of removal will not prevent it 
from recovering all expenses incurred up to the 
time of actual removal.^ Refusal, on the part of 
the district liable, to receive the pauper after be¬ 
ing served with an order of removal will render it 
liable for all expenses incurred up to the time of 
final acceptance.^ 

Where an order of removal is affirmed, the re¬ 
moving district is usually entitled to recover money 
expended for the support of the pauper from the 
date of the order of relief,^ and, in necessitous 
cases, from an earlier date.^ Where a removal or¬ 
der is affirmed, and the pauper is too ill to be 
moved, the receiving district is liable for mainte¬ 
nance expenses subsequent to the obtaining of the 
order of removal.® 

Where an order of removal is reversed or 
quashed, the district to which the removal is made 
is entitled under some statutes to recover from 
the removing district the necessary expenses of 
maintenance of the pauper incurred up to the de¬ 
termination of the appeal from the improper re¬ 
moval.*^ 

Agreement as to costs. Where the parties to a 
pending appeal from an order of removal agree 
that the suit shall be discontinued and that defend¬ 
ants shall pay iplaintiffs the ^‘costs” which had ac¬ 
crued, it has been held that “costs” do not include 
the expense of maintaining the pauper after the 
order of removal has been made, and while the 
pauper, because of illness, cannot be removed.® 

Cost of deportation. Under statutes authorizing 
a municipality to convey a pauper lacking a set¬ 
tlement therein to the place of his settlement if 
he has one in the state, a municipality is not enti¬ 
tled to recover from the county the cost of deport¬ 
ing an alien pauper to his native country, since 
in so do-ing it acts without authority.® 


§ 55. Bringing Pauper into State, County, or 
Town 

Statutes providing for both penalties and damages 
for unauthorized removal of a poor person are penal in 
respect of penalties and remedial in respect of damages. 

Statutes providing that a person bringing a poor 
and indigent person from one town to another 
within the state shall forfeit a certain sum, and 
that, if the town to which the indigent person is 
brought is not liable for his support, the person 
making the removal shall also be liable for dam¬ 
ages, have been construed as penal with respect to 
penalties and remedial with respect to damages,^® 
Where the statute penalizes and renders subject to 
damages a person who brings a poor and indigent 
person from any town in the state to another with 
intent to charge the latter with his support, but 
provides further that the town selectmen may, if 
the town is not liable for his support, return him 
within a specified time to the town from which he 
last came, and that a person who causes such poor 
person again to be brought back to the town from 
which he has been so returned with intent to charge 
such town for his support shall be liable for double 
the forfeitures and damages originally provided for, 
it has been held that the selectmen may return a 
poor person only when he is brought in and not 
when he comes to their town voluntarily,and 
other statutory provisions as to the duty of over¬ 
seers to prevent their paupers from strolling into 
other towns have been held inapplicable. or¬ 
der to bring selectmen within the exempting pro¬ 
vision it must appear that the person they removed 
had been brought in with intent to charge their 
town with his support.^® If the poor person was 
removed to the town of defendant selectmen with 
the requisite intent and in violation of the statute, 
such selectmen are not liable for penal tie’s or dam¬ 
ages for returning such poor person to the town 
from which he was brought, where the evidence 


а. Pa.—Moreland Tp. v. Union Tp., 

6 Pa.Co. 666. 

3. Pa,—^Luzerne County Cent. Poor 
Bist. V. Pittston, etc., Poor Dist., 

7 Kulp 196. 

4. Pa.—^Brady Tp. v. Clinton Tp., 1 
Pa.Co. 127. 

5. Pa.—^Brady Tp. v. Clinton Tp., 
supra. 

б. Pa.—^In re Ross Poor Bist., 3 
Kulp 198. 

48 C.X p 506 note 32. 

7* Pa.—^Lathrop Poor Bist. v, Nich¬ 
olson Poor Bist., 13 Pa,Bist, 797. 

48 C.J. p 606 note 33. 

8. Vt.—^Brookfield v, Braintree, 21 
Vt. 447. 


9. Minn.—Villag’e of Litchfield v. 
Meeker County, 233 N.W. 804, 182 
Minn. 150. 

10. Vt.—Barnet v. Ray, 33 Vt 205 
—Calais v. Hall, 11 Vt. 494. 

11. Vt.—^Town of Randolph v. Mont¬ 
gomery, 194 A. 481, 109 Vt. 130. 

12. Vt.—Town of Randolph v. Mont¬ 
gomery, supra. 

13. Vt.—Town of Randolph v. Mont¬ 
gomery, supra. 

Time of intent 

Intent to charge town to which 
indigent is removed is test to deter¬ 
mine whether selectmen of town to 
which indigent person is removed 
may return him to town from which 
he was brought without incurring 
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liability; and such intent must have 
existed at time of removal in order 
to justify selectmen of town to 
which indigent person is removed in 
returning him to town from which 
he was brought.—Town of Randolph 
V. Montgomery, supra. 

Time of charge 

If intent to charge town with sup¬ 
port of an indigent existed at time 
indigent was removed thereto, it is 
immaterial whether intent was to 
charge such town with support im¬ 
mediately or eventually in order to 
justify selectmen of town to which 
indigent Is removed in returning him 
to town from which he was brought. 
—^Town of Randolph v., Montgornery, 
supra. 
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shows that the town of defendant selectmen was 
not liable for his support^^ The burden of prov¬ 
ing existence of the requisite intent rests on de¬ 
fendant selectmen seeking to bring themselves with¬ 
in the 'Statutory exemption,and on conflicting evi¬ 
dence the existence of such intent is a question of 
fact for the jury.i® 

§ 56. -- Penalties 

a. In general 

b. Persons liable 

c. Actions 

a. In G-eneral 

Statutes prescribing a penalty for illegally bringing 
an indigent person into the state or from one municipal¬ 
ity OP county within the state to another municipality or 
county therein must be strictly construed. 

Statutes prescribing a penalty for illegally bring¬ 
ing an indigent person into the state or from one 
municipality or county within the state to another 
municipality or county therein must be strictly con¬ 
strued,^^ In order to warrant the imposition of 
a penalty, it must appear that the person in ques¬ 
tion was in fact removed or transported by de¬ 
fendant into the place alleged,that the removal 
or transportation was without lawful authority, 
that the person was left in the place to which he 
had been transported by defendants,20 that such 
person was a *‘pauper” 2 i qj. ‘‘poor or indigent 


person, ”22 within the contemplation of the stat¬ 
ute, that defendant knew the facts on which lia¬ 
bility is based imder the statute,23 and that he acted* 
with the motive or intent of imposing the expense 
of the pauper’s support on the municipality or dis¬ 
trict to which such pauper was brought.24 In some- 
jurisdictions it must appear that the pauper had; 
a legal domicile in the place from which the re¬ 
moval was made land not in the place into which 
he was brought,25 and it has been held that a per-^ 
son does not incur the penalty by taking a pauper' 
to the place of his settlement and leaving him 
there,26 or by bringing a pauper settled in another- 
state into the state in which he has his domicile,, 
home, and usual place of abode, and from which* 
he had departed temporarily.27 Under other stat¬ 
utes, the penalty may be recovered by the munici¬ 
pality or county into which the pauper is brought,, 
although the pauper had his settlement in such, 
municipality or county.28 

An action for the penalty does not survive against, 
the estate of the person bringing in a pauper,2a 

b. Persons Liable 

Statutes Imposing a penalty for the unauthorlzecT 
transportation of a pauper are applicable to both private 
individuals and public officers, but a penalty may not be 
imposed on an officer proceeding under a regular removal 
order. 

Statutes subjecting to a penalty ‘Vhoever” brings 


14. Vt.—^Town of Randolph v. Mont¬ 
gomery, 194 A. 481, 109 Vt. 130. 

15. Vt.—Town of Randolph v. Mont¬ 
gomery, supra. 

16. Vt.—Town of Randolph v. Mont¬ 
gomery, supra. 

17. Colo.—City and County of Den¬ 
ver V. Litel, 52 P.2d 1145, 98 Colo. 
91—^Board of Com’rs of Pitkin 
County V. Law, 33 P. 143, 3 Colo. 
App. 328. 

Ohio.—^Risner v. State ex rel. Martin, 
9 K.E.2d 151, 55 Ohio App. 161. 

18. Colo.—City and County of Den¬ 
ver V. Litel, 52 P.2d 1145, 98 Colo. 
91. 

Ohio.—^Risner v. State ex rel. Martin, 
9 N.E.2d 151, 153, 55 Ohio App. 
151. 

Expense of shipping furniture 

The fact that a county bore the 
expense of shipping the furniture of 
an alleged family of paupers to a 
new location did not warrant the 
conclusion that it “transported" 
them within the meaning of the stat¬ 
ute, where it further appeared that 
the alleged pauper himself paid for 
the transportation of the family.— 
City and County of Denver v, Litel, 
62 F,2d 1145, 98 Colo. 91. 


19. Ohio.—Risner v. State ex rel. 
Martin, 9 N.E.2d 151, 55 Ohio App. 
151. 

20. Ohio.—^Risner v. 'State ex rel. 
Martin, supra. 

21. Colo.—^Board of Com'rs of Pit¬ 
kin County V. Law, 33 P. 143, 3 
Colo.App. 328. 

Pauper within legal definition 

In order to sustain the charge un¬ 
der the statute “it must clearly be 
shown that the person transported 
was a pauper within the legal defi¬ 
nition of that word."—City and 
County of Denver v. Litel, 52 P.2d 
1145, 1146, 98 Colo. 91. 

22. Ohio..—^Risner v. State ex rel. 
Martin, 9 3Sr,E.2d 151, 55 Ohio App. 
151. 

Terms defined 

Under statute providing for im¬ 
position of penalty on person who 
brings poor or indigent person into 
township, words “poor or indigent" 
are either synonymous, indicating 
persons who are entirely destitute 
and helpless, and, therefore, depend¬ 
ent on public charity, or word “poor" 
is used in technical sense as indi¬ 
cating person who is actually receiv- 
ing public aid, and word “indigent" 
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is used in nontechnical sense as 
meaning person destitute and proper 
subject for public aid.—Risner v. 
State ex rel. Martin, supra. 

23. Colo.—City and County of Den¬ 
ver v. Litel, 52 P.2d 1145, 98 Colo. 
91. 

Ohio.—Risner v. State ex rel. Martin, 
9 N.E.2d 151, 55 Ohio App. 151. 

24. Colo.—City and County of Den¬ 
ver V. Litel, 52 P.2d 1145, 1146, 98 
Colo. 91. 

48 C.J. p 506 note 38. 

“The element of intention must be 
present before the statute is opera¬ 
tive."—City and County of Denver v.. 
Litel, supra. 

25. Colo.—^Board of Com'rs of Pit¬ 
kin County V. Law, 33 P. 143, 3 
Colo.App. 328. 

26. Mass.—Hiddleborough v. Clark, 
2 Pick. 28. 

48 C.J. p 506 note 39, 

27. ]Sr.H.— State v. Benton, 18 N.H. 
47. 

28. Vt.—^Weybridge v. Cushman, 24 
A. 1114, 64 Vt. 415. 

48 C.J. p 506 note 41. 

29. Vt.—Winhall v. Sawyer. 46 Vt. 
466. 
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.a pauper into any municipality, etc., 'have been held 
to apply to tpublic officers as well as to individuals.30 

Common carriers transporting- paupers into a 
state are not subject to the penalty when they act 
in the ordinary course of business but, if they 
-act with fraudulent intent, they are liable.^2 

Liability for act of agent, A nonresident of the 
state may be liable for the penalty, although he does 
not personally bring the pauper into the state, but 
‘Sends him under the care of another.33 

Execution of removal order. The penalty can¬ 
not be recovered against an officer acting under 
.an order of removal regularly made,34 but it would 
seem to be otherwise where the removal order is 
secured in bad faith and through the misrepresenta¬ 
tions of such person and an order of a court 
of one state directing the removal of a pauper 
into another state has been held not to relieve the 
officer executing the order from liability for the 
penalty imposed by the laws of the latter state for 
bringing paupers into the state.36 It has also been 
held that it is no defense that defendants brought 
the pauper into the state while acting in pursuance 
of a statute of a foreign state.^"^ 

c. Actions 

When no mode of recovering the penalty Is designated 
and no appropriation made, it accrues to the use of the 
state and should be prosecuted in the name of the state. 

When no mode of reco'vering the penalty is des¬ 
ignated and no appropriation made, it accrues to 
the use of the state and should be prosecuted in 
the name of the state.38 

In an action for illegally bringing a pauper into 
plaintiff municipality or county, the declaration or 


complaint should allege all the facts that are ma¬ 
terial to be proved.Thus, plaintiff should state 
the name of the person illegally transported, in 
order that defendant may know the particular 
charge to which he must answer.^® A plea of not 
guilty puts in issue only the facts alleged in the 
declaration.^! 

Evidei^oe, In an action to recover the penalty 
for bringing paupers into a municipality, etc., the 
burden is on plaintiff to prove all the facts neces¬ 
sary to subject defendant to the penalty,^2 ^nd it 
has been held in some jurisdictions that, since such 
statutes are penal, the facts must be proved be¬ 
yond a reasonable doubt.'^3 

Questions for jury. In an action to recover the 
penalty for illegally bringing a pauper into a mu¬ 
nicipality, the intent of defendant is a fact to be 
found by the jury.'^^ 

§ 57. -Action for Damages 

a. In general 

b. Evidence 

a. In General 

An action for damages may lie for unlawful transpor¬ 
tation of a pauper. 

The removal of paupers from the municipality 
or county in which they reside and to which they 
are chargeable to another municipality or county, 
thereby throwing the burden of their support on 
the latter, is an actionable injury,for which the 
appropriate remedy ordinarily is an action on the 
case,and not assumpsit^^ Su^h action cannot 
be maintained, however, until the person brought 
into a county has been adjudicated a pauper,^^ 


30. Mass.—^Palmer v. Wakefield, 102 
Mass. 214. 

48 C.J. p 506 note 44. 

31. Mass.—^Fitchburff v. Cheshire B. 
Co., 110 Mass. 210. 

IT.T.—Thomas v. Ross, 8 Wend. 672. 

32. N.T.—Thomas v. Ross, supra, 

33. Conn.—^Barkhamsted v. Parsons, 
3 Conn. 1. 

34. Vt.—^Morgan v. Mead, 16 Vt. 
£44. 

48 C.J. p 607 note 49. 

35. Conn.—Stratford v. Sanford, 9 
Conn. 275. 

36. Mich.—^Newaygo County Supts. 
of Poor V. Nelson, 42 N.W. 797, 75 
Mich. 164. 

37. N.T.—Winfield v. Mapes, 4 Den. 
671. 

38. Mass.—Sturbrid^^ Winslow, 
21 Pick. 83. 


39. Vt.—St. Johnsbury v. Good- 
enough, 44 Vt. 662. 

40. Vt.—St. Johnsbury v. Good- 
enough, supra. 

48 C.J. p 507 note 55. 

41. Vt.—^Marshfield v. Edwards, 40 
Vt. 245. 

48 C.J. p 507 note 56. 

42. Ohio.—^Risner v. 'State ex rel, 
Martin, 9 N.E.2d 151, 55 Ohio App. 
151. 

48 C.J. p 507 note 58. 

Indigence 

The burden rests on plaintiff to 
prove that the person transported 
was a poor or indigent person within 
the meaning of the statute.—^Risner 
V. State ex rel. Martin, supra. 
Evidence held sufficient 
Colo.—City and County of Denver v. 

Litel, 52 P.2d 1145, 98 Colo. 91. 
m.—^Williams v. Franklin County,, 
39 Ilk 21. 


Evidence held insufficient 
III.—^Harding v. People, 34 Ill.App. 
617. 

Ohio.—Risner v. State ex rel. Martin, 
9 N.E.2d 151, 55 Ohio App. 151. 

43. Colo.—Pitkin County v. Law, 33 
P. 143, 3 C 0 I 0 .APP. 328. 

Vt.—Barnet v. Ray, 33 Vt. 205. 

44. Mass.—Greenfield v. Cushman, 
16 Mass. 393. 

48 C.J. P 607 note 60. 

45 . Conn.—Stratford v. Sanford, 9 
Conn. 275. 

48 C.J. p 507 note 61. 

46- Conn.—Stratford v. Sanford, su¬ 
pra. 

48 C.J. p 507 note 62. 

47. N.T.—Brooks v. Read, 13 Johns. 
380. 

48 C.J. p 507 note 63. 

48. Mich.—^Newaygo County Supts. 
of Poor V. Nelson, 42 N-W. 797, 75 

1 Mich. 154. 
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or until expenses for his support have been in¬ 
curred by plaintiff,and such an action will not lie 
against a municipality for acts of its representa¬ 
tives beyond the scope of their authority.®® In 
order to maintain the action it must generally ap¬ 
pear that the removal was made with the intent of 
subjecting the municipality or county into which 
the pauper is brought to the charge of supporting 
him,®i although, on the other hand, it has been 
held that the right of action exists whether the 
removal was made in good faith or with fraudulent 
intent.®2 Such an action cannot be maintained 
against a municipality for neglect or breach of 
its duty where its paupers stroll into another mu¬ 
nicipality in which they have no legal settlement, 
and there become chargeable to the latter.®® 

Under statutes imposing liability for damages 
where a poor or indigent person is brought into a 
municipality with intent to charge it for his sup¬ 
port, such mtmicipality may have an action for 
damages when and only when it is not the place 
of his settlement,®'^ and the fact that the pauper had 
a place of settlement in some other municipality,®® 
or had a relative able to support him,®® affords no 
defense. The word ‘‘person,** as used in a statute 
penalizing any person who brings a poor and in¬ 
digent person from one municipality to another, 
does not include a municipality.®'^ The phrase 
“poor and indigent person,** as employed in such 
a statute, has been construed to include a mother 
but not her children.®® 

Successive actions. After the recovery of a judg¬ 
ment in an action for illegally bringing a pauper 
into a municipality another action will not lie for 


supplies furnished to the pauper subsequent to the 
judgment.®® 

Measure of damages in actions for illegally bring¬ 
ing paupers into a municipality, etc., is the amount 
necessarily in good faith expended by the munici¬ 
pality or county in supporting the pauper from the 
time of his removal to the time of trial.®® 

b. Evidence 

A plaintiff suing for damages for unlawful transpor¬ 
tation of a poor person has the burden of establishing 
his case, and the general rules control in respect of ad¬ 
missibility of the evidence. 

The burden is on plaintiff to prove facts sufficient 
to authorize recovery,®i such as an intent to charge 
plaintiff town with the pauper*s support.®® Under 
the general rules governing admissibility of evi¬ 
dence, which apply to actions for damages for ille¬ 
gally bringing a pauper into a municipality or coun¬ 
ty,®® declarations of the pauper to defendant as 
to his purpose in leaving the county, and as to the 
place where he intended to go, are admissible as 
part of the res gestae on the question of defendant's 
intent in aiding in the pauper's removal.®^ De¬ 
fendant may also testify as to his intention in re¬ 
moving or aiding in the removal of the pauper,®® 
and as to his belief in respect of the place where 
the pauper intended to go.®® The rule that, in 
an action to recover the penalty imposed for ille¬ 
gally bringing a poor person into a municipal¬ 
ity, etc., plaintiff must establish his case beyond 
a reasonable doubt, as discussed supra § 56 c, does 
not apply where plaintiff seeks to recover only the 
expenses of supporting the pauper, in which action 
a preponderance of evidence is sufficient to author¬ 
ize a recovery.®'^ 


49. Mich.—^Newaygo County Supts. 
of Poor V. Nelson, supra. 

50. Vt,—Town of Eden v. Town of 
Danville, 4 A.2d 341. 110 Vt. 242. 

Bxceeding power 

Although town in discharging its 
duty toward the poor could act only 
through its overseer of the poor or 
its selectmen, such parties were not 
town's agents in bringing paupers 
into plaintiff town with intent to 
charge plaintiff town with paupers’ 
support, and their acts In so doing 
could not bind defendant town so as 
to subject it to liability for resultant 
damages.—Town of Eden v. Town of 
Danville, supra. 

51. Mich.—^Livingston County v. 
Oakland County, 104 N.W. 978, 141 
Mich. 667. 

48 C.X P 507 note 66. 

52. Conn.—Stratford v. Sanford, 9 
Conn. 275. 

53. Vt.—Chelsea v, Washington, 48 I 

Vt. 610. 1 


54. Vt.—Marshfield v. Edwards, 40 
Vt. 245. 

55. Vt.—^Marshfield v. Edwards, su¬ 
pra. 

56. Vt.—Marshfield v. Edwards, su¬ 
pra, 

57. Vt.—Town of Eden v. Town of 
Danville, 4 A.2d 341, 110 Vt. 242. 

58. Vt.—Town of Randolph v. Mont¬ 
gomery, 194 A. 481, 109 Vt. 130. 

Besponsibler head of family 
A mother who was the responsible 
head of family was the ’‘poor and 
indigent person” contemplated by 
statute penalizing a person who 
brings a “poor and indigent person” 
from one town to another with in¬ 
tent to charge such other town with 
his support, and, hence, persons who 
moved mother and her children from 
one town to another would not be 
liable for moving children apart 
from their liability for moving the 
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mother.—^Town of Randolph v. Mont¬ 
gomery, supra. 

58. Conn.—Marlborough v. Sisson, 
31 Conn. 332. 

60. Conn.—^Marlborough v. 'Sisson, 
supra—Stratford v, Sanford, 9 
Conn. 275. 

61. Vt.—Barnet v. Whitcher, 50 Vt. 
170. 

62. Vt.—^Barnet v. Whitcher, supra. 
4$ C.J. p 508 note 74. 

63. N.T.—Foster v. Cronkhite, 35 N. 
T. 139. 

48 C.J. p 508 note 76. 

64. N.T.—Foster v. Cronkhite, su¬ 
pra. 

65. N.T.—Cortland County Superin¬ 
tendent of Poor V. Herkimer Coun¬ 
ty Superintendent of Poor, 44 N.T. 
22—^Foster v. Cronkhite, 35 N.T. 
139. 

66. N.T,—^Foster v. Cronkhite, su¬ 
pra. 

67. Vt—^Barnet v. Ray, 33 Vt 205. 
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§ 58. - Criminzil Responsibility and Pros¬ 

ecutions 

Statutes making it a criminal offense to bring indigent 
nonresidents into a state have been held invalid. 


The courts have denied the validity of statutes 
purporting to make it a misdemeanor to bring or 
assist in 'bringing into the state any indigent non- 
resident.®^ 


IV. SUPPORT, SERVICES, AND EXPENSES 


§ 59. Support by Relatives 

The liability of relatives for the support of pau¬ 
pers, proceedings to compd support, and actions for 
support furnished are discussed infra §§ 60-62. The 
liability of relatives to furnish support for insane 
persons is discussed in Insane Persons § 74. 

Examine Pocket Parts for later cases. 

§ 60. - Liability 

a. In general 

b. Ability to support 

c. Condition of person to be supported 

d. Manner and extent of support 

e. Persons liable 

f. Contribution and apportionment among 

relatives 

g. Exemption from liability 


a. In General 

A relative of a poor person is under no legal obliga¬ 
tion to contribute to his support unless liability is im¬ 
posed on him by statute. 

It is generally held to be the common-law duty 
of a husband to support his wife and of a parent to 
support his minor children, as considered in Hus¬ 
band and Wife § 15 and Parent and Child § 15, 
but beyond this a relative is under no legal obliga¬ 
tion, in the absence of statute, to support a poor per¬ 
son.®^ 

Various statutes have been passed, however, im¬ 
posing on relatives in certain degrees liability for 
the support of indigent or poor persons.'^® The 
purpose of the statutes is to provide support for a 
poor person coming within their provisions by the 
relatives designated'^^ and to relieve and indemnify 


68. U.S. —Edwards v. People of 
State of California, Cal., 62 S.Ct. 
164, 314 U.S. 160, 86 L.Ed. 119. 
68. Ariz.—^Lobban v. Vander Vries 
Realty & Mortgage Co., 60 P.2d 
933, 48 Ariz. 180. 

Ill.—Town of Aroma Park v. Town 
of Papineau, Iroquois County, 39 
N.B.2d 396, 313 Ill.App. 135. 
Minn.—Commonwealth of Pennsyl¬ 
vania V. Tappan, 9 N.W.2d 18, 215 
Minn. 22. 

Mo.— Corpus Juris quoted in How- 
lett V. State Social Security Com¬ 
mission, 146 ■S.W.2d 94, 96, 236 Mo. 
App. 231, certified to Hewlett v. 
Social Security Commission, 149 
S.W.2d 806, 347 Mo. 784. 

Pa.—Commonwealth v. Clayton, 
Quar.Sess., 30 Del.Co. 405—Com¬ 
monwealth V. Bernsdorff Co., 94 
Pittsb.Leg.J. 282. 

Wash.—Conant v. State, 84 P.2d 378, 
197 Wash. 21—Occidental Life Ins. 
Co. V. Powers, 74 P.2d 27, 192 
Wash. 475, 114 A.L.R. 631—Moss 
V. Moss, 1 P.2d 916, 163 Wash. 444. 
48 G.J. p 508 note 86. 

Common-law duty of: 

Child to support parent see Parent 
and Child § 24. 

Grandchild to support grandparent 
see Parent and Child § 24. 
Girandparent to support grandchild 
see Parent and Child § 19. 

Wife to support husband see Hus¬ 
band and Wife § 16. 

70. Conn.—^Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
328 Conn. 185—^Koniak v. Koniak, 
196 A. 189, 123 Conn. 338. 


Ga.—Citizens & Southern Nat. Bank 
V. Cook, 185 S.E. 318, 182 Ga. 240. 
La.—^Tolley v. Karcher, 200 So. 4, 
196 La. 685. 

Mo.—^Hewlett V. State Social Secur¬ 
ity Commission, 146 S.W.2d 94, 236 
Mo.App. 231, certified to Howlett 
V. Social Security Commission, 149 
S.W.2d 806, 347 Mo. 784. 

Neb,—In re Allen's Estate, 25 N.W. 
2d 757, 147 Neb. 909—Howard 

County V. Enevoldsen, 224 N.W. 
280, 118 Neb. 222. 

N.J.—^Bradley v. Zimmerman, 180 A. 

241, 13 N.J.Misc. 580. 

N.Y.—Betz V. Horr, 11 N.E.2a 648, 
276 N.Y. 83, 114 A.L.R. 491—Fuller 

V. Galeota, 63 N.T.S.2d 849, 271 
App.Div. 155—^Hodson v. Grumlich, 
280 N.Y.S, 193, 156 Misc. 199. 

N.B.—^Bismarck Hospital and Dea¬ 
conesses Home V. Harris, 280 N. 

W. 423, 68 N.D. 374, 116 A.L.R. 
1274. 

Pa.—^Montgomery v. Wick, 22 A.2d 
96, 146 Pa-Super, 219—Common¬ 
wealth V. Wright, Quar.Sess., 28 
Del.Co. 522. 

Wash.—Moss v. Moss, 1 P.2d 916, 
163 Wash. 444. 

48 ax p 508 note 87. 

Failure to support relatives as crim¬ 
inal offense see infra § 80. 
Liability of relatives for: 

Medical services and funeral ex¬ 
penses see infra § 74. 

Support: 

In poorhouse see infra § 77. 

Of indigent insane persons see 
Insane Persons §§ 74, 75. 


Maintenance of inmates in public in¬ 
stitutions generally see infra § 78. 
XTnder New York City charter 
N.Y.—Hodson v. Picker, 287 N.Y.S. 

642, 159 Misc. 356. 

Xinglish statute 

(1) The prototype of all legisla¬ 
tion in this country is "An Act for 
the Relief of the Poor” passed in the 
43rd year of the reign of Queen 
Elizabeth.—^Anonymous v. ’ Anony¬ 
mous, 26 N.Y.S.2d 597, 176 Misc. 103. 

(2) "The statute of 43rd Eliza¬ 
beth, ch. 2, imposes upon fathers and 
others an obligation to support poor, 
old and impotent persons. This 
English statute, however, is not one 
of those in force in Maryland."— 
Borchert v. Borchert, 45 A.2d 463, 
465, 185 Md. 586. 

legislative policy is mandatory 
and binding on parties and court.— 
Mendelsohn v. Mendelsohn, 80 N.Y. 
S.2d 913, 192 Misc. 1014—Ketcham v. 
Ketcham, 29 N.Y.'S.2d 773, 176 Misc. 
993—Spenser v. Spenser, 41 N.Y.S. 
2d 887. 

Male or female indigent persons 
Statute providing for support of 
dependent adult by relatives includes 
female dependent adults, even 
though only masculine pronouns 
"his" and "himself" were used in 
statute.—^Frankel v. Goldstein, 280 
N.Y.S. 191, 155 Misc. 631, 

Repeal of statute 

Pa.—Commonwealth v. Morrisey, 27 
A.2d 446, 150 Pa.Super. 202. 


71. Neh.—^Howard County v. Ene- 
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the public from the burden of such supportJ^ 
Where the statutes impose liability on the public 
as well as on designated relatives of a poor person, 
the responsibility of the relatives is primary and the 
liability of the public is secondary,*^3 and public 

welfare officials and the courts should be diligent 
in enforcing such primary responsibility.'^'^ 

The statutes imposing liability on relatives have 
been held valid.'^S The obligation of relatives of 
poor persons is imposed by the statutes irrespective 
of the intention of the parties and is quasi-contrac- 
tual,*^® although it has been held that the liability of 
a relative does not arise until an order is made by 
the court directing him to discharge the duty im¬ 
posed on him, and such direction has been ignoredJ'^ 
The statutes are remedial'^3 and, like other remedial 
statutes, are to be liberally construed'^^ and en¬ 
forced,although it has also been held that statutes 
of this character, being in derogation of the common 
law, should be strictly construed.^i 

Extraterritorial force of statute. The statutes- 
requiring a relative to support a poor person have 


no extraterritorial force and will not be enforced by 
the courts of other jurisdictions.82 

Commencement and duration of liability. The 
state may fix the time when the liability of relatives 
for the support of indigent persons shall arise.33 
The provisions of the statutes in some jurisdictions 
have been construed as wholly prospective,34 their 
operation not being delayed until the municipality 
seeking to enforce them has actuallly furnished nec¬ 
essaries, but becoming operative when the necessity 
of providing for a pauper by such municipality in 
default of other means arises.^^ 

The statutory liability of a relative to support an 
indigent person exists only during the former^s life¬ 
time and does not deprive him of the right to dis¬ 
pose of his property by will without providing a 
maintenance for the latter,^® and such liability does 
not continue as a claim on his executor or against 
his estate.37 

Liability to support indigent minors. The fact 
that the pauper is a minor casts no greater or less 


voldsen, 224 N.W. 280, 118 Neb. 

222 . 

72- Conn.—^Koniak v. Koniak, 195 A. 

189, 123 Conn. 338. 

Mo.—^Hewlett V. State Social Secur¬ 
ity Commission, 146 S.W.2d 94, 236 
Mo.App. 231, certified to Hewlett 
V, Social ‘Security Commission, 149 

S. W.2d 806, 347 Mo. 784. 

Neb.—^Howard County v. Enevoldsen, 
224 N.W. 280, 118 Neb. 222. 

NT.—Rutecki v. Lukaszewskz, 79 N. 

T. S.2d 341, 273 App.Div. 638--Betz 
V. Horr, 294 N.Y.S. 546, 250 App. 
Div, 457, reversed on other grounds 
11 N.E.2d 548, 276 N.Y. 83, 114 A. 
Li.R. 491—^Mendelsohn v. Mendel¬ 
sohn, 80 N.Y.S,2d 913, 192 Misc. 
1014—Ketcham v. Ketcham, 29 N. 
Y.S,2d 773, 176 Misc. 993—-In re 
Garrison, 14 N.Y.S.2d 803, 171 Misc. 
983—^In re Salm's Guardianship, 12 
N.Y.S.2d 678, 171 Misc. 367, af¬ 
firmed 16 N.Y.S.2d 1022, 258 App. 
Div. 875, affirmed 27 N.E.2d 46, 282 
N.Y. 765. 

48 C.J. p 508 note 86. 

Primary purpose 

N.Y,—^Anonymous v. Anonymous, 26 
N.Y.S.2d 597, 176 Misc. 103—Spen¬ 
ser V. Spenser, 41 N.T.S.2d 887. 

73- Cal-—^Los Angeles County v, 
Frisbie, 122 P.2d 526, 19 Cal.2d 638 
—^Kelley v. State Bd. of Social 
Welfare, 186 P.2d 429, 82 Cal.App. 
2d 627. 

N.Y.—^Hodson v. Stapleton, 290 N.Y. 
S. 570, 248 App.Div. 524—^Mendel¬ 
sohn V. Mendelsohn, 80 N.Y.S. 2d 
913, 192 Misc. 1014—Ketcham v. 
Ketcham, 29 N.Y.S. 2d 773, 176 


Misc. 993—In re Garrison, 14 N.Y. 
S.2d 803, 171 Misc. 983—^Becher v. 
Becher, 74 N.Y.S.2d 44—Camhi v, 
Camhi, 25 N.Y.S.2d 559—^Hommel 
V. Hommel. 22 N.Y.S.2d 977. 

Pa.—Commonwealth v. Heinbaugh, 
Com.PL, 5 Fay.L.J. 127, 56 York 
Leg.Rec. 77, 

Actions against relatives for reim¬ 
bursement see infra § 62. 

74. N.Y.—^In re Garrison, 14 N.Y.S. 
2d 803, 171 Misc. 983. 

75. Ill.—People v. Hill, 46 N.E. 796, 
163 Ill. 186, 36 L.R.A. 634. 

Validity of statute imposing liabil¬ 
ity on: 

Brother and sister for support of 
each other see infra subdivision 
e (7) of this section. 

Grandparent for support of grand¬ 
child see infra subdivision e (4) 
of this section. 

76. Pa.—In re Erny’s Estate, 12 A. 
2d 333, 337 Pa. 542. 

CozLseiLt of relative is not material. 
—^Robinson v. Connor, 300 N.Y.S. 
845, 165 Misc. 406. 

77. Conn.—Condon v. Pomroy-Grace, 
48 A. 756, 73 Conn. 607, 53 L.R.A. 
€96. 

48 C.J. p 519 note 71 [cJ-CeJ. 

78. Mo.—^Hewlett v. State Social 
Security Commission, 146 S.W.2d 
94, 236 Mo.App. 231, certified to 
Hewlett V. Social Security Com¬ 
mission, 149 S.W.2d 806, 347 Mo. 
784. 

N.Y.—In re Garrison, 14 N,Y.S.2d 
803, 171 Misc. 983. 

48 C.J. P 508 note 89. 
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79. Mo.—^Howlett v. State Social 
Security Commission, 146 S.W.2d 
94, 236 Mo.App. 231, certified to 
Howlett V. Social Security Com¬ 
mission, 149 S.W.2d 806, 347 Mo. 
784. 

48 C.J. P 508 note 91. 

SO. N.Y.—In re Garrison, 14 N.Y.S. 
2 d 803, 171 Misc. 983. 

81. Mass.—Town of Plymouth v. 
Hey, 189 N.E. 100, 285 Mass. 357. 

N.Y.—People v. Fermoile, 259 N.Y.S. 
564, 236 App.Div. 388—In re Mor¬ 
rissey’s Estate, 49 N.Y.S.2d 464, 
183 Misc. 530. 

82 . Statute of France 

U.S.—De Brimont v. Penniman, C.C. 
N.Y.. 7 F.Cas.No.3,715. 10 Blatchf. 
436. 

83. Mich.—Appeal of Clark, 52 N.W, 
920, 186 Mich. 300. 

84. N.Y.—In re Public Welfare De¬ 
partment, 280 N.Y.S. 489, 245 App. 
Div, 1, appeal dismissed Kane v. 
Necci, 198 N.E. 613, 269 N.Y. 13. 

48 C.J, p 508 note 92. 

85. vt.—Walbridge v. Walbridge, 46 
Vt. 617. 

86 . Pa.—In re Ginder's Estate, 

Orph., 50 Lanc.Rev. 95. 

Wash.—Corpus Juris Q,uoted in Occi¬ 
dental Life Ins. Co. v. Powers, 74 
P.2d 27, 33, 192 Wash. 475, 114 A. 
L.R. 531. 

48 O.J. p 609 note 1. 

87. Wash.—Occidental Life Ins. Co. 

V. Powers, 74 P.2d 27, 192 Wash. 
475, 114 A.L.R. 531. 

48 C.J. p 609 note 2. 
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duty of support on rdatives where the statute makes 
no distinction between minor and adult paupers.^8 

Liability to support illegitimate children. The 
statutes imposing liability to support indigent per¬ 
sons do not embrace an illegitimate child who has 
become chargeable as a pauperis unless illegitimate 
children are expressly designated. 

b. Ability to Support 

The liability of relatives to contribute to the support 
of poor persons is usually conditioned on the relatives' 
ability to provide support. 

Statutes imposing on relatives liability for the 
support of poor persons usually require that the 
relatives be of sufficient ability to provide support.^! 
Under such statutes the duty to support is not 
absolute, but exists only where the person liable 
is in a position to discharge the obligation.^^ 

In interpreting the words '‘sufficient ability,” as 
used in the statutes, each case of the kind must 
depend on its own special circumstances,and to 
a large extent also on the discretion of the court.,^^ 
Ownership of property does not necessarily show 
ability.Ability is to be determined with refer¬ 
ence to the existing state of things, and to the 
present state of defendant’s property and debts, his 
income and probable earnings, and his present rea¬ 
sonable expenses.^^ Liability is not to be restricted 
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to such persons only as have a surplus income over 
and above their own reasonable maintenance ac¬ 
cording to their respective stations and needs,®*^ al¬ 
though it has also been held that a person is of 
sufficient ability where he has sufficient for his own 
needs and has something over and above.^^ If, in 
the present state of his family and means, one can¬ 
not afford the assistance without reducing his prop¬ 
erty below the amount required, with his labor, to 
afford a comfortable support for his family, he is 
not to be deemed a person of sufficient ability with¬ 
in the meaning of the statute.^ 9- however, the 
required contribution would not cause present de¬ 
privation of reasonable and comfortable support 
of defendant and his family, or interfere with the 
fulfillment of his obligations to others, the fact that 
such contribution might impair his capital is not of 
itself a sufficient reason why such contribution 
should not be ordered,^ although it has also been 
held that in considering how much a person re¬ 
quires for his own needs he is entitled, not only to 
enough for the immediate support of himself and 
his dependents, but also to reasonable savings for 
sickness and old age^ and he will not be required 
to contribute capital accumulated for such purposes 
or capital which produces income necessary for his 
livelihood, if by so doing he will impoverish him¬ 
self.® 


88. Mass.—Town of Plymouth v. 
Hey, 189 N.E. 100, 285 Mass. 357. 

89- Pa.—Commonwealth v. Campag- 
na. 40 Pa.Dist. & Co. 478, 89 Pittsb. 
Ler.J. 23. 

48 C.X p 508 note 97. 

Liability of : 

Grandparents to support illegiti¬ 
mate children see infra subdivi¬ 
sion e (4) of this section. 
Illegitimate children to support 
parents see infra subdivision e 
(3) of this section. 

Support of illegitimate children gen¬ 
erally see Bastards §§ 18-20. 
Words “by consanguinity” do not 
include illegitimate children.—Town 
of Plymouth v. Hey, 189 N.B. 100, 
285 Mass. 357. 

Words ‘‘child” and “children” refer 
only to legitimate children.—^Town of 
Plymouth v. Hey, supra. 

90- Pa.—^In re McAllister, 31 Pa. 
Bist. & Co. 4, 45 Lanc.Rev. 601, 85 
Pittsb.Leg.J. 844, 61 York Leg.Rec. 
119. 

48 C.J. p 608 note 98. 

Under pauper and criminal offense 
statutes 

Neb.—Craig v. Shea, 168 N.W, 135, 
102 Neb. 576. 

91- Conn.—^Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 


128 Conn. 185—Tulin v. Tulin, 200 
A. 819, 124 Conn. 518. 

Iowa.—^Cherokee County v. Smith, 
258 N.W. 182, 219 Iowa 490. 

N.J.—^Bradley v. Zimmerman, 180 A. 
241, 13 N.J.Misc. 580. 

N.Y.—^Klebes v. Condon, 22 N.T.S,2d 
86, 260 App.Div. 238—Mothmer v. 
Mothmer, 276 N.Y.S. 916, 243 App. 
Biv. 629—^In re Claiborn's Estate, 
51 N.Y.S.2d 643. 

Pa.—^In re Stoner's Estate, 56 A. 2d 
250, 358 Pa. 252—Commonwealth v. 
Pair. Com.Pl., 90 Pittsb.Leg.J. 116. 

Wash.—Moss v. Moss, 1 P.2d 916, 163 
Wash. 444. 

48 C.J. P 509 note 6. 

Ability to support as affecting right 
to reimbursement by public au¬ 
thorities see infra § 62. 

92. N.Y.—Hodson v. Stapleton, 290 
N.Y.S. 570, 248 App.Biv. 524—In re 
Claiborn's Estate, 51 N.Y.S.2d 543- 

93. N.Y.—^In re Biele's Estate, 61 
N.Y.a2d 397, 187 Misc. 196—Ketch- 
am V. Ketcham, 29 N.Y.S.2d 773, 
176 Misc. 993. 

48 C.J. p 609 note 7. 

94. N.Y.—^In re Biele's Estate, 61 N. 
Y.S.2d 397, 187 Misc. 196—Ketch¬ 
am V, Ketcham, 29 N.Y.S.2d 773, 
176 Misc. 993. 

48 C.J. p 609 note 8. 

95. Conn. —Town of Winchester v. 
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Town of Burlington, 21 A,2d 371, 
128 Conn, 185. 

N.Y.—^Kullman v. Wyrtzen, 41 N.Y.S. 

2d 682, 266 App.Biv, 791, 802. 

Pa.—^Bepartment of Public Assist¬ 
ance V, Mooney, 40 Pa,Bist, & Co. 
374. 

96. Conn.—^Bradley v. Penn, 130 A* 
126, 103 Conn. 1, 4. 

48 C.J. p 509 note 9. 

97. Mass.—Templeton v. Stratton, 
128 Mass. 137. 

98. N.Y.—In re Biele's Estate, 61 N. 
Y.S.2d 397, 187 Misc. 196—Cope¬ 
land V. Weber, 24 N.Y.S.2d 590. 175 
Misc. 403—In re Miller’s Estate, 64 
N.Y.S.2d 258. 

99. Bel.—Sussex County Trustees 
of Poor V. Jacobs, 11 Bel. 330. 

48 C.J. p 509 note 11. 

1. Conn.—Bradley v* Penn, 130 A. 
126, 103 Conn. 1. 

Mass.—Templeton v. Stratton, 128 
Mass. 137. 

48 C.J. p 509 note 12. 

2 . N.Y.—^In re Biele's Estate, 61 N. 
Y.S.2d 397, 187 Misc. 196—In re 
Miller's Estate, 64 N.Y.S.2d 258. 

3. N.Y.—^In re Biele's Estate, 61 N. 
Y.S.2d 397, 187 Misc. 196—In re 
Tarantino's Estate, 51 N.Y.S.2d 
646, 183 Misc. 288, affirmed 66 N. 
Y.S.2d 410, 271 App.Biv. 780. 



FAVPER8 


70 O.J.S. 


§ 60 

In some jurisdictions it has been held that ability 
to support an indig’ent relative may depend on ability 
to earn money by personal labor, as well as on the 
possession of property;^ but in other jurisdictions 
it has been held that liability does not arise when 
the power of support depends on manual labor 
alone. ^ 

c. Condition of Person to Be Supported 

A person is not entitled to support from relatives un¬ 
less he is in such condition of dependency as is required 
by the statute imposing liability. 

In order to subject a person to liability under stat¬ 
utes making relatives liable for the support of a 
poor or indigent person, it is necessary that the 
latter be unable to provide for himself and likely to 
become a public charge;® but ordinarily he need 
not be a pauper in the technical sense that he has 
actually become a public charge.*^ However, some 
statutes apply only to the support of indigent per¬ 
sons who have actually become public charges.® 

A person is not entitled to support as long as he 
possesses or has presently available personal means 
reasonably sufficient for his support.^ A person 
owning property of a substantial value and availa¬ 
ble for his support is not a poor person for whose 
support his relatives are liable.^® However, the 
mere fact that a person owns some property does 
not necessarily bring him within the terms of the 
statute if the property is not immediately available 


or is insufficient for his support.^^ 

d. Manner and Extent of Support 

An Indigent person is to be supported by his rela¬ 
tives responsible at such place and in such nnanner as 
the statutes imposing liability may direct. 

The place and manner of support of an indigent 
person by his relatives depend on the provisions of 
the statute imposing liability.^^ In some jurisdic¬ 
tions this is to a certain extent for the determination 
of the relative on whom the liability is imposed.^® 
In other jurisdictions it has been held that the duty 
to support does not carry with it the right to deter¬ 
mine the place where the support shall be fur- 
nished.^^ 

e. Persons Liable 

(1) In general 

(2) Liability of parent for support of 

child 

(3) Liability of child for support of par¬ 

ent 

(4) Liability of grandparent for support 

of grandchild 

(5) Liability of grandchildren for sup¬ 

port of grandparents 

(6) Liability of kindred by affinity 

(7) Liability of coillateral relatives 

(8) Liability of spouses to support each 

other 


4. N.T.—Bemadus v. Williamson, 1 
Wheel.Cr. 234. 

Wis.—State v. Witham, 35 N.W. 934, 
70 Wis. 473. 

48 C.X p 510 note 13. 

5. Pa.—^In re Whitesell, 18 Pa.I>ist. 
620—Commonwealth v. Miller, 8 
PsL.Co. 525. 

e. Miss.—^bee v. Lee's Estate, 191 
So. 661, 186 Miss. 636. 

Isr.T. —^Winter v. Winter, 285 IST.Y.S. 
260, 246 App.Biv. 232—^Mothner v. 
Mothner, 276 N.T.S. 916, 243 App. 
Biv. 629—^Anonymous v. Anony¬ 
mous. 26 K.Y.S.2d 697, 176 Misc. 
103. 

Wash.—Moss v. Moss, 1 P.2d 916. 163 
Wash. 444. 

48 C.J. p 510 note 17. 

Who are paupers grenerally see supra 
§S X 2- 

Absolute destitatiou 

‘(1> It is not necessary that the 
person to be supported shall be ab¬ 
solutely destitute. 

Cal.—James v. Edwards, 41 P.2d 370, 
4 CaI.App.2d 611. 

K.y.—New York v. Wasserman, 196 
N.Y.'S. 325, 40 N.Y.Cr. 168. 

(2) However, it has been held that 


a "‘pauper** entitled to support from 
certain persons is one who is com¬ 
pletely destitute.—Citizens & South¬ 
ern Nat. Bank v. Cook, 185 S.E. 318, 
182 G-a. 240. 

Person must be in such situation 

that if support is not provided by 
the designated relatives it will be 
necessary that support be given by 
public authorities.—Tulin v. Tulin, 
200 A. 819, 124 Conn. 518—^Koniak v. 
Koniak, 195 A. 189, 123 Conn. 338. 

Inability to find employment 

The fact that a person has physi¬ 
cal or mental capacity to earn a liv¬ 
ing, but by reason of economic or so¬ 
cial conditions is unable to find em¬ 
ployment and to make use of his 
capabilities, does not ipso facto dis¬ 
charge the obligation of persons le¬ 
gally chargeable with his support by 
reason of blood relationship and 
shift the obligation to the communi¬ 
ty. 

N.Y.—^Hommel v. Hommel, 22 N.Y.S. 
2d 977. 

Pa.—Commonwealth v. Wright, Quar. 
Sess., 28 Del.Co. 522. 

7. N.Y.—Ketcham v. Ketcham, 29 N. 
‘ Y.B.2d 773, 176 Misc. 993—Anony¬ 
mous V. Four Anonymous, 18 N.Y. 
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S.2d 578, 173 Misc. 623—^Provisero 
V. Provisero, 12 N.Y.S.2d 441. 

48 C.J. p 510 note 18. 

8 . Pa.—^Montgomery v. Wick, 22 A. 
2d 95, 146 Pa.Super. 219—'Com¬ 
monwealth V. Staszewski, Quar. 
Sess., 29 Erie Co. 231, 13 Som.Leg. 
J. 160. 

9. Conn.—^Koniak v. Koniak, 195 A. 
189, 123 Conn. 338. 

10 . Iowa.—Polk County v. Owen, 174 
N.W. 99, 187 Iowa 220. 

48 C.J. p 510 note 20. 

11. Cal.—James v. Edwards, 41 P. 
2 d 370. 4 Cal.App.2d 611. 

La.—Tolley v. Karcher, 200 So. 4, 
196 La. 685. 

48 C.J. p 510 note 21. 

12. Conn.—Condon v. Pomroy-Grace, 
48 A. 756, 73 Conn. 607, 53 L.R.A. 
696. 

Hass.—^Pairhaven v. Howland, 103 
N.E. 302, 216 Mass. 149. 

Requisites of order of relief see in¬ 
fra § 61 h. 

13. Hass.—^Fairhaven v, Howland, 
supra. 

48 C.J. p 610 note 24. 

14. Conn.—Condon v. Pomroy-Grace, 
48 A. 756, 73 Conn. 607. 63 L.R.A. 
696. 
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(1) In General 

Such relatives as are designated by statute are liable 
for the support of an Indigent person. 

It is within the discretion of the legislature to 
determine what relatives shall support an indigent 
person incapable of supporting himself.^^ 

The statutes imposing liability for the support of 
indigent persons usually designate the relatives who 
sihalll bear responsibility,^® and no liability arises 
unless the person sought to be charged expressly or 
by necessary implication falls within one of the 
classes designated in the statute.!'^ The relatives 
are liable in such order as the statutes may desig¬ 
nate.^® A county may waive its right to compel one 
relative to furnish support, and may pursue its 
remedy against another relative also liable under the 
statute. 

Liability of minor, A minor able to provide 
support may be compellled to do so if he is of suf¬ 
ficient ability and is within the statutory degree of 
relationship to the poor person^® unless the statute 
restricts liability to adult children.^i 

(2) Liability of Parent for Support of Child 

Parents are required to support their Indigent adult 
children where such responsibility is imposed on them by 
statute. 


Aside from the common-law liability on the part 
of parents for the support of their minor unemanci¬ 
pated children and their adlult children who are in 
such physical or mental conditipn as to be incapaMe 
of self-support, considered in Parent and Child §§ 
14-17, the statutes in many jurisdictions have im¬ 
posed on the parent, if of sufficient ability, a legal 
duty to support children, including adult children, 
who have become or are likely to become public 
charges,22 and in some instances the statute pro¬ 
vides that the delinquent parent shall himsellf be 
treated as a pauper.23 The statutory liability of the 
parent is not affected by the fact that the child is a 
minor whom the parent has emancipated^^ or by the 
fact that the child does not reside with the parent.25 
The mere fact that a pauper child had married, 
while a minor, without the consent of his or her 
parent does not relieve the parent of the statutory 
liability to support the child,*2® but as between the 
parent and the husband of the child the primary 
obligation to support the child is on the husband.27 
Some statutes imposing on a father, mother, etc., 
the duty of supporting an indigent child have been 
held not to apply to a mother whose husband is 
living, 28 but under other statutes the liability of the 
father and mother is joint and several' and continues 
to exist notwithstanding they have been divorced.29 


15. Mass.—^Attorney G-eneral v. 
Board of Public Welfare of North¬ 
ampton, 48 N.E.2d 689, 313 Mass. 
675. 

Vt.-r-Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt. 
316. 

16- Mass.—^Town of Plymouth v. 
Hey, 189 N.E. 100, 285 Mass. 357. 

N.T.—^Lee v. Smith, 291 N.T.S. 47, 
161 Misc. 43. 

Pa,—In re Doyle’s Estate, 38 Pa-Dist. 

& Co. 476, 3 Fay.D.J. 144. 

48 C.J. P 511 note 30. 

17- Mass.—^Town of Plymouth v. 
Hey, 189 N.E. 100, 285 Mass. 357. 

N.T.—Lee v. Smith, 291 N.T.S. 47, 
' 161 Misc. 43—Hodson v. Picker, 287 
N.T.S. 642, 159 Misc. 356. 

Pa,—In re Doyle’s Estate, 38 Pa.Dist. 
& Co. 476, 3 Fay.D.J. 144—Com¬ 
monwealth V. Bernsdorff, 94 Pittsb. 
Leg.J. 282. 

48 C.J. p 511 note 30. 

18. N.T.—Caplan v. Caplan, 32 N, 
T.S.2d 43, 177 Misc. 847. 

48 C.J. p 509 note 6 [c]. 

19. Iowa.—Jasper County v. Osborn, 
59 Iowa 208. 

20. Conn.—^Bradley v. Fenn, 130 A- 
126, 103 Conn. 1. 

^ C.J. p 511 note 31. 

21- Ky.—Wood V. Wheat, 11 S.W,2d 
916, 226 Ky. 762. 


22. La.—Tolley v. Karcher, 200 So. 
4, 196 La. 685. 

Neb.—^Howard County v. Enevoldsen, 
224 N.W. 280, 118 Neb. 222. 

N.T.—^In re Kasner’s Estate, 26 N.T. 
S.2d 488, 175 Misc. 832—Anony¬ 
mous V. Anonymous, 18 N.T.S. 2d 
806, 173 Misc. 679—^Anonymous v. 
Anonymous. 20 N.T.S. 2d 30. 

N.D.—Bismarck Hospital and Dea¬ 
conesses Home V. Harris, 280 N.W, 
423, 68 N.D. 374, 116 A,L.R. 1274. 
Pa.—^In re Erny’s Estate, 12 A.2d 333, 
337 Pa. 542—Department of Public 
Assistance v. Palmer, 45 Pa.Dist. & 
Co. 590—^Department of Public As¬ 
sistance V. Cucura, 45 Pa.Dist. & 
Co. 549—^Department of Public As¬ 
sistance V. Heinbaugh, 45 Pa,Dist. 
& Co. 38—Case of Vendetti, Quar. 
■Sess., 28 Erie Co. 38. 

S.D.—^Tesch v. Tesch, 277 N.W. 328, 
65 S.D. 637—^Haakon County v. 
Staley. 243 N.W. 671, 60 S.D. 87. 
Wash.—Moss v. Moss, 1 P.2d 916, 
163 Wash. 444. 

48 C.J. p 511 note 35. 

Liability of stepparent see Infra sub¬ 
division e (6) of this section, 

XUegitimate child 

Where a dependent. Illegitimate, 
feeble-minded child was committed 
to the custody of the state board of 
control but not admitted to a state 
institution, the mother was respons¬ 
ible for its support.—County of 
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Stearns v. Township of Fair Haven, 
279 N.W. 707. 203 Minn. 11. 

Statute as part of poor laws 

A statute requiring parents and 
children of poor people unable to 
maintain themselves by work to 
maintain such poor people to extent 
of ability of parents and children 
was not a part of the poor laws, but 
was intended to create a legal obliga¬ 
tion of support between parent and 
adult children.—Bismarck Hospital 
and Deaconesses Home v. Harris, 280 
N.W. 423, 68 N.D. 374, 116 A.L.R. 
1274, 

23. .Conn.—McCarthy v. Hinman, 35 
Conn, 538. 

48 C.J. P 511 note 36. 

24. Minn.—Hendrickson v. Queen, 
182 N.W. 952, 149 Minn. 79. 

25. N.T.—Pagal v. Reger, 286 N.T.S. 
484, 247 App.Div. 853—^In re Kas¬ 
ner’s Estate, 25 N.T.S.2d 488, 175 
Misc. 832. 

26. Da.—Tolley v. Karcher, 200 So. 
4, 196 La. 685. 

27. N.T.—^Fishman v. Wagenheim, 
299 N.T.S. 909, 252 App.Div. 485. 

Duty of husband to support wife see 
infra subdivision e (8) of this sec¬ 
tion and Husband and Wife § 15. 

28. Mass.—Gleason v. Boston, 10 N; 
E. 476,144 Mass. 25. 

29. S.D.—^Tesch v. Tesch, 277 N.W. 
328, 65 S.D. 637.- 
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A statute providing that it is the duty of the father, 
the mother, and the children of any poor person to 
support such person does not create a joint liability 
of the father and mother to support a poor child, 
but the obligation of the parents is individual and 
several.^® 

Under the rules considered supra subdivisions b, 
€ of this section, liability for the support of chil¬ 
dren may not be imposed on the parent where the 
parent is not of sufficient ability to provide sup- 
portal or the child is not in such financial condition 
as is necessary under the statute to be entitled to 
support from the parent. ^2 Xhe fact that an adult 
son has supported himself since he reached his ma¬ 
jority will not relieve the parent from liability where 
the son subsequently becomes an invalid and unable 
to work.23 

Liability to support adopted children. Where a 
statute relieves the natural parents of an adapted 
child of all parental duties and responsibilities, the 


natural parents are not liable for the support of 
such child, even though the adopting parent is desti¬ 
tute and the child is likely to become a public 

charge. 2 4= 

(3) Liability of Child for Support of Parent 

A child is under no obligation to support an indigent 
parent unless such responsibility is imposed on him by 
statute. 

At common law a child is not bound to support 
his parent, as considered in Parent and Child § 24, 
and, in the absence of an obligation imposed by stat¬ 
ute, the child is under no liability to support an 
indigent or pauper parent.25 

Under the statutes in the various states, how¬ 
ever, it is very generally made the duty of a child, 
who is able to do so, to support its parents where 
the latter are helpless and indigent, and this duty 
will be enforced where the facts show a case falling 
within the terms or intent of the statute.26 The 


30. Cal.—Tuller v. Superior Court in 
and for Los Ang-eles County, 10 P. 
2d 4S. 215 Cal. 352. 

31. N.Y.—Klebes v, Condon, 22 N.Y. 
S.2d 86, 260 App.Div. 238—Cope¬ 
land V. Weber, 24 N.T.S.2d 590, 175 
Miv,c. 403. 

Pa.—Commonwealth v. Nodzaic, 60 
Pa.I>ist. & Co. 294. 

Wash.—Moss v. Moss, 1 P.2d 916, 163 
Wash. 444. 

48 C.J. p 509 note 11 [a], 12 [a]. 
Pathex not of snf9.cieiit ability 

—In re Biele’s Estate, 61 N.T.S. 
2d 397, 187 Misc. 196—In re Mil- 
ler^s Estate, 64 N.Y.S.2d 258. 
Mother not of sufficient ability 
N.T.—^Bradley v. Zimmerman, 180 A. 

241, 13 N.XMisc. 580. 

Ownership of property 

(1) Ownership of property was not 
sufficient to show that the parents 
were able to provide support.—Town 
of Winchester v. Town of Burlins- 
ton, 21 A.2d 371, 128 Conn. 185. 

(2) Fact that a mother owns a 
borne worth three thousand dollars 
does not necessarily show that she 
has sufficient financial ability.—^De¬ 
partment of Public Assistance v. 
Mooney, 40 Pa.I>ist. & Co. 374. 

32. N.T.—^Fishman v. Wagenheim, 
299 Ur.Y.S. 909, 252 App.Div. 485— 
Winter v. Winter, 285 N.Y.S. 260, 
246 App.Div. 232. 

Wash.^—Moss V. Moss, 1 P*2d 916, 163 
Wash. 444. 

48 C.J, p 510 note 17 [c], [grl. 

Ownership of property does not 
necessarily preclude support.—Tolley 
V. Karcher, 200 So. 4, 196 La. 685. 
Seceipt of income by firrandchild 
Father financially able to do so 


was required to support daug-hter 
thirty-two years of age, without 
means and unable to find work, even 
though daughter's sick child was re* 
ceiving allowance of twelve dollars 
and fifty cents weekly from small 
trust of wliich her child was bene¬ 
ficiary for maintenance of such child 
who was also in need of medical care. 
—^Frankel v. Goldstein, 280 N.Y-S. 
191, 155 Misc. 531. 

33. Pa.—Commonwealth v. XJlrick, 
32 Pa,Co. 283. 

34. N.Y.—Betz v. Horr, 11 N’.E.2d 
548, 276 N.T. 83, 114 A.L.R. 491— 
In re Garrison, 14 N.Y.S.2d 803, 171 
Misc. 983. 

Effect of adoption on liability of nat¬ 
ural parents generally see Adop¬ 
tion of Children § 58. 

Liability of adopted child to support 
parents see infra subdivision e (3) 
of this section. 

35. Ky.—Wood v. Wheat, 11 S.W.2d 
916, 226 Ky. 762. 

N.T.—^In re Salm’s Guardianship, 12 
N.T.S.2d 678, 171 Misc. 367, af¬ 
firmed 16 N.T.S.2d 1022, 258 App. 
Div. 875, affirmed 27 N.E.2d 46, 282 
N.T. 765. 

ZSffect of criminal statute 

(1) Statute making it a crime tfor 
a child to fail to support an indigent 
parent imposes no civil liability.— 
Gardner v. Hines, Ohio Com,Pl., 68 
N,E.2d 397. 

(2) Failure to support indigent 
parent as* criminal offense see infra 
§ 80. 

36. Cal.—Kelley v. State Bd. of So¬ 
cial Welfare, 186 P.2d 429, 82 Cal. 
App.2d 627—Garcia v. Superior 
Court in and for San Bernardino 
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County, 113 P.2a 470, 45 Cal.App. 
2d 31—^Los Angeles County v. 
Hurlbut, 111 P.2d 963, 44 Cal.App. 
2d 88—James v. Edwards, 41 P.2d 
370, 4 Cal.App.2d 611. 

Colo.—Board of Com’rs of Phillips 
County V. Kohrell, 68 P.2d 32, 100 
Colo. 445. 

Conn.—Rogers v. Kinnie, 54 A.2d 487, 
134 Conn, 58. 

Ga.—Citizens & Southern Nat. Bank 
V. Cook, 185 S.E. 318, 182 Ga. 240. 
Ky.—Wood V. Wheat, 11 iS.W.2d 916, 
226 Ky. 762. 

La.—Tolley v. Karcher, 200 So. 4, 
196 La. 685—Steib v. Owens, 182 
So. 660, 190 La. 517—^Mock v. Trav¬ 
is, App., 7 So.2d 632. 

N.J.—Morris County Welfare Board 
V. Gilligan, 31 A.2d 805, 130 N.J. 
Law 83. 

N.Y.—Betz V. Horr, 294 N.Y.S. 546, 
250 App.Div. 457, reversed on oth¬ 
er grounds 11 N.B.2d 548, 276 N.T. 
83, 114 A.L.R. 491—^Mendelsohn v. 
Mendelsohn, 80 N.T.S.2d 913, 192 
Misc. 1014—Robinson v. Connor, 
300 NTS- 845, 165 Misc. 406—In 
re Vanderbilt, 276 N.Y.S. 745, 153 
Misc, 884—Ketcham v. Ketcham, 29 
N.T.S.2d 773, 176 Misc. 993— 

Anonymous v. Anonymous, 17 N.T. 
S. 604, 173 Misc. 244—^Alessandro v. 
Camelli, 47 N.Y.S.2d 237—Hommel 
V. Hommel, 22 NY.S.2d 977. 

N.D.—^Bismarck Hospital and Dea¬ 
conesses Home V. Harris, 280 NW. 
423, 68 N.D. 374, 116 A.L.R. 1274. 
Pa.—^Mattis v. Arcadia Coal Co., 25 
A.2d 610, 148 Pa.Super. 462—Com¬ 
monwealth V. Auman, 39 Pa.Dist. & 
Co. 448—In re Bauer, 29 Pa.Dist. 
& Co. 372, 53 Montg.Co. 89, 85 

Pittsb.Leg.J. 607, 51 York Leg.Rec. 
27—Commonwealth v. Moyer, Quar. 
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oMigation of a child to support his mother is secon¬ 
dary to the obligation of the child^s father to sup¬ 
port her.Where there is more than one child, their 
liability under the statutes is several.^S Where un¬ 
der the statute the children are equally liable for 
the support of a poor parent, the obligation may not 
be shifted to one of the children to the exclusion of 
the others.2^ A child cannot relieve himself of the 
statutory liability to support a poor parent by an 
agreement to pass the responsibility to another mem¬ 
ber of the family or to a stranger.^® Likewise, the 
child’s liability is not discharged by the execution 
of a contract with a charitable corporation for the 
lifetime care of the parent in a home where the 


§ 60 

parent refuses to remain an inmate of the home and 
is temperamentally unfit for group living.^^ 

On the other hand, the liability of a child to sup¬ 
port its parent is not to be extended beyond the 
instances mentioned in the statute,^2 and it can be 
enforced only in the mode and under the circum¬ 
stances pointed out by the statute.'^s The liability 
of a child to support his parents is secondary to his 
obligation to support his wife and own children.^^ 
Under the rules considered supra subdivisions b, c 
of this section, the liability of a child to support his 
parents exists under the statutes only where the 
child is of sufficient ability to furnish support^^ 
and the parents are in such financial condition as is 


Sess., 58 Montg-.Co. 155—Common¬ 
wealth V. Gooderham, Com.PL, 21 
Northumb.Leg.J. 239. 

S.D.—Schwan v. Premack, 17 N.W.2d 
911, 70 S.D. 371—^Hodkinson v. 

Parker, 16 N.W.2d 924, 70 S.D. 272. 
Wash.—Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27. 192 Wash. 475, 
114 A.L.R. 531. 

48 C.J. P 511 note 41. 

Exemption from liability see infra 
subdivision g: of this section. 

Extent of support 

‘‘Support and maintenance*' as 
used in statute imposing obligation 
on child over sixteen years of age to 
provide for support and maintenance 
of parent who is in destitute or ne¬ 
cessitous circumstances, means in a 
moral and legal sense, having regard 
to the situation, mode of life, and 
condition of persons concerned, and 
requires the child to furnish support 
and maintenance as comports with 
the health, comfort, and welfare of 
normal individuals according to their 
standards of living, considering his 
or her own means, earning capacity, 
and station in life.—Mitchell-Powers 
Hardware Co. v. Eaton, 198 S.E. 496, 
171 Va. 255. 

Effect of social security acts 

(1) Social security act providing 
that benefits shall not be payable to 
any person who has earning capacity, 
income or resource, whether such in¬ 
come or resource is received from 
some other person, sufficient to meet 
his needs for reasonable subsistence 
compatible with decency and health, 
does not purport to place on son, who 
had been supporting his father, the 
absolute and unqualified duty to sup¬ 
port his indigent father, and it plac¬ 
es on son no enforceable legal obli¬ 
gation.—^Howlett V. State Social Se¬ 
curity Commission, 146 S.W.2d 94, 
236 Mo.App. 231, certified to Hewlett 
V. Social Security Commission, 149 
S.W.2d 806, 347 Mo. 784, 

(2) Social security act did not 
manifest an Intent to penalize dutiful 
children and sanction sacrifices by 


them to the extent of depriving 
themselves of necessities by support¬ 
ing indigent parents while permit¬ 
ting others to refuse under similar 
situations to make sacrifices and to 
saddle the burden of supporting their 
indigent parents on the public, and 
the act does not relieve children able 
to do so of their responsibility of as¬ 
sisting their aged parents but recog¬ 
nizes a moral obligation for them to 
do so.—^Nichols v. State Social Se¬ 
curity Commission of Missouri, 164 
S.W.2d 278, 349 Mo. 1148. 

(3) Social security generally see 
the C.J.S. title Social Security and 
Public Welfare § 1 et seq. 

37. N.T.—^Jenkins v, Jenkins, 40 N. 
T.S.2d 173, 179 Misc. 905. 

38. Cal.—Garcia v. Superior Court 
in and for San Bernardino County, 
113 P.2d 470, 45 Cal.App.2d 31, 

N.T.—^Ketcham v. Ketcham, 29 N.T. 
S.2d 773, 176 Misc. 993. 

39. Ky.—Wood V, Wheat, 11 S.W.2d 
916, 226 Ky. 762, 

Contribution and apportionment 
among relatives see infra subdivi¬ 
sion f of this section. 

40. Cal.—^Kentfield v. Kentfield, 63 
P.2d 1111, 8 Cal.2d 75. 

41. N.T,—l^euerstein v. Hewhurger, 
53 lSr.Y.S,2d 906. 

42. Colo.— Corpus Juris quoted iu 
Board of Com'rs of Phillips Coun¬ 
ty V. Kohrell, 68 P.2d 32, 33, 100 
Colo. 445. 

Neb.—Spomer v. Allied Electric & 
Fixture Co., 232 N.W. 767, 120 Neb. 
399. 

N.T.— Corpus Juris cited la Couteau 
V. Couteau, 77 N.T.S.2d 113, 117, 
192 Misc. 736— Corpus Juris cited 
in Castellani v. Castellani, 28 N. 
Y.S.2d 879, 903, 176 Misc. 763— 
Corpus juris cited in Anonymous 
V. Anonymous, 26 N.T-S.2d 597, 600, 
176 Misc. 103—Alessandro v. Cam- 
elli, 47 N.Y.S.2d 237. 

48 C.J. p 511 note 42. 

43. Colo.—^Board of Com'rs of Phil¬ 
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lips County v. Kohrell, 68 P.2d 32, 
100 Colo. 445. 

N.Y.—^Anonymous v. Anonymous, 26 
N.Y.S.2d 597, 176 Misc. 103—Ales¬ 
sandro V. Camelli, 47 N.Y.S.2d 237. 
Pa.—Commonwealth v. Chiara, 60 
Pa.Dist. & Co. 547. 

Wash.—Occidental Life Ins. Co. v. 
Powers, 74 P.2d 27, 192 Wash, 475, 
114 A.L.R. 531. 

48 C.J. p 512 note 43. 

Action for support furnished see in¬ 
fra § 62. 

Criminal prosecution for failure to 
support parent see infra § 80. 
Mode of enforcing liability of rela¬ 
tives generally see infra § 61- 
Necessity of order for support 
In some jurisdictions a child is un¬ 
der no legal obligation to support 
his indigent parent until an order has 
been obtained against him in pro¬ 
ceedings under the statute.—^Pinel v. 
Rapid R. System, 150 N.W. 897, 184 
Mich. 169—^Schwanz v. Wujek, 128 N. 
W. 731, 163 Mich. 492. 

44. N.Y.—Castellani v. Castellani, 
28 N.Y.S.2d 879, 176 Misc. 763. 

45. Cal.—San Bernardino County r. 
McCall, 132 P.2d 65, 56 Cal.App.2d 
99. 

N.Y,—^Kullman v. Wyrtzen, 41 NT. 
S.2d 682, 266 App.Div. 791, 802— 
In re Morrissey's Estate, 49 N.Y. 
S.2d 464, 183 Misc. 530. 

Pa,—Commonwealth v. Moyer,. Quar. 

Sess., 58 Montg.Oo. 155. 

48 C.J. p 509 note 6 [a], [bj. 

Married daughter 

(1) Married woman, who devoted 
herself to keeping house for husband 
and three children, had no earnings 
or assets, and was wholly dependent 
on husband, would not be required to 
contribute toward maintenance of in¬ 
digent father.—^Mendelsohn v. Men¬ 
delsohn, 80 N.Y.S.2d 913, 192 Misc. 
1014. 

(2) Law requiring adult children 
to support their dependent parents 
does not contemplate that married 
woman, forty-five yearsf old, must 
curtail or abandon her household du- 
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essentiail to entitk them to support.*^® It has been 
held that if a mother is receiving support from one 
of her children she cannot compel support from her 
other children,although it has also been held that 
a mother may compel support from her several chil¬ 
dren proportionately although the devotion of one 
child with whom the mother resides is so great that 
without any help from the other children such child 
wouild doubtless continue to house, feed and nurse 
the mother until her death.'^s 

Age of child. Liability to support a parent exists 
against children of such age as is fixed by the stat¬ 
ute.A minor child is within the provisions of a 
statute making children liable for the support of 
their parents^® unless the statute expressL'- confines 
responsibility to adult children.^l 


Adopted and foster children. Adopted children 
must support their indigent adoptive parents where 
responsibility for such support is imposed on them 
by statute.52 statute imposing iiabilty on a “child^^ 
casts responsibility on an adopted child where under 
a general statutory construction act the word 
“child” includes children by adoption.53 
A foundling raised to maturity by a person, but 
not adopted, is not such person's “child” within a 
statute requiring a child to support its indigent 
parents.54 However, under a statute providing that 
children are bound to maintain their parents who 
are in need it has been held that a foster child, not 
formally adopted, is liable for the support of the 
indigent foster parent.55 

Illegitimate children. It has been held that the 


ties in order to earn money for sup¬ 
port of her parent.—^Alessandro v. 
Camelli, 47 ]Sr.T.S.2d 237. 

Ability of soa and married daugrliter 
compared 

Generally, an adult son’s financial 
responsibility for his dependent 
mother’s support is greater than that 
of her married daughter, who is not 
gainfully employed and has no per¬ 
sonal resources, but devotes herself 
entirely to management of her house¬ 
hold at her husband’s sole expense.— 
Alessandro v. Camelli, supra. 

Baugliter receiving alimony from 
husband 

A wife, who received in a separa¬ 
tion action alimony for the care, ed¬ 
ucation, and maintenance of her child 
and for the support of herself, could 
not be compelled to contribute to 
support of her father, who was a re¬ 
cipient of public welfare.—Applica¬ 
tion of Dunaway, 22 ]Sr.T.S.2d 69, 174 
Misc. 735. 

Ownership of property 

Daughter's ability to contribute to 
support of mother who was likely to 
become public charge was not shown 
by proof that daughter and her hus¬ 
band owned a house by entirety, on 
theory that husband should account 
to daughter for one half of reason¬ 
able rental value of the house, since 
tenant by entirety is not liable to co- 
tenant for use and occupancy, except 
where one occupies to exclusion of 
the other.—^Kullman v. Wyrtzen, 41 
2Sr.Y.S.2d 682 , 266 App.Div. 791, 802. 

Miss.—^Dee v. Lee’s Estate, 191 

So. 661, 186 Miss. 636, applying 
Louisiana law. 

K.Y.-;—Ap-onymous v. Four Anony¬ 
mous, 18 K.Y.S.2d 678, 173 Misc. 
623—^Anonymous v. Anonymous, 
26 3Sr.Y.S.2d 697, 176 Misc. 103— 
Neuerstein v. Xewburger, 53 N.Y. 
S.2d 906—^Hommel v. Hommel, 22 
N.Y.S.2d 977. 


S.D.—Hodkinson v. Parker, 16 ZST.'W’. 

2d 924, 70 S.D. 272. 

Va.—Mitchell-Powers Hardware Go. 

V. Eaton, 198 S.E. 496, 171 Va. 255. 
48 C.J, p 510 notes 17 [d], [e], 21 [a]. 
What law governs 

Louisiana statute relating to duty 
of children to maintain ascendants 
who are in need did not control on 
question of liability of estate of de¬ 
cedent who was resident of Louisi¬ 
ana to daughter-in-law on claim for 
board, lodging, laundry, etc., fur¬ 
nished decedent where decedent had 
home and farm in Mississippi, since 
residence in Louisiana did not neces¬ 
sarily deprive decedent of homestead 
rights in Mississippi.—^Lee v. Lee’s 
Estate, 191 So. 661, 186 Miss. 636. 

Absolute destitution is not essen¬ 
tial.-—Janes v. Edwards, 41 p.2d 370, 
4 Cal.App.2d 611. 

^Destitute or necessitous circum¬ 
stances” 

Under statute requiring persons 
over sixteen years of age to provide 
for support of parent in destitute or 
necessitous circumstances, the par¬ 
ent’s being in destitute or necessi¬ 
tous circumstances is essential to 
I parent’s right to support, “destitute" 
i meaning not possessing the necessi- 
i ties of life, in a condition of extreme 
want without possessions or resourc¬ 
es, “necessitous” meaning living in 
or characterized by poverty.—Mitch¬ 
ell-Powers Hardware Co. v. Eaton, 
198 S.E. 496, 171 Va. 255. 

Grantor entitled to support from 
realty under condition in deed by 
which he conveyed realty to wife 
was not a poor person.—^Application 
of Mach, 25 N.W.Bd 881, 71 S.D. 460. 

Refusal to live in old folks’ home 

Where son had made contract with 
charitable corporation for lifetime 
care of parent, who was without 
earnings or assets, in an old folks* 
home, but parent refused to remain 
an inmate and was temperamentally 
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unfit for group living, the parent 
was a dependent adult and was like¬ 
ly to become a public charge.—^Neu- 
erstein v. JSTewburger, 63 N.Y.S.2d 
906. 

Temporary aid by stranger to par¬ 
ent does not relieve child of obliga¬ 
tion.—Ketcham V. Ketcham, 29 N.Y. 
S.2d 773, 176 Misc. 993. 

Mother held “dependent person” 
Mich.—In re Shassberger, 239 N.W. 
862, 257 Mich. 1. 

47. Cal.—Dufey v. Yordi, 84 P. 838, 
149 Cal. 140, 117 Am.S.R. 125, 4 
L.R.A.,N.S., 1159, 9 Ann.Cas. 1017. 

48. N.Y.—^Anonymous v. Four 

Anonymous, 18 N.Y.S.2d 578, 173 
Misc. 623. 

49. Va.—^Mitchell-Powers Hardware 
Co, V. Eaton, 198 S.E. 496, 171 Va 
255. 

50. S.D.—Tobin v. Bruce, 162 N.W. 
933, 39 S.D. 64, certiorari denied 
33 S.Ct. 7, 245 U.S. 18, 62 L.Ed. 
123. 

51. Ky:—Wood v. Wheat, 11 S.W.2d 
916, 226 Ky. 762. 

52. N.Y.—Couteau v. Couteau, 77 N. 
Y.S.2d 113, 192 Misc. 736, 

Pa.—Commonwealth v. Chiara, 60 Pa 
Uist. & Co. 547. 

Effect of adoption on child general¬ 
ly see Adoption of Children §§69- 
63. 

Liability of parents to support 
adopted child see supra subdivision 
e (2) of this section. 

53. Pa—Commonwealth v. Chiara, 
supra 

54. Cal.—^Parshall v. Parshall, 205 
P. 1083, 56 CaLApp. 553. 

55. Foster parent’s expression of in- 
tentlon to make will did not release 
foster daughter and her husband 
from obligation to maintain deceased 
while in needy circumstances.—Suc¬ 
cession of Savant, 132 So. 263, 15 
LaApp, 396. 
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words “child” and “children” within a statute re¬ 
quiring a child or children t!o support their indigent 
parents do not impose liability on an illegitimate 
child to support either of its parents.^® However, 
a child born of an invalid ceremonial marriage may 
be responsible for the support of an indigent parent 
under a statute providing that a child born of a 
ceremonial marriage shall be deemed the legitimate 
child of its parents for all purposes regardless of the 

validity of the marriage.^7 

Married children. The fact that a child is mar¬ 
ried does not, in the absence of a statutory limita¬ 
tion, relieve him of his liability to support his in¬ 
digent parents.58 

(4) Liability of Grandparent for Support of 
Grandchild 

Where required by statute, grandparents must support 
their indigent grandchildren. 

Although in the absence of statute a grandparent 
is under no duty to support his grandchildren, as 
considered in Parent and Child § 19, in many juris¬ 
dictions there are statutes imposing the duty to sup¬ 
port indigent grandchildren under certain conditions, 
and if the facts show a case coming within the terms 
and conditions of the statute the liability will be en¬ 
forced,®^ Such statutes are within the podice power 
of the state,60 and are not invalid as attempts to 


§ 60 

transmute a moral obligation into a legal one.®^ 
The fact that the parents of a child are living does 
not relieve the grandparents from liability.®^ A 
grandparent will not be relieved from liability by 
the fact that the probate court has appointed a 
guardian for his minor grandchild, with custody of 
the child’s person.®^ 

On the other hand, a grandparent is not liable 
where the case does not come within the terms of 
the statute imposing liability.®^ Under the rules 
considered supra subdivisions b, c of this section, 
the liability of the grandparents to support a grand¬ 
child exists under the statutes only where they are 
of sufficient ability to furnish support®® and the 
grandchild is in such a situation as entitles him to 
support.® 6 

Liability as affected by obligations of other rela¬ 
tives. It has been held that the grandparents are 
liable where the parents are unable to maintain the 
child,and under some statutes the liability of the 
grandparents is expressly conditioned on the in¬ 
ability or absence of a nearer relative.®® 

The liability of grandparents to support their 
grandchildren is expressly conditioned by some stat¬ 
utes on the fact that the father is dead or adequate 
support for the child cannot be obtained from the 
child’s parents.®® Under such statutes the liabili- 


56. N.T.—Castellani v. Castellani, 
28 N.Y.S.2d 879, 176 Misc. 763, af¬ 
firmed Capaldo v. Capaldo, 34 N.Y. 
S.2d 400, 263 App.Biv. 984, appeal 
denied 35 N.Y.S.2d 267, 264 App. 
Div. 755, disapproving- Lee v. 
Smith, 291 N.Y.S. 47, 161 Misc. 43. 

57. N,Y.—Spenser v. Spenser, 41 N. 
Y.S.2d 887. 

58. Minn.—Moore v. Palen, 36 iKT.W. 
2d 540, 228 Minn. 148. 

58. Neb.—^In re Allen*s Estate, 25 
N.W.2d 757, 147 Neb. 909-—Howard 
County V. Enevoldsen, 224 N.W. 
280, 118 Neb. 222. 

N.Y.—In re Berg’s Will, 67 N.Y.S.2d 
577, 271 App.I>iv. 934—Calhoun v. 
Calhoun, 11 N.Y.S.2d 415, 256 App. 
Div. 672, reargument denied Cal¬ 
houn, on behalf of Calhoun v. Cal¬ 
houn, 12 N.Y.S.2d 784, 257 App.Div, 
817—Panzo v. Panzo, 82 N,Y.S.2d 
228, 192 Misc. 989—Caplan v. Oap- 
lan, 32 N.Y.S.2d 43, 177 Misc. 847 
—^In re Kasner’s Estate, 25 N.Y.S. 
2d 488, 175 Misc. 832—Anonymous 
V. Anonymous, 20 N.Y.S.2d 30. 

48 C.J. p 512 notes 47, 48. 

Effect of exis-felng coverture 

It has been held that statutes im¬ 
posing in general terms liability on 
grandmothers for the support of 
their indigent grrandchildren should 
he construed as though the descrip¬ 


tion were “grandmother not being 
under coverture," and that a grand¬ 
mother whose husband is alive is un¬ 
der no liability for the support of her 
grandchild.—G-leason v. Boston, 10 
N.E. 476, 144 Mass. 25—48 C.J. P 512 
note 58. 

father’s objection to his son’s 
marriage has no effect on his liabil¬ 
ity for the support of the children of 
the marriage.—Guardians of Poor v. 
Smith, 4 Pa.L.J.R. 60, 6 Pa.L.J. 433. 
Repeal of statute 

Pa.—^In re Ginder’s Estate, Orph., 50 
Lanc.Rev. 95. 

60. N.J,—Stark v. Pagan, 97 A. 778, 
779, 89 N.LLaw 29. 

61. N.J.—^Stark v. Pagan, supra. 

62. Mass.—^Pairhaven v. Howland, 
103 N.E. 302, 216 Mass. 149. 

48 C.J. P 512 note 52. 

63. Mass.—^Fairhaven v. Howland, 
supra, 

64. N.Y.—In re Miller’s Estate, 64 
N.Y.S.2d 258. 

Pa.—Commonwealth v. Bernsdorffi 
Co., 94 Pittsh.Leg.J, 282. 

48 C.J. P 512 note 49. 

65. Grandfather noi of sufficient 
ability 

N.Y.—^In re Tarantino’s Estate, 51 N. 
Y.S.2d 546, 183 Misc. 288, affirmed 
66 N.Y.S.2d 410. 271 App.Div. 780 

10 ^ 


—Copeland v. Weber. 24 N.T.S.2d 
590, 175 Misc. 403—In re Miller's 
Estate, 64 N.Y.S.2d 258, 
Grandmother not of sufficient ability 
N.Y.—In re Claiborn's Estate, 51 N. 
Y.S.2d 543. 

Contributions received by respond¬ 
ent from a well-to-do wife would be 
considered as income for purpose of 
determining respondent’s financial 
ability to pay for support of a grand¬ 
child who was a public charge of 
city,—^Panzo v. Panzo, 82 N.Y.S.2d 
228, 192 Misc. 989. 

Grandparent need not dispose of 
property which is his only source of 
revenue.—^Barcelo v. Barcelo, 143 So. 
354, 175 La. 398. 

66. N.Y.—^Sands v. Sands, 76 N.Y.S. 
2d 914, 273 App.Div. 872—^Larkin 
V. Larkin, 28 N.Y.S.2d 269, 262 App. 
Div. 868—Rosen v. Rosen, 91 N.Y. 
S.2d 208. 

67. Pa.—^In re Hadsall, 3 Kulp 129. 
48 C.J. p 509 note 6 fd], p 512 note 

53. 

68. Iowa.—^Monroe County v. Abeg- 
glen, 105 N.W..350, 129 Iowa S3. 

48 C,J. P 512 note 53 [bj. 

69. N.Y.—Rowley v. Puller, 296 N. 
Y.S. 805, 251 App.Div. 793, affirmed 
12 N.E.2d 456. 276 N.Y. 519—In re 
MoClancy’s Estate, 45 N.Y.S.2d 917, 
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ty of the parents is primary and the responsibility 
of the grandparents is secondaryJ^^ The grand¬ 
parents are not liable tinder such statutes where ade¬ 
quate support may be obtained from the child’s par- 
entsJ^ 

Age of child. The grandparents are responsible 
for the support of grandchildren of such age as is 
fixed by the statute.'^^ 

Liability to support illegitimate childre'fi. A 
grandparent is under no legal obligation to support 
an indigent illegitimate grandchild'^® unless the 
responsibility of support is imposed by statuteJ^ 
The statutes requiring a grandparent to support his 
grandchildren do not apply to the illegitimate off¬ 
spring of his chiidJ® 

The maternal grandparents are liable for the 
grandchild’s support where the statutes so provide, 
but, in the absence of a statutory obligation, the 
paternal grandparents are not liable for the grand¬ 
child’s support 


(5) Liability of Grandchildren for Support 

of Grandparents 

Unless liability is imposed by statute, grandchildren' 
are not responsible far the support of their indigent 
grandparents. 

A grandchild is not liable at common law for the* 
support of his grandparents, as considered in Parent 
and Child § 24, but under some statutes grandchil¬ 
dren are liable for the support of indigent grand¬ 
parents under certain circumstances'^® and the fact 
that the grandchild is an infant does not affect this* 
statutory liability.*^® As between the grandchildren 
and children of the indigent person, the liability of 
the children is primary and the responsibility of the 
grandchildren is secondary.®^ 

(6) Liability of Kindred by Affinity 

Unless liability is imposed by statute, a felatlve by 
affinity is not responsible for the support of a poor person. 

In the absence of an obligation imposed by stat¬ 
ute, a relative by affinity is not liable for the support 
of a poor person.®^ Statutes requiring a father, 


182 Misc. 866, affirmed 51 lsr.Y.S.2d 
90, 268 App.Div. 876, affirmed 61 
lQ'.E.2d 752, 294 N.Y. 760—-Sands v. 
Sands, 92 N.Y.S.2d 846, 196 Misc. 
725—^Panzo v. Panzo, 82 N.Y.S.2d 
228, 192 Misc. 989—Szilagyi v. Szil- 
a^yi, 11 ]Sr.Y.S.2d 469, 170 Misc. 
1009. affirmed 15 ]N'.Y.S.2d 107, 267 
App.Div. 630—Rosen v. Rosen, 91 
27.Y.S.2d 208. 

"Child included in a petition” 

Under statute providing’ that 
where father of a "child included in 
a petition" for support is dead, or 
where court in its judgment is un¬ 
able to secure adequate support for 
such child from its parents and 
child's grandparents are of sufficient 
means to support it, the grandpar¬ 
ents are chargeable with child’s sup¬ 
port, the quoted words mean a peti¬ 
tion in which support for a child is 
sought.—^McCormick v. Pribil, 19 N, 
Y.S.2d 740. 

What constitutes adequate support 
is question of fact which must be 
determined in light of what is rea¬ 
sonable, and the phrase “adequate 
support" must be construed to mean 
the provision of income necessary to 
meet reasonable requirements.—Szil- 
agyi V. Szilagyi, 11 JSr-Y.S.2d 469, 170 
Misc. 1009, affirmed 15 N'.Y.S.Bd 107, 
257 App.Div. 630. 

70- K.Y.—Sands v. Sands, 76 N.Y.S. 
2d 914, 273 App.Div. 872—^Larkin 
V. Larkin, 28 3Sr.Y.S.2d 269, 262 App. 
Div. 868—^Application of Sagen- 
dorf. 13 N’.Y;S.2d 863, 257 App.Div. 
1042—Rowley v. Puller, 296 N'.Y.S. 
805, 251 App.Div. 793, affirmed 12 
N.B.2d 456, 276 N.Y. 519—Caplan 
V. Caplan. 32 lSr.Y.S.2d 43, 177 Misc. 


847—Szilagyi v. Szilagyi, 11 N.Y.S. 

2d 469, 170 Misc. 1009, affirmed 15 

3Sr.Y.S.2d 107, 257 App.Div. 630. 

As between mother and grandpar¬ 
ents, mother’s legal liability is the 
primary one, notwithstanding, as be¬ 
tween father and the mother, the fa¬ 
ther’s liability comes first.—Anony¬ 
mous V. Anonymous, 18 N.Y.S.2d 806, 
173 Misc. 679. 

Stepparent 

With respect to grandmother's lia¬ 
bility for support of grandchild, un¬ 
der statute, liability for support of 
an infant child rests first on the fa¬ 
ther of the child, then on the child’s 
mother, and then on the grandpar¬ 
ents of the child, and then, and only 
then, on the’ stepparent of the child. 
—Caplan v. Caplan, 32 N.Y.S.2d 43, 
177 Misc. 847. 

71. N.Y.—Sands v. Sands. 76 N.Y.S. 

2d 914, 273 App.Div. 872—Calhoun 

V, Calhoun, 11 N.Y.S.2d 415, 256 

App.Div. 672, reargument denied 

Calhoun, on behalf of Calhoun v. 

Calhoun, 12 N.Y.S.2d 784, 257 App. 

Div. 817—Szilagyi v. Szilagyi, 9 N. 

Y.S.2d 440, 256 App.Div. 249. 

Aibility of mother to furnish support 

(1) Mother of children cannot be 
separated from them so that she 
might be gainfully employed in or¬ 
der to provide for them when there 
are grandparents possessed of suffi¬ 
cient means to provide for the chil¬ 
dren.—^Rosen v. Rosen, 91 N.Y.S.2d 
208. 

(2) Where mother sought to com¬ 
pel grandparents to contribute to 
support of infant children, the fact 
that she had a small sum on 'which 

no 


she could draw did not preclude the 
domestic relations court from mak¬ 
ing an order requiring grandparents 
to contribute to support of children.. 
—Rosen v. Rosen, supra. 

72. N.Y.—Szilagyi v. Szilagyi, 16 N.. 
Y.S.2d 107, 257 App.Div. 630. 

73. Pa.—Commonwealth v. Oampag-' 
na, 40 Pa.Dist. & Co. 478, 89 Pittsb. 
Leg.J. 23. 

Duty to support bastards generally 
see Bastards §§ 18-20. 

74. Pa.—In re McAllister, 81 Pa., 
Dist. & Co. 4, 45 Lanc.Rev. 601, 85 
Pittsb.Leg.jr. 844, 51 York Leg.Rec. 
119. 

75. Pa.—Commonwealth v. Campag* 
na, 40 Pa.Dist. & Co. 478. 89 Pittsb. 
Leg.J. 23. 

48 C.J. p 512 note 56. 

76. Pa.—In re McAllister, 81 Pa. 
Dist. & Co. 4, 45 Lanc.Rev. 601, 85 
Pittsb.Leg.J. 844, 51 York Leg.Rec. 
119. 

77. Pa.—Commonwealth v. Campag- 
na, 40 Pa.Dist. & Co. 478, 89 PittsK 
Leg.J. 23. 

78. Pa.—Commonwealth v. Tomlin^ 
son, 32 Pa,Dist. Sf. Co. 209. 

48 C.J. p 512 note 60. 

79. Conn.—Bradley v. Penn, 180 A. 
126, 103 Conn. 1. 

N.H.—Chesterfield v. Hart, Smith 
350. 

80. Pa.—Commonwealth v. Tomlin¬ 
son, 32 Pa.Dist. & Co. 209—Com¬ 
monwealth V, Zinnell, Quar.Sess., 
28 Del.Go. 434. 

81. N.J.—^Bradley v. Zimmerman* 
180 A. 241, 13 N.‘J.Miao: 5P0 l ' 
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mother, grandfather, grandmother, child, etc., to 
support each other if in need do not obligate rela¬ 
tives by affinity to support a poor person,82 and the 
fact that the relative by affinity on whom it is sought 
to impose 'liability for the support of the poor person 
acquired property by virtue of the marriage does 
not alter the rule.^^ Accordingly, in the absence 
of statute, a person is under no obligation to sup¬ 
port an indigent mother-in-law or father-in-law®^ 
or a daughter-in-law or son-in-law.®^ 

Stepparents and stepchildren. In the absence of 
statute, a stepparent is not under a duty to support 
his stepchildren, as considered in Parent and Child 
§ 80, even though such stepchildren are indigent.®® 
However, under some statutes stepparents may be 
charged with the support of indigent stepchildren.®7 
Such statutes should be construed to operate pro¬ 
spectively rather than retroactively®® and should 
not apply to a stepparent where the marriage was 
entered into prior to the enactment of the statute.®® 
Under some statutes the liability of the stepparent 
is conditioned on his knowledge of the existence 
of the child at the time of his marriage.®® 

In the absence of statute, a stepchild is not 
bound to maintain his indigent stepparents.®^ 


(7) Liability of Collateral Relatives 

Collateral relatives are not liable for the support of 
a poor person except where an obligation to support him 
is imposed by statute. 

Unless an obligation is imposed by statute, col¬ 
lateral relatives are not liable for the support of 
one of them who may be indigent.®^ No legal 
obligation rests on brothers and sisters to support 
each other although the one seeking support may 
be indigent,®® unless responsibility is imposed by 
statute.®^ Statutes imposing such liability have 
been held valid.®^ Such statutes, however, will 
be enforced only in accordance with their terms 
and conditions.®® 

In the absence of a statute imposing liability, a 
nephew is not liable for the support of his uncle j*®"^ 
nor, in the absence of statute, is a child's paternal 
aunt liable for the child's support.®® 

(8) Liability of Spouses to Support Each 

Other 

Where the duty is imposed by statute, one spouse 
may be liable for the support of the other spouse who is 
indigent. 

In addition to the general obligation of a hus¬ 
band to support his wife, as considered in Husband 


B2- Pa.—^In re Doyle's Estate, 38 Pa. 
Dist. & Co. 476, 3 Fay.L.J. 144. 

Vt.—Town of St. Johnsbury v. Town 
of Sutton, 150 A. 133. 102 Vt. 451. 

48 C.J. p 512 note 63. 

83. N.H.—Chesterfield v. Hart, 

Smith 350. 

84. Cal.—Grace v. Carpenter, 108 P. 
2d 701, 42 Cal.App.2d 301. 

K.T.—^Application of Dunaway, 22 N". 
Y.S.2d 69, 174 Misc. 735—Alessan¬ 
dro V. Camelli, 47 N.T.S.2d 237. 

48 C.J. P 512 note 63 [c]. 

85. Conn.—^Newtown v. Danbury, 3 
Conn. 553. 

Pa.—In re Doyle's Estate, 38 Pa.Dist. 
& Co. 476, 3 Fay.L.J. 144—Com¬ 
monwealth V. Bernsdorff, Co., 94 
Pittsb.Leg.J. 282. 

48 C.J. p 512 note 63 [a]. 

86. N.J.—Bradley v. Zimmerman, 
180 A. 241, 13 N.J.Misc. 580. 

Vt.—^Town of St. Johnsbury v. Town 
of Sutton, 150 A. 133, 102 Vt. 451. 

48 C.J. p 512 note 63 [d]. 

87. N.Y.—In re Public Welfare De¬ 
partment, 280 !N'.Y.S.2d 489, 245 
App.Div. 1, appeal dismissed Kane 
V. Kecci, 198 N.E. 613, 269 K.Y, 13 
—In re Du Mond, 92 !N'.Y.S.2d 862, 
196 Misc. 14—^People ex rel. Dem- 
ing- V. Williams, 292 N.Y.S. 468, 
161 Misc. 573. 

liability of stepmother 

Term ^‘stepparent" as used In stat¬ 
ute declaring stepparent legally 

chargeable with support of stepchil¬ 


dren likely to become public charges 
means stepfather and does not in¬ 
clude a stepmother.—Glowsky v. Git- 
lin, 25 N.Y.S.2d 957. i 

liability to support illegitimate child I 

(1) Child of whose existence moth¬ 
er's husband was aware at time of 
marriage with child’s mother was 
stepchild of mother’s husband, not¬ 
withstanding child was illegitimate, 
and hence stepfather was chargeable 
with support and maintenance of 
child on proof that child was or was 
likely to become public charge.— 
Jones V. Jones, 292 N.Y.S. 221, 161 
Misc. 660. 

(2) Liability to support illegiti¬ 
mate child generally see supra sub¬ 
division a of this section. 

(3) Liability of grandparents to 
support illegitimate grandchild see 
supra subdivision e (4) of this sec¬ 
tion. 

88. K.Y.—In re Public Welfare De¬ 
partment, 280 N.Y.S. 489, 245 App. 
Div. 1, appeal dismissed Kane v. 
Necci, 198 N.E. 613, 269 N.Y. 13. 

89. N.Y.—^In re Public Welfare De¬ 
partment, 280 N.Y.S. 489, 245 App. 
Div. 1, appeal dismissed Kane v. 
Necci, 198 N.E. 613, 269 N.Y. 13— 
In re Du Mond, 92 N.Y.S.2d 862, 196 
Misc. 14—Glowsky v. Gitlin, 25 N. 
Y.S.2d 957. 

90. N.Y.—'Caplan v. Caplan, 32 N.Y. 
S.2d 43, 177 Misc. 847—Jones v. 

Ill 


Jones, 292 N.Y.S. 221, 161 Misc. 
660—Glowsky v. Gitlin, 25 N.Y.S. 
2d 957. 

91. Conn.—^Newtown v. Danbury, 3 
Conn. 553. 

48 C.J. p 512 note es [e]. 

Support of stepparents by stepchild 
generally see Parent and Child § 
81. 

92. Ariz.—^Lobban v. Vander Vries 
Realty & Mortgage Co., 60 P.2d 
933, 48 Ariz. 180. 

Ill.—People V. Hill, 46 N.E. 796, 163 
Ill. 186. 36 L.R.A. 634. 

93. U.S.—^Higginbotham v. Boggs, 
Va., 234 F. 253, 148 C.C.A. 155. 

Ariz.—Lobban v. Vander Vries Real¬ 
ty & Mortgage Co., 60 P.2d 933, 48 
Ariz. 180. 

N.Y.—Couteau v. Couteau, 77 N.Y.S. 
2d 113, 192 Misc. 736—Lee v. 

Smith, 291 N.Y.S. 47. 161 Misc. 43. 

48 C.J. p 513 note 65. 

94. Ill.—People V. Hill, 46 N.E. 796, 
163 Ill. 186, 36 L.R.A. 634. 

95. Ill.—People v. Hill, supra. 

96. Minn.—^Mower County v. Rob¬ 
ertson, 82 N.W. 666, 79 Minn. 357. 

Or.—Multnomah County v. Faling, 91 
P. 21, 49 Or. 603. 

97. Iowa.—^Dawson v. Dawson, 12 
Iowa 512, 

98. N.Y.—^Anonymous v. Anony¬ 
mous, 18 N.Y.S,2d 806, 173 Misc. 
679. 
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and Wife § IS, in some jurisdictions there are stat¬ 
utes imposing liability on the husband to support 
his wife where she is indigent or is, or is likely to 
become, a public charge.As between the com¬ 
munity and the husband, the husband is primarily 
chargeable with his wife^s support.^ 

The husband is not liable under such a statute 
unless the wife comes within its terms.^ The wife 
is not entitled to support from her husband under 
such statutes where she is not in such financial 
condition as to merit support.^ 

Liability of wife to support husband. While at 
common law the wife is under no legal obligation 
to support her husband, as considered in Husband 
and Wife § 16, nevertheless by statute in some 
jurisdictions the wife is responsible for the sup¬ 
port of an indigent husband.^ The fact that the 
husband ordinarily is under a dhty to support his 
wife does not relieve the wife of the statuto-ry 
obligation to support her indigent husband.^ As 
between the public and the wife, the primary obliga¬ 
tion is on the wife.® 

Under the rules considered supra subdivisions b 
and c of this section, the wife’s liability arises only 
where she is of sufficient ability*^ and the husband is 
in such financial condition as to be entitled to sup¬ 
port under the statute.® 

f, Oontribution and Apportionment among Rel¬ 
atives 

Where relatives are iointly liable for the support of 
a poor person anrf support is furnished by one of them, he 
may compel the other relatives to contribute. 


Where relatives are jointly liable for the support 
of a poor person, and support is furnished by one, 
he may compel the others to contribute,^ and it has 
been held that such contribution for past and future 
support is enforceable by a suit in equity.^® The 
statutes sometimes provide for proceedings by one 
relative to apportion among other relatives jointly 
liable the cost of the pauper’s support^l Contribu¬ 
tion may not be recovered where it is not shown 
that the relative sought to be charged is of sufficient 
ability to furnish support^^ or that the person sup¬ 
ported is an indigent or poor person.^® 

g. Exemption from Liability 

The misconduct of an indigent person will not re¬ 
lieve a relative of the statutory liability to support him 
unless the statute exempts the relative from such re¬ 
sponsibility. 

The misconduct of 'an indigent person will not 
affect the statutory liability of the relative to furnish 
him with support^^ unless an exemption for such 
misconduct is provided for by the statute.^® A stat¬ 
ute providing for exemption from liability because 
of the misconduct of the indigent person does not 
contemplate remote acts of indiscretion, or in¬ 
ability of such pauper to deal wisely in business 
affairs, but bad conduct involving some element of 
moral delinquency, occasioning his poverty.^® The 
bad conduct must also have an immediate bearing 
on, and be the material and proximate cause of, 
the poverty of such poor person.^ 7 

Liability of child to support parent. In the ab¬ 
sence of a statutory exemption, the misconduct of 


99. IT.S.—^McGlothan v. Pennsyl¬ 
vania R. Co., r>.C.Pa., 72 P.Supp. 
176. 

N.T.—In re Barry’s Estate, 24 N.T.S. 
2d 881, 175 Misc. 993—Hodson v. 
Picker, 287 N.T.S. 642, 159 Misc. 
356. 

Liability of husband and wife for 
necessaries furnished see Husband 
and Wife §§ 50-64. 

X. N.T.—Becher v. Becher, 74 N.T.S. 
2d 44. 

48 CJ. P 509 note 6 [e] (1), 

2. Conn.—^Koniak v. Koniak, 195 A. 
189, 123 Conn. 338. 

3. Conn,—^Koniak v. Koniak, supra. 

4. tJ.S.—McGlothan v. Pennsylvania 
R. Co., D.C.Pa., 72 P.Supp. 176. 

N.T^—rHodson v. Picker, 287 N.T.S. 
. . 642, 159 Misc. 356. 

Pa.—Commonwealth „ ex rel. Kill- 
maier v. Hermann, 99 Pa.’Super. 
135—Department of Public Assist¬ 
ance V. Palmer, 45 Pa.Dist. &Co. 
590—^Department of Public Assist¬ 
ance V* Heinbaug-h, 45 pa.Dist. & 
Co. 38—Commonwealth v. Hein- 


baugh, Com.pl., 5 Pay.L.J. 127, 56 
York Leg.Rec. 77. 

Retroactive operation 
Provisions of statute charg-ing- 
wife with responsibility for support 
of husband who is recipient of pub¬ 
lic relief was not retroactive, not¬ 
withstanding such provisions were 
applicable to marriages contracted 
previously to its enactment.—^Hod- 
son V. Stapleton, 290 N.T.S. 570, 248 
App.Div. 524. 

5. N.T.—Hodson v. Picker, 2S7 N.T. 
S. 642, 159 Misc. 356. 

6. N.T.—^Hodson v. Stapleton, 290 

N.T.S. 570, 248 App.Div. 524— 

Hodson V. Picker, 287 N.T.S. 642, 
159 Misc. 356. 

7. N.Y.—^Hodson v. Stapleton, 290 
N.T.S. 570, 248 App.Div. 524—-Hod¬ 
son V. Picker, .287 N.T.S. 642, 159 
Misc. 356. 

8. N.T.—^Hodson v. Picker, supra. 

9. Ill.—Jones v. Pool, 55 N.E.2d 394, 
323 IlLApp. 293. 

Minn.—^Manthey v. Schueler, 147 N. 

W. 824, 126 Minn. 87. 

48 C.J, p 513 note 70, 
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10. Ill.—^Rogers v. Rogers, 51 111. 
App. 683. 

11. Mass.—^Parr v. Flood, 11 Cush. 
24. 

48 C.J. p 513 note 72. 

12. Wash.—Moss v. Moss, 1 P.2d 
916, 163 Wash. 444. 

13. . Wash.—^Moss v. Moss, supra. 

14. N.T.—^Mendelsohn v. Mendel¬ 
sohn, 80 N.Y.S.2d 913, 192 Misc. 
1014—^Ketcham v. Ketcham, 29 N. 
Y:S.2d 773, 176 Misc. 993, disap¬ 
proving In re Garrison, 14 N.T.S. 
2d 803, 171 Misc. 983—^Hodson v. 
Holmes, 294 N.T.S. 537, 162 Misc. 
226. 

48 C.J. p 513 note 76. 

15. Ill.—^People V. Peoria & E. Ry. 
Co., 187 N.E. 795, 354 III. 30. 

Mich.—^In re Shassberger, 239 N.W. 

862, 257 Mich. 1. 

48 C.J. p 513 note 77. 

16. Minn.—^Mower County v. Rob¬ 
ertson, 82 N.W. 666, 79 Minn. 357. 

17. Minn.—^Mower County v. Rob¬ 
ertson, supra. 

48 C.J. p 513 note 79. 
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an indigent parent does not relieve his child from 
fulfilling his statutory obligation to support the 
parentis The child is not relieved of liability be¬ 
cause the parent may have deserted the child or be¬ 
cause he has committed such acts as to make him 
unworthy of the child’s aid.^® The fact that the 
parent in the past may have favored one child over 
the other children does not alter the legal obligation 
imposed.20 In some jurisdictions, however, the stat¬ 
utes exempt a child from liability for the support of 
an indigent parent under certain circumstances. 
Thus under -statute a child may be exempt from lia¬ 
bility where the parent has abandoned and neglected 
to support the child while he was under -a certain 

age. 22 

§ 61 . - Proceedings to Compel Support 

a. In general 

b. Jurisdiction and venue 

c. Persons entitled to maintain proceed¬ 

ings; parties 

d. Process or notice 

e. Pleading 

f. Evidence 

g. Trial or hearing 

h. Determination, judgment, or decree 

i. Amount of recovery 

j. Costs 

k. Review 

l. Seizure of property 

a. In General 

The statutory liability of relatives to support an in¬ 
digent person is to be enforced by means of such remedy 
as may be provided by the statute. 


In various jurisdictions the proceedings to compel 
relatives to support an indigent person are regulated 
by statute23 and liability can be enforced only by 
means of the remedy provided for by the stat¬ 
ute.2^ Where, however, the statute imposing lia¬ 
bility on certain relatives to support an indigent 
person fails to provide for the enforcement of the 
liability, no action for the future support of the 
indigent person may be maintai<ned,25 although, as 
discussed infra § 62, the public authorities may 
furnish necessaries to the indigent person and re¬ 
cover therefor in an action against the designated 
relatives. 

Conditions precedent A demand on the relative 
to support the pauper is unnecessary before the 
institution of proceedings to enforce the statutory 
liability for support unless the statute so requires.23 
In a proceeding against a grandparent for the sup¬ 
port of a grandchild, a finding of inability on the 
part of the father, who is primarily liable, to sup¬ 
port the child is not a condition precedent to the 
filing of the petition for support, especially where 
the petition is made by the father of the child.27 

Defenses. In proceedings to compel support of 
an indigent person, various defenses have been 
urged.28 Where a poor person's physical condition 
is such that he cannot be expected to carry on a 
gainful occupation, particularly if by so doing he is 
likely to shorten his life span, it is no defense to an 
action for support that, pending a demand for sup¬ 
port, he continues to work 'as best he can.23 

1). Jnrisdictioii and Venue 

The existence and extent of jurisdiction In the courts 


18. ]Sr.T.—^Hodson v. Holmes, 294 
Y.S. 537, 162 Misc. 226. 

48 C.J. P 613 note 76 [a] (2). 

19. K.Y.—Mendelsohn v. Mendel¬ 
sohn, 80 N.Y.S.2d 913, 192 Misc. 
1014—^Ketcham v. Ketcham, 29 N. 
Y.S.2d 773, 176 Misc. 993—^Hommel 
V. Hommel, 22 N.Y.S.2d 977. 

Pa.—Commonwealth v. Auman, 39 
Pa.Dist. «& Co. 448. 

20. N.Y.—^Mendelsohn v. Mendelsohn, 
80 lSr.Y.S.2d 913, 192 Misc. 1014. 

21- Mich.—In re Shassbergrer, 239 
N.W. 862, 257 Mich. 1. 

22. Sixteen years of agre 
Mich.—In re Shassberger, supra. 

23- Cal.—^Los Angeles County v. 

Frisbie, 122 F.2d 526, 19 Cal.2d 634. 
N.Y.—^Hodson v. Grumlich, 280 N.Y. 

S. 193, 156 Misc. 199. 

48 C.J. p 614 notes 82, 83. 

Actions for support furnished see 
infra § 62. 

Criminal proceedings to enforce sup¬ 
port see infra § 80. 

70 C.J.S.—8 


Liability of pauper and pauper’s es¬ 
tate see infra § 64. 

MTature of proceeding 

Under some statutes the proceed¬ 
ing is not criminal or civil but is of 
a quasi nature and is sui generis.— 
In re Henriksen, 44 N.Y.'S.2d 406, 182 
Misc. 560. 

24. Colo.— Bo&Td. of Com’rs of Phil¬ 
lips County v. Kohrell, 68 P.2d 
32, 100 Colo. 445. 

Pa.—Commonwealth v. Chiara, 60 
Pa.Dist. & Co. 547. 

Wash.—Conant v. State, 84 P.2d 378, 
197 Wash. 21—Occidental Life Ins. 
Co. V. Powers, 74 P.2d 27, 192 
Wash. 475, 114 A.L.R. 631. 

48 C.J. P 514 note 82. 

In action against third person 

Statutory obligation of adult child 
to support parents cannot be en¬ 
forced in action against third person. 
—Spomer v. Allied Electric & Fix¬ 
ture Co., 232 N.W. 767, 120 Neb. 399. 

25. S.D.—McCook County v. Kam- 
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moss, 64 N.W. 1123, 7 S.D. 558, 68 
Am.S.R. 854, 31 L.R.A. 461. 

26. Ill.—People V. Hill, 46 N.E3. 796, 
163 Ill. 186, 36 L.R.A. 634. 

27. N.Y.—^McCormick v. Pribil, 19 
N.Y.S.2d 740. 

28. Imposition of support on grand¬ 
son 

In proceeding by mother for order 
of support against daughter, fact 
that daughter’s son was supporting 
her and that imposition of order of 
support would also require him to 
support grandmother is no defense, 
where on proper proceedings and 
proof he might he compelled to pro¬ 
vide support for grandmother.—Com¬ 
monwealth ex rel. Shive v. Cliff, 176 
A. 822, 115 Pa.Super. 605. 

29- Conn.—^Rogers v. Rinnie, 54 A. 

2d 487, 134 Conn. 58. 

Proceeding by mother against chil* 
dren ; , . 

Conn.—^Rogers V. Kinnie^ supra., 
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to order relatives to support indi-gent persons depend on 
statutory authorization. 

Such courts as are desi^ated by statute have 
jurisdiction of proceeding’s to compel the relatives 
■of a poor person to contribute to his support.^® 
Thus, where conferred by statute, jurisdiction is 
lodged in a children's court,31 a county court,^2 a 
court of quarter sessions,a domestic relations 
court,^^ a juvenile and domestic relations court,^^ 
or a municipal' court.^^ 

The statutory liability of relatives will not be 
enforced unless all the jurisdictional prerequisites 
are present,^^ such as a neglect on the part of those 
persons chargeable to provide support for the poor 
person.25 The court must have jurisdiction of the 
subject matter as well as of the person of defend- 
ant.S9 

Residence of parties. The jurisdiction of courts 
to order relatives to support an indigent person de¬ 
pends on the residence of the parties involved to 
the extent that the statutes imposing liability may 
provide.^0 Thus, where required by statute, the 
indigent person must reside in the city^^ or county^s 


or staters in which the action is brought 

The relatives sought to be charged must reside in 
the city or be found therein where the statute so 
requires,^'* but it has been held that the court has 
jurisdiction to order support for an indigent person 
residing in the city as against a nonresident served 
with process within the city although the statute 
is silent as to residential jurisdiction.^® Where the 
'Statute restricts jurisdiction to the court in the 
county in which the poor person resides, the court 
has jurisdiction of an application of a poor person 
resident of the county although the relative sought 
to be charged is a resident of another county within 
the state.^^ 

Age of poor person. The court has jurisdiction to 
order support for an indigent person of such age 
as is fixed by statute.’^ 

c. Persons Entitled to Maintain Proceedings!; 

Parties 

A proceeding to compel relatives to support an in¬ 
digent OP poor person may be maintained by such per¬ 
sons or agencies as the statutes may designate. 


SO- N.T.—Mendelsohn v. Mendelsohn, 
80 N.Y.S.2d 913, 192 Misc. 1014. 
Pa.—^In re Stoner’s Estate, 56 A. 2d 
250, 358 Pa. 252—Common'wealth 
V. Chiara, 60 Pa.Dist.&Co. 547. 
-Criminal proceedings to enforce sup¬ 
port see infra § 80. 

Jurisdiction of particular courts in 
particular states see Courts § § 
249-297. 

:31- Stepcliildren 

Statute defining jurisdiction of 
children’s court in cases of abandon¬ 
ment or uonsupport, etc., of child is 
.applicable only to parent-child rela- 
-tionship ‘and not to relationship of 
stepparent and stepchild.—^People ex 
rel. Deming v. Williams, 292 ISr.Y.S. 
458, 161 Misc. 573. 

.^2. Ill.—^Brown v. Van Keuren, 172 
N.B. 1, 340 Ill. 118. 

N.T.—^In re Henriksen, 44 N.T.S.2d 
406, 182 Misc. 550. 

Pa.—In re Stoner's Estate, 56 A.2d 
250, 358 Pa. 252. 

-33. Pa.—^In re Stoner’s Estate, su¬ 
pra—^In re Jones, $6 Pa.Super. 480 
—Commonwealth v, Chiara, 60 Pa. 
Dist.&Co. 547. 

48 ax p 515 note 96 [bj (1). 
r34u, N.Y.—Mendelsohn v. Mendelsohn, 
80 N.Y.S.2d 913, 192 Misc. 1014— 
Couteau v. Couteau, 77 N.Y,S.2d 
113, 192 Misc. 736—Ketcham v. 
Ketcham, 29 N.T.S.2d 773, 176 

Misc. 993—^ECodson v. Picker, 287 
N.Y.S. 642, 159 Misc. 356—New 
York V. Wasserman, 196 N.Y.S. 
325, 40 N.Y.Cr. 168. 

-Concturent proceeding in other court 
A mother could maintain proceed¬ 


ings in domestic relations court to 
compel support of children by pat¬ 
ernal grandfather, and at the same 
time maintain proceedings in such 
court and in supreme court for or¬ 
der compelling father to support 
children.—^Dooley v, Dooley, 19 N.Y. 
S.2d 562, 174 Misc. 10. 

35. N.J.—^Montwid v. Montwid, 167 
A. 761, 11 N.J.Misc. 648. 

36. Pa.—Commonwealth v. Milne, 
90 Pa.Super. 68. 

48 C-J. p 515 note 96 [b] (2), 

37. Conn.—Rogers v. Kinnie, 64 A. 
2d 4 87, 134 Conn. 58—Tulin v. Tu- 

i lin, 200 A. 819, 124 Conn. 518. 
N.T.-^outeau v. Couteau, 77 N.Y.S. 
2d 113, 192 Misc. 736—^Anonymous 
V. Anonymous, 26 N.Y.S.2d 597, 176 
Misc. 103—^People ex rel. Deming 
V. Williams, 292 N.Y.S. 458, 161 
Misc. 572. 

38- Conn.—^Rogers v. Kinnie, 54 A. 
2d 487, 134 Conn. 58—Tulin v. Tu¬ 
lin, 200 A. 819, 124 Conn. 518. 
'What constitutes neglect 

(1) Neglect imports an omission 
accompanied by some kind of culp¬ 
ability in the conduct of the parties 
and does not mean a mere omission 
or failure without fault.—Town of 
Winchester v. Town of Burlington, 
21 A.2d 371, 128 Conn. 185—Tulin v. 
Tulin, 200 A. 919, 124 Conn. 518. 

(2) Where a parent makes written 
demand on his children for support 
but such demand is ignored, they 
will be deemed to have been guilty 
of neglect although they were not 
informed of the parent’s physical ( 
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condition which rendered employ¬ 
ment hazardous to his health and 
life.—^Rogers v. Kinnie, 54 A.2d 487, 
134 Conn. 58. 

38. Ill.—Brown v. Van Keuren, 172 
N.E. 1, 340 Ill. 118. 

40. N.Y.—^Panzo v. Panzo, 82 N.Y.S. 

2d 228, 192 Misc. 9S9—Ketcham v. 
Ketcham, 29 N.T.S.2d 773, 176 

Misc. 993—^Alessandro v, Camelli, 
47 N.Y.S.2d 237. 

41. N.Y.—Couteau v. Couteau, 77 N. 
T.S.2d 113, 192 Misc. 736—Anony¬ 
mous V, Anonymous, 26 N.Y.S.2d 
597, 176 Misc. 103. 

Person held resident of city 
N.Y.—Couteau v. Couteau, 77 N.Y.S 
2d 113, 192 Misc. 736, 

42. N.Y.—In re Henriksen, 44 N.Y, 
S.2d 406, 182 Misc. 550. 

43. N.Y.—Collins v. Collins, 88 N.T. 
S.2d 136, 194 Misc. 65. 

44. Ijiability of child for parents’ 
support 

N.T.—Alessandro v. Camelli, 47 N.Y. 
'S.2d 237. 

liiability of grandparents for grand¬ 
children’s support 

N.T.—Panzo v. Panzo, 82 N.T.S.2d 
228, 192 Misc. 989. 

45. N.T.—^Ketcham v. Ketcham, 29 
N.Y.S.2d 773, 176 Misc. 993. 

46- N.T.—In re Henriksen, 44 N.T. 

S.2d 406. 182 Misc. 550. 

47. Xiahility of grandparents to 
support grandchild 
N.Y.—Szilagyi v. Szilagyi, 11 N.Y.S. 
2d 469, 170 Misc. 1009, affirmed 15 
N.Y.S.2d 107, 257 App.Div. 630. 
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Where the statute does not provide the manner 
in which the action of the court shall be invoked 
to compel relatives to support an indigent per¬ 
son, it may properly be done by complaint or peti¬ 
tion of the overseer of the poor of the district lia¬ 
ble to support the pauper i^^t, if it acts on a pe¬ 
tition showing jurisdiction to make an order, its 
action will not be invalidated because the petition 
was presented by the pauper.^® 

The statutes usually designate the persons or 
agencies who may institute proceedings to compel 
relatives to support an indigent person,^0 and the 
proceeding may be brought only by such persons 
or agencies as are designated.Where the stat¬ 
ute provides that the proceedings to compel rela¬ 
tives to support a poor person shall be instituted 
by a person having an interest in the latter’s sup¬ 
port, the court has no power to entertain a pro¬ 
ceeding unless the petition is by a person having 
such interest.52 Under various statutes the pro¬ 
ceeding is to be instituted by a political subdivision, 
public welfare officials, or other public officers, 
and under such statutes no other person may bring 
the proceeding.54 A statute empowering a poor 
district, which performs its duty of relieving a poor 
person, to enforce the liability of his relatives 
does not authorize a volunteer to enforce it.^^ 

The indigent person himself may institute the 
proceeding for support where authorized by stat- 
ute.56 Accordingly, he may maintain the proceed¬ 


§ 61 

ing where the statute provides that the proceeding 
shall be instituted by a person having an interest 
in the support of the indigent person.®'^ On the 
other hand, the proceeding may not be maintained 
by the indigent person himself where the statute 
confers the right on other persons or agencies. 

Parties, Such persons as the statutes may require 
should be made parties to a proceeding for the 
support of an indigent person.Where the ob¬ 
ligation of the father and mother to support their 
indigent child is several rather than joint, the 
mother is not a necessary party in an action against 
the father for the child’s support.®^ Where the 
demands of a parent against her mother and her 
son are cumulative and the petition asks for the 
same relief against both parties, there is no misjoin¬ 
der of parties.^i An action by a minor authorized 
to sue may be brought by his mother as next 

friend,®^ 

d. Process or Notice 

Notice of the applicatiort and a reasonable opportunity 
to be heard must be given relatives against whom a pro¬ 
ceeding is brought to compel them to support an Indigent 
person. 

Unless the statute permits a seizure of property,, 
as discussed infra subdivision I of this section,, 
in a proceeding against relatives for the support 
of an indigent person the court must have juris¬ 
diction of the person of the relative sought to be 
charged.®^ The relatives against whom the or- 


48. N.J.—^Ackerman v. Ackerman, 27 
A. 807, 55 N.J.Law 422. 
Proceedings by one relative for ap¬ 
portionment see supra § 60 f. 

48- N.J.—Ackerman v. Ackerman, 
supra. 

50. Conn.—Tulin v. Tulin, 200 A. 
819, 124 Conn. 518. 

N.J.—Montwid v. Montwid, 167 A. 

761, 11 N.J.Misc. 648. 

NT.—^Fairchild Sons v. Diskin, 94 
N.T.S.2d 175, 196 Misc. 495, appeal 
denied 93 N.T.S.2d 800, 276 App. 
Div. 847. 

48 C.J. p 514 note 87. 

51. N.T.—^Fairchild Sons v. Diskin, 
supra—^People ex rel. Deming v. 
Williams, 292 N.Y.S. 458, 161 Misc. 
573. 

N.D.—^Bismarck Hospital and Dea¬ 
conesses Home V. Harris, 280 N. 
W. 423, 68 N.D. 374, 116 A.L.R. 
1274. 

48 C.J. p 614 note 87, p 615 note 88. 

52. Pa.—^In re James, 9 A. 170, 116 
Pa. 152. 

53. N.T.—^Rutecki v. Lukaszewski, 
79 N.T.S.2d 341, 273 App.Div. 638. 

48 C.J. P 514 note 87. 


54. N.T.—In re Henriksen, 44 N.T. 
S.2d 406, 182 Misc. 550. 

Xkiability of children, to support par¬ 
ents 

N.T.—Fairchild Sons v. Diskin, 94 
N.T.S.2d 175, 196 Misc. 495, appeal 
denied 93 N.T.S.2d 800, 276 App. 
Div. 847—In re Salm’s Guardian¬ 
ship, 12 N.T,S.2d 678, 171 Misc. 
367, affirmed 16 N.T.S.2d 1022, 268 
App.Div. 875, affirmed 27 N.E.2d 
46, 282 N.T. 765. 

Xriahility of stepparent to support 
stepchild 

N.T.—In re Du Mond, 92 N.Y.S.2d 
862, 196 Misc. 14—^People ex rel. 
Deming v. Williams, 292 N.T.S. 
458, 161 Misc. 573—Glowsky v. Git- 
lin, 25 N.Y.S.2d 957. 

55. N.H.—Gray v. 'Spalding, 58 N.H. 
345. 

5G- Conn.—Tulin v. Tulin, 200 A. 

819, 124 Conn. 518. 

N.J.—Montwid v. Montwid, 167 A. 
761, 11 N.J.Misc. 648—Glassman v. 
Essex County Juvenile Court, 154 
A, 722, 9 N.J.Misc. 519. 

57. Pa.—In re James, 9 A. 170, 116 
Pa. 152—^Appeal of O'Connor, 104 
Pa. 437—^Petition of Clement, 6 
Pa.Dist. 295, 18 Pa.Co. 71. 
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58. Ill.—Schwerdt v. Schwerdt, 141 
I11.APP. 386, affirmed 85 N.E. 613,- 
235 Ill. 386. 

48 C.J. p 514 note 87 ta] (2). 

58. Grandparents in action against^ 
child’s stepparents 
Provision of statute making step¬ 
parents of dependent minor liable* 
for support of minor likely to be¬ 
come a public charge, and provision* 
that a stepparent of a minor child 
is legally chargeable with support of' 
minor stepchild likely to become a 
public charge if shown that step¬ 
parent had knowledge of minor- 
child's existence at time of marriage, 
cannot be enforced unless grand-- 
parents of child are parties to prb-- 
ceeding.—In re Du Mond, 92 N.T.S., 
2d 862, 196 Misc. 14. 

60. Cal.—^Tuller v. Superior Court 
in and for Los Angeles County, 10^ 
P,2d 43, 215 Cal. 362. 

61. La.—^Tolley v. Karcher, 200 So.. 
4, 196 La, 685. 

62. Conn.—Tulin v. Tulin, 200 A. 
819, 124 Conn. 618. 

63. Ill.—^Brown v. Van Keuren, 172" 
N.E. 1, 340 III. 118. 
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der is applied for must have notice of the appli¬ 
cation and a reasonable opportunity to be heard, 
even though the statute does not expressly require 
notice,*®^ and there must be a compliance with 
a statutory requirement as to notice.Where the 
statute is silent on the subject of the manner of 
giving notice, it may be made by summons or rule 
to show cause. 

e. Pleading 

In proceedings to compel relatives to support an in¬ 
digent person, the general rules of pleading in civil ac¬ 
tions ordinarily apply. 

General rules of pleading ordinarily are applica¬ 
ble in proceedings to compel relatives to support 
an indigent person.®"^ The petition or complaint 
should aver all the essential jurisdictional facts.®® 
Where the statute provides that a person present¬ 
ing a petition must have an interest in the support 
of the poor person, a petition is fatally defective 
which fails to aver that the person making it has 
any interest in the support of the poor person 
named.®® In the absence of a statutory duty to 
make a demand on defendant, no demand by the 
pauper, or anyone in his behalf, need be alleged.'^® 

Ability or inability to support Proper allegations 
must be made as to defendant's ability to furnish 
support for the indigent person or the inability of 


the relative primarily liable to furnish support 
where the proceeding is against a person second¬ 
arily liable but it has been held that in an ac¬ 
tion by a grandchild against his grandparents the 
grandchild is not required to allege that his fa¬ 
ther is unable to furnish support.^^ 

Condition of person to he supported. The peti¬ 
tion or complaint must -allege that the person for 
whose ‘Support defendant is sought to be charged 
is dn such financial condition or in such state of 
dependency as to merit an order for support under 
the statute.73 A complaint which charges failure 
to suppK>rt a poor person *Then and there being 
a pauper" sufficiently avers that such person is 
or will be a charge on the poor district.74 It is 
a sufficient allegation that the poor district has 
incurred expenses, where the complaint sets forth 
that the poor person has been supported by com¬ 
plainant district since a certain day named there- 
in.75 

Issues, proof, and variance. The general rules 
governing issues, proof, and variance in civil ac¬ 
tions usually are applicable.76 Proof must be 
made of the existence of the elements necessary 
to obtaining an order for support under the stat¬ 
ute,77 as, for example, that the person seeking sup¬ 
port is unable to support himself,7® that the rela¬ 
tive sought to be charged is of sufficient ability,7® 


m. N.J.—^Morris County Welfare 
Board v. Gilligan, 31 A.2d 805, 130 
N.JXaw 83. 

Fa.—In re Jones, 96 Pa.Super. 480. 

48 C.J. p 515 note 97. 

Notice as essential to due process 
of law see Constitutional Law § 
619 c. 

effect of appearance 

Fact that husband, in response to 
summons issued out of children’s 
court, appeared without counsel and 
after informally discussing: situa¬ 
tion with judge agreed to pay a cer¬ 
tain sum biweelcly for support of his 
wife and stepchildren did not give 
children's court such jurisdiction 
over husband as to justify subse- 
-quent order, granted without notice 
to husband and without further ap¬ 
pearance by him, directing payment 
of a larger sum biweekly.—^People 
ex rel. Deming v. Williams, 292 N. 
T.S. 458, 161 Misc. 573. 

65* Mich.—North v. Joslin, 26 N.W. 

810, 59 Mich. 624, 648. 

48 C.J. p 515 note 98. 

6G. N.J.—^Ackerman v. Ackerman, 27 
A- 807, 55 NXLaw 422. 

67. Signing of complaint 

Where the proceedings are brought 
in the name of the city or town 
where the poor person has a legal 
settlement, by their proper oncers. 


the complaint is sufficient, although 
made and signed by an attorney in 
behalf of the town.—^Hiram v. Pierce, 
45 Me. 367, 71 Am.D. 555. 

68, Ill.—^Brown v. Van Keuren, 172 
N.E. 1, 340 Ill. 118. 

Pa.—Walker Tp. v. Knisely, 17 Pa. 
Super. 415—Commonwealth v. Zin- 
nell, Quar.'Sess., 28 Del.Co. 434. 
68. Pa.—^In re James, 9 A. 170, 116 
Pa. 152. 

70. Ill.—People v. Hill, 46 N.B. 796, 
163 Ill. 186, 36 L.R.A. 634. 

71. Pa,—Walker Tp. v. Knisely, 17 
Pa.Super. 415—Commonwealth v. 
Zinnell, Quar.Sess., 28 Del.Co. 434. 

Income and property of defendant 
Petition alleging that defendant is 
of sufficient ability to relieve and 
maintain a poor person is sufficient; 
it need not set forth in detail the 
income and property of defendant.— 
Walker Tp. v. Knisely, 17 Pa.Super. 
415. 

72. Conn.—Tulin v. Tulin, 200 A. 
819, 124 Conn. 518, 

73- Ill.—^Brown v. Van Keuren, 172 
N.E. 1, 340 Ill. 118. 

48 C.J. p 515 note 6. 

Publicly cared for or assisted 
Pa.—^Montgomery v. Wick, 22 A.2d 
95, 146 Pa.Super. 219. 
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74. Ill.—People v. Hill, 46 N.E. 796. 
163 Ill. 186, 36 L.R.A. 634. 

75. Me.—^Hiram v. Pierce, 45 Me. 
367, 71 Am.D. 555. 

76. Conn.—Tulin v. Tulin, 200 A. 
819, 124 Conn. 518. 

77. Conn.—Tulin v. Tulin, supra. 

Pa.—Commonwealth ex rel. Leinbach 

V. Leinbach, 171 A. 130, 112 Pa. 
Super. 413, 

78. Conn.—Tulin v. Tulin, 200 A. 
819, 124 Conn. 518. 

N.Y.—Szilagyi v. Szilagyi, 11 N.Y.S. 
2d 469, 170 Misc. 1009, affirmed 15 
N.Y.S.2d 107, 257 App.Div. 630. 
Publicly cared for or assisted 
Pa.—Montgomery v. Wick, 22 A.2d 
95, 146 Pa.Super. .219. 

Public charge 

In proceeding to require paternal 
grandmother to contribute to sup¬ 
port of her grandchild, it was un¬ 
necessary to offer proof that the 
grandchild had or would become a 
public charge in the city.—Caplan v. 
Caplan, 32 N.Y.S.2d 43, 177 Misc. 847. 

79- Conn.—Tulin v. Tulin, 200 A. 
819, 124 Conn. 518. 

N.Y.—^Hodson v. Grumlich, 280 N.Y. 
S. 193. 156 Misc. 199, 
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and that such relative has neglected to provide 
support.^® 

f. Evidence 

The general rules governing evidence In civil ac¬ 
tions ordinarily apply in proceedings to compel relatives 
to support indigent persons. 

In proceedings to compel relatives to support an 
indigent person, the general rules of evidence in 
civil actions ordinarily are applicableSl with re¬ 
spect to presumptions82 and burden of proofS3 and 
the admissibility of evidence.s^ 

Likewise general rules governing the weight and 
sufficiency of evidence usually are applicable in 
proceedings to compel support,both as to the 
necessity for relief^® and the ability of defendant 
to furnish support^^ or the inability of the relative 
primarily liable to support the indigent person,s8 
and exemption from liability because of the mis¬ 
conduct of the indigent person.In passing on 
the testimony the court may take -into consideration 
all the surrounding circumstances shedding any 
light on the ability of defendant to comply with 


the order and may draw reasonable inferences 
therefrom in fixing an order for support.Where 
the statute requires that on filing a petition for sup¬ 
port the petitioner shall be interviewed by a pro¬ 
bation officer who shall obtain such information 
as may be necessary to enable the court to deal 
adequately with the petition, it is the duty of the 
court to take into consideration the report of the 
probation officer.Where liability of a steppar¬ 
ent to support a stepchild is, under the statute, con¬ 
ditioned on the stepparent’s knowledge of the ex¬ 
istence of the child at the time of the steppar¬ 
ent’s marriage, the evidence offered to prove knowl¬ 
edge must be of such character as to satisfy the 
court.® 2 

g. Trial or Hearing 

In proceedings to compel relatives to support an in¬ 
digent person, the general rules governing the triai of 
civil actions ordinarily apply. 

General rules controlling the trial of civil ac¬ 
tions ordinarily are applicable in proceedings to 
compel relatives to support an indigent person.®® 


so. Conn.—Rogers v. Kinnie, 54 A. 

2d 487, 134 Conn. 58--Tulin v. Tu¬ 
lin, 200 A. 819, 124 Conn. 518. 

SI. Conn.—^Rogers v. Blinnie, 54 A. 

2d 487, 134 Conn. 58. 

82. Ability or inability to provide 
support 

Under some statutes, defendant is 
deemed to be of sufficient financial 
ability to contribute support unless 
the contrary affirmatively appears to 
the satisfaction of the court ^ or 
justice thereof.—^Panzo v. Panzo, ’ 82 
N.Y.S.2d 228,192 Misc. 989—Ketcham 
V. Ketcham, 29 N.T.S.2d 773, 176 
Misc. 993—^Anonymous v. Four Anon¬ 
ymous, 18 N.TjS.2d 578, 173 Misc. 
<623—^Anonymous v. Anonymous, 17 
K.T.S.2d 604, 173 Misc. 244. 

83. Ability or IXLability to support 

(1) In proceeding by father 
jagainst sons under poor law, father, 
in order to sustain judgment for sup¬ 
port, is required to prove sons’ earn¬ 
ing capacity at time.—Q-lassman v. 
jSssex County Juvenile Court, 164 A. 
■722, 9 N.J.Misc. 519. 

(2) Father who petitions to re¬ 
quire maternal grandmother to sup¬ 
port his child has the burden to 
prove that he is unable to support 
the child.—^McCormick v. Pribil, 19 
N.Y.S.2d 740. 

(3) However, it has been held 
that, in minor’s action to compel 
paternal grandfather to contribute 
to minor’s support, minor was not 
required to prove that his father 
was unable to furnish support—Tu¬ 
lin V. Tulin, 200 A. 819, 124 Conn. 
518. 


Condition of person to be supported 
In action by aged mother against 
her children to compel them to con¬ 
tribute to her support, on ground 
that she was poor and unable to sup¬ 
port herself, mother could not re¬ 
cover unless she proved that she 
was poor and unable to support her¬ 
self at the commencement of the ac¬ 
tion.—Rogers V. Kinnie, 54 A.2d 487, 
134 Conn. 58. 

84. Cal.—Grace v. Carpenter, 108 
P.2d 701, 42 Cal.App.2d 301. 

48 C.J. p 516 note 10. 

Condition of person to be supported 
In action by aged mother against 
her children to compel them to con¬ 
tribute to her support, on ground 
that she was poor and unable to sup¬ 
port herself, mother’s condition at 
time of the trial was relevant evi¬ 
dence to show her condition when 
the action was brought.—^Rogers v. 
Kinnie, 54 A. 2d 487, 134 Conn. 58. 

85. Support of child by paternal 
grandfather 

Conn.—^Tulin v. Tulin, 200 A. 819, 
124 Conn. 618. 

86. Cal.—Janes v. Edwards, 41 P.2d 
370, 4 Cal.App.2d 611. 

I N.Y.—^Fishman v. Wagenheim, 299 
I N.Y.S. 909, 252 App.Div. 485. 

48 C.J. p 516 note 13. 

^'tTnavoidable cause” 

Neb.—^Howard County v. Enevoldsen, 
224 N.W, 280, 118 Neb. 222. 
Support of parent by child 
Cal.—Janes v. Edwards, 41 p.2d 370, 
4 Cal,App.2d 611. 

N.Y.—Ajionymous v. Anonymous, 17 
N.Y.'S.2d 604, 173 Misc. 244. 

117 


87. N.Y.—^Application of Sagendorf, 
13 N.Y.S.2d 863, 257 App.Div. 1042 
—Calhoun v. Calhoun, 11 NY,S.2d 
415, 256 App.Div. 672, reargument 
denied Calhoun, on behalf of Cal¬ 
houn V. Calhoun, 12 N.Y.S.2d 784, 
257 App.Div. 817. 

48 C.J. p 516 note 14. 

Ability of child to support parents 
Cal.—San Bernardino County v. Mc¬ 
Call, 132 P.2d 65. 56 Cal.App.2d 99. 
Ability of father to support child 
N.Y.—Application of Sagendorf, 13 
N.Y.S.2d 863, 257 App.Div. 1042. 
Ability of wife to support husband 
Pa. —Commonwealth ex rel. Kill- 
maier v. Hermann, 99 Pa.Super. 
135. 

88. Support of child by grandpar¬ 
ents 

N.Y.—Calhoun v. Calhoun, 11 N.Y.S. 
2d 415, 256 App.Div. 672, reargu¬ 
ment denied Calhoun, on behalf of 
Calhoun v. Calhoun, 12 N.Y.S.2d 
784, 257 App.Div. 817—McCormick 
V. Pribil, 19 N.Y.S.2d 740. 

89. Abandonment of child by moth¬ 
er 

Mich.—^In re Shassberger, 239 N.W. 
862, 257 Mich. 1. 

90. Pa.—C ommonwealth ex rel. 
Shive V. ClifC, 176 A, 822, 115 Pa. 
Super. 605- 

91. N.Y.—Lee v. Smith, 291 N.Y.S. 
47, 161 Misc. 43. 

92. N.Y.—Glowsky V. Gitlin, 25 N. 
Y.S.2d 957. 

93p Va. —^Mitchell-Powers Hardware 
Co. V. Eaton, 198 S^E. 49i5, 171 Va. 
255. 
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Where the person to ht supported, because of own¬ 
ership of property, is not a poor person requiring 
support within the meaning of the statute, it has 
been held that either a verdict against his rela¬ 
tives should be set aside®^ or their plea in abate¬ 
ment should be sustained and the question of com¬ 
pelling them to contribute to the person’s support 
be postponed until his property has been ex¬ 
hausted. ^ 5 

Questions of law or fact. General rules in civil 
actions apply with respect to questions of law and 
fact.96 The ability of defendant to furnish sup¬ 
port is a question of fact for the court,^7 or for 
the jury where a trial by jury is had,®^ as are also 
the questions whether the person to be supported 
is a poor person within the meaning of the statute^® 
and whether defendant had failed or refused to 
support the indigent person.^ Where the statute 
imposes liability on grandparents to support their 
grandchildren where adequate support cannot be 
obtained from the parents, the question of what 
constitutes adequate support is one of fact.^ 

Instru^ctions. General rules as to instructions 
in civil actions are applicable.^ 


h. DetermiiLatioii, Judgment, or Decree 

(1) In general 

(2) Modification and vacation 

(3) Enforcement 

(1) In General 

The judgment, order, or decree in proceedings to corrr- 
pei relatives to support indigent persons must conform* 
to statutory requirements. 

In proceedings against relatives to compel them 
to support an indigent person, the general rules, 
governing judgments, orders, and decrees ordi¬ 
narily are applicable.^ The judgment, order, or 
decree must conform to statutory requirements.^' 
A court of limited jurisdiction can make only such 
determination or order as is within the scope of 
the legislative grant of powers to it.® The order 
must in its provisions as to relief and maintenance 
strictly follow the statute which is its foundation.'^ 
Thus an order is fatally defective for failure to* 
direct the manner of relief and maintenance, if this 
is required by the statute.® Likewise an order is 
invalid if, when not so authorized by the statute, 
it directs payment of a given sum,^ or embraces 
several poor persons in a joint pro vision,or fixes 


Befeudaxit is entitled to heariugr 
under statute imposing obligation to 
support indigent relatives.—Com¬ 
monwealth ex rel. Leinbach v. Lein- 
bach, 171 A. 130, 112 Pa.Super. 413. 
94, Iowa.—Polk County v. Owen, 
174 IT.W. 99, 187 Iowa 220. 

95- Iowa.—^Polk County v. Owen, 
supra, 

96- N.Y.—In re Diele's Estate, 61 
]Sr.T.S.2d 397, 187 Misc. 196. 

97- Cal.—San Bernardino County v. 
McCall, 132 P.2d 65, 56 Cal.App.2d 
99. 

N.Y.—In re Diele's Estate, 61 N.Y.S. 

2d 397, 187 Misc. 196. 

48 C.J. p 516 note 19. 

98- Iowa.—^Polk County v. Owen, 
174 N-W. 99, 187 Iowa 220. 

99. Iowa.—^Polk County v. Owen, 
supra. 

Va.—Mitchell-Powers Hardware Co. 
V. Eaton, 198 S.B. 496, 171 Va. 255. 

1. Colo.—^Board of Com'rs of Phil¬ 
lips County V, Klohrell, €8 P.2d 32, 
100 Colo. 445. 

2. N.Y.—Szilagyi v. Szilagyi, 11 N. 
Y.S.2d 469, 170 Misc. 1009, affirmed 
15 N*.Y-S.2d 107, 257 App.Div. 630. 

3m Sefusal of instructions 

It is error to refuse instmctions 
applicable to the issues and evidence. 
—^Polk County v. Owen, 174 N.W, 99, 
187 Iowa 220. 

4. Order as equivalent to Judgment 
Order for support is in the na¬ 
ture of a Judgment.—^Henry's Estate, 
28 Pa.Super. 541. 


^‘Reserved generally” 

(1) In proceeding to require chil¬ 
dren of aged and infirm mother to 
contribute to the mother’s support, 
the case was reserved generally 
against daughter with whom the 
mother resided, as long as the 
daughter continued to provide for 
the mother in the daughter's home. 
—^Anonymous v. Pour Anonymous, 
18 lSr.Y.S.2d 578, 173 Misc. 623. 

(2) Where adult daughter of aged 
woman, who filed petition to enforce 
her adult children’s statutory lia¬ 
bility to support her, was brought 
to New York City domestic relations 
court from another county, pursuant 
to such court’s warrant not execut¬ 
able outside city, and was a forty- 
five-year-old housewife without pres¬ 
ent ability to contribute to petition¬ 
er's support, proceeding should be 
marked “Reserved Generally” as to 
such daughter, although physician 
who examined her reported that ill¬ 
ness from which she claimed to 
suffer would not necessarily incapac¬ 
itate her from doing work compati¬ 
ble with her age.—^Alessandro v. 
Camelli, 47 N.Y.S.2d 237. 

5. N.Y.—Couteau v. Couteau, 77 N. 

Y.S.2d 113, 192 Misc. 736. 

6. NY.—Couteau v. Couteau, supra 

—Neuerstein v. Newburger, 53 N 

YjS.2d 906—Alessandro v. Camelli, 

47 NY.S.2d 237. 

Relief allowance 

In a proceeding by the wife 
against her husband to compel sup¬ 
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port of the family, where husband,, 
capable of earning thirty-five dol¬ 
lars a week and well able to work 
remained idle to enable wife to draw- 
two hundred forty-five dollars a 
month public relief money to sup¬ 
port herself, husband and family of 
six children aged seven to seven¬ 
teen, on consent of husband to leave- 
home, department of welfare would 
be advised to deduct from the relief 
allowance the provision made for 
support of the husband.—Tellsten v. 
Tellsten, 76 NY.S.2d 73. 190 Misc. 
615. 

Serviceman’s dependents allowance- 
to parent 

In proceeding to enforce statutory 
liability of five adult children for 
support of dependent father, family 
court division of domestic relations- 
court did not have Jurisdiction to* 
determine whether facts Justified a 
serviceman’s dependents allowance 
to the father from his son who was 
in military service.—^Neuerstein v. 
Newburger, 53 NT.S.2d 906. 

7. NJ.—Meeker v. Meeker, 38 A* 
749, 61 N.J.Law 146—^Ackerman v. 
Ackerman, 27 A. 807, 55 N.J.Law 
422. 

48 C.J. p 516 note 26. 

8« NJ.—Meeker v. Meeker, 38 A.. 
749, 61 N.J.Law 146—^Ackerman v. 
Ackerman, 27 A. 807, 55 N.J.Law 
422. 

9. NJ.—^Meeker v. Meeker, 38 
749, 61 N.J.Law 146. 

10. NJ.—^Meeker v. Meeker, supra.- 
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the place or manner of suppoft^i It has heen held, 
however, that an order requiring a relative to pay 
a certain sum for the support of a poor person 
is not void because it fails to give the relative 
an opportunity to support such per son, ^2 that 

this is at most an irregularity for which the order 
cannot he collaterally attacked.^2 

The order or decree for support, in order to be 
valid, must be complete in itself and self-sustain¬ 
ing,and must declare and adjudge the existence 
of the statutory grounds for its existence.^s ^n 
agreement to support an indigent person after pro¬ 
ceedings to compel support have been instituted 
does not constitute an order for support.^® In a 
proceeding against the father and grandparent to 
compel them to support a child, an order directing 
the grandparent to support the child is erroneous 
where it does not appear that the father, who is 
primarily liable, is unable to respond.^*^ 

Surplusage. Mere surplusage in the title of the 
order wiill not invalidate it.^® 

Commencement and duration of allowance. The 
court may not order that payments for support 
shall begin as of the date of the filing or presenta¬ 
tion of the petition for support^^ unless authority 
to do so is conferred by statute or rule of court.20 
Orders for support run for such period of time 
as may be fixed by statute.21 


Relief against several defendants. Where two 
persons jointly or severally liable for the support 
of a pauper are not of equal financial ability, the 
court may, at least where authorized by statute, 
apportion the expense between them in proportion 
to their ability to pay ,*22 and the court is not pre¬ 
vented from ordering one relative to support a 
poor person because there are other relatives out 
of the jurisdiction, or not cited to appear, who are 
also liable for such person's support.22 Where the 
proceeding is brought against several persons, the 
order should show the amount to be paid by each.2^ 
However, in a proceeding solely against one per¬ 
son chargeable the court cannot determine and 
apportion the amount that each person legally lia¬ 
ble shall be required to contribute.25 

Relief for past support. In some jurisdictions 
it has been held that on an application for a relief 
order the court can assess only for future support, 
and can make no allowance for support theretofore 
furnished to the pauper by the town applying for 
such order but in other jurisdictions the court 
has power to make and enforce orders for past, as 
well as future, support. 2 7 

Dismissal. An order dismissing or quashing the 
proceedings will be entered where no cause for 
support is proved.2S 


11. "N.Y. —Weaver v. Benjamin, 18 
N.Y.S. 630, 63 Hun 634—Duel v. 
Lamb, 1 Thomps. &C. 66. 

Manner of support generally see 
supra § 60 d. 

Compelling parent to live witU cMld 
The court could not compel aged, 
indigent mother to live with son 
against her wishes, as an alterna¬ 
tive to ordering him to contribute 
to her support.—Steib v. Owens, 182 
So. 660, 190 La. 517. 

12. N.Y.—^Aldridge v. Walker, 26 
3Sr.T.S. 296, 73 Hun 281. 

13- N.T.—Aldridge v. Walker, su¬ 
pra. 

14. Pa.—^Appeal of O'Connor, 104 Pa. 
437. 

46 C.J. p 616 note 24. 

15. N.J.—^Meeker v. Meeker, 38 A. 
749, 61 N-LLaw 146. 

48 C.J. p 516 note 25. 

16. Pa.—Commonwealth v. Morrisey, 
27 A.2d 446, 150 Pa.Super. 202. 

17. N.T,—Application of Sagendorf, 
13 N.T.S.2d 863, 257 App.Div. 1042. 

18- N.Y.—^Baldwin v. McArthur, 17 
Barb. 414. 

46 C.J. p 616 .note 3S. 

19. Pa.—^In re Porcey, 99 Pa.'Super. 
293. 


Order cannot be made retroactive 
and must be made effective only 
from the date thereof.—In re McAl¬ 
lister, 31 Pa.Dist. &Co. 4, 45 Lanc.L. 
Rev. 601, 85 Pittsb.Leg.J. 844, 61 
York Leg.Rec. 119. 

20. Bnle of court 

In some jurisdictions by rule of 
court, the court, in a proceeding in 
which no temporary order shall have 
been entered, may, in its discretion, 
direct that the final order operate 
nunc pro tunc as of the date of the 
filing of the petition.—^Panzo v. Pan- 
zo, 82 lSr.Y.S.2d 228, 192 Misc. 989. 

21» Recovery or set-ojff of pazrments 

(1) Payments made under a mis¬ 
take of law may not be set off 
against payments subsequently due. 
—Szilagyi v. Szilagyi, 15 N.Y.S.2d 
621, 172 Misc. 572. 

(2) If set-ofe against amount due 
by grandparent for support of grand¬ 
child was not allowable in law in an 
action in assumpsit, the domestic re¬ 
lations court had no power to allow 

i the set-ofi in proceeding to secure 
payment of alleged arrears, notwith¬ 
standing the court might feel the 
equities to be with the grandparent. 
—Szilagyi v. Szilagyi, supra. 
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22. Pa.—^In re Whites ell, 18 Pa. 
Dist. 520. 

48 C.J. p 513 note 73. 

Contribution and apportionment 
among relatives generally see su¬ 
pra § 60 f. 

23. N.Y.—^Panzo v. Panzo, 82 N.Y.S. 
2d 228, 192 Misc. 989—^Retcham v. 
Ketcham, 29 N.Y.S.2d 773, 176 
Misc. 993—Dooley v. Dooley, 19 N. 
Y.S.2d 562, 174 Misc. 10. 

48 C.J. p 513 note 74. 

24. Pa.—^Appeal of O’Connor, 104 Pa. 
437—Commonwealth v. Kerstetter, 
3 Pa.Dist. & Co. 133. 

25. N.Y.—^In re Du Mond, 92 N.Y.S. 
2d 862, 196 Misc. 14. 

26. Conn.—^Stone v* Stone, 32 Conn. 
142, 

48 C.J. p 516 note 39. 

Actions to recover for support fur¬ 
nished see infra § 62. 

27. Pa.—Wertz v. Blair County, 66 
Pa. 18—^Directors of Poor v. 
Schultz, 2 Chest.Co. 538. 

28. N.Y.—^In re Du Mond, 92 N.Y.S. 
2d 862, 196 Misc. 14. 

Pa.—Commonwealth v. Staszewski, 
Quar.Sess., 29 Erie Co. 231, 13 Som. 
160—^Luzerne County Institution 
Dist. v. Minnett, Quar.Sess., 32 
Luz.Leg.Reg. 216. 
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(2) Modification and Vacation 

In a proper case a judgment, order, or decree in a 
proceeding to compel relatives to support an indigent 
person may be modified or vacated. 

The judgment, order, or decree in a proceeding 
to compel relatives to contribute support to an in¬ 
digent person may be modified in a proper case,29 
as where a modification is demanded by subse¬ 
quent changes in the circumstances of the parties.^® 
The petition for modification should be filed in the 
court of the county in which the order was en- 
tered.si The modification usually is within the 
discretion of the court.^^ The court will not mod¬ 
ify an order when such modification must be 
based on a showing made some two years before 
the petition to modify was presented.^^ 

Vacation, In a proper case an order for the 
support of an indigent person may be vacated.^^ 
Application for vacation must be made within 
the proper time.^S 

(3) Enforcement 

An order directing relatives to contribute to the sup¬ 
port of a poor person is to be enforced in such manner 
as may be prescribed by statute. 

An order directing relatives to support a poor 
person is to be enforced in the manner prescribed 


by statute.^® On failure to obey the order the 
amount directed to be paid is recoverable in a suit 
against the relative.^Inability has been held not 
to justify a failure to comply with the order, 38 
and, where an inability exists, the proper procedure 
is a motion to vacate or modify the order.39 

Enforcement of the order may be by contempt 
proceedings where such proceedings are author¬ 
ized by statute.^0 Proceedings for contempt are 
unauthorized where there exists no valid order 
compelling relatives to support an indigent per- 
son.^^ 

Security. Unless authority therefor is express¬ 
ly given by statute,^3 ^he court cannot require the 
relative who is directed to maintain the poor per¬ 
son to enter into bond for the performance of the 
order,43 or to deposit money for the performance 
of the order,44 although the municipality may take 
a bond, voluntarily given, conditioned to save it 
harmless from the support of certain persons named 

therein.45 

A bond executed to a poor district, conditioned to 
indemnify it against the maintenance of a per¬ 
son who has a legal settlement in such district, 
whether or not he be, or be likely to become, 
chargeable, is a legal contract43 and not without 


29- N.T.—Szilagyi v. Szilagyi, 11 N. 
T.S.2d 469, 170 Misc. 1009, aflarmed 
15 ]>r.Y.S.2d 107, 257 App.Div, 630. 
Order made in another court 

An order made in supreme court 
compelling father to support children 
was binding on domestic relations 
court in proceeding to compel sup¬ 
port by paternal grandfather, and 
could not be increased or decreased. 
—^Dooley v. Dooley, 19 Isr.Y.S.2d 562, 
174 Misc, 10. 

30. InT-Y.—C aplan v. Caplan, 32 N.Y. 
S.2d 43. 177 Misc. 847—Szilagyi v. 
■Szilagyi. 11 H.Y.S.2d 469, 170 Misc. 
1009, affirmed 15 N.Y.S.2d 107. 2S7 
App.Div. 630—^Neuerstein v, ISTew- 
burger, 53 N,Y.S.2d 906—Spenser v. 
Spenser, 41 N.Y.S.2d 887—^Kane v. 
Brown, 23 2Sr.Y.S.2d 968, 

48 C.J. p 517 note 43. 

31. Me.—^Tracy v. Rome, 64 Me. 201, 
204. 

48 C.J. p 517 note 45. 

32- Pa.—Commonwealth ex rel. Ri¬ 
ser V, Riser, 95 Pa.Super. 581. 

33. Pa.—Commonwealth v, Nicoli, 3 
Pa.Dist. Ss, Co. 262. 

34. Pa.—Commonwealth v. Ruff, 3 

Pa,Dist. 562—Commonwealth v. 

Ditzenberger, 15 Phila. 414. 

Vacation of order denied 
Where a statute provided that 
child born of a ceremonial marriage 
should be deemed legitimate for all 
purposes regardless of validity of 


marriage, daughter was not entitled 
to vacation of order for support of 
dependent mother on ground that 
daughter was illegitimate, in view of 
mother^s testimony that there had 
been a ceremonial marriage, notwith¬ 
standing proceedings were com¬ 
menced prior to effective date of pro¬ 
vision.—Spenser v. Spenser, 41 N.Y.S. 
2d 887. 

35. Pa.—^In re O'Donnell, 19 A. 42, 
126 Pa. 155. 

48 C.J. p 517 note 42. 

36. Pa.—In re Jones, 96 Pa.Super. 
480. 

48 C.J. p 517 note 50. 

Application of commniiity property 

(1) Community property with pos¬ 
sible exception of wife's earnings, 
may not be applied to support of 
wife’s mother without husband’s con¬ 
sent.—Grace v. Carpenter, 108 P.2d 
701, 42 Cal.App.2d 301. 

(2) Community property cannot be 
segregated and applied by an order 
or judgment of the court so as to 
hold the wife's interest in the com¬ 
munity property in liotuidation of her 
liability to support her mother.— 
Grace v. Carpenter, supra, 

37. N.Y.—Aldridge v. Walker, 26 N. 
Y.S. 296, 73 Hun 281. 

Actions for support furnished gener¬ 
ally see infra § 62. 

38. H.Y.—^Jeacock v. lammarino, 54 
K.Y,S.2d 224, , 269 App.Div. 725. 
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39. N.Y.—-Jeacock v. lammarino, su¬ 
pra. 

40. In Pennsylvania 

(1) Under statute, order may be 
enforced by contempt.—^In re Forcey, 
99 Pa.Super. 293—In re Jones, 96 Pa. 
Super. 480—48 C.J. p 517 note 50 [aj. 

(2) A capias is not the proper writ 
to enforce compliance with an order 
for support, an attachment being the 
proper remedy.—Commonwealth v. 
Morrisey, 27 A.2d 446, 160 Pa.Super. 
202 . 

(3) Formerly the relative against 
whom the order was issued could not 
be imprisoned for noncompliance 
therewith.—In re James, 9 A. 170, 116 
Pa. 152—48 C.J. p 617 note 50. 

41. Pa.—'Commonwealth v. Morris¬ 
ey. 27 A.2d 446, 150 Pa.Super. 202. 

42. Isr.Y.— Panzo v. Panzo, 82 N.Y.S. 
2d 228, 192 Misc. 989. 

48 C.J. p 517 note 66. 

Security by pauper to indemnify pub¬ 
lic authorities see infra § 64 c. 

43. Pa.—^In re Forcey, 99 Pa. Super. 
293—^In re Jones, 96 Pa.Super. 480. 

48 C.J. p 517 note 57. 

44. Pa,—In re Jones, supra. 

45. Vt.—Pawlet v. Strong, 2 Vt. 442. 

46. Vt.—Williston v. White, 11 Vt. 
40. 

48 C.J. p 517 note 59. 
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consideration.^^ 

i. Amount of Recovery 

In a proceeding to compel relatives to support an In¬ 
digent person, the court may award such sum for his sup¬ 
port as is allowed by statute. 

Where the statute merely provides for the sup¬ 
port of an indigent person without indicating 
what amount should be awarded, the amount of 
support should be a reasonably proper one,^s to be 
fixed with a due regard to all the circumstances 
of the situation, including the health, education, 
refinement, and condition of life to which the in¬ 
digent person has been habituated. 

In some jurisdictions provision has been made 
by statute as to the amount of support which may 
be allowed^® and no greater sum may be ordered 
than the statute permits.^^ Thus, under some stat¬ 
utes the court is authorized to order support in such 
amount as is fair and reasonable according to the 
means of the relatives chargeable, or in such 
an amount -as may be just and appropriate in view 
of the circumstances of the case and the respective 
means of the relatives liable.^3 Under such stat¬ 


utes the ability to respond in meeting an obliga¬ 
tion and the need of the dependent determine the 
extent of orders for support.^^ The statutory lia¬ 
bility of a child to support an indigent parent -is 
enforceable only to the extent of such surplus as 
may be available therefor without unduly impair¬ 
ing the rights of the child's wife and his chil¬ 
dren as primary obligees.55 

In various cases the courts have made numer¬ 
ous specific awards,and such awards have been 

held inadequate,57 excessive,58 or not excessive.59 

j. Costs 

Costs may not be awarded to the successful party In 
proceedings to compel relatives to support an indigent 
person unless such an award is allowed by statute. 

The right of the successful party to costs in pro¬ 
ceedings of this character depends entirely on the 
statute, and, unless authority therefor can be found 
in the statute,60 it is erroneous for the court to 
award costs.61 An action of debt lies to recover 
the costs awarded on granting an order against 
the relatives of a poor person for his support.®^ 


47- N.T.—Turner v. Hadden, 62 
Barb. 480. 

Vt.—WiUiston v. '^Vhite, 11 Vt. 40. 

48. Conn.—Tulin v. Tulin, 200 A. 
819, 124 conn. 518—-Belden v. Bel- 
den, 74 A. 896, 82 Conn. 611. 

49. Conn.—Tulin v. Tulin, 200 A. 
819, 124 Conn. 518. 

50. N.Y.—Caplan v. Caplan, 32 N.T. 
S.2d 43, 177 Misc. 847. 

51. Pa.—Wertz v. Blair County, 66 
Pa. 18. 

48 C.J. p 516 note 34 [a]. 

52. ILiahility of grandpajcents to 
support ^raudchildreu 

(1) In general.—Szilagyi v, Szilag- 
yi, 11 N.T.S.2d 469, 170 Misc. 1009, 
affirmed 15 N.Y.S.2d 107, 257 App.Div. 
630. 

(2) Support should he on a means 
basis and not on a public charge ba¬ 
sis.—^Panzo V. Panzo, 82 ]Nr.Y.S.2d 228, 
192 Misc. 989—Caplan v, Caplan, 32 
N‘.Y.S.2d 43, 177 Misc. 847—Rosen v. 
Rosen, 91 N.Y.S.2d 208. 

53. Weight must he accorded to 
scale of living to which the adult 
parent had become accustomed by 
donations of his son and to present 
earnings and assets of the several 
children.—Neuerstein v. Newburger, 
63 K'.Y.S.2d 906. 

'KJircnmstances of the case” 

A son*s contributions on parent's 
admission to old folks' home and 
son's moral obligation for annual 
donation during parent's continued 
residence in home were relevant cir¬ 


cumstances which court could con¬ 
sider in fixing allowance to depend¬ 
ent parent in poor relative proceed¬ 
ing.—Neuerstein v. Newburger, su¬ 
pra. 

54. N.Y.—Szilagyi v. Szilagyi, 11 N. 
Y.S.2d 469, 170 Misc. 1009, affirmed 
15 N.Y.S.2d 107, 257 App.Div. 630. 

55. N.Y.—Castellani v. Castellani, 
28 N.Y.S.2d 879, 176 Misc. 763. 

56. Support of parent by child 

(1) $2.50 per week. 

La.—Tolley v. Karcher, 200 So. 4, 196 
La. 685. 

N.Y.—^Neuerstein v. Newburger, 53 N. 
Y.S.2d 906—Spenser v. Spenser, 41 
N,Y.S.2d 887. 

(2) $3.00 per week.—^Anonymous 
V. Four Anonymous, 18 N.Y.S.2d 578, 
173 Misc. 623. 

(3) $5.00 per week.—^Couteau v. 
Couteau, 77 N.Y.S.2d 113, 192 Misc. 
736. 

(4) $6.00 per week.—^Neuerstein v. 
Newburger. 53 N.Y.S.2d 906. 

(5) $5.00, $3.50, and $2.00 semi¬ 
monthly, respectively, by each of 
three children.—^Ketcham v. Ketch- 
am, 29 N.Y.S.2d 773, 176 Misc. 993. 

(6) $4.30 per month.—^Mendelsohn 
V. Mendelsohn, 80 N.Y.S.2d 913, 192 
Misc. 1014. 

(7) $11.15 per month.—^Mendelsohn 
V." Mendelsohn, supra, 

(8) Other amounts. 

N.Y.—^Mendelsohn v. Mendelsohn, su¬ 
pra—^Neuerstein v. Newburger, 53 
N.Y.S.2d 906. 


Pa.—Commonwealth v, Moyer, 58 
Montg.Co. 155. 

Support of child by parent 

(1) $2.00 per week.—Common¬ 
wealth ex rel. Shive v. Cliff, 176 A. 
822, 115 Pa.Super. 605. 

(2) $7.50 per month.—Anonymous 
V. Anonymous, 20 N.Y.S.2d 30, 

(3) Other amounts.—Tolley v. 
Karcher, 200 So. 4, 196 La. 685. 
Support of grandchild by grandpar¬ 
ent 

(1) $15.00 per month.—^Barcelo v. 
Barcelo, 143 So. 354, 175 La. 398. 

C2) $65.00 per month.—^Panzo v. 
Panzo, 82 N.Y.S.2d 228, 192 Misc. 989. 

(3) $75.00 per month.—^Rosen v. 
Rosen. 91 N,Y.S.2d 208. 

(4) Other amounts.—^Anonymous 

V. Anonymous, 20 N.Y.S.2d 30. 

57. La.—Steib v. Owens, 182 So. 660, 
190 La. 517. 

68. Pa.—^In re Porcey, 99 Pa.Super. 
293. 

59- Mich.—In re Shassberger, 239 N. 
W. 862, 257 Mich. 1. 

60. Conn.—Condon v. Pomroy-Grace, 
48 A. 756, 73 Conn. 607, 53 L.R,A. 
696. 

48 C.X p 518 note 66, p 517 note 62 
Cb]. 

61. Pa.—^Philadelphia v. Hays, 66 
Pa.Super. 352. 

48 C-X p 518 note 67. 

62. ^ N.Y.—Stone v. Burgesi^ 2 Lans. 
439, affirmed 47 N.Y. 521. 
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k. IleTiew 

A judgment, order, or decree in proceedings to com¬ 
pel relatives to support an indigent person may be re¬ 
viewed by an appellate court to the extent that a review 
is authorized by the constitution or statutes. 

A judgment, order, or decree in proceedings to 
compel relatives to support an indigent person may 
not be reviewed by an appellate court^^ except to 
the extent that a review is authorized by consti¬ 
tutional or statutory provisions.®^ A defendant 
present on the hearing of the application and con¬ 
senting to the making of the order will not on 
appeal be allowed to object that the person making 
the application is not the proper party.^S The trial 
court’s conclusion of fact as to defendant’s ability 
to furnish support is open to attack in the appellate 
court as a question of law, if it is claimed to have 
been illegally or illogically drawn from the sub¬ 
ordinate facts.S6 

Where there is no showing of any rational basis 
for the denial of an application to punish rela¬ 
tives for contempt for failure to comply with 
a support order, the order denying the application 
will be reversed and the cause remanded for a 
new hearing.®^ An order will not be reversed for 
harmless error.^s The trial court’s action or rul¬ 
ings with respect to matters resting in its discre¬ 
tion will not be disturbed in the absence of a show¬ 


ing of abuse of discretion.®^ 

Effect of reversal. The reversal of a judgment 
requiring defendant to contribute to the support 
of a poor person, for lack of proof that the latter 
was likely to become a public charge, will not bar 
a new proceeding based on sufEcient proof.*^^ 

1. Seizure of Property 

Some statutes authorize the issuance of a warrant 
for the seizure of the property of an absconding father 
or mother or husband or wife who leaves dependents 
chargeable or likely to become chargeable on the public. 

Some statutes provide that when a father, or 
the mother, absconds from the children, or a 
husband from his wife, or a wife from her hus¬ 
band, leaving any of them chargeable or likely to 
become chargeable on the public, an application 
may be made by certain public officials to a court 
for a warrant to seize the property of the ab¬ 
sconding person, and such property may be sold 
and the proceeds applied toward the maintenance 
of the dependents.Such statutes have been held 
valid'^2 although they fail to provide for notice to 
the absconding person.'^^ The procedure thus au¬ 
thorized by statute has its roots in a distant past.*^^ 

The owner may reclaim the property from any¬ 
one on the ground that he is neither spouse nor 
parent although charged as such in the petition,'^® 


63. Ill.—^Brown v. Van Keuren, 172 
JSr.E, 1. 340 Ill. 118. 

48 C.J. P 517 note 62. 

64. N.T.—Tillotson v. Smith, 12 K.T. 
St. 331. 

48 C.J. P 517 note 61. 

65. N.T.—Baldwin v. McArthur, 17 
Barb. 414. 

66. Conn.—Bradley v. Fenn, 130 A- 
126, 103 Conn. 1. 

67. IsT.T.—Jeacock v. lammarino, 64 
N’.T.S.2d 224, 269 APP.Div. 725. 

68. Mich.—^In re Shassberger, 239 
K.W. 862, 257 Mich, 1. 

69. Pa.—Commonwealth ex rel. 
Shive V. ClifE, 176 A. 822, 115 Pa. 
Super. 605. 

70. ir.T.—^New Tork v. Wasserman, 
196 N.T.S. 325, 40 N.T.Cr. 168. 

71. N’.T.—'Coler v. Corn Exchange 

Bank, 164 N,E. 882, 250 N.Y. 136, 65 
A.Lt.R. 879, affirmed Corn Exchange 
Bank v. Coler, 50 S.Ct. 94, 280 U.S. 
218, 74 X4i.Ed. 3 7 8—G-oodman v, 

Alexander, 69 N.E. 145, 165 N.Y. 
289, 55 L.K.A. 781. 

Necessity for preliminary action at 
law 

Under warrant reciting that hus¬ 
band abandoned his wife and child 
and authorizing commissioner of 
public welfare to seize husband’s dis¬ 
tributive share in his mother’s es¬ 
tate, commissioner could seize undis¬ 


puted and specific amount of hus¬ 
band's distributive share in proceed¬ 
ing in rem in surrogate's court for 
distribution of assets in hands of ad¬ 
ministrators without first commenc¬ 
ing law action to reduce such share 
to commissioner's possession.—In re 
Lichtblau’s Estate, 271 N.Y.S. 918, 
151 Misc. 419. 

Pleading of conditions precedent 
In proceeding by commissioner of 
welfare of City of New York pursu¬ 
ant to warrant of seizure issued by 
domestic relations court authorizing 
seizure of cash surrender value of 
life policy, plaintiff was not reauired 
to comply with Rules of Civil Prac¬ 
tice, rule 92, relating to pleading of 
conditions precedent, since plaintifE 
was not suing on a contract.—^Hod- 
son V, Metropolitan Life Ins. Co., 34 
N.Y.S.2d 922. 

72- U.S.—Corn Exchange Bank v. 
Coler, N.Y., 50 S.Ct. 94, 280 U.S. 
218, 74 L.Ed. 378. 

N.Y.—Coler v. Corn Exchange Bank, 
164 N.B. 882. 250 N.Y. 136, 65 A. 
L.R. 879, affirmed Corn Exchange 
Bank v. Coler, 50 S.Ct. 94, 280 U.S. 
218, 74 L.Ed. 378—Hodson v. Met¬ 
ropolitan Life Ins. Co., 34 N.Y.S.2d 
922. 

73. U.S.—Corn Exchange Bank v. 
Coler, N.Y., 50 S.Ct. 94, 280 U.S. 
218, 74 L.Ed. 378. 

122 


Due process of law see Constitution¬ 
al Law § 619 c. 

Seizure as notice 

If notice be deemed necessary, sei¬ 
zure of the property is a warning to 
the owner and he must show that 
such notice was inadequate.—Coler 
V. Corn Exchange Bank, 164 N.E. 882, 
250 N.Y, 136, 65 A.L.R. 879, affirmed 
Corn Exchange Bank v. Coler, 50 S. 
Ct. 94, 280 U.S. 218. 74 L.Ed. 378. 

74. parliament of England enacted 
a similar statute, 5 Geo. I c 8, and in 
New York the English statute was 
enacted in substantially the same 
form by its colonial legislature and 
similar statutes have been enacted 
since New York became a state.— 
Coler V. Corn Exchange Bank, 164 N. 
E. 882, 250 N.Y. 136, 65 A.L.R. 879. 
affirmed Corn Exchange Bank v. Col¬ 
er, 50 S.Ct. 94, 280 U.S. 218, 74 L.Ed. 
378. 

Statute of 6 - 60 . X o 8 set out 
N.Y.—Coler v. Corn Exchange Bank, 
164 N.E. 882, 884, 250 N.Y. 136, 65 
A-L.R. 879, affirmed Corn Exchange 
Bank v. Coler, 50 S.Ct. 94, 280 U.S. 
218, 74 L.Ed. 378. 

75. N.Y,—Coler v. Corn Exchange 
Bank, 164 N.E. 882, 250 N.Y. 136, 
65 A.L.R. 879, affirmed Corn Ex¬ 
change Bank v. Coler, 50 S.Ct, 94, 
280 U.S. 218, 74 L.Ed. 378. 
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and in such case neither the provisional warrant 
of the magistrate nor the confirmatory judgment 
later will then be evidence against him7^ 

Where the property of the absconding person 
is in the hands of a third person, such person must 
ascertain the facts and wage the contest as he 
can, and, if he fails to learn the truth, the chance 
of double payment is a common risk of life.'^'^ 
Such third person has no greater rights or defenses 
than the owner 

Property subject to seizure. Such property of 
the absconding person may be seized under the 
warrant as the statute authorizes.'^^ A warrant 
may be issued against real, as well as personal, 
property.^® However, a warrant cannot be sus¬ 
tained as against an interest -in realty which is 
dependent on an outstanding life estate and there 
are no rents and profits coming to the absconding 
person.si 

With respect to the cash surrender value of a 
life insurance policy, there is no cash on deposit 
subject to seizure until the policy has been sur¬ 
rendered and an application has been made by the 
insured pursuant to the terms of the policy.^2 

Proceedings, The proceedings for a seizure of 


§ 61 

the property under a warrant must be conducted in 
the manner directed by the statute.Applica¬ 
tion for a warrant may be made by such persons, 
officers, or agencies as are authorized by the stat¬ 
ute, such as the overseer of the poor.^^ On an 
application for a warrant against a person alleged 
to have absconded, leaving his wife and children 
chargeable to the public, it has been held that the 
wife of such person is not a competent witness 
to prove the fact, but, if a warrant is granted on 
her testimooy, the proceeding as not void, but is 
merely voidable. 

The warrant should direct the officer to make an 
inventory of the property taken and return it with 
his proceedings to the proper court.S'^ Where the 
statute provides that a warrant shall issue to a 
particular officer authorizing him to seize the prop¬ 
erty, the warrant may be executed by such offi¬ 
cer in person or by his agent. ^8 

On seizing the property the officer must, pursu¬ 
ant to statutory command, immediately make an 
inventory of the property seized and return it, 
together with his proceedings to the proper court 
whereupon the court may confirm the warrant and 
seizure or discharge them. 8 9 The order of the 
court confirming the warrant and ratifying the 


76. N.Y.—Coler v. Corn Exchange 
Bank, 164 N.E. 882, 250 N*.T. 136, 
65 A.L.R. 879, affirmed Corn Ex¬ 
change Bank v. Coler, 50 S.Ct. 94, 
280 U.S. 218, 74 L.Ed. 378. 

77. Bank 

K.T.—Coler v. Corn Exchange Bank, 
164 N.E. 882, 250 ^.Y. 136, 65 A. 
Xi.R. 879, affirmed Corn Exchange 
Bank v. Coler, 50 S.Ct. 94, 280 U. 
S. 218, 74 L.Ed. 378. 

78. N.Y.—Coler v. Corn Exchange 
Bank, 164 N.E. 882, 250 N.Y. 136, 65 
A.Li.R. 879, affirmed Corn Exchange 
Bank v. Coler, 50 S.Ct. 94, 280 U. 
S. 218, 74 L.Ed. 378—^Hodson v. 
Metropolitan Life Ins. Co., 34 N. 
Y.S.2d 922. 

79. Bank deposit 

N.Y.—Coler v. Corn Exchange Bank. 
164 N.E. 882, 250 N.Y. 136, 65 A.L. 
R. 879, affirmed Corn Exchange 
Bank v. Coler, 50 S.Ct. 94, 280 U.S. 
218, 74 L.Ed.' 378—Case of Bour¬ 
geois, 7 Abb.N.Cas. 260. 

JUnount of husband’s distributive 
share 

N.Y.—^In re Lichtblau’s Estate. 271 
N.Y.S. 918, 151 Misc. 410. 
pa.—City of Philadelphia v. Brennan, 
5 Pa.Dist. 116, 18 Pa.Co. 69. 
Husband’s share of commissions as 
administrator may not be seized. 
N.Y.—In re Lichtblau^s Estate, 271 
N.Y.S. 918, 151 Misc. 410. ' 

Pa.—City of Philadelphia v. Mere¬ 


dith, 20 Pa.Dist. 22, affirmed 49 Pa. 
Super. 600. 

80. N.Y.—The Commissioners* At¬ 
tachment, 2 Abb.Pr.,N.S., 83. 

81. N.Y.—The Commissioners* At¬ 
tachment, supra. 

82. N.Y.—Hodson v. Metropolitan 
Life Ins. Co., 34 N.Y.S.2d 922. 

83. N.Y.—People ex rel. Read v. 
Overseers of Poor of Triangle, 23 
Barb. 236. 

Court having jurisdiction 

Warrants of seizure of property 
were properly issued by municipal 
court at instance of wife and district 
attorney, as against contention that 
warrants should have been obtained 
from aldermen or justices of the 
peace.—Commonwealth ex rel. Lein- 
bach V. Leinbach, 171 A. 130, 112 Pa. 
Super. 413. 

84. N.Y.—^Hodson v. Metropolitan 
Life Ins. Co., 34 N.Y.S.2d 922. 

Status of officer 

In proceeding by commissioner of 
welfare of City of New York pursu- 
I ant to warrant of seizure issued by 
domestic relations court, the com¬ 
missioner was a statutory assignee 
and had by virtue of the warrant all 
the right, title, and interest that in¬ 
sured had in policy of insurance, 
but no grreater rights.—Hodson v. 
Metropolitan Life Ins. Co., supra. 

85. N.Y.—^Downing v. Rugar, 21 
Wend. 178, 34 Am.D. 223. 
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Birector of poor 

Under a statute providing that 
complaint may be made by an over¬ 
seer of the poor, a director of the 
poor is entitled to make complaint.— 
Lancaster County Poor Directors v. 
Ober, 26 Pa-Dist. 532. 

Proceeding by wife and health de¬ 
partment 

Proceeding under poor relief stat¬ 
ute for nonsupport of wife was prop¬ 
erly instituted by filing affidavit of 
wife and petition by department of 
public health and charities as 
against contention that proceedings 
should have been instituted by 
guardians or overseers of poor of 
poor district.—^Commonwealth ex rel. 
Leinbach v. Leinbach, 171 A. 130, 112 
Pa.Super. 413. 

86. N.Y.—^Downing v. Rugar, 21 
Wend. 178, 34 Am.D, 223- 

87. N.Y.—'Case of Bourgeois, 7 Abb. 
N.Cas. 260. 

88. Overseer of poor may seize prop¬ 
erty of defendant either in person 
or by his agent.—^Directors v. Ober, 
26 Pa.Dist. 632. 

89. It is not sufficient that court is 
satisfied that a warrant has been is¬ 
sued, the property seized, and an in¬ 
ventory made, but an inquiry into 
the merits of the case must be made. 
—People V. Overseers of Poor of Tri¬ 
angle, N.Y., 23 Barb. 236. 
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seizure may direct the officer to pay out of moneys 
seized a specified sum to the dependents of the 
absconding person. 

§ 62. - Recovery for Support Furnished 

a. By public authorities 

b. By individuals 

a. By Public Authorities 

(1) In general 

(2) Proceedings for reimbursement 
(1) In General 

When authorized by statute, reimbursement may be 
obtained by public authorities from relatives for as¬ 
sistance furnished to an indigent or poor person. 

Aside from the common-law liability of the hus¬ 
band to reimburse public authorities for necessaries 
furnished by them to a wife or a similar liability 
of a parent for necessaries supplied to a minor 
child, it has been held that the public authorities 
have no right of reimbursement against relatives of 
an indigent person for support furnished such 
person in the absence of a statute conferring a 
right of reimbursement,and that statutes en¬ 
abling public authorities to initiate proceedings 
against relatives for the future support of an in¬ 
digent person, as considered supra § 61, are pro¬ 


spective only and do not authorize a recovery, 
by the public authorities on account of aid already 
furnished.^2 However, in some jurisdictions re¬ 
covery for support furnished has been allowed 
under statutes providing that certain relatives shall 
support indigent persons at such rate as the court 
shall direct and it has been held that where 
the statute imposes on certain relatives the duty 
to furnish support to an indigent person, but it 
fails to provide any means for its enforcement, 
the public authorities may furnish necessaries to 
the indigent person and recover therefor in an ac¬ 
tion against the designated relatives.^^ 

Some statutes expressly confer on public au¬ 
thorities a right of reimbursement against the rel¬ 
atives of a poor person to whom relief has been fur¬ 
nished by them.95 Thus under statute the right 
to reimbursement may exist in favor of a county,9® 
city,97 or town98 furnishing aid to an indigent or 
poor person. The express statutory right of pub¬ 
lic authorities to seek reimbursement against the 
relatives of indigent or poor persons for support 
furnished is a right separate and independent of 
the right of indigent persons to obtain relief from 
their relatives or of statutory proceedings to com¬ 
pel relatives to contribute to the future support 
of indigent persons.9^ 


Form of inventory and return 

—Case of Bourgreois, 7 Abb.N*. 
Cas. 2SO. 

Form of order confirming* warrant 
and ratifsring seizure 
K.T.—Case of Bourgeois, supra. 

90. N.Y.—Case of Bourgeois, supra. 

91. HI.—^Town of Aroma Park v. 
Town of Papineau, Iroquois Coun¬ 
ty, Z9 JSr.E.2d 396, 313 lU.App. 135. 

Reimbursement of public: 

Assistance granted: 

Aged and blind persons see the 
C.J.S. title Social Security and 
Public Welfare. 

Dependent and needy children 
see the C.J.S. title Social Se¬ 
curity and Public Welfare. 

In action for future support of in¬ 
digent person see supra § 61 h 
( 1 ). 

Liability of pauper and pauper’s 
estate see infra § 64. 

Maintenance of inmates of public 
institutions see infra § 78. 
Support of insane persons see In¬ 
sane Persons § 75 b. 

92. Ill.—Town of Aroma Park v. 
Tpwu of Papineau, Iroquois Coun¬ 
ty, supra.’ 

48 O. J. p 519 note 71, 

95, U.S.—McG-lothan v, Pennsyl¬ 
vania R. Co., D.C.Pa., 72 P.Supp. 
176. j 

Pa.—^In re Stoner’s Estate, 56 A.2d 1 


250, 358 Pa. 352—^Department of 
Public Assistance v. De Carli, 44 
Pa.Bist. & Co. 291, 43 Lack.Jur. 181 
*—Commonwealth v. Allegheny 
County Inst. Dist., Com.Pl., 90 
Pittsb.Leg.J. 275. 

94. S.D.—^McCook County v. Kam- 
moss, €4 N.W. 1123, 7 S.D. 558. 58 
Am.S.R. 854, 31 L..R.A. 461. 

48 C.J. p 518 note 69 [e]. 

95. Cal .—Ltalce County v. Forbes, 
109 P.2d 972, 42 Cal.App.2d 744. 

Iowa.—Cherokee County v. Smith, 
258 N.W. 182, 219 Iowa 490. 

N.Y.—Puller v. Galeota, 63 N.Y.S.2d 
849, 271 App.Div. 155—Klebes v. 
Condon, 22 N.T.S.2d 86 , 260 App. 
Div. 238—In re Lang, 274 N.Y.S. 
427, 242 App.Div. 781—^In re Kas- 
ner’s Estate, 25 K.Y,S.2d 488, 175 
Misc. 832—^Hodson v. Orumlich, 280 
K.y.S. 193, 156 Misc. 199. 

Pa.—^In re Erny’s Estate, 12 A.2d 333, 
337 Pa, 542—Commonwealth v. 
Groller, 41 Pa. Dist. & Co. 366, 19 
Lehigh Co. 209, 10 Som.Leg.J. 293, 
55 York Leg.Rec. 81. 

48 C.J. p 518 note 69. 

Recovery is not dependent on con¬ 
cealment, fraud, or express request 
as basis for an implied contract to 
repay municipality.—^Tolley v. Malis- 
waski, 287 N.Y.S. 245, 159 Misc. 89. 

96. Cal.—^L o 3 Angeles County v. 
Frisbie, 122 P.2d 526, 19 Cal. 2 d 634 
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—Garcia v. Superior Court in and 
for San Bernardino County, 113 P. 
2d 470, 45 Cal.App.2d 31—Lake 

County V. Forbes, 109 P.2d 972, 42 
Cal.App.2d 744. 

Iowa.—'Cherokee County v. Smith, 
258 N.W. 182, 219 Iowa 490— 

Wright County v. Hagan, 231 N.W. 
298, 210 Iowa 795. 

97. N.Y.—In re Lang, 274 N.Y.S. 
427, 242 APP.Div, 781. 

98. Dependent on population of 
town 

Under statutory construction rule, 
Expressio unius est exclusio alterius, 
the statutory provision for recovery 
by a town against relatives of a pau¬ 
per for aid furnished being limited 
to political units of more than a des¬ 
ignated number of inhabitants, all 
other political units are excluded.— 
Town of Aroma Park v. Town of 
Papineau, Iroquois County, 39 N.E.2d 
396, 313 Ill.App. 135. 

99. Cal.—Garcia v. Superior Court 
in and for San Bernardino County, 
113 P.2d 470, 45 Cal.App. 2 d 31— 
Lake County v. Forbes, 109 P,2d 
972, 42 Cal.App.2d 744. 

—Tolley v. Maliswaski, 287 N. 
Y.S. 245, 159 Misc. 89—Hodson v. 
Grumlich, 280 N.Y.'S. 193, 166 Misc. 
199. 

48 C.J. p 619 note 72. 

Actions to compel support by rela¬ 
tives see supra § 61. 
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Ability to support. Under the statutes allow¬ 
ing reimbursement against relatives of an indigent 
person who has been furnished support, reimburse¬ 
ment is usually conditioned on the sufficient abil¬ 
ity of the relative.! Sufficient ability to support 
the indigent person refers to ability during the 
term that the indigent person was supported by 
the public,2 and if during such term there was suf¬ 
ficient ability the relative is liable for reimburse¬ 
ment, notwithstanding there exists an inability at 
the time of the institution of the action for reim- 
bursement.3 

Persons liable. Such persons may be required 
to reimburse the public authorities for support 
furnished ‘ to an indigent person as the statute 
designates,^ and in determining whether a per¬ 
son who has received aid is one for whose support 
defendant is or was liable reference is to be made 
to the statute imposing liability on certain rela¬ 
tives to contribute to the support of an indigent 
person.5 Under some statutes the action may be 


brought only against a person discovered to have 
real or personal property.® 

Husband and wife>. Reimbursement may be ob¬ 
tained from the husband for support furnished 
by public authorities to his wife where a right of 
reimbursement is conferred by statute,*^ as where 
the husband by his neglect or default suffers nls 
wife to become chargeable a's a pauper;® and it 
has been held that where the statute imposes a 
liability on the husband and wife to support the 
other if indigent and the public authorities as¬ 
sume the burden of that support, the defaulting 
spouse will be responsible to reimburse the public.^ 

(2) Proceedings for Reimbursement 

Proceedings by public authorities against relatives 
for reimbursement for support furnished to an indigent 
person must be initiated and conducted in such manner 
as the statutes may direct. 

The proceedings by public authorities seeking 
reimbursement against relatives for support fur- 


1. Iowa.—Cherokee County v. Smith, I 
258 N.W. 182, 219 Iowa 490. 

N.T.—In re Morrissey’s Estate, 49 
KY.S.2d 464, 183 Misc. 530—Tolley 
V. Maliswaski, 287 N.Y.S. 245, 159 
Misc. 89. 

N.D.—State v. Whitver, 3 N.W.2d 
457, 71 N.D. 664. 

Pa.—Commonwealth v. Bauman, 
Com.Pl., 59 Montg.Co. 191. 
Iiialbility exists if cash and prop¬ 
erty available to the relative is ade¬ 
quate to permit payment and current 
earning-s are immaterial.—^In re Mod- 
affieri’s Estate, 22 N.Y.S.2d 88, 174 
Misc. 789. 

Ability of parent or grandparent 
Decedent whose son and grandson 
received public relief and who died 
possessed of substantial property, 
was possessed of sufficient ability to 
support the son and grandson and 
his estate was liable for relief pay¬ 
ments made to them.—In re Modaf- 
feri’s Estate, supra. 

2. N.Y.—Puller v. Galeota, 63 N.Y. 
S.2d 849, 271.App.Div. 155—Klebes 
V. Condon, 22 N’.Y.S.2d 86, 260 App. 
Div. 238—^In re Morrissey’s Estate, 
49 N'.Y.S.2d 464, 183 Misc. 530— 
Tolley V. Maliswaski, 287 IST.Y.S. 
245, 159 Misc. 89—^In re Claiborn’s 
Estate, 51 N.Y.'S.2d 643. 

3. N.Y.—Tolley v. Maliswaski, 287 
Isr.Y.S. 245, 159 Misc. 89. 

4 . N.Y. — ^Tolley v. Maliswaski, su¬ 
pra. 

liability of mother tov support of 
children 

N.Y.—Jeacock v. Schorb, 39 N.Y.S. 
2d 51, 265 App.Div. 147. 


49 N.Y.S.2d 464, 183 Misc. 530— 
Tolley V. Maliswaski, 287 N.Y.S. 
245, 159 Misc. 89—In re Lombardi's 
Estate, 39 N.Y.S.2d 62. 

Relatives liable for support of in¬ 
digent person see supra § 60 e. 

6. N.Y.—In re Lang, 274 N.Y.S. 427, 
242 App.Div. 781—^Hodson v. Grum- 
lich, 280 N.Y.S. 193, 156 Misc. 199. 

Funds already expended 

In action by city to recover amount 
of relief paid to defendant’s parents, - 
sum originally received by defendant 
from bank account, which mother 
had placed in trust for defendant 
could not be considered for purpose 
of establishing defendant's liability 
where such money had been expend¬ 
ed.—^Hodson V. Grumlich, 280 N.Y.S. 
193, 156 Misc. 199. 

7. N.Y.—^In re Barry's Estate, 24 N. 
T.S.2d 881, 175 Misc. 993. 

Common-law right to reimbursement 
for necessaries furnished at pub¬ 
lic expense see Husband and Wife 
§ 51 d. 

Statute allowing reimhuxsement 
from pauper 

Town furnishing necessary relief, 
applied for and received as pauper 
supplies, to married woman deserted 
by husband, may obtain reimburse¬ 
ment from husband under statute 
providing that a town which has in¬ 
curred expense for the support of a 
pauper may recover it of him, his 
executors or administrators.—^Inhab¬ 
itants of Vienna v. Weymouth, 17a 
A. 499, 132 Me. 302. 

Xmplied contract 

Where public relief moneys were 
expended on family on application of 
husband, in which application Wife 
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was required to join, in view of fact 
that wife could not have obtained re¬ 
lief separate from her husband and 
children, husband was person with 
whom commissioner of welfare en¬ 
tered into implied contract under the 
statute for return of relief moneys 
advanced.—^Hodson v. Olsziewski, 65 
N.Y.S.2d 214. 

Existence of prior support order 

against husband 

(1) Knowledge of overseers of 
poor that husband had been ordered 
by court to make weekly payments 
to wife created legal duty on over¬ 
seers to inquire as to observance of 
order before disbursing funds for 
wife, if town would successfully 
seek recovery from husband.—^In¬ 
habitants of Vienna v. Weymouth, 
170 A. 499, 132 Me. 302. 

(2) Town paying expenses of wife 
during childbirth could not recover 
from husband under statute provid¬ 
ing for recovery of payments for 
pauper's support, where husband’s 
duty to support was limited by court 
order, and husband was not in de¬ 
fault in payments.—Inhabitants of 
Vienna v, Weymouth, supra. 

8. Vt.—Town of Milton v. Bruso, 10 

A.2d 203, 111 Vt. 82. 

‘‘Default” means failure to per¬ 
form a legal duty.—^Town of Milton 
V. Bruso, supra. 

“Neglect” imports an, omission, ac¬ 
companied by some kind of culpabil¬ 
ity and does not mean a mere omis¬ 
sion without fault.—Town of Milton 
V. Bruso, supra, 

j a. XI. S.—^McGlothan v, Pennsylvania 
I R. Co.. D.C.Pa.; 72 P.Supp. 176. 


S- N.Y.—^In re Morrissey's Estate, 
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nished to an indigent or poor person should be 
initiated and conducted in accordance with statutory 
regulations^o with respect to the jurisdiction of 
the court^^ and the persons entitled to institute 
the proceedings.^^ Under some statutes the county 
board of supervisors requests the district attorney 
or other civil legal ofScer of the county to proceed 
.ugainst the relative, and under such statutes no 
resolution of the board is necessary.^s Where the 
liability of the relative sued is several rather than 
joint, he may not, in a statutory proceeding to com¬ 
pel reimbursement, require other relatives, also sev¬ 
erally liable, to be brought into the action as de¬ 
fendants to a cross complaint by him.^^ 

‘Conditions precedent. Such conditions precedent 
as are prescribed by statute must be fulfilled before 
liability attaches on the part of relatives to reim¬ 
burse public authorities for support furnished to 
an indigent or poor person.^^ Thus, where the stat¬ 


ute so provides, the relatives are not liable to the 
public authorities for aid furnished to an indigent 
or poor person unless an application for aid has 
been made to the public authorities and they have 
acted thereon.i® 

Where the statute authorizes a recovery against 
relatives by public authorities for support fur¬ 
nished an indigent or poor person it is not neces¬ 
sary, as a condition precedent to recovery, that 
liability of the relative be first fixed in a statutory 
proceeding to compel support.^"^ However, where 
required by statute, the public authorities must first 
direct the relative to support the indigent person 
before such relative is liable for reimbursement for 
support furnished.i8 

Defenses; limitations of actiom. In proceedings 
by public authorities seeking reimbursement against 
relatives for support furnished to an indigent per¬ 
son, various matters have been urged in defense.^^ 


3.0. Iowa.—^Wright County v. Hagan, 
231 3Sr.W, 298, 210 Iowa 795. 

3.1. Court of QLuarter sessions 
JPa.—Wertz v. Blair County, 66 Pa. 
18. 

48 C.J. p 519 note 71 [d] (1). 
■Orphans’ court 

(1) Orphans* court has jurisdiction 
to adjudicate claims for support fur¬ 
nished against estates of deceased 
relatives liable therefor.—^In re Ston¬ 
er's Estate, 56 A.2d 250, 358 Pa. 252. 

<2) An order of support by a court 
of quarter sessions in the lifetime of 
person liable therefor is not a prereq¬ 
uisite to imposition of the liability 
by orphans' court on the estate of 
such person after death.—^In re Ston¬ 
er’s Estate, supra. 

12, N.J.—Taylor v. Green, 12 N.J. 
Law 124. 

48 C-X P 518 note 69 [a]. 

13- Cal.—^Lake County v. Forbes, 
109 P.2d 972, 42 Cal.App.2d 744. 
Huty to request suit agfainst all lia- 
hie 

Whether it was duty of board of 
supervisors, under provisions of wel¬ 
fare and institutions code and in 
view of statutory obligation of all 
adult children to support indigent 
parents, to request the maintenance 
of suit for reimbursement for aid 
granted against all children who filed 
income tax returns would not affect 
county’s right to recover in suit filed 
against only one of two children who 
filed income tax returns, where no 
action was brought to require board 
of supervisors to perform such duty, 
if any existed.—Garcia v. Superior 
Court in and for San Bernardino 
County, 113 P.2d 470, 45 Cal.App.2d 
51. 

14. Cal.—Garcia v. Superior Court 


in and for San Bernardino County, 
supra, 

15. Iowa.—Wright County v. Hagan, 
231 N.W. 298, 210 Iowa 795. 
Removal to county poorhouse was 

not a condition precedent to recov¬ 
ery.—Springfield Tp. v. Demott, 13 
Ohio 104. 

16. Iowa.—Wright County v. Hagan, 
231 N.W. 298, 210 Iowa 795. 

Application for relief generally see 
infra § 69. 

SutGLciency of application 

Application for relief of a pauper 
need not be made by the pauper per¬ 
sonally in order to enable a town 
poor district furnishing relief to re¬ 
cover from the pauper’s relatives, an 
application by some one in his behalf 
being sufficient.—Bremer County v. 
Schroeder, 206 N.W, 303, 200 Iowa 
1285—^Hamilton County v. Hollis, 119 
N.W. 978, 141 Iowa 477. 

Matter referred to overseer of poor 
Fact that son made no application 
for relief to township trustees did 
not relieve his parents of liability 
for money expended by county for 
his support, where matter was re¬ 
ferred to overseer of poor, who ap¬ 
proved claims paid by county board 
of supervisors with full knowledge 
of all facts, since board has power to 
waive approval of township trustees, 
—Cherokee County v. Smith, 258 N. 
W. 182, 219 Iowa 490. 

17. Cal.—Los Angeles County v. 
Frisbie, 122 P.2d 526, 19 CaL2d 634 
—^Lake County v. Forbes, 109 P.2d 
972, 42 Cal.App.2d 744. 

Iowa.—Cherkoee County v. Smith, 
258 N.W. 182, 219 Iowa 490— 

Wright County v. Hagan, 231 N.W. 
298, 210 Iowa 795. 

48 C.X p 619 note 72. 

Actions for support see supra § 61. 
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m Fenusylvania 

(1) Under PS. § 1973. a relative 
may not be compelled to make resti¬ 
tution to the public authorities for 
support furnished an indigent person 
unless an order is obtained in the 
court of quarter sessions against the 
relative prior to the issuance of sup¬ 
port.—^Department of Public Assist¬ 
ance v. Bauman, 46 Pa.Dist. & Co. 629 
—Commonwealth v. Bauman, Com. 
PI., 69 Montg.Co. 191. 

(2) The liability of one responsi¬ 
ble for the maintenance of persons to 
whom public assistance has been fur¬ 
nished to reimburse the department 
of public assistance therefor under 
The Support Law of June 24, 1937, 
P.L. 2045. 62 P.S. § 1971 et seq., is 
not contingent upon the entry of a 
support order, although the statute 
creating the responsibility for sup¬ 
port provides for enforcement there¬ 
of by court order.—^Department of 
Public Assistance v. DeCarli, 44 Pa. 
Dist. & Co. 291, 43 Lack.Jur. 181. 

18. Neb.—^Howard County v. Ene- 

voldsen, 224 N.W. 280, 118 Neb. 

222 . 

48 C.X p 618 note 69 [d]. 

19. Cal.—^Lake County v. Forbes, 

109 P.2d 972, 42 Cal.App.2d 744. 

amiability of wife for support fur¬ 
nished husband 

City could obtain reimbursement 
from wife and children of deceased 
recipient of public moneys where 
they were financially able, notwith¬ 
standing husband and father had de¬ 
serted them and they had no notice 
that he was receiving money from 
I public authorities, and city had 
failed to make inquiry of wife and 
children as to their financial status 
at time city advanced money for 
support of deooasod,-=Hodson v, 
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The public authorities are not precluded from re¬ 
covering statutory reimbursement from a mother 
for support furnished for her children by reason 
of the fact that the children had been taken from 
her without her consent because of her improper 

guardianship. 20 

The action for reimbursement must be brought 
within the time limited by the statute authoriz¬ 
ing the action.2i 

Pleading, General rules governing pleading in 
civil actions ordinarily apply in proceedings by 
public authorities seeking reimbursement against 
relatives for support furnished to an indigent per¬ 
son. 22 The petition or complaint must allege such 
facts as are necessary to warrant recovery under 
the statute,23 such as the fact the public authorities 
have furnished aid24 and the fact that the relatives 
sought to be charged were of sufficient ability to 
provide support during the period when support 
was furnished by the public.25 Unless required 
by statute,26 the complaint need not allege that the 
recipient of aid was an indigent or a poor person.2'7 

An answer charging that the proceeding was 
inspired by certain persons for the purpose of em¬ 
barrassing and annoying defendant is irrelevant.28 
An affidavit of defense raising questions of law is 
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not the proper method of raising the authority of 
a public officer to maintain an action for reimburse- 
ment.29 

Evidence, General rules of evidence in civil ac¬ 
tions ordinarily are applicable in proceedings by' 
public authorities seeking reimbursement against 
relatives for support furnished to a poor person.^o- 
The burden is on the public authorities to show 
that the relatives had the ability to support the* 
indigent person.61 The sufficiency of the evidence- 
has been determined in various cases22 with respect* 
to whether the relative charged was of sufficient, 
ability to have rendered support to the indigent* 
person, 36 whether the relative refused to furnish' 
support to the indigent person after being directed 
to do so by the public authorities,24 and whether 
the person aided by the public authorities was ai 
poor or indigent person.35 An order of the officer 
to whom application for relief was made is not 
binding on a relative who was not a party to the- 
proceedings had before the officer, as to applicant's- 

indigent condition.® 6 

Trial, determination, and judgment, GeneraE 
rules in civil actions ordinarily apply in proceedings*- 
by public authorities for reimbursement against rel¬ 
atives for support furnished to a poor person with 
respect to the trial37 and determination and judg- 


Holmes, 294 K.Y.S. 537, 162 Misc. 

226, 

20- N.T.—^Tolley v. Maliswaski, 287 
K.T.S, 245, 159 Misc. 89. 

21- Iowa.—^Wright County v. Ha¬ 
gan. 231 N.W. 298, 210 Iowa 795. 

Statute of limitations as bar to suits 
for reimbursement for relief gen¬ 
erally see Limitations of Actions § 
17 c. 

Two years from payment of expens¬ 
es 

Iowa.—^Wright County v. Hagan, 231 
K.W. 298, 210 Iowa 795—^Bremer 
County V. Schroeder, 206 H.W. 303, 
200 Iowa 1285. 

22. Idaho.—^Bannock County v. Cof¬ 
fin, 269 P. 90, 46 Idaho 531. 

Pa.—^Department of Public Assist¬ 
ance V. Jones, Com.Pl., 44 Lack.Jur. 
148—Commonwealth, Department 

of Public Assistance v. Painter, 
Com.Pl., 26 West.L.J. 8. 

48 C.X P 518 note 69 [c] (7). 

23. Idaho.—^Bannock County v. Cof¬ 
fin, 269 P. 90, 46 Idaho 531. 

Allegations of complaint held snffl- 
cient 

Isr.T.— Scott V. Thomas, 32 H.T.S.2d 
447, 263 App.Div. 920. 

Pa.—^In re Gallagher's Estate, Orph., 
60 Lack.Jur. 141. 

Authorization to commence action 
Complaint in county’s action to re¬ 
cover from aid rec|pi§nt'§ adult sons 


the amount of aid given was not de¬ 
murrable for failure to allege that 
board of supervisors passed a reso¬ 
lution authorizing commencement of 
action, where statute, on which coun¬ 
ty's action was based, provided that 
board should merely “request” dis¬ 
trict attorney to proceed with the 
action, and no resolution was neces¬ 
sary.—Lake County v. Forbes, 109 P. 
2d 872, 42 Cal.App.2d 744. 

24. Idaho.—^Bannock County v. Cof¬ 
fin, 269 P. 90, 46 Idaho 531. 

25. N.T.—Klebes v. Condon, 22 N.T. 
S.2d 86, 260 App.Div. 238. 

Pa.—^In re Briggs' Estate, Orph., 35 
Del.Co. 47. 

26. Idaho.—Bannock County v. Cof¬ 
fin, 269 P. 90, 46 Idaho 531. 

27- Cal.—^Lake County v. Forbes, 
109 P.2d 972, 42 Cal.App.2d 744. 

28. N.T.—^Application of Dunaway, 
22 N.T.S.2d 69, 174 Misc. 735. 

29. Pa.—Commonwealth v. Groller, 
41 Pa.Dist. & Co. 366, 19 Lehigh 
Co. 209, 10 Som-Leg.J. 293, 55 York 
81. 

30. Iowa.—Cherokee County v. 
Smith, 258 H.W. 182, 219 Iowa 490. 

Pa.—Department of Public Assist¬ 
ance V. Jones, Com.Pl., 44 Lack. 
Jur. 148. 

31. Iowa.—Cherokee County v. 
Smith, 258 N.W. 182, 2X9 Iowa .490. 
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Pa.—Commonwealth, Dept, of Public- 
Assistance V. Galligar, Com.Pl., 3S 
Del.Co. 140. 

32. Value of property of defendant 
In city's action to recover amount 

of relief furnished to parents of de¬ 
fendant who had interest in tenancy 
by entirety, evidence as to appraisal, 
value or actual value of entire par¬ 
cel was insufficient basis for com¬ 
puting value of defendant's interest 
under statute allowing reimburse¬ 
ment “up to the value of such prop¬ 
erty."—^Hodson V. Grumlich, 280 N.T. 
S. 193, 156 Misc. 199. 

33. Cal.—San Bernardino County v. 
McCall, 132 P.2d 65, 56 Cal.App.2d 
99—^Lake County v. Forbes, 109 P. 
2d 972, 42 Cal.App.2d 744. 

N.Y.—In re Lombardi's Estate, 39 N. 
Y.S.2d 62. 

Pa.—Commonwealth v. Bauman, 
Com.Pl., 59 Montg.Co. 191- 

34. Neb.—^Howard County v. Ene- 
voldsen, 224 N.W. 280, 118 Neb. 222. 

35. Iowa.—Cherokee County v.. 
Smith, 258 N.W. 182, 219 Iowa 490. 

36. Idaho.—^Bannock County v. Cof¬ 
fin, 269 P. 90, 46 Idaho 531. 

Order of relief generally see infra S 
70. 

37. Questiou of law or fact 

In action by county to compel de¬ 
fendant to reimburse county for aid 
which it had furnished to defend- 
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ment.38 

Where a decedent’s estate is liable for support 
furnished to decedent’s child and grandchild, the 
question whether the funds necessary to satisfy the 
claim of the public authorities should be taken 
from the assets of the estate as a whole or from 
the distributive share of the child or from both 
should be determined in accordance with equitable 
principles.^® The claim for the child’s support may 
in whole be satisfied from the estate of decedent, 
and on payment of the claim the estate is subro¬ 
gated to whatever claim the public authorities have 
against the distributive share of the child.Fur¬ 
ther, where a wife has received support from the 
public authorities, the claim for reimbursement 
may be allowed as a general debt of the husband’s 
estate and not be charged directly against the dis¬ 
tributive share of the wife,^^ 

It has been held that a judgment in favor of 
defendant for personal injuries and its proceeds 
are not, in the absence of a statutory exemption, 
immune from attachment to satisfy a judgment ob¬ 
tained against defendant by public authorities for 
support furnished to an indigent person.'^^ 

b. By Individuals 

In some Jurisdictions an individual who has volunta¬ 
rily furnished relief to a poor person under certain cir¬ 
cumstances may seek reimbursement against such rela¬ 
tives as are made responsible by statute for the support 
of the poor person. 


In some jurisdictions the statutes imposing on 
certain relatives an obligation to support a poor 
or indigent person do not create or imply a ’’ight 
of recovery against such relatives in favor of 
an individual who voluntarily contributes to the 
support of the indigent person,^^ and it has been 
held that, where the statutory remedy to compel 
support by a relative, considered supra § 61, has 
not been resorted to, a promise by such relative to 
>pay for support theretofore furnished is nudum 
pactum and unenforceable, being based solely on a 
moral obligation.^^ 

In other jurisdictions, however, the statutes ren¬ 
dering relatives liable for the support of poor 
persons have been held to afford redress against 
the designated relatives in favor of an individ¬ 
ual who has furnished relief directly to the poor 
person, at least where the relief was an immedi¬ 
ate necessity.^5 

Support furnished voluntarily without an agree¬ 
ment for compensation may not be recovered where 
recovery is not permitted under express statutory 
regulations.^® Thus one parent cannot recover 
from the other parent for necessaries voluntarily 
furnished an adult child of the parties where the 
statute provides that a parent is not bound to com¬ 
pensate the other parent for the voluntary su»p- 
port of the child without an agreement for com¬ 
pensation.*^'^ 


ant's parents, question of defend¬ 
ant’s ability to pay was a question 
of fact for trial court, and its find¬ 
ing thereon could not be controlled 
by statutory scale set up for guid¬ 
ance of board of supervisors in fix¬ 
ing liability of responsible relatives. 
—San Bernardino County v. McCall, 
132 P.2d 65, 56 Cal.App,2d 99. 
DPindiug of trial court 

The trial court's finding that the 
trustees acted in good faith and in 
the exercise of a wise discretion has 
the force and effect of a verdict.— 
Bremer County v. Schroeder, 206 N. 
W. 303, 200 Iowa 1285. 

38. Amount of recovery 

Under some statutes the public au¬ 
thorities may recover the amount of 
the relief paid up to the value of the 
property owned by defendant.—^Hod- 
son V. Grumlich, 280 N.Y.S. 193, 156 
Misc. 199. 

38. N.T.—In re Kasner's Estate, 25 
N.T.S.2d 488, 176 Misc. 832. 

40. N.T.—^In re Kasner's Estate, su¬ 
pra—rin re Modafferi’s Estate, 22 
K.T.S.2d 88, 174 Misc. 789. 

Claim for grandchild’s support 
Where estate of decedent was lia- 
.ble under statute for public relief 
furnished to decedent's daughter and 


granddaughter, and granddaughter 
was not a distributee of estate, the 
portion of welfare commissioner’s 
claim against estate attributable to 
support of granddaughter would be 
satisfied from general assets of es¬ 
tate, since statute places obligation 
for child's support indiscriminately 
on mother and grandparent alike, and 
mother aside from statute owed no 
obligation to support child.—^In re 
Kasner's Estate, 25 N‘.ir.S.2d 488, 175 
Misc. 832. 

41. IT.T.—^In re Barry's Estate, 24 
K.T.'S.2d 881, 175 Misc. 993. 

42. 3Sr.T.— Puller v. Galeota, 63 N. 
T.S.2d 849, 271 App.Div. 155. 

43. Conn.—Stone v. 'Stone, 32 Conn. 
142. 

48 C.J. p 519 note 84. 

Contribution among relatives see su¬ 
pra § 60 f. 

Liability of husband and wife for 
necessaries furnished see Husband 
and Wife §§ 50-64. 

Right of action by individual against 
county, town, or municipality see 
infra § 73. 

44. Conn.—Cook v. Bradley, 7 Conn. 
67, 18 Am.D. 79. 

48 C.J. P 519 note 86. 
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45. 'N.D.—^Bismarck Hospital and 
Deaconesses Home v. Harris, 280 
N.W. 423, 68 Isr.D. 374, 116 A.L.R. 
1274. 

48 C.J. P 519 note 87. 

Liability for medical services see 
infra § 74, 

Parent or child is liable for actual 
necessaries furnished to the other by 
a third person when the person to 
whom the necessaries are furnished 
is indigent and unable to care for 
himself and the parent or child has 
the ability so to do.—^Bismarck Hos¬ 
pital and Deaconesses Home v. Har¬ 
ris, supra. 

Third person mast establish the 
kinship of the parties, the financial 
ability of the party sued, the in¬ 
digence of the person to whom relief 
was furnished, the reasonable value 
of the services, and that such relief 
was an immediate necessity.—^Bis¬ 
marck Hospital and Deaconesses 
Home V, Harris, supra. 

46. S.D.—Tesch v. Tesch, 277 H.W. 
328. 65 S.D. 637. 

47. Pivorced wife cannot recover 
against former husband for neces¬ 
saries voluntarily furnished adult 
child.—^Tesch v. Tesch, supra. 
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§ 63. Interference with Right of Support 

At common law an indigent person has no right of 
action against a negligent employer disabling an employee 
liable under the pauper statute for the support of the in¬ 
digent person. 

An indigent person has no right of action at com¬ 
mon law against a negligent employer for injuries 
disabling an employee liable under the pauper stat¬ 
ute for support of the indigent person if of suffi¬ 
cient ability to furnish it.'^s 

§ 64. Liability of Pauper and Pauper’s Estate 

a. In general 

b. Statutory regulations 

c. Contracts for reimbursement 

d. Proceedings to enforce liability 

a. In general 

As a general rule a pauper or his estate is under no 
obligation at common law to reimburse the public au¬ 
thorities for support furnished. 

While there is some authority to the effect that at 


common law a poor person or his estate is liable 
for his support and maintenance at public expense, 
as a general rule, in the absence of contract or of 
some express statutory provision, where public au¬ 
thorities relieve a pauper, pursuant to their statu¬ 
tory obligation, neither the pauper^o nor his es¬ 
tate after his death^l is under any obligation to 
make reimbursement; and this is the rule even 
though the pauper owned property at the time the 
relief was furnished, in the absence of fraud^^ 
or deception on his pa^rt as to his ability to support 
himself,S3 or although he subsequently became 
of sufficient ability to repay.S4 

b. Statutory Regulations 

Under some statutes expenses incurred in the support 
of a pauper may be recovered by the public authorities 
from him or his estate. 

By the provisions of some statutes and charters, 
expenses incurred in support of a pauper or in¬ 
digent person may be recovered from him or his 
estate.^5 In the several decisions involving this 


48. Neb.—^Allen v. Trester, 199 N.W. 

841, 112 Neb. 515. 

49, In. District of Columbia 

Where pension payments deposited 

with St. Elizabeths Hospital for fe¬ 
male indigent patient had not been 
used for her maintenance and such 
maintenance had been borne by the 
District of Columbia in an amount 
that largely exceeded amount of de¬ 
cedent* s estate, on death of patient 
without minor children, the balance 
of deposit should be paid over to pa¬ 
tient’s administrator for payment to 
District of Columbia after deduction 
of administrative expense rather 
than held by the hospital for its 
general uses under 24 U.'S.C.A. § 165. 
—In re Gray's Estate, D.C.D.C., 80 
F.Supp. 730. 

In PeiuLsylvania 

(1) Right to repayment of moneys 
expended on behalf of indigent per¬ 
sons is not dependent on statutory 
permission, but rests on the com¬ 
mon-law doctrine that there is an 
implied duty on part of a reci¬ 
pient of public assistance to make 
reimbursement.—Commonwealth v. 
Schuylkill County, 62 A.2d 922, 361 
Pa. 126—Commonwealth, Department 
of Public Assistance, v. Hornacek, 32 
A.2d 761, 347 Pa. 596—^In re Reiver’s 
Estate, 22 A.2d 655, 343 Pa. 137—In 
re Waits’ Estate, 7 A.2d 329, 336 Pa. 
151—^In re Gemmill’s Estate, 57 Pa. 
Dist.&Co. 151, 69 York Leg.Rec. 73 
^In re Blum’s Estate, 38 Pa.Dist. & 
Co. 594, 54 York Leg.Rec. 15—Com¬ 
monwealth V. York Trust Company, 
37 Pa.Dist. &Co. 711, 54 York Leg. 
Rec. 5—^In re Briggs’ Estate, Orph., 
35 DeLCo. 47—Commonwealth v. Wil¬ 
liams, Com.Pl., 34 Liuz.Leg.Reg. 115, 

70 C.XS.—9 


10 Som.Leg.X 125—Commonwealth 
V. Johnson, Com.Pl., 58 Montg.'Co, 90 
—In re Emswiler, Orph., 63 York 
Leg.Rec. 58—Commonwealth v. Mik- 
lish, Com.PL, 28 West.L.J. 57. 

(2) However, some earlier deci¬ 
sions have held that no liability ex¬ 
ists at common law.—Stewart’s Es¬ 
tate, 38 Pa.Super. 177—^Lathrop Tp. 
V. Stevens, 7 Pa.Co. 143. 

Criminal liability for fraud in ob¬ 
taining relief see infra § 80. 
Liability: 

For: 

Assistance to aged and blind 
persons see the C.J.S. title So¬ 
cial Security and Public Wel¬ 
fare. 

Maintenance of inmate of public 
institution generally see infra 
§ 78. 

Of pauper of estate: 

Medical services and funeral ex¬ 
penses see infra § 74. 

Support: 

Furnished insane person see 
Insane Persons § 75 b (2) 
(b) aa. 

In poorhouse see infra § 77. 
Services and earnings of paupers see 
infra § 76. 

50. Cal.—Corpus Juris cited in. Los 

Angeles County v. Security First 
Nat. Bank of Los Angeles, 191 P. 
2d 78, 81, 84 Cal,App.2d 575, 
Mass.—City of Worcester v. Quinn, 
23 N.B.2d 463, 304 Mass. 276, 125 
A.L.R. 7 07—City of Marlborough 
V, City of Lowell, 10 N.E.2d 104, 
298 Mass. 271. 

Wash.—Corpus Juris cited In Spo¬ 
kane County V. Arvin, 13 P.2d 1089, 
1090, 169 Wash. 349. 

48 C.J. P 520 note 91. 

129 


51. Cal.—Los Angeles County v. Se¬ 
curity First Nat. Bank of Los An¬ 
geles, 191 P.2d 78, 84 Cal.App.2d 
575. 

Mo.—Corpus Juris cited in Foster v. 
Fraternal Aid Union, App., 87 S. 
W.2d 669, 671. 

48 C.J. p 520 note 92. 

52. Cal.—Los Angeles County v. Se¬ 
curity First Nat. Bank of Los 
Angeles, 191 P.2d 78, 84 Cal.App.2d 
575. 

Mass.—Stow V. Sawyer, 3 Allen 515. 

53. Minn.—^In re Dufek, 204 N.W. 
469, 164 Minn. 55. 

48 C.J. p 520 note 94. 

54. Wash.—Spokane County v. Ar¬ 
vin, 13 P.2d 1089, 169 Wash. 349. 

48 C.J, p 520 note 95. 

55- Cal.—^Los Angeles County v. Se¬ 
curity First Nat. Bank of Los An¬ 
geles, 191 P.2d 78, 84 Cal.App,2d 
575. 

Colo.—Cherrington v. Board of 
Com’rs of Otero County, 299 P. 
711, 89 Colo. 116. 

Me,—City of Auburn v. Inhabitants 
of Town of Farmington, 175 A. 475, 
133 Me. 213—Inhabitants of Vien¬ 
na v. Weymouth, 170 A. 499, 132 
Me. 302. 

Mass.—City of Worcester v, Quinn, 
23 N.E.2d 463, 304 Mass. 276, 125 
A.L.R. 707—Symmes Arlington 
Hospital V, Town of Arlington, 197 
N.E. 677, 292 Mass. 162. 

N.Y.—Jeacock v. Schorb, 39 N.Y.S.2d 
51, 265 App.Div. 147—In re Mc- 
Clancy’s Estate, 45 N.Y.S.2d 917, 
182 Misc. 866, affirmed 51 N.Y.S.2d 
90, 268 App.Div. 876, affirmed 61 N. 
E.2d 752, 294 N.Y. 760—In re 

Charles’ Estate, 40 N.Y.S,2d 905. 
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subject such statutes have been held valid^® 
even thoug-h retrospective in providing that they 
shall apply to property of paupers who have died 
before their enactment and in some jurisdic¬ 
tions the statutes have been held to be merely de¬ 
claratory of the common law.^s 

Such statutes create an implied promise on the 
part of the pauper to make reimbursement®9 and 
are remedial.6® Repayment of the expenditures in¬ 
curred extinguishes the debt.^^ Such statutes do 
not, however, change the liberal and beneficent 
spirit of the statutes granting relief to the poor 
and they are not to be construed to reach a case 
that does not literally and plainly come within their 
terms.®2 Unless clearly and manifestly intended 


to operate retroactively,such statutes are to be 
construed to operate prospectively.®^ A statute 
providing for a recovery against the pauper by 
towns which ^^have incurred expense” in his sup¬ 
port has been held applicable only to expenses in¬ 
curred after the passage of the act.®® The recipient 
of public assistance is liable for reimbursement, re¬ 
gardless of who made application for assistance 
and without regard to whom payments were made.®® 

The statutes do not apply to a purely officious 
payment of expenses which a town was under no 
legal obligation to make®'^ or to expenses for items 
which properly cannot be classed as pauper sup¬ 
plies.®® It must appear that some expense was 


181 Misc. 194—In re Clonan's Es¬ 
tate, 28 N.Y.S.2d 88, 176 Misc. 357 
—In re Beaman's Estate. 12 3Sr,Y. 
S.2d 188, 171 Misc. 578—Hodson v 
Bloise, 16 N.Y.S.2d 49, 173 Misc. 
69. 

Pa.—Commonwealth, v. Schuylkill 
County, 62 A.2d 922, 361 Pa. 126— 
Commonwealth, Department of 
Public Assistance, v. Hornacek, 33 
A.2d 761, 347 Pa. 596—^Department 
of Public Assistance v. Bauman, 
46 Pa.Dist. & Co. 629—In re Blum's 
Estate, 38 Pa.Dist. & Co. 594, 54 
York Leg’.Rec. 15—In re Siple's Es¬ 
tate, 35 Pa.Dist. & Co. 489, 9 Som. 
Leg’.J. 294, 53 York Leg-.Rec. 76— 
Commonwealth v. Bell, 35 Pa.Dist. 
& Co. 146—Commonwealth v. Dug- 
g“an, 35 Pa.Dist. «& Co. 47, 40 Lack- 
Jur. 197—In re Schlottman's Es¬ 
tates, Com.Pl., 40 Berks Co. 219— 
Commonwealth v. Thomas, Com. 
PI., 42 Lack-Jur. 193—Common¬ 
wealth V. Datchko, Com-Pl., 40 
Iiack.Jur. 178—Department of 
Public Assistance v. Sosoka, Com- 
PL, 20 Lehigh 13—Commonwealth 
V. Kishbaugh, Com.PL, 40 Luz.Leg. 
Reg. 313—In re Zellers’ Guardian¬ 
ship, Orph., 1 Lycoming 187—^De¬ 
partment of Public Assistance v. 
Zulick, Com.Pl., 9 Sch.Reg. 71— 
In re Emswiler, Orph., 63 York 
Leg.Rec. 58. 

Vt.—^Town of Panton v. Noonan, 22 
A.2d 174, 112 Vt. 138. 

Wis,—In re Banski's Guardianship, 
276 N.W. 626, 226 Wis. 361—In re 
Kuplen’s Estate, 244 N.W. 623, 209 
Wis. 178. 

48 C.J. p 520 note 39. 

Statutory liability of insane pauper 
or his estate see Insane Persons § 
75 b (2) <b) aa. 

Bepeal of charter 

City charter provision authorizing 
recovery from person receiving sup¬ 
port as pauper, where found to have 
property, was not repealed by gen¬ 
eral statute.—Taylor v. Kelly, 259 
N.Y.S. 928, 145 Misc. 668. 


Beimbursemeat under penal statute 

(1) Statute making it a misde¬ 
meanor for one to obtain public aid 
by fraudulent means is a penal stat¬ 
ute and does not authorize a civil 
proceeding against the recipient of 
public relief or his estate to recover 
the amount of assistance furnished. 
—In re Butler’s Estate, 152 P.2d 815, 
159 Kan. 144. 

(2) Criminal liability for fraud in 
obtaining relief see infra § 80. 

se. Pa.—Commonwealth v. Bell, 35 
Pa.Dist. & Co. 146. 

Pauper dying without heirs 

Statute authorizing recovery from 
estate of pauper dying without heirs 
is valid.—In re Person, 7 Alaska 626. 

57. Alaska.—In re Person, supra. 

48 C.J. p 521 note 2. 

58. Pa.—Commonwealth v. York 

Trust Company, 37 Pa.Dist. & Co. 
711, 54 York Leg.Rec. 5—Depart¬ 
ment of Public Assistance v. Bat- 
ya, Com.PL, 3 Fay.L.J. Ill, 10 Som. 
Leg.J, 58—Commonwealth v. Wil¬ 
liams, Com.Pl., 34 Luz.Leg.Reg. 
115, 10 Som.Leg.X 125. 

Liability of pauper at common law 
see supra subdivision a of this sec¬ 
tion. 

59. Me.—City of Auburn v. Inhab¬ 
itants of Town of Farmington, 175 
A. 475, 133 Me. 213. 

Under express provisions of some 
statutes any public relief received 
by a poor person constitutes an 
implied contract to make repay¬ 
ment on acquiring property.—In re 
Charles' Estate, 40 N.Y.S.2d 905, 181 
Misc. 194—Hodson v. Bloise, 16 N. 
Y.S.2d 49, 173 Misc. 69—In re Ben- 
ingaso's Estate, 300 N.Y.S. 951, 165 
Misc. 459. 

60. Me.—City of Auburn v. Inhab¬ 
itants of Town of Farmington, 175 
A. 475, 133 Me. 213, 

61. Me.—City of Auburn v. Inhab¬ 
itants of Town of Farmington, su¬ 
pra. 


Services Tby pauper to town extin¬ 
guished debt.—City of Auburn v. In¬ 
habitants of Town of Farmington, 
supra. 

62. Mass.—City of Worcester v. 
Quinn, 23 N.E.2d 463, 304 Mass. 
276, 125 A,L.R. 707. 

63. Alaska.—In re Person, 7 Alaska 
626. 

48 C.J. p 521 note 2. 

64. Pa.—Commonwealth v. Bell, 35 
Pa.Dist, &Co. 146. 

65. Mass.—Medford v. Learned, 16 
Mass. 215. 

66. Pa.—^Department of Public As¬ 
sistance V. DeCarli, 44 Pa.Dist. & 
Co. 291, 43 Lack.Jur. 181—In re 
Laubert’s Estate, Orph., 27 Erie 
Co. 26. 

67. Me.—Corpus Juris cited ia In¬ 
habitants of Vienna v. Weymouth, 
170 A. 499, 500, 132 Me. 302. 

Mass.—^Newburyport v. Creedon, 15 
N.E. 157, 146 Mass. 134. 

68. Me.—Inhabitants of Vienna v. 
Weymouth. 170 A. 499, 132 Me. 302. 

48 C.J. p 521 note 4. 

Court fees 

Payment of a sum to probate court 
as court fees in connection with ap¬ 
pointment of a guardian over dece¬ 
dent was not recoverable.—Town of 
Panton v. Noonan, 22 A. 2d 174, 112 
Vt. 138. 

Interest oa mortgage 

Payment of interest at decedent's 
request on a mortgage on decedent's 
property to prevent foreclosure and 
ejectment of decedent and, in judg¬ 
ment and discretion of the overseer 
of the poor, to provide decedent with 
lodging at a lower cost then else¬ 
where, was recoverable.—Town of 
Panton v. Noonan, supra, 

''Cost of such relief" 

Under statute imposing liability 
on persons receiving relief, the 
phrase “cost of such relief" includes 
whatever is necessary in form of 
material or shelter, or services of 
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actually .incurred for the pauper’s support,and 
this is not shown where it appears that the pauper 
received support in an almshouse and at the same 
time rendered services to an amount equal in value 
to the cost of such support 

Concealment, fraud, or misrepresentation. In 
the absence of a statutory requirement, recovery 
from a pauper or his estate for relief furnished 
by public authorities is not dependent on misrep¬ 
resentation, concealment of assets, or fraud on the 
part of the pauper.However, where the pauper 
has misrepresented or concealed his actual re¬ 
sources or the ownership of property or the trans¬ 
fer of bank accounts in order to obtain relief, 
payments made for relief should be subject to resti¬ 
tution to the public agency which granted the re- 

lief.72 

Minor. A minor who receives public relief as a 
pauper has been held liable to reimburse the public 


§ 64 

authorities.73 In some jurisdictions, however, the 
statutes provide that no right of action shall ac¬ 
crue against an infant by reason of relief fur¬ 
nished to him unless at the time it was granted the 
infant was possessed of money and property in 
excess of his reasonable requirements.7^ 

Accrual of liability. The recipient of public re¬ 
lief becomes liable for reimbursement at such time 
as the statutes prescribe,75 such as on the recipient’s 
acquisition of iproperty.76 

Property chargeable; preferences. Reimburse¬ 
ment for support furnished to a pauper may be 
realized from such property of the pauper as the 
statutes may allow,77 such as property owned by 
the pauper during the time assistance was rendered 
or where bis right to ownership of such property 
existed or was acquired during the time assistance 
was rendered. 73 In the administration of the estate 
of a deceased recipient of relief the public author- 


doctors, nurses, attendants, or in¬ 
vestigators, so that estate of one 
receiving relief is liable for costs 
of investigations made by town wel¬ 
fare officer, “cost*’ meaning the sum 
total of outlay.—In re Luxton’s Es¬ 
tate, 273 N.T.S. 955, 152 Misc. 5. 

69. Mass.—^Taunton v. Talbot, 71 N. 
E. 785, 186 Mass. 341, 1 Ann.Cas. 
34. 

70. Mass.—Taunton v. Talbot, su¬ 
pra. 

48 -C-J. P 521 note 7. 

Right to services and earnings of 
pauper generally see infra § 76. 

71. In. ITew York 

(1) Under Social Welfare L. § 104, 
derived from Public Welfare U. § 
128, recovery against a poor person 
who has received relief is not de¬ 
pendent on a showing of misrepre¬ 
sentation, concealment of assets, or 
fraud on the part of the poor person. 
—^Hodson V. Bloise, 16 N.Y.S.2d 49, 
173 Misc. 69. 

(2) Under former Poor L. § 57, 
fraud or concealment of assets by 
poor person was essential to recov¬ 
ery.—In re Thomas, 231 N.Y.S. 93, 
132 Misc. 842—Matter of Humphries, 
210 N.Y.S. 253, 125 Misc. 62. 
Criminal liability for fraud in ob* 

taining relief see infra § 80. 

72. N.Y.—^In re Beaman’s Estate, 13 
N.Y.S.2d 188, 171 Misc. 578. 

73. Colo.—Cherrington v. Board of 
Com’rs of Otero County, 299 P. 711, 
89 Colo. 116. 

Pa.—In re Zellers* Guardianship, 1 
Lycoming 187. 

74. N.Y.—^In re Berg’s Will, 67 N. 
Y.S.2d 577, 271 App.Eiv. 934~In re 
Abantantonio’s Guardianship, 83 
N.Y.S.2d 111. 


Beimborsement denied 
N.Y.—In re Cervantes, 22 N.Y.S.2d 
116, 174 Misc. 594—In re Beaman’s 
Estate, 13 N.Y.S.2d 188, 171 Misc. 
578. 

75. Cal.—Los Angeles County v. Se¬ 
curity First Nat. Bank of Los An¬ 
geles, 191 P.2d 78, 84 Cal.App.2d 
575. 

76. Cal.—Los Angeles County v. Se¬ 
curity First Nat. Bank of Los An¬ 
geles, supra. 

48 C.J. p 520 note 99 [a] (1). 

77. N.Y.—^In re Clonan’s Estate, 28 
N.Y.S.2d 88, 176 Misc. 557. 

48 C.J. p 520 note 99 [d] (2). 
Property of which pauper died seized 
N.Y.—In re Clonan's Estate, supra. 
Estate by entireties 

Property owned by a husband and 
wife as tenants by entireties at a 
time when public assistance was be¬ 
ing furnished to the husband, on his 
application, for the support of him¬ 
self, his wife, and their minor chil¬ 
dren, is subject to liability for reim¬ 
bursement of the grants to the de¬ 
partment of public assistance, even 
after death of the husband has vest¬ 
ed title thereto in the wife.—^Depart¬ 
ment of Public Assistance v. De- 
Carli, 44 Pa.Dist. &Co. 291, 43 Lack. 
Jur. 181. 

Wife’s distributive share of recov¬ 
ery for wrongful death of husband 
forms no part of husband’s estate 
and is not subject to proceedings by 
commissioner of welfare to recover 
public relief moneys advanced to 
family on joint application of hus¬ 
band and wife.—^Hodson v. Olsziew- 
ski, 55 N.Y;S.2d 214. 

78. Wis.—In re Decker, 195 N.W. 
316, 181 Wis. 484. 

48 C.J. p 520 note 99 [d] (1>. 

131 


In Pennsylvania 

(1) “Originally recovery could have 

been had even out of property ac¬ 
quired by the beneficiary subsequent 
to his receiving assistance . . . 

but by the Act of June 9, 1939, P.L. 
310, 62 P.S. § 1974 (a), amending 
section 4 (a) of the Act of June 24, 
1937, P.L. 2045, it is limited to prop¬ 
erty owned by him during the time 
the assistance was rendered or his 
right to ownership of which existed 
or was acquired during such time.** 
—In re Reiver’s Estate, 22 A.2d 655, 
656, 343 Pa. 137—In re Gemmill’s Es¬ 
tate, 57 Pa.Dist. & Co. 151, 60 York 
Leg.Rec. 73—Commonwealth v. York 
Trust Company, 37 Pa.Dist. & Co. 
711, 54 York Leg.Rec. 5—^Department 
of Public Assistance v. Brownfield, 
Com.PL, 6 Fay.L.J. 116—In re Mie- 
gocki, Com.Pl., 34 Luz.Leg.Reg. 257* 
—Commonwealth v. Johnson, Com. 
PI., 58 Montg.Co. 90—^Department of 
Public Assistance of Commonwealth 
V. Zulick, Com.Pl., 41 Sch.Leg.Rec. 
117, 60 York Leg.Rec. 22, 

(2) Proceeds of life insurance pol¬ 
icy on life of a beneficiary under the 
support law, payable to her estate, 
which had no cash surrender value, 
and the premiums on which were not 
paid out of relief moneys received 
from the commonwealth, were not 
owned by the decedent during that 
period of time contemplated by the 
acts of assembly as property owned 
by a decedent from which the com¬ 
monwealth could be reimbursed.—^In 
re Gemmill’s Estate, 57 Pa.Dist. & 
Co. 151, 60 York Leg.Rec. 73. 

(3) Where the commonwealth pre¬ 
sented a claim against a decedent’s 
estate for reimbursement of money 
paid to decedent for support, and the 

. balance on the executor’s account 
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ities have no preference over other creditors’^9 un¬ 
less a preference is granted by statute.^^^ 

Under the express provisions of some statutes, 
if a person who has received public assistance or 
care shall die leaving insurance, and the estate 
of the assured is named as beneficiary, or no ben¬ 
eficiary is named, the public welfare official is en¬ 
titled to a preferred claim to be paid out of such 
insurance to the amount of the cost of such assist¬ 
ance and care, and for funeral expenses not ex¬ 
ceeding a certain amount, unless insured leaves a 
widow or minor children who are, or are likely to 
become, public charges, in which event the pub¬ 
lic welfare official may, in his discretion, waive 
his claim to such insurance or any part thereof.Si 
Such statutes have been held valid, 83 but such 
statutes may not destroy or defeat vested rights.83 
Where a third person is designated as a bene¬ 
ficiary of the policy the statute is inapplicable.84 


Under such statutes the public welfare official is 
not entitled to have the insurance proceeds paid 
directly to him,85 but the personal representative 
of insured's estate is entitled to administer the 
proceeds and the welfare officiars preferred claim 
is to be enforced out of such proceeds in the hands 
of the personal representative by appropriate pro¬ 
ceedings in the court of probate.®® 

c. Contracts for Eeimbursement 

A pauper may contract to indemnify the public au¬ 
thorities against expenses incurred on his account. 

It is not against public policy for a pauper vol¬ 
untarily to indemnify the public authorities against 
expenses incurred on his account,®^ and he may 
bind himself by special contract to do so.®® Thus 
for the purpose of reimbursement the pauper may 
assign to the public authorities a cause of action 
existing in his favor®® or he may transfer prop¬ 
erty® ^ or he may execute to the public authorities 


consisted partly of proceeds of prop¬ 
erty owned by decedent during the 
time she received assistance and 
partly of proceeds of a life insurance 
policy, the funds were marshaled 
and distributed to the commonwealth 
in part payment of its claim, to gen¬ 
eral creditors, who were paid in full, 
and to a legatee.—In re Gemmill's 
Estate, supra. 

(4) Where a mother who has been 
receiving public assistance under 
The Support Law of June 24, 1937, 
P.L. 2045, 62 P.S. § 1971 et seq., sub¬ 
sequently conveys real estate to one 
of her children for an inadequate 
consideration, such a conveyance 
constitutes a fraud on the common¬ 
wealth as her creditor, and will be 
set aside on its application.—Com- 
.monwealth v. Kloos, 67 Pa.Dist. &Co. 
485, 31 West.L.J. 41. 

79. Pa.—^Wilson’s Estate, 2 Blair 

Co. 351. 

48 C.X p 520 note 99 [a] (5). 

80. N.Y.—^Mutual Life Ins. Co. of 

New York v. Smyth, 286 N.Y.S. 

293, 247 App.Div. 27. 

Statutory preference as to specific 
property 

The legislative intent in section of 
public welfare law authori 2 ing wel¬ 
fare official to recover against estate 
of deceased relief recipient the cost 
of relief furnished to the extent of 
property left by decedent when con¬ 
sidered together with succeeding 
section of law, which expressly 
gives preferred claim for such relief 
against proceeds of recipient’s life 
insurance, was to make welfare offi¬ 
cial’s claim against any property 
left by decedent preferred over 
claims of general creditors.—In re 
Clonan’s Estate, 28 .V.y.S.2d 88, 176 
Misc. 557. ■ ' 


81. N.Y.—In re Wolpert’s Estate, 19 
N.Y.S.2d 781, 174 Misc. 85—Lewis 
V. Metropolitan Life Ins. Co., 280 
N.Y.S. 603, 156 Misc. 39, affirmed 
296 N.Y.S. 462. 250 App.Div. 832— 
In re Van Pelt’s Estate, 276 N.Y.S. 
317, 153 Misc. 155. 

Reasonable amotint for burial 

Statute giving public welfare of¬ 
ficials preferred claim to insurance 
of a decedent who has received re¬ 
lief at public expense, after payment 
of funeral expenses not exceeding 
one hundred twenty-five dollars, ex¬ 
pressed the public policy of the state 
concerning what constituted a rea¬ 
sonable amount for burial of persons 
receiving public relief and leaving 
insurance payable to estate.—In re 
Grasso’s Estate, 34 N.Y.S.2d 58, 178 
Misc. 114. 

82. N.Y.—^Mutual Life Ins. Co. of 
New York v. Smyth, 286 N.Y.S. 
293, 247 App.Div. 27. 

83. N.Y.—^Zahn v. Metropolitan Life 
Ins. Co., 294 N.Y.S. 17, 250 App. 
Div. 231. 

84. facility of pasnuent clause 

Two industrial life policies, con¬ 
taining facility of payment clause, 
proceeds of vrhich were, under agree¬ 
ment made at time of issuance of 
policies in presence of insured, in¬ 
surer's agent, and beneficiary, to be 
paid to beneficiary who was to pay 
therefrom expenses of burial of in¬ 
sured were not property of insured, 
and hence city was not entitled to 
refund of moneys advanced to in¬ 
sured in his Mfetime through a re- 
def bureau.—In re Wisniewski's Es¬ 
tate, 295 N.Y.S. 138, 162 Misc. 320. 

15. N.Y.—Mutual Life Ins. Co. of 
New York v. Smyth, 286 N.Y.S. 
293, 247 App.Div. 27. 
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Insurer is not protected in making 
payment to public welfare commis¬ 
sioner after receiving notice of ap¬ 
pointment of administrator and de¬ 
mand from administrator for pay¬ 
ment of proceeds of policies.—In re 
Van Pelt’s Estate, 275 N.Y.S. 317, 
153 Misc. 155. 

Public welfare official is not enti¬ 
tled to retain proceeds but he must 
turn over to administrator amount 
received on policies to be adminis¬ 
tered according to law, with direc¬ 
tions that costs of administration 
and funeral expenses should be paid, 
first out of other assets of estate 
and then out of insurance moneys, 
and that remainder of insurance 
moneys should be paid to commis¬ 
sioner.—In re Van Pelt’s Estate, su¬ 
pra. 

86. N.Y.—Mutual Life Ins. Co. of 
New York v, Smyth, 286 N.Y.S. 
293, 247 App.Div. 27—In re Gras¬ 
so’s Estate, 34 N.Y.S.2d 58, 178 
Misc. 114. 

87. N.Y.—Rowlee v. Durfey, 237 N. 
Y.S. 539. 227 App.Div. 219—Church 
V. Fanning, 44 Hun 302, 7 N.Y.St. 
645. 

Person admitted to county poorhouse 
see infra § 77. 

88. N.H.—^Barker v. Lambert, 162 
A. 702, 86 N.H. 51. 

Pa.—Commonwealth v. Heinbaugh, 
Com.Pl., 5 Fay.L.J. 127, 66 York 
Leg.Rec. 77. 

48 C.J. p 520 note 97. 

89. N.Y.—Rowlee v. Durfey, 237 N. 
Y.S. 639, 227 App.Div. 219—Church 
v. Fanning, 44 Hun 302. 

:o. Vt.—Lyndon v. Belden, 14 Vt. 
423. 

48 C.J. p 520 note 97 [a}. 
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a deed to his real estate^l or a mortgage on his 
property, *92 and in some jurisdictions the statutes 
expressly empower public officials to accept a deed 
of real property or a mortgage for the assistance 
and care of a poor person at public expense. 

ds Proceedings to Enforce Liability 

The proceedings by public authorities against paupers 
or their estates for support furnished them should be in¬ 
itiated and conducted in accordance with statutory regu¬ 
lations. 

The proceedings by public authorities to enforce 
the liability of a pauper or his estate for support 
furnished should be initiated and conducted in 
such manner as may be directed by statute.®^ Un¬ 
der some statutes the public authorities may pro¬ 
ceed against the recipient of public relief when he 
acquires property without electing between the stat¬ 
utory remedy and any other remedy.95 


§ 64 

Conditions precedent. In proceedings against a 
pauper or his estate by public authorities for sup¬ 
port furnished to the pauper, such conditions pre¬ 
cedent as may be prescribed by statute must be ful¬ 
filled before liability attaches.®^ In the case of 
an indigent married woman it has been held that 
the public authorities may not hold her liable for 
support furnished her until they have exhausted 
available remedies against the husband who is 
primarily responsible for her support. 

Defenses. In proceedings by public authorities 
against a pauper or his estate for support furnished, 
various defenses have been urged.98 

Partiesj pleading^ evidence, trial, and judgment. 
In proceedings against a pauper or his estate by 
public authorities for support furnished to the 
pauper, the general rules in civil actions ordinarily 
apply with respect to parties, 9 ^ pleading,^ evidence,^ 


91. N.T.—^Rowlee v. Durfey, 237 N. 
T.S. 539, 227 App.Div. 219. 

92. Cal.—Priddel v. Shankie, 159 P. 
2d 438, 69 Cal.App.2d 319. 

Validity of mortgragre 

(1) Where county, having extend¬ 
ed hospital care, took note therefor 
secured by mortgage on undivided 
interest of defendant in cotenant’s 
partition action, wherein county filed 
cross complaint seeking payment, 
defendant could not complain of in¬ 
applicable blanket clause of mort¬ 
gage covering all other realty of de¬ 
fendant, who did not own any other 
realty.—^Priddel v. Shankie, supra. 

(2) Where county, having extend¬ 
ed hospital care, took mortgage note 
therefor from defendant in coten¬ 
ant’s partition action, wherein coun¬ 
ty filed cross complaint seeking pay¬ 
ment from proceeds of partition sale, 
mortgage was not objectionable be¬ 
cause of waiver therein of statutory 
provisions relating to foreclosure ac¬ 
tions, inasmuch as county had never 
attempted to take advantage of such 
waiver,—^Priddel v. Shankie, supra. 

93. Statute held valid 

N.T.—First Nat. Bank v. Dise, 292 
N.T.S. 210, 161 Misc. 488. 
ConstructioxL of statute 

Poor law authorizing town super¬ 
visor to accept deed and sell prop¬ 
erty to maintain poor person is in 
derogation of common law and not 
exclusive.—^Rowlee v. Durfey, 2S7 N. 
Y.S. 639, 227 App.Div, 219. 

94. Pa.—^Department of Public As¬ 
sistance V, Batya, Com.Pl,, 3 Pay. 
L.J. 111, 10 Som.Leg.J, 58—Com¬ 
monwealth V. Kishbaugh, Com.Pl., 
40 Luz.Leg.Reg. 313—Common¬ 
wealth ex rel. v. Petruska, Com.Pi-, 
92 Pittsb.Leg.J. 169. 


Substitution of public authorities as 
plaintiff 

(1) An award made by the or¬ 
phans’ court in the distribution of 
a decedent’s estate is a judgment 
within the meaning of the statute, 
providing that the commonwealth 
may recover moneys advanced by it 
for the support and assistance of an 
indigent person by, inter alia, being 
substituted as plaintiff in any judg¬ 
ment recovered by the indigent.— 
In re Blum’s Estate, 38 Pa.Dist. & 
Co. 588, 53 York.Leg.Rec. 172. 

(2) The provisions of the statute 
are not limited to cases where the 
indigent person is receiving support 
at the time the substitution is re¬ 
quested .—^In re Blum’s Estate, 38 Pa, 
Dist. &Co. 594, 54 YorkLeg.Rec. 15. 
Jurisdiction of court 

The orphans’ court has jurisdiction 
to determine the right of the com¬ 
monwealth to recover the amount of 
an award made in the distribution 
of a decedent's estate to an indigent 
person who has received aid from 
the department of public assistance. 
—In re Blum’s Estate, 38 Pa.Dist. & 
Co. 688, 53 York.Leg.Rec. 172. 

95. Cal.—Los Angeles County v. Se¬ 
curity First Nat. Bank of Los 
Angeles, 191 P.2d 78, 84 Cal.App.2d 
B75. 

96. Freseutation of claim against 
estate 

County’s cause of action to recover 
against estate of decedent for value 
of goods and services rendered to 
decedent during lifetime as a charity 
is based on statutory liability, and 
hence county is not required to pre¬ 
sent its claim to executor before 
bringing suit thereon.—^Los Angeles 
County V. Security First Nat. Bank 
of Los Angeles, supra. 
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97- Pa.—Department of Public As¬ 
sistance V. Mooney, 40 Pa.Dist. & 
Co. 374. 

Liability of husband to support wife 
see supra § 60 e (8) and Husband 
and Wife § 15. 

98. Coverture 

Coverture is no bar to an action 
under the statute against a married 
woman for pauper supplies furnished 
her after she had been deserted by 
her husband.—Inhabitants of Vien¬ 
na V. Weymouth, 170 A. 499, 133 Me. 
302—^Peru v. Poland, 3 A. 284, 78 
Me. 215. 

Statute of limitations as bar to suit 
for reimbursement for relief see 
Limitations of Actions § 17 c. 

99. Town was not authorized in its 
own name to recover for relief fur¬ 
nished to defendant by the public 
welfare officer of the town.—Town 
of Potsdam v. Claflin, 38 N.Y.S.2d 
159. 

1. Allegation of complaint held suf- 
^cient 

N.Y.—Scott V. Thomas, 32 N.Y.S. 

2d 447, 263 App.Div. 920. 

Affidavit of defense 
Pa.—C ommonwealth v. Thom¬ 
as, Com.Pl., 42 Lack.Jur. 193— 
Commonwealth v. Datchko, Com. 
PL, 40 Lack.Jur. 178—Common¬ 
wealth V. Johnson, Com.PL, 58 
Montg.Co. 90. 

Xn proceeding against married 
woman for support furnished hen 
the complaint or statement must al¬ 
lege that the public authorities have 
exhausted available remedies against 
her husband,—^Department of Public 
Assistance v, Mooney, 40 Pa.Dist. 
Co. 3T4. 

2. Pa.—Commonwealth v, Johnson^ 
Com,Pl., 58 Montg.Co. 90. ‘ 

48 C.J. p 620 note 99 ff] (3>. 



PAUPERS 


70 C.J.S. 


§§ 6^67 

trial,® and judgment* 

§ 65. Support of Pauper Slaves 

Prior to the abolition of slavery in the United States 
the various statutes made a master liable for the main¬ 
tenance of decrepit slaves and under some statutes liabil¬ 
ity was imposed on the heirs, etc., of the deceased mast¬ 
er. 

Prior to the abolition of slavery in the United 
States, the ’statutes in most jurisdictions made a 
master liable for the maintenance of decrepit slaves, 
or those manumitted, who thereafter became pau¬ 
pers and under some statutes the heirs, personal 
representatives, and assigns of a deceased master 
were liable.® A bona fide purchaser of real estate 
descending to an heir of the master was not lia¬ 
ble.'^ The town where the emancipated slave be¬ 
longed, or had a settlement, was the town empow¬ 
ered to recover from the master, or his heirs, ex¬ 
ecutors, or administrators, for expenditures in¬ 
curred for the support of such slave.® 

§ 66. Support by Local Authorities in Gen¬ 
eral 

The support of poor persons by particular local 
authorities is considered infra § 67 et seq. 

Examine Pocket Parts for later cases. 

§ 57 , - Local Authorities Liable 

a. In general 

b. State paupers 

c. Liability of counties, towns, and mu¬ 

nicipalities generally 

d. Liability of place of residence 


e. Liability of place of settlement 

f. Alteration, annexation, or detachment 

of territory 

a. In General 

Such local authorities as are designated by constitu¬ 
tional or statutory provisions are liable for the care and 
support of poor persons. 

The state has full power with respect to the 
furnishing of poor relief, as considered supra § 3, 
and it may designate which particular local authori¬ 
ties shall be charged with the duty of furnishing it 
and what local authorities shall be ultimately lia- 
ble.» Such local authorities as are designated by 
the constitution or statutes are responsible for the 
care and support of poor persons.^® Assistance 
should not be refused because a relative of the poor 
person is able to furnish support where such rel¬ 
ative is not by statute made liable for his sup¬ 
port. 

There are no equities as between two local sub¬ 
divisions of a state as to which one must furnish 
poor relief.^^ 

b. State Paupers 

Such local authorities as are designated by statute 
must support state paupers. 

State paupers must be supported by such local 
authorities as are designated by constitutional or 
statutory regulations.^® Thus under some statutes 
all persons who have no settlement in the state if 
in need of relief are state paupers with liability 
in the first instance imposed on the town where 
the pauper is when relief is needed,but ulti- 


3. Questions of law or fact 

Pa.—Commonwealth, Department of 

Public Assistance v. Hornacek, 32 

A.2d 761, 347 Pa. 596. 

4. OpeaSngr of judgment 

Where the wife is under a statu¬ 
tory duty to support the family if 
the husband is indigent and to reim¬ 
burse the public authorities for as¬ 
sistance furnished, if she executes 
an agreement jointly with her hus¬ 
band, pledging jointly-owned prop- 
ery as security for public assistance 
furnished them, she is not entitled 
to have a judgment entered on the 
agreement opened on the ground that 
she executed it as surety,—Depart- 
iment of Public Assistance v. Hein- 
baugh, 45 Pa.Dist. &Co. 38, 
JLttocraiey*s fees 

In directing payment out of an 
award out of the decedent’s estate 
to the commonwealth for reimburse¬ 
ment of moneys paid to an indigent 
person, the order was made sub¬ 
ject to the payment of a reasonable 
attorney’s fees of the attorney who 


procured the award.—In re Blum’s 

Estate, 38 Pa.Dist. & Co. 594, 54 York 

Leg.Rec. 15. 

5- R.I.—Exeter v. Warwick, 1 R.I. 
63. 

48 C.J. P 521 note 11. 

Regulation of slaves generally see 
Slaves § 1 et seq., also 58 C.J. P 
746 note 1 et seq. 

6» Del.—In re Hannah, 2 Del. 365. 

48 C.J. P 521 note 12. 

7. Del.—Sussex County Trustees of 
Poor V. Hail, 3 Del. 322. 

8, Conn.—Colchester v. Lyme, 13 
Conn. 274. 

9* Wis.—Town of Holland v. Vil¬ 
lage of Cedar Grove, 282 N.W. Ill, 
448, 230 Wis. 177. 

10. Ind.—Wayne Tp. v. Brown, 186 
N.E. 841, 205 Ind. 437. 

Ohio.—Mercy Hospital v. Menegay, 
32 Ohio N.P.N.S. 1. 

Liability of particular local authori¬ 
ties see infra subdivisions b-f of 
this section. 


11. h!i:other..i2L-.law 

Pa.—In re Doyle’s Estate, 38 Pa.Dist, 
&Co. 476, 3 Fay.L.J. 144. 

12. Minn.—In re Peniondtz, 16 H.W. 
2d 902, 218 Minn. 625—In re Baal- 
son, 300 N.W. 204, 211 Minn. 96. 

13. Me.—^Inhabitants of City of 
Hallowell v. Inhabitants of City 
of Portland, 26 A.2d 652, 139 Me. 
35. 

48 C.J. p 522 note 20. 

Status of pauper was fixed by ex¬ 
isting laws in force when he first 
applied for relief.—City of Bridge¬ 
port V. Town of Greenwich, 165 A. 
797, 116 Conn. 537. 

14. Conn.—^Hartford Hospital v. 
Town of Berlin, 158 A. 236, 114 
Conn. 233. 

Me.—^Inhabitants of City of Hallo- 
well V, Inhabitants of City of 
Portland, 26 A.2d 652, 139 Me. 35. 
Alien who became pauper and had 
no settlement in any town was a 
state pauper.—City of Bridgeport v. 
Town of Greenwich, 165 A. 797, 116 
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c. Liability of Counties, Towns, and Municipali¬ 
ties Generally 

Counties, towns, and municipalities are not liable for 
the care and support of poor persons unless an obliga¬ 
tion for their care and support is imposed on them by 
constitutional or statutory provisions. 

In the absence of a duty imposed by constitu¬ 
tional or statutory provisions, counties are un¬ 


der no obligation to provide relief for poor per- 
sonsM The legislature may, however, in the ab¬ 
sence of a constitutional restriction, place the bur¬ 
den of relief of poor persons on counties^"^ and pre¬ 
scribe the method of discharging the duty,is and 
in various jurisdictions the burden to relieve poor 
persons within the territorial limits of a county 
has been imposed on the county by constitutional 
and statutory regulations.^^ Under some statutes, 


Conn. 537—^Hartford Hospital v. 
Town of Berlin, 158 A. 236, 114 Conn 
233. 

15. Mg. —Inhabitants of City of 
Hallowell v. Inhabitants of City 
of Portland, 26 A.2d 652, 139 Me. 
35. 

In Connecticut 

(1) Under statute the ultimate li¬ 
ability for the care of state paupers 
rests on the state.—City of Bridge¬ 
port V. Town of Greenwich, 165 A. 
797, 116 Conn. 537. 

(2) Formerly the statute provided 
that all persons needing relief, who 
had no settlement in the state, were 
state paupers, to be supported by the 
state for a period of six months, 
and, after the expiration of such 
period, all such paupers were to be 
sent back to the town where they 
resided when they first applied for 
relief, and thereafter they were a 
town charge.—City of Bridgeport v. 
Town of Greenwich, supra—48 C.J. 
p 522 note 21. 

(3) Statute imposing care of state 
paupers on state alone did not have 
retrospective operation so as to 
change status of paupers who before 
such statute had been supported for 
six months by state and were town 
charges for their after-care.—City 
of Bridgeport v. Town of Green¬ 
wich, supra. 

(4) 'Status of paupers who had 
been supported for full six-month 
period by state and were town charg¬ 
es for their after-care under former 
statute was fixed and was not 
changed by statute imposing care of 
state paupers on state alone.—City 
of Bridgeport v. Town of Greenwich, 
supra. 

16. Neb.—State ex rel. Boxberger v. 
Burns, 270 N.W. 656, 132 Neb. 31. 

17- Neb.—State ex rel. Boxberger v. 

Burns, 270 N.W. 656, 132 Neb. 31. 
N.C.—Martin v. Board of Com'rs of 
Wake County, 180 S.E. 777, 208 N. 
C. 354. 

48 C.J. p 432 note 51. 

16. Neb.—State ex rel. Boxberger v. 
Burns, 270 N.W. 656, 132 Neb. 31. 

19. Cal.—Los Angeles County v. 

Frisbie, 122 P.2d 526, 19 Cal.2d 634. 
Colo.—McNichoIs v. City and County 
of Denver. 74 P.2d 99, 101 Colo. 
316. 


Ga.—Oliver v. Hall County Memorial 
Hospital, 8 S.E.2d 138, 62 Ga.App 
95. 

Ill. — Cloyd V. Vermilion County, 196 
N.E. 802, 360 Ill, 610. 

Ind.—Wayne Tp. v. Browm, 186 N.E. 
841, 205 Ind. 437. 

Mo.—State ex rel. Gilpin v. Smith, 
96 S.W.2d 40, 339 Mo. 194. 

Mont.—State ex rel. Broadwater 
County V. Potter, 84 P.2d 796, 107 
Mont. 284—State ex rel. Wilson v. 
Weir, 79 P.2d 305, 106 Mont. 526. 

Neb.—State ex rel. Boxberger v. 
Burns, 270 N.W. 656, 132 Neb. 31. 

N.H.—Belknap County v. Carroll 
■County. 13 A.2d 150, 91 N.H. 36. 

N.T,—Mount Magdalen Training 
School V. City of Amsterdam, 22 
N.Y.S.2d 991, 260 App.Div. 435. 

N.D.—Adams County v. Burleigh 
County, 291 N.W. 281. 69 N.D. 780 
—Sisters of Mercy of Devils Lake 
V. Ramsey County, 279 N.W. 759, 
68 N.D. 344. 

Ohio.—State ex rel. Ranz v. City of 
Youngstown, 45 N.E.2d 767, 140 

Ohio St. 477. 

S.C.—Parker v. Bates, 56 S.E.2d 723, 
216 S.C. 52. 

S.D.—South Dakota Employers Pro¬ 
tective Ass*n V. Poage, 272 N.W. 
806, 65 S.D. 198. 

Tex.—^Willacy County v. Valley Bap¬ 
tist Hospital, CivA.pp., 29 S.W.2d 
456. 

Utah.—Cache Valley General Hospi¬ 
tal V. Cache County, 67 P.2d 639, 
92 Utah 279. 

Wash.—Love v. King County, 44 P. 
2d 175, 181 Wash. 462—Sainer v. 
Thurston County, 44 P.2d 179, 181 
Wash. 552—^Rummens v. Evans, 13 
P.2d 26, 168 Wash. 527—Sweet 

Clinic V. Lewis County, 282 P. 832, 
154 Wash. 416. 

Wis.—Ashland County v. Bayfield 
County, 16 N.W.2d 809, 246 Wis. 
315. 

48 C.J. p 522 note 23. 

Obligation imposed by constitution 

(1) In some jurisdictions the duty 

of counties to care for the poor is 

imposed by the constitution, 

Fla.—^Higbee v. Housing Authority 
of Jacksonville, 197 So. 479, 143 
Fla. 560. 

Kan.—^Donnelly v. Board of County 
Com’rs, 286 P. 250, 130 Kan. 428. 

Okl.—Excise Board of Ottawa Coun¬ 
ty V. St. Louis-San Francisco Ry. 
Co., 67 P.2d 261, 176 Okl. 641. 
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(2) In other jurisdictions there is 
no constitutional duty placed on the 
counties, but the obligation rests on 
statute.—^Kenny v. Webster County 
Court, 21 S.E.2d 385, 124 W.Va. 519. 

Statute providing for emergency 
unemployment relief by state did 
not exempt counties from indigent 
relief.—Raynor v. King County, 97 
P.2d 696, 2 W’'ash.2d 199—State ex 
rel. Robbins v. Scofield, 50 P.2d 1022, 
184 Wash. 270. 

Unemployment relief see the C.J.S. 

title Social Security and Public 

Welfare. 

Theory underlying extension of 
aid by county to an indigent has al¬ 
ways been that he is without means 
of support either from his own ef¬ 
forts or those of responsible kindred. 
—Los Angeles County v. Frisbie, 122 
P.2d 526, 19 Cal.2d 634. 

City and county of San Francisco 
acts as a county in care of the poor. 
—'City and County of San Francisco 
V. Collins, 13 P.2d 912, 216 Cal. 187. 
Temporary aid or emergency relief 

(1) Term '"temporary aid,’" as used 
in statute making it duty of overseer 
to furnish poor person or family re¬ 
quiring assistance with “temporary 
aid” as may be necessary for imme¬ 
diate relief before removal to the 
county where their legal settlement 
is located, is equivalent to “emergen¬ 
cy relief.”—Sisters of Mercy of 
Devils Lake v, Ramsey County, 279 
N.W. 759, 68 N.D. 344. 

(2) Irrespective of what county 
person entitled to poor relief has his 
legal settlement in, if there is an 
emergency, county where such per¬ 
son is found has duty to render nec¬ 
essary assistance, as agent of county 
of legal settlement.—Sisters of Mer¬ 
cy of Devils Lake v. Ramsey County, 
supra. 

(3) Although statutes make one 
county the agent of county in which 
person entitled to poor relief has his 
legal settlement, in order to furnish 
emergency relief to that person, 
agency is limited entirely to relief 
in an “emergency,” and, when neces¬ 
sity for immediate action ceases, 
state of facts ceases to be an “emer¬ 
gency.”—Sisters of Mercy of Devils 
Lake v. Ramsey County, supra. 

(4) Medical services see infra $ 
74. 
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where a poor person is a nonresident or has not 
gained a settlement in any towm or city in the coun¬ 
ty in which he has become poor, sick, or infirm, he 
shall be supported and relieved by the superintend¬ 
ent or overseer of the poor at the expense of the 
county.20 Other statutory provisions make certain 
classes of counties liable for expenses incurred in 
relieving needy and sick and indigent persons there¬ 
in who have no known legal settlement in the 
state. 21 

The statutory power of the county to take care 
of the poor is the power of the state delegated 
to the county.22 The county’s obligation to sup¬ 
port the poor results from the provisions of the 
statute and has none of the elements of contract, 
express or implied.23 The discharge of such duty 
is a governmental function.2^ The duty ordinari¬ 
ly is mandatory,25 although a statute which sim¬ 
ply authorizes and empowers county courts to pro¬ 


vide relief imposes no absolute obligation.26 Where 
a statute provides that the county, subject to such 
rules and regulations as the county board shall pre¬ 
scribe, shall furnish relief to a nonresident or to a 
person not coming within the definition of a pau¬ 
per, who shall fall sick therein, without having the 
means of paying for his board, medical treatment, 
etc., the county cannot relieve itself of its statutory 
liability by refusing or neglecting to make any 
rules and regulations on the subject;2'7 nor may 
it make unreasonable rules and regulations,28 such 
as limiting its duty to a particular class of persons 
not embraced within the statute,29 or making its 
relief dependent on the conduct of the person to be 
relieved.2<^ 

The county is liable only in such cases and to 
the extent that it has been rendered responsible 
by the constitution or statutes.^^ Where the stat¬ 
ute provides that, if the settlement of the poor 


Effect of order of removal 

(1) Where district court of county 
where indigent family from another 
state has its residence makes an or¬ 
der of removal to such other state 
and family is taken into custody by 
sheriff for purpose of such removal, 
duty of county to furnish emergency 
and other necessary relief to the 
family is not discharged until such 
family is removed to, and accepted 
by, the other state, and, where fam¬ 
ily is driven back by such other 
state into the state, obligation of 
such county to support family still 
exists.—^Adams County v, Burleigh 
County, 291 N.W. 281, 69 N.D. 780. 

(2) Removal of paupers generally 
see supra §§ 45-58. 

Effect of provision for state insti¬ 
tutions 

Authority granted by constitution¬ 
al provision that state shall estab¬ 
lish and support certain institutions 
did not operate as limitation on au¬ 
thority and duty of county under 
constitutional provision that coun¬ 
ties shall provide for those inhab¬ 
itants who by reason of age, infirm¬ 
ity, or misfortune may have claims 
on sympathy, and aid of county.—Ex¬ 
cise Board of Ottawa County v. St. 
Louis-San iFrancisco Ry. Co., 57 P. 
2d 261, 176 Okl. 641. 

€k>-operatioxi, hy federal and state 
governments 

Duty of caring for poor is primar¬ 
ily an obligation of the counties, al¬ 
though federal and state govern¬ 
ments co-operate with the counties 
in discharge of the obligation.—State 
ex rel. Barr v. District Court of 
Fourth Judicial Dist. in and for Lake 
County, 91 P.2d 399, 108 Mont. 433— 
State ex rel. Broadwater County v. 
Potter. 84 P.2d 796, 107 Mont. 284— 


State ex rel. Wilson v. Weir, 79 P.2d 
305. 106 Mont. 526. 

Subject to judicial review 

In the exercise of their duty coun¬ 
ty commissioners are, to some ex¬ 
tent at least, subject to judicial au¬ 
thority.—Sweet Clinic v. Lewis 
County, 282 P. 832, 154 Wash. 416. 

20. Ill.—^People ex rel. Hempen v. 
Baltimore & O. R. Co., 42 N.E.2d 
69, 379 Ill. 543—Cloyd v. Vermil¬ 
ion County, 196 N.E. 802, 360 Ill. 
610. 

]Sr.H.—Belknap County v. Carroll 
County, 13 A.2d 150, 91 N.H. 36. 
Wash.—St. Luke’s Hospital v. 
Stevens County. 42 P.2d 1109, 181 
Wash. 360. 

48 C.J. p 522 note 25. 

Duty to relieve transient paupers 
generally see supra § 2, 

Transient pauper is a “nonresi¬ 
dent’*, and aid given a transient per¬ 
son in county, not chargeable to a 
township, properly comes within 
class of nonresidents, within sec¬ 
tion of Pauper Act imposing on 
county expense of illness or death 
of indigent nonresident becoming ill 
or dying in coxTnty.—^People ex rel. 
Hempen v. Baltimore & O. R. Co., 
42 N.E.2d 69, 379 Ill. 543. 

21. Statutes held valid 

Pa.—^Pulaski Tp. Poor Dist. v. Law¬ 
rence County, 34 Pa.Super. 602. 

48 C.J. P 523 note 27. 

22. Ala.—Moore v. Walker County, 
185 So. 175, 236 Ala. 688. 

23. S.D.—Sioux Falls Paint & Glass 
■Co. V. Knudtson, 281 K.W. 201, 
66 S.D. 261. 

24. Wash.—Sainer v. Thurston 
County, 44 P.2d 179, 181 Wash. 552 
— ^Love V. Kang County, 44 P,2d 
175, 181 Wash. 462—^Rummens v. 
Evans, 13 P.2d 26, 168 Wash. 527. 
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25. Cal.—^Los Angeles County v. 
Frisbie, 122 P.2d 526, 19 Cal.2d 634 
—City and County of San Fran¬ 
cisco V. Collins, 13 P.2d 912, 216 
Cal. 187. 

Mont,—State ex rel, Wilson v. Weir, 
79 P.2d 305, 106 Mont. 526. 

Neb.—State ex rel. Boxberger v. 

Burns, 270 N.W. 656, 132 Neb. 31. 
Mandamus with respect to poor re¬ 
lief see Mandamus § 163. 

26. Or.—Multnomah County v, 
Luihn, 178 P.2d 159, 180 Or. 528. . 

27. Ill.—Perry County v. Du Quoin, 
99 Ill. 479. 

48 C.J. p 523 note 30. 

28. Ill.—^Perry County v. Du Quoin, 
99 Ill. 479—^Spring Valley v. Bu¬ 
reau, 115 Ill.App. 545. 

29. Ill.—Spring Valley v. Bureau, 
supra. 

30. Ill.—Spring Valley v. Bureau, 
supra. 

31. Mich.—^Butterworth Hospital v. 
Superintendents of Poor of Kent 
County, 235 N.W. 852, 254 Mich. 
117. 

N.D.—Mandan Deaconess Hospital v. 
Sioux County, 248 N.W. 924, 63 
N.D. 538. 

Wis.—^Ashland County v. Bayfield 
County, 16 N.W.2d 809, 246 Wis. 
315. 

48 C.J. p 522 note 24. 

Availability of funds 

(1) Where funds are available, 
county must relieve those poor per¬ 
sons entitled to relief under stat¬ 
ute.—State ex rel, Boxberger v. 
Burns. 270 N.W. 656, 132 Neb. 31. 

(2) Statute authorizing county 
boards to levy special tax for relief 
of unemployed and indigent persons 
did not limit counties’ responsibility 
for indigent persons to fund raised 
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person cannot be ascertained or is in another state 
or country, the relief and support of such poor per¬ 
son shall be at the expense of the county in which 
he may be, a county is not liable for the support 
of a poor person without legal settlement in the 
county, who has been transported into the county 
after the indigency has arisen.32 Under some 
statutes a state agency is directed to co-operate 
with the counties in furnishing relief in the coun¬ 
ties and the counties pay not more than one half 
of the total cost of relief from county funds.^^ 

The facts that proceedings have been instituted 
against the relatives of a pauper, and that they 
have been required to contribute to his support, 
will not relieve the county from its primary liabil¬ 
ity to provide for the support of such person. 
Where the county’s duty is to support poor persons 
who are not supported and relieved by their rela¬ 
tives, the county is under an obligation to sup¬ 
port a poor person who has a responsible relative 
with ability to support him if in fact the poor per¬ 
son is not actually receiving support from the rel¬ 
ative.^® 

Liability of town or township. A town or town¬ 
ship is not responsible for the support of poor 
persons,®^ unless liability for their support is im¬ 
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posed by constitutional or statutory regulations.37 
The duty ordinarily is mandatory.38 The duty 
of towns to support paupers originates solely in 
statutory enactment and has none of the elements 
of a contract, express or implied,3^ and is not to be 
enlarged or modified by any supposed moral ob- 
ligation.40 The fact that facilities for rendering 
aid to an injured person found in a township 
are inadequate or an emergency requiring their 
removal from such township exists does not relieve 
it from the statutory obligation to furnish aid.^^ 
There are no equities between towns with respect 
to caring for and supporting paupers, but the whole 
matter is purely and strictly statutory.'^^ 

In the absence of a statute to the contrary, a 
town may not delay relief to paupers until there 
has been a determination that support cannot be 
enforced against the relatives made liable by stat¬ 
ute. ^3 Where the obligation of a town is to sup¬ 
port poor persons who have no relations of sufficient 
ability who are obliged by law to support them, 
it is not necessary that a town in which there are 
poor persons belonging to another town must, in 
furnishing them necessary support, take the risk 
that there are relations unknown who may later 
be found of sufficient means to furnish support"^^ 


thereunder.—State ex rel. Boxberger 
V. Burns, supra. 

(3) Under statute limiting levy 
for care of indigents to one mill, 
county was not required to pay all 
relief claims of those taking care 
of emergency cases, but only up to 
point where county could reasonably 
do so within its funds raised for 
that purpose.—Cache Valley General 
Hospital V, Cache County, 67 P.2d 
639, 92 Utah 279. 

Constitutional restrictions as to cost 
Statute declaring responsibility of 
county for general relief of indigent 
persons was only intended to declare 
such rsponsibility to the extent that 
constitutional restrictions as to costs 
would permit.—^Kenny v. Webster 
County Court, 21 S.E.2d 385, 124 W. 
Va. 519. 

32. Mich.—Butterworth Hospital v. 
Superintendents of Poor of Kent 
County, 235 N.W. 852, 254 Mich. 

117. 

33. Administrative expenses of state 
agency 

Counties are not required to con¬ 
tribute one half of the administra¬ 
tive expenses of the state relief com¬ 
mittee incurred in the administra¬ 
tion of direct relief.—^Multnomah 
County V. Luihn, 88 P.2d 308, 161 
Or. 160, 

34. Wis.—^Mappes v. Iowa County, 
1 N.W. 359, 47 Wis. 31. 


35. Cal.—Los Angeles County v. , 
Prisbie, 122 P.2d 526, 19 CaL2d 634. I 

36. Me.—^Inhabitants of Town of 
Orrington v. City of Bangor, 46 A. 
2d 406—City of Auburn v. Inhabi¬ 
tants of Town of Farmington, 175 
A. 475, 133 Me. 213. 

N.T.—Town of Potsdam v. Claflin, 
38 N.Y.S,2d 159. 

37. Ill,—^People ex rel. Thompson v. 
Chicago & N. W. R. Co., 73 N.E.2d 
418, 397 Ill. 266—People ex rel. 
Little V. Peoria & E. Ry. Co., 48 
K.E.2d 518, 383 Ill. 79—People ex 
rel. Thies v. Baltimore & O. S. W. 
R. Co., 190 N.E. 280, 356 Ill. 272. 

Ind.—Whitlatch Clinic .& Hospital of 
Milan v. Carpenter, 25 H.E.2d 263, 
107 Ind.App. 436—^Wayne Tp. v. 
Brown, 186 N.B. 841, 205 Ind. 437. 
Mass.—^Beakey v. Town of Billerica, 
85 N.E.2d 620, 324 Mass. 290— 
Symmes Arlington Hospital v. 
Town of J!rlington, 197 N.E, 677, 
292 Mass. 162. 

Town, pauper is one who is sup¬ 
ported by a town.—^Marlborough v. 
Chatham, 50 Conn. 554, 557. 

“Town’s poor,” in its natural sense 
and unexplained, means the poor 
whom the town is permanently bound 
to support.—^West Bridgewater v. 
Wareham, 138 Mass. 305, 307—63 C. 
J. p 87 note 59. 

33. Ind,—Whitlatch Clinic & Hospi¬ 
tal of Milan v. Carpenter, 25 N.E. 
2d 263, 107 Ind.App. 436. 

137 


33- Me.—^Inhabitants of Town of 
Orrington v. City of Bangor, 46 A. 
2d 406—City of Rockland v. Inhab¬ 
itants of Town of Lincolnville, 198 
A. 744, 135 Me. 420—City of Au¬ 
burn V. Inhabitants of Town of 
Farmington, 175 A, 475. 133 Me. 
213—^Davis v. Inhabitants of Mil- 
ton Plantation, 38 A. 539, 90 Me. 
512. 

40. Wis.—Carthaus v. Ozaukee 
County. 295 N.W. 678, 236 Wis. 
438. 

41. Ind.—^Portage Township of St. 

Joseph County v. Clinic, Inc., 33 
N.E.2d 786, 109 Ind.App. 365— 

Whitlatch Clinic & Hospital of 
Milan v. Carpenter, 25 N.E.2d 263, 
107 Ind.App. 436. 

42. Me.—^Inhabitants of Town of 
Orrington v. City of Bangor, 46 
A.2d 406—'City of Auburn v. In¬ 
habitants of Town of Farmington, 
175 A. 475, 133 Me. 213. 

Vt.—Town of St. Johnsbury v. Town 
of Sutton, 150 A. 133, 102 Vt. 451 
—^Town of Morristown v. Town of 
Hardwick, 69 A. 152, 81 Vt. 31. 

43. Ill.—Town of Kankakee v. Mc- 
Grew, 52 N.E. 893, 178 Ill. 74— 
Town of. Aroma Park v. Town of 
Papineau, Iroquois County, 39 N.E. 
2d 396, $13 I11.APP. 135. 

44. Conn.—Town of Win<^ester v. 
Town of Burlington, 21 A.2d 37L 

I 128 Conn. 186. 
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Liability of municipality. In the absence of stat¬ 
ute, no obligation rests on a municipality to sup¬ 
port the poor.^5 legislature may, however, in 

the absence of constitutional restrictions, impose 
on municipalities the duty to provide for the poor 
within their territorial limits,^® and in various 
jurisdictions constitutional and 'Statutory provisions 
have placed the burden of support on municipal¬ 
ities.^’^ The statutory duty of the municipality 
ordinarily is mandatory,^® and the extent of its 
duty depends on the statute.^9 There are no equi¬ 
ties between municipalities in respect of caring for 
and supporting paupers.®® 

Where the statute provides that a poor person 
may be ordered to return to the place of his set¬ 
tlement and that on the issuance of such an order 
no further relief shall be given to the person to 
whom it is directed until he shall comply with the 
order, it is the duty of a municipality, other than 
that of the poor person’s legal settlement, to in¬ 
quire, before it furnishes relief, whether an order 


for the removal of such poor person to the place 
of his legal settlement has been entered.®^ 

Liability as between coimty and city or town. 
The liability as between a county and a township, 
town, or city for the support of poor persons de¬ 
pends on statutory regulations.®^ In some juris¬ 
dictions poor relief is both a county and town or 
township system, each working in separate and 
different lines, depending on the nature and kind 
of relief that must and is required to be extended.®® 

Under the statutes in some jurisdictions the lia¬ 
bility of cities and towns to maintain indigent per¬ 
sons within their confines may be shifted to the 
county by a resolution of the governing body of the 
county abolishing all distinction between cotmty 
poor and town, village, and city poor in the coun¬ 
ty and assuming the expense of maintaining all 
poor persons within the county.®^ Under such 
statutes a county adopting the county system of 
relief assumes complete responsibility for the re¬ 
lief and support of the poor of the county,®® and 


Parents of poor persons 

Fact that parents of husband and 
wife owned realty did not relieve 
town from obligation of furnishing 
support to the husband and wife as 
poor persons in absence of showing 
that the parents neglected to provide 
support.—Town of Winchester v. 
Town of Burlington, supra. 

45. N.Y.—^Mount Magdalen Train¬ 
ing 'School V. City of Amsterdam, 
22 K‘.Y.S.2d 991, 260 App.Div. 435. 

Wis.—Town of Holland v. Village of 
Cedar Grove, 282 N.W. Ill, 448, 230 
Wis. 177. 

46. Mass.—^Attorney General v. 
Board of Public Welfare of ISTorth- 
ampton, 48 N.E.2d 689, 313 Mass. 
675—Treasurer and Receiver Gen¬ 
eral V. Town of Bourne, 175 N.E. 
643, 275 Mass. 313. 

Wis.—'Town of Holland v. Village of 
Cedar Grove, 282 N.W. Ill, 448, 230 
Wis. 177, 

48 C.J. P 432 note 51. 

47. Ky.—^City of Paducah v. Mc¬ 
Cracken County, 204 S.W.2d 942, 
305 Ky. 539. 

Mass.—Beakey v. Town of Billerica, 
85 N.E.2d 620, 324 Mass. 290. 

Pa.—Commonwealth v. City of Pitts¬ 
burgh, Com.PL, 90 Pittsb.Leg.J. 
269. 

Wis.—Ashland County v. Bayfield 
County, 16 N.W.2d 809, 246 Wis. 
315. 

Charter provisions 

(1) Under the city charter of city 
of Atlanta the mayor and general 
council have the power to pass all 
by-laws and ordinances respecting 
the care of the poor, but the city is 


not required by the charter to fur¬ 
nish the poor any relief or assist¬ 
ance, and a determination of wheth¬ 
er it will do so and to what extent 
is a governmental function.—^Aven v. 
Steiner Cancer Hospital, 5 S.E.2d 356, 
189 Ga. 126. 

(2) The New York Charter pro¬ 
hibits city from dispensing "‘outdoor 
relief,” which is the technical term 
for relief administered under emer¬ 
gency relief legislation.—Grout v. 
Pinegan, 9 N.E.2d 855, 275 N.Y. 252. 

48. Mass.—City of Waltham v. City 
of Newton, 27 N.B.2d 965, 306 
Mass. 59—Scordis" Case, 25 N.E. 2d 
226, 305 Mass. 94. 

49. Wis.—^Ashland County v. Bay- 
field County, 16 N.W.2d 809, 246 
Wis. 315. 

50. Wis.—Brown County v. City of 
Green Bay, 15 N.W.2d 830, 245 
Wis. 558—^Milwaukee County v. 
Village of Stratford, 15 N.W.2d 
812, 245 Wis. 505—Town of Hol¬ 
land v. Village of Cedar Grove, 282 
N.W. Ill, 448, 230 Wis. 177. 

51. Wis.—^Ashland County v. Bay- 
field County, 16 N.W.2d 809, 246 
Wis. 315. 

52. Ill.—Cloyd V. Vermilion County, 
196 N.E. 802, 360 Ill. 610. 

Ky.—City of Paducah v. McCracken 
County, 204 S.W.2d 942, 305 Ky. 
539. 

48 C.X p 522 note 23 [b]. 

Where city was not separated from 
remainder of county for governmen¬ 
tal purposes, and expenditures made 
by fiscal court of county for the care, 
maintenance, and hospitalization of 
the poor of the entire county were 
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made from taxes paid on property lo¬ 
cated both in city and in county out¬ 
side city, and same rate of taxation 
was levied on all property having 
same classification in county, county 
was required to care for poor living 
in the city, but city was not prevent¬ 
ed from supplementing out of its 
own funds aid given by county to 
poor within the city.—City of Rich¬ 
mond V. Madison County Fiscal 
Court, 161 S.W.2d 58, 290 Ky. 293. 

53. Ind.—Wayne Tp. v. Brown, 186 
N.E. 841, 205 Ind. 437. 

N.Y.—Bradford v. Suffolk County, 17 
N.Y.'S.2d 680, 172 Misc. 970, modi¬ 
fied on other grounds 15 N.Y.S.2d 
353, 257 App.Div. 777, modified on 
other grounds 28 N.B.2d 932, 283 
N.Y. 503. 

54. N.Y.—^Bradford v. 'Suffolk Coun¬ 
ty, supra. 

Wis.—^Reissmann v. Jelinski, 300 N. 

W. 164, 238 Wis. 462. 

■Validity of resolution 

County board’s resolution that 
county go on county system of out¬ 
door relief, without affecting present 
town system for hospitalization of 
poor relief, was void.—City of Wash¬ 
burn V. Bayfield County, 292 N.W. 
912, 235 Wis. 215. 

55. N.Y.—^Bradford v. Suffolk Coun¬ 
ty, 17 N.Y.S.2d 680, 172 Misc. 970, 
modified on other grounds 15 N. 
Y.S.2d 353, 257 App.Div. 777, mod¬ 
ified on other grounds 28 N.E.2d 
932, 283 N.Y. 503. 

Wis.—^Legault v. City of Owen, 293 
N.W. 920, 235 Wis. 675—City of 
Washburn v. Bayfield County, 292 
N.W. 912, 235 Wis. 215. 
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the city or town wherein the ipoor person has his 
settlement is relieved of its statutory duty to fur¬ 
nish relief.56 

d. Liability of Place of Residetace 

Where the responsibility is imposed by statute, a 
city, town, or county wherein a pauper resides is liable 
for his support. 

Under some statutes a city, town, or county is 
made liable for the support of a pauper who re¬ 
sides therein.5'^ The liability of the poor district 
of a pauper’s residence is not affected by the fact 
that, owing to confusion of boundaries, he has been 
supported by another district,^8 and the fact that 
a pauper has been temporarily removed from the 
town of his residence by the supervisor thereof, 
acting within his powers, will not change the legal 
residence of such pauper so as to relieve the town 
from liability.59 So, the fact that the relief is fur¬ 
nished by another town or county into which the 
pauper goes for a transient purpose only does not 
affect the liability of the place of his residence, 
provided the person to whom the relief is furnished 
is strictly a transient person,although in some 
jurisdictions the statute has been construed to make 
the place of a person’s residence liable for relief 
furnished to him in another town or county only 
where s^ich person was a pauper at the time of 


his departure from his place of residence,®^ 

Person without settlement in state. Under some 
statutes, where a person has no settlement in the 
■state, it is the duty of the town where he resides 
to support him.Where such a pauper moves 
to another town, the town of his prior residence is 
no longer liable for his support.^Where a poor 
person having no settlement in the state is injured 
in one township, and several years thereafer 
for the first time requires public aid in another 
township, the latter township is liable for his care.®^ 

Persons sent to the county poorhouse before the 
passage of a statute making the town of a pauper’s 
residence liable for his support do not thereby cease 
to be residents of the town from which they were 
sent so as to relieve such town from liability for 
their support. 

e. Liability of Place of Settlement 

Where the obligation is imposed by constrtirtiorral 
or statutory provisions, the county, town, or municipafity 
of a pauper’s legal settlement is responsibfe for his care 
and support. 

Under constitutional and statutory regulations in 
many jurisdictions the county, town, or municipal¬ 
ity of a pauper’s legal settlement is made liable 
for his supports^ and, as considered infra §§ 72, 


56. Wis.—^Reissmann v. Jelinski, 300 
N.W. 164, 238 Wis. 462--Le&aiilt 
V. City of Owen, 293 N.W. 920, 235 
Wis. €75. 

County may not cliarffe hack cost 
of relief to towns.—Bradford v. Suf¬ 
folk county, 15 N.Y.S.2d 353, 257 
App.Div. 777, modified on other 
grounds 28 N.E.2d 932, 283 N.T. 503. 

57. Gal.—^Los Angeles County v. 
Frisbie, 122 P.2d 526, 19 Cal.2d 634 
—^Los Angeles County v. Imperial 
County, 185 P.2d 649, 82 Cal.App.2d 
136. 

Conn.—^Hartford .Hospital v. Town 
of Glastonbury, 152 A. 576. 577, 112 
Conn. 403. 

Ill.—^People ex rel. Thies v. Balti¬ 
more & O. S. W. R. Co., 190 N.E. 
280. 356 Ill. 272—Richland County 
V. Decker Tp., 275 Ill.App. 220. 
Mass.—^Attorney General v. Board of 
Public Welfare of Korthampton, 48 
N‘.E.2d 689, 313 Mass. 675—Town 
of Cohasset v. Town of S’cituate, 
34 N.E.2d 699, 309 Mass. 402. 

Vt.—^Nadeau v. Marchessault, 24 A. 
2d 352, 112 Vt. 309—Town of 

Marshfield v. Town of Cabot, 180 
A. 897, 107 Vt. 409—Town of Hard¬ 
wick V. ToVn of Barnard, 148 A. 
408, 102 Vt. 320. ' 

48 C.J. P 523 note 35. 

Birth or residence 

It is competent for legislature to 


say that each town shall be liable 
to support every person born within 
its limits who shall at any time sub¬ 
sequently need relief, and to make 
residence, instead of birth, the test 
of such liability. 

Mass.—'City of Cambridge v. City of 
Boston, 130 Mass. 357. 

Vt.—Town of Brighton v. Town of 
Charleston, 44 A.2d 628, 114 Vt. 
316. 

Stepchild 

(1> Statute giving wife pauper 
residence in town where husband re¬ 
sided did not alter residence status 
of children by former marriage, as 
regards liability of town for their 
support.—^Town of St. Johnsbury v. 
Town of Sutton, 150 A. 133, 102 Vt. 
451. 

(2) The town of a stepfather's res¬ 
idence is not liable for the support 
of his stepchild where such child 
is not a person whom he, as the head 
of a family, is bound to support.— 
Town of St. Johnsbury v. Town of 
Sutton, supra. 

58. Pa.—Garbondale Tp. Poor-Dist. 
V. Garbondale City Poor-Dist., 4 Pa. 
Com.Pl. 76. 

59. Ill.—Randolph v. Greenwood, 
122 IlLApp. 23. 

60. Vt.—Cabot V. St. Johnsbury, 111 
A. 454, 94 Vt. 311. 

48 C.J. P 523 note 39. 
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61. Vt.—Leicester v. Brandon, 27 A. 
318, 65 Vt. 544. 

48 C.J. p 523 note 40. 

Duty to support transient poor per¬ 
sons found sick or in distress see 
supra § 2. 

62. K.T.—^Wood V. Simmon^ 4 N.Y. 
S. 368, 51 Hun 326. 

48 C.J. p 524 note 41. 

63. Me.—Holden v. Brewer, 38 Me. 
472. 

48 C.J. p 524 note 42. 

64. Me.—^Holden v. Brewer, supra. 

65. Pa.—^Davidson Tp. Poor Dist. v. 
Shrewsbury Tp. Poor Dist., 62 Pa. 
Super. 613. 

66. Ill.—^Freeport v. Stephenson 
County, 41 Ill. 495. 

Support in poorhouses generally see 
infra § 77. 

67. Iowa.—State ex rel. O’Connor v- 
Clay County, 285 N.W. 229, 226 
Iowa 885. 

Me.—Inhabitants of Town of Bar 
Harbor v. Inhabitants of Town of 
Jonesport, 177 A. 614, 133 Me. 345. 

Mass.—Attorney General v. Board of 
Public Welfare of Northampton, 
48 N.E.2d 689, 313 Mass. 675—City 
of Marlborough v. City of Lowell, 
10 N.E.2d 104, 298 Mass. 271. 

Minn.—Stearns County v. Township 
of Fair Haven, 279 N.W. 707, 203 
Minn. 11. 
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73, where relief has been given to such pauper 
by another county, town, municipality, or by the 
state, it is entitled, at least under statute, to reim¬ 
bursement by the place of his settlement. A stat¬ 
ute providing for the support of paupers by the 
town to which they “belong’’ means the town in 
which they are settled, and not the town in which 
they reside. Where the statute imposes liability 
on the pauper’s place of settlement, such place is 
liable, although he may be living outside of his 
place of settlement.^9 

Minor children of tmsettled parents. It has been 
held that, although a child born in the state, of 
parents who have acquired no settlement therein, 
has its settlement in the place of birth, neverthe¬ 
less, in order to prevent the separation of the child 
from its parents, it should be supported during its 
minority by the town where the father is charge¬ 
able and supported.'^o 

f. Alteration, Annexation, or Detachment of 
Territory- 

In the absence of a statute to the contrary, the Habit- 
ity of a town to support the paupers having a legal settle¬ 
ment therein is unaltered by a separation, by annexa¬ 
tion or a new incorporation, of a part of its territory and 
inhabitants. 

By a separation of a part of its territory and in¬ 
habitants, by annexation or a new incorporation, 
the liability of a town to support the paupers hav¬ 
ing a legal settlement therein remains unaltered 
in the absence of any statute to the contrary.*^^ 
However, since this separation must be made by 
the legislature, the act authorizing it may,'^^ and 


frequently does,impose conditions or limitations 
to relieve the town which is to be deprived of a 
part of its inhabitants. If no legislative provision 
is made, the settlement of any person in the old 
town and the consequent liability of such town for 
his support, is not affected by the new incorpora¬ 
tion, unless at the time of the new incorporation 
he shall dwell within the limits of it, and, as a 
party to it, acquire a new settlement in the new 
town."^^ 

Unless it is apparent that the legislature intended 
to prescribe a rule for all pauper cases liable to 
arise between two sections of a divided town and 
to supersede the general law by the specific provi¬ 
sion, cases which do not fall within the specific 
provision will be governed by the general law.*^® 

Unsettled pauper. Where a town is divided, a 
pauper residing therein, without any settlement in 
the state, must be supported by that town in which 
his residence may be established at the time of the 
division.'^fi Where an unsettled pauper resided in 
a town at the time of its division, it has been held 
that the duty to support him devolved on the new 
town, if his place of residence, at the time he be¬ 
came chargeable, was within the limits of the new 
town.'^'^ 

Agreement on alteration. Where a portion of the 
territory of one town is annexed to another town, 
or incorporated into a new town, an agreement 
between the towns as to the future support of pau¬ 
pers, not inconsistent with the act of incorporation 
or with the general pauper 'Statutes, is enforceable 


3Sreb.—^Miller v. Banner County, 283 
KW. 206, 135 Neb. 549. 

N.H.—^Belknap County v. Carroll 
County, 13 A.2d 150, 91 N.H. 36. 

N.JT.—In re Byrnes, 179 A. 464, 13 N. 
J.Misc. 479. 

N.Y.—Rhatigau v. Jones, 65 N.Y.S.2d 
345, 271 App.Div. 328—Town of 

Kiantone v. Chautauqua County, 
265 N.Y.S. 498. 298 App.Div. 50— 
In re Matruski. 8 N.Y.S.2d 471, 169 
Misc. 316—Onondaga County v. 
Town of Milo, 246 N.Y.S. 138, 138 
Misc. 827—Onondaga County v. 
City of Amsterdam, 117 N.Y.S. 
1121, 64 Misc. 181. 

N.D.—Sisters of Mercy of Devils 
Lake V, Ramsey County, 279 N.W. 
759, 68 N.D. 344—State v. Kambitz, 
258 N.WC. 116, 65 N-D. 260. 

Pa.—Commonwealth v. City of Pitts¬ 
burgh, Com.Pl., 90 Pittsb.Leg.J. 
26$. 

Wis.—^Dane County v. Barron Coun¬ 
ty, 26 N.W.2d 249, 249 Wis. 618— 
Ashland County v. Bayfield Coun¬ 
ty, 16 N.W,2d 809, 246 Wis. 315. ' 

48 C.X P 524 note 49, 


Settlement and removal of paupers 
generally see supra §§ 20-58. 

Boss and revival of settlement 

Mass.—Town of Lexington v. Com¬ 
monwealth, 181 N.B. 796, 279 Mass. 
571. 

68. Conn.—Town of Washington v. 
Town of Warren, 193 A. 751, 123 
Conn. 268—City of Bridgeport v. 
Town of Greenwich, 165 A. 797, 116 
Conn. 537. 

48 C.J. p 524 note 49. 

69. N.D.—Sisters of Mercy of Devils 
Lake v. Ramsey County, 279 N.W. 
759, 68 N.D. 344. 

70. Conn.—Guilford v. Norwalk, 46 
A. 881, 73 Conn. 161. 

Settlement by birth see supra §§ 23, 
24. 

71. Minn.—Peterson v. Emardville, 
111 N.W. 652, 101 Minn. 24. 

48 C.J. p 525 note 63. 

Alteration, annexation, or detach¬ 
ment of territory as effecting set¬ 
tlement of pauper see supra § 33. 

72. Mass.—Windham v. Portland, 4 
Mass. 384. 


73. Minn.—^Wellcome v. Monticello, 
42 N.W. 930, 41 Minn. 136. 

48 C.J. p 525 note 65. 

Validity of subsequent statute 

Where an act incorporating part of 
a town with a new town provided 
that the latter should support its 
proportion of all the paupers then 
supported in whole or in part by the 
original town, a subsequent act ex¬ 
onerating the new town from such 
liability in future was unconstitu¬ 
tional and void.—Bowdoinham v. 
Richmond, 6 Me. 112, 19 Am.D. 197. 

74. N.J.—Clinton v. Clinton Tp., 27 
A. 916, 56 N.J.Law 240. 

48 C.J. p 525 note 66. 

73. Me.—^Holden v, Veazie. 73 Me. 
312. 

48 C.J. p 525 note 67. 

76. Me.—^Winterport v. Frankfort, 
51 Me. 447—^Holden v. Brewer, 38 
Me. 472. 

77. N.J.—Stillwater Tp. v. Green 
Tp., 9 N.XLaw 59. 
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as between the parties theretoAn agreement is r adjudication of poverty is necessary to fix that Ha¬ 


not conclusively presumed from the fact that the 
officers of the old town, for a long period of time 
after the alteration of the territory, continued to 
support the pauper.'^^ 

§ 68. - Fixing Liability 

a. In general 

b. Removal and order therefor 

c. Notice by local authorities furnishing 

relief 

d. Notice by individual furnishing sup¬ 

port 

a. In General 

The liability of local authorities for the care and 
maintenance of poor persons must be fixed in such manner 
as the statutes may direct. 

The liability of local authorities for the care 
and maintenance of poor persons must be fixed 
in such manner as may be directed by the statutes.^^^ 
The social obligation resting on local authorities 
to see that one in distress does not suffer from 
neglect does not ordinarily mature until it is shown 
that such an individual is an indigent person and 
entitled to pauper relief.^l 

In some jurisdictions under statute, in order to 
charge a town or county with relief and mainte¬ 
nance of a poor person, he must first have been 
adjudged a pauper by the tribunal designated by 
the statute, usually the county court, or a justice 
of the peace,and, unless there is compliance with 
the statute, no liability for supplies furnished or 
services rendered arises.^^ There is no distinction 
with respect to a county’s liability for funeral ex¬ 
penses and its liability for services rendered to 
the pauper in his lifetime; in both cases a previous 


bility.S^ 

Ascertainment and adjudication of settlement. 
A county, town, or municipality cannot be charged 
in an action for the care and maintenance of a 
pauper prior to an adjudication of such pauper's 
settlement by the proper tribunal.^5 Such adjudi¬ 
cation may, however, be made after the expendi¬ 
tures have been incurred.^® The adjudication as 
to settlement, although valid until impeached,^7 
may be set aside for fraud or mistake.^s 

b. Removal and Order Therefor 

In some jurisdictions there can be no recovery against 
the town in which a pauper has a legal settlement by a 
town in which he is a resident for expenses incurred in 
his support prior to an order of removal. 

In some jurisdictions in which the statutes pro¬ 
vide for removal of paupers to the place of their le¬ 
gal settlement, it has been held that there can be 
no recovery against the town in which a pauper 
has a legal settlement by a town in which he is a 
resident for expenses incurred in his support prior 
to an order of removal,^® except in the case of 
extreme -sickness or death,90 or where the poor 
person is a transient.9l 

In jurisdictions where it is provided that, if 
the town of a pauper’s settlement shall, within a 
designated period after notice, remove the pauper 
from the town giving notice, it shall be charged 
only at a specified rate per week, regardless of 
the actual expense incurred by the town giving no¬ 
tice, actual removal is a condition precedent which 
must be strictly performed within the time limit.®^ 
The voluntary removal of the pauper, 93 or the re¬ 
moval of the pauper after his decease, although 
before burial, 94 is not sufficient to absolve the town 
of settlement from payment of the actual expenses 


78. Me.—Clinton v. Benton, 49 Me. 
550. 

48 C.J. p 526 note 70. 

Agreements between towns as effect¬ 
ing settlement see supra § S3. 

79. N.J.—Clinton v- Clinton Tp., 27 
A. 916, 56 N.J.Law 240. 

80. Ark.—Clay v. Pulaski County, 20 
S.W. 251, 56 Ark. 468. 

81. Wis.—Carthaus v. Ozaukee 
County, 295 K.W. 678, 236 Wis. 
438. 

Who are paupers generally see supra 

§§ 1 , 2 . 

82. Ark.—^Lee County v. Backie, 30 
Ark. 764. 

48 C.J. p 526 note 73. 

83- Ark.—Clay v. Pulaski County, 
20 S.W. 251, 56 Ark. 468. 

48 C.J. p 526 note 74. 


84. Ark.—Clay v. Pulaski County, 20 
S.W. 251, 56 Ark. 468—Clark Coun¬ 
ty V. Huie, 4 S.W. 452, 49 Ark. 145. 

Liability for funeral expenses gener¬ 
ally see infra § 74. 

85. N.J.—^Youngs v. Hardiston Tp., 
14 N'.J.Law 517. 

48 C.J. p 526 note 76. 

Settlement and removal of paupers 
generally see supra §§ 20-58. 

Statutory proceedings to determine 

settlement see supra § 22. 

88. N.Y.—^People v. Oswego, 2 

Wend. 291. 

Pa.—In re Blewitt, 11 Phila. 652. 

87. N.H.—Concord v. Merrimack 

County, 60 N.H. 521. 

48 C.J. P 526 note 78. 

88. N.H.—^Concord v. Merrimack 

County, supra. 


89. Ohio.—^Millcreek Tp. v. Miami 
Tp., 10 Ohio 375. 

48 C.J. p 526 note 81. 

Removal of paupers generally see 
supra §§ 45-58. 

90. Vt.—Essex V. Milton, 3 Vt. 17— 
Fairfield Overseers of Poor v. St. 
Albans Overseers of poor, Brayt. 
176. 

91. Vt.—^Danville v. Putney, 6 Vt. 
512. 

48 C.J. p 526 note 83. 

92. Mass.—Seekonk v, Rehoboth, 8 
Cush. 371. 

48 C.J. p 526 note 85. 

93. Mass.—^Ware v, Wilbraham, 4 
Pick. 45. 

94. Mass.—Webster v. Uxbridge, 13 
Mete. 198. 
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incurred. Refusal of the pauper to return or to 
be taken back does not discharge the town of his 
settlement from liability.^5 

c. Notice by Local Authorities Furnishing Re¬ 
lief 

(1) In general 

(2) Form and sufficiency 

(3) Service 

(4) Time of giving notice 

(5) Waiver 

(6) New notice 

(7) Answer to notice 

(1) In General 

Where required by statute, a county, town, or district 
furnishing supplies to a pauper must serve notice on the 
county, town, or district ultimately liable before reim¬ 
bursement may be obtained. 

By common law a town or district affording re¬ 
lief to a pauper for whose support it was not lia¬ 
ble must, in order to recover the expenses incurred, 
give to the town of his settlement or to the town lia¬ 
ble for his support reasonable notice of the facts 
and make demand before suit for the amount 
claimed.^s A pauper notice usually is required 
by statutory regulations,®*^ and the giving of such 
notice is an indispensable prerequisite to the main¬ 
tenance of an action against a county, town, or 
district liable for the pauper’s support to recover 


for supplies furnished by plaintiff county, town, 
or district.® S 

(2) Form and Sufficiency 

(a) In general 

(b) Name or description of pauper 

(c) Settlement of pauper 

(d) Condition and chargeability of pau¬ 

per 

(e) Statement of expenses incurred 

(f) Request to remove 

(g) Person signing notice 

(a) In General 

A pauper notice need not be in any particular form^, 
but it is sufficient that it convey the necessary informa-, 
tion to the proper person. 

In the absence of statutory directions, no partic¬ 
ular form of pauper notice is necessary;®® it is, 
sufficient that the notice convey the necessary in-*- 
formation to the proper person.^ Reasonable care 
and diligence must be exercised in obtaining and 
communicating the fact;^ and, if this is done, a 
mere inaccuracy or informality will not vitiate the 
notice.® However, a notice containing a misstate-, 
ment of a material fact is void.^ 

It has been held that notice need not be an en-. 
tity, and that, if all the facts necessary to constitute 
legal notice are severally communicated within the 
proper time, it is sufficient.^ So a notice has been 


95. III.—^Bristol v. Fox, 42 N.E. 887, 
159 Ill, 500. 

96. Conn.—^Newtown v. Danbury, 3 
Conn. 553. 

Notice to fix liability of local author¬ 
ities for support in asylum see in¬ 
fra § 78. 

Pleading notice see infra § 79. 
Waiver of notice see infra subdivi¬ 
sion c (5) of this section. 

97. N.Y.—^Williams v. Niagara 
County, 292 N.Y.S. 714, 249 App. 
Div. 904—Onondaga County v. 
Town of Milo, 246 N.Y.S. 138, 138 
Misc. 827. 

Vt.—City of Montpelier v. Town of 
Calais, 39 A.2d 350, 114 Vt. 5. 

Wis.—Milwaukee County v. Village 
of Stratford, 15 N.W.2d 812, 246 
Wis. 505. 

Time of accrual of action 
Notice given to town of pauper’s 
settlement by town of pauper’s resi¬ 
dence fixes the' time when the cause 
of action for supplies furnished by 
town of residence accrues and limi¬ 
tations commence to run.—^Inhabi¬ 
tants of Town of Turner v. City of 
Lewiston, 198 A. 734, 135 Me. 430. 

98. N.Y.—-In re Wright, 16 N.Y.S. 
2d 1005, 258 App.Div. 1034, reargu¬ 


ment denied Wright v. Town of 
Tuscarora, 18 N.Y.S.2d 1013, 259 
App.Div. 791—^Williams v, Niagara 
County, 292 N.Y.S. 714, 249 App. 
Div. 904. 

Vt.—City of Montpelier v. Town of 
Calais, 39 A.2d 350, 114 Vt. 5. 

48 C.J. p 527 note 92. 

Expense of school conveyance 

(1) The town of a pauper’s settle¬ 
ment must be notified by town of the 
pauper’s residence of an expense in¬ 
curred or to be incurred for school 
conveyance, as a condition precedent 
to recovery therefor.—^Inhabitants of 
Town of Turner v. City of Lewiston, 
198 A. 734, 135 Me. 430. 

(2) The settlement of a suit be¬ 
tween town of pauper’s residence and 
town of pauper’s settlement, and sub¬ 
sequent agreement wherein town of 
pauper’s settlement, agreed to fur¬ 
nish pauper with supplies in kind 
and to reimburse town of pauper’s 
residence for medical service fur¬ 
nished to pauper by town of pauper’s 
residence, did not warrant recovery 
for. expense subsequently incurred 
for school conveyance by town of 
pauper’s residence without statutory 
notice having been given to town of 
pauper’s settlement.—^Inhabitants of 
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Town of Turner v. City of Lewiston,, 
supra. 

99. Conn.—Town of Winchester v.. 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185. 

48 C.J. p 527 note 93. 

1. Conn.—Town of Winchester v.. 
Town of Burlington, supra. 

48 C.J. p 527 note 94. 

Notices held suiilcieut 
Conn.—Town of Winchester v. Town 
of Burlington, supra. 

48 C.J. p 527 note 94 [a]. 

2. Conn.—^Hamden v. Bethany, 43- 
Conn. 212. 

Wis.—^Scott v. Clayton, 8 N.W. 171, 
51 Wis. 185. 

8. Vt.—^Waitsfleld v. Craftsbury, 89- 
A. 466, 87 Vt. 406, Ann.Cas.l916a 
387. 

48 C.J. p 527 note 96. 

4. Me.^—City of Bath v. Inhabitants-, 
of Bowdoin, 183 A. 420, 134 Me. 
180. 

48 C.J. p 527 note 97. 

Defect in name of town 
Me.—City of Bath v. Inhabitants of- 
Bowdoin, supra. 

5- Mass.—Shelburne Y. Rochester, 1 
Pick. 470. 
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held sufficient when accompanied hy a letter which, 
construed with the notice proper, contains all the 
essential information required.® 

Oral or written notice. Where the statute re¬ 
quires notice to be in writing, an oral notice is of 
no effect;'^ and it has been held that the notice 
must be in writing, even though the statute does 
not expressly so provide.® 

(b) Name or Description of Pauper 

The pauper notice should state the name of the pauper 
or otherwise so describe him that the authorities notified 
may identify him with reasonable certainty. 

The pauper notice should state the name of the 
pauper or otherwise so describe him that the au¬ 
thorities of the town or district notified may 
identify him with reasonable certainty;® and, if 
the identity of the pauper is sufficiently established, 
a slight error in the name does not render the no¬ 
tice defective.^® A misnomer, however, without 
further means of identification will render the no¬ 
tice defective.il 

children/^ and family” A woman is 
sufficiently named as the wife of a man whose name 
■is correctly given,i^ or by a notice which is suf¬ 
ficient to identify the husband,!® although a no¬ 
tice calling a woman the *Vife*’ of a man with 
whom she is in fact living in adultery is fatally 
defective.!^ However, a notice describing a par¬ 
ent by name, including -in general terms his “chil¬ 
dren” or “family” is insufficient as to anyone ex¬ 
cept the parent ;15 and, a fortiori, a notice stating 
that a named person has become chargeable is in¬ 
sufficient to include his wifei® or children.i'^ 


§ 68 

On the other hand, a notice including parents and 
“children,’* giving the number of the children, has 
been held sufficient,!® unless the number of chil¬ 
dren is misstated.!® So the designation of the pau¬ 
per as “the daughter” of a named person has been 
held insufficient,®® although, on the other hand, it 
has been held that a notice specifying “the child” 
of a person named 'imports that there is but one 
child and is sufficient.®! 

Ctirring defect hy parol, A defect in designating 
the pauper cannot be supplied by oral information.®® 
Likewise, on trial, evidence will not be admitted 
to prove that the designation could apply to only 
one person in the district.®® 

(c) Settlement of Pauper 

The pauper notice must allege that the settlement of 
the pauper is in the town or district sought to be held 
liable. 

The pauper notice must allege the settlement of 
the pauper to be in the town or district sought to 
be held liable.®^ However, it need not contain an 
allegation of the means by which the settlement 
was obtained,®^ and, if such an allegation is made, 
the fact that it is erroneous will not estop the 
town giving notice to prove, in an action to re¬ 
cover expenses incurred, that the settlement was 
acquired in a different manner,®® unless the state¬ 
ment was meant to mislead.®^ A notice describing 
the pauper as having a “residence,” instead of a 
“’Settlement,” in the town notified has been held 
not to render the notice defective if it appears 
plainly that it is claimed that such town is liable, 
and that it is requested to remove the pauper.®® 

A notice describing a pauper as an 'Hnhabitant” 


6. Me.—^Rockport v. Searsmont, 70 
A. 444, 103 Me. 495. 

7. Conn.—Middletown v. Berlin, 18 
Conn. 189. 

48 C.J. P 527 note 2. 

3 . Vt.—Waitsfield v. Craftsbury, 89 
A. 466, 87 Vt. 406, Ann.Cas.l916C 
387. 

48 C.J. p 527 note 3. 

a. Mass.—City of Brockton v. Town 
of 'Conway, 179 N.B. 715, 278 Mass. 
219. 

48 C.J, p 527 note 4. 

10. Mass.—City of Brockton v. 
Town of Conway, supra. 

48 C.J. p 527 note 5. 

11. Me.—^Auburn v. Wilton, 74 Me. 
437. 

48 C.J. P 527 note 6. 

12. Conn.—^Windham v. Lebanon, 51 
Conn. 319. 

48 C.J. P 528 note 7. 


13. Description lield STL£S.ciexit 
Notice that wife of ^'Kenneth** 

Adams was ill in city suingr to recov¬ 
er relief expenditures was valid, not¬ 
withstanding “Kenneth*' was christ¬ 
ened “Buell,” where he was general¬ 
ly known as “Kenneth.”—City of 
Brockton v. Town of Conway, 179 N. 
E. 715, 278 Mass. 219. 

14. Me.—Glenburn v. Oldtown, 63 
Me. 582. 

15. Me.—Wellington v. Corinna, 71 
A. 889, 104 Me. 252. 

48 C,J. p 528 note 9. 

16. Mass.—^Andover v. Canton, 13 
Mass. 547. 

17. Me.—^Limington v. Alfred, 119 
A. 121, 122 Me. 171.' 

48 C.J. p 528 note 11, 

18. Conn.'—^Windham v. Lebanon, 51’ 
Conn. 319. 

48 C.J. p 528 note 12, 

143 


19. Mass.—Carver v. Taunton, 25 N. 
E. 965, 152 Mass. 484. 

48 C.J. p 528 note 13. 

20. N.H.—Chichester v. Pembroke, 2 
N.H. 530. 

48 C.J. P 528 note 14. 

21. Mass.—Ware v. Williamstown, 8 
Pick. 388. 

48 C.J. p 528 note 15. 

22. Conn,—Middletown v. Berlin, 18 
Conn. 189. 

23. Conn.—Salem v. Montville, 33 
Conn. 141. 

24. Mass.—Quincy v. Braintree, 5 
Mass. 86. 

25. Mass.—Quincy v. Braintree, su¬ 
pra. 

26. Mass.—^Northfield v, Taunton, 4 
Mete, 433. 

27. Mass.—^Northfleld v. Taunton, 
supra. 

i 28. Wis.—La Qrosse v. Melrose, 22 

I Wis. 459. 
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of the town to which notice is given is equivalent 
to stating that his settlement was there.-® ■ 

(d) Condition and Changeability of Pauper 

Where required by statute the pauper notice must 
state the pecuniary condition of the pauper and that the 
pauper is chargeable to, or is being supported by, the 
town or district sending the notice. 

The statutes usually require that the pauper no¬ 
tice 'State the condition of the pauper a notice 
which fails to contain such statement is ineffec- 
tive.31 The word “condition,” as used in the stat¬ 
ute, refers to pecuniary condition,32 and a notice 
stating only the person’s physical condition is in- 
sufficient.33 It is not necessary that information 
be given as to the extent or quality of the support 
which the necessities of the pauper require,3^ 
but information that his condition is that of one 
who is in receipt of public aid, as being poor and 
unable to support himself, is suf5cient.35 A provi¬ 
sion for a statement of the pauper’s condition does 
not require the notice to state that medical services 
were necessary for him.33 

Chargeahility. Under the pauper statutes, either 
by express provisions or by implication arising from 
the requirement that the notice shall state all the 
material facts on which the liability of the town no¬ 
tified is based, the notice must contain an allega¬ 
tion that the pauper is chargeable to, or is being 
supported by, the town or county sending the no- 
tice.37 Kotice that a pauper has become chargeable 
is not notice that his wife and children have become 
chargeable.38 On the other hand, a notice that 
a wife is chargeable is sufficient, although there is 
no allegation of chargeahility of the husband.39 

(e) Statement of Expenses Incurred 

The pauper notice must contain a statement of the 


amount expended in the relief of the pauper where such 
statement is required by statute. 

The statutes usually require that the pauper no¬ 
tice contain a statement of the amount expended 
in the relief of the pauper.'^® As a general rule, 
however, the account need not be itemized to show 
the several amounts expended.^^ If several indi¬ 
viduals constituting one family are supported to¬ 
gether, the notice need not specify the sums ex¬ 
pended for each individual,^3 and, if a notice for 
the support of several paupers is bad as to some 
of them, recovery can be had for the expense of 
the others.^3 if the amount claimed in the no¬ 
tice is too great and the mistake is made in good 
faith, recovery may be had for what is proved to 
be reasonably due;^^ but, if the officer giving no¬ 
tice knows that some of the items are much larger 
than the town has paid or assumed to pay, noth¬ 
ing can be recovered on such item'S.45 if the 
amount in the writ is smaller than the amount 
claimed in the notice, recovery must be limited to 
the former sum.^8 

(f) Request to Remove 

Pursuant to statutory requirement the pauper notice 
must contain a request that the town notified remove the 
pauper to its own Jurisdiction. 

Under some statutes the pauper notice must con¬ 
tain a request that the town or district notified 
remove the pauper to its own jurisdiction, and the 
omission of such request renders the notice insuffi¬ 
cient.'^'^ However, such a provision obviously does 
not apply where the death and burial of the pau¬ 
per intervened before notice was gi>ven.‘^3 a re¬ 
quest to remove may be inferred from a statement 
that reimbursement for expenses is claimed “till 

removal.”^3 


29. Mass.—^Uxbridge v. Seekonk, 10 
Pick. 150. 

48 C.J. p 528 note 23. 

SO. Conn.—^Town of Winchester v. 
Town of Burlington, 21 A.2d 371, 
128 Conn. 185. 

48 C.J. p 528 note 25. 

31. Vt.—Barnet v. Plainfield, 73 A. 
579, 82 Vt. 263. 

48 C.J. p 528 note 25. 

32. Vt.—^Barnet v. Plainfield, supra. 
48 C.J. p 528 note 26. 

‘The condition' referred to is that 
of needipg and receiving public sup- 
„ pprt.7-7-Town of Winchester v. Town 
of Burlington, 21 A2d 371, 375, 128 
Conn, 185. 

33. Vt.—^Barnet v. Plainfield, 73 A. 
579, 82 Vt. 263. 

48 C.J. P 528 note 27. 

34. Conn.—Town of Winchester v. 


Town of Burlington, 21 A.2d 371, 
128 Conn. 185. 

35. Conn.—^Town of Winchester v. 

Town of Burlington, supra, 

36- Conn.—Roxbury v. Bridgewater, 
82 A. 193, 85 Conn. 196. 

37. Colo.—Gunnison County v. Ou¬ 
ray County, 125 P. 536, 53 Colo. 
287. 

48 C.J. p 528 note 30. 

38. Mass.—^Andover v* Canton, 13 
Mass. 547. 

39. Me.—^Sanford v. Lebanon, 31 
Me. 124, • 

40. N*.!!.—Chichester v. Pembroke, 2 
N.H. 530. 

48 C.J. P 529 note 33. 

41. Wis.—Ettrick v. Bangor, 54 N. 
W. 401, 84 Wis. 256. 

48 C.J. P 529 note 34. 
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42. N.H.—^Barnstead v. 'Strafford, 8 
N.H. 142. 

43. Me.—^Poland v. Wilton, 15 Me. 
.363—Bangor v. Deer-Isle. 1 Me. 
329. 

48 C.J. p 529 note 36. 

44. N.H.—Chester v, Plaistow, 43 N. 
H. 542—^Berlin v. Gorham, 34 N.H. 
266. 

45. N.H.—^Barnstead v. Strafford, 8 
N.H. 142. 

46. N.H.—Dalton v. Bethlehem, 20 
N.H. 505. 

47. Colo.—Gunnison County v. Ou¬ 
ray County, 125 P. 536, 53 Colo. 
287. 

48 C.J. p 529 note 41. 

48. Me.—^Ellsworth v. Houlton 48 
Me. 416. 

49. Me.—^Kennebunkport v. Buxton, 
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(g) Person Signing Notice 

The pauper notice should he signed by such person as 
the statutes may designate. 

The pauper notice should he signed by such per¬ 
son or persons as the statutes may designate. 
Thus, under statute, the notice should be signed by 
the overseers of the poor,5i and a notice signed 
by some other person in their behalf is not suffi¬ 
cient,®^ even though this is done under instruc¬ 
tions of the overseers.®^ It is sufficient, however, 
if the notice is signed by a majority of the board 
of overseers,®4 or by one overseer in behalf, or 
by order, of the board.®®' 

If there are no overseers of the poor, the notice 
must be signed by the officers who exercise their 
functions.®® Thus, a notice may be signed by a 
majority of the selectmen or by one of them in 
behalf of the others,®*^ or by the mayor of a city®® 
or by the auditor of a county.®^ Notice signed 
by selectmen need not state that they are acting 
as overseers of the poor, since it will be presumed 
that no overseers were chosen, and that the select¬ 
men were acting in that capacity virtute officii.®® 

(3) Service 

The pauper notice must be served in accordance yvitti 
statutory directions. 

The pauper notice must be served in compliance 
with statutory directions,®^ Overseers of the poor 
are the proper officers to receive the notice, and it 
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should therefore be directed to, and served on, one 
of them.®2 If, however, there are no overseers, the 
notice may be served on one of the officers who 
exercise their functions with respect to the poor,®® 
such as selectmen®^ or supervisors®® of a town or 
the auditor of a county.®® 

The pauper notice must be served in such man¬ 
ner as the statutes may direct.®'^ Where the stat¬ 
ute provides that the notice shall be served by 
leaving it with a designated officer of the town to 
be notified, it may be served by leaving it at his 
usual place of abode.®® Service by mail is insuffi¬ 
cient,®® unless such service is authorized by stat¬ 
ute.*^® 

Return of se't'vice. Where the statute requires a 
return of the notice to be made within a specified 
term by the officer who served it, such return is a 
condition precedent to a recovery against the town 
notified.The return may be amended to conform 
to the facts.72 

(4) Time of Giving Notice 

The pauper notice must be given within a reasonable 
time or within such time as the statutes may prescribe. 

Where no time is prescribed for serving the 
pauper notice, reasonable notice is all that is re¬ 
quired. 7 S The statutes usually fix the time within 
which notice must be gi'ven,7^ as, for example, not 
later than a certain number of days after the ap¬ 
plication for relief.75 Such provisions are manda- 


26 Me. 61—^Lynn v. Newburyport, 
5 Allen 545. 

50. Me.—Cooper v. Alexander, 33 
Me. 453. 

48 C.J. p 529 note 45 [a]. 

51. Me.—Cooper v. Alexander, su¬ 
pra. 

52. Me.—Cooper v. Alexander, su¬ 
pra. 

53. Me.—^Belfast v. Lee, 59 Me. 293. 

54. Mass.—^Dalton v. Hinsdale, 6 
Mass. 501. 

55. Me.—^Ellsworth v. Houlton, 48 
Me. 416. 

48 C.J. p 529 note 49. 

56. Mass.—^Bridgewater v. Dart¬ 
mouth, 4 Mass. 273. 

57- Mass.—^Bridgewater v. Dart¬ 
mouth, supra. 

N.H.—^Nottingham v. Barrington, 6 
N.H. 302. 

48 C.J. p 529 note 51, 

58. Wis.—^La Crosse v. Melrose, 22 
Wis. 459, 

48 C.J. p 529 note 52. 

59, Iowa,—Cerro Gordo County v. 
Wright County, 50 Iowa 539. 

70 C. J.S.—IO 


60. * Me.—Jay v. -Carthage, 48 Me. 
353. 

48 C.J. p 529 note 54. 

61. N.H.—^Meredith v, Canterbury, 3 
N.H. 80. 

48 C.J. P 529 note 56. 

62. Mass.—^Dalton v. Hinsdale, 6 
Mass. 501. 

48 C.J. p 529 note 57. 

63. Me.—Jay v. Carthage, 48 Me. 
353. 

64. Me.—Jay v. Carthage, supra. 

48 C.J. p 529 note 58. 

65. Wis.—La Crosse v. Melrose, 22 
Wis. 459. 

48 C.J. p 530 note 59. 

66. Iowa.—Cerro Gordo County v. 
Wright County, 50 Iowa 439. 

67. N.H.—^Northwood v. Barrington, 
9 N.H. 369. 

48 C.J. p 530 notes 61, 62 [a]. 

68. N.H.—Salisbury v. Orange, 5 N. 
H. 348. 

48 C.J. p 530 note 63. 

69. Mass,—Groton v. Lancaster, 16 
Mass. 110. 

48 C.J. p 530 note 64. 

70. Me.—Augusta v. Vienna, 21 Me. 
298. 


Payment of postage 
Me.—^Athens v. Brownfield, 21 Me. 
443. 

48 C.J. p 530 note 65 [a], 

71. N.H.—Conway v. Wakefield, 3 
N.H. 277. 

72. N.H.—Farmington v. Somers- 
worth, 44 N.H. 589—^Northwood v. 
Barrington, 9 N.H. 369. 

73. Ill.—Fox V. Kendall, 97 Ill. 72. 
48 C.J. p 530 note 83. 

Time to sue and limitations see in¬ 
fra § 79. 

74. N.Y.—^Williams v. Niagara Coun¬ 
ty, 292 N.Y.S. 714, 249 App.Div. 
904. 

Vt.—City of Montpelier v. Town of 
Calais, 39 A.2d 350, 114 Vt. 5. 
Wis.—Brown County v. City of Green 
Bay. 15 N.W.2d 830, 245 Wis, 558. 
48 C.J. p 530 note 83 tb]. 

75. Application as origrinal ox snb- 
seoLuent application 

'Under statute providing that, 
where one alleged to have settlement 
elsewhere in state needs relief, com¬ 
missioner of public welfare district 
where such person is found shall 
provide relief necessary, but shall. 
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tory,*^® and failure to comply therewith will pre- 
"vent recovery.'*'^ I£ the notice is received within 
the statutory time, the fact that it bears no date 
is immaterial.Where the statute requires the 
notice to be given ^‘immediately” on the furnishing 
of the relief, unreasonable delay in giving the no¬ 
tice will prevent recovery for such relief.'^^ The 
notice must be given within the specified time after 
expenses were incurred, not within such time after 
they were paid.80 A notice which by mistake in¬ 
cludes some items arising before the statutory peri¬ 
od, giving means of distinguishing what came be¬ 
fore, is not invalid.81 

Knowledge of pMper^s place of settlement. 
Where the statute provides that town officers shall 
‘give notice within a certain time after they know 
to what town the pauper belongs, failure to give no¬ 
tice within the designated time will prevent re¬ 
covery for expenses incurred after such knowledge 
was acquired,®2 but not for expenses incurred be¬ 
fore that time.®® 

Premature notice. The notice should not be giv- 
-en before the pauper has actually become chargea¬ 
ble.®^ However, a notice is not premature if it is 
■given after the supplies have been ordered in a 
case of actual necessity, although none has been 
actually furnished or consumed.®® The notice may 
be given before the supplies furnished are paid 
for.®® Further, it has been held that, although the 


statute provides for the giving of notice within a 
certain number of days after such person becomes 
a public charge, any error or omission in comply¬ 
ing strictly with the statute in that notice was given 
before any relief had actually been furnished is 
not prejudicial to the town or county ultimately 
liable.®'^ 

(5) Waiver 

The pauper notice, or defects in the notice, may be 
waived by the town or district entitled to notice. 

A town or district liable for the support of a 
pauper may waive statutory notice and demand 
from the town or district incurring expenses in 
the relief of a pauper.®® If the waiver prevents 
notice being given, the ordinary doctrine of es¬ 
toppel applies.®® A denial of liability by the poor 
officer of the town liable, and refusal to support 
the pauper, are an implied waiver of written par¬ 
ticularized notice.®® So the receipt of bills for 
’Support without objection is a waiver of a more 
formal notice.®^ A new notice is not a waiver 
of a former notice or of any rights acquired there¬ 
under.®® 

Waiver of defects in notice. A defect in a notice 
may be waived by the town or district on which the 
notice is served.®® The waiver may be implied.®^ 
An answer denying liability on some ground other 
than a defect in the notice waives the defect,®® such 


.-as soon as possible, and not later 
than thirty days after “application*' 
-for relief, notify commissioner of 
public welfare district in which such 
person allegedly has settlement, the 
•“application" for relief does not 
anean the original application, but 
means each new application for re¬ 
lief, and, hence, welfare district 
-which made expenditures for relief 
was entitled to reimbursement from 
commissioner of public welfare dis¬ 
trict in which relief recipient had 
settlement, for expenditures begin¬ 
ning thirty days prior to notification, 
notwithstanding more than thirty 
days had elapsed since time of orig¬ 
inal application.—In re Durland, 23 
:3Sr.Y.S.2d 10, 260 App.Div. 425. re- 
argument denied 25 3Sr.Y.S.2d 1013, 
261 App.Div. 847, affirmed 36 2Nr.E.2d 
452, 286 N.Y. 607. 

'76, N.Y.—Matter v. Merville, 52 N. 
Y.S. 254, 23 Misc. 398. 

«77. N.Y.—In re Wright, 16 N.Y.S.2d 
1005, 258 App.Div. 1034, reargu¬ 
ment denied Wright v. Town of 
Tuscarora, 18 N.Y.S.2d 1013, 259 
App.Div. 791—^Williams v. Niagara 
County, 292 N.Y.S. 714, 249 App. 
Div. 904. 

48 C.J. p 530 note 74. 


78. Vt.—Barnet v. Norton, 99 A. 238, 
90 Vt. 544, 549. 

48 C.J. p 530 note 75. 

79. Nev.—^Washoe County v. Eureka 
County, 60 P. 376, 25 Nev. 356. 

80. Mass.—East Sudbury v. 'Sud¬ 
bury, 12 Pick. 1. 

48 C.J. p 530 note 78. 

81. N.H.—Chester v. Plaistow, 43 N. 
H. 542. 

82. Conn.—^Fairfield v. Newtown, 54 
A. 301, 75 Conn. 515. 

83. Conn.—^Fairfield v. Newtown, 
supra. 

84. Vt.— Corpus Juris cited in City 
of Montpelier v. Town of Calais, 
39 A,2d 350, 355, 114 Vt. 5. 

48 C.J. p 530 note 84. 

85. Me.—^Fayette v. Livermore, 62 
Me. 229. 

86. N.H.—^Northwood v. Barrington, 
9 N.H, 369. 

87. Wis.—Brown County v. City of 
Green Bay, 15 N.W.2d 830, 245 Wis. 
558. 

Indigent became public charge on 
his execution of application and com¬ 
pletion by relief authorities of all 
proceedings necessary to entitle in¬ 
digent to be accepted as a public 
charge, and, hence, notice to county 
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of indigent’s residence by county 
furnishing relief within ten days 
thereafter complied with statute, so 
as to impose liability, although no 
relief had actually been furnished.— 
Brown County v. City of Green Bay, 
supra. 

88. Conn.—Stratford v. Fairfield, 3 
Conn. 588. 

89. N.H.—Lyman v. Littleton, 50 N. 
H. 42. 

48 C.J. p 530 note 88. 

90. Conn.—^Newtown v. Danbury, 3 
Conn. 553. 

48 C.J. p 530 note 89. 

91. Mass.—^Bradford v. Cambridge, 
80 N.E. 610, 195 Mass. 42. 

92. Me.—^New Vineyard v. Phillips, 
45 Me. 405—Kennebunkport v. 
Buxton, 26 Me. 61. 

93. Me.—^Corpus Juris <iuoted in 
City of Bath v. Inhabitants of 
Bowdoin, 183 A. 420, 421, 134 Me. 
180. 

48 C.J. p 531 note 93. 

94. Me.—City of Bath v. Inhab¬ 
itants of Bowdoin, 183 A. 420, 134 
Me. 180, 

48 C.J. p 531 note 94. 

95. Mass.—Commonwealth v. Dra- 
cut, 8 Gray 455. 
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as misnomer or indefinite description of the pau¬ 
per,^6 calling a district a town,^'^ want of particu¬ 
larization or itemizing of expense,^^ or the want of 
signature of the overseers in their official ca¬ 
pacity but an objection that the notice is signed 
by a person having no authority to do so is not 
waived by an answer asking particulars concern¬ 
ing the pauper.i Defects in a notice are waived by 
the town notified acting on the notice, paying the 
costs thereof, and contributing to the support of 
the pauper.2 

While it has been held in some jurisdictions that 
the overseers of the poor have authority to bind 
the town by their waiver of defects in a notice,^ 
and that, if a contract of waiver is made by such 
officers expressly in behalf of the town, they will 
not be answerable personally for a breach there¬ 
of,^ in other jurisdictions it has been held that an 
overseer of the poor is not a general agent of the 
town, and cannot by his acts preclude the town from 
asserting the insufficiency of the notice.^ 

(6) New Notice 

Where the town notified of the furnishing of supplies 
fop a pauper complies with the notice, a new notice is 
necessary to enable the relieving town to recover for 
supplies subsequently furnished. 

If the town or district notified of the furnishing 
of supplies for a pauper complies with the notice 
either by paying for the supplies furnished,® by re¬ 
moving the pauper,*^ or by otherwise providing 
for his relief,® a new notice is necessary to enable 
the relieving town or district to recover for sup¬ 
plies subsequently furnished. A new notice is 
necessary for each new cause of action, and, if the 
town furnishing supplies 'sues for them, it cannot. 


without a new notice, recover for expenses incurred 
after the commencement of the first action.^ A 
new notice is necessary, even though the former 
action between the same parties in respect of the 
same pauper is still pending at the commencement 
of the second suit.^O 

If the town receiving notice does not comply 
therewith, no new notice for after-supplies i's nec¬ 
essary, up to the time within which, according 
to the statute of limitations, action may be 
brought.Where supplies are furnished occa¬ 
sionally and not continuously, a new notice is not 
necessary for each new lot of supplies, provided 
suit is commenced within the statutory period.^^ 

(7) Answer to Notice 

(a) In general 

(b) Effect of failure to answer 
(a) In General 

Where required by statute, the town or district on 
which a pauper notice has been served must, in order 
to contest liability, serve an answer on the notifying 
town or district. 

The town or district on which a pauper notice 
has been served need not, in order to contest lia¬ 
bility, serve an answer on the notifying town or 
district^® unless an answer for the purpose of con¬ 
test is required by statute.^^ 

The answer must be served within such time as 
is fixed by the statute.^s Jn computing the time for 
answering the notice, the day on which the notice 
is given is excluded.^® The answer must be writ¬ 
ten when an answer in writing is required by the 
statute,but this requirement may be waived by 
the overseers of the town giving notice.^® The 


Defect in name of town 

Me.—City of Bath v. Inhabitants of 
Bowdoin, 183 A. 420, 134 Me. 180. 

96, Me.—^Auburn v. Wilton, 74 Me. 
437. 

48 C.J. p 531 note 96. 

97, Mass.—^Paris v. Hiram, 12 Mass. 
262. 

98, Conn.—^Newtown v. Banbury, 3 
Conn. 553. 

99, Me.—^Tork v. Penobscot, 2 Me. 
1 . 

Mass.—^Brookfield v. West Brook¬ 
field, 72 N.B. 86, 186 Mass. 524. 

1. Me.—^Belfast v. Lee, 59 Me. 293. 

2. Wis.—Scott V. Clayton, 8 OST.W. 
171, 51 Wis. 185. 

3. Me.—Unity v. Thorndike, 16 Me. 
182. 

N.H.—^Hanover v. Eaton, 3 N.H. 38. 

4. H.H,—^Hanover v. Eaton, supra. 

5. Vt.—^Waitsfield v. Craftsbury, 89 


A. 466, 87 Vt. 406, Ann.Cas.l916C 
387. 

6. Me.—Inhabitants of Town of 

Turner v. City of Lewiston, 198 
A. 734, 135 Me. 430. 

48 C.J. p 531 note 8. 

7. Me.—Inhabitants of Town of 

Sanford v. Inhabitants of Town of 
Hartland, 34 A.2d 15. 140 Me. 66. 

48 C.J. p 531 note 9. 

8. Me.—Inhabitants of Town of 

Sanford v. Inhabitants of Town of 
Hartland, supra. 

48 C.J. p 531 note 10. 

9. Mass.—Hallowell v, Harwich, 14 
Mass. 186. 

48 C.J. p 531 note 11. 

10. Me.—^Veazie v. Howland, 53 Me. 
39. 

48 C.J*. p 531 note 12. 

11. Vt.—Cabot V. St. Johnsbury, 111 
A. 454, 94 Vt. 311. 

48 C.J'. p 631 note 13, 

Limitation of action see infra j 79, 


12. Me.—Inhabitants of Town of 
Sanford v. Inhabitants of Town of 
Hartland. 34 A.2d 15, 140 Me. 66. 

48 C.J. p 531 note 14. 

13. Wis.—^Ettrick v. Bangor, 54 N. 
W. 401, 84 Wis, 256—Scott v. Clay¬ 
ton, 8 N.W. 171, 51 Wis. 185. 

14. Me.—Augusta v. Vienna, 21 Me. 
298. 

N.Y.—Stilwell V, Coons, 25 N.E. 316, 
122 N.Y. 242—Onondaga County v. 
Town of Milo, 246 N.Y.S. 138, 13S 
Misc. 827. 

48 C.J. p 531 note 15. 

15. Me.—Augusta v. Vienna, 21 Me. 
298. 

48 C-J. p 531 note 16. 

16. Me.—Windsor v, China, 4 Me. 
298. 

17. Me.—Unity v. Thorndike, 15 Me. 
182. 

18. Me.—^Unity v. Thorndike, su¬ 
pra. 
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answer should be signed by one of the overseers, 
or selectmen, or by one of their number in behalf 
of a majority,and an answer signed by some 
other person will not be sufficient.^0 Even if such 
defect can be waived, a reply to the answer, sent 
under the impression that such answer came from 
the proper officer, is not a waiver. 

A denial of liability need not follow the statute, 
but the answer is sufficient if it contains an un¬ 
equivocal denial of the liability asserted in the no- 
tice.22 If an answer neglects to deny that the set¬ 
tlement of the pauper is in the town notified, that 
town is estopped, in an action to recover the ex¬ 
penses, to deny that fact.^^ The answer need not 
contain a denial of the settlement of each individual 
named in the notice.^^ 

Manner of service. Where the answer denying 
liability is actually received, it is a sufficient service, 
where there is no provision in the statute as to 
the manner of service.^^ 

(b) Effect of Failure to Answer 

Under some statutes, where the town or district 
notified fails to remove the pauper or answer the notice 
within a specified time, it is estopped to deny that the 
settlement of the pauper is in such town or district. 

Where the town or district notified fails to re¬ 
move the pauper or answer the notice within a 
specified time, it is, under some statutes, estopped 
to deny that the settlement of the pauper ds in such 
town or district.26 A notice, not objected to, is a 
bar to the question of settlement, although the 
pauper may in fact have no legal settlement within 
the state.2*^ However, it has been held that the 
statute does not preclude the town notified from 
proving that the pauper’s 'settlement is in the town 
giving the notice^^ and that, if a town in fact ds 
not the pauper’s place of settlement, no Liability 


may be predicated on the town’s failure to answer 
the notice served on it.^^ Failure to reply to the, 
notice does not estop the town notified from deny¬ 
ing that the person to whom the supplies were fur¬ 
nished was a pauper.^® 

A notice not sufficiently certain and definite will 
not, although unanswered, conclude the town no¬ 
tified and failure to answer a notice respect¬ 
ing a named pauper, 'ffids wife and their children,” 
will not estop the town notified from denying the 
settlement of the alleged wife and children, where 
it appears that they are not the wife and children 
of the pauper named.32 

The estoppel is confined to the notice on which 
the action to recover for supplies furnished is 
founded; and, if that action is compromised and 
another brought on a new notice, the omission to 
reply to the former notice will not preclude de¬ 
fendant from trying the question of settlement.33 
Where the controversy has proceeded to suit, a 
notice given by plaintiff town, although unanswered, 
will not operate as an estoppel.®^ 

d. Ifotice by Individual Furnishing Support 

Where required by statute, an individual who has fur¬ 
nished supplies or rendered services to a pauper must 
notify the town or county authorities in order to ob¬ 
tain reimbursement against them. 

Where the statute authorizes recovery against a 
town or county liable for a pauper’s support by an 
individual who has furnished supplies or rendered 
services to the pauper, on giving notice of his con¬ 
dition to the town or county, the giving of such 
notice is a condition precedent to recovery,^5 and 
knowledge on the part of the officers of the mu¬ 
nicipality sought to be made liable will not take 
the place of such notice,^® although there is also 
authority to the contrary.37 In cases of emergency, 
however, it has been held that the person furnish- 


1&- Kass.—^Bridgewater v. Dart¬ 
mouth, 4 Mass, 273. 

48 C.J. p 531 note 20. 

20- Mass.—^Petersham v. Coleraine, 
3 Allen 91. 

21. Mass.—^Petersliam v. Coleraine, 
supra. 

22- K.T.-—Stilwell V. Coons, 25 K.E. 

316, 122 N.Y. 242. 

48 C.J. P 531 note 23. 

23. Mass.—^Easton v. Wareham, 131 
Mass. IQ. 

48 G.X p 632 note 24, 

24- Me.—^Palmyra v. Prospect, 30 
Me. 211. 

48 C.J. p 532 note 25. 

25. N.T.—Stilwell v. Coons, 25 K.E. 

316, 122 N.Y. 242. 

48 C.J. p 532 note 26. 


26. Me.—^Ellsworth v. Houlton, 48 
Me. 416. 

48 C.J. p 532 note 27. 

Estoppel to deny settlement gener¬ 
ally see supra § 21. 

27- Mass.—^Westminster v. Bernard- 
ston, 8 Mass. 104. 

28. Me.—^Wellington v. Corinna, 71 
A. 889, 104 Me. 252. 

48 C-J. p 532 note 29. 

28. N’.Y.—Onondaga County v. Town 
of Milo, 246 N.Y.S. 138, 138 Misc, 
827. 

30. Mass.—^New Bedford v* Hing- 
ham, 117 Mass. 445. 

48 C.J. p 532 note 30. 

31. Me.—^Dover r. Paris, 5 Me. 430. 

48 C.J. p 532 note 31. 
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32. Me.—^Holden v. Glenburn, 63 Me. 
579. 

33. Mass.—^Marshpee v. Edgartown, 
23 Pick. 156—^Needham v. New¬ 
ton, 12 Mass. 452. 

34. Mslss. —^Newton v. Randolpli, 16 
Mass. 426. 

35. Conn.—^Hartford Hospital v. 
Town of Glastonbury, 152 A. 576, 
112 Conn, 403. 

48 C.J. p 532 note 37. 

36. Mass.—^Walker v. Southbridge, 
4 Cush. 199. 

37. Ohio.—^Beach v. Marion Tp., 2 
Ohio Dec. (Reprint) 221, 2 West 
Ii.Month. 95. 
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ing the relief may recover from the municipality 
without a previous notice.^S 

By and to whom given. The notice must be given 
by the person furnishing relief to the pauper^® or 
by his agent or messenger.^® A notice to one of the 
overseers of the poor intended for all of them col¬ 
lectively has been held to be sufficient, although 
the statute provides for notice to the “over¬ 
seers;’’^^ and, where the statute provides for the 
appointment of a clerk or agent by the overseers, to 
perform generally such services as they may impose 
on him, notice may be given to such clerk or agent. 

Form and sufficiency. The notice need not be in 
writing,unless a written notice is required by 
statute.44 The notice must be an intelligible no¬ 
tice of the pauper’s condition and call on the poor 
officers to take charge of the pauper ;45 and it has 
been held that information orally given through a 
third person is sufficients^ 

New notice. Where, after notice to the officers 
of the poor, they furnish supplies deemed sufficient 
hy them, or otherwise provide for the pauper’s re¬ 
lief, a new notice fs required to enable a person to 
recover for supplies subsequently becoming neces- 
sary.s^ 

I 59. -Application for Relief 

Where an application for relief is required by statute, 
relief should not be granted without an appiication. 


According to some decisions, where relief is fur¬ 
nished to a pauper, no special request or applica¬ 
tion is necessary to the validity of the act of the 
poor officer in furnishing it,48 unless required by 
statute ;49 and, unless the statute provides other¬ 
wise,where application is required or made, it 
need not ordinarily be made by the pauper person- 
ally.51 The duty of the officer in charge of pub¬ 
lic relief to afford aid arises and become includi¬ 
ble whenever he receives information, however 
conveyed, that relief is required.^^ Such infor¬ 
mation, whether received from others or from the 
officer’s personal observation, amounts to an ap- 

plication.^3 

Application to the individual members of the 
board of supervisors satisfies a statutory provision 
that application shall be made to the board of su- 
pervisors.54 Where a pauper is residing in a 
town other than that in which he has a settlement, 
application for relief should be made to the poor 
officers of the town in which he resides.^5 

In the absence of statutory requirement, the ap¬ 
plication need not be formal^e or in writing-S*^ It 
need not, in the absence of statute, be specially 
phrased,^® but it is sufficient, if what is said or done 
is intended as a request for public aid and so under- 


58. Ill.—Clinton County v. Pace, 69' 
Jll.App. 576. 

48 C.J. p 532 note 40. 

■JMedical services see infra § 74. 

58. Me.—arren v. Islesborough, 
20 Me. 442. 

JMCass.—^Williams v. Braintree, 6 
Cush. 399. 

AO. Conn.—^Wile v. Southbury, 43 
Conn. 53. 

^klass.—^Williams v. Braintree, 6 
Cush. 399. 

41. Me.—^Newbit v. Appleton, 63 Me. 
491. 

48 C.J. p 532 note 43, 

42. Me.—Sullivan v, Lewiston, 44 
A. 118, 93 Me. 71. 

43. Conn.—Wile v. Southbury, 43 
Conn. 53. 

Mass.—^Watson v. Cambridg-e, 15 
Mass. 286. 

44. Ohio.—^Urbana Tp. v. Houston, 
2 Ohio Cir.Ct. 14. 

45. Me.—Allen v. Lubec, 91 A. 1011, 
112 Me. 273. 

48 C.J. p 533 note 47. 

ITotlce held sufficient 

Conn.—^Hartford Hospital v. Town of 
Glastonbury, 152 A. 576, 112 Conn. 
403. 

48 C.J. p 533 note 47 Eb]. 


46. Conn.—^Wile v. Southbury, 43 
Conn. 53. 

48 C.J. p 533 note 48. 

47. Me.—^Bishop v. * Hermon, 88 A. 
86. Ill Me. 58. 

48 C.J. p 533 note 50. 

48. N.H.—^Tilton v. Concord, 101 A. 
144, 78 N.H. 426. 

48 C.J. p 533 note 51. 

48. Iowa.—Cherokee County v. 
Woodbury County, 237 N.W. 454, 
212 Iowa 682. 

Pa.—Sharon School List. v. Mercer 
County Poor Board, 17 Pa.I>ist. & 
Co. 614. 

Vt.—City of Montpelier v. Town of 
Calais, 39 A.2d 350, 114 Vt. 5— 
Peabody v. Town of Holland, 178 
A. 888, 107 Vt. 237, 98 A.L.R. 866. 
Wis.—Reissmann v. Jelinski, 300 N. 
W. 164, 238 Wis. 462. 

50. Pa.—Sharon School Dist. v. Mer¬ 
cer County Poor Board, 17 PaDist. 
&Co. 614. 

48 C.J. p 533 note 53 [b]. 

51. Vt.—Town of Manchester v. 
Town of Townsend, 2 A.2d 207, 110 
Vt. 136—^Peabody v. Town of Hol¬ 
land, 178 A. 888, 107 Vt. 237, 98 
A.L.R. 866—Town of Hardwick v. 
Town of Barnard, 148 A. 408, 102 
Vt. 330. 

48 C.J. p 533 note 53. 
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52. Vt.—City of Montpelier v. Town 

of Calais, 39 A.2d 350, 114 Vt. 5— 
Nadeau v. Marchessault, 24 A. 2d 
352. 112 Vt. 309—Town of Man¬ 
chester V. Town of Townsend, 2 
A.2d 207, 110 Vt. 136—Town of 
Hardwick v. Town of Barnard, 148 
A. 408, 102 Vt. 320—Town of 

Waitsfield v. Town of Craftsbury, 
89 A. 466, 87 Vt. 406, Ann.Cas. 
1916C 387. 

Law is solicitous that poor persons 
shall be promptly supplied with 
needed assistance on application 
therefor to overseer of the poor.— 
Peabody v. Town of Holland, 178 A. 
888, 107 Vt. 237, 98 A.L.R. 866. 

53. Vt.—City of Montpelier v. Town 
of Calais, 39 A.2d 350, 114 Vt. 5. 

54. Minn.—^Tessier v. Lake Pleasant, 
58 N.W. 871, 57 Minn. 145. 

55. N.H.—Woodes v. Dennett, 9 N. 
H. 55. 

Liability of. place of residence see 
supra § 67 d. 

56. Vt.—Peabody v. Town of Hol¬ 
land, 178 A. 888, 107 Vt, 237, 98 
A.L.R. 866. 

57. Vt.—Peabody of Town of Hol¬ 
land, supra. 

58. Vt.—Peabody ,v. Town of Hol¬ 
land, supra. 
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stood by the public official to whom it is communi- 

cated.59 

§ 70. — Order of Relief and Order of Ap¬ 
proval 

a. Order of relief 

b. Order of approval 

a. Order of Relief 

Where required by statute, an order of relief must be 
obtained from the proper officer before supplies are fur¬ 
nished to a pauper in order to render the town or district 
liable for such supplies. 

A town or district is not liable, under some stat¬ 
utes, for supplies furnished to a pauper unless an 
order of relief was obtained from the proper offi¬ 
cer before the supplies were furnished. 60 The 
granting or refusal of an order of relief is a ju¬ 
dicial act, and rests in the sound discretion of the 
justices.6i 

Form and validity. An order of relief, in order 
to be valid, must, as to matters of substance, con¬ 
form strictly to the statute on which it is founded, 62 
and, where it does not so conform, the regularity 
of the subsequent proceedings is unimportant.63 
Pure matters of form in the order of relief, how¬ 
ever, are to he overlooked, and the order liber¬ 
ally treated and, where no formal evidence of 
a given fact is required by the statute, and such 
evidence is to be reasonably -implied from the or¬ 
der, it is enough.65 The order of relief must be 
direct and positive in its terms, anjd not in the al- 
ternative.66 A rule adopted by the county that no’ 
medical supplies shall be furnished any pauper, 
except on the order of the overseers of the poor, 
is satisfied by a verbal order merely.®'^ 


The magistrates, in making an order of relief, 
cannot delegate to the overseers of the poor the 
power to determine whether the circumstances are 
such as to render relief necessary. 68 An order of 
relief made by a court, one member of which, as 
'Superintendent of the poor, had applied for the or¬ 
der, is void. 6 2 

Nature and extent of relief. An act providing 
that the justices are to give such allo^vance weekly, 
or otherwise, as the necessities of the pauper shall 
require gives a reasonable discretion to such jus¬ 
tices as to the nature and extent of relief.'^® 

Conclusiveness. Where the statute has been 
strictly followed, an order of relief is conclusive. 
Where the statute has not been strictly followed, 
the order is not conclusive,'^^ and does not bind 
the poor district in which the alleged pauper re¬ 
sides,*^3 or the district to which he -is subsequently 
removed.'^^ The order is conclusive only of 
the fact that at the time of its use the person there¬ 
in named is entitled to maintenance as a pauper, 
but is only prima facie evidence of the continuing 
necessity of relief 

If want of jurisdiction appears on the face of the 
record, it can be taken advantage of at any time 
and in any court where the conclusiveness of the 
order is the subject of a judicial inquiry. 

Review. Unless authorized by statute,'^2 no ap- 
peal*^^ or certiorari^O lies from an order of relief. 

b. Order of Approval 

Under some statutes a town or district is liable for 
relief extended to a poor person in case of emergency 
without a previous order of relief, provided an order of 
approval is afterward obtained. 


59. Vt.—^Peabody v. Town of Hol¬ 
land, supra. 

60. Pa.—Commonwealth v. Dietz, 22 
Pa.Dist. &Co. 299. 

48 C.J. p 533 note 59. 

Powers of oificers to extend relief 
without previous order generally 
see supra § 11. 

61. Pa.—^Palmer v. Reynolds, 5 Pa. 
Dist. 578. 

62. Pa.—^Brushvalley Tp. Poor Di¬ 
rectors V. Allegheny County Poor 
Directors, 25 Pa.‘Super. 595. 

63. Pa.—^Brushvalley Tp. Poor Di¬ 
rectors V. Allegheny County Poor 
Directors, supra. 

64. IS'.T.—Baldwin v. McArthur, 17 
Barb. 414. 

48 C.J. p 534 note 64. 

65. K.T.—^Adams v. Columbia Coun¬ 
ty, 8 Johns. 323. 

66. Pa.—^Pickett v. Erie County, 3 
Pa.Co. 541. 


67- Ill.—^Payette County v. Morton, 
53 IlLApp. 552. 

68- Pa.—^Brushvalley Tp. Poor Di¬ 
rectors V. Allegheny County Poor 
Directors, 25 Pa.Super. 595. 

48 C.J. p 534 note 68. 

69- M.T.—^Baldwin v. McArthur, 17 
Barb. 414. 

70- N.T.—^Adams v. Columbia Coun¬ 
ty, 8 Johns. 323. 

48 C.J. p 534 note 72. 

71. N.T.—People v. Cayuga County, 
2 Cow. 530. 

Pa.—^Brushvalley Tp. v. Allegheny 
County, 25 Pa Super. 595. 

Conclusiveness of determination as 
to right to relief generally see su¬ 
pra § 11. 

72. Pa.—^Brushvalley Tp. v. Alle¬ 
gheny County, supra—Plemington 
Borough Poor Dist. v. Woodward 
Tp., 39 Pa.Co. 6. 
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73. Pa.—^Brushvalley Tp. v. Alle¬ 
gheny County, 25 Pa.Super. 595. 

74. Pa.—Brushvalley Tp. v. Alle¬ 
gheny County, supra. 

75. Pa.—^Laporte Borough Over¬ 
seers V. Hillsgrove Tp. Overseers, 
95 Pa. 269. 

76* Pa.—^Laporte Borough Overseers 
V. Hillsgrove Tp. Overseers, supra. 

77. Pa.—Brushvalley Tp. v. Alle¬ 
gheny County, 25 Pa.Super. 595— 
Walker Tp. v. Porter Tp., 7 Pa. 
Dist. 601. 

78. Pa.—^Brown v. Gahring, 18 Pa. 
Dist. 516—Walker v. Jefferson 
County School Dist., 16 Pa.Dist. 
718, 33 Pa.Co. 302. 

79. N.T.—^Albany v. McNamara, 22 
N.E. 931, 117 N.T. 168, 6 L.R.A. 
212 . 

48 C.J. p 534 note 83. 

80. Pa.—^Brown v. Gahring, 18 Pa* 
Dist. 516. 
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Some 'Statutes have been construed as making a 
town or district liable for relief extended to a 
poor person in case of emergency, without a pre¬ 
vious order of relief, provided an order of ap¬ 
proval is afterward obtained and this rule has 
been held applicable to funeral expenses.S- How¬ 
ever, unless such subsequent order is obtained, no 
liability on the part of the town or district arises.^S 
If the statute fixes no time within which the order 
of approval may be obtained, it is not for the court 
to prescribe the limits.^^ 

The right to appeal from an order of approval, 
or from a decision refusing such order, is depend¬ 
ent on the statute.85 

§ 71. Furnishing Aid and Support in Gen¬ 
eral 

The mode of relief is a matter of statutory regufa- 
tion, and, while much is left to the discretion of the offi¬ 
cers administering the relief, the nature of the relief ex¬ 
tended does not rest entirely in their judgment. 

The mode by which relief shall be granted to 
the poor is a matter of statutory regulation,re¬ 
gardless of whether the relief is to be at the cost 
of the person or corporation which affords it or 
whether it is ultimately to be borne by some other 
person or corporation.^*^ While much is left to 


the discretion of the officers whose duty it is to 
administer relief in determining the propriety there¬ 
of in any given case,SS the mode and nature of the 
relief extended do not rest entirely in the judg¬ 
ment and discretion of such officers.®® 

A rehabilitation corporation organized for the 
purpose of handling relief fimds in the state may 
be liable for goods furnished by merchants to farm 
tenants.®® 

§ 72. - Recovery by Local Authorities 

a. In general 

b. Necessity of relief 

c. Nature and extent of relief 

a. In (xeneral 

A county or municipality which furnishs relief to a 
poop person who has a legal settlement elsewhere in the 
state generally may recover, to the extent prescribed by 
statute, from the county or municipality of the pauper's 
settlement. 

Where a county, poor district, or town has, under 
its duty to do so, furnished relief to transient or 
other persons found sick or otherwise disabled and 
in need of relief, it may, in a proper case, recover 
therefor from the county, town, or district ulti¬ 
mately liable.®^ A town which advanced money to 


81. Pa.—^Danville State Hospital for i 
Insane v. Bellefonte Borough | 
Overseers of Poor, 29 A. 901, 163 
Pa. 175. 

48 C.J. p 534 note 85. 

S2. Pa.—■Washington County Direc¬ 
tors of Poor V. Wallace, 8 Watts 
&S. 94—Neale v. Plum Creek, 3 
Pa.Dist. 9, 12 Pa.Co. 649, 

33. Pa.—Blakeslee v. Chester Coun¬ 
ty Directors of Poor, 102 Pa. 274. 

48 C.J. p 534 note 87. 

34. Pa.—Chester County House of 
Employment v. Worthington, 38 
Pa. 160. 

-48 C.J. p 534 note 88. 

:8S. Pa.—^Blakeslee v. Chester Coun¬ 
ty Directors of Poor, 102 Pa. 274. 

-48 C.J. p 535 note 89. 

:86. Mass.—^Attorney General v. 

Board of Public Welfare of North¬ 
ampton, 48 N.E.2d 689, 313 Mass. 
675—City of Cambridge v. City of 
Boston, 130 Mass. 357. 

.87. Mass.—^Attorney General v. 

Board of Public Welfare of North¬ 
ampton, 48 N.E.2d 689, 313 Mass. 
675—City of Cambridge v. City of 
Boston, 130 Mass. 357. 

88. Ky.—^Delph v. Clay County, 21 
S.W.2d 980, 231 Ky. 589. 

N.Y.—Poster v. Tates County, 298 

N.T.S. 862, 163 Misc. 784. 

, Authority, powers, and duties of 


poor law officers generally see su¬ 
pra § 11. 

Maintenance at orphanage 
Pa.—Luzerne County Inst. Dist. v. 
Monroe -County Inst. Dist., Quar. 
Sess., 33 Luz.Leg.Reg. 397, 2 Mon¬ 
roe Leg.Reg. 58. 

89. S.D.—Sioux Falls Paint & Glass 
Co. V. Knudtson, 281 N.W. 201, 66 
S.D. 261. 

Scope of activities 

The support and relief of the poor 
by counties contemplated by statutes 
are direct and primarily for the ben¬ 
efit of indigent persons having a law¬ 
ful settlement in the county, and do 
not include activities directed to pro¬ 
motion of other welfare programs or 
bargaining for outside assistance to 
the poor.—Sioux Falls Paint & Glass 
Co. V. Knudtson, supra—'South Dako¬ 
ta Employers Protective Ass’n v. 
Poage, 272 N.W. 806, 65 S.D. 198. 

90. Miss.—Mississippi Rural Rehab¬ 
ilitation Corporation v. Ethridge, 
177 So. 527. 

Pailttre to follow prescribed proce¬ 
dure 

Such liability is not defeated by 
the fact that the merchant did not 
precisely follow the procedure pre¬ 
scribed by the corporation, where it 
appears that the corporation had 
knowledge of the course of dealing 
and conduct of its local agents pur¬ 
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suant to which the goods were fur¬ 
nished, and in other instances the 
corporation paid accounts which had 
been incurred in the same way.— 
Mississippi Rural Rehabilitation Cor¬ 
poration V. Ethridge, supra. 

91. Ill.—Richland County v. Decker 
Tp., 275 Ill.App. 220—Town of Sub¬ 
lette V. Town of Reynolds, 273 Ill. 
App. 260. 

Me.—Inhabitants of Town of San¬ 
ford V. Inhabitants of Town of 
Hartland, 34 A.2d 15, 140 Me. 66. 
Mass.—City of Worcester v. City of 
Springfield, 37 N.E,2d 480, 310 

Mass. 217—Chaffee v. Inhabitants 
of Town of Oxford, 33 N.E.2d 298, 
308 Mass. 520, 134 A.L.R. 756— 
Symmes Arlington Hospital v. 
Town of Arlington, 197 N.E. €77, 
292 Mass. 162. 

Minn.—In re Larson, 11 N.W.2d 145, 

; 215 Minn. 599. 

N.T.—Rhatigan v. Jones, 65 N.T.S.2d 
345, 271 App.Div. 328—Onondaga 
County V. Town of Milo, 246 N.Y. 
S. 138, 138 Misc. 827. 

N.D.—Adams County v. Burleigh 
County, 291 N.W. 281, 69 N.D. 780. 
Pa,—^Lackawanna County Inst. Dist. 
V. Wayne County Inst. Dist., Quar. 
'Sess., 43 Lack.Jur. 41. 

Vt.—Town of Hardwick v. Town of 
Barnard, 148 -A. 408, 102 Vt. 330. 
Wis.—^Dane County v. Barron Coun¬ 
ty. 26 N.W.2d 249, 249 Wis. 618— 
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a person not a pauper, for his support and that of 
a weakminded child whom he was not able to sup¬ 
port, may recover from the town of the child’s set¬ 
tlement as much of the money as actuall}^ went to 
the child’s support.®^ ^ town is not the less en¬ 
titled to recover the amount expended because it 
will inure to the benefit of a contractor who by 
agreement furnished the supplies.^3 xhe right of 
recovery is not affected by the residence of the 
pauper during the pendency of the action for re¬ 
imbursement. 

Ordinarily recovery can be had, as for example, 
from the town or county of a pauper’s settlement, 
only if so provided by statute and to the extent pre¬ 
scribed thereby, 9 5 and it has been held that, in 
the absence of a statute authorizing reimbursement, 
a town or county that has furnished such relief can 
recover from another town or county on whom 
the obligation for support rests only on an express 
or implied contract to repay.®® If such relief has 
been furnished in violation of statute, no equities 
arise and no recovery can be had.®^ A municipal¬ 
ity cannot obtain reimbursement from a county 
for poor relief furnished by the municipality where 
the statute providing for such reimbursement is 
unconstitutional,®S Where a pauper, at the date 


of the application for relief, had no settlement in 
the municipality sought to be charged with his sup¬ 
port, no recovery can be had for relief given by 
plaintiff municipality.®® 

It has been held that action for reimbursement 
cannot be maintained on a general statutory provi¬ 
sion declaring it to be the duty of a town or coun¬ 
ty to support its own paupers,^ although some au¬ 
thorities have held that such a statutory provision 
imposes on a town or county a legal obligation 
which, if it refuses to discharge it, gives a right 
of action to another town or county furnishing 
such support for reimbursement,^ and the fact that 
plaintiff municipality had not actually paid for the 
supplies is immaterial, the liability to pay for them 
being sufficient.® On the other hand, it has been 
held that, where the overseers of a town have com¬ 
mitted to a hospital an insane person belonging to 
another towm, a right of action to recover the ex¬ 
penses of maintenance therein does not accrue until 
the amount due to the hospital is paid.^ 

Under some statutes, a municipality which has 
furnished relief to a nonresident or transient per¬ 
son in need of assistance is entitled to reimburse¬ 
ment from the county, ^ provided the officers mak¬ 
ing the allowance act in good faith, without abuse 


Ashland County v. Bayfield County, 
16 N.W.2d 809, 246 Wis. 315—Mil¬ 
waukee County V. Oconto County, 
294 N.Vr. 11, 235 Wis. 601. 

48 C.J. P 524 note 48, p 525 note 69, 
p 535 note 92. 

92. Wis.—^Ettrick v. Bangor, 54 N. 
W. 401, 84 Wis. 256. 

93. Me.—Calais v. Marshfield, 30 
Me. 511. 

94. Vt.—St. Johnsbury v. Water¬ 
ford, 15 Vt. 692. 

95. Conn.—Grace Hospital Soc. v. 
City of New Haven, 174 A. 411, 119 
Conn. 146. 

Me.—^Inhabitants of Town of San¬ 
ford V. Inhabitants of Town of 
Hartland, 34 A.2d 15. 140 Me. 66. 
Mass,—City of Waltham v. City of 
Newton, 27 N.E.2d 965, 306 Mass. 
59. 

Minn.—City of Jackson v. Jackson 
County, 7 N.W.2d 753, 214 Minn. 
244. 

Neb.—^Frontier County v. Lincoln 
County, 238 N.W. 317, 121 Neb. 701. 
Ohio.—^State ex rel. Ranz v. City of 
Youngstown. 45 N.E.2d 767, 140 
Ohio St. 477—Board of Trustees of 
Ottawa Tp. v. Village of Ottawa, 
App., 32 N.E.2d 473. 

48 C.J. P 525 note 53, p 547 note 26. 
"First relief” 

Under statute providing that a 
county which has relieved any coun¬ 
ty pauper within one year, or in 


which he has last resided not less 
than one year, within the last five 
years, shall be liable to county in 
which pauper may afterward be re¬ 
lieved if he has not resided in lat¬ 
ter county above three months at 
time of his “first relief,” the quoted 
words mean the first relief furnished 
by the county into which the pauper 
may remove.—^Belknap County v. 
Carroll County, 13 A.2d 150, 91 N.H. 
36. 

Evaluation of equities 

The Social Welfare Law provides 
a working administrative rule for 
apportionment of costs of public as¬ 
sistance and is mandatory with little 
room for interpretation and does not 
contemplate that charges for public 
assistance be determined on any nice 
basis of evaluating equities in in¬ 
dividual cases.—^Rhatigan v. Jones, 
66 N.Y.S.2d 345, 271 App.Div. 328. 

96. Iowa.—Cerro Gordo County v. 
Boone County, 133 N.W. 132, 152 
Iowa 692, 39 L.R.A.,N.S., 161, Ann. 
Cas.l913C 79. 

48 C.J. p 525 note 54, p 535 note 94. 

97. Wis.—^Ashland County v. Bay- 
field County, 16 N.W.2d 809, 246 
Wis. 315. 

Powers of officers as to indebtedness 
and expenditures for relief of poor 
generally see supra § 11. 

Relief furnished after order for re¬ 
moval 

Under statutes providing for the 
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removal of poor persons to their 
place of legal settlement, and that on 
the issuance of an order for such re¬ 
moval no further public relief shall 
be given, a county which had been 
furnishing relief to a poor person 
could not recover from the town of 
settlement for relief furnished after 
the issuance of an order for removal 
to such town.—^Ashland County v. 
Bayfield County, supra. 

98. Minn.—City of Jackson v. Jack- 
son County, 7 N.W.2d 753, 214 
Minn. 244. 

99. Conn.—'City of Bridgeport v. 
Town of Greenwich, 165 A. 797, 
116 Conn. 537, 

N.H.—Tilton v. Concord, 101 A. 144, 
78 N.H. 426. 

Stepchildren 

Town of residence of head of 
“family” has been held not liable to 
reimburse another town for support 
furnished stepchildren.—Town of Bt. 
Johnsbury v. Town of Sutton, 150 A. 
133, 102 Vt. 451. 

1. Vt.—^Middlebury v. Hubbardton, 1 
L.Chipm, 205. 

2. Utah.—Ogden City v. Weber 
County, 72 P. 433, 26 Utah 129. 

3. Me.—^Auburn v. Lewiston, 27 A. 
159, 85 Me. 282. 

48 C.J. P 547 note 29. 

4. Me.—^Bangor v. Fairfield, 46 Me. 
558. 

5. Wis.—^Town of Holland v. Village- 
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o£ discretion or fraud and, while the county 
may in turn recover from the town of the pau¬ 
per’s legal settlement,'^ the liability of the county 
to the municipality which furnished relief i’S in 
no way dependent on the county’s right to recover 
from the municipality of legal settlement.^ 

Recovery of money paid under mistake. An ac¬ 
tion may lie by one town to recover money volun¬ 
tarily paid to another town to reimburse it for the 
support of a pauper under the mistaken belief that 
it was liable for such support.^ 

Unsettled husband of wife having settlement. 
Where a wife has a settlement in the state, but her 
husband is unsettled, and, becoming a pauper, is 
relieved by the town in which he resides, no re¬ 
covery of the expense of such relief can be had by 
such town against the town of the wife’s settle- 
ment.io So, where a wife and her children have 
a settlement in the state, but her husband is unset¬ 
tled, a town which furnishes supplies to the family 
may recover therefor from the town where the 
wife and children have their settlement, but not 
for supplies furnished to the husband.^^ 

Marriage procured by collusion of town author¬ 
ities. Where the statute provides that settlements 
shall not be changed by marriages procured by the 


agency or collusion of town authorities, if the mar¬ 
riage of a female pauper to a man settled in anoth¬ 
er town lis so procured, and the town of the hus¬ 
band’s settlement supports her as a pauper, it 
may recover the amount expended from the town 
of her original settlements^ 

Reimbursement of local authorities by state. In 
some jurisdictions a municipality or county may 
have a right to reimbursement from the state for 
aid furnished to needy persons,S3 as, for example, 
for aid furnished to poor persons within the bor¬ 
ders of the municipality who have no legal settle¬ 
ment within the state.s^ Such right is a statutory 
one,S5 and, under some provisions, is not an ab¬ 
solute right,s6 but is subject to the condition that 
the municipality furnish at required times a de¬ 
tailed statement of the expenditures,^'^ or that the 
municipality, within a specified time after it be¬ 
gins to furnish aid, give a written notice to the 
department of public welfare of the state.A 
proceeding by a municipality against the state to 
recover for money, food, and other relief furnished 
to a needy person has been held to be in substance 
an action of contract but it has also been held 
that a statute authorizing any person who has a 
claim on an express contract against the state to 


of Cedar Grove, 282 N.W. Ill, 448, 
230 Wis. 177. 

48 C.J. P 522 note 25 [e], p 523 note 
28. 

Word ^‘nonresident,” in statute pro¬ 
viding for the reimbursement by a 
county of a town caring for a non¬ 
resident, was intended to mean a 
nonresident of the state.—Richland 
County V. Decker Tp., 275 Ill.App. 
220 . 

6. Wis.—Town of Holland v. Village 
of Cedar Grove, 282 N.W. Ill, 448, 
230 Wis. 177. 

7. Wis.—Town of Grand Chute v. 
Milwaukee County, 282 N.W. 127, 
230 Wis. 213. 

8. Wis.—Town of Holland v. Village 
of Cedar Grove, 282 N.W. Ill, 448, 
230 Wis. 177. 

County's refusal to perform duty 
A county cannot require municipal¬ 
ity therein to commence action 
against county for amount of relief, 
furnished by such municipality to 
transient paupers having legal set¬ 
tlement in another municipality in 
such county, by refusing or failing to 
perform county's statutory minis¬ 
terial duty to audit account for and 
pay such amount and sue latter mu¬ 
nicipality therefor.—Town of Hol¬ 
land v. Village of Cedar Grove, su¬ 
pra. 

9. Conn.—^Bristol v. New Britain, 41 
A 548, 71 Conn. 201. 


10. N.H.—Grafton v. Grafton Coun¬ 
ty. 43 N.H. 382. 

48 C-J. p 525 note 56. 

11. Conn.—Goshen v. Canaan, 35 
Conn. 186. 

Me.—Sanford v. Hollis, 2 Me. 194. 

12. Me.—^Minot v. Bowdoin, 75 Me. 
205. 

13. Cal.—Los Angeles County v. Ri¬ 
ley, 128 P.2d 537, 20 Cal.2d 652. 

Mass.—Attorney General v. Board of 
Public Welfare of Northampton, 
48 N.E.2d 689, 313 Mass. 675— 
City of Cambridge v. Common¬ 
wealth. 28 N.E.2d 447, 306 Mass. 
358. 

14. Mass.—^Attorney General v. 

Board of Public Welfare of North¬ 
ampton, 48 N.E.2d 689, 313 Mass. 
675—City of Cambridge v. Com¬ 
monwealth, 28 N.B.2d 447, 306 

Mass. 358. 

15. Cal.—Los Angeles County v. Ri¬ 
ley, 128 P.2d 537. 20 Cal.2d 652. 

Mass.—^Attorney General v. Board of 
Public Welfare of Northampton, 48 
N.E.2d 689, 313 Mass. 675—City of 
Cambridge v. Commonwealth, 28 N. 
E.2d 447, 306 Mass. 358. 

16. Mass.—^Attorney General v. 

Board of Public Welfare of North¬ 
ampton, 48 N.E.2d 689, 313 Mass. 
675—'City of Cambridge v. Com¬ 
monwealth, 28 N.E.2d 447, 306 

Mass. 358. 


17. Mass.—City of Cambridge v. 

Commonwealth, supra. 

Waiver 

The commonwealth's contention, in 
years that city was furnishing aid to 
poor persons, that such persons 
might possibly have settlements in 
another city within commonwealth, 
did not constitute a waiver of stat¬ 
utory requirement that annual ac¬ 
counts should be rendered as pre¬ 
requisite to reimbursement from 
commonwealth, since statutory re¬ 
quirement could not be waived by 
commonwealth’s representatives.— 
City of Cambridge v. Commonwealth, 
supra. 

IS. Mass.—City of Cambridge v. 

Commonwealth, supra. 

Purpose of requirexaent of notice 
to department of public welfare is to 
afford department an opportunity to 
make decision whether it should give 
order for continuance of such aid by 
the city, or for discontinuance or for 
removal of persons to state infirm¬ 
ary, or to state where they had legal 
settlements; but the mere giving of 
such notice does not entitle city to 
reimbursement for moneys city 
should thereafter spend in aid of a 
needy family.—City of Cambridge v. 
Commonwealth, supra. 

19. Mass.—City of Cambridge v. 

Town of West Springfield^ 20 N.E. 

2d 432, 303 Mass. 63. 
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bring suit against the state on such claim does not 
give the local authorities permission to sue the state 
for reimbursement for aid furnished to needy per- 

son‘s.20 

b. Necessity of Itelief 

A county or municipality seeking to charge another 
county or municipality for relief furnished to a poor per¬ 
son ordinarily must show that the person aided was in 
fact in need of assistance. 

When the act of the poor authorities of a munici¬ 
pality or county in affording relief to a pauper may 
affect the rights or obligations of another munici¬ 
pality or county, the law requires that a case of 
necessity and need should be established, before the 
relief is furnished, and those rights or obligations 
changed.The liability of the municipality or 
county sought to be charged for relief furnished to 
a person by the authorities of another county or 
municipality is based on the fact that the person 
provided for has fallen into distress and stands in 
need of immediate relief,22 and does not depend 
solely on the opinion or adjudication of the au¬ 
thorities of the municipality or county extending 
relief that such relief was necessary,23 although, 
when they act in good faith and with reasonable 
judgment, their conclusions will be respected,^^ 
and, where they grant relief, it will be presumed 
that they have made all necessary investigation, 
and have determined the right of the person to re- 
lief.25 The fact that a person is actually destitute 
and in need of relief authorizes and requires the 
proper poor authorities to provide such relief so 


as to permit them to recover over against the mu¬ 
nicipality ultimately liable.26 

Ownership of property. Where a municipality 
in good faith relieves a person in need of assist¬ 
ance, the place of his legal settlement may be liable 
for the expense, although such person has some 
property of his own,27 as, for example, where such 
property is not available for his immediate relief^S 
or is not sufficient to afford necessary support.23 

Existence or ability of persons liable for sup¬ 
port. One may be a poor person within the mean¬ 
ing of statutes permitting a recovery by one mu¬ 
nicipality against another for relief furnished, 
even though he may have relatives liable for his 
support.30 However, if the person relieved has a 
relative liable for his support and able and will¬ 
ing to support him, the municipality rendering re¬ 
lief cannot enforce a claim therefor against the 
place of his legal settlement.^! Where one munici¬ 
pality is by agreement bound to support a pauper 
and his wife, and the settlement of the children is 
in another municipality, the latter will be liable to 
pay for supplies furnished the children, although 
the father by his industry is able to support himself 
and wife, provided he can do no more.32 

Effect of existence of provision for relief. If a 
municipality or county has made adequate provi¬ 
sion for the relief of a pauper, any relief furnished 
to him by other municipalities or counties,33 after 
knowledge or notice of such prior provision,34 is 
deemed to be voluntary, and no action will lie there- 


20. Cal-—^Lios Angeles County v. Ri¬ 
ley, 128 P.2d 537, 20 Cal.2d 652. 

21. Vt.—Town of Hardwick v. Town 
of Barnard, 148 A. 408, 102 Vt. 
330. 

48 C.J. p 535 note 96- 

Who are paupers see supra §§ 1, 2. 

22. Me.—Thomaston v. Warren, 28 
Me. 289. 

Vt.—Spring-field v. Chester, 35 A. 322, 
68 Vt. 294. 

Duty to relieve transient paupers see 
supra § 2. 

23. Vt.—Town of Marshfield v. 
Town of Cabot, 180 A. 897, 107 Vt. 
409. 

48 C.J. P 535 note 98. 

24- Me.—^Machias v. East Machias, 
102 A, 181, 116 Me. 423. 

48 C.J. p 535 note 99. 

25. IST.T.—^Matter of Chamberlain, 
132 I^.T.S. 681, 73 Misc. 256. 

26. Wis.—^Milwaukee County v. City 
of Green Bay, 23 ]Sr.W.2d 487, 249 
Wis. 90. 

48 C.J. p 535 note 2. 


“Work relief” 

Wages paid by city, town, or coun¬ 
ty from money specifically appropri¬ 
ated for the purpose of relief or from 
money provided by the federal gov¬ 
ernment or any agency thereof to 
person employed or whose employ¬ 
ment is inadequate to provide the 
necessities of life constitute '‘work 
relief'*^ so as to render his children 
public charges for whose assistance 
the county can be held liable to a 
municipality.—City of Madison v. 
Dane County, 294 N.W. 544, 236 Wis, 
145. 

27. Vt.—Town of Hardwick v. Town 
of Barnard, 148 A. 408, 102 Vt. 330. 

28. Wis.—Elkey v. Seymour, 172 N. 
W. 138, 169 Wis. 223. 

48 C.J. p 535 note 3. 
liiinits of rule 

Rule set forth in text is applica¬ 
ble only when the assisted person's 
property is not available for his im¬ 
mediate relief, or is disproportionate 
to his needs.—Town of Marshfield v. 
Town of Cabot, 180 A. 897, 107 Vt. 
409. 


29. Conn.—Old Saybrook v. Milford, 
56 A. 496, 76 Conn. 152. 

Vt.—Cabot V. St. Johnsbury, 111 A. 
454, 94 Vt. 311. 

30. Wis.—-Milwaukee County v. City 
of Green Bay, 23 N.W.2d 487, 249 
Wis. 90. 

Children not within reach of proc¬ 
ess 

Where pauper was old and helpless 
and dependent on children’s contribu¬ 
tions, but only child within reach of 
process was unable and the others 
neglected to assist him, he was en¬ 
titled to public aid.—Town of Hard¬ 
wick V. Town of Barnard, 148 A. 408, 
102 Vt. 330. 

31. Mass.—Templeton v. Winchen- 
don, 138 Mass. 109. 

48 C.J. p 536 note 5. 

32. Me.—^Clinton v. Benton, 49 Me. 
550. 

33. Ohio.—Licking Tp. v. Musking¬ 
um Tp., 1 Ohio Dec., Reprint, 284, 
7 West.L.J. 90. 

34. Conn.—Backus v. Dudley, 3 
Conn. 568. 

48 C.J. p 536 note 9. 
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for. A county which maintains a poor house is 
not liable to township trustees for expenses incurred 
by them in the support of a pau‘per.35 However, 
an order of county commissioners for the removal 
of a county pauper to the poorhouse, which is not 
complied with because of .the pauper’s refusal to 
be removed, does not relieve the county from lia¬ 
bility to the municipality where the pauper resides 
for support afterward furnished to him on a new 
application, a new necessity having arisen.36 

c. Nature and Extent of Relief 

In general, it is only for necessaries that a munic¬ 
ipality or county furnishing relief to a pauper can re¬ 
cover from the municipality or county ultimately liable, 
and what constitutes such necessaries in any given case 
is a question which depends on the particular facts In¬ 
volved. 

It is only for necessaries that a municipality or 
county furnishing relief to a pauper can recover 
from the municipality or county ultimately liable. 
The situation of a pauper admits of such infinite 
varieties that no arbitrary rule can be laid down 
as to what constitutes necessaries for him;38 but 
generally plaintiff must show that the supplies fur¬ 
nished were, in their nature, suitable and proper 
under all the circumstances.^^ In other words, the 
nature and extent of relief depend on the facts con¬ 
nected with each call for aid, and must be tested 
by the reasonalbleness and propriety of the relief 
provided and the determination of the poor law 
officers, while not final,^! will be respected.^^ 
Items which in their nature are not necessaries and 
therefore not a legal charge include the expense 
of the overseers of the poor in providing for the 
abode and support of a pauper,the services of 


the overseers of the poor,^^ debts of a pauper, paid 
at his request,'^5 the expense of guarding an in¬ 
sane pauper to prevent injury to third persons,^® 
and the cost of redeeming a pauper's clothes.'^'^ 

Necessity that sttpplies furnished he pauper s^i-p- 
plies. In order to authorize recovery against the 
place of settlement the supplies must have been 
furnished and received as pauper supplies,^^ and 
no recovery can be had for aid extended as a gift 
or loan.‘*9 However, if the supplies are furnished 
and received as pauper supplies, they will be so re¬ 
garded, notwithstanding a‘ promise by the recipient 
to repay, followed by actual repayment.^O 

§73. - Recovery by Others 

a. In general 

b. Effect of existence of provision for 

relief 

a. In General 

In the absence of contract or statute permitting re¬ 
covery, there is ordinarily no liability on the part of local 
authorities to reimburse a third person who voluntarily 
furnishes relief to a pauper; but, under some statutes, 
recovery may be had for aid furnished after notice to the 
local authorities and a refusal by them to act. 

In general there is no liability on the part of a 
municipality or poor district to reimburse a third 
person who voluntarily affords relief to a pauper, 
and recovery cannot be had from the local author¬ 
ities for relief or services furnished to a pauper 
or indigent person by private persons or corpora¬ 
tions, or by the state, unless the furnishing of such 
relief or services was authorized or ratified^^ or 
unless a statute provides for such recovery.^^ Or- 


35. Ohio.—^Lticking Tp. v. Musking- , 
um Tp., 1 Ohio Dec.. Reprint, 284, 

7 West.D.J. 90. 

Support in poorhouses generally see 
infra § 77. 

36. N.H.—Winchester v. Cheshire 
County, 5 A. 767, 64 N.H. 100. 

37. N.H.—^Berlin v. Gorham, 34 N.H. 
266. 

EscpexLse of support 
What is recoverable by one munici¬ 
pality from another is the expense or 
expenses of support.—City of Marl¬ 
borough V. City of Lowell, 10 N.E.2d 
104, 298 Mass. 271. 

38. N.H.—^Berlin v. Gorham, 34 N.H. 
266. 

39. Me.—^Machias v. East Machias, 
102 A. 181, 116 Me. 423. 

48 C.J. p 536 note 15. . 

40- Me.—^Hartland v. -St. Albans, 121 
A. 552, 123 Me. 82—Machias v. 
East Machias, 102 A. 181, 116 Me. 
423. 

41. Me.—^Hartland v. St. /Jbans, 121 


A. 552, 123 Me. 82—^Machias v. East i 
Machias, 102 A. 181, 116 Me. 423. | 

42. Me.—Hartland v. St. Albans, 121 
A. 552, 123 Me. 82—Machias v. East 
Machias, 102 A. 181, 116 Me. 423. 

43. Mass.—Conway v. Deerfield, 11 
Mass. 327. 

44. N.H.—Barnstead v. Strafford, 8 
N.H. 142. 

45. Me.—^Vinalhaven v. Ldncolnville, 
6 A. 600, 78 Me. 422. 

46. Me.—Casco v. Limington, 65 A. 
523, 102 Me. 37. 

47. Me.—Gilman v. Portland, 51 Me. 
457. 

48. Me.—^Hampden v. Bangor, 68 Me. 
368—^Veazie v. Chester, 53 Me. 29. 

What constitutes furnishing pauper 
supplies so as to prevent acquisi¬ 
tion of settlement see supra § 34. 

49. Me.—^Hampden v. Bangor, 68 Me. 
368. 

50. Me.—^Veazie v. Chester, 53 Me. 
29. 

155 


51. Minn.—^Jorgenson v. City of 
Northfield, 1 N.W.2d 364, 211 Minn. 
377. 

N.T.—Poster v. Tates County, 298 N. 

T.S. 862, 163 Misc. 784. 

Vt.—St. Albans Hospital v. City of 
St. Albans, 176 A. 304, 107 Vt. 64. 
48 C.J. p 537 note 38. 

52. Ill.—^First Trust & Savings 
Bank of Kankakee v. Town of 
Ganeer, 16 N.E.2d 806, 296 Ill.App. 
541. 

N.T.—^Poster v. Tates County, 298 N. 

T.S. 862, 163 Misc, 784. 

Okl.—Board of Com’rs of Tulsa 
County V. Colored Hospital Ass’n, 
73 P.2d 833, 181 Okl. 357. 

S.D.—(State of North Dakota ex rel. 
Strutz V. Perkins County, 9 N.W.2d 
500, 69 S.D. 270. 

48 C.J. P 537 note 38 [b]. 

53. Pa.—Commonwealth v. Alleghe¬ 
ny County Inst. Dist., Com.Pl., 90 
Pittsb.Deg.J. 275. 

S.D.—State of North Dakota ex rel. 
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dinarily, in the absence of statute, municipal liability 
must be founded on contract, express or implied, and 
does not arise in the absence of contract.^^ A poor 
person must belong- to one of the classes enumerated 
in the statute before the local authorities can be¬ 
come obligated to pay for services rendered to 
him,55 and in this connection each poor person for 
whom services are rendered presents a separate 
case for consideration.^^ 

After notice to municipality of pauperis condition. 
It has been held that a person who relieves a pau¬ 
per may recover therefor from the municipality 
.or poor district legally bound to furnish such re¬ 
lief, where the municipality or district, after no¬ 
tice of the pauper’s need, refuses or neglects to 
extend relief,although there is also authority 
to the contrary.^S A right of action is sometimes 
expressly given by statute when the municipality 
or district neglects or refuses to render aid after 
notice of the necessity therefor.^^ 

Necessity of relief; emergency. An individual 
furnishing support must show that the person pro¬ 
vided for was a pauper or in need of relief before 
he can recover, from the municipality or district, 
the expenses incurred.®o Under some statutes re¬ 
covery may be had on behalf of the state from the 
place of settlement only if the relief was furnished 
to one in distress and standing in need of imme¬ 
diate relief and in such case recovery cannot be 
had for relief furnished to a minor where it ap¬ 


pears that the parents of the minor had the financial 
ability to pay for the minor’s support and care.®^ 
On the other hand, under a statute permitting re¬ 
covery for relief furnished to poor persons in need 
of assistance, absolute destitution is not necessary.®^ 

According to some authority, an individual fur¬ 
nishing relief to a pauper ordinarily cannot recover 
against the municipality, even though there is an 
immediate necessity for relief before the poor offi¬ 
cers can be communicated with;®^ but there is 
other authority to the effect that recovery may be 
had against the municipality for relief furnished 
to the pauper in an emergency where speedy help 
was urgent to avoid serious danger to him.®® 

Persons by whom relief furnished. Where the 
right to recover of municipalities for supplies fur¬ 
nished to paupers after notice to the poor officers 
is restricted to inhabitants of the municipality 
wherein the relief is furnished, no recovery can be 
had by one who is not such an inhabitant.®® Like¬ 
wise, no recovery can be had by one who, at the 
time of furnishing relief, was under legal obliga¬ 
tion to do so.®7 A person who, if financially able, 
would have the duty under statute to provide for 
the support of a needy relative cannot recover for 
support furnished unless it appears that the per¬ 
son provided for was destitute and in need of im¬ 
mediate relief, and that plaintiff was financially in¬ 
capable of supporting him.®® The fact that the 
person incurring expense is indebted to the pau- 


Strutz V. Perkins County, 9 N.W. 
2d 500, 69 S.D. 270- 

48 C.J. p 524 note 48, p 537 note 41. 

54. Ky.—^Delph v. Clay County, 21 
S.W.2d 980, 231 Ky. 589, 

IT-Y.—^Poster v. Yates County, 298 N. 

Y.S. 862, 163 Misc. 784. 

Wis.—St. Joseph's Hospital of Sis¬ 
ters of St. Francis v. Town of 
Withee. 245 KW. 128, 209 Wis. 424. 
48 C.J. p 537 note 42. 

Contracts for support see infra § 75. 

55. Okl.—^Board of Com'rs of Tulsa 
County V. Colored Hospital Ass'n, 
73 P.2d 833, 181 Okl. 357. 

The word “transient” within the 
meaning- of a statute providing for 
the recovery from a town under cer¬ 
tain circumstances for the expenses 
incurred hy a person in furnishing 
relief to a transient suddenly becom¬ 
ing sick, lame, or otherwise disabled 
and confined to any house in a town 
means merely a person away from 
home.—-St. Albans Hospital v. City 
of St Albans, 176 A. 302, 107 Vt. 59. 
55. Okl.—^Board of Com*rs of Tulsa 
County V. Colored Hospital Ass'n, 
73 P.2d 833, 181 Okl. 357. 

Refusal to go to designated place 
Where an old man, without means. 


having an incurable disease and in¬ 
capable of work, took up his resi¬ 
dence with a person, not a relative, 
and refused to go to other places des¬ 
ignated by the poor authorities, it 
was held that the person with whom 
he resided could maintain assumpsit 
against the poor directors for the 
moneys expended for his support.— 
Lawver v. Snyder County Poor Di¬ 
rectors, 13 Pa.Dist. & Co. 283. 

57. Conn.—^Hartford Hospital v. 
Town of Glastonbury, 152 A. 576, 
112 Conn. 403. 

Neb.—Corpus Juris cited in Miller v. 
Banner County, 256 N.W. 639, 137 
Neb. 690. 

Vt.—Taylor's Adm'r v. Town of Paw- 
let, 147 A. 284, 102 Vt 180. 

48 C-J. p 537 note 44. 

58- Wis.—^Patrick v. Baldwin, 85 N. 
W. 274, 109 Wis. 342, 53 L,.R.A. 
€13. 

48 C.J. p 537 note 45. 

59. Vt—^Peabody v. Town of Hol¬ 
land, 178 A. 888, 107 Vt 237, 98 A. 
Lt.H. 866. 

48 C.J. P 638 note 46. 

Selectman’s disclaimer of town’s 
liability for pauper's support was 
held not express direction to hospi¬ 


tal not to furnish support, prevent¬ 
ing recovery from town therefor.— 
Hartford Hospital v. Town of Glas¬ 
tonbury, 152 A. 576, 112 Conn. 403. 

60. Me.—^Allen v. Lubec, 91 A* 1011, 
112 Me. 273. 

48 C.J. p 538 note 49. 

61. Mass.—^Treasurer and Receiver 
General v. City of Boston, 68 N.E. 
2d 666, 320 Mass. 166. 

62. Mass.—Treasurer and Receiver 
General v. City of Boston, supra. 

63. Vt.—^Peabody v. Town of Hol¬ 
land, 178 A. 888, 107 Vt 237, 98 A. 
Ii.R. 866. 

64. R.I.—Caswell v. Hazard, 10 R.I. 
49». 

65. Minn.—^Jorgenson v. City of 
Northfield, 1 N.W.2d 364, 211 Minn. 
377. 

66. Me.—iConley v. Woodville, 54 A. 
400, 97 Me. 240. 

48 C-J. p 538 note 51. 

67. Mass.—Peters v. Westborough, 
20 Pick. 506. 

48 O.J. p 538 note 52. 

68. Me.—^Allen v. Lubec, 91 A. 1011, 
112 Me. 273. 

48 C.J. p 538 note 55. 
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per will not preclude him from recovering from 
the municipality the full amount of expense in¬ 
curred.®^ 

Place of furnishing relief. No recovery can be 
had for relief furnished to a pauper outside of the 
municipality sought to be charged, since the reme¬ 
dy is against the municipality where the pauper 
is found in distress and the relief is furnished.'^® 
However, this rule does not apply to relief fur¬ 
nished to a pauper whom the municipal officers have 
removed temporarily to a place outside of its terri¬ 
torial limits.*^^ 

Nature and extent of relief. The municipality 
may be liable to an individual for the expenses of 
burial of a pauper, even where the pauper’s rel¬ 
atives claim his body.*^® The state may sue the 
town in which a child had his settlement for board 
furnished by the state to the child at school.'^^ On 
the other hand, a poor board is not obligated to 
pay the unauthorized indebtedness of needy per¬ 
sons, whether discreetly or improvidently in¬ 
curred. 

b. Effect of Existence of Provision for Relief 

A municipality which has made provision for the re¬ 
lief of paupers ordinarMy is not liable for care furnished 
to a pauper by a private individuai, unless the pauper’s 
condition is such that he cannot be removed to the place 
officially provided. 

A municipality or poor district which has made 
adequate provision for the relief of a pauper is not 
liable for his care and support by an individual*^® 
having knowledge of the provision for relief.*^*^ 
So, where a municipality or poor district provides 
adequate relief for the pauper after notice from 
an individual, it cannot be held liable to such in¬ 
dividual for additional supplies furnished by him.*^® 
However, if the pauper is too ill to bear removal 
to the place provided for his relief by the poor offi¬ 


cers after such notice, the person giving the no¬ 
tice may continue to relieve him and recover there¬ 
for from the municipality or poor district;*^® and 
a like rule applies where the pauper, being a minor 
of tender age, is not reasonably able to reach the 
place provided for him.®0 An offer to remove the 
pauper to the poorhouse, made by one overseer of 
the poor, without authority from the other over¬ 
seers, will not relieve the municipality from lia¬ 
bility. Also, a municipality cannot escape liabil¬ 
ity because it had contracted to have the relief 
afforded by one who failed so to do.®^ 

§ 74. Medical Services and Funeral Expenses 

a. Medical and hospital services 

b. Funeral expenses 

a. Medical and Hospital Services 

(1) In general 

(2) Existence of provisions for relief 

(3) Nature of services 

(4) Emergency 

(5) Form, requisites, and construction 

of contracts for services 

(1) In General 

Under statutes so providing, indigent persons are en¬ 
titled to medical and hospital care at the public expense, 
and a physician or hospital furnishing such care may 
recover from the municipality or county liable therefor; 
but, in the absence of contract or statute, a municipality 
or county ordinarily is not liable for medical or hospital 
care voluntarily furnished to a pauper. 

The obligation of la municipality or county to 
furnish and pay for medical aid to indigent persons 
or to persons who, although not coming within the 
technical term of ^‘paupers,” are nevertheless unable 
to pay for such aid, depends on the terms of the 
statutes,®® and such persons are entitled to medical 
and hospital care at the public expense where such 


69. Me.—Brown v. Orland, 36 Me. 
376. 

70. Mass,—Quincy City Hospital v. 
Milton, 122 N-E. 274, 232 Mass. 273. 

48 C-J. P 538 note 56. 

71. Ill.—Randolph v. Greenwood, 
122 Ill.App. 23. 

72- Pa.—^Reitz v. Jefferson County 
Poor Dist., 20 Pa.Dist. 165. 

48 C.J. p 538 note 62. 

73. Pa.—Reitz v.. Jefferson County 
Poor Dist., supra. 

74. Mass.—Treasurer and Receiver 
General v. Town of Bourne, 175 H. 
E. 643, 275 Mass. 313. 

75. Pa.—Ganabatese v. Erie County 
Poor Dist., 186 A. 131, 122 Pa.Su- 
per. 247. 


76. Ind.—State v. Gold, 40. N.E. 55, 
140 Ind. 699. 

Miss.—Reynolds v. Alcorn County, 
59 Miss. 132. 

77. Mass.—Ireland v. Newburyport, 
8 Allen 73—^Hew Salem v. Wendell, 
2 Pick. 341. 

78. Mass.—^Rawson v. Uxbridgre, 113 
Mass. 47. 

48 C.J. p 639 note 67. 

79. Me.—^Brown v. Orland, 36 Me. 
376. 

Miss.—^Rankin County v. Watson, 11 
S’O. 632, 70 Miss. 85. 

80. Me.—^Knight v. Ft. Fairfield, 70 
Me. 500. 

81- Me.—^Carter v- Augusta, 24 A. 
892, 84 Me. 418. 
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82. Me.—^Perley v. Oldtown, 49 Me. 
31. 

48 C.J. p 539 note 71. 

83. Ariz.—Industrial Commission v. 
Navajo County, 167 P.2d 113, 64 
Ariz. 172. 

Ill.—^People ex rel. Bergan v. New 
York Cent. R. Co., €4 N.E,2d 895, 
392 Ill. 525—'St. Anthony's Hospi¬ 
tal of Sisters of St. Francis v. 
Fayette County, 40 N.E.2d 538, 313 
IlLApp. 653. 

:Lia'bility as between county and mn« 
niclpallty 

(1) Under some statutes, it is the 
county, rather than a town situated 
therein, which is liable for medical 
or nursing services.—Clo^^d v. Ver¬ 
milion County, 196 N.E. 802, 360 Ill. 
610—^Association of Franciscan- Sis- 
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is the manifest legislative intent.Local author¬ 
ities having the duty of providing medical care for 
the indigent can perform such duty in every rea¬ 
sonable way and by the use of all reasonable means 
within the constitution and laws of the state,85 and 
indigents m'ay not be choosers as to who shall give 
them medical or surgical treatment any farther than 
the statutes or the practice of the responsible mu¬ 
nicipality may provide.®8 Medical attendance®*^ and 
nursing®® in their nature are necessaries, and, when 
reasonable las to amount, ordinarily constitute a 
legal charge in favor of the municipality furnishing 
them against the municipality or county ultimately 
liable. In determining which of several counties is 
liable for the medical and hospital expenses incurred 
in the treatment of the indigent sick, the courts will 


avoid, if possible, a construction of the statutes 
which will reward one county for the absence of 
hospital facilities and penalize another county for 
having them,®9 and will also avoid a construction 
which will tend to discourage the proper humani¬ 
tarian treatment of emergency cases.90 

A physician who renders medical services to the 
poor of a county or municipality is entitled to re¬ 
cover therefor where such services were performed 
under employment by officers having requisite au¬ 
thority to contract,^! or were subsequently ratified 
by them;92 ^nd, under statutes in effect so provid¬ 
ing, a physician or hospital may in a proper case 
recover from the county or municipality for services 
rendered to poor or needy persons.93 A statute 
making a municipality liable for relief furnished 


ters of Sacred Heart v. Vermilion 
County, 26 N.E.2d 163, 304 Ill.App. 
243—Buckmaster v. Effingham Coun¬ 
ty, 23 N-.B.2d 747, 302 Ill.App. 353. 

(2) A county which had adopted 
the county system of poor relief was 
liable for expense of hospitalization 
and medical care of pauper resident 
of city situated in county, even 
though mayor of city hg^d authorized 
hospitalization and treatment and 
had agreed that expenses should be 
paid by city, since mayor could not 
by his act place an obligation on city 
which under the law could only be 
county's obligation.—^Legault v. City 
of Owen, 293 N.W. 920, 235 Wis. 675. 
S4. Ill.—St. Anthony's Hospital of 
Sisters of St. Francis v. Fayette 
County, 40 I^.B.2d 538, 313 Ill.App. 
653. 

Ohio.—^Mercy Hospital v. Menegay, 
32 Ohio N.P.,N.S., 1. 

S.D.—Bartron v. Codington County, 2 
KW.2d 337, 68 S.D. 309. 140 A.L.. 
R. 550. 

IdCandaiory duty 

The duty of county supervisors to 
provide medical attendance for indi¬ 
gent sick of county is mandatory un¬ 
der some statutes.—Industrial Com¬ 
mission V. Navajo County, 167 P.2d 
113, 64 Ariz. 172. 

''Support'* and "maintenauce" au¬ 
thorized to be furnished by counties 
to paupers includes medical care.— 
People ex rel. Bergan v. New York 
Cent. R. Co., 64 N.E.2d 895, 392 Ill. 
525. 

85* Ga.—^Aven v, Steiner Cancer 
Hospital, 5 S.E.2d 356, 189 Ga. 126. 

86. Wis.—^Reissmann v. Jelinski, 300 
N.W. 164, 238 Wis. 462. 

Choice of operating physician 

Under statute, providing that in¬ 
digent person may be treated at state 
general hospital or other state insti¬ 
tution as county judge shall direct, 
indigent, although he had option as 
regards state institution at which he , 


should be treated, was not entitled to 
have major operation performed at 
county’s expense by physician of his 
choice in local hospital.—Reissmann 
V. Jelinski, supra. 

87. Minn.—In re Larson, 11 N.W. 2d 
145, 215 Minn. 599. 

48 C.J. p 536 note 20. 

Oommitmeut on false testimony as 
to settlement 

County in which indigent patient 
had legal settlement was held liable 
for his care and maintenance at mu¬ 
nicipal tuberculosis hospital from 
date of his original commitment 
when it was determined on false tes¬ 
timony that his legal settlement was 
in another county, and not from sub¬ 
sequent date when such other county 
filed petition to reopen matter.—^In 
re Byrnes, 179 A. 464, 13 N.J.Misc. 
479. 

88. Me.—Machias v. East Machias, 
102 A. 181, 116 Me. 423. 

48 C.J. p 536 note 21. 

88. Mont.—Musselshell County v. 
Petroleum County, 161 P.2d 905, 
118 Mont. 1. 

Operation of municipal hospital 
A county should not disclaim all 
responsibility for hospitalization of 
indigent sick persons, residing in 
city within county, merely because 
such city has constructed and is op¬ 
erating a municipal hospital.—City 
of Paducah v. McCracken County, 
204 S.W.2d 942, 305 Ey. 539. 

90. Mont.—^Musselshell County v. 
Petroleum County, 161 P.2d 905, 
118 Mont. 1. 

91- Ill.—Cloyd V, Vermilion County, 
196 N.E. 802, 360 Ill. 610. 

48 C.J. p 539 note 73. 

Authority of officers to employ 
physician see supra § 11. 

Liability to municipality incurring 
expense for medical services see 
supra § 72. 

Power to levy taxes 

Under statute imposing on coun¬ 
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ty expense of illness or death of in¬ 
digent nonresident becoming ill or 
dying in county, county could not 
avoid liability for services rendered 
by physician at request of overseer 
of poor to indigent nonresident in¬ 
jured in county, on ground that 
county was without authority to levy 
tax to pay for services, where stat¬ 
ute conferred power on county board 
to levy taxes for county purposes.— 
Cloyd V. Vermilion County, supra. 

92. Iowa.—Hoskins v. Woodbury 
County, 124 N.W. 894, 146 Iowa 
165. 

48 C.J. p 539 note 74. 

Arrangement by trustee before tak¬ 
ing office 

Where trustee, before taking office, 
made arrangement with physician to 
render medical service to poor of 
township and after trustee took of¬ 
fice physician rendered services, but 
was not paid, physician, and on his 
death his personal representatives, 
were entitled to payment for services 
notwithstanding arrangement before 
trustee took office did not amount to 
contract, since, after arrangement 
was adopted and acted on at begin¬ 
ning of term of office, a contract 
arose under which township was lia¬ 
ble.—^Washington Tp. of Morgan 
County v. Breedlove, 27 N.E.2d 346, 
217 Ind. 218. 

93. 'Colo.—Board of Com'rs of Crow¬ 
ley County V. Desmond, 90 P.2d 
619. 104 Colo. 269. 

Ill.—St. Anthony’s Hospital of Sis¬ 
ters of St. Francis v. Fayette Coun¬ 
ty, 40 N.E1.2d 538, 313 Ill.App. 653. 
Mass.—Symmes Arlington Hospital 
V. Town of Arlington, 197 N.E. 677, 
292 Mass. 162. 

N.Y.—St. Joseph’s Hospital v. Hill¬ 
man, 62 N.Y.'S.2d 120, 270 App.Div. 
972, appeal denied 64 N.Y.S.2d 912, 
271 App.Div. 757, affirmed 74 N. 
H.2d 196, 29 N.Y. 502. 

Wash.—Sweet Clinic v. Lewis Coun¬ 
ty, 282 P. 832, 154 Wash. 416. 
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to a pauper after notice to, and refusal of, the mu¬ 
nicipality to provide relief applies to a physician 
who renders medical services to a sick pauper.^^ 
Statutes limiting the amount which one municipality 
can recover from another for hospital expenses 
furnished to a pauper have been held not to place 
any limitation on the amount which the municipality 
rendering aid could expend or be charged by the 
hospital rendering the services.^^ 

In the absence of statute, a county, municipality, 
or poor district is not liable for medical services or 
hospital care voluntarily furnished for the relief of 
a pauper, without a proper contract with, or request 
from, the officers of the poor or some one in author¬ 
ity,^® at least if no emergency exists and, where 
hospital care and maintenance are furnished under 
a contract with the municipality, its liability to the 
hospital ends when the contract is ended.®® Re¬ 
covery will not be permitted where the officers 
fraudulently approve a claim for services.®® 

Necessity of relief. Under some statutes permit¬ 
ting recovery from a municipality for hospital ex¬ 
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penses of a transient person suddenly taken sick 
or lame or otherwise disabled and confined, it is 
unnecessary to show that the person aided was a 
poor person within the meaning of the so-called 
pauper law;i and recovery by a hospital for emer¬ 
gency aid to a pauper may be had irrespective of 
whether or not the person aided remained a pau¬ 
per until the time of suit.^ A hospital seeking to 
charge its expenses against a municipality may act 
on the appearance of need and may furnish relief 
which is immediately needed and not otherwise 
available to a minor, even though it may later 
develop that the minor’s parents are financially 
responsible.® On the other hand, the local author¬ 
ities do not become liable for medical or hospital 
expenses merely because inconvenience to the phy¬ 
sician or hospital may result by a delay in payment 
on the part of the individual benefited,^ or because 
such individual might have to make some sacrifice 
to pay his bills.® 

Place of settlement; nonresidents. Under some 
statutes, the duty of furnishing an indigent person 


Hospital as <^ouse” ! 

City could not avoid liability to 
hospital under statute permitting re¬ 
covery for support of transients 
“confined to any house’* on theory 
that such persons were not confined 
to a house while being cared for by 
hospital, since word “house” includes 
every form of structure designed for 
human habitation.—St. Albans Hos¬ 
pital V. City of St. Albans, 176 A. 
302, 107 Vt. 59. 

'^County infirmary,” within mean¬ 
ing of contract of county and physi¬ 
cian for attendance on all inmates of 
county infirmary, is not necessarily 
limited to one building but includes 
all buildings, whether or not for con¬ 
tagious diseases.—Johnson v. Santa 
Clara County, 28 Cal. 545, 648. 

94. Neb.—Corpus Juris cited in 
Miller v. Banner County, 256 N.W. 
639, 137 Neb. 690. 

48 C.J. P 539 note 78. 

95. Conn.—Grace Hospital Soc. v. 
City of New Haven, 174 A. 411, 119 
Conn. 146. 

Uniformity of rate for all paupers 
Provision, in statute concerning 
support of nonresident paupers, that 
state-aided hospitals should charge 
uniform rate for medical care given 
to paupers “under the provisions of 
this section,” was not intended to 
create uniform rate for all paupers, 
resident and nonresident, but meant 
that no more could be charged for 
paupers belonging to one town, other 
than that primarily chargeable, than 
to another.—Grace Hospital Soc. v. 
City of New Haven, supra. 

96. Kan,—^Bewis v. Board of Com’rs 


of Scott County, 106 P.2d 1061, '152 ^ 
Kan. 579—Melencamp v. Board of 
Com’rs of Stanton County, 106 P. 
2d 1059, 152 Kan. 571. 

N.Y.—^Poster v. Tates County, 298 N. 

T.iS. 862, 163 Misc. 784. 

N.D.—Corpus Juris cited in .Mandan 
Deaconess Hospital v. Sioux Coun¬ 
ty, 248 N.W. 924, 927, 63 N.D. 538. 
Tex.—Willacy County v. Valley Bap¬ 
tist Hospital, Civ.App., 29 S.W.2d 
456. 

Utah.—^Cache Valley General Hospi¬ 
tal V. Cache County, 67 P.2d 639, 
92 Utah 279. 

Wis,—Carthaus v. Ozaukee County, 
295 N.W. 678, 236 Wis, 438. 

48 C.J. P 539 notes 75, 82, p 541 note 

10 . 

Necessity of previous order of relief 
generally see supra § 70. 

Voluntary aid generally see supra 
§ 73 a. 

Physician bound by osacers’ power 

A physician relying on county 
funds raised by taxation for pay¬ 
ment of compensation for services 
performed for poor residents must 
ascertain at his peril the power of 
county officers to bind the county 
for such compensation.—^Neill v. Da¬ 
kota County, 299 N.W. 294, 140 Neb. 
26. 

Conclusiveness of commissioner’s de¬ 
termination 

Under some statutory provisions 
the county welfare commissioner is 
the sole and exclusive judge, subject 
perhaps to review for abuse of pow¬ 
er, of the necessity of obligating the 
district or county to furnish the 
services of a physician to one who 
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claims to be unable to provide such 
services for himself.—Foster v. 
Tates County, 298 N.T.S. 862, ^163 
Misc. 784, 

Authority held not present 

County social welfare board being 
subordinate to state board of social 
welfare and not an independent gov¬ 
ernmental agency had no authority 
on its own responsibility to obligate 
itself to pay for major surgical op¬ 
erations performed on indigent resi¬ 
dents of county.—Dellinger v. Coun¬ 
ty Social Welfare Board of Harper 
County, 124 P.2d 513, 155 Kan, 207. 

97. Ohio.—^Mansfield General Hospi¬ 
tal Corporation v. Swank, 49 N.E. 
2d 403, 141 Ohio St, 545. 

Effect of emergency see infra sub¬ 
division a (4) of this section. 

98. Wis.—^St. Joseph's Hospital of 
Sisters of St. Francis v. Town of 
Withee, 245 N.W. 128, 209 Wis. 424. 

99. Iowa.—Case v. Davis County, 
129 N.W. 804, 150 Iowa 652. 

48 C.J. p 539 note 76. 

1. Vt.—'St. Albans Hospital v. City 
of St. Albans, 176 A 302, 107 Vt. 
59, 

2t. Minn.—^Warren Hospital Ass’n v. 
Town of Middle Kiver, 236 N.W. 
211, 183 Minn. 230. 

3. Mass.—Symmes Arlington Hospi¬ 
tal V. Town of Arlington, 197 N.E, 
677, 292 Mass. 162. 

4. Wis.—Carthaus v. Ozaukee Coun¬ 
ty, 295 N.W. 678, 236 Wis. 438. 

5. Wis.—Carthaus v. Ozaukee Coun¬ 
ty, supra. 
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with medical and hospital care is on the county or 
township where he has his legal settlement,^ and 
such locality is not relieved of its obligation merely 
because the indigent is found injured in another 
township.7 The mere fact that an individual is 
treated in a hospital located within a particular 
county does not render such count}' liable for the 
hospital expenses where the individual does not 
receive his injury or have his settlement in the 
county.® Where a disabled indigent is found in a 
township other than the one of his settlement, tem¬ 
porary aid and relief are so-metimes required to be 
furnished by the township where he is found, to 
the extent and for the time necessary, until he can 
be removed to the township of his legal settle¬ 
ment,and the township where the person was 
injured has been held liable notwithstanding the 
injured person had his legal settlement in another 
township, 'where the person had not been returned 
to the township of settlement under statutes provid¬ 
ing therefor, but had been treated in (a third town- 

ship.^o 

Necessary hospitalization must be given, under 
statutes providing therefor, to indigent transients 
having no residence within the state,!^ but need be 
given only until their condition is such that re¬ 
moval to their home states is feasible.^2 Where a 
nonresident of the state requires immediate medical 
attention, it is the county in which the injury oc¬ 


curred which is liable under some statutes,^® and 
such county’s burden, once accrued, is not termi¬ 
nated by the removal of the patient to another 
county for treatment or otherwise.^^ 

Hospital outside county. Under some statutes, the 
county authorities are not authorized to incur an 
obligation against the county for hospital or surgical 
services, in behalf of an indigent person who resides 
in the county, to be furnished by a hospital outside 
of the county and, even without an express pro¬ 
hibition against contracts with outside hospitals for 
the care of the indigent sick, authorization to make 
such contracts with hospitals in the county by neces¬ 
sary implication excludes the right to make con¬ 
tracts with hospitals outside of the county.^® How¬ 
ever, where a person became sick in one county, and 
was taken in a critical condition to a hospital in 
another county, the county in which he became sick 
has been held liable for the hospital expenses not¬ 
withstanding there were, in such county, hospitals 
to which he could have been taken.^*^ 

Appropriation of funds. A claim against a coun¬ 
ty for medical and hospital care furnished to poor 
and indigent persons ordinarily cannot be allowed 
where the appropriation for such purposes has been 
exhausted and, in consequence thereof, payment of 
such claim would violate constitutional and statutory 
provisions.^® However, it has been held that a 
county cannot, by reason of a failure of the county 


6. Ind.—Couger v. Millis, 50 N.E.2d 
924, 114 Ind.u4pp. 336. 

Minn.—^In re Larson, 11 N.W.2d 145, 
215 Minn. 599. 

Liability of place of settlement for 
support of paupers generally see 
supra § 67. 

7. Ind.—Couger v. Millis, 50 N.E.2d 
924. 114 Ind.App. 336. 

8- Mich.—^Butterworth Hospital v. 
Superintendents of Poor of Kent 
County, 235 N.W. 852, 254 Mich. 
117. 

9- Ind.—iCouger v. Millis, 50 N.E.2d 
924, 114 Ind.App. 336. 

Transfer of patient as detrimental to 
health 

Court refused to order indigent pa¬ 
tient transferred from hospital 
where he was receiving care and 
maintenance to institution provided 
by county in which he had his legal 
settlement, where transfer would be- 
detrimental to health of patient, not¬ 
withstanding county institution was 
proper institution.—^In re Byrnes, 179 
A. 464, 13 N.J.Misc. 479. 

la Ind.—^Portage Township of St. 
Joseph County v. Clinic, Inc., 33 N. 
E.2d 7S6. 109 Ind,App. 365. i 

11. Mont.—Musselshell County v. J 


Petroleum County, 161 P.2d 905, 
118 Mont. 1. 

12. Mont.—^^lusselshell County v. 
Petroleum County, supra. 

13. Mont.—Musselshell County v. 
Petroleum County, supra. 

14. Mont.—Musselshell County v. 
Petroleum County, supra. 

Semoval before notice or application 
If a nonresident injured in one 
county is removed to another county, 
the county in which the injury oc¬ 
curred is not relieved of liability by 
the fact that he was so removed 
before any notice was given, or ap¬ 
plication made, to the county in 
which the injury occurred.—Mussel¬ 
shell County V. Petroleum County, 
supra. 

15. Cal.—^Regents of University of 
California v. Johnson, 37 P.2d 473, 
2 Cal.App.2d 203. 

aiiberal construction of statute so 
as to permit making of contract by 
county for operation on pauper by 
hospital outside county, contended 
for in interest of charity, was re¬ 
fused, since charity will not be con¬ 
ferred at expense of others over 
whose funds donors have no legal 
control.—^Regents of University of 
California v. Johnson, supra. 
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16. Cal.—Regents of University of 
California v. Johnson, supra. 

Tex.—^^Villacy County v. Valley Bap¬ 
tist Hospital, Civ.App., 29 S.W.2d 
456. 

17. Wash.—St. Luke's Hospital v. 
Stevens County, 42 P.2d 1109, 181 
Wash. 360. 

18. Okl.—^Board of Com’rs of Ok¬ 
mulgee County V. Ming, 156 P.2d 
820, 195 Okl. 234—Board of Com’rs 
of Tulsa County v. Colored Hos¬ 
pital Ass’n, 73 P.2d 833, 181 Okl. 
357—Board of Com’rs of Tulsa 
County V. Morningside Hospital & 
Training School for Nurses, 61 P. 
2d 928, 175 Okl. 242. 

Exhaustion of appropriation when 
claim jBIed 

Claimant could not recover for 
services to the poor, even though at 
time each separate service was ren¬ 
dered there remained a sufficient un¬ 
expended and unencumbered balance 
of appropriations in appropriate 
fund, where such appropriation had 
been exhausted when claim for such 
services was filed, no item of claim 
had previously been presented to 
county board of commissioners, and 
Purchase Order Law had not been 
complied with.—Board of Com'rs of 
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commi'ssioners to pass an emergency resolution until 
after a hospitars performance of services in caring 
for indigent sick, escape liability for payment for 
the services rendered the delay in passing such 
a resolution is an irregularity in procedure which 
miay be deemed cured! by subsequent action of the 
commissioners.20 

Recovery by or from state. Local authorities may 
be entitled, where so provided by statute, to the re¬ 
covery from the state of a specified sum for the 
care of indigent persons in the local hospitals.^! 
Likewise, under some statutes, the state may have 
a recovery against a county for the support of coun¬ 
ty residents at a state hospital, if the patient or 
those legally responsible for support are unable to 
pay the bill,2 2 and the fact that the county main¬ 
tains a place where its residents can be treated for 
the piarticular ailment does not prevent recovery by 
the state for the support of such residents at the 
state hospital.23 Under some provisions, a county 
is not liable for the expenses of a pauper admitted 
to a state tuberculosis sanatorium unless the pauper 
is admitted at the request of the governing author¬ 
ities of the county,*24 but, under other provisions, 
it is not necessary, in order to charge a county with 
the expense of a destitute ptatient admitted to a state 
tuberculosis hospital, to obtain the approval of the 
county commissioner of public welfare.25 

Recovery against relatives. In some jurisdictions 
it has been held that a physician rendering medical 
or surgical services to a poor person may maintain 
an action to recover therefor against the relative 
made liable by statute for the support of such poor 
per son, 2 6 and that a hospital to which a poor per¬ 
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son has been removed for medical or surgical at¬ 
tention may also recover against his relatives. 2 7 

(2) Existence of Provisions for Relief 

A private physician ordinarily cannot recover for 
medical care furnished to an indigent person where there 
is available a physician duly appointed by the local au¬ 
thorities to treat the poor. 

Ordinarily, a county which has appointed a county 
physician to care for the poor is not liable to 
another physician for services rendered to a poor 
person,28 at least where the county physician was 
equally available, able, willing, and ready to serve, 
but was not consulted.29 So a county which has 
employed a physician -to rencier aid to the poor is 
not liable for medical services rendered by a physi¬ 
cian employed by township trustees,20 In the ab¬ 
sence of statute or contract, a physician rendering 
services to a poor person cannot recover from the 
municipality notwithstanding the regular physician 
employed by the municipality to attend paupers re¬ 
fused his services and the poor officers refused to 
furnish other services.21 However, a physician 
employed by township trustees to render aid to a 
pauper has been held entitled to recover therefor 
when the regular county physician is under no obli¬ 
gation to attend the township poor,3 2 or is incompe¬ 
tent,23 or inconvenient of access.24 It his been held 
that a surgeon performing an operation on an indi¬ 
gent person in an emergency case, at the instance of 
an overseer of the poor, may recover for his serv¬ 
ices from the county, although the statute provides 
for surgical operations and hospital treatment of 
poor persons afifiicted with certain deformities or 

maladies.25 


Okmulgee County v. Ming, 156 P.2d 
820, 195 Okl. 234. 

19. Wash.—State ex rel. 'Spinney v. 
Hoss, 35 P.2d 10, 178 Wash. 397. 

20. Wash.—State ex rel. Spinney v. 
Hoss, supra. 

21. H.J.—Board of Chosen Free¬ 
holders of Atlantic County v. Bug- 
bee, 119 A. 785, 98 N.J.Law 423. 

22. IST.T.—People v. Chenango Coun¬ 
ty, 39 K.T.S.2d 785. 

Statutory liability 

The liability thus placed on the 
county is statutory and is not based 
on contract.—^People v. Chenango 
County, supra. 

23. N.T.—^People v. Chenango Coun¬ 
ty, supra. 

24. W.Va,—^Mercer County Court v. 
Alderson, 22 S.H.2d 639, 124 W.Va. 
781. 

BeQLuest of state agency 

County court was not liable for 
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expenses of poor persons resident in 
the county admitted to state tuber¬ 
culosis sanitariums at the request 
of county public assistance council 
and other agencies of the state de¬ 
partment of public assistance.—Mer¬ 
cer County Court v. Alderson, supra. 

25. N.Y.—^People v. Chenango Coun¬ 
ty, 39 N.T.S.2d 785. 

26. Minn,-^Tryon v. Dornfeld, 153 
K.W. 307, ISO Minn. 198, L,.R.A. 
1915E 844. 

48 C.J. p 519 note 87. 

Support by relatives generally see 
supra §§ 59-62. 

27. N.D.—^Bismarck Hospital and 
Deaconesses Home v. Harris, 280 
N.W. 423, 68 N.D. 374. 116 A.L.B. 
1274. 

28. Neb.—^Miller v. Banner County, 
283 N.W. 206, 135 Neb. 549. 
Physician is chargeable with no¬ 
tice of appointment of county physi- 
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cian for care of poor, and ignorance 
of such appointment will not aid his 
recovery from county for services 
rendered to a poor person.—^Miller 
V. Banner County, supra. 

29. Neb.—Miller v. Banner County, 
supra—Sayre v. Madison County, 
254 N.W- 874, 127 Neb. 200, 93 A.L. 
R. 896. 

30. Ind.—Morgan County v. Seaton, 
24 N.E. 213, 122 Ind. 621. 

48 C.J. p 640 note 94. 

31. Ind.—-Morgan County v. Seaton, 
supra. 

32. Iowa.—^Taylor v. Woodbury 

County, 76 N.W. 824, 106 Iowa 502. 

33. Iowa.—^Dacy v. [Kossuth County, 
76 N.W. 689, 106 Iowa 16. 

34. Iowa.—Lacy v. Kossuth County, 
supra. 

35. Kan.—Caton v. Osborne County, 
205 P. 341, 110 Kan. 711. 
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A municipality is not liable for services rendered 
to a pauper 'by a physician with knowl<edge that the 
overseers of the poor had already emplcj’^ed a physi¬ 
cian to attend the pauper,^® and, where a munici¬ 
pality has provided for the medical treatment of 
its sick paupers by the election of a municipal physi¬ 
cian, it is not liable for services rendered by a physi¬ 
cian under employment by the overseers of the 
poor.S7 It has been held that the statutory liability 
of a county for medical services furnished to per¬ 
sons falling ill within the county and without 
means with which to pay for such services is not 
affected by the fact that there is a poorhouse in 
the county for the care of paupers, such persons 
not being paupers v^thin the meaning of the stat¬ 
ute.On the other hand, it has been held that, 
where a statute provides that paupers shall be main¬ 
tained at the county poorhouse, or at such place as 
the county commissioners shall agree on, the coun¬ 
ty cannot be held liable for the care of sick and 
indigent persons, unless there is a contract by the 
county officers, or unless the services are rendered 
by request and under circumstances from which 
a contract can be inferred.^^ 

(3) Nature of Services 

The nature of the medical services for which recovery 
may be had against a municipality for treatment of the 
poor depends on the statute or contract under which re¬ 
covery Is sought. 

The nature of medical services for which re¬ 
covery may be had against a municipality depends 
on the statute pursuant to which recovery is 
sought,40 and the contract under which the serv¬ 


ices were rendered.^l Where the statute specifically 
provides what persons county officers are bound to 
relieve, and the nature of the services for which 
the county shall be liable, no recovery can be had 
for medical services not rendered in accordance 
with the terms of the statute.*^^ A physician em¬ 
ployed to perform a surgical operation may recover 
for services rendered by an assistant engaged by 
him to aid in the operation.^^ 

Nursing services. The rules governing medical 
services apply to the services of a person employed 
to nurse and watch a sick person,and a nurse 
so employed is not required to ascertain whether the 
patient is in need of such services."^® 

Chiropractors. A statute providing for a pro¬ 
gram of ‘‘medical care’’ for the indigent has been 
held not to require payment for the services of 
chiropractors.^^ 

(4) Emergency 

Recovery from a municipality for medical services 
voluntarily rendered to an indigent person is not per¬ 
mitted by some authorities, in the absence of contract 
or statute providing therefor, notwithstanding an emer¬ 
gency existed; and, even in jurisdictions where such 
recovery may be had, the recovery may not include any 
amount for care rendered beyond the emergency period. 

The rule precluding recovery from a municipality 
or county for medical or hospital services furnished 
to an indigent person unless under contract with, or 
request from, some authorized person has been held 
to prevent recovery for services voluntarily ren¬ 
dered even where an emergency existed,if, as held 
in some decisions, there had been no judicial ascer- 


36- Mass.—^Plielps v. Westford, 124 
Mass. 286. 

37. Me.—Goodrich v. Waterville, 33 
A. 659. 88 Me- 39. 

38. Ill.— La Salle County v. Keyn- 
olds, 49 Ill. IS6. 

38- N.C.—Copple v. Davie County, 
50 S.B. 574, 138 N.C. 127. 

40. Neb.—Neill v, Dakota County, 
299 N.W. 294, 140 Neb. 26- 

48 C.J. p 540 note 2. 

41. Iowa .—W etherell v. Marion 
County. 28 Iowa 22. 

Construction of contract see infra 
subdivision a (5) of this section. 

42- Okl.—Carter County v. Dowdy, 
270 P. 836, 133 Okl- 9. 

48 C.J. p 539 note 79. 

43. Ind.—Jay County v. Brewing-- 
ton, 74 Ind. 7. 

44- Iowa.—S c o 11 v. Winneshiek 
County, 3 N.W. 626. 52 Iowa 579. 

48 O.J, P 541 note 5. 

45. Wis.—^Elkey v. Seymour, 172 N. 
W. 138, 169 Wis. 223. 


46. Md.—Crider v. Cullen, 63 A.2d 
618. 

Construction of statutes as a whole 
Provision in sentence in medical 
care statute, that progrram included 
chiropractic treatments “in a proper 
case/’ should not be separated from 
remainder of section and construed 
as all-comprehensive, but should be 
Qualified by provisions authorizing 
bureau to contract with physicians, 
dentists, and hospitals and provide 
nursing care.—Crider v. Cullen, su¬ 
pra. 

47. Okl.—Board of Comers of Ok¬ 
mulgee County V. Ming, 156 P.2d 
820, 195 Okl. 234. 

48 C.J. p 540 note 85. 

^*Cost of the care of such a pa¬ 
tient/’ as used in statute providing 
that as far as practical no patient 
whose case is to be a charge on a 
public welfare district shall be ad- 
naitted to a hospital without prior 
approval of public welfare official, 
and that in case of emergency the 
“cost of the care of such a patient" 
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shall be a charge against a public 
welfare district only when author¬ 
ized by commissioner, would include 
fees of attending physician.—^Poster 
V. Yates County, 298 N.Y.S. 862, 163 
Misc. 784. 

Relative’s conclusion of existence of 
emergency 

County was not liable for medical 
services rendered to a person sud¬ 
denly falling ill with a contagious 
disease while within the county, who 
did not have legal settlement in 
county for relief purposes, where 
relative of sick person, without noti¬ 
fying any official, took sick person 
without boundaries of county and 
lodged him in a hospital of relative’s 
own choosing, even though relative 
concluded that an emergency exist¬ 
ed.—Melencamp v. Board of Com’rs 
of Stanton County, 106 F.2d 1059, 152 
Kan. 571. 

Xu ITorth Dakota 

(1) It has been held that, in ab¬ 
sence of legislation imposing obliga¬ 
tion on county for reasonable value 
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tainment that the person treated was a pauper.^^ 
However, it has been held by some authorities that 
a municipality or poor district on which the duty 
to relieve paupers is imposed is liable for medical 
attendance furnished to a pauper without notice to, 
or request from, the officers of the poor, where im¬ 
mediate action is required,provided, as held in 
some jurisdictions, an order of approval is subse¬ 
quently obtained';50 and under some statutes lia¬ 
bility is imposed on a county or township for emer¬ 
gency medical and hospital services furnished to in¬ 
digent persons if prompt and proper notice is given 
to the local authorities. 51 As the rule is laid down 
by some authorities, where an emergency exists 
which requires medical services to be rendered to 
a pauper, the physician or hospital should, if rea¬ 
sonably possible, attempt to communicate with the 
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proper authorities charged with the oare of the 
poor;52 but, if the emergency demands immedi¬ 
ate aid,53 or if an arbitrary refusal is given,5^ or if 
the authorities are noncommittal,55 the necessary 
services may be rendered, and the law imposes an 
obligation on the township or county to pay the 
reasonable value of such services. 

Recovery for emergency treatment can be had 
only to the extent of the care rendered to the indi¬ 
gent because of the emergency, and not for care 
rendered beyond the emergency period.55 A recov¬ 
ery may be had for care rendered prior to the first 
opportunity which claimant had to get in touch 
with the necessary officials and obtain authoriza¬ 
tion for further care;57 if authorization was 

not given fo-r such further care, claimant can re- 


of medical services rendered to poor 
person in emergency, no basis exists 
on which courts can impose liabil¬ 
ity on county.—Mandan Deaconess 
Hospital V. Sioux County, 248 N.W. 
924, 63 N.D. 538. 

(2) In a subsequent case which 
distinguished the former case on the 
ground that the relief was there fur¬ 
nished by private persons having no 
connection with the oversight of the 
poor, and not obligated to furnish 
relief, and exercising no authority 
for the county, it was held that, 
where indigent person was severely 
injured in a county other than the 
county of his legal settlement, coun¬ 
ty of legal settlement was liable un¬ 
der statute to the other county for 
indigent person’s hospital expenses, 
in so far as treatment was emer¬ 
gency relief.—Sisters of Mercy of 
Devils Lake v. Ramsey County, 279 
N.W, 759, 68 N.D. 344. 

48. Ark.—Cantrell v. Clark County, 

1 S.W. 200, 47 Ark. 239. 

48 C.J. p 540 note 86. 

In Mississippi 

(1) The rule set forth in the text 
has been held applicable, even 
though the services were requested 
by a member of the board of super¬ 
visors.—Tallahatchie County v. 
Harrison, 23 So. 291, 75 Miss. 744. 

(2) However, it has also been held 
that, where no steps had been tak¬ 
en to have a person declared a pau¬ 
per and removed to the poorhouse, 
a physician rendering surgical serv¬ 
ices in a case where prompt atten¬ 
tion was imperative could recover 
from the county.—Lee County v. Gil¬ 
bert, 12 So. 593, 70 Miss. 791. 

49- Neb.—Burnham v. Lincoln Coun¬ 
ty. 257 N.W. 491, 128 Neb. 47. 

48 C.J. p 540 note 89. 

What constitutes emergency 

Emergency, within rule that coun¬ 
ty is liable for emergency care of 


indigent not authorized by county 
commissioners, exists both where it 
is apparent that indigent will die 
unless cared for and where it rea¬ 
sonably appears that there is urgent 
need of attention to save life.—Ca¬ 
che Valley General Hospital v. Cache 
County, 67 P.2d 639, 92 Utah 279. 
Urgent necessity 

County is liable for medical at¬ 
tention rendered indigents without 
authorization of county commission¬ 
ers only where necessity for atten¬ 
tion is most urgent.—Cache Valley 
General Hospital v. Cache County, 
supra. 

50. Pa.—^Blakeslee v. Chester Coun¬ 
ty Directors of Poor, 102 Pa. 274. 

48 C.J'. p 540 note 90. 

Order of approval generally see su¬ 
pra § 70. 

51. Ohio.—Mansfield General Hospi¬ 
tal Corporation v. Swank, 49 N.E. 
2d 403, 141 Ohio St. 545. 

Wash.—Sweet Clinic v. Lewis Coun¬ 
ty, 282 P. 832, 154 Wash. 416. 

52. Ind.—^TVhitlatch Clinic «& Hos¬ 
pital of Milan v. Carpenter, 25 N. 
E.2d 263, 107 Ind.App. 436. 

Neb.—Burnham v. Lincoln County, 
257 N.W. 491, 128 Neb. 47—Miller 
V. Banner County, 256 N.W. 639, 
137 Neb. 690. 

Utah,—Cache Valley General Hospi¬ 
tal V. Cache County, 67 P.2d 639, 
92 Utah 279. 

Absence of imminent danger 

Physicians, who acted without spe¬ 
cific authorization from board of 
county commissioners, could not re¬ 
cover from county for medical and 
hospital services rendered to an in¬ 
digent person who, although in a 
critical condition, was not in immi¬ 
nent danger of life, in absence of 
showing that board could not have 
been convened within reasonable 
time to procure its authorization, or 
that authorization of board was 
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wrongfully or arbitrarily withheld. 
—Board of Com’rs of Noble County 
V. Niemann, 78 P.2d 672, 182 Okl. 
497. 

53- Ill.—St. Anthony’s Hospital of 
Sisters of St. Francis v. Fayette 
County, 40 N.E.2d 538, 313 IlLApp. 
653. 

Ind.—Couger v. Millis, 50 N.B.2d 924, 
114 Ind.App. 336. 

Neb.—Burnham v. Lincoln County, 
257 N.W. 491, 128 Neb. 47. 

Formal notification and order for aid 
The law does not contemplate that 
doors of hospital be closed to, or 
physician’s services withheld from, 
injured poor person until trustee of 
township in which such person was 
found is formally notified of his con¬ 
dition and order given for aid neces¬ 
sary to save his life.—Whitlatch 
Clinic & Hospital of Milan v. Car¬ 
penter, 25 N.E.2d 263, 107 Ind.App. 
436. 

54. Neb.—^Miller v. Banner County, 
256 N.W. 639, 127 Neb. 690. 

55- Ill.—Whitlatch Clinic & Hospi¬ 
tal of Milan v. Carpenter, 25 N.E. 
2d 263, 107 Ind.App. 436. 

Neb.—Miller v. Banner County, 256 
N.W. 639, 137 Neb. 690. 

56- Utah.—Cache Valley General 
Hospital V. Cache County, 67 P.2d 
639, 92 Utah 279. 

The term “public support or re¬ 
lief,*” as used in statute requiring 
township trustees to afford such re¬ 
lief to indigent persons having a 
legal settlement therein in connec¬ 
tion with statute providing how such 
relief may be obtained, covers only 
emergency hospitalization furnished 
to the indigent person.—^Mansfield 
General Hospital Corporation v. 
Swank. 49 N.E.2d 403, 141 Ohio St. 
545. 

57- Utah.—Cache Valley General 
Hospital V. Cache County, 67 P.2d 
639, 92 Utah 279. 
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coup only for such services and care as were neces¬ 
sary to put the indigent person in a condition where 
he could be safely removed,and a claimant seek¬ 
ing recovery for further care after the emergency 
passed cannot build an estoppel, acquiescence, af¬ 
firmance, or ratification out of the fact that the au¬ 
thorities knew he was caring for the indigent and 
failed to approach him.^^ 

Liability of relatives. Liability for physicians’ 
fees and hospital expenses in emergency cases may 
rest on persons required by statute to support an 
indigent relative, even though the services were 
rendered without their knowledge.®® 

(5) Form, Requisites, and Construction of 
Contracts for Services 

Contracts made by local authorities for medical or 
hospital care to be furnished to indigent persons ordi¬ 
narily may be ora! or implied; they are governed by the 
rules of construction and operation applicable to other 
contracts. 

Where the statutes do not limit care of the poor 
either to direct donation or to personal adminis¬ 
tration by the local officers or agents, the local au¬ 
thorities ordinarily may enter into a contract with 
a person or corporation whereby such person or 
corporation is to furnish medical or hospital care 
to the poor;®^ and the local authorities generally 
have a broad discretion in fixing the terms of the 
contracts under which medical services and medi¬ 
cines are supplied to the poor.®2 A contract be¬ 
tween a county board of commissioners and a hos¬ 


pital for the care of the indigent sick and afflicted 
poor is not void as against public policy because it 
is to last for a great many years, where the period 
of the contract does not exceed that permitted by 
statute for such a contract.®^ It has been held that 
neither the failure of a physician, contracting with 
a county to furnish medical attendance to the county 
poor, to give a bond as required by statute,®^ nor 
the fact that the contract was not let under com¬ 
petitive bidding,®® will invalidate the contract. 

On the other hand, a contract made by a county 
board of health for services of one of its members 
is against public policy,®® and no action can be main¬ 
tained thereon for services rendered,®*^ although it 
seems that the physician performing such services 
might recover on a quantum meruit their reasonable 
value.®® A contract for the furnishing of medical 
services to the indigent of the county, made between 
a county and a profit corporation which employed 
duly licensed physicians, has been held illegal as 
against public policy.®® A contract by a county 
board to pay a specified sum to a physician who 
agrees to furnish medical services for the poor as 
county physician, and to satisfy all claims against 
the county for medicines, nurses, assistants, and 
surgical operations, is in the nature of insurance 
against such claims and is unauthorized.'^® 

Oral or implied contracts. A contract made by 
the local authorities for medical services to the 
poor need not be in writing,and may be implied.'^ 2 
An implied contract arises where the services are 


58, Utah.—Cache Valley General 
Hospit€a Y. Cache County, supra. 

Payment for care previously ren¬ 
dered 

Fact that county paid hospital for 
care previously rendered indigent did 
not warrant hospital’s recovery for 
nonemergency care rendered indigent 
shortly thereafter without authori¬ 
zation of county commissioners.— 
Cache Valley General Hospital v. 
Cache County, supra. 

59, Utah.—Cache Valley General 
Hospital V. Cache County, supra. 

60, Minn.—^Tryon v. Dornfeld, 153 
N.W. 307, 130 Minn. 198, L.R.A. 
1915E 844. 

61, Ga»—^Brock v. Chappell, 27 S.B. 
2d 38, 196 Ga. 567—Aven v. Steiner 
Cancer Hospital, 5 S.E.2d 356, 189 
Ga. 126. 

Absence of municipal control over 
corporation 

An agreement by a municipality 
with corporation for medical and 
surgical treatment of the poor would 
not be Invalid because municipality I 
in its governmental capacity would j 


have no control over the directorate 
or management of such corporation 
and would be dependent solely on 
the contract and the remedies pro¬ 
vided by law with respect to its per¬ 
formance or breach.—^Aven v. ’Stein¬ 
er Cancer Hospital, supra. 
Supervisiou of services 

Authority of county board of su¬ 
pervisors to appoint a physician un¬ 
der written contract to perform 
medical services does not relieve 
board of duty and power to super¬ 
vise the services.—Industrial Com¬ 
mission V. Navajo County, 167 P.2d 
113, 64 Ariz. 172. 

62. S.D .—B a r t r o n v. Codington 
County, 2 N.W.2d 337, 68 S.D. 309, 
140 A.L,.R. 550. 

63. N.C.—^Martin v. Board of Com’rs 
of Wake County, 180 S.R 777, 208 
N.C. 354. 

64- Iowa.—o h n s o n v. Hamilton 
County, 149 N.W. 639, 167 Iowa 
4S5—^Brock v. Jones County, 124 
N.W. 209, 145 Iowa 397. 

65. Iowa.—^Johnson v. Hamilton 
County, 149 N.W. 639, 167 Iowa 
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485—^Brock v. Jones County, 124 
N.W. 209, 145 Iowa 397. 

66. Me.—Lesieur v. Rumford, 93 A, 
83S, 113 Me. 317. 

67. Me.—^Lesieur v. Rumford, su¬ 
pra. 

68. Me.—Lesieur v. Rumford, su¬ 
pra. 

69. S.D.—a r t r o n v. Codington 
County, 2 N.W.2d 337, 68 S.D. 309, 
140 AL.R. 550. 

Beason for rule 

The practice of medicine by a 
profit corporation tends to the com¬ 
mercialization and debasement of 
the profession.—Bartron v. Coding- 
ton County, supra. 

70. Neb.—^Hustead v. Richardson 
County, 175 N.W. 648, 104 Neb. 
27. 

71. Ind.—Warren County v. Osborn, 
31 N.E. 541, 4 Ind.App. 590. 

72. Me.—^Windham Overseers of 
Poor V. Portland, 23 Me. 410. 

48 C.J. p 541 note 12. 
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rendered at the request of ofEcers authorized to con¬ 
tract therefor.'^S 

Approval of voters, A contract made by the 
local authorities with a hospital for the medical 
treatment and hospital care of the indigent sick and 
afflicted poor has been held not to require approval 
of the voters where it constitutes a necessary ex- 
pense.'^^ 

Rides of construction and operation applicable to 
other contracts for medical services, and to con¬ 
tracts generally, are applicable to contracts of this 
kind.The term ‘^medical* treatment”*^® or ‘‘duties 
of a physician,'''^'^ ^.s used! in such contracts, in¬ 
cludes the usual cases of surgery as well as the 
administration of medicine. 

b. Funeral Expenses 

The funeral expenses of an indigent person are to be 
paid by the public authorities under statutes so provid¬ 
ing; and a municipality paying such expenses for a pauper 
having his settlement elsewhere may sometimes recover 
therefor from the municipality ultimately liable. 

Under some statutes the funeral expenses of an 
indigent person are to be paid by the public author¬ 
ities,*^^ and a township may contract for the burial 
of indigent dead who resided in a village located 


§ 74 

in the township at the time of death.’^^ In some 
jurisdictions,but not in others,a municipality 
or county which has incurred burial expenses for 
a pauper who had his legal settlement elsewhere can 
recover from the municipality or county ultimately 
liable. It has been held that the expenses of burying 
the father or mother of a ward cannot properly be 
paid out of the ward’s estate.However, public 
policy does not favor burial at the public expense,®^ 
and liability for the funeral expenses of an indigent 
person may be imposed on others,such as a child 
who has assets.^® Funeral expenses,*® and neces¬ 
sary expenses incurred during the last sickness,**^ 
are within the meaning of statutes requiring persons 
to “support” or to “relieve and maintain” indigent 
relatives. 

Death in soldiers* home outside state. Where a 
statute makes a county liable for the burial expenses 
of honorably discharged soldiers who die therein, 
the county is not liable for the burial expenses of a 
soldier who had been a resident of the county, but 
who died in a soldiers’ home in another state.** 

Quarantine. Where the state is in charge of a 
quarantine, the expense of the burial of paupers 
who die in its charge rests on the state. *^ 


73. Ill.—^De Witt County v. Spauld¬ 
ing:, 111 Ill.App. 364. 

48 C.J. p 541 note 13. 

Implied contracts for support gen¬ 
erally see infra § 75. 

74. N.C.—Martin v. City of Raleigh, 
180 S.E, 786, 208 N.C. 369, 

Couclusiveness of declaration and 
finding 

Declaration by general assembly 
and finding by city board of commis¬ 
sioners that both contract between 
city and hospital for medical treat¬ 
ment and hospital care of indigent 
sick and aiiiicted poor and tax levied 
for such purpose are for “necessary 
expense," so as to be valid with¬ 
out voters’ approval are not conclu¬ 
sive on courts, but they are persua¬ 
sive, and, where it appeared that 
both were made in good faith, were 
entitled to serious consideration by 
courts.—Martin v. City of Raleigh, 
supra. 

75. Ind.—Cooper v. Howard County, 
64 Ind. 520. 

48 C.J. p 641 note 23. 

76. Ill.—Clinton County v. Ramsey, 
20 Ill.App. 677. 

77. Iowa.—Wetherell v. Marion 

County, 28 Iowa 22. 

78. Ariz.—^Maricopa County v. State, 
77 P.2d 212, 51 Ariz. 372, 

Ohio.—Williamsburg Tp. v, Maham, 
App.. 32 JSr.E.2d 451. 


Liability: 

For funeral expenses generally see 
Dead Bodies § 7. 

For burial of: 

Indigent soldiers see Army and 
Navy § 63. 

'Spouse see Husband and Wife §§ 
61, 63. 

Of: 

Decedent’s estate see Executors 
and Administrators § 384. 
Parent for burial of child see 
Parent and Child § 22. 

78- Ohio.—Williamsburg Tp. v. Ma¬ 
ham, supra, 

80. Me.—^Bath v. Harpswell, 86 A. 

318, 110 Me. 391—Ellsworth v. 

Houlton, 48 Me. 416. 

Recovery *for support by local au¬ 
thorities generally see supra § 72. 

81. Vt.—^Morristown v. Hardwick, 
69 A. 152, 81 Vt. 31. 

48 C.J. p 636 note 26. 

82. Ga.—^New Tork Life Ins. Co. v. 
Gilmore, 149 S.E. 799, 40 Ga.App. 
431, reversed on other grounds 167 
S.E. 188, 171 Ga. 894, and con¬ 
formed to 159 S.E. 288, 43 Ga,App. 
442. 

Pa,—^In re Hollenback’s Estate, 11 
Pa.Dist. Co. 352. 

28 C.J. p 1150 note 46. 

Authority to guardian to pay burial 
expenses of ward's indigent par¬ 
ent see Guardian and Ward § 88 c. 
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83- N.J.—^Mondock v. Gennrich, 21 
A.2d 611, 19 N.LMisc. 499. 

84. N.J.—^Mondock v. Gennrich, su¬ 
pra. 

85. N.J.—^Robinson v. Connor, 300 
NT.S. 845, 165 Misc. 406. 

In. Pennsylvania 

(DA minor’s estate has been held 
not liable for the funeral expenses 
of her deceased indigent husband.— 
In re Long's Estate, 42 A.2d 624, 352 
Pa. 257. 

(2) The estate of a minor is not 
liable for the funeral expenses of 
an indigent parent.—In re O’Leary’s 
Estate, 42 A.2d 624, 352 Pa. 254— 
In re Wunder's Estate, 59 Pa.Dfst. 
&Co. 1, 39 Berks Co. 163, 61 Tork 
Leg.Reg. 22. 

(3) There is, however, some earlier 
lower court authority to the effect 
that an infant’s estate can be used 
to pay funeral expenses or any debts 
of deceased father, even though fa¬ 
ther left no estate.—In re Lamb’s 
Estate, 30 Pa.Dist. &Co. 631, 19 Erie 
Co. 388. 

86. Pa.—^In re Whitesell, 18 Pa. 
Dist. 520—^Robert’s Estate,. 2 Pa. 
Co. 647. 

87. Pa.—^Robert’s Estate, supra. 

88. Pa.—^Wieand v. Lehigh County, 
21 Pa.Dist. 217. 

89. Tex.—^McNorton v. Val Verde 
County, Civ.App., 25 S.W. 653. 

48 C.J. p 622 note 22. 
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§ 75. Contracts for Support 

a. In general 

b. Construction, operation, and rescission 

a. In Greneral 

A contract entered into by a municipality for the sup¬ 
port of its poor must be made by properly authorized 
officers in the manner prescribed by law, and the terms 
thereof must not violate constitutional or statutory pro¬ 
visions; such a contract may be express or implied, but 
requires a valid consideration, 

A municipality may have the power, through its 
proper officers, to make contracts for the relief of 
the poor, and, where it enters into a valid and legal 
contract for this purpose, the obligations incurred 
thereby must be paid by it. 90 However, a munici¬ 
pality or count}^ can be held liable to third persons 
on a contract made for the support of its paupers 
only where the contract is made by properly au¬ 
thorized officers^i in the manner prescribed by 
law.92 The terms of such contracts must be within 
the powers conferred by the pauper statutes,93 
and must not violate any provision of the constitu- 
tion.94 

Contracts for support may be either express or 
implied,95 and, if relief is afforded at the request 
of officers authorized to contract therefor, an im¬ 
plied contractual obligation on the part of the mu¬ 
nicipality or county to pay for such relief arises.® 6 
One who furnishes aid to a person, at the request 
of the authorities of the municipality in which such 


person temporarily falls into distress, may recover 
therefor from the municipality of the relieved per¬ 
son’s residence.97 A statute permitting two counties 
to enter into an express contract for the payment by 
one of them for the support of indigents residing 
therein by another county does not forbid the ac¬ 
complishment of the same result through implied 
contract.® 8 No promise can be implied to pay ex¬ 
penses which the poor officers are not authorized 
to incur;®® nor does the legal duty of the poor au¬ 
thorities to furnish relief of itself raise an implied 
promise to reimburse landlords for houses rented 
to destitute people.^ 

Consideration, A contract for the support of a 
pauper requires a valid consideration to support it 
the same as any other contract. 2 

Indemnity against contingent liability, A munici¬ 
pality may indemnify itself by contract against a 
contingent liability of furnishing supplies to a pau¬ 
per,® regardless of whether he is in present need^ 
or whether he knows that he is receiving pauper 
supplies.^ 

Co7itract with person to he supported. Where 
there is a possibility that an aged person might be¬ 
come a public charge, a contract made by overseers 
of the poor in behalf of the municipality, to support 
such person for Hfe in consideration of a convey¬ 
ance by such person of property to the municipality, 
is valid,® and, where such contract is performed, 
it is binding on the grantor’s heirs.7 


90. Ga.—^Aven v. Steiner Cancer 
Hospital. 5 S.K2d 356, 189 Ga. 126. 

Ind.—^Wayne Tp. v. Brown, 186 N.E. 

841, 205 Ind. 437. 

Consent of county commissioners 
Even though township trustee can¬ 
not lawfully give aid in excess of 
specified amount to poor person or 
family without consent of county 
commissioners, one furnishing in 
good faith goods on proper order of 
trustee in excess of such amount is 
entitled to payment irrespective of 
whether trustee obtained such con¬ 
sent.—^Wayne Tp. v. Brown, supra. 

91. Colo.—Saguache County v. 
Tough, 101 P. 411, 45 Colo. 395. 

92- Mont.—State v. BUndson, 120 
P. 485, 44 Mont. 429. 

48 C.J. p 541 note 29. 

Performance of unsigned agreement 
A residence agreement under 
which county, in which indigents 
had had a legal residence within one 
year prior thereto, agreed to support 
them in county in which they were 
living, became binding on both coun¬ 
ties, notwithstanding it was never 
signed by county commissioners of 
county in which indigents resided, j 


where it was acted on by permitting 
indigents to remain in county and 
by furnishing relief order for which 
payment was made pursuant to 
agreement.—Stutsman County v. 
Bowman County, 283 N.W. 179, 68 
N.D. 699. 

93. Mont.—^Lebcher v. Custer Coun¬ 
ty. 23 P. 713, 9 Mont. 315. 

48 C.J. p 541 note 30. 

94. Ga.—^Bennett v. La Grange, 112 

S.E. 482. 153 Ga. 428, 434, 22 A.L.R. 
1312. 

48 C.J. p 541 note 31. 

95. K.C.—Copple v. Davie County, 
50 S.E. 574, 138 N.C, 127. 

48 ax P 642 note 32. 

96. Wis.—^Beach v. Neenah, 64 N. 
W, 319, 90 Wis. 623. 

48 C.J. p 542 note S3. 

97. Iowa.—Mussel v. Tama County, 
34 N.W. 762, 73 Iowa 101. 

98. Cal.—^Dos Angeles County v. Im¬ 
perial County, 185 P.2d 649, 82 
Cal.App.2d 136. 

Circumstauces showing implied 
agreement 

The statutory obligation of county 
to care for indigent person residing 
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therein, its statutory power to con¬ 
tract to pay another county for such 
person’s support and treatment in 
hospital operated thereby, and delay 
by county of patient’s residence in 
committing itself to pay for such 
treatment, warranted implication of 
agreement by residential county to 
repay such costs.—^Los Angeles 
County V. Imperial County, supra, 

99. Pa.—Schuylkill Directors v. 

Montour Overseers, 44 Pa. 484. 

48 C.J. p 542 note 35. 

1. Pa.—Gambatese v. Erie County 
Poor Dist., 186 A. 181, 122 Pa. 
Super. 247. 

2- Vt.—^Rowell V. Vershire, 22 A. 
604, 63 Vt. 510, 19 A. 990, 62 Vt, 
405, 8 L.R.A. 708. 

48 C.J. p 642 note 37. 

3. Me.—^Palmyra v. Nichols, 39 A. 
338, 91 Me. 17. 

4. Me.—^Palmyra v. Nichols, supra. 

5. Me.—^Palmyra v. Nichols, supra. 

6. N.H.—^Amazeen v. Newcastle, 81 
A. 1079, 76 N.H. 250. 

7. N.H.—^Amazeen v. Newcastle, su¬ 
pra. 
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1). Construction, Operation, and Bescission 

The usual rules governing the construction, opera¬ 
tion, and rescission of contracts are applicable to contracts 
for the support of paupers. 

The usual rules governing the construction of 
contracts are applicable to contracts for the support 
of paupers.8 Where a person contracts for the sup¬ 
port of all the poor of a municipality or county for 
a stipulated period, he is liable for the support of 
all transient paupers chargeable to such municipality 
or county, and of all paupers having their legal set¬ 
tlement therein residing elsewhere, the burden of 
whose support is ultimately cast on such municipali¬ 
ty or county.^ Under such a contract no liability 
exists on either side for the support of persons not 
paupers.^0 One who has bid off the keeping of a 
county poorhouse at a certain sum for each pau¬ 
per cannot recover for paupers supported by the 
county outside such poorhouse.^^ Where a person 
has performed his engagement in part, and has been 
prevented from fulfilling it by inevitable accident, 
he is entitled to compensation for the part per¬ 
formed, on an implied promise.12 

Duration, Where one contracts to support a pau¬ 
per for a certain period, he is under no obligation 
to support him for a longer period.^^ However, if 
he continues the support of a pauper after the ex¬ 
piration of the period covered by his contract, with¬ 
out a renewal thereof, the municipality is not liable 
on the ground of failure to remove the pauper at 
the end of the time limited by the contract.Where 
the overseer promises to pay for the keeping of a 
pauper until he removes him from plaintiff's care, 
the obligation of the municipality to pay continues 


in force until such removal, *15 and the fact that 
the overseer came to plaintiff's home with the in¬ 
tention to remove the pauper, and went away with¬ 
out doing so, saying that he would never come 
again, is immaterial, when plaintiff did nothing to 
prevent the removak^^ 

Rescission, Where a contract is made for the 
support of the poor of a municipality or county for 
an indefinite period, payment for such support to be 
made at stipulated periods, either party to the con¬ 
tract may rescind it at the expiration of such stipu¬ 
lated period.i7 

§ 76. Services and Earnings of Pauper 

A municipality liable for the support of a pauper, or 
a person liable for a pauperis support under a contract 
with the municipality, may have a right to the services of 
the pauper and to the earnings from such services. 

Municipalities called on to support paupers have 
a right to their services and earnings to aid in their 
support, and the inmates of poorhouses, etc., may 
be required to ‘labor for the establishment to a rea¬ 
sonable extent.^^ However, a municipality is not 
entitled to the earnings of a minor child, not a 
pauper,20 although his parent is a pauper and is 
maintained by the municipality.21 Where the value 
of a pauper's services performed for the munici¬ 
pality exceeds the amount expended for his relief, 
the pauper cannot recover the excess in an action 
against the municipality for work and labor,22 un¬ 
less there are special circumstances warranting re¬ 
covery. 2 2 

In the absence of statute, local poor authorities 
do not have power to employ without compensation, 


8. Tex.—^Kirk v. Brazos County, 11 
S.W. 143. 73 Tex. 56. 

48 O-J. P 542 note 44. 

9. Ind.—Reniche v. Allen County, 
20 Ind. 243. 

48 C.J. p 542 note 45. 

10- Idaho.—Log-an County v. Mc- 
Fall, 35 P. 691, 4 Idaho 71. 

Me.—^Hayford v, Belfast, 14 A. 287, 
80 Me. .315. 

11. Miss.—^Polk V. Covington Coun¬ 
ty, 27 So. 598, 77 Miss. 803. 

12. Mass.—-Willington v. West 
Boylston, 4 Pick. 101. 

48 C.J. P 542 note 48. 

13. Vt.—^Aldrich V. Londonderry, 5 
Vt. 441. 

14. Mass.—Smith v. Colerain, 9 
Mete, 492. 

48 C.J. p 542 note 50. 

15. Vt.—Buck V. Worcester, 48 Vt. 

1 . 

le. vt.— ^Buck V. Worcester, supra. 


17. N.C.—^Edwards v. Branch, 52 N. 
C. 90. 

48 C.J. p 543 note 53. 

18. Cal.—Corpus Juris quoted in 
McBurney v. Industrial Accident 
Commission of California, 30 P.2d 
414, 416, 220 Cal. 124. 

Mass.—Chaffee v. Inhabitants of 
Town of Oxford, 33 l^.E.2d 298, 
308 Mass. 520, 134 A.L.R. 756. 
Mich.—Corpus Juris quoted in Vai- 
vida V. City of Grand Rapids, 249 
N.W. 826, 827, 264 Mich. 204, 88 
A.L.R. 707. 

Neb.—Corpus Juris cited in Hender- 
^hot V, City of Lincoln, 286 N.W. 
909, 914, 136 Neb. 606. 

48 C.J. p 543 note 54. 

“Employment^’ 

In statute authorizing county com¬ 
missioners to raise money for the 
support and “employment” of the 
poor, the word “employment” was 
held not to authorize county to pro¬ 
vide employment as well as direct 
relief to persons without means of 
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support, but to apply only to persons 
committed to a county asylum.— 
Sioux Palls Paint <& Glass Co. v. 
Knudtson, 281 N.W. 201, 66 S.D. 261. 
Slave 

A person who had used the serv¬ 
ices of a negro as a reputed slave 
was held not to be liable to the town 
which subsequently supported the 
negro as a pauper, for the value of 
his services while in such person’s 
service.—Overseers v, Kline, 9 Pa. 
217. 

19. Mass.—Beakey v. Town of Bil¬ 
lerica, 85 N.E.2d 620, 324 Mass. 
290. 

48 C.J. p 543 note 54. 

20. N.H.—Jenness v. Emerson, 15 
N.H. 486. 

21. N.H.—^Jenness v. Emerson, su¬ 
pra. 

22. N.H.—Abbott v. Premont, 34 N. 
H. 432. 

23. N.H.—^Abbott V. Premont, supra, 
48 C.J. p 543 note 64. 
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or to direct the employment of, a pauper having a 
settlement elsewhere.In determining the amount 
due, by virtue of statute, from the municipality of a 
pauper’s settlement to the municipality furnishing 
relief to him, the municipality of settlement is en¬ 
titled to credit for work performed by the pauper 
without wages as directed by the municipality fur¬ 
nishing the relief. 

Employment office. Under some statutes county 
commissioners have power to maintain an employ¬ 
ment office and to hire an employment manager in 
order to place the dependent poor in remunerative 
employment and to that extent conserve the poor 
fund;26 and the fact that the employment office is 
not restricted in its activities to helping only the 
dependent poor, but may furnish employment to 
those not in need, does not preclude its maintenance, 
as long as its principal function is to aid the depend¬ 
ent poor, and the occasional furnishing of employ¬ 
ment to those not in immediate need is only inci- 
dental.2'^ 

Rights of persons heconiing liable for support by 
contract with town. Any person who may have be¬ 
come liable for the support of a pauper by virtue of 
a contract with the municipality is entitled to his 
moderate services and the benefits thereof.^® A 
person having a right to ordinary and moderate 
services from a pauper by virtue of a contract with 
the municipality may bind himself by special con¬ 
tract to pay him wages for particular services,^® 
and it is too kte for such person, after entering 
into a special contract with a pauper, and after the 


latter has performed the contract, to contend that 
he had -a right to all the pauper’s services.^® So, if 
the keeper of a county poorhouse employs one of 
the paupers therein for his individual benefit, on a 
promise of compensation, he is liable in an action 
for work and labor performed.^^ 

Settlement and adjustment of rights. An over¬ 
seer of the poor having power to make a valid con¬ 
tract as to the pauper’s services has the right to 
settle and adjust all disputes that may arise concern¬ 
ing it,3 2 and, in the absence of fraud, a settlement 
made between the overseer and the other contracting 

party is conclusive.22 

§ 77. Support in Poorhouses 

Paupers may be maintained at a poorhouse at the ex¬ 
pense of the local authorities, under statutes in effect so 
providing, If there is a compliance with the statutory pro¬ 
visions as to the persons to be admitted and the proceed¬ 
ings for admission. 

Under some statutes paupers may be sent to, and 
kept in, the county poorhouse at the expense of the 
county, if there is a compliance with the provisions 
of the statutes as to the persons to be admitted-^^ 
and the proceedings preliminary to admission.^^ 
Under other statutes, although the county boards of 
counties of a specified class are authorized and re¬ 
quired to furnish proper and necessary support and 
maintenance to the paupers of the townships who 
are received at the county poorhouses,2 6 the town¬ 
ships to which the paupers belong are required to 
pay the county for support and maintenance so fur¬ 
nished by the county ;27 but the town of a pauper’s 


24. Me.—City of Auburn v. Inhab¬ 
itants of-Town of Farmington, 175 
A. 475, 133 Me. 213. 

25. Me.—City of Auburn v. Inhabi¬ 
tants of Town of Farmington, su¬ 
pra. 

Mass,—City of Marlborough v. City 
of Lowell, 10 N,E.2d 104, 298 Mass. 
271. 

Liability of pauper for support 
where sum expended does not ex¬ 
ceed value of services see supra § 
64. 

Work as condition of relief 

In action for reimbursement by 
city which furnished relief against 
city where relief worker had legal 
settlement, wherein auestion was 
whether city furnishing relief was 
required to give credit for work per¬ 
formed by relief worker, it was im¬ 
material whether relief worker was 
bound to perform work as condition 
of obtaining relief under statute, 
since city obtained work.—^City of 
Marlborough v. City of Lowell, su¬ 
pra. 

26. Mont.—State ex rel. Barr v. dis¬ 


trict Court of Fourth Judicial 
List, in and for Lake County, 91 
F.2d 399, 108 Mont. 433. 

27. Mont-—State ex rel. Barr v. 
District Court of Fourth Judicial 
Dist. in and for Lake County, su¬ 
pra. 

28. Mass.—Wilson v. Church, 1 
Pick. 23. 

48 C.J. p 543 note 59. 

29. Mass.—Wilson v. Church, 1 
Pick. 23, supra, 

30. Mass.—Wilson v. Church, supra. 

31. N.Y.—^Bergin v. Wemple, 30 N. 
Y. 319. 

32. Vt,—^Billings V. Kneen, 57 Yt. 
428. 

33. Vt.—^Billings v. ICneen, supra. 

34. Ind.—^Reiniche v, Allen County, 
20 Ind. 243. 

48 C.J. P 543 note 70. 

Establishment and conduct of poor- 
houses see supra § 17. 

35. N.J.—^Roefcaway Tp. v. Morris 
County, 59 A. 373, 68 IST-J.Law 16. 

48 C.J. p 644 note 71. 
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36. Ill.—^People ex rel. Bergan v. 
New York Cent. R. Co., 64 N.E.2d 
895. 392 Ill. 525. 

Food, clothing, and burial expense 
As used in statute authorizing 
counties to furnish support and 
maintenance for paupers in county 
poorhouse, ‘'support'* means to main¬ 
tain, and to “maintain” is to sup¬ 
port; to keep up; to supply with 
what is needed; and, hence, support 
and maintenance authorized to be 
furnished include food, clothing, and 
burial expense.—^People ex rel. Ber¬ 
gan V. New York Cent. R. Co., su¬ 
pra, 

37. Ill.—^People ex rel. Bergan v. 
New York Cent. R. Co., supra— 
People ex rel- Thies v. Baltimore 
& O. S. W. R. Co., 190 N.E. 280, 
356 lU, 272. 

Order requiring support by relative 
Existence of court order requiring 
pauper’s relative to care for him did 
not relieve town in which pauper 
resided from liability to county for 
cost of maintaining pauper in coun¬ 
ty poorhouse on failure of relative 
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settlement is not 'liable for the expenses of his sup¬ 
port at a state almshouse^S unless the statute so 
provides,39 and recovery has been denied for the 
expense of transporting a pauper to the county poor- 
house.^® Unless the statute expressly confers on 
overseers of the poor the power so to do, they can¬ 
not remove and maintain a poor person, against his 
will, in a poorhouse outside of the poor district to 
which such poor person belongs.^i 

Liability of pauper and his estate. Where a per¬ 
son is duly admitted into the county poorhouse -and 
supported there, pursuant to statute, it has been 
held that the county cannot recover the value of 
such support either on an express^^ or implied^^ 
contract, unless such recovery is authorized by 
statute and the fact that the pauper owned 
property at the time of his admission will not render 
his estate liable in the absence of affirmative evi¬ 
dence of deception on his part as to his need of 
relief.'^s On the other hand, it has been held that a 
county may recover from the estate of an inmate of 
the county poor farm for support furnished after 
the time he became financially able to support him¬ 
self.^® A pauper inmate has been held to be under 
no obligation, after coming into possession of funds, 
to pay for support furnished prior to that time,'^'^ 
and payment by him in settlement of the county’s 
claim is without consideration;^® but, in the ab¬ 
sence of statut'e, the pauper has no right of action 
against the county to recover back the sum so 
paid.^® 

Liability of pauperis relatives. In some juris¬ 
dictions it has been held that, under a statute au¬ 


thorizing recovery against a pauper’s relatives for 
money expended in his relief, a county may recover 
from such relatives money expended for relief at a 
poor farm,®® and the fact that the pauper was ad¬ 
mitted to the poor farm without formal written 
order,or without the making of any record in 
relation thereto,®® -will not relieve the relative from 
liability for his support therein. 

§ 78. Support in Asylums, Reformatories, 
Prisons, Etc. 

a. In general 

b. Asylums 

c. Reformatories 

d. Prisons or jails 

a. In Greneral 

Provision is sometimes made fop the support of per¬ 
sons at public institutions and for the recovery of the ex¬ 
pense thereof from the inmates or those legally liable for 
their support. 

Provision is sometimes made for the support of 
particular persons at public institutions®® and for 
the recovery of the expense thereof from- the in¬ 
mates of the institution or from persons legally lia¬ 
ble and financially able to pay for the inmates’ sup¬ 
port®^ In the absence of statute permitting re¬ 
covery, an individual committed to an institution 
against his will, because of an infraction of the 
law which, although not a crime, was nevertheless 
an offense of a criminal nature, has been held not 
liable to reimburse a municipality which paid for his 
maintenance at the institution.®® Under some stat¬ 
utes, a mimicipality or county is liable to the state 


to comply with the order.—^Winne¬ 
bago County V. Town of 'Shirland, 

3a ]Sr.E.2d 646, 309 Ill.App. 553. 

38. Mass.—Commonwealth v. Bra- 
cut, 8 Gray 455. 

39. Mass.—Commonwealth v. Bra- 
cut, supra. 

48 C.J. p 544 note 86. 

40. Pa.—^Toung v. Lehigh County 
Poor Birectors, 22 Pa.Bist. 562. 

41- Pa.—^Armstrong v. Berwick Bor¬ 
ough, 10 Pa.Co. 337. 

48 C.J. p 543 note 68. 

42. Mo.—Corpus J'urls cited in Fos¬ 
ter V. Fraternal Aid Union, App., 
87 S.W.2d 669, 671. 

48 C.J. p 544 note 73. 

Liability of pauper and pauper’s es¬ 
tate for support generally see su¬ 
pra § 84. 

43. Ind.—Montgomery County v. 
Ristine, 24 N.E. 990, 124 Ind. 242, 
8 L.II.A. 461—Switzerland County 
V. Hildebrand, Smith 361. 

44- Pa.—^Montgomery County v. 
Nyce, 28 A. 99*9, 161 Pa. 82. 

48 C.J. p 544 note 75. 


45. N'.T.—^Matter of Carroll, 106 N. 
Y.S. 681, 55 Misc. 496. 6 Mills Surr. 
232, affirmed 111 N.T.S. 1112, 127 
App.Biv. 932. 

46. Ill.—^Tazewell County v. Cooney, 
215 IlLApp. 617. 

48 C.J. p 544 note 77. 

47. Ky.—^Potter-Matlack Trust Co. 
V. Edmonson County, 276 S.W. 491, 
210 Ky. 705—^Mason County Infirm¬ 
ary V. Smith, 64 S.W. 466, 111 Ky. 
636, 23 Ky.L. 860. 

48. Ky.—^Potter-Matlack Trust Co. 
V. Edmonson County, 276 S.W. 491, 
210 Ky. 705. 

49. Ky.—^Potter-Matlack Trust Co. 
V. Edmonson County, supra. 

50. Iowa.—^Hamilton County v, Hol¬ 
lis, 119 N.W. 978, 141 Iowa 477. 

48 C.J. p 544 note 82. 

Right of action against relatives for 
support of paupers generally see 
supra § 62. 

61- Iowa.—^Bremer County V. Schroe- 
der, 206 N.W. 303, 200 Iowa 1285. 

52. Iowa.—Bremer County v, Schroe- 
der, supra. 


53. Ga.—^BeJarnette v. Hospital Au¬ 
thority of Albany, 23 S.E.2d 716, 
195 Ga. 189. 

54. Iowa.—Woodbury County v, 

Harbeck, 278 N.W. 918, 224 Iowa 
1142. 

Mass.—Treasurer and Receiver Gen¬ 
eral V. Town of Bourne, 175 N.E. 
643, 275 Mass. 313. 

Pa.-—In re Stoner’s Estate, 56 A. 2d 
250, 358 Pa. 252—In re Shannon's 
Estate, 12 Pa.Bist. & Co. 711, 25 
Luz.Leg.Reg. 141—Commonwealth 
V. Paulaski, Com.PI., 43 Lack.Jur. 
92—Commonwealth v. Powell, Com. 
PI., 35 Luz.Leg.Reg. 352—In re 
Puhl’s Estate, Orph., 61 Montg.Co. 
133, 12 Som.Leg.J. 263, 59 York 
Leg.Rec. 28—Commonwealth v. 
Fair, Com.Pl., 90 Pittsb.Leg.J. 116 
—^In re Lauck’s Estate, Orph., 62 
York Leg.Rec, 200. 

Wis.—In re Banski’s Guardianship^ 
276 N.W, 626, 226 Wis. 361. 

48 C.J. p 508 notes 95, 96, p 619 note 
71 Ecl'3 (2), P 520 note 99 £b}. 

55- N.Y*—^In re Chiarles* Estate, 40 
N.Y.S.Zd 906, 181 Misc. 194. 
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for the board or support of persons from the mu¬ 
nicipality or county in certain state institutions,^6 
and the liability of the municipality to the state is 
not dependent on the financial ability of the in¬ 
mate’s kindred to pay for his support.57 Some pro¬ 
visions permitting recovery by the public author¬ 
ities from the inmate for his support at a state in¬ 
stitution have been held not to give the public au¬ 
thorities a lien on the inmate’s estate and a stat¬ 
ute giving the public authorities a preferred claim 
against the estate of the inmate have been held not 
to afford a preference over a claim which accrued 
against the inmate’s estate before the enactment 
of the statute.®^ 

b. Asylums 

Insane paupers may be maintained at an asylum at 
the expense of the municipality where they have their 
legal settlement, provided the proceedings for commit¬ 
ment substantially comply with statutory requirements. 

The support of insane paupers committed to the 
state asylum is usually imposed by statute on the 
municipalities or poor districts in which they had 
their settlement,or a municipality or poor dis¬ 
trict, other than that of his settlement, from which 
an insane pauper is committed, is made directly lia¬ 
ble for his support,®^ with a right to recover there¬ 
for from the municipality or district in which the 
pauper has his settlement®^ Recovery may be had, 
from the municipality or county ultimately liable, 
for clothing destroyed by an insane pauper, with¬ 
out fault of the asylum overseers or keeper,®® and, 
in the case of a sick pauper, the expense of com¬ 
mitment to an asylum.Where the insane pauper 
has no settlement within the state, the liability for 
his support is in some jurisdictions imposed on the 
county, municipality, or poor district in which he 
resides or from which he is committed.®® A de¬ 
partment of welfare has been held entitled to apply 
on its account for maintaining an insane person. 


committed to an asylum, disability benefits payable 
to the insane person under an insurance policy.®® 

Notice to fix liability. Where the statute gives a 
municipality a right to reimbursement for expenses 
incurred in the support of a pauper in an asylum, 
on giving notice to the municipality of the pauper’s 
settlement, the giving of proper and timely notice to 
the municipality of settlement is a condition pre¬ 
cedent to the right of action to recover such ex¬ 
penses®*^ unless notice is waived.®® In the absence 
of any provision for notice, however, none need be 
given.®® 

Validity of commitment. The proceedings for the 
commitment of a pauper must show a substantial 
compliance with the statute, and, where such com¬ 
mitment is irregular, the expenses of the pauper’s 
commitment and maintenance in the asylum can¬ 
not be recovered from the place of his settlement.*^® 
Under some statutes a commitment by overseers 
of the poor without an adjudication by any court 
or magistrate is irregular, so that the municipality 
cannot recover the cost of the lunatic’s support 
from the place of his settlement.*^! In other ju¬ 
risdictions such a commitment is within the mean¬ 
ing of the statute, and a recovery is permitted,*^® 

Removal tOj and support iUj asylum outside the 
state. The municipality of a person’s settlement 
is not liable to the municipality in which such per¬ 
son had fallen into distress for the expense of his 
removal to, and support in, an asylum in another 
state, even though a removal to some asylum was 
necessary to the comfort and relief of the pauper.*^® 

Commitment to asylum or home for children. 
The rule of nonliability for the support of a pau¬ 
per in an asylum, where the commitment thereto 
is invalid, applies where one municipality seeks to 
recover from another municipality the expenses of 
supporting a child committed to a home or insti- 


56. Iowa.—^Woodbury County v. Har- 
beck, 278 N.W. 918, 224 Iowa 1142. 

Mass.—Treasurer and Receiver Gen¬ 
eral V. Town of Bourne, 175 N.E. 
643, 275 Mass. 313. 

57. Mass.—Treasurer and Receiver 
General v. Town of Bourne, supra. 

58. Wis.—^In re Banski’s Guardian¬ 
ship, 276 N.W. 626, 226 Wis. 361. 

59- Wis.—^In re Banski's Guardian¬ 
ship, supra. 

60, Mass.—Adams v. Ipswich, 116 
Mass. 670. 

48 C.J. p 544 note 88. 

Reimbursement of public authorities 
for maintenance of insane persons 
generally see Insane Persons § 75 i 
h. ' 


61. Mass.—^Waltham v. Brookline, 
119 Mass. 479. 

48 C.J. p 544 note 89. 

62. Vt.—St. Johnsburg v. Water¬ 
ford, 15 Vt. 692, 699. 

48 C.J. p 636 note 23, p 544 note 89. 

63. Vt.—St. Johnsburg v. Waterford, 
15 Vt. 692. 

64. Me.—Eastport v. Belfast, 40 
Me. 262. 

48 C.J. p 536 note 22. 

65. Mass.—^Jennison v. Roksbury, 9 
Gray 32. 

48 C.J. p 545 notes 90, 91. 

66. Ky.—^Department of Welfare of 
Commonwealth of Kentucky v. 
Farmer’s Committee, 162 S.W.2d 
796, 290 Ky. 813. 
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67. Me.—Eastport v. Belfast, 40 
Me. 262. 

48 C.J. p 545 note 94. 

68. Mass.—^Bradford v. Cambridge, 
80 N.E. 610, 195 Mass. 42. 

69. N.H.—^Merrimack County v. Jaf- 
frey, 58 N.H. 426—Merrimack 
County V. Concord, 39 N.H. 213. 

70. Me.—^Naples v. Raymond, 72 
Me. 213. 

48 C.J. p 545 note 98. 

71. R.I.—Tiverton v. Pall River, 7 
R.I. 182. 

48 C.J. p 545 note 99. 

72. Mass.—Cummington v. Ware- 
ham, 9 Cush. 585. 

73. Mass.—Deerfield v. Greenfield, 1 
Gray 614. 
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tution for destitute children.'^^ In some jurisdic¬ 
tions, counties are made liable in certain cases for 
the maintenance of children in an asylum for the 
deaf and durnh, subject to rules of the state board 
of charities regulating- admission to such an institu¬ 
tion, ibut the enforcement of such rules may be 
waived.'^® 

c. Reformatories 

The municipality where a pauper has his iegai settie- 
ment is iiabie, under some statutes, for the expenses of 
his maintenance at a reformatory. 

In the absence of statute there can be no liabil¬ 
ity on the municipality where a person had his 
last legal settlement to pay the county for his 
maintenance in a reformatory's By statutes in 
some jurisdictions the municipality where a pau¬ 
per, committed to the house of correction, has his 
legal settlement is made liable to the master of such 
house of correction for the expense of his support. 
Under such a statute the municipality in which the 
pauper has a settlement at the time the expense of 
his support is incurred is liable therefor, although 
he gains a settlement in another municipality before 
the account of such expense is audited and certified 
by the overseers of the house of correction.so The 
municipality of a pauper’s settlement is not re¬ 
lieved from liability for his support by the neglect 
of such overseers to perform their statutory duty 
of establishing rules to govern the persons com¬ 
mitted, of providing the materials for their employ¬ 
ment, and of keeping account thereof.^^ However, 
the municipality of a pauper’s settlement is not lia¬ 
ble for his support in the house of correction im- 
less the account thereof be audited and certified by 
the overseers of such house within the time pre¬ 
scribed by statute.®2 Under some statutes the mu¬ 
nicipality from which an inmate of the reforma¬ 
tory was committed may recover for his supiport 
from the municipality of his legal settlement.®® 


Validity of commitment. It has been held in 
some jurisdictions that the invalidity of the com¬ 
mitment of a person to a reformatory or workhouse 
is a defense to an action against the municipality 
to enforce its liability for his support while there, 
but in others it has been held that actual commit¬ 
ment is sufficient to fix such liability, although the 
commitment was unlawful. 

d. Prisons or Jails> 

The keeper of a prison or jail has a right of recovery 
against the municipality, under some statutes, for the 
support of a prisoner. 

The keeper of a prison or jail has no right of 
action against a municipality for the support of a 
prisoner, independently of statute or contract.®® 
However, some statutes give a right of action 
against the municipality where the offense was com- 
mitted,®7 while others impose on the municipality 
where the jail is situated the duty in the first in¬ 
stance to support a prisoner, when in need thereof, 
and give it the right to reimbursement from the mu¬ 
nicipality of his legal settlement.®® A mimicipal- 
ity which has paid for the support of a criminal 
in its workhouse, without being liable to do so, can¬ 
not recover therefor from the municipality of his 
settlement.®® 

A transient person committed to jail becomes at 
once in need of relief, regardless of his financial 
condition, within the meaning of a statute provid¬ 
ing that, if a transient person committed to jail is in 
need of relief, the jailer shall support him until 
the jailer represents the situation to the overseer of 
the poor of the municipality in which the offense 
was committed, after which the overseer shall pro¬ 
vide for his support;®® and the question of his abil¬ 
ity to pay for his support does not arise as between 
the keeper of the jail and the municipality wherein 
the offense was committed, but becomes an issue 
only when that municipality seeks reimbursement 


74. Me.—^Lfimington v. Alfred, 119 
A. 121, 122 Me. 171. 

48 C.J. p 545 note 3. 

Commitment of juvenile delinquents 
and dependents generally see In¬ 
fants §§ 93-102. 

75. N.Y.—^Matter of Lansing, 163 
N.Y.S. 639, 89 Misc. 312. 

76. N.Y.—Matter of Lansing, supra. 

48 C.J. p 546 note 5. 

77. Pa.—^Lawrence County v. Big 
Beaver, 2 Pa.Dist. 760, 12 Pa.Co. 
414. 

48 C.J. p 546 note 7. 

78. Pa.—Lawrence County v. Big 
Beaver, supra. 

78, Mass.—Watson v. Charlestown, 
6 Mete. 54. 

48 C.J. p 546 note 9. 


SO. Mass.—Boston v. Amesbury, 4 
Mete. 278. 

81. Mass.—Wade v. Salem, 7 Pick. 
333. 

82. Mass.—^Boston v. Amesbury, 4 
Mete. 278. 

83. Me.—Cushing v. Friendship, 36 
A. 1001, 89 Me. 525. 

48 C.J. p 546 note 13. 

84. Me.—^Portland v. Bangor, 65 Me. 
120, 20 Am.S.R. 681. 

48 C.J. p 547 note 22. 

85. Mass.—Taunton v. Westport, 12 
Mass. 355. 

Vt.—^Newfane v. Dummerston, 34 Yt. 
184. 

86. N.H.—^Mace v. Nottingham- 
West, 1 N.H. 52. 
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Vt.—Houghton V. Danville, 10 Vt. 
537. 

Who liable for maintenance of 
prisons and prisoners generally 
see the C.J.S. title Prisons § 26, 
also 50 C.J. p 366 note 40-p 368 
note 75. 

87. Vt.—City of Montpelier v. Town 
of Calais, 39 A. 2d 350, 114 Vt. 5. 

48 C.J. p 546 note 16. 

88. N.H.—^Amherst v. Hollis, 9 N.H. 
107. 

48 C.J. p 546 note 17. 

89. Mass.—Worcester v. Auburn, 4 
Allen 574. 

90. Vt.—Town of Randolph v. Lyon, 
175 A. 1, 106 Vt. 495--CatIin v. 
Town of Georgia, 152 A. 89, 163 
Vt. 97. 
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from tlie municipality of his residence.^^ A person 
confined in jail is regarded as a pauper within the 
meaning of a statute requiring that every municipal¬ 
ity shall be liable for any expense which shall be in¬ 
curred for the relief of any pauper by any inhab¬ 
itant, not liable by law for his support, after notice 
and request made to the overseers of such munici¬ 
pality, and until provision is made for him.^^ a 
provision of statute to this effect has been held in 
some jurisdictions applicable to persons detained in 
jail on civil process,93 but not to persons confined 
on criminal process.9^ Under some statutes the ex¬ 
pense of board and care of a transient person com¬ 
mitted to jail on criminal process is assumed by 
the state, and no municipality is liable for his sup¬ 
port until his discharge.95 

Prisoner as transient person. A person commit¬ 
ted to jail is a transient person within the meaning 
of a statute providing for the relief of transient 
persons, since he is confined in a place not his 
home.96 Clearly, a person brought from one mu¬ 
nicipality and confined to jail in another is a tran¬ 
sient person within the meaning of such a statute, 
regardless of whether he is a pauper;97 and even 
a person who has a residence in the municipality 
at the time of confinement therein becomes a tran¬ 
sient person when committed to jail as he is then 
confined at a place not his home.98 

§ 79. Actions or Proceedings against Munici¬ 
palities for Supplies, Services, and 
Expenditures 

a. In general 

b. Conditions precedent 


c. Defenses 

d. Time to sue, limitations, and laches 

e. Parties 

f. Pleadings 

g. Evidence 

h. Trial, verdict, and judgment 

i. Review 

j. Amount of recovery; costs 
a. In G-eneral 

The remedy provided by statute for the recovery of 
the cost of relief furnished to a poor person should be 
followed, and is sometimes held' to be exclusive. 

The particular remedy provided by statute for 
the recovery of the cost of relief furnished to a 
poor person may and should be followed,99 and is 
sometimes held to be exclusive.^ However, it has 
been held that a statute providing a particular mode 
of redress in a summary way does not take away 
the common-law remedy,2 and, if the remedy given 
by statute is inadequate, plaintiff may resort to 
the means of redress given by the common law.3 
Where two statutory remedies are not antagonis¬ 
tic, both may exist at the same time.^ Unless an¬ 
other remedy is expressly provided by statute, as¬ 
sumpsit will lie against the municipality or dis¬ 
trict of the pauper’s settlement^ 

The state, when seeking to recover from a county 
for the care and maintenance of certain residents 
of the county at a state hospital, has been held 
not to be confined to the remedy of certiorari to 
review the acts of the board of supervisors of the 
county,® and to have the right to sue directly on 
the claim in an action where its claim has never 


91. *Vt.—Catlin v. Town of Georgia, 
supra. 

Xnability to coznmaud resources 
Statute requiring overseer of poor 
for town In which offense was com¬ 
mitted by transient person, commit¬ 
ted to jail in another town and in 
need of relief, to provide for his 
support, does not require that he be 
pauper, but contemplates such sup¬ 
port, irrespective of offender's re- 
so\u*ces and means, if unable to com¬ 
mand his resources or procure relief 
because of sudden illness or injury. 
—^Town of Randolph v. Lyon, 175 A. 
1, 106 Vt. 495. 

92. Vt.—^Holmes v. St Albans, 
Brayt 179. 

Liability to individual after notice 
for support furnished pauper gen¬ 
erally see supra § 6S. 

93. Vt.—City of Montpelier v. Town 
of Calais, 39 A.2d 350, 114 Vt 6. 

48 C.J. p 547 note 20. 


94. Mass.—^Adams v. Wiscasset, 5 
Mass. 328. 

95. Vt—City of Montpelier v. Town 
of Calais, 39 A.2d 350, 114 Vt 5. 

96. Vt—City of Montpelier v. Town 
of Calais, supra—Town of Ran¬ 
dolph V. Lyon, 175 A. 1, 106 Vt 
495. 

97. Vt—Town of Randolph v. Lyon, 
supra. 

98. Vt.—Town of Randolph v. Lyon, 
supra. 

99. Pa.—Lackawanna County Inst. 
List. V. Wayne County Inst List, 
Com.Pl., 43 Lack.Jur. 41. 

Vt.—St. Albans Hospital v. City of 
St Albans, 176 A. 304, 107 Vt 64. 

1. N.Y.—Town of Manlius v. Town 
of Pompey, 250 N.Y.S. 690, 140 
Misc. 505. 

Wis.—Town of Holland v. Village of 
Cedar Grove, 282 H.W. Ill, 448, 
230 Wis. 177. 

48 C.J. p 647 note 38. 
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Quantum meruit 

County social welfare board, being 
subordinate to state board of social 
welfare and not an independent gov¬ 
ernmental agency, was not amenable 
to an action of quantum meruit for 
compensation for major surgical op¬ 
erations performed on indigent coun¬ 
ty residents.—^Dellinger v. County 
Social Welfare Board of Harper 
County, 124 P.2d 513, 155 Kan. 207. 

2. Conn.—Wethersfield v, Stamford, 
1 Root 68. 

48 C.J, p 547 note 39. 

3. Ala.—^Autauga County v. Davis, 
32 Ala. 703. 

4. Vt.—Woodstock V. Hartland, 21 
Vt. 563. 

48 C.J. p 547 note 42. 

5. Pa.—Lawver v. Snyder County 
Poor Directors, 13 Pa.Dist. & Co. 
283. 

48 C.J. p 547 note 40. 

6. N.Y.—^People v. Chenango Coun¬ 
ty, 39 N.Y.S.2d 785. 
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■been audited or disallowed by the board of su¬ 
pervisors of the county."^ 

Proceedings before state cojnmission or de¬ 
partment Under some statutes claims between 
•counties or municipalities to recover for relief fur¬ 
nished to poor persons are enforced by proceed¬ 
ings before a state commission or department.s 
Such a proceeding, although designated an “action*' 
in the statutes, has been held not to constitute an 
action in the proper sense.^ In such -proceedings, 
the commission determines whether the person aid¬ 
ed was a poor person and what municipality was 
the place of his legal settlement it does not have 
power to settle disputes according to the equities 
of the case, but only according to the mandate of 
the statute,and when the commission has made 
its determination and served the notice required 
by the statutes its duties are at an end.l2 A mere 
irregularity with respect to the time when the is¬ 
sues were submitted to, or decided by, the state 
department has been held not to invalidate its 
decision where the department had jurisdiction of 
the matter, and the locality affected failed to raise 
timely objection to the irregularity.i^ 

The determination of the state official in such 
proceedings may and should be reviewed in the 
manner prescribed by statute.i^ Under some stat¬ 


utes the appropriate mode to review such proceed¬ 
ings is a direct appeal from the commission's de¬ 
termination to the courts,15 and not by an action to 
review brought against the commission;!5 and, 
while a review instituted by the service of a sum¬ 
mons and complaint in an action against the com¬ 
mission may be countenanced where the parties 
have appeared generally and have made no CHb- 
jection to the method adopted,a review thus im¬ 
properly instituted cannot be had where objection 
thereto is raised by a special appearance interposed 
for the sole purpose of dismissing the action.i^ 
The review by the court of the commission's de¬ 
termination is wholly statutory.!9 A notice of ap¬ 
peal properly served operates under the statute to 
remove the record from the commission to the 
court,2(1 and the appeal is tried on the record made 
before the commission,^! 

Jurisdiction and venue. The particular court 
or courts in which actions to recover for the sup¬ 
port of paupers shall or may be brought,^2 and the 
venue of such actions,23 are matters of statutory 
regulation. 

b. Conditions Precedent 

There must be a compliance with conditions precedent 
before a recovery may be had against a municipality or 
county for support furnished to poor persons. 


N.Y.—^People v. Chenango Coun¬ 
ty, supra. 

‘Sr, N.Y.—^Hardenbrook v. Combs, 290 
N.Y.S. 290, 160 Misc. 646. 

"Wis,—^Ashland County v. Bayfield 
County. 12 N.W.2d 34, 244 Wis. 
210—^Milwaukee County v. Indus¬ 
trial Commission, 279 N.W. 655, 
228 Wis. 94. 

Alternative procedures 

Failure of state department of so¬ 
cial welfare to set date and give 
notice to public welfare district 
-commissioner of hearing on question 
■of liability for family on relief in 
-another welfare district did not ren¬ 
der decision fixing liability of dis- 
Ttrict invalid, where alternative pro- 
■cedure by which decision could be 
-rendered within specified number of 
•days after receipt of request for de¬ 
cision was followed.—Hardenbrook 
-V. Combs, 290 N.Y.S. 290, 160 Misc. 
546. 

.Statute held valid 

Statute giving industrial commis¬ 
sion jurisdiction and exclusive pow¬ 
der to determine claims between 
■counties and municipalities for re¬ 
lief furnished paupers is not void on 
ground of an unconstitutional dele¬ 
gation of judicial pow'er.—^Dane 
'County V. Barron County, 26 N.W. 
-2d 249, 249 Wis. 618* 


9. Wis,—^Ashland County v. Bay -1 

field County, 12 N.W.2d 34. 244; 
Wis, 210—Town of Holland v. Vil¬ 
lage of Cedar Grove, 282 N.W. Ill, 
448, 230 Wis. 177. | 

10. Wis.—Town of Holland v. Vil¬ 
lage of Cedar Grove, supra. , 

11. Wis.—Town of Holland v. Vil¬ 
lage of Cedar Grove, 282 N.W. Ill, 
448, -230 Wis. 177. 

12. Wis.—Milwaukee County v. In¬ 
dustrial Commi-ssion, 279 N.W. 665, 
228 Wis. 94. 

13. N.Y.—^Hardenbrook v. Combs, 
290 N.Y.S. 290, 160 Misc. 546. 

14. N.Y.—^Application of Hurland, 
16 N.Y.S.2d 405, 172 Misc. 960, af¬ 
firmed In re Purland, 23 N.Y.S.2d 
10, 260 App.Div. 425, reargument 
denied 26 N.Y.S.2d 1013, 261 App. 
Biv. 847, affirmed 36 N.E.2d 452, 
286 N.Y. 607. 

15. Wis.—Milwaukee County v. In¬ 
dustrial Commission, 294 N.W. SO9, 
236 Wis, 25^—^Milwaukee County v/ 
Industrial Commission, 279 N.W. 
665, 228 Wis. 94. 

Review of judicial proceedings see 
infra subdivision i of this section. 

16. ‘Wis.-^Milwaukee County v. In¬ 
dustrial Commission, 294 N.W. 809, 
236 Wis. 252—-Milwaukee County 
V. Industrial Commission, 279 N.W. 

• 655, 228 Wis. 94.- ' 


17. Wis.—Milwaukee County v. In¬ 
dustrial Commission, 279 N.W. 655, 
228 Wis. 94. 

18. Wis.—^Milwaukee County v. In¬ 
dustrial commission, 294 N.W. 809, 
236 Wis. 252. 

19. Wis.—Milwaukee County v. In¬ 
dustrial Commission, 294 N.W. 809, 
236 Wis. 252. 

20L Wis.—^Milwaukee County v. In¬ 
dustrial Commission, 279 N.W. 655, 
228 Wis. 94. 

21. Wis.—^Milwaukee County v. In¬ 
dustrial Commission, 279 N.W. 655, 
228 Wis. 94. 

22. Ill.—Town of Aroma Park v. 
Town of Papineau, Iroquois Coun¬ 
ty, 39 N.E.2d 396, 313 Ill.App. 135. 

Pa.—^Lawver v. Snyder County Poor 
directors, 13 Pa-Dist. & Co. 283— 
Lackawanna County Inst. List. v. 
Wayne County Inst, List., Quar. 
Sess., 43 Lack.Jur. 41—Common¬ 
wealth V. Allegheny County Inst. 
Dist., Com.Pl., 90- Pittsb.Lteg.J. 275. 

48-aJ. P 649 note 75. . 

23. ' Ohio.—^Muskinfeum County In- 

' firmary v. Toledo, 15 Ohio St. 409. 

Pa.—Lackawanna Oouhty Inst. List. 
V. Wayne County Inst Dist, Quar* 
Sess.; 43 LacitJur. 41. 

48 C.J. p 549 note 76. 
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Since the 'liability of municipalities and coun¬ 
ties for the support of the poor is purely statutory, 
unless there is a compliance with statutory prerequi¬ 
sites there can be no recovery, however equitable 
the claim,-^ although substantial compliance has 
been held sufficient.^® However, compliance with 
statutory prerequisites to an action to recover for 
support is not necessary in order to maintain an 
action to recover back money voluntarily paid by 
one municipality to another for the support of a 
pauper, under the mistaken belief that it was liable 
for such support. 

Presentation or verification of claim. Unless the 
pauper laws so declare, a claim for relief furnished 
need not be presented to the town or city liable 
therefor in order to sustain an action for reim- 
bursement,^'^ and a special statute providing for 
the presentation of claims against defendant city 
must yield to the pauper statute, which is general 
and uniform in its application.^ 8 Recovery may 
be permitted for medical services notwithstanding 
the claim therefor was not verified where a bill 
was attached to the usual form for claims and any 
dereliction in failing to have the claim verified 
was that of the person accepting the claim for fil- 

ing.29 

Itemising claims. It is not necessary that a claim 


presented to one municipality by another for ex¬ 
pense incurred in the support of a pauper should 
be itemized unless the pauper statutes so provide 
nor, where a town employs a person to relieve a 
pauper, is it a prerequisite to an action by such 
municipality against the one of the pauper’s set¬ 
tlement that the claim against plaintiff municipal¬ 
ity by the person so employed be itemized.^^ 

Recottrse against pauper's relatives. A munici¬ 
pality suing that of a pauper’s settlement or resi¬ 
dence for his support need not first assert its claim 
or exhaust its remedies against the pauper’s rela- 
tives.3^ On the other hand, it has been held that 
a county is not liable to a municipality therein for 
the support of a person who has a relative in the 
county liable for his support, and able to furnish 
it, where the municipality made no demand on such 
relative to comply with his legal obligation.^^ 

Recourse against pauper's estate. Where a per¬ 
son has property inadequate for his needs, an in¬ 
dividual extending relief to him need not, before 
presenting his demand against the county for such 
proportion of the relief as would ultimately be 
chargeable against the county, exhaust the pau¬ 
per’s estate.34 

Certificate of correctness of charges. In some 
jurisdictions the statute requires as a condition pre- 


24. Neb.—Frontier County v. Lin¬ 
coln County, 238 N.W. 317, 121 
Neb. 701. 

Okl.—Board of Com’rs of Okmulg-ee 
County V. Ming-, 156 P.2d 820, 195 
Okl. 234. 

48 C.J. p 548 note 45. 

Duty of relief on public authorities 
in general see supra § 3. 

!Fi3ue limitation, as condi-tion. preced¬ 
ent 

The provision for recovery of re¬ 
lief expenses from the town liable 
therefor if action is commenced 
■within two years is a condition pre¬ 
cedent to the right to recover rather 
than a statute of limitations, and the 
town cannot waive such reauirement 
or agree to entry of judgment as to 
items of relief when action to recov¬ 
er therefor has not been brought 
within prescribed time.—City of 
Waltham v. City of Newton, 27 N.E. 
2d 965, 306 Mass. 59. 

Actaal dishnrsement of amount 
sought 

(1) A county has no claim against 
town therein for amount of relief 
furnished pauper, having legal set¬ 
tlement in such town, by village in 
such county, until latter has paid 
village's claim against town for such 
amount.—Town of Holland v. Village 
of Cedar Grove, 282 N.W. Ill, 448, 
230 Wis. 177. 


(2) However, actual disbursement 
by town, assuming burden of fur¬ 
nishing relief to persons falling into 
distress therein, before notice to 
town in which they have settlement, 
to remove or make other provision 
for them, is not essential in order to 
recover from town of settlement 
money subsequently paid for their 
support by town assuming such bur¬ 
den.—Inhabitants of Town of San¬ 
ford V. Inhabitants of Town of Hart- 
land, 34 A.2d 15, 140 Me. 66. 

(3) Further, town could recover 
notwithstanding overseer of poor had 
not drawn any town orders or paid 
out any money for care and support, 
where overseer had agreed that town 
would be responsible for expenses, 
and it appeared that board, care, and 
medical expenses had been paid in 
part out of fund appropriated by 
town for free hospital beds, and that 
balance of expense had remained on 
open account between hospital and 
town.—Town of Hardwick v. Town 
of Barnard, 148 A. 408, 102 Vt. 330. 

25, Minn.—^Redwood County v. Min¬ 
neapolis, 148 N.W. 469, 126 Minn. 
512. 

Wis.—Green Lake County v. Leon, 
208 N.W. 943, 190 Wis. 166. 

26. Conn.—^Bristol v. New Britain, 
41 A. 548, 71 Conn. 201. 
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27. NT.—Onondaga County v. Am¬ 
sterdam, 124 N.Y.S. 558, 139 App. 
Div. 877. 

Filing or allowance of claim 

Claims for goods furnished for re¬ 
lief of township poor on proper or¬ 
der of trustee need not be filed in 
county auditor’s office or allowed by 
county commissioners or paid in war¬ 
rants.—^Wayne Tp. v. Brown, 186 N. 
E. 841, 205 Ind. 437. 

28. NY.—Onondaga County v. Am¬ 
sterdam, 124 N.Y.S. 558, 139 App. 
Div. 877. 

29. Colo.—Board of Com’rs of Crow¬ 
ley County V. Desmond, 90 P.2d 
619, 104 Colo. 269. 

30. Conn.—Old Saybrook v. Milford„ 
56 A. 496, 76 Conn. 152. 

48 C.J. p 548 note 50. 

t 

31. Minn.—^Albion v. Maple Lake, 74- 
NW. 282, 71 Minn. 503. 

32. Ill.—Town of Aroma Park' v> 
Town of Papineau, Iroquois Coun¬ 
ty, 39 NE.2d 396, 313 Ill.App. 135. 

48 C.J. p 548 note 52. 

33. Neb.—^Newark Tp. v. Kearney 
County, 155 NW. 797, 99 Neb. 142. 

34. Ill.—Christian County v. Rock¬ 
well, 25 Ill.App. 20. 

48 C.J. p 548 note 54. 



70 C.J.S. 


PAUPERS 


cedent to the recovery of expenses incurred for 
pauper supplies that all such claims and bills shall 
be certified to be correct by the proper officers of 
the poor of the municipality or county sought to 
be charged.35 This certificate partakes of a judi¬ 
cial character, and is binding on the county in the 
absence of fraud.^S The board of county super¬ 
visors may waive the certificate, if satisfied of the 
truth of all such a certificate would show,^^ where 
the relief furnished is on behalf of another county, 
as where it is furnished to one having a settlement 
in that county.^^ A defect in the certificate may 
likewise be waived by the board of supervisors.^^ 

c. Defenses 

A municipality sued fop support furnished to a poor 
person may interpose all proper defenses. 

In an action by one municipality against an¬ 
other to recover for pauper supplies, a deliberate 
and voluntary settlement, made without misrep¬ 
resentation or concealment, is conclusive between 
the parties.'^® A poor district which is sued by a 
county for the support of a pauper may defend on 
the ground that he did not reside in the district 
Support of a pauper will not estop a municipality 
to contest the question of its liability for his sup- 

port.42 

It is no defense that the application to the mu¬ 
nicipality for aid was not under the oath of two 
credible persons, as provided by law,43 or that a 
municipality not chargeable with a pauper’s sup¬ 
port agreed with the municipality by which he had 
been maintained to pay for his support for a spe¬ 
cific period,or that plaintiff had previously given 
notice to another municipality, and claimed the 
same sum as that in suit,^^ or that since the com¬ 
mencement of the suit plaintiff municipality had 
claimed and received from the county pay for the 
same supplies,^® or that a marriage, on which the 
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question of settlement turned, was invalid.Like¬ 
wise, the determination of the municipality of the 
pauper’s residence not to support him while in 
another municipality, uncommunicated to the lat¬ 
ter, may not be set up as a defense.^8 

Failure to remove pauper to pki-ce of settle¬ 
ment, When a municipality in which a pauper is 
legally settled, with knowledge that he is receiving 
relief from another municipality, disclaims respons¬ 
ibility and is unwilling to receive the pauper, the 
failure of the authorities of the place furnishing the 
relief to return him to his place of settlement is no 
defense in an action to recover the sums expended 
for such relief.^® 

To action by individuals. In an’action by an in¬ 
dividual against a municipality or county to recover 
for supplies furnished to a pauper, the fact that 
such person persuaded the pauper to return to de¬ 
fendant municipality in which he had a legal set¬ 
tlement, for the purpose of compelling such mu¬ 
nicipality to support him, is no defense.^® Where 
an action is brought against a municipality on a 
contract for nursing and caring for a poor per¬ 
son, it may not set up the defense that its offer 
to pay for the services rendered was refused by 
plaintiffs 1 or that plaintiff agreed to look to a 
third person for payment, where there was no con¬ 
sent by such third person to the attempted sub¬ 
stitution of debtors.S2 

d. Time to Sue, limitations, and Laches 

An action against a municipality for support furnished 
to a pauper must be commenced within the time limited 
therefor by law, and may be barred by laches; but such 
an action may not be Instituted prematurely. 

An action against a municipality for support fur¬ 
nished to a pauper may not be instituted prema¬ 
turely.^^ A municipality is not required to wait 
until it has stopped furnishing relief to a pauper 


35. Iowa.—Sloan v. Webster Coun¬ 
ty. 17 N.W. 168, 61 Iowa 738. 

48 C.J, p 548 note 55. 

36. Iowa.—Taylor v. Woodbury 

County, 76 N.W. 824, 106 Iowa 502 
—Mussel V. Tama County, 34 NW. 
762, 73 Iowa 101. 

37. Iowa.—^Brock v. Jones County, 
124 N.W. 209, 145 Iowa 397. 

48 C.J. p 548 note 57. 

38. Iowa.—Clay County v. Palo Alto 
County, 48 N.W. 1053, 82 Iowa 626. 

39. Iowa.—^Brock v. Jones County, 
124 N.W, 209, 145 Iowa 397. 

40. Mass.—^Medway v. Milford, 21 

Pick. 349. ^ 

41- Pa.—^Harmony Tp. v. Forest 
County, 91 Pa. 404. 


Pindingr as to settlement 

Where county commissioners at 
time of committing insane person did 
not find that her legal settlement was 
in another county and gave no notice 
of finding, such other county was 
not precluded from disputing liabili¬ 
ty for maintenance of insane person. 
—State ex rel. O’Connor v. Clay 
County, 285 N.W. 229, 226 Iowa 885. 

42. N.J.—Clinton v. Clinton Tp,, 27 
A. 916, 56 N.J.Law 240. 

48 C.J. P 549 note 63, 

43. Minn.—Cordova v. Le Sueur 
Center, 80 N.W. 836, 78 Minn. 36. 

44. N.H.—^Peterborough v. Lancas¬ 
ter, 14 N.H, 382. 

45. Mass.—Braintree v. Hingham, 
17 Mass. 432. 


46. N.H.—Chester v. Plaistow, 43 N. 
H. 542. 

47. Mass.—Goshen v. Richmond, 4 
Allen 458. 

48. Vt.—Topsham v. Waterbury, 50 
A. 860, 73 Vt. 185. 

49. Minn.—-^Redwood County v. Min¬ 
neapolis, 154 N.W. 660, 131 Minn. 

41. 

50. Conn.—Stewart v. Sherman, 4 
Conn. 553. 

51. Wis.—^Elkey v. Seymour, 172 N. 
W. 138, 169 Wis. 223. 

52. Wis.—Elkey v. Seymour, supra. 

53. Action held not premature 

A city charter, which provided for 
a delay of three months after the 
I presentation of the claim, was held 
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before bringing action against the municipality ul¬ 
timately liable.54 Likewise, a municipality furnish¬ 
ing relief to a pauper whose settlement is in de¬ 
fendant municipality is not compelled to wait until 
it is determined whether the pauper acquires a 
settlement in plaintiff municipality by reimbursing 
the cost of such relief within the statutory period 
from the time it is furnished.^s Where the mu¬ 
nicipality of a pauper settlement is required to 
answer, within a specified time, a notice given by 
another municipality furnishing relief to a pau¬ 
per, an action by the relieving municipality against 
the town notified, commenced before the expiration 
of the time allowed for answering the notice, is 
premature ;56 but if an answer is returned, denying 
liability, an action may be commenced immedi¬ 
ately, 

In some jurisdictions special statutes of limita¬ 
tions have been enacted for actions for the recov¬ 
ery of expenses incurred by a municipality in the 
relief of a pauper, against the municipality ulti¬ 
mately liable,and ignorance on the part of the 
municipality furnishing relief of the place of the 
pauper*s settlement, and the consequent ignorance 
of what municipality is to be charged with his sup¬ 
port, does not prevent the running of the time with¬ 
in which the action must be brought.59 If no spe¬ 
cial statute exists, the general statute of limita¬ 
tions applies.69 A special statute may be waived 
•by an express promise to pay the expenses in- 
curred,6i in which case the general statute will ap- 

ply^62 

Laches, Unreasonable delay by the municipality 


furnishing relief, in ascertaining the pauper’s place 
of settlement and notifying the municipality liable, 
will bar recovery.63 A physician who renders 
emergency services on the credit of a person who, 
several years thereafter, becomes a pauper cannot 
then recover from the directors of the poor.®^ A 
county which has voluntarily made payments to 
another county for the support of an indigent in¬ 
sane person for a great many years, and during 
such .period has made no demand for repa 3 rment, 
may be precluded by laches from recovering back 
any of such payments.55 

e. Parties 

An action against a municipality for relief furnished 
to a pauper must be instituted by, and in the name of, 
a proper party. 

In some jurisdictions an action for supplies fur¬ 
nished by one municipality or poor district to a 
pauper of another must be brought in the name of 
the municipality or district furnishing the sup¬ 
plies,® 5 while in others the action may be brought 
in the name of the poor officers of the furnishing 
district.®'^ In an action by a physician against an 
overseer of the poor to recover for services ren¬ 
dered a pauper at defendant’s request, plaintiff 
should not be compelled to make the municipality 
a party defendant.®® Under some statutes, only 
the county, and not the municipality within it which 
furnished relief, can maintain an action against 
the municipality of the pauper’s legal settlement.®^ 
A state commission is not in any proper sense a 
party to proceedings before it to determine claims 
between counties and municipalities for relief fur- 


to refer only to claims for injuries 
arising- out of defective highways, 
and did not apply to a claim of a 
county against the city for relief 
furnished to a pauper having a resi¬ 
dence in the city.—Onondaga County 
V. Amsterdam, 124 IST.TjS. 558, 139 
App.Biv. B^7. 

54. Mass.— W orcester v. Northbor- 
ough, 5 K.E. 270, 140 Mass. 397. 

55. Mass.—^Dedham v. Milton, 136 
Mass. 424. 

56. Me.—'Camden v. Lincolnville, 16 
Me. 384—^Belmont v, Pittston, 3 
Me. 453. 

57. Me.—Sanford v. Lebanon, 26 Me. 
461. 

5S. Mass.—Weymouth v. Boston. 

157 N.E. 591. 260 Mass. 388. 

48 C-J. p 549 note 82. 

59- Iowa.—Washington County v. 

Mahaska County, 47 Iowa 57. 
Mass.—Adams v. Ipswich, 116 Mass. 
670. 


60. Wis.—^La Crosse v. Melrose, 22 
Wis. 459. 

48 C.J. p 650 notes 84, 86. 

Statute held inapplicable 

Statute requiring action to recover 
against county to be brought within 
specified time after disallowance of 
claim against county did not apply 
to proceeding before division of pub¬ 
lic assistance of the state depart¬ 
ment of public welfare instituted by 
one county to recover from another 
county for poor relief furnished a 
pauper having a legal residence in 
defendant county.—^Ashland County 
V. Bayfield County, 12 lsr.W.2d 34. 
244 Wis. 210. 

61. Mass.—^Belfast v. Leominster, 1 
Pick. 123. 

48 C.J. p 550 note 87. 

62. Mass.—^Belfast v- Leominster, 
supra. 

63. Pa.—^Lawrence Tp. v. Tioga 
County, 2 Pa.Dist. 786, 12 Pa.Co. 
305. 

48 C.J. p 550 note 89. 
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64. Pa.—Blakeslee v. Chester Coun¬ 
ty Directors of Poor, 102 Pa. 274. 

65. Iowa.—State ex rel. O’Connor v. 
Clay County, 285 N.W. 229, 226 
Iowa 885. 

Claim viewed with disfavor 
Courts are not inclined to view 
with approbation claims of county 
against another county for support 
of insane persons which have accu¬ 
mulated and lain dormant for many 
years.—State ex rel, O'Connor v. Clay 
County, supra. 

66. M.J.—^Taylor v. Green, 12 N.J. 
Law 124. 

48 C-JT. p 550 note 91. 

67. ISr.T.—Alger V. Miller, 66 Barb. 
227. 

48 C-J*. P 550 note 92. 

08. N.T.—Christman v. Thatcher, 1 
N.T.S. 451, 48 Hun 446, appeal dis¬ 
missed 20 H.E. 877, 113 N.T. 625. 
69. Wis.—Town of Greenbush v. 
City of Plymouth, 282 N.W. 126, 
230 Wis. 210—Town of Holland v. 
Village of Cedar Grove, 282 N.W. 
Ill, 448, 230 Wis. 177. 
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nished to poor persons,'^<^ nor is it, properly speak¬ 
ing, a party to an appeal taken from its determina- 
tion.'^i 

f. Pleadings 

The general rules governing the pleadings and issues 
in civil actions ordinarily apply in an action against a mu¬ 
nicipality for relief furnished to a pauper. 

The declaration or complaint in an action against 
a municipality or county to recover expenses incur¬ 
red for pauper or similar relief should state all the 
facts necessary to make the liability complete under 
the statute.*^2 jt should be alleged that the pau¬ 
per’s place of settlement or residence was in defend¬ 
ant municipality or county but, in an action to 
recover for supplies furnished to a wife, the dec¬ 
laration need not allege that her husband’s settle¬ 
ment was in defendant municipality, it being suffi¬ 
cient to allege hers to be there.'^^ The service of 
notice on defendant within the period required 
by statute is usually required to be alleged,'^^ but 
the omission of such allegation can sometimes be 
taken advantage of only by demurrer.*^6 Where 
notice is alleged, there is no need of an averment 
of demand before suit brought.'^'^ 

It has been held that the declaration or complaint 
should aver that the person to whom the relief 
was extended was indigent and in need of relief, 
although the want of such allegation has been held 
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not fatal after verdict.*^^ In some jurisdictions it 
is necessary to allege that the pauper had no kin¬ 
dred legally bound to support 'him,^® and a declara¬ 
tion which omits such allegation is bad on such 
demurrer,Si although it is not ground for arrest of 
judgment.S2 Where the relief was furnished by an 
individual, he should allege that he was not liable 
for the pauper’s support.S3 A declaration contain¬ 
ing the common counts has been held sufficient,S4 
and there need be no special count under the stat¬ 
ute. S 5 Where the statute authorizes a particular 
court to make and enforce an order compelling a 
poor district to pay for support furnished to a 
pauper, the fact that the prayer is for a mandamus 
instead of an order is immaterial.SS 

Plea, answer, or affidavit of defense. The answer 
or affidavit of defense to a complaint for supplies 
furnished to a pauper must be certain and definite 
in -its averments.® 7 Legal conclusions should not 
be pleaded.ss A pka in bar alleging the ability of 
the person relieved to maintain himself is not good 
on a special demurrer assigning for cause that it 
amounted to the general issue.S3 

Amendment. An allegation of the particular day 
on which the person relieved fell into distress may 
be amended to 'show a different date.®® 

Issues, proof, and variance. When the establish¬ 
ment of the whole allegation is essential to the right 


70. Wis.—^Milwaukee County v. In¬ 
dustrial Commission, 279 N.W. 655, 
228 Wis. 94. 

71. Wis.—^Milwaukee County v. In¬ 
dustrial Commission, supra. 

Toluiitary appearance 

The commission is the tribunal 
from which the appeal is to be tak¬ 
en, rather than a party to the appeal, 
and the fact that it has voluntarily 
appeared in court to defend its deter¬ 
mination does not make it a party. 
—Milwaukee County v. Industrial 
Commission, 279 IST.W. 655, 228 Wis. 
94. 

72. Neb.—^Frontier County v. Lin¬ 
coln County, 238 N.W. 317, 121 Neb. 
701. 

Ohio.—Board of Trustees of Ottawa 
Tp. V. Village of Ottawa, App., 32 
N.E.2d 473. 

48 C.J. P 550 note 95. 

AUegations held sufficient 

(1) In general.—Town of Ran¬ 
dolph V. Lyon, 175 A. 1, 106 Vt. 495. 

<2) As against demurrer. 

Ind.—Whitlatch Clinic <& Hospital of 
Milan v. Carpenter, 25 N.B.2d 268, 
107 Ind.App. 436. 

Wash.—Sweet Clinic v. Lewis Coun¬ 
ty, 282 P. 832, 154 Wash. 416. 

(3) To show avoidance of neces¬ 
sity for making formal application to 

70 C.J.S.—12 


trustee for aid to injured persons.— 
Whitlatch Clinic & Hospital of Milan 
V. Carpenter, supra. 

Allegations held insufficient 
Ohio.—State ex rel. Ranz v. City of 
Youngstown, 45 N.E.2d 767, 140 
Ohio St. 477. 

73. Iowa.—Winneshiek County v. 
Allamakee County, 17 N.W. 753, 62 
Iowa 558. 

48 C.J. P 550 note 96. 

74. Me.—^Fryeburg v. Brownfield, 68 
Me. 145. 

75. Neb.—Frontier County v. Lin¬ 
coln County, 238 N.W. 317, 121 
Neb. 701. 

48 C.J. p 551 note 98. 

76. Mass.—Commonwealth v. Dra- 
cut, 8 Gray 455. 

77r N.H.—Hillsborough County v. 
Londonderry, 43 N.H. 451. 

78. Neb.—Custer Tp. v. Antelope 
County, 170 N.W. 600, 103 Neb. 
128. 

48 C.J. P 551 note 2. 

79. Vt,—^Pawlet v. Rutland, Brayt. 
175. 

80. N.H.—^Walpole v. Marlow, 2 N. 
H. 385. 

48 C.J. P 551 note 4. 

81. N.H,—^Walpole v. Marlow, 2 N. 
H. 385. 


82. N.H.—Walpole v. Marlow, supra. 

83. Mass.—Rogers v. Newbury, 105 
Mass. 533. 

84. Ill.—^Deason v. Williamson, 188 
Ill. App. 316—Clinton County v. 
Pace, 59 Ill.App. 576. 

85. Me.—Gilman v. Portland, 51 Me. 
467. 

48 C.J. p 551 note 9. 

86. Pa.—^Rouse v. McKean County 
Poor Eist., 32 A. 541, 169 Pa. 116. 

87. Pa.—^Juniata County v. Mifflin- 
town Borough Overseers of Poor, 
22 Pa.Super. 187, 

G-ood defense held not set forth 
Ill.—Town of City of Galesburg, 
Knox County v. Town of Kewanee, 
Henry County, 39 N.E.2d 725. 313 
Ill.App. 268. 

Pa,—Commonwealth v. City of Pitts¬ 
burgh, Com.Pl., 90 Pittsb.Leg.J. 
269. 

88. Vt.—^Morristown v. Fairfield, 46 
Vt. 33. 

48 C.J. p 651 note 13. 

88. Mass.—^Freeport v. Edgecumfoe, 
1 Mass. 459. 

90. Me.—^Ripley v. Hebron, 60 Me. 
379. 

48 C. J. P 551 note 16. 
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of recovery, such allegation should be proved in 
toto.9^ Facts not essential to the right of recov¬ 
ery need not be proved.^2 Evidence to rebut proof 
that the person relieved had a settlement in defend¬ 
ant municipality has been held admissible without 
pleading it. 92 The allegations and the proof must 
correspond, and a material variance will be fatal 
to the action,94 hut an immaterial variance will be 
disregarded;95 and this applies also to a variance 
between the notice given to defendant municipality 

and the declaration.^^ 
g. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

!n an action against a municipality to recover for 
relief furnished to a pauper, the burden is on the plain¬ 
tiff to show the facts necessary to render the defendant 
liable, but the burden is on the defendant of establishing 
an affirmative defense. 

In an action against a municipality or county for 
the recovery of expenses incurred for the support 


or relief of a pauper, the burden of proof, as in 
other civil actions, is on the party having the af¬ 
firmative of the issue, as determined by the plead¬ 
ings. 97 The burden is on plaintifif to show the facts 
necessary to render defendant liable,98 such as the 
fact that the settlement of the person relieved was 
in defendant municipality or county,9 9 and that 
such person was a pauper or required aid at the 
time relief was furnished.^ 

Defendant has the burden of establishing any af¬ 
firmative defense,2 such as a change of settlement 
from defendant municipality to plaintiff municipal¬ 
ity. 2 

Presumption as to performance of official duty. 
In such actions the legal presumption will, as a 
rule, be that the officers of the poor have done their 
duty.'^ However, such presumption will not be in¬ 
dulged, as to a vital jurisdictional fact, in favor of 
the officer or the principal whom he represents.^ 

Receipt of mailed notice. The presumption is 
that a notice mailed was received in the due course 
of mail.® 


91. N.H.—Barnstead v. Alton, 32 N. 
H. 245. 

48 C.J. p 551 note 18. 

92. Ill.—^Vermilion County v. 
Knight, 2 Ill. 97. 

48 C.J. p 551 note 19. 

93. Iowa.—^Washington County v. 
Polk County, 113 N.W. 833, 137 
Iowa 333. 

94. N.H.—Dalton v. Bethlehem, 20. 
N.H. 505. 

48 C.J. P 552 note 21. 

Xividence admissible nnder general 
denial 

In action against town to recover 
for money expended for relief of poor 
person alleged to have resided there¬ 
in, any legal evidence tending to 
show that such person had not resid¬ 
ed in such town during period in 
question would be admissible under 
plea of general denial.—'Town of 
Barton v. Town of Albany, 184 A. 
697, 108 Vt. 266. 

95. N.IL—Colebrook v. Stewarts- 
town, 28 N.H. 75. 

48 C.J. p 552 note 22. 

96. 3Sr.H.—^Berlin v. Gorham, 34 N. 
H. 266. 

48 C.J. p 552 note 23. 

Xbesidence 

Complaint of hospital for aid to 
penniless injured person was held 
not demurrable for repugnancy of al¬ 
legations of residence with state¬ 
ments in plaintiff's claim where the 
latter statements were not positive 
or definite.—Sweet Clinic v. Lewis 
County, 282 P. 832, 154 Wash. 416. 


97- Ind.—^Warren County v, Osburn, 
31 N.E. 541, 4 Ind.App. 590. 

Mass.—^New Bedford v. Hingham, 
117 Mass. 445. 

98. Mass.—Town of Lakeville v. 
City of Cambridge, 25 N.E.2d 757, 
305 Mass. 256. 

Neb.—^Neill v. Dakota County, 299 N. 

W. 294, 140 Neb. 26. 

N.T.—People v. Chenango County, 39 
N.Y.S.2d 785. 

Ohio.—Board of Trustees of Ottawa 
Tp. v. Village of Ottawa, App., 32 
N.E.2d 473. 

Okl.—Board of Com'rs of Tulsa 
County V. Colored Hospital Ass'n, 
73 P,2d 833, 181 Okl. 357. 

48 C.J. p 552 note 27. 

Druggist’s authority 

One suing municipality for sup¬ 
plies furnished municipal drug store, 
on order of druggist in charge, had 
burden to show druggist’s authority. 
—Municipality of Rio Piedras v. Ser- 
ra, Garabis & Co., iC.C.A.Puerto Rico, 
65 P.2d 691. 

99. Mass.—City of Cambridge v. 
Town of West Springfield, 20 N.E. 
2d 432, 303 Mass. 63. 

Vt.—City of Rutland v. Town of 
Wallingford, 194 A. 360, 109 Vt. 
186. 

48 C.J. p 552 note 28. 

Presumptions and burden of proof 
as to settlement generally see su¬ 
pra § 42. 

1- Mass.—^Treasurer and Receiver 
General v. City of Boston, 68 N.E. 
2d 666, 320 Mass. 166—Symmes 
Arlington Hospital v. Town of 
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Arlington, 197 N.E. 677, 292 Mass. 
162. 

Ohio.—^Board of Trustees of Ottawa 
Tp. V. Village of Ottawa, App., 32 
N.E.2d 473. 

Wis.—Carthaus v. Ozaukee County, 
295 N.W. 678, 236 Wis. 438. 

48 C.J, p 552 note 29. 

2. Me.—^Ellsworth v. Waltham, 132 
A. 423, 125 Me. 214—^Monroe v. 
Hampden, 49 A. 604, 95 Me. 111. 

Bringing in paupers with intent to 
charge town 

In action against town for care 
and support of paupers, defendant 
must show that paupers were 
brought into state with intention to 
charge town.—Taylor's Adm’r v. 
Town of Pawlet, 147 A. 284, 102 Vt. 
ISO. 

3. Me.—Inhabitants of Port Fair- 
field V. Inhabitants of Millinocket, 
12 A.2d 173, 136 Me. 426. 

48 C.J. p 552 note 30. 

4. N.T.—Foster v. Tates County, 
298 N.T.S. 862, 163 Misc. 784. 

48 C.J. p 552 note 33. 

5. N.T.—^Albany v. McNamara, 22 
N.E. 931, 117 N.T. 168, 6 L.R.A. 
212 . 

48 C.J. p 552 note 34. 

6- Me.—^Augusta v. Vienna, 21 Me. 
298. 

Vt.—^Barnet v. Norton, 99 A. 238, 90 
Vt. 544. 

Presumptions as to mailing and de¬ 
livery of mail matter generally see 
Evidence § 136. 
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Presumption of law or fact. Where supplies are 
shown to have been furnished on the order of one 
of the selectmen, a presumption that the other se¬ 
lectmen assented thereto is one of fact, and not of 
law.*^ 

(2) Admissibility 

The general rules governing the admissibility of evi¬ 
dence in civil actions are applicable in actions against a 
municipaiity to recover for pauper supplies. 

The rules governing admissibility of evidence in 
civil actions are applicable in actions to recover 
for pauper supplies on the question whether the per¬ 
son relieved was destitute and in need of reliefs 
and other issues on which defendants liability de- 
pends.9 Evidence of the customary method of the 
county commissioners in caring for the poor in 
emergency cases is admissible where no records are 
kept.^® Where the municipality procuring an or¬ 
der of removal of a sick pauper is liable for his 
support until he can be removed, parol evidence is 
admissible to prove that the pauper was sick at 
the time the order of removal was made, and con¬ 
tinued in that condition, so that he could not safely 


be removed until the time of actual removal.^i Pa¬ 
rol evidence is also admissible to show that cer¬ 
tain named persons were overseers of the poor 
when the relief was furnishedT^ 

The declarations of the pauper, explaining an}^ 
acts on his part tending to establish the issue, are 
admissible as part of the res gestse if made at the 
time such acts were per formed. 

Special laws. Where a general law recognizes 
and amends special laws relating to counties hav¬ 
ing the town system of caring for the poor, such 
special laws are admissible to show that a certain 
county was operating under the town systcm.^^ 

(3) Weight and Sufficiency 

The general rules governing the weight and sufficien¬ 
cy of evidence apply in actions brought to recover for 
supplies or other relief furnished to a pauper. 

General rules governing the weight and sufficien¬ 
cy of evidence apply in actions in which it is sought 
to recover for supplies or other relief furnished 
to a pauper ,*15 and, as in other civil actions, it is 


7. N.H.—^Burbank v. Piermont, 44 N. 
H. 43. 

8. Vt.—Town of Marshfield v. Town 
of Cabot, ISO A. 897, 107 Vt. 409. 

48 C.J. p 552 note 38. 

Svidence held admissible 
Where person's need of assistance 
under pauper law is subject to in¬ 
quiry, evidence tending to show sur¬ 
roundings or condition in which he 
lives, his property or lack thereof, its 
nature and condition, his income 
from whatever source, ability, and 
willingness of others to aid him is 
admissible.—Town of Marshfield v. 
Town of Cabot, supra. 

Svidence held inadmissible 
Minn.—^Warren Hospital Ass'n v. 
Town of Middle River, 236 N.W. 
211, 183 Minn. 230. 

9- Ill.—^Richland County v. Decker 
Tp., 275 Ill.App. 220. 

Vt.—Town of Barton v. Town of Al¬ 
bany, 184 A. 697, 108 Vt. 266. 

48 C.J. p 553 note 39. 

Admissibility of evidence on question 
of pauper's settlement see supra § 
43. 

10. Okl.—Garfield County v. Enid 
Springs iSanitarium, etc., 244 P. 
426, 116 Okl. 249. 

IL Vt.—^Pawlet V. Sandgate, 19 Vt. 
621. 

12 . Me.—^Hew Portland v. Klngfield, 
55 Me. 172. 

13. Me.—Cornville v. Brighton, 39 
Me. 333. 

Res gestae generally see Evidence §| 
403-421, 


14. Minn.—^Albion v. Maple Lake, 74 
N.W. 282, 71 Minn. 503. 

15. Okl.—^Holcombe v. Major Coun¬ 
ty, 49 P.2d 106, 173 Okl. 539. 

Vt.—Town of Peacham v. Town of 
Kirby, 196 A. 243, 109 Vt. 288— 
City of Rutland v. Town of Wal¬ 
lingford, 194 A. 360, 109 Vt. 186. 

48 C.J. p 553 note 48. 

Evidence held sufficient 

(1) To warrant recovery generally. 
Ill.—Town of Sublette v. Town of 

Reynolds, 273 Ill.App. 260. 

Pa.—^Picca v. Mt. Carmel Tp. Poor 
Dist, 200 A. 607, 331 Pa. 143. 

Vt.—^Town of Peacham v. Town of 
Kirby, 196 A. 243, 109 Vt. 28S— 
City of Rutland v. Town of Wal¬ 
lingford, 194 A. 360, 109 Vt. 186. 
48 C.J. p 553 note 48 [a] (1). 

(2) To establish that individuals 
who were aided were paupers or poor 
persons. 

Neb.—^Miller v. Banner County, 256 
N.W. 639, 127 Neb. 690. 

Wis.—City of Two Rivers v. Town 
of Wabeno, 266 N.W. 178, 221 Wis. 
158. 

48 C.J. p 553 note 48 [a] (2). 

(3) To establish that pauper had 
settlement in own right in plaintiff 
town when receiving pauper supplies. 
—^Inhabitants of Madison v. Inhabi¬ 
tants of Fairfield, 168 A. 782, 132 Me. 
182. 

(4) To establish that town board 
of auditors consented to incurring 
of indebtedness involved.—Great At¬ 
lantic & Pacific Tea Co. v. Town of 
Bremen, 64 N.E.2d 220, 327 Ill.App. 
393. 


(5) To make out prima facie case 
on issue of self-support.—Town of 
Peacham v. Town of Kirby, 196 A. 
243, 109 Vt. 288. 

(6) To warrant inference or con¬ 
clusion that individuals involved 
were not indigent or poor persons or 
paupers. 

Okl.—^Holcombe v. Major County 49 
P.2d 106, 173 Okl. 539. 

Wis.—Carthaus v. Ozaukee County, 
295 N.W, 678, 236 Wis. 438. 

(7) To show other matters. 

Mass.—City of Marlborough v. City 

of Lynn, 176 N.E. 214, 275 Mass. 
394. 

N.D.—^Mandan Deaconess Hospital v. 
Sioux County, 248 N.W. 924, 63 N. 
D. 538. 

Vt.—St. Albans Hospital v. City of 
St. Albans, 176 A. 302, 107 Vt, 59. 
48 C.J. p 553 note 48 [a]. 

Evidence held insufficient 

(1) To establish an enforceable 
contract, either express or implied, 
that surgeon would be paid by coun¬ 
ty for operations performed on in¬ 
digent residents.—Dellinger v. Coun¬ 
ty Social Welfare Board of Harper 
County, 124 P.2d 513, 155 Kan. 207. 

(2) To establish that paupers were 
brought into state with intent to 
charge town for support.—^Taylor’s 
Adm’r v. Town of Pawlet, 147 A. 284, 
102 Vt. 180. 

(3) To prove performance of serv¬ 
ices authorized by statute to be per¬ 
formed at the expense of the coun¬ 
ty.—^Neill V. Dakota County, 299 N. 
W. 294, 140 Neb. 26. 
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necessary and sufficient that a fact be proved by 
a preponderance of the evidence.^® 

h. Trial, Verdict, and Judgment 

(1) In general 

(2) Questions of law and fact 
(1) In General 

Actions against municipalities for relief furnished 
to poor persons are governed by the general rules ap¬ 
plicable to trial of civil actions, instructions, and the ver¬ 
dict or judgment. 

The general rules governing the trial of civil 
actions apply to actions against municipalities for 
relief furnished to indigent persons.^*^ According¬ 
ly, general rules with respect to instructions in 
civil actions apply in actions to recover from mu¬ 
nicipalities or poor districts for relief furnished to 
paupers.^^ Instructions should correctly state the 
elements necessary to entitle plaintiff to recover^^ 
'and should not be misleading.^o Where a timely 
request is made for instructions which correctly 
state the law on a material matter, and which are 
warranted by the pleadings and evidence, they 
should be given.^l Thus it is the duty of the court 
on request to instruct the jury what would or would 
not constitute the furnishing and receiving of pau¬ 


per supplies so as to prevent the acquisition of a 

settlement. 2 2 

Verdict, finding's, requested rulings, and judg¬ 
ment. The rules applicable to the verdict, findings, 
and requested rulings in court actions generally 
govern in an action to recover for relief furnished 
to a pauper.23 Findings of fact of a state board 
or department in a proceeding by one locality 
against another for relief furnished to poor persons 
must be sustained if there is evidence to support 
them,24 at least in the absence of fraud but 
statements in so-called findings of fact which are 
actually conclusions of law may and should be dis¬ 
turbed if grounded on an erroneous view of the 
law.26 Findings of fact by the court, if not ir¬ 
reconcilable, should be construed together.27 

As in other civil actions, the judgment must con¬ 
form to the pleadings,^^ 

(2) Questions of Law and Fact 

Questions of law in actions against municipalities 
OP counties to recover for relief furnished to paupers are 
for the court, whereas questions of fact are for the jury. 

As in other civil actions, questions of law in ac¬ 
tions against municipalities or counties to recover 
for relief furnished to paupers are for the court,29 


(4) To show that application for 
relief was made so as to render town 
of pauper's residence liable to physi¬ 
cian.—^Peabody v. Town of Holland, 
178 A. 888, 107 Vt. 237, 98 AHH. 
866 . 

(5) To show that paupers received 
the supplies called for by the orders 
on which action was brought.—^First 
Trust & Savings Bank of Kankakee 
V. Town of Ganeer, 16 N.B.2d 806, 
296 Hl.App. 541. 

(6) To show other matters. 

U.S.—^Municipality of Rio Piedras v. 
iSerra, Garabis & Co., C.C.AFuerto 
Rico, 65 P.2d 691. 

Pa.—Gambatese v. Erie County Poor 
Dist, 186 A. 181, 122 Pa.Super. 247. 
48 C.J. p 553 note 48 [bj. 

16. Isr.Y. —People v. Chenango Coun¬ 
ty, 39 3Sr.T.S.2d 785, 

48 C.J. P 553 note 50. 

17. Mass.—Town of Lakeville v. 
City of Cambridge, 25 2T.E.2d 757, 
305 Mass. 256. 

18. Vt.—^Town of Barton v. Town of 
Albany, 189 A 853, 108 Vt. 531. 

19. Minn.—Redwood County v. Min¬ 
neapolis, 148 N.W. 469, 126 Minn. 
512. 

48 C.J. p 554 note 74. 

20. Ill.—^Reason v. Williamson, 188 
Ill.App. 316. 

48 C.J. p 554 note 75. 

21. Me.—^Veazie v. Chester, 53 Me. 
29. 


22. Me.—^Veazie v. Chester, supra. 

23. Mass.—^Everett v. Inhabitants of 
Town of Canton, 199 N.E. 482, 293 
Mass. 182. 

Vt.—Town of Peacham v. Town of 
JOrby, 196 A. 243, 109 Vt. 288— 
Town of Marshfield v. Town of 
Cabot, 180 A 897, 107 Vt. 409. . 

48 C.J. p 554 note 80, 

“Protection” 

Where court found that indigent 
person lived in town with intention 
of remaining for indefinite period 
without any fixed purpose to return 
to city of settlement, and that while 
he was living at sanatorium in the 
town as an employee he had no fixed 
purpose to return to city, and that 
during the period in question he was 
not in any manner under the care or 
“protection” of sanatorium or of any 
officer thereof, the quoted word 
would be interpreted as though the 
word '‘direction’* had been used, in 
conformity with language of control¬ 
ling statute and of requested ruling. 
—Town of Lakeville v. City of Cam¬ 
bridge, 30 H.E.2d 266, 305 Mass. 256, 
307 Mass. 433. 

24. Wis.—Milwaukee County v. Vil¬ 
lage of Stratford, 15 N.W.2d 812, 
245 Wis. 505—Waushara County v. 
Calumet County, 298 K.W. 613, 238 
Wis. 230. 

25. Wis.—^Dane County v. Barron 
County, 26 JSr.W.2d 249, 249 Wis. 
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618—^Waushara County v. Green 
Lake County, 300 N.W. 770, 238 
Wis. 60S. 

26. Wis.—Waushara County v. Cal¬ 
umet County, 298 N.W. 613, 238 
Wis. 230—Milwaukee County v. 
Oconto County, 294 N.W. 11, 235 
Wis. 601. 

27. Mass.—^Palmer v. Hampden, 65 
N.E. 817, 182 Mass. 511. 

Fatal inconsistency held not shown 
Wis.—Town of Mazomanie, Dane 
County, v. Village of Mazomanie, 
Dane County, 36 N.W.2d 696, 254 
Wis. 597. 

28. Conn.—Old Saybrook v. Milford, 
56 A. 496, 76 Conn. 152. 

48 C.J. p 554 note 83. 

29. Me.—^Durham v. Lisbon, 139 A, 
232, 126 Me. 429. 

Pa,—Commonwealth v. Alegheny 
County Inst. Dist., Com.Pl., 90 
Pittsb.Leg.J. 275. 

Ibeview of commissioiLer’'s decision 
A proceeding to review a decision 
of the commissioner of public wel¬ 
fare wh^re there is no issue of essen¬ 
tial facts involved should be deter¬ 
mined by the court as a matter of 
law.—^Application of Durland, 16 N. 
Y.S.2d 405, 172 Misc. 960, affirmed In 
re'Durland, 23 N'.Y.S.2d 10, 260 App. 
Div. 425, reargument denied 25 N.Y. 
S.2d 1013, 251 App.Div.- 847, affirmed 
36 N.E.2d 452, 286 N.Y. 607. . 
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and it is error to submit such questions to the 
jury.S^ It is for the court to determine the reason¬ 
ableness of rules adopted by the county board with 
respect to medical aid furnished to poor persons, 
the construction of a removal notice by overseers 
of a municipality furnishing pauper supplies,^2 
what constitutes the legal liability of a municipal¬ 
ity to support a pauper,S3 and who is the proper 
officer to bind the municipality for support furnished 
by a third person.s^ 

Where there is evidence from which the jury 
might be justified in finding the existence of a 
fact in issue, the issue should be submitted to them 
for determination.35 Various questions have been 
held to be questions of fact for the jury or trier 
of the facts under the evidence in actions of this 
kind,3 6 such as whether the person relieved was 
in fact a pauper and in need of relief,3'7 whether 
the individual who was aided had his residence or 
legal settlement in a particular locality,3 8 whether 
pauper supplies furnished on application were ac¬ 
tually received by applicant,39 whether the over¬ 
seers of the poor acted in good faith in furnishing 
relief,^® and whether the relief furnished was 
proper and reasonable.^! The question whether 


supplies were furnished and received as pauper 
supplies is a question of fact^2 or one of mixed 
law and fact.^3 

Notice to defendant. The sufficiency of the no¬ 
tice required to be given to defendant town or dis¬ 
trict by the municipality or district furnishing re¬ 
lief is a mixed question of law and fact;^^ that 
is, it is for the court to determine as a matter of 
law whether the notice contains all the elements of 
information required by the statute,^vhde it is 
a question of fact for the jury to determine wheth¬ 
er such elements are so clearly and expressly stated 
as to enable defendant’s officers to understand 
them;^3 and where the notice is not clear the jury 
may decide what its meaning is.^*^ It is also a ques¬ 
tion for the jury or trier of the facts to determine 
when notice was given and whether it was given 
within a reasonable time.*^® 

i. Review 

In general, the principles governing the review of civil 
cases apply in actions against municipalities to recover 
for relief furnished to paupers. 

Principles governing the review of other civil 
cases ordinarily apply in actions to recover for pau¬ 
per supplies, ^9 including the rule, subject to some 


30. Ill.—^Mitchell v. Fond du Lac, 
61 Ill. 174. 

31. Ill.—^Dieffenbacher v. Mason, 117 
IlLApp. 103. 

32. Me.—Durham v. Lisbon, 139 A. 
232, 126 Me. 429. 

33. Ill.—Mitchell v. Fond du Lac, 61 
Ill. 174. 

34. Ill.—^Mitchell v. Fond du Lac, 
supra. 

35. Mass.—^Town of Lakeville v. 
City of Cambridge, 25 N.E.2d 757, 
505 Mass. 256—Symmes Arlington 
Hospital V. Town of Arlington, 197 
N.E. 677, 292 Mass. 162. 

48 C.J. p 553 note 59. 

36. Particular guestious 

(1) Whether an emergency exist¬ 
ed.—Sisters of Mercy of Devils Lake 
V. Ramsey County, 279 N.W. 759, 68 
N.D. 344. 

(2) Whether pauper was emanci¬ 
pated by marriage while a minor.— 
Inhabitants of Trenton v. City of 
Brewer, 186 A. 612, 134 Me. 295. 

(3) Whether relief was furnished 
to pauper as one standing in need of 
relief by town of alleged residence, 
so as to prevent running of statute 
requiring three years* self-supporting 
residence.—^Town of Manchester v. 
Town of Townshend, 2 A.2d 207, 110 
Vt. 136. 

(4) Date on which pauper took up 
residence in defendant county and 
whether he was in need of relief and 
.received support as a pauper before 


expiration of year’s residence in de¬ 
fendant county and thereafter.— 

Waushara County v. Green Lake 

County, 300 N.W. 770, 238 Wis. 608. 

(5) Other questions. 

Me.—‘City of Bangor v. Inhabitants 
of Etna, 34 A.2d 205, 140 Me. 85. 

Mass.—^Town of Lakeville v. City of 
Cambridge, 30 I|7.E.2d 266, 305 

Mass. 256, 307 Mass. 433. 

37. Minn.—^Humphrey v. Town of 
Goose Prairie, 295 N.W. 63, 208 
Minn. 544. 

Vt.—Peabody v. Town of Holland, 
178 A. 888, 107 Vt. 237, 98 A.L.R. 
866 . 

Wis.—Town of Holland v. Village of 
Cedar Grove, 282 N.W. Ill, 448, 
230 Wis. 177—City of Two Rivers 
v. Town of Wabeno, 266 N.W. 178, 
221 Wis. 158. 

48 C.J. P 554 note 60. 

38. Me.—^Inhabitants of Moscow v. 
Inhabitants of Solon, 7 A.2d 729, 
136 Me. 220—Inhabitants of Tren¬ 
ton V. City of Brewer, 186 A. 612, 
134 Me. 295. 

Mass.—^Town of Lakeville v. City of 
Cambridge, 30 N.E.2d 266, 305 

Mass. 256, 307 Mass. 433—Inhabi¬ 
tants of Town of Lakeville v. City 
of Cambridge, 25 N.E.2d 757, 305 
Mass. 256. 

Vt.—Town of Georgia v. Town of 
Waterville, 178 A. 893, 107 Vt. 347, 
99 A.L.R. 453. 

Wis.—Town of Mazomanie, Dane 
County V. Village of Mazomanie, 
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Dane County. 36 N.W.2d 696, 254 
Wis. 597—Town of Plolland v. Vil¬ 
lage of Cedar Grove, 282 N.W. Ill, 
448, 230 Wis. 177. 

39. Me.—Corinth v, Lincoln, 34 Me. 
310. 

40. N.H.—^Moultonborough v. Tuft- 
onborough, 43 N.H. 316. 

41. Me.—^IVIachias v. East Machias, 
102 A. 181, 116 Me. 423, 

N.D.—Sisters of Mercy of Devils 
Lake v. Ramsey County, 279 N.W, 
759, 68 N.D. 344. 

42. Wis,—Sheboygan County v. She¬ 
boygan Falls, 109 N.W. 1030, 130 
Wis. 93. 

43. Me .—VeaLzie v. Chester, 53 Me. 
29. 

44. Me.—^Allen v. Lubec, 91 A. 1011, 
112 Me. 273. 

45. Me.—^Allen v. Lubec, supra— 
Sanford v. Lebanon, 31 Me. 124. 

46. Conn.—Newtown v. Danbury, 3 
Conn. 553. 

Me.—Allen v. Lubec, 91 A. 1011, 112 
Me. 273. 

47. Mass.—^Williams v. Braintree, 6 
Cush. 399. 

48. Ill.—Fox V. Kendall, 97 Ill. 72 
—St. Anthony’s Hospital of Sis¬ 
ters of St. Francis v. Fayette 
County, 40 N.E.2d 538, 313 IlLApp. 
653. 

I 49 . Wis.—Town of Holland v. Vil- 

[ lage of Cedar Grove,, 282 N-W. Ill, 

1 448, 230 Wis. 177. 
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exceptions,that questions not presented in the 
trial court will not he considered on appeal,that 
findings of fact by the jury on conflicting evidence 
will not be reviewed,and that error not prejudi¬ 
cial to the party complaining is not ground for 
reversal.53 Under some statutes, a commission has 
no authority to take an appeal from the decision 
of a lower court rendered on the appeal taken to 
such court from the commission’s determination 
but, where the appeal from the lower court’s de¬ 
termination is taken by the municipality affected, 
the appellate court has jurisdiction.^^ 

j. Amount of Recovery; Costs 

The amount of recovery In an action against a munic¬ 
ipality to recover for relief furnished to a pauper depends 
on the facts of the particular case. The prevailing party 
ordinarily is entitled to costs. 

In some jurisdictions the expenses recoverable 
against the municipality of a pauper’s settlement for 
support furnished to him by plaintiff municipality 
are restricted to those incurred during a certain 
period before and after the time of giving notice to 
defendant^® The expenses for which recovery is 
sought must be reasonable in amount,®'^ and, if the 
notice required to be given to the municipality 
chargeable is of a sum larger than that declared 
for, no more than the sum declared for can be re- 
covered.5S In an action by the directors of a coun¬ 
ty infirmary for the maintenance of an insane pau¬ 
per against the county in which the township of 
the pauper’s settlement is situated, brought after 
returning the pauper to such county with a request 
that she be cared for by it, the amount recoverable 
is the expense of removal to the coimty of settle¬ 
ment and of the pauper’s subsequent maintenance 
in the infirmary,5 9 and does not include compen¬ 
sation from the time of admission to the infirm- 
ary.®<^ 


.Recovery by individuals furmshing support. 
Where no amount has been fixed or agreed on as 
compensation for services or supplies furnished by 
an individual to a pauper, such person is entitled 
to recover a reasonable compensation therefor from 
the municipality or county chargeable.61 Where 
certain relatives of the pauper are chargeable with 
his support in proportion to their ability, a rela¬ 
tive so chargeable, if able to contribute partial sup¬ 
port, may recover from the municipality only that 
part of the support which he cannot supply.62 

Costs. The general rule that the prevailing par¬ 
ty is entitled to costs applies in actions to recover 
for relief furnished to a pauper.63 

§ 80. Criminal Responsibility 

a. In general 

b. Failure to support 

a. In Genecral 

It is a criminal offense in some Jurisdictions to obtain 
assistance fraudulently under a sojpiai welfare act or to 
furnish pauper supplies which are unfit for human con¬ 
sumption or use. 

Under some statutes persons furnishing relief 
pursuant to a written order issued by the relief 
authorities, who furnish items unfit for human con¬ 
sumption or use or who purchase or sell any such 
order contrary to the intent and purpose thereof, 
are guilty of an offense.64 Such a statute is penal 
in nature and is to be strictly construed.65 A stat¬ 
ute making it an offense for one to obtain, or at¬ 
tempt to obtain, or aid another in obtaining, as¬ 
sistance under a social welfare act by fraudulent 
means has been held to be a penal statute, notwith¬ 
standing a provision therein requiring remission of 
the amount fraudulently obtained.®6 


Review of proceedings for removal 
see supra § 53. 

50. Conn.—Fairfield v. Newtown, 64 
A- 301, 75 Conn. 515. 

48 C.X p 554 note 87. 

51. N.H.—^Landafe v. Atkinson, 8 N. 
H. 532. 

48 C.J. P 554 note 88. 

52. Conn.—^Bridgewater v. Roxbury, 
6 A. 415, 54 Conn. 213. 

48 C.J. p 554 note 89. 

53. Vt.—Town of Marshfield v. 
Town of Cabot, 180 A. 897, 107 Vt. 
409. 

48 C.X p 554 note 90. 

54. Wis.—^Milwaukee County v. In¬ 
dustrial Commission, 279 N.W. 665, 
228 Wis. 94. 

55- Wis.—Town of Holland v. Vil¬ 
lage of Cedar Grove, 282 N.W. Ill, 
448, 230 Wis. 177. 


66 . Me.—^Inhabitants of Town of 
Sanford v. Inhabitants of Town of 
Hartland, 34 A.2d 15, 140 Me. 66. 

Mass.—City of Waltham v. City of 
Newton, 27 N.E.2d 965, 306 Mass. 

59. 

48 C.X p 555 note 92. 

57. Me.—Hartland v. St. Albans, 121 
A. 552, 123 Me. 82. 

48 C.X p 555 note 93. 

58. N.H.—Dalton v. Bethlehem, 20 
N.H, 505. 

Necessity of notice see supra § 68. 

59. Ohio.—^Ashland County v. Rich¬ 
land County Infirmary, 7 Ohio St. 
65, 70 *Am.D. 49. 

60. Ohio.—^Ashland County v. Rich¬ 
land County Infirmary, supra. 

61. Ill.—^Dieffenbacher v. Mason, 117 
I11.APP. 103. 

48 C.X p 555 note 97. 

182 


62. Me.—^Hall v. Clifton, 63 Me. 60. 

63. Ill.—^Clinton County v. Pace, 59* 
Ill-App. 576. 

48 C.X p 555 note 2. 

Costs in removal proceedings see su¬ 
pra § 54. 

64. NX—^Lehigh Valley Coal Sales- 
Co. V. Apter. 11 A. 2d 77, 127 NX 
Eg. 125. 

The mischief at which the statute* 
is aimed is the trading or dealing in 
relief orders or the exploitation of* 
the relief situation by supplying bad 
food or inferior merchandise to those- 
in need,—Lehigh Valley Coal Sales- 
Co. V. Apter, supra. 

65. NX—Lehigh Valley Coal Sales* 
Co. V. Apter, supra. 

66 . Kan.—-In re Butler's Estate, 152; 
P.2d 816, 159 Kan. 144. 
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b. Failure to Support 

Under some statutes, children who wrongfully fail to 
support their indigent parents may be guilty of a crim¬ 
inal offense. 

Under some statutes, children who are financial¬ 
ly able to support their indigent parents, but who 
fail to do so, may be guilty of an offense, and 
may be fined^S or imprisoned.®^ Under some stat¬ 
utory provisions a court in criminal proceedings 
against a grandparent based on his failure to pro¬ 
vide support for a grandchild may make an order 
directing the grandparent to pay a fair and reason¬ 
able sum according to his financial ability.^o 

The provisions of penal statutes of this nature 
may not be extended by intendment.In order 
to be guilty of the offense defined by some provi¬ 
sions, a child’s neglect to maintain and support his 
parent or parents must be without reasonable 
cause in this connection reasonable cause 

refers to some fact which exists at the time of the 
neglect to maintain or support which deprives such 
act of any criminal quality,*^3 such as a child’s igno¬ 
rance of his parents’ need'^^ or the unreasonable 
refusal of the parents to accept the kind of sup¬ 
port offered by the children.*^® The neglect of the 
child to maintain or support must be characterized 
by •willfulness,'^® but is not excused by reason of 
the personal conduct of the parent or parents dur¬ 
ing, or subsequent to, the minority of the children.'^'^ 

Residence with, or support by, parents during 
child^s minority. Some statutes imposing criminal 


liability on children who fail to support their par¬ 
ents have been held not to apply to children who 
had not lived with, or who had not been supported 
by, their parents when such children were minors,*^® 
and, accordingly, criminal liability can be imposed 
only on children whose parents either maintained 
a home for them throughout their entire minority, 
or, in lieu thereof, supported them in other sur¬ 
roundings.*^^ Within the meaning of such pro¬ 
visions, children cannot be said to have been sup¬ 
ported by their father so as to render them crim¬ 
inally liable, where the father abandoned them dur¬ 
ing their minority and merely made forced con¬ 
tributions, under order of court, which were inade¬ 
quate to furnish the necessaries of life, and the chil¬ 
dren themselves contributed a substantial portion 
of the support of the family.s® 

Several children. A child is not released from 
the obligations of the statute by the fact that there 
are other children contributing somewhat toward 
the support of the parent.Under some provi¬ 
sions, in the event there are two or more children, 
each child must contribute in such proportion as 
the court may order, and for failure so to do each 
child may be held severally liable to the penalties 
prescribed by the statute.^^ Such provisions have 
been held to contemplate, that, on a finding of 
guilty, the penalty shall not be inflicted until and 
unless the court fixes the proportionate amount, 
and defendant fails or refuses to pay the amount 
fixed.®^ 


67. Ind.—state v. Hoffman, 11 N.B. i 
2d 698, 213 Ind. 125—^Lanham v. 1 
•State, 194 N.E. 625, 195 N.E. 73. 
208 Ind. 79. 

Ohio.—Gardner v. Hines, Coin.PI., 68 
N.E.2d 397. 

Pa.—Commonwealth v. Schaffer, 38 
Pa.Dist. & Co. 217, 18 Leh.L.J. 387, 
54 Tork Legr-Roc. 46. 

Jurisdiction 

(1) Magistrate had jurisdiction of 
complaint against child for nonsup¬ 
port of parent likely to become pub¬ 
lic charge, irrespective of parent’s 
legal residence.—People of City of 
New Tork v. Spear, 231 N.Y.S. 593, 
133 Misc. 141. 

(2) In some jurisdictions, proceed¬ 
ings in a justice’s court commenced 
by complaint and arrest are not an 
appropriate mode of enforcing the 
liability of a child for the failure to 
support his parents.—Commonwealth 
V. Chiara, 60 Pa.r>ist. & Co. 547. 


2iVidence held sufficient to support 
conviction 

Ind.—^Liundy v. State, 145 N.E. 485, 
195 Ind. 368. 

Ohio.—Beutel v. State, 172 N.E, 838, 
36 Ohio App. 73. 

68 . Ind.—State v. Hoffman, 11 N.E. 
2d 698, 213 Ind. 125. 

69. Ind.—State v. Hoffman, supra. 

70. N.T.—^People v. Bamm, 197 N. 
T.S. 234. 

48 C.J. p 516 note 35. 

71. Ind.—Hindman v. State, 50 N.E. 
2d 913, 221 Ind. 611. 

48 C.X P 512 note 43 [bj. 

72. Ind.—^Lanham v. State, 194 N.E. 
625, 195 N.E. 73, 208 Ind. 79. 

73. Ind.—Lanham v. State, supra. 

74. Ind.—^Lanham v. State, supra. 

75. Ind.—Lanham v. State, supra. 

76. Ind.—^Lanham v. State, supra. 

77. Ind.—^Lanham v. State, supra. 


78. Ind.—Hindman v. State. 50 N.E. 
2d 913, 221 Ind. 611—^Lanham v. 
State, 194 N.E. 625, 195 N.E. 73, 
208 Ind. 79. 

79« Ind.—Hindman v. State, supra 
—Lanham v. State, 194 N.E, 625, 
195 N.E. 73, 208 Ind. 79, 

Affidavit or indictment 

The exception in the statute in 
favor of children who have not been 
supported and maintained during 
their minority is a matter of defense 
and need not be negatived in the af¬ 
fidavit or indictment on which the 
prosecution is based.—Lundy v. 
State, 145 N.E. 485, 195 Ind. 368. 

80. Ind.—Lanham v. State, 194 N.E. 
625, 195 N.E. 73, 208 Ind. 79. 

81. Ohio.—Beutel v. State, 172 N.E. 
838, 36 Ohio App. 73. 

82. Ind.—State v. Hoffman, 11 N.E. 
2d 698, 213 Ind. 125. 

83. Ind.—State v- Hoffman^ supra. 
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§ 81, Aged Persons 

The rnles with respect to assistance by public au¬ 
thorities to the aged are considered in the CJ.S. 
title Social Security and Public Welfare. 

Examine Pocket Parts for later cases. 


§ 82. Blind Persons 

The rules with respect to assistance by public 
authorities to the blind are considered in the C.J.S. 
title Social Security and Public Welfare. 

Examine Pocket Parts for later cases. 


PAVAJA. In the law of India, a word meaning the 
son bom of the elder wife.^ 

PAVE. A w'ord, the meaning of which, like most 
others, depends on where, and the connection in 
which, it is used.^ In its generic sense it means to 
place some substance on the street so as to form an 
artificial roadway or wearing surface, which will 
change the natural condition of the street; 3 to cover 
streets with stone or brick so as to make a con¬ 
venient surface for travel;^ to cover with stone, 
brick, concrete, or any other substantial matter, 
making a smooth and level surface;^ to fioor, with 
brick, stone, or other material to prepare a pas¬ 
sage;"^ to produce, by any means, a hard, firm, 
smooth surface for travel.^ 

As a comprehensive teim it implies all things 
necessary to, and immediately connected with, the 
construction of a firm, convenient, and suitable sur¬ 
face, including the necessary preparation.® It may 
include the curbing^® and guttering^i of a street; 
necessary surface grading,!^ although substantial 


grading may not be included; the laying^^ or 
flaggingis of a sidewalk; and repaving.^® 

^Tave” is sometimes synonymous with '^build^^ 
see 12 C.J.S. p 377 note 24, and has been distin¬ 
guished from ^^macadamize,” although it has been 
said to be more comprehensive than, and to include, 
“macadamize,’^ see 54 C.J.S. p 890 note 46, 

'Paving^' is a generic term and may include pav¬ 
ing of any kind, whether of brick, stone, asphalt, 
wood, or planldng.^'^ It has been defined to be the 
laying of streets with pavement, and it is said 
to be more comprehensive than, and to include, 
“fagging” see 36 C.J.S. p 1017 note 6, “graveling” 
see 38 C.J.S. p 1074 note 23, and “guttering” see 
39 C.J.S. p 419 note 84. “Paving” has been com¬ 
pared with or distinguished from “macadamizing” 
and in some cases, but not in others, the term “pav¬ 
ing” has been held to include “macadamizing,” see 
54 C.J.S. p 890 notes 49 to 53. 

Phrases employing the words “paving” or “paved” 
are set out in the note,i® and for additional phrases 


1- Eng.—^Jagdish Bahadur v. Sheo 
Partab Singh, 2S Indian App. 

100 , 102 . 

2. Mo.—^Muff V. Cameron, 114 S.W. 
1125, 1126, 134 Mo.App. 607. 

48 C.J. p 556 note 3. 

3. Or.—James v. Newberg, 201 P. 
212, 213, 101 Or. 616. 

48 aj. p 556 note 4. 

Pa,—^Harrisburg v. Segelbaum, 
24 A. 1070, 1073, 151 Pa. 172, 20 
L.R.A. 834. 

48 C.J. p 556 note 5. 

5. hT.T.—Schenectady v. Union Col¬ 
lege, 21 N.Y.S. 147, 151, 66 Hun 
179. 

6 . Ko,—Morse v. West Port, 19 S. 
W. 831, 833, 110 Mo. 502. 

48 C.J. p 556 note 7. 

7. Iowa.—^Buell V. Ball, 20 Iowa 
282, 290, 291. 

8 - Ohio.—Page v. Columbus, 15 
Ohio Cir.Ct,N.S., 40, 47, 33 Ohio 
Cir.Ct. 202—Baldwin v. -Springfield, 
10 Ohio N.P.,N-.S., 65, 73. 

9. N.C.—Hendersonville v. Freeze, 
117 S.E. 498, 499, 1S5 IST.C. 476. 

48 C.J. p 556 note 12. 


10. Iowa.—^Bailey v. Des Moines, 
138 N.W. 853, 856, 158 Iowa 747. 

48 C.J. p 556 note 13. 

IX. Ark.—Port Smith Pav. Dist. No. 
7 V. Brun, 150 S.W. 154, 156, 105 
Ark. 65. 

48 C.J. p 556 note 14. 

12. N.C.—Hendersonville v. Freeze, 
117 S.E. 498, 499, 185 N.C. 476. 

48 C.J. p 557 note 15. 

13. Ark.—^Little Rock v. Fitzgerald, 
28 S.W. 32. 34, 59 Ark. 494, 28 L.R. 
A, 496. 

48 C.J. p 557 note 16. 

14. Wis.—^Hoefer v. Milwaukee, 143 
N.W. 1038, 1040, 155 Wis. 83. 

48 C.J. p 557 note 17. 

15. N.T.—^Matter of Burmeister, 76 
N.T. 174, 181, 56 How.Pr. 416. 

Ohio.—Baldwin v. Springfield, 10 
Ohio N.P.,N.S., 65, 72. 

16- Wis.—^lioewenbach v. Milwau¬ 
kee, 119 N.W. 888. 889, 139 Wis. 
49. 

48 C.J. p 557 note 19. 
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17. Wash.—^Heath v Seattle Taxi¬ 
cab Co., 131 P. 843, 845, 73 Wash. 
177. 

18. N.T.—Ten Eyck v. Protestant 
Episcopal Church, 20 N.T.'S. 157, 
158, 65 Hun 194. 

19. “Paving tile” 

(1) A piece of burned earth or 
clay or a piece of marble, suitable 
for, and intended to be used as, a 
covering for a floor, a pavement, or 
the like.—^U. S. v. Davis, Mo., 64 
P. 147, 151, 4 C.C.A. 251-^48 C.J. p 
558 note 59. 

(2) A tile for paving.—^Rossman 
V. Hedden, C.C.N.T., 37 P. 99, 102— 
48 C.J. p 558 note 60. 

Phrases employing the word “paved” 

(1) “Paved road“ as applied to a 
street or highway see Highways § 
1 c. 

(2) “Paved street;” in connection 
with the power of municipalities to 
construct, improve, or repair streets 
see Municipal Corporations §§ 1042, 
1044. 
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as to which more recent adjudications have not been 
found see 48 C.J. p 557 notes 25-29. 

PAVEMENT. In a broad sense the word “pave¬ 
ment” means any firm, hard covering for areas sub¬ 
jected to the wear and tear of human feet, or of 
hoofs and wheels, designed to keep the feet or 
wheels from the ground or earth, and to present a 
more or less diy, durable, and smooth surface 
a hard, solid surface covering for a fioor, road, or 
factory, commonly of stone, brick, concrete, asphalt, 
or wood,^^ Under these definitions would be in¬ 
cluded the paved fioors of cathedrals and other 
public buildings, often of an ornamental character, 
as well as the surfaces of courtyards, walks, streets, 
and highways on which stones or other durable ma¬ 
terials are plaeed.22 

In a slightly narrower sense the term “pavement” 
means a hard covering of the surface of a road or 
footway commonly composed of macadam, granite 
blocks, brick, sheet, or block, asphalt, or wood for 
Tehicular traffic, and blue flagstones, cement, or tar, 
concrete, and brick for sidewalks.^ 3 Thus under 
some definitions the term ^^pavement” includes side¬ 
walks. 

However, in the modem and more restricted sense 
the term “pavement” is generally limited to the 
wearing surface of that portion of improved streets 
lying between the curbs,^ 5 and sidewalks are ex¬ 
cluded. 2 6 

The meaning of the word “pavement” is not lim¬ 
ited by the particular material used, 2 7 for no par¬ 


ticular material is necessary,28 and a pavement may 
be made of anything which will produce a hard, firm, 
smooth surface for travel,29 and, as a general rule, 
any substance which is spread upon a street to form 
a compact, hard, or level surface or floor may be 
properly designated a “pavement,”20 although or¬ 
dinarily the term is not applied to the gravel and 
stone coating placed on country roads.21 While the 
word “pavement” is applied to any process for cover¬ 
ing a street or walk or public place with stone, brick, 
or concrete to give it a level surface convenient for 
use in the manner and for the purpose for which it 
was intended,22 usually the term does not refer 
solely to the manner in which a material is spread 
upon the street.22 

In the construction of a pavement a good founda¬ 
tion is necessa3y,2^ but the primary and controlling 
requisite is that a firm, hard, smooth surface be se¬ 
cured. 2 5 

“Pavement” is not sjmonymous with “sidewalk,”22 
and it has been compared with, or distinguished 
from, “fiagging^^ see 36 C.J.S. p 1017 note 7. 

The term “pavement” is treated and discussed in 
connection with the power of municipalities to con¬ 
struct, improve, or repair streets and other ways 
in Municipal Corporations § 1044; and with respect 
to liability for defects in and obstructions on pave¬ 
ments generally see Municipal Corporations §§ 781- 
872. 

PAWN. See Pawnbrokers § 1. 


20. Or.—Trippeer v. Coucti, 220 P. 
1012 , 1015, 110 Or. 446. 

48 'C,J. P 558 note 40. 

21. La.—^Pearce v. Couvillon, 113 So. 
801, 802, 164 La. 155. 

Or.—Byers v. Sheridan, 191 P. 351, 
352, 97 Or. 154. 

Phrases 

(1) *"Bitulithic pavemenV' see 11 
O.J.S. p 351 note 18. 

(2) Other phrases employing the 
term ‘‘pavement” as to which more 
recent adjudications have not been 
found see 48 C.J. p 558 notes 54-57. 

22. Or.—^James v. Newberg, 201 P. 
212 , 214, 101 Or. 616. 

23. Or.—Trippeer v. Couch, 220 P. 
1012, 1015, 110 Or. 446, 454—James 
V. Newberg, 201 P. 212, 213, 101 
Or. 616. 

Similarly defined 

A covering of stone, brick, wood, 


cement, or asphalt, placed on a 

street or road to give a hard and 

easier surface for travel.—^Pearce v. 

Couvillon, 113 So. 801, 802, 164 La. 

155. 

24. N.T.—Vandeweghe v. City of 
New York, 270 N.T.S. 670, 573, 150 
Misc. 815. 

48 C.J. p 558 note 45. 

25. Or.—^James v. Newberg, 201 P. 
212, 213, 214, 101 Or. 616. 

26. Or.—^James v. Newberg, supra. 

48 C.J. p 558 note 44. 

27. N.Y.—^Lilientbal v. Yonkers, 39 
N.Y.S. 1037, 1038, 6 App.Div. 138— 
Vandeweghe v. City of New York, 
270 N.Y.S. 570, 573, 150 Misc. 815. 

28. Pa.—^Philadelphia v. Eddleman, 
32 A. 639, 169 Pa. 452. 

29. Pa.—Philadelphia v, Eddleman, 
supra. 

48 C.J. p 558 note 52. 


30. N.Y.—^Vandeweghe v. City of 
New York, 270 N.Y.S. 570, 573, 150 
Misc. 815. 

48 C.J. p 558 note 43 [a] (2). 

31. La.—Pearce v. Couvillon, 113 
So. 801, 802, 164 La. 155. 

32. N.Y.—^Vandeweghe v. City of 
New York, 270 N.Y.S. 570, 573, 150 
Misc. 815. 

33. N.Y.—^Lilienthal v. Yonkers, 39 
N.Y.S. 1037, 1038, 6 App.Div. 138— 
Vandeweghe v. City of New York, 
270 N.Y.S. 570, 573, 150 Misc. 815. 

34. La.—^Pearce v. Couvillon, 113 
So. SOI, 802, 164 La. 156. 

48 C.J. p 558 note 49. 

35. La.—Pearce v. Couvillon, supra. 

48 C.J. p 558 note 50. 

36. Or.—^James v. Newberg, 201 P. 
212, 213, 101 Or. 616. 
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PAWNBROKERS 

This Title includes regulation of the business of lending money on pledge of goods or without pledge; 
and the mutual rights, duties, and liabilities of persons engaged in such business and those dealing with them. 

Hatters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Definitions and distinctions—p 186 

2. Regulation and control—p 186 

3. - Requiring license in general—p 189 

4. - Who are pawnbrokers subject to license—190 

5. - Rate of interest in general—p 190 

6. - Effect of violation of regulations on validity of contract—191 

7. Property subject to pawn—p 191 

8. Possession, use, and care of pawn—p 192 

9. Transfer of interest in pawn—p 194 

10. Redemption—p 194 

11. Sale of pawn on default of pawnor—^p 196 

12. Personal liability of pawnor for loan—^p 197 

13. Actions—^p 197 

14. Penalties—^p 199 

15. Offenses and prosecution therefor—^p 199 

See also descriptive word index in the back of this Volume 


§ L Definitions and Distinctions 

A pawnbroker has been defined as a person who 
makes a business or occupation of lending money at in¬ 
terest on the security of personal property deposited in 
his keeping. 

While in general terms a pawnbroker may be 
said to be one who lends money, usually in small 
sums, on property delivered in pledge,t more ac¬ 
curately speaking he is a person who makes a busi¬ 
ness or occupation of lending money at interest on 
the security of personal property deposited in his 
keeping.^ The parties to a pawn transaction are 
referred to as the “pawnor” and the “pawnee.”^ 

The word “pawn,” usually employed synony¬ 
mously with the term “pledge,” as discussed in the 


C.J.S, title Pledges § 1, also 49 C.J. p 896 note 19, 
is used to designate a certain species of bailment,^ 
or, in a more limited sense, to designate the thing 
actually deposited by the pawnor with the pawnee.^ 

A pawn ticket is the pawnbroker's receipt for a 
pledge.® The view has been taken that a pawn 
ticket is not a security or a printed evidence of in¬ 
debtedness.'^ 

"Pawnbrokerage^^ is commonly denominated as 
the business of lending money on personal prop¬ 
erty delivered as security for loans.® 

§ 2. Regulation and Control 

a. In general 


1 * Ark.—^Little Kock v. Barton, 33 
Ark. 436, 446. 

D.O.—^Newman v. XT. S., 41 App.D.C. 
37, 48. 

2 . Mo.—Corpus Juris quoted in 
State V. Light, App., 189 S.‘W’.2d 
162, 166. 

48 C.J. p 560 note 2. 

3. Ill.—Jacobs V. Grossman, 141 N. 
E. 714, 715, 310 Ill. 247. 


4. Ill .—Jacobs V. Grossman, supra. 
48 C.J, p 560 note 6. 

“Bailment” defined see Bailments § 
1 a. 

Pledge 

A lawful contract between one to 
whom person intrusted with an arti¬ 
cle by owner thereof, with instruc¬ 
tions to pawn it, turned it over with 
same instructions, and pawnbroker, 
to whom the article was pledged as 
collateral for loan, was contract of 
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pledge.—Kirsch v. Provident Loan 
Soc. of N. Y., 71 N.Y.S.2d 241, 189 
Misc. 898. 

5. S.C.—Wolff V. Farrell, 5 S.C.L. 
68 , 70. 

6 . Webster New Int.D. 

7. N.Y.—Modell Pawnbrokers v. 

Moss, 45 N.Y.'S.2d 598, 182 Misc. 
581. 


8 . Okl.—Turney v. Goldberg’s Loan 
Office, 274 P. 464, 135 Okl. 147. 
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b. Prohibition or limitation of business 

c. Records, reports, and inspection; re¬ 

demption 

a. In General 

The state, within the scope of its police power, and 
a municipality, within the limits of power duly conferred 
on it, may regulate and control the business or occupa¬ 
tion of pawnbroking, and congress may regulate such 
business in the District of Columbia. 

The state, within the general scope of its police 
power, may control and regulate the business or 
occupation of pawnbroking.^ This power is lim¬ 
ited only to the extent that there must be a rea¬ 
sonable classification.^® It has been stated broad¬ 
ly, however, that the business of pawnbroking, as 
a legitimate business, is entitled to the protection 
of the constitution.!! Under a statute defining a 
^'pawnbroker” as any person lending money on 
personal property and charging as much as the 
maximum rate of interest permitted by the statute, 
the statutory definition and regulation of the oc¬ 
cupation is confined to pawnbrokers charging a 
maximum rate of interest.!^ 

Under express or implied power municipal cor¬ 
porations may regulate the business of pawnbro¬ 
kers ;!3 and generally such regulation is a prop¬ 
er exercise of the municipal police power.!^ How¬ 


§ 2 

ever, the power of the municipality in this respect 
must be expressly granted or arise by necessary 
implication!^ and must be exercised subject to 
statutory provisions.!® In the exercise of the pow¬ 
er a municipal corporation may enact such regula¬ 
tions as will facilitate the detection of thieves in 
the disposition of stolen goods.!^ The pawnbro¬ 
ker's license is taken with the knowledge that the 
licensee is subject to reasonable regulations made 
by the municipality.!^ 

Congress has power to regulate pawnbrokers in 
the District of Columbia.!® 

b. Prohibition or Limitation of Business 

According to some authorities the business of pawn¬ 
broking cannot be prohibited and regulations which are 
so onerous as to amount to prohibition are not permissible, 
but there have been expressions Indicating a contrary 
view. 

The rule has been announced that the business 
of pawnbroking may not be prohibited^® and that 
regulations which are so onerous as to amount to 
prohibition are not permissible,^! The view has 
been expressed that, under an express authoriza¬ 
tion to suppress pawnbrokers, a municipality may 
wholly prohibit and suppress business by them 
within the municipality,®2 but the business may 


9. Ky.—Peel v. Dummit, 214 S.W. 
2d 605, 308 Ky. 399. 

Mich.—Bassner v. Federal Collateral 
Soc., 300 N.W. 45, 299 Mich. 206. 
Mo.—State v. Lawson, 181 S.W.2d 
508, 352 Mo. 1168. 

Pa.—^Equitable Loan Soc. v. Bell, 14 
A.2d 316, 339 Pa. 449, appeal dis¬ 
missed 61 S.Ct. 393, 311 U.S. 621, 
85 L.Ed. 394. 

Tenn.—Corpus Juris cited in Solof 
V. City of Chattanooga, 174 S.W. 
2d 471, 472, 180 Tenn. 296, rehear¬ 
ing denied 176 S.W.2d 816, 180 
Tenn. 296. 

Va.—Corpus Juris cited in Flax v. 
City of Richmond, 52 S.E.2d 250, 
254, 189 Va. 273. 

48 C.J. p 561 note 18. 

Statute held valid as against claim 
that charges permitted for storage, 
insurance, and investigation were 
confiscatory.—Equitable Loan Soc. v. 
Bell, 14 A.2d 316, 339 Pa. 449, appeal 
dismissed 61 S.Ct. 393, 311 U.S. 621, 
85 L.Ed. 394. 

10. Va.—^Flax V. City of Richmond, 
52 S.E.2d 250, 189 Va. 273. 

11. Mich.—^Rassner v. Federal Col¬ 
lateral Soc., 300 K.W. 45, 299 Mich. 
206. 

12. Colo.—Provident Loan Soc. v. 
Denver, 172 P. 10, 64 Colo. 400. 

13. Cal.—^Levinson v. Boas, BS P. 
825, 150 Cal. 185. 


Colo.—Solomon v. City of Denver, 55 
P. 199, 12 Colo.App. 179. 

Ill.—City of Chicago v. Hulbert, 8 
H.E. 812, 118 Ill. 632, 59 Am.R. 400, 
Mont.—^Butte v. Paltrovich, 75 P. 

521, 30 Mont. 18, 104 Am.S.R. 698. 
Tenn.—Solof v. City of Chattanooga, 
176 'S.W.2d 816, ISO Tenn. 296. 
Wash.—City of Seattle v. Barto, 71 
P. 735, 31 Wash. 141, 

43 C.J. P 410 note 3, 48 C.J. p 562 
note 45. 

Municipal regulation of businesses 
and occupations in general see Mu¬ 
nicipal Corporations §§ 234-239. 

Power not affected by subsequent 
statute 

Charter empowering a city to con¬ 
trol the pawnbroking business in the 
city was not affected by subsequent 
enactment intended to apply to cities 
which had not been given specifical¬ 
ly the power -in their charters to 
regulate pawnbroking business.— 
Riley v. Prudential Soc., 13 N.Y.S.2d 
921, 171 Misc. 888, affirmed 19 N.Y.S. 
2d 963, 259 App.Div. 974, reargument 
denied 21 N.Y.S.2d 616, 259 App.Div. 
1072. 

14. Va,—^Flax v. City of Richmond, 
52 S.E.2d 250, 189 Va. 273—Eisner 
v. Hawkins, 43 S.E. 479, 113 Va. 47, 
Ann.Cas.l913D 1278. 

15. La.—State v. Itzcovitch, 21 So. 
544, 49 La.Ann. 366, 62 Am.S.R. 
648, 37 L.R.A. 673. 
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Scope of powers of municipal corpo¬ 
ration generally see Municipal 
Corporations §§ 115-117. 

16. Colo.—Solomon v. City of Den¬ 
ver, 55 P. 199, 12 C 0 I 0 .APP, 179. 

Conflicting exercise of power by 
state and municipality generally 
see Municipal Corporations § 143. 

17. Ill.—Launder v. City of Chica¬ 
go, 111 Ill. 291, 53 Am.R. 625. 

43 C,J, p 410 note 6. 

18. Mont.—Butte v. Paltrovich, 75 
P. 521, 30 Mont. 18, 104 Am.S.R. 
698. 

48 C.J. p 562 note 47. 

19. D.C.—^Reagan v. District of Co¬ 
lumbia, 41 App.D.C. 409—^Newman 
V. U. S., 41 App.D.C. 37, error dis¬ 
missed 35 S.Ct. 602, 238 U.S. 642, 
59 L.Ed. 1502. 

Police regulations generally as to 
District of Columbia see District 
of Columbia § 3. 

20. Ky.—^Peel v. Dummit, 214 S.W. 
2d 605, 607, 308 Ky. 399. 

Beasou for rule 

The business of pawnbroking is a 

useful business when properly con¬ 
ducted.—^Peel V. Dummit, supra. 

21 . Ky.—^Peel v. Dummit, supra. 

22 . Ill.—^Launder v. Chicago, 111 
Ill. 291, 63 Am,R. 625. 

48 C.J. p 562 note 49, 
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not ibe prohibited by a municipality if authority 
in that regard has not been conferred on it.23 

A statute authorizing the governing body of a 
municipality to limit the number of pawnshops that 
may be operated within the limits of the munici¬ 
pality is not invalid as constituting the grant of ar¬ 
bitrary power.24 A municipal ordinance enacted 
pursuant to such statutory authorization, which 
limits the number of pawnshops to the number al¬ 
ready in operation, has been regarded as a proper 
exercise of authority to regulate and control and 
not as an unlawful discrimination or prohibition, 
and as a reasonable regulation to protect the pub¬ 
lic interest and to promote the public welfare.26 

Place of doing business. Some statutes have been 
construed as limiting the carrying on of business 
by a pawnbroker to one house.27 

Hours of business. The state26 or a municipal- 
ity29 may fix the hours during which the business 
of pawnbroking may be done, and regulations by 
a municipality designating the hours of business 
during which property may be deposited or pledged 
have been upheld. 20 

Amount of loans. Where a statute limits the 
amount to be lent by a pawnbroker to any one per¬ 
son, the limitation cannot be circumvented by 
the pawnor’s use of the names of a number of ficti¬ 
tious persons in order to obtain loans, no one of 
which exceeds the statutory limit, but all of which 
total more than the permitted amount.21 

Dealing with minors. While it seems that the 


dealing of a pawnbroker with a minor may be 
regulated by statute or ordinance only where the 
regulation is in furtherance of the police power,22 
it has been laid down broadly that pawnbrokers 
may be prohibited from dealing with minors.23 A 
statute forbidding the acceptance of goods in pledge 
from a minor does not preclude a contract with an 
adult and delivery of the goods to the pawnbroker 
by the minor as messenger for the adult.24 

Pawn tickets. A statute providing that certain 
information shall be inserted in the pawn ticket 
issued to the pawnor has been held to be manda- 

tory.25 

c. Eecords, Reports, and Inspection; Redemp¬ 
tion 

Municipal regulations requiring the keeping of records 
of loans made and the delivery to police authorities 
daily of a copy of such records, and providing for the in¬ 
spection of books and accounts, have been upheld. 

Municipal regulations requiring a record to be 
made of every loan made^s containing certain speci¬ 
fied information,27 requiring that a legible and cor¬ 
rect copy of such record be delivered to police of¬ 
ficials every day before a specified hour,23 and 
providing for the inspection of the books and ac- 
counts22 have been upheld. Under some statutes a 
pawnbroker is not under a legal duty in the first in¬ 
stance to advise the police authorities as to arti¬ 
cles pledged with him,40 but police authorities may 
require a report on forms furnished by them to 
the pawnbroker.^^ 

A municipal regulation prohibiting the sale, re- 


23 . Ind.—Shuman v. Ft. Wayne, 36 
]Sr.E. 560, 127 Ind. 109, 11 L.R.A. 
378. 

24. Va.—Flax v. City of Richmond, 
52 S.E.2d 250, 1S9 Va. 273. 

25. Va.—^Plax v. City of Richmond, 
supra. 

20. Va.—^Flax v. City of Richmond, 
supra. 

27. RT.Y.—^Modell Pawnbrolcers v. 
Moss, 45 N.Y.S.2d 598, 182 Misc. 
581. 

Plans of doizL^ business illegal 

(1) Pawnbroker’s proposed plan 
for refinancing pawn tickets issued 
by other pawnbrokers, which in¬ 
volves accompanying pawnor to 
place where collateral is held, re¬ 
deeming it, and thereafter issuing a 
pawn ticket for the amount advanced 
plus an additional loan would be il¬ 
legal as involving doing business at 
more than one house in violation of 
the statute.—^IVIodell Pawnbrokers y. 
Moss, 45 ]Sr.Y.S.2d 598, 182 Misc. 581. 

(2) Other plans have been held il¬ 


legal on this ground.—^aiodell Pawn¬ 
brokers V. Moss, 55 N.Y.‘S.2d 73, 184 

Misc. 817. 

28. Tenn.—Solof, v. City of Chatta¬ 
nooga, 174 S.W.2d 471, ISO Tenn. 
296, rehearing denied 176 S.W.2d 
816, ISO Tenn. 296. 

29. Tenn.—Solof v. City of Chatta¬ 
nooga, supra. 

30- Mont.—City of Butte v. Paltro- 
vich, 75 P. 521, 30 Mont. 18, 104 
Am.S.R. 698. 

Tenn.—Solof v. City^ of Chattanoo¬ 
ga, 174 S.'W.2d 471, 180 Tenn. 296, 
rehearing denied 176 S.‘W.2d 816, 
180 Tenn. 296. 

43 C.J. p 411 note 14. 

31. RL—^Mills V. First State Pawn¬ 
ers Soc., 192 Ill.App. 231. 

32. Mo.—State v. Lawson, 181 S.W. 
2d 508, 352 Mo. 1168. 

33. Mo.—State v. Lawson, .supra. 

34. N’.J.—^Petchenik y. Rich, 87 A. 
97, 84 N.J.Law 592. 

48 C.J. p 562 note 42. 
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35. Ill.—^Latham v. Nierman, 233 Ill. 
App. 360. 

48 C.J. p 562 note 44. 

36. Ill.—^Launder v. Chicago, 111 Ill. 
591, 53 Am.R. 625. 

43 €.J. p 411 note 7. 

37. Ill.—Launder v. Chicago, supra 
—^Harrison v. People, 121 Ill.App. 
189. 

Kan.—City of Wichita v. Wolkow, 
202 P. 632. 110 Kan. 127. 

Mo.—St. Joseph V. Levin, 31 S.W. 
101, 128 Mo. 588, 49 Am.S.R. 577. 

38. m.—^Launder v. Chicago, 111 Ill. 
291, 53 Am.R. 625—^Harrison v. 
People, 121 IlLApp. 189. 

Kan.—City of Wichita v. Wolkow, 
202 P. 632, 110 Kan. 127. 

39. Mo.—St. Joseph v. Levin, 31 S. 
W. 101, 128 Mo. 588, 49 Am.S.R. 
677. 

Ohio.—Chambers v. Cincinnati, 31 
Ohio St.Cir.Ct. 8. 

40. RT.Y.—^Kind v. B, Gutter & 'Sons, 
80 N.Y.S.2d 669, 191 Misc. 331. 

41. RT.Y.—Kind v. B. Gutter & Sons, 
supra. 
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demption, or removal from the place of business 
of the property pledged for a specified number of 
hours after the copy of the record of such pledge 
has been delivered to the designated police official 
has been upheld,but it has been held that an act 
of congress authorizing the commissioners of the 
District of Columbia to enact usual and reasonable 
police regulations does not authorize them to en¬ 
act a regulation prohibiting the redemption of 
pawns within a specified number of hours after the 
pawning or after notice to police authorities,^3 

§ 3. - Requiring License in General 

a. In general 

h. Amount of tax or fee 

c. Duration and revocation of license 

a. In General 

The state, and a municipality when duly authorized, 
may require a license as a condition precedent to con¬ 
ducting the business of pawnbroking. The propriety of Im¬ 
posing certain limitations and restrictions with respect 
to the grant of a pawnbroker’s license, and of prescrib¬ 
ing eligibility for a license, by statutory or municipal 
regulation has been recognized. 

The state has power to require a license as a 
condition precedent to the lawful pursuit of the 
business of pawnbroking.^^ The license require¬ 
ment may be limited to pawnbrokers doing busi¬ 
ness in cities or towns of a certain number or more 
of inhabitants.45 A municipal corporation, when 
authorized by charter or statute, may require that 
one desiring to- pursue the business or occupation 
of pawnbroking shall obtain a license therefor, 
but, in the absence of due authorization, such cor¬ 
poration may not require the taking out of a li¬ 
cense as a condition precedent to conducting suoh 
business or occupation.^'^ Congress may require 
a license for pawnbroking within the District of 

Columbia.^s 


A statutory provision describing the persons to 
whom a municipal body may grant a pawnbroker’s 
license does not necessarily prevent the munici¬ 
pal authorities from imposing additional reason¬ 
able conditions or restrictions on the grant of a 
license which are not in conflict with the statute.^^ 
Where an ordinance leaves the suitability of ap¬ 
plicant for a pawnbroker’s license within the dis¬ 
cretion of the mayor, he is justified in refusing 
a license to one whose license had previously 
been revoked.^^^ With respect to the District of 
Columbia, congress may limit eligibility for the 
license to residents of the Districts^ and to cor- ■ 
porations which appoint a resident agent within the 
District on whom process may be served.^^ 

b. Amount of Tax or Fee 

The courts will not interfere with municipal discre¬ 
tion in fixing the amount cxf a fee for a pawnbroker’s li¬ 
cense, in the absence of abuse of such discretion. 

In the absence of clear abuse, the courts will not 
interfere with municipal discretion in fixing the 
amount of the pawnbroker’s license fee.53 Since 
the business of a broker and that of a pawnbroker 
constitute separate and distinct classes, a munici¬ 
pality may lay an entirely different license tax on 
brokers and pawnbrokers.^^ 

According to some cases, one who has paid a 
license tax for the privilege of conducting the 
business of pawnbroking is not liable to an addi¬ 
tional license tax as a dealer in second hand cloth- 
ing^S or as a dealer in pistols^® because he sells such 
imredeemed pawned articles, and one who has paid 
a tax as a pawnbroker is not liable for a tax as 
a dealer in secondhand clothing merely because he 
resells after he has purchased the pawn on the 
pawnor’s default.^*^ A solitary instance of lh.e 
sale of an unredeemed pawned pistol by a licensed 
pawnbroker does not render him liable to the li- 


42- Ill.—^Harrison v. People, 121 Ill. 
App. 189. 

43. D.C.—Fulton v. District of Co¬ 
lumbia, 2 App.D.C. 431. 

44. Cal.—^Levinson v. Boas, 88 P. 
825, 150 Cal. 185, 12 L.R.A.,N.S., 
576, 11 Ann.Cas. 661. 

Mass.—Commonwealth v. Danziger, 
‘ 57 N.E. 461, 176 Mass. 290. 

45. Mass.—Commonwealth v. Dan- 
ziger, supra. 

46. N.J.—^Dunn v. Mayor and Coun¬ 
cil of City of Hoboken, 88 A. 1053, 
85 N.J.Law 79. 

Wash.—City of Seattle v. Barto, 71 
P. 735, 31 Wash. 141. 

48 C.J. p 662 note 53. 

47. Ind.—Shuman v. Ft. Wayne, 26 
H.E. 660. 127 Ind. 109, 11 L,.B,A. 
378. 


48. D.C.—Reagan v. District of Co¬ 
lumbia, 41 App.D.C. 409—^Newman 
V. IT. S., 41 App.D.C. 37, error dis¬ 
missed 35 S.Ct. 602, 238 U.S. 642, 
53 L.Ed. 1502. 

49. Va.—^Flax v. City of Richmond, 
52 S.E.2d 250, 189 Va, 273. 

Additional reqnxreznexits proper 
Additional requirements imposed 
by a municipal ordinance that one 
licensed as pawnbroker shall be ap¬ 
proved by city director of public 
safety as proper person to conduct 
such business and that he shall be a 
qualified voter of city were reason¬ 
able and justified by municipal char¬ 
ter and general law.—Flax v. City 
of Richmond, supra, 

50. Ill.—^Harrison v. People, 121 Ill. 
App. 189. 


51. D.C.—^Newman v. IT. S., 41 App- 

D. C. 37, error dismissed 35 'S.Ct. 
602, 238 U.S. 642, 59 L.Ed. 1502. 

52. D.C.—^Newman v. U. S., supra. 

53. Mich.—^Van Baalen v. People, 40 
Mich. 258. 

Wash.—Seattle v. Barto, 71 P. 735. 
31 Wash. 141. 

54. N.C.—Schaul V. Charlotte, 24 S. 

E. 526, 118 N.C. 733, 734. 

48 C.J. p 562 note 58. 

55. Tenn.—Shelton v. Silverfield, 56 
S.W. 1023, 104 Tenn. 67. 

56. Ala.—Mornings tar v. State, 33 
So. 485, 135 Ala. 66, 

57- Tenn.—Shelton v. Silverfield, 56 
S.W. 1023, 104 Te.mi.’67. 

48 C,J. p 561 note 28. 
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cense tax for tHe sale of pistols.58 It has been 
held, however, that a licensed pawnbroker, who 
habitually resells unredeemed pawned pistols and 
retains the profit, if any, resulting from the sale 
over and above the defaulting pawnor^s debt, is 
subject to a ipolice regulation imposing a license 
tax for the retail sale of pistols,59 and that a pawn¬ 
broker who has secured a license for such occupa¬ 
tion is not doubly taxed by being required to take 
out the required license for the retail sale of pis- 
tols.59 

c. Duration and Revocation of license 

A pawnbroker's license for a year begins to run when 
the application is made and the fee is paid. Even in the 
absence of an express grant of power to revoke a iicense, 
municipal authorities may provide for the issuance of 
pawnbrokers* licenses subject to revocation. 

The year for which a pawnbroker’s license runs 
begins when the application for the license is made 
and the fee paid, and runs until the corresponding 
day of the following year.®! Even in the absence 
of an express grant of power to revoke a license, 
the view has been taken that a municipal coun¬ 
cil may provide as a condition precedent to the is¬ 
suance of a pawnbroker’s license that applicant shall 
agree that his license may be revoked at any time.®^ 
The revocation of the license is lawful, where it ap¬ 
pears that the pawnbroker has been convicted of 
a violation of an ordinance regulating the busi¬ 
ness of pawnbrokers, 53 and this notwithstanding 
an appeal was taken and was pending from the 
conviction.®^ 

§ 4, - Who Are Pawnbrokers Subject to 

License 

One may be a pawnbroker subject to a license not¬ 
withstanding he conducts a business of a different class 
OP deals in a limited class of property; but single or oc¬ 
casional loans on the security of personal property de¬ 


posited by the borrower do not necessarily constitute the 
lender a pawnbroker. 

According to some authorities a person, in order 
to be subject to an ordinance requiring a license, 
must fall within the definition given in the stat¬ 
ute.®® However, a statutory definition of a ‘^pawn¬ 
broker” has been held not to be exclusive so as to 
preclude additional specifications under a noncon¬ 
flicting ordinance including persons not pawnbro¬ 
kers within the statutory definition.®® One is no 
less a pawnbroker, subject to license, because at 
the same time and place he conducts other branches 
of business, not of this character,®^ or because he 
makes loans on pledges of no other kinds of goods 
than that of a particular class,®® or because he re¬ 
quires pawnors to execute notes or chattel mort¬ 
gages in connection with the transaction.®® One 
may be a pawnbroker engaged in such occupation, 
with respect to the requirement of a license, with¬ 
out completion of actual contracts of pawnbrok¬ 
ing, Single or occasional loans on the security of 
personal property deposited by the borrower are 
not sufficient to constitute the lender a pawnbro¬ 
ker. 

A pawnbroker is subject to license within the Dis¬ 
trict of Columbia when essential elements of his 
business are conducted there.'^^ 

§ 5. - Rate of Interest in General 

A state, or a municipality under power conferred, may 
regulate the rate of interest to be charged by pawnbro¬ 
kers, and congress may regulate such rate to be charged 
in the District of Columbia. 

A state may regulate the rate of interest to be 
charged by pawnbrokers,'^® and, under authority 
conferred by the legislature, a municipality may 
regulate the rate of interest,but the statutory 
rate ordinarily controls where the provisions of an 


58. Miss.—Graham v. State, 13 So. 
883, 71 Miss. 208. 

59. La.—State v. Winehill, 86 So. 
181, 147 La. 781, 

60. Ky.—Stevens v. Louisville, 121 
S.W. 977, 135 Ky. 24. 

61- Ohio.—^Kopelman v. Toledo, 9 
Ohio Cir.Ct.,K'.S., 545. 29 Ohio Cir. 
Ct. 455. 

62. Mich.—Grand Rapids v. Braudy, 
64 K.W. 29, 105 Mich. 670, 55 Am. 
•S.R. 472, 32 L.R.A. 116. 

63. Ill.—^Harrison v. People, 121 Ill. 
App. 189. 

64. Ill.—Harrison v. People, supra. 

65. Ill.—Chicag-o v. Hulbert, 8 IST.E. 
812, 118 Ill. 632, 636, 59 Am.R. 400. 

48 C.J. p 562 note 64. 

“Pawnbroker" defined g’enerally see 
supra § 1. 


66 . Colo,—^Provident Loan Soc. v. 
Denver, 172 P. 10, 64 Colo. 400. 

48 C.J. p 563 note 65. 

67. Cal.—^Levinson v. Boas, 88 P. 
825, 150 Cal. 185, 12 L.R.A.,N.S., 
575, 11 Ann.€as. 661. 

Pa.—^Hunt V. Philadelphia, 35 Pa. 
277. 

68 - Cal.—^Levinson v. Boas, 88 P. 
825, 150 Cal. 185, 12 L.R.A.,N.S., 
575, 11 Ann.Cas. 661. 

69- Cal-—^Levinson v. Boas, supra. 
Minn.—St. Paul v. Lytle, 71 N.W. 

703, 69 Minn. 1, 

70. Mass-—C ommonwealth v. 
Schwartz, 83 jST.E. 326, 197 Mass. 
107. 

48 C.J. p 563 note 69. 

71. Tenn.—^Provident Loan Bank v. 
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Parham, 194 S.W. 570, 137 Tenn. 
483. 

48 C.J. p 563 note 70. 

72. U.S,—^District of Columbia v. 
Horning, 41 S.Ct, 53, 254 U.S. 135, 
65 L.Ed. 185. 

48 C.J. p 563 note 82. 

73. Ky.—Peel v. Dummit, 214 S.W. 
2d 605, 308 Ky. 399. 

Rate of interest generally see Inter¬ 
est §§ 30-40. 

Statute held not invalid 
Ky.—Peel v. Dummit, supra. 

74. IsT.T.—Stone v. Jacobsen, 16 RT. 
Y.S.2d 504, 258 App.Div. 300, re¬ 
argument denied IS N.Y.S.2d 750, 
259 App.Div. 787, appeal denied 20 
N.Y.S.2d 176, 259 App.Div. 795— 
Riley v. Prudential Society, 13 K. 
Y.S.2d 921, 171 Misc. 888, affirmed 
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ordinance on the subject are in conflict therewith.^S 
Congress may prescribe legal rates of interest to 
be charged by pawnbrokers in the District of Co- 
lumbiaJS While the maximum rate frequently 
is fixed by statute or ordinance/^ the character of 
the business is such that it is not improper to 
allow a charge of interest beyond the ordinary 
statutory interest limit.'^^ The maximum statu¬ 
tory rate cannot be enlarged by adding, as a sub¬ 
terfuge, storage charges for the keeping of the 
property pawned."^® Actual receipt of interest in 
excess of the statutory maximum is essential to con¬ 
stitute a violation of the statute. 

§ 6. — Effect of Violation of Regulations 
on Validity of Contract 

The view has been taken that failure of the pawn¬ 
broker to comply with certain statutory or municipal 
regulations may invalidate the contract between him and 
the pawnor. 

The contract between the pawnor and the pawnee 
may be rendered invalid by failure on the part of 
the pawnbroker to comply with the statutory or 
ordinance requirements,as, for example, where 
the pawnbroker has failed to procure a license^^ 
or has lent a sum in excess of a statutory maxi- 
mum.S3 Charging interest above rate permitted by 
statute has been held to render the contract void.^^ 


However, such a charge of unlawful interest has 
been held not to render the contract invalid as 
to the principal sum of the loan,®^ and to invalidate 
it only to the extent of the excessive interest 
charged. 86 The transaction is not rendered in¬ 
valid by the pawnee^s exaction of unlawful inter¬ 
est for an extension of time for the payment of 
the loan;87 nor is it invalidated by an exaction of 
unlawful interest by an employee or clerk of the 
pawnee without the latter's knowledge.^s 

Failure to comply with the statutory require¬ 
ments as to pawn tickets may render the contract 
invalid.89 Failure to keep a record of goods 
pawned, as required by statute or ordinance, may 
invalidate the contract of pa'wn.^^^ However, an 
agreement not to make such a required record of 
pawn transactions and not to make a required re¬ 
port of such record to designated police officials 
has been held not to invalidate the contract.®^ 
Failure to deliver to pawnor written copy of the 
pawnbroker's entry of the transaction on a regis¬ 
ter, as required by statute, may also render the 
contract void.^^ 

§ 7. Property Subject to Pawn 

The term “property*' as used in statutes regulating 
pawnbrokers has been regarded as including only such 
personal property as may actually be delivered over to 
the possession and control of the lender. Some regula¬ 


rs N.T.S.2d 963, 259 App.Div. 974, 
reargument denied 21 N.T.S.2d 616, 
259 App.Div. 1072. 

75. Colo.—Solomon v. Denver, 55 P. 
199, 12 Colo.App. 179. 

Bate in excess of rate £xed by stat> 
xite 

Under the charter of the City of 
Buffalo, the municipal authorities 
could authorize pawnbrokers to 
charge a higher rate of interest than 
was authorized by statute.—Stone v. 
Jacobson, 16 N.r.&.2d 504, 258 App. 
Div. 300, reargument denied 18 N.Y. 

750, 259 App.Div. 787, appeal de¬ 
nied 20 N.T.S.2d 176, 259 App.Div. 
795. 

76. D.C.—^Reagan v. District of Co¬ 
lumbia, 41 App.D.C. 409. 

77. Ga.—Wall V. Lewis, 16 S.E.2d 
43-0, 192 Ga. 652, answer to certi¬ 
fied auestion conformed to 16 S.E. 
2d 883, 66 Ga.App. 28. 

Ky .—Peel v. Dummit, 214 S.W.2d 
605, 308 Ky. 399. 

Construction of ordinance 

(1) Under a municipal ordinance 
providing for graduated rates of in¬ 
terest dependent on the amount of 
the loan, which fixes particular rates 
on amounts *'from** and “to*" varying 
amounts specified, the view has been 
taken that generally the word “from” 


should be construed as excluding 
minimum amount of loan and “to” 
as including maximum amount in 
fixing limitation on rates.—Riley v. 
Prudential Soc., 19 lsr.T.S.2d 963, 259 
App.Div. 974, reargument denied 21 
N.Y.S.2d 616, 259 App.Div. 1072. 

(2) Accordingly, it has been held 
that a particular pawn contract was 
not usurious.—^Riiey v. Prudential 
Soc., supra. 

(3) In this connection, it has been 
stated that both “from” and “to” 
may have an inclusive or an exclu¬ 
sive meaning, depending on the con¬ 
text and the subject matter.—Riley 
V. Prudential Soc., supra. 

78. Conn.—State v. Hurlburt, 72 A. 
1079, 82 Conn. 232. 

48 C.J. P 561 note 34. 

79. Del.—'State v. Goldenberg, 108 
A. 137, 30 Del. 458. 

80. Conn.—Hallenbeck v. Getz, 28 
A. 519, 63 Conn. 385. 

81. Cal.—^Levinson v. Boas, 88 P. 
825, 150 Cal. 185, 12 L.R.A.,N.S., 
575, 11 AnmCas. 661. 

48 C.J. p 563 note 84. 

82. Cal.'—^Levinson v. Boas, supra. 

48 C.J. p 563 note 85. 

Failure to obtain license as affect¬ 
ing right to recover on contract 
generally see Licenses § 59 a. 
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S3. Ill.—Mills V. First State Pawn¬ 
ers Soc., 192 I11.APP. 231. 

84. Mo’.—Hilgert v. Levin, 72 Mo. 
App. 48. 

48 C.J. p 663 note 88. 

85. Cal.—Innes v. Goldwater, 157 P. 
18, 30 Cal.App. 101. 

86 . Cal,—Jackson v. Shawl, 29 Cal. 
267. 

87. N.Y.—^Lyon v. Simpson, 1 N.Y. 
City Ct.Suppl. 25. 

88 . N.Y.—Lyon v. Simpson, supra. 

89. Mo.—^Latham v. Nierman, 233 
Ill App. 360. 

48 C.J. p 564 note 94. 

90. Cal.—Levinson v. Boas, 88 P. 
825, 150 Cal. 185, 12 L.R.A.,N.S., 
575, 11 Ann.Cas. 661. 

48 C.J. p 564 note 97. 

91. Wash.—Lane v. Henry, 141 P. 
365, 80 Wash. 172. 

48 C.J. p 564 note 98. 

92. Xs. California 

(1) The view stated in the text 
has been expressed by the supreme 
court.—^Levinson v. Boas* 88 P. 825, 
150 Cal. 185, 12 L.R.A.,N.S., 575, 11 
Ann.Cas. 661. 

(2) In a later case in a district 
court of appeals, however, a con¬ 
trary view apparently was taken.— 
Innes v. Goldwater, 157 P. 18, 30 
Cal.App. 101. 
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tions forbid the reception in pawn of certain specified 
chattels. 

Under statutes regulating pawnbrokers, the term 
''property’’ has been held to include only such 
articles of personal property as may actually be 
delivered over to the possession and control of the 
lender,93 and not stocks, bonds, notes, or mort¬ 
gages, or choses in action, or evidences of debt,94 
and a pawn ticket is not the proper subject of a 
pawn.95 Under some regulations certain chattels, 
such as pistols, dirks, bowie knives, razors, sling 
shots, or weapons of like kind, may not be received 
in pawn by a pawnbroker.9 6 

§ 8. Possession, Use, and Care of Pawn 

a. In general 

b. Care of pawn 

a. In General 

As a general rule, the pawnee has no right to retain 
possession of the property pawned, as security for the 
loan, as against the true owner of such property, where 
the property has been pawned without the knowledge, 
consent, or authority of such owner. 

In general the pawnee has the right to retain 
the property pa’wned as security for the repay¬ 
ment of the loan made to the pawnor.97 Subject 
to qualifications and limitations hereinafter stated, 
as a general rule, as against the true owner, the 


pawnee acquires no right to retain possession, as 
security for the loan, of an article pawned without 
the knowledge, consent, or authority of such own- 
er.93 According to some authorities the rule ap¬ 
plies where the property has been embezzled by 
the pawnor,99 has been lent to the pawnor,^ or 
where the pawnor is in possession to sell the ar¬ 
ticle on commission,2 or to sell it to a particular 
person^ or for a particular amount,^ or to permit 
another to make an inspection of it® However, 
it has been held that a pawnee may retain the pawn 
against the true owner as security for the loan 
where an article is pawned by one to whom the 
true owner has intrusted it with a general power 
to sell,® or where the owner allows another to as¬ 
sume possession of the property "for the purposes 
of making any transfer of it.”7 

Generally the true owner is entitled to posses¬ 
sion of the chattel pawned by an unauthorized 
bailee without repaying the pawnee the amount 
advanced by him to the pawnor.® According to 
some decisions, however, the true owner must reim¬ 
burse the pawnee in order to obtain the surrender 
or return of the property pawned, where the prop¬ 
erty was pawned with the knowledge and consent 
of such owner9 or where the pawnor has a gen¬ 
eral power of sale.^9 


93. 111.—Chicago v. Hulbert, 8 N.R 
812, 118 Ill. 632, 59 Am.R. 400. 

N.T.—^Modell Pawnbrokers v. Moss, 
55 N.T.S2d 73, 184 Misc. 817. 

94. Ill.—Chicago v. Hulbert, 8 K.E. 
812, 118 Ill. 632, 59 Am.R. 400. 

95. N.T.—^Modell Pawnbrokers v. 
Moss, 55 N.T.'S.2d 73, 184 Misc. 
817. 

ISSTect of statute 

(1) The view has been expressed 
that a pawn ticket is not a security 
or printed evidence of indebtedness 
within the meaning of a statute pro¬ 
viding that the word "‘pawnbroker"' 
shall be construed to include any 
person, partnership, or corporation 
lending money on deposit or pledge 
of personal property, other than 
securities or printed evidences of 
indebtedness.—Modell Pawnbrokers 
v. Moss, 45 3Sr.Y.S.2d 598. 182 Misc. 
581. 

(2) A proposed plan of a pawn¬ 
broker for refinancing pawn tickets 
issued by other pawnbrokers, re¬ 
deeming them, andl thereafter issu¬ 
ing a pawn ticket for the amount 
advanced plus an additional loan, 
has been said not to be invalid as 
contrary to public policy or as nec¬ 
essarily involving false advertising. 
—^lUodell Pawnbrokers v. Moss, su¬ 
pra. 

(3) Making a loan on a pawn 


ticket issued by another pawnbroker 
and then redeeming the collateral 
though the agency of a messenger 
service and substituting the col¬ 
lateral for the pawn ticket as secur¬ 
ity has been regarded as illegal.— 
Modell Pawnbrokers v. Moss, 55 N. 
Y.S.2d 73. 184 Misc. 817. 

96. Va.—^Eisner v. Hawkins, 73 S.B. 

479, 113 Va. 47, Ann.Cas.l913D 

1278. 

97. N.T.—^Riley v. Prudential Soc., 
19 ISr.Y.S.Sd 963, 259 App.Div. 974, 
reargument denied 21 N.Y,S.2d 616, 
259 App.Div. 1072. 

98. N,J.—Corpus OTuris quoted in 
Tappin's Jewelry Stores, Inc., v. 
Rosner, 168 A. 676, 111 N.J.Law 
301. 

N.Y.—Brown v. S. & G. Gross & Oo., 
13 N.Y.S.2d 1020. 

48 C.J. p 564 note 17, p 561 note 18 

M. 

Presentation of pawn ticket not es¬ 
sential 

An owner, whose property was 
pawned by one to whom the owner 
had delivered the property for stor¬ 
age, was not required to present the 
pawn ticket with the demand on the 
pawnee for the property.—^Brown v. 
S. & G. Gross Co., supra. 

99. Ill.—'Schwartz v. Clark, 136 Ill. 
App. 150. 


1. Ind.—Skora v. Miller, 57 N.E. 

264, 24 Ind.App. 567. 

2- Colo.—Siiberfeld v. Solomon, 202 
P. 113, 70 Colo. 413. 

48 C.J. p 565 note 22. 

3. Mass.—Collateral Loan Co. v. 
Sallinger, 80 N.E. 811, 195 Mass. 
135. 

48 C.J. p 565 note 23. 

4. Mo.—Schmeltz v. Morino, App., 
183 S.W. 666. 

5. Cal.—^E. Bastheim Co. v. Schultz, 
188 P. 841, 46 Cal.App. 24. 

6. N.T.—^Ludwin v. Baruch, 69 N.Y. 

S. 933, 34 Misc. 544. 

48 C.J. p 565 note 28. 

7- Cal.—^E. Bastheim Co. v. Schultz, 
188 P. 841, 46 Cal.App. 24. 

8. Ill.—Swesnik Loan Co, v. Court¬ 
ney, 10 N.E.2d 512, 291 Ill.App. 
549. 

N.J. —Corpus Juris quoted in Tap- 
pin's Jewelry Stores, Inc. v. Ros¬ 
ner, 168 A. 676, 111 N.J.Law 301. 
48 C.J. p 565 note 34. 

9. Ill.—^Dyer v. Weinstein, 196 HI. 
App. 398. 

Reimbursement of pawnee by true 
owner as condition precedent to 
action by such owner see infra § 
13. 

10 . N.Y.—^Ludwin v. Baruch. 69 N. 

T. S. 933, 34 Misc. 544. 


192 



70 C.J.S. 


PAWNBROKERS 


§ 8 


A pawnbroker who advances money in good faith 
to a factor or agent in possession of goods for sale 
or as security for advances thereon, not knowing 
that the goods are not owned by such factor or 
agent, is entitled to protection under a factors’ act 
in some jurisdictions,unless the goods had been 
stolen by the person pawning them.^^ In such case 
under some statutes of this type, while the con¬ 
tract between the pawnor and the pawnee may be 
valid, it is not enforceable against the true owner 
if such owner makes prepayment of the money 
advanced and demands return of the property 
pawned as provided in the statute,!^ but such con¬ 
tract may be enforceable even against the true 
owner if he fails to make such prepayment with¬ 
in a reasonable time after acquiring knowledge of 
the contract.15 

b. Care of Pawn 

At common law the pawnee has the duty to exercise 


ordinary care and diligence with respect to the property 
pawned. A pawnor and a pawnee may, by contract, in¬ 
crease or diminish their right with respect to the care or 
custody of the property pawned. 

The common law imposes on the pawnee the 
duty of ordinary care and diligence as to the care 
of the property deposited in pawn,!-® that is, the 
care which a prudent person would exercise as 
to his own property;!'^ but the pawnee is not an¬ 
swerable for the loss of the pawn unless his fail¬ 
ure to exercise such care and diligence is shown.i® 

A pawnor and a pawnee may increase or dimin¬ 
ish the rights arising from their transaction by 
stipulations contained in the contract of bailment, 
which may be embodied in the pawn ticket.^® 
Thus the terms printed upon the pawn ticket may 
impose a personal trust on the pawnee^! safely to 
keep and protect the property pawned at his own 


11 . N.Y.—Mann v. R. Simpson & 
■Co., 36 N.E.2d 658. 286 N.Y. 450. 

25 C.J. p 427 note 76. 

Protection of third persons under 
factors' acts generally see Factors 
§§ 64-67. 

property pawned Tby person to whom 
intrusted by agent 

(1) Factors' Act, providing that 
agent intrusted with possession of 
merchandise for sale or as security 
for advances thereon shall be deemed 
true owner thereof so far as to vali¬ 
date contract made by him for sale 
or disposition of merchandise, applies 
in case of one intrusting his property 
to another with instructions to pawn 
it, even though actual pledge to 
pawnbroker was made by one to 
whom such agent intrusted property 
without owner's authority.—Kirsch 
V. Provident Loan Soc. of N. Y., 71 
N.Y.S.2d 241, 189 Misc. 898. 

(2) In this connection it has been 
stated that the true owner, by in¬ 
trusting his property to his agent 
with instructions to pawn it, made 
the person to whom such agent in¬ 
trusted the property the agent of 
such owner.—^Kirsch v. Provident 
Loan Soc. of N. Y., supra. 

Subsegueut intention of pawnor to 

misappropriate property or its 
proceeds 

The statute applies where the 
pawnor, after he had obtained pos¬ 
session of the property, conceived 
the intention of misappropriating it 
or its proceeds.—^L. W. Sweet & Co. v. 
Provident Loan Soc. of New York, 
18 N.E.2d 847, 279 N.Y, 540—-Frisch 
V. Perle, 89 N.Y.S.2d 557, 265 App. 
Div. 220. 

Pactors’ act not applicable 

The pawnee was not entitled to the 
protection of the factors' act where 
the property was pawned by the 

70 13 


president of a corporation with 
which the owner of the property had 
placed it for storage.—^Brown v. S. 
& G. Gross & Co., 13 N.Y.S.2d 1020. 

12. N.Y.—Schmidt v. Simpson, 97 N. 

E. 966, 204 N.Y. 434, Ann.Cas.l913C 

1288. 

Xiarceny by trick and device 

(1) Factors' act does not apply 
where the pawnor, in obtaining the 
property pawned, was guilty of 
larceny by trick and device.— L. W. 
Sweet & Co. v. Provident Loan Soc, 
of New York, 18 N.E.2d 847, 279 
N.Y. 540—Mendelsohn v. R. Simpson 
& Co., 47 N.Y.S.2d 489, 267 App.Div. 
564—^Frisch v. Perle, 39 N.Y.S.2d 557, 
265 App.Div. 220. 

(2) In such case the true owner 
is entitled to possession of such 
property without paying to the 
pawnee the amount advanced.—L. 
W. Sweet & Co. v. Provident Loan 
Soc. of New York, 18 N.E.2d 847, 279 
N.Y. 540. 

(3) Notwithstanding the property 
was originally obtained by the 
pawnor by common-law larceny, 
however, the pawnee who received 
the property without knowledge of 
the fraud acquired a lien unencum¬ 
bered by the owner’s equities against 
the pawnor, where the pawnor paid 
to the owner the purchase price of 
the property and the owner accepted 
the purchase price as payment.— 
Mendelsohn v. R. Simpson & Co., 47 
N.Y.'S. 2d 489, 267 App.Div. 564. 

(4) This is true notwithstanding 
the payment was made from the 
proceeds of other larcenies and 
was accepted under the influence of 
misrepresentations concerning the 
source of the funds, since such mis¬ 
representations rendered the trans¬ 
action voidable and not void.—^Men¬ 
delsohn V. R. Simpson & Co., supra. 
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13. N.Y.—^Mann v. R. Simpson & 
Co., 36 N.E.2d 658, 286 N.Y. 450— 
Kirsch v. Provident Loan Soc. of 
New York, 71 N.Y.S.2d 241, 189 
Misc. 898. 

14. N.Y.—Mann v. R. Simpson & 
Co.. 36 N.E.2d 658, 286 N.Y. 450— 
Kirsch V. Provident Loan Soc. of 
N. Y., 71 N.Y:S.2d 241, 189 Misc. 
898. 

15- N.Y.—Mann v. R. Simpson & 
Co., 36 N.E.2d 658, 286 N.Y. 450— 
Kirsch v. Provident Loan Soc. of 
N. Y., 71 N.Y.S.2d 241, 189 Misc. 
898. 

Particular transaction 

Contract between pawnbroker and 
another for pledge of property, in¬ 
trusted to pledgor by owner’s agent 
for such purpose, was valid and en¬ 
forceable against owner, where he 
failed to pay broker amount lent 
or to notify broker of his ownership 
within reasonable time after learn¬ 
ing of contract and did not offer pay¬ 
ment until after expiration of year 
during which broker was prohibited 
from selling watch.—^Kirsch v. Provi¬ 
dent Loan ‘Soc. of N. Y., supra. 

16. Ill.—Jacobs V. Grossman, 141 N. 
E. 714, 310 Ill. 247. 

48 C.J. p 565 note 42. 

17. N.Y.—^Laing v. Blumauer, 1 N. 
Y.City Ct.Suppl. 238. 

Tex.—Corpus Juris cited in Joy v. 
Provident Loan Society, Civ.App., 
37 S.W.2d 254, 257. 

18. Ill.—Jacobs V. Grossman, 141 
N.B. 714, 310 Ill. 247, 250. 

48 C.J. p 565 note 44. 

18. Ill.—^Jacobs V- Grossman, supra. 
48 C.J. p 566 note 48. 

20. Ill. — Jacobs V. Grossman, supra. 
48 C.J* p 566 note 49, 

21. m.—Jacobs V. Grossman, supra. 
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shop22 under the safeguard of a specified pro¬ 
tective company.23 Such a contract creates a legal 
obligation on the part of the pawnee from which 
he cannot relieve himself by a transfer of the pawn 
without the pawnor’s consent,^4 and the pawnee 
is liable for a loss by robbery in the pawnshop of 
one to whom he sells his interest in all goods 
pawned with him, without notifying the owner, 
where the goods are transferred to the buyer’s 
pawnshop and the latter is not shown to be pro¬ 
tected as specified on the pawn ticket.^s On the 
other hand, the parties may make binding stipula¬ 
tions that the pawnee shall not be liable for losses 
due to fire,2® breakage,27 or robbery.28 in order 
to avoid or limit the liability of the pawnee under 
particular provisions of the contract, the facts 
must bring the case within such provisions.29 Stip¬ 
ulations agai'ist liability for loss from certain caus¬ 
es do not preclude the pawnee’s liability for such 
losses induced by his own negligence.20 

§ 9. Transfer of Interest in Pawn 

A pawn ticket may be transferred or assigned, and 
the assignee of the pawnee may lawfully acquire posses¬ 
sion of the property pawned and takes it under the re¬ 
sponsibilities of the original pawnee. 

While a pawn ticket which is issued in the 
name of the pawnor is not a negotiable instrument, 
in view of the requirement that an instrument, in 
order to be negotiable, must be payable to order or 
to bearer,21 it may be transferred or assigned,22 and 
the pawnor’s assignee may recover the value of the 
property from the pawnee where the latter, after 
being notified of the assignment, delivers the prop¬ 
erty to the original pawnor.^S 

By pawnee. The pawnee may assign his interest 
in the pawn,24 or he may transfer conditionally 
his interest by way of pawn to another,25 inde¬ 
pendently of any agreement or assent on the part 
of the pawnor.26 However, where a special agree¬ 


ment imposes a personal trust on the pawnee for 
the care and custody of the pawn, he cannot sell 
the pawn and transfer the possession and custody 
thereof without the consent of the pawnor,27 and 
the sale of the property pawned and a transfer 
thereof to the shop of the transferee without the 
pawnor’s consent leaves the pawnee liable to the 
pawnor for the subsequent loss of the property by 
the ft. 2 8 So also, where a statute forbids sale or 
disposition of the pawn until a specified time after 
the pawnor’s default in payment without his written 
consent, the pawnee cannot transfer his interest in 
the pawn before the expiration of the statutory 
period without the pawnor’s written consent there¬ 
to,2 9 and, by virtue of such statute, the sale of 
such interest in violation of the statute leaves the 
pawnee liable for the subsequent loss of the prop¬ 
erty by theft.^9 

Rights and liabilities of purchasers or assignees. 
The pawnee’s assignee may lawfully acquire the 
possession of the pawn^^ which he takes under all 
the responsibilities of the original pawnee.42 On 
a conditional transfer of the pawnee’s interest by 
way of pawn to another, the assignee holds the 
pawn until the debt of the original pawnor is dis- 
charged.43 The pawnee’s transferee is liable to the 
true owner of an article pawned by one to whom 
the owner delivered it for a specific purpose.*^^ 

§ 10. Redemption 

a. In general 

b. Efifect of redemption 

a. In G-eneral 

The property pawned may be redeemed by the pawn¬ 
or within the period fixed for redemption by statute, agree¬ 
ment, or a custom known to the pawnor. As a general 
rule, in order to redeem the pawnor must pay or tender 
the principal of the debt with interest. 

The pawn may be redeemed by the pawnor45 


22. Ill.—^Jacobs V. Grossman, supra. 

23. Ill.—Jacobs v. Grossman, supra. 
24- Ill.—Jacobs v. Grossman, supra. 

25. Ill.—^Jacobs V. Grossman, supra. 

26. N.T.—Seiden v. Stern, 159 N.T. 

5. 88, 95 Misc. 255. 

Ohio.—Savin v. Butler, 146 N.E, 673, 
111 Ohio St. 695. 

27. N.Y.—Seiden v. Stern, 159 N.T. 

6 . 88, 95 Misc. 255. 

28. K.T.—Seiden v. Stern, supra. 

29. Ill.—Schwartz v. Chicago State 
Pawners Soc., 195 Ill.App. 93. 

Ohio.—Savin v. Butler, 146 K.E. 673, 
111 Ohio St. 695. 

30. 2^.T.—Seiden v. Stern, 159 N.T. 
S. 88, 95 Misc. 255. 


31. N.T.—Kirsch v. Provident Loan 
iSoc. of N. Y., 71 TSr.Y.S.2d 241, 189 
Misc. 898. 

32. N.Y.—^Modell Pawnbrokers v. 

Moss, 45 N.Y.S.2d 598, 182 Misc. 
581. 

33. N.Y.-—Duell V. Cudlipp, 1 Hilt. 
166. 

34. Tenn.—^Pulaski Nat. Bank v. 

Winston, 5 Baxt. 685. 

35. Tenn.—^Pulaski Nat. Bank v. 

Winston, supra. 

36- Tenn.—^Pulaski Nat. Bank v. 

Winston, supra. 

37. Ill,—^Jacobs v. Grossman, 141 N. 
E. 714, 310 Ill. 247. 

38. Ill,—^Jacobs V. Grossman, supra. 
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39. Ill.—^Jacobs v. Grossman, supra. 

40. Ill.—^Jacobs V. Grossman, supra. 

41. Tenn.—^Puldski Nat. Bank v. 
Winston, 5 Baxt. 685. 

42. Tenn.—^Pulaski Nat. Bank v. 
Winston, supra. 

48 C.J. p 566 note 80. 

43. Tenn.—^Pulaski Nat. Bank v. 
Winston, supra. 

44. N.Y.—Anderson v. McAleenan, 
8 N.Y.S. 483, 15 Daly 444. 

Retention of pawn against true own¬ 
er generally see supra | 8. 

45. Mass.—^Whittemore v. Luftig, 
68 N.E.2d 591, 320 Mass. 211. 

N.Y.—^Kirsch v. Provident Loan Soc. 
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or by the pawnor’s agent who presents the pawn 
ticket.^6 The right of the pawnor to redeem is not 
affected by the rule that the pawnee has no per¬ 
sonal claim against the pawnor and must rely sole¬ 
ly on the security of the property pawned,nor 
is such right affected by a statutory provision re¬ 
quiring the pawnee to deliver the property pawned 
to the person presenting the ticket for redemption 
unless the 'pawnee has previously issued a second 
or stop ticket to the pawnor>8 it has been stated 
broadly that the delivery of the pawn ticket by the 
pawnor to another transfers the right of redemp¬ 
tion,^^ and the property may be redeemed by the 
assignee or transferee of the pawn ticket on pres¬ 
entation thereof, where the contract of pawn pro¬ 
vides for the delivery of the property pawmed to 
the holder of the pawn ticket^® 

Period for redemption. The period for redemp¬ 
tion may be fixed by statute,®^ express agreement, 
or by a general custom known to the pawnor at 
the time of the pawning.^s The pawnor’s death 
before expiration of the statutory period does not 
toll the statute so as to permit his administratrix 
to redeem from the pawnee who has sold the pawn 
after the expiration of the statutory period, but 
before her appointment and offer to redeem.^^ 

Tender of money lent. As a general rule, the 
pawnor cannot redeem the pawn without paying the 
whole amount of the debt in principal and interest.55 
Where the pawnor has agreed to pay interest in ex¬ 
cess of the legal rate, he is entitled to the posses¬ 


§ 10 

sion of the pawn on a tender of the principal and 
lawful interest.^® Where the pawnor has agreed 
to pay a given sum as a bonus for the use of the 
money lent, a tender of the principal sum with the 
amount of the bonus, without interest, is a sufiS- 
cient tender to redeem.^^ 

The pawnor is entitled to redeem without a ten¬ 
der of the amount of the debt where the pawnee 
refuses a demand for the pawn on the ground that 
another claims some interest therein.^^ 

b. Effect of Eedemption 

While redemption by the pawnor before notice to, or 
demand on, the pawnee by the true owner may not ren¬ 
der the pawnee liable to such owner, as a genera! rule 
the true owner may recover the value of the property 
pawned from the pawnee, where the pawnee permits the 
pawnor to redeem after demand by such owner. 

Redemption by a pawnor who is not the owner of 
the pawn before notice to,^® or demand on,®® the 
pawnee by the true owner may not render the 
pawnee liable to the true owner for the value of 
the pawn. The true owner who has made a demand 
on the pawnee for the pawn before redemption by 
the pawnor may recover its value where the pawnee 
permits the pawnor to redeem thereafter. 

The pawnee is not liable to the pawnor for the 
value of a pawn delivered to a third person who 
produced and surrendered the pawn ticket, where 
it appears that the pawnor was in the habit of 
sending articles to pawn and receiving them there¬ 
from iby the hands of third persons.®^ According 


of N. Y., 71 N.T.S,2d 241, 189 Misc. 

898. 

48 C.J. p 567 note 84. 

Property pawned, by person otber 
tban owner 

(1) One who pawned property 
with the consent of the owner of the 
property had the right to redeem the 
property by paying the debt and re¬ 
ceiving the property from the pawn¬ 
broker.—^Whittemore v. Luftig, 68 N. 
E.2d 591, 320 Mass. 211. 

(2) A pawnbroker, with whom 
property was pawned by one to 
whom it was intrusted for such pur¬ 
pose by owner’s agent, was reauired 
to return such property to pawnor 
on his payment of debt secured, and 
was not relieved of such obligation 
by pawnor’s failure to produce pawn 
ticket after issuance to him of stop 
ticket when he signed statement that 
original ticket was lost, identified 
himself as pawnor and described 
property, in absence of notice that 
any one else had original ticket.— 
ICirsch V. Provident Loan Soc. of N. 
T., 71 N.Y.S.2d 241, 189 Misc. 898. 

(3) In such case the pawnbroker 


was not liable to owner because of 
failure to require an indemnification 
bond from pawnor.—^Kirsch v. Provi¬ 
dent Loan Soc. of N. Y., supra. 

46. Mass.—^Whittemore v. Luftig, 
68 N.E.2d 591, 320 Mass. 211. 

47. N*.Y.—Kirsch v. Provident Loan 
Soc. of N. Y., 71 N.Y.S.2d 241, 249, 
189 Misc. 898. 

48. N.Y.—^Kirsch v. Provident Loan 
Soc. of N. Y., supra. 

Season for rule 

'Such statute merely protects a 
pawnbroker if he surrenders the 
property to someone other than the 
pawnor if such other presents the 
pawn ticket, unless the pawnbroker 
has previously issued a second or 
stop ticket on application of the 
pawnor in the manner prescribed in 
the statute.—^Kirsch v. Provident 
Loan Soc. of N. Y., supra. 

49. N.Y.—^Klirsch v. Provident Loan 
Soc. of N. Y., supra—Stone v. 
Ilemarest, 159 N.Y.S. 800, 95 Misc. 
643. 

50. Ill.—Schwartz v. Chicago State 
Pawners Soc., 195 Ill.App. 93. 
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51. Mo.—McPike v. Friedman Loan, 
etc., Co., 227 S.W. 856, 206 Mo.App. 
187. 

48 C.J. p 567 note 89. 

52. Conn.—Stern v. Simons, 58 A. 
696, 77 Conn, 150. 

53. Conn.—'Stern v. Simons, supra. 

54. Mo.—McPike v. Friedman Loan, 
etc., Co., 227 S.W. 856, 206 Mo.App. 
187. 

55. La.—Crocker v. Monrose, 18 La. 
553, 36 Am.D. 660. 

56. Cal.—^Jackson v. Shawl, 29 Cal. 
267. 

57- N.Y.—^Hines v. Strong, 46 How. 
Pr. 97, affirmed 56 N.Y. 670. 

58. N.Y.—^Buchanan v. Provident 
Loan Soc., 116 N.Y.S. 653, 63 Misc. 
269. 

59. Ala.—Clay v. Sullivan, 47 So. 
153, 156 Ala. 392. 

60. Mo.—Schmeltz v, Morino, App., 
183 S.W. 666. 

61. Mo.—Schmeltz v. Morino, supra. 

62. N.Y.—Johnson v. Praeger, 69 
N.Y.S. 836, 59 App.Div. 3S9. 
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to some authorities, a pawnee who permits an agent 
of the pawnor to redeem the property on presenta¬ 
tion of the pawn ticket is not liable to the owner 
of the (property as for a conversion, where the prop¬ 
erty was pawned with the owner’s consent.®^ 
However, the pawnee is liable to the owner of a 
pawn for a redelivery to a third person on pres¬ 
entation of the pawn ticket where the article was 
pawned without the knowledge or consent of the 
owner,even where such third person is the 
agent of the pawnor and the person to whom the 
pawnor has expressly authorised the pawnee to de¬ 
liver the property.65 

A third person 'who redeems the pawn has been 
held to acquire no pawnbroker’s lien on it for the 
money he has exp ended. 

§11. Sale of Pawn on Default of Pawnor 

a. In general 

b. Manner of sale 

c. Surplus or deficiency 

a. In Greneral 

It is not permissilale for the pawnee to dispose of the 
property pawned before the expiration of the time for pay¬ 
ment fixed by the contract of pawn, and some statutes 
forbid a sale for a specified time after the defauit of the 
pawnor in the payment of interest. 

A contract of pawn implies a right in the pawnee, 
on default of the pawnor, to sell the property 
pawned for the purpose of enforcing the payment 
of the debt secured thereby.^^ The property 
pawned may not be disposed of by the pawnee be¬ 
fore the expiration of the time for payment fixed 
by the contract of pawn.^8 Under some statutes 
the sale of the pawn may be forbidden for a speci¬ 
fied time after the pawnor’s default of payment of 


interest®® without the pawnor’s written consent 
thereto.'^® 

b. Manner of Sale 

In the absence of statute or agreement prescribing the 
manner of sale, usually the right of the pawnee to sell 
the property pawned must be exercised by a public sale; 
the method of sale may be prescribed by statute or 
agreement. 

In the absence of statute or agreement prescrib¬ 
ing the manner of sale, usually the pawnee’s right 
to sell the property pawned must be exercised by 
a public sale.'^i A special agreement between the 
parties to a contract of pawn controlling the 
manner of sale, after default on the part of the 
pawnor, may be valid and binding. The manner 
of sale is sometimes prescribed by statute*^® or by 
municipal ordinance.'^^ Some statutes require that 
a notice of the proposed sale shall he sent to the 
pawnor.*^® It has been stated broadly that there 
must be strict compliance with a statutory require¬ 
ment as to the contents of such a notice oth¬ 
erwise the sale is not authorized.'^'^ Some statutes 
authorize a private sale^S and authorize the pawnee 
to purchase,'^® but such a statute contemplates a 
bona fide sale,®® and a private sale at which the 
pawnee purchases at a price which does not in 
any sense approximate the true value of the prop¬ 
erty is invalid.®^ It has been held that an error 
in naming the seller in a published notice of a 
proposed sale which is required by a municipal 
ordinance does not necessarily invalidate the sale.®^ 
Failure to comply with a statute requiring the fil¬ 
ing of a report as to specified details of the sale 
of a defaulted pawn does not render the sale in¬ 
valid where the statute merely provides penalties 
for its violation but fails to forbid transactions not 
in compliance therewith.®® 


63. Mass.—Wliittemore v. Iiuftig, 68 
]Sr.E.2d 591. 320 Mass. 211. 

64. Ala.—Clay v. Sullivan, 47 So. 
153. 156 Ala, 392. 

65- Ala.—Clay v. Sullivan, supra. 

66. XT.S.—In re Rudd, D.C.lsr.T.. 180 
F. 312. 

48 C.J. p 568 note 16. 

67. Conn.—Stern v. Simons, 5S A. 
696. 77 Conn. 150. 

48 C.J. p 568 note 18. 

Sale not a conversion 
N.Y.—^Riley v. Prudential Soc., 19 
K.T.S.2d 963, 259 App.Div. 974, re- 
, argument, denied 21 iNi.Y.S.2d 616, 
259 App.I)iv. 1072. 

68. 'S.D.—^Loftus V. Agrrant, 99 N.W. 
90. 18 S.D. 55. 

68. Mo.—^MePike v. Friedman Loan, 
etc., Co., 227 S.W. 856, 206 Mo.App. 
187. 

48 C.J. p 568 note 25. 


70. m. —Jacobs V. Grossman, 141 
3Sr.E. 714, 310 m. 247. 

71. Conn.—Stern v. Simons, 58 A. 
696, 77 Conn. 150. 

72. Ill.—^Jacobs v. Grossman, 141 
N.E. 714, 310 III. 247, 250. 

48 C.J. p 569 note 37. 

73. N’.Y.—^Brown v. Provident Loan 
Society of New York, 26 N.E.2d 
975, 282 N.Y. 453. 

74- N.Y.—^Riley v. Prudential Soc., 
13 N.Y.S.2d 921, 171 Misc. 888, af¬ 
firmed 19 N.T.S.2d 963, 259 App. 
Div. 974, reargument denied 21 N. 
Y.S.2d 616, 259 App.Div. 1072. 

75. N.Y.—^Brown v. Provident Loan 
Society of New York, 26 N.E.2d 
975, 282 N.Y. 453. 

76, Ohio.—^Phillips v. Ideal Securi¬ 
ties, 200 N.E. 527, 51 Ohio App. 
241. 


■77. Ohio.—^Phillips v. Ideal Securi¬ 
ties, supra. 

Time and place of sale onutted from 
notice 

Ohio,—Phillips v. Ideal Securities, 
supra. 

78. Ohio.—^Phillips v. Ideal Securi¬ 
ties, supra 

79. Ohio.—^Phillips v. Ideal Securi¬ 
ties, supra. 

86. Ohio.—^Phillips v. Ideal Securi¬ 
ties, supra. 

81. Ohio.—^Phillips v. Ideal Securi¬ 
ties, supra. 

82. N.Y.—Riley v. Prudential Soc., 
13 N,Y.S.2d 921, 171 Misc. 888, af¬ 
firmed 19 N.Y.S.2d 963, 259 App. 
Div. 974, reargument denied 21 N. 
Y.S.2d 616, 259 App.Div. 1072. 

83. "Tex.—Uncle Sam’s Loan Office 
V. Emery, 107 S.W*. 1156, 49 Tex. 
Civ.App. 236. 
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According to some authorities, in executing his 
power of sale the pawnee becomes the trustee of the 
pawnor.®^ The sale over which he has control 
as trustee must be conducted fairly and in good 
faith and in such a way as to subserve, not only the 
rights that he has, but also the highest interest of 
the pawnor.^S Xhe pawnee, therefore, is not per¬ 
mitted to become a purchaser of the pawn with¬ 
out the pawnor’s express co-nsent^e However, such 
a purchase is only prima facie voidable and it is 
valid unless repudiated within a reasonable time 

by the pawnor. 87 

c. Surplus or Deficiency 

Under some statutes the pawnee must pay the surplus 
arising on the sale of the property pawned to the person 
who is entitled to redeem. At common law the pawnor is 
liable for a deficiency arising on the sale of the property 
pawned, but under some statutes the pawnor is not li¬ 
able for a deficiency. 

Under some statutes the pawnee must pay over 
a surplus arising on the sale of the property pawned 
to the person entitled to redeem.^S Under these 
statutes a particular pawn stands as security only 
for the amount advanced in that transaction and 
interest thereon, and the pawnee has no right to 
apply a surplus arising on the sale of the pa'wn 
in payment of any deficiency arising on the sale 
of an article pawned at a different time by the 
same person.®^ At common law the pawnor is 
liable to the pawnee for any deficiency arising on 
the sale of the article pawned.^® However, where it 
appears under a construction of the statute gov¬ 
erning pawnbrokers that the pawnee advanced mon¬ 
ey exclusively on the security of the property 
pawned, and not on the personal credit of the 
pawnor, the latter is not liable for any deficiency 
arising on a sale of the pawn.9^ 

§ 12. Personal Liability of Pawnor for Loan 

According to some authorities a restoration of the 
property pawned is essential in order to recover for the 
debt, in the absence of a showing by the pawnee that 
the less of the property was not attributable to want of 


necessary care on his part. Under some statutes the 
pawnor is not personally Liable for the amount of the 
loan. 

A restoration of the pawn is a condition with¬ 
out which a recovery cannot be had for the debt 
where the pawnee does not show that the loss was 
in nowise attributable to any want of necessary 
care on his paFt.92 Where, under a construction of 
the statute governing pawnbrokers and the trans¬ 
action between the parties, the loan is made solely 
on the security of the property pawned and not 
on the personal credit of the pawnor, there exists 
no personal liability in the pawnor to the pawnee 
for the amount of the loan.9® 

§13. Actions 

a. By pawnor against pawnee 

b. By third person against pawnee 

c. By pawnee against third person 

a. By Pawnor against Pawnee 

Under some circumstances the pawnor may maintain 
an action against the pawnee for conversion of, or to 
recover, the property pawned, and general ruies as to pro¬ 
cedural matters apply in such an action by the pawnor. 

Where the pawnor deliberately violates statutory 
or ordinance provisions regulating transactions with 
pawnbrokers, no cause of action to recover the 
pawn94 or its valuers arises against the pawnee, 
whether or not the pawnee participates in the vio¬ 
lation of the statute.96 However, the pawnor is 
not deprived of his right of action against the 
pawnee for conversion of the pawn because he has 
repurchased the pawn from an innocent purchaser 
from the pawnee.®*^ 

Conditions precedent. The pawnor need not ten¬ 
der the loan and interest to the pawnee in order to 
maintain an action for conversion against him, 
where the latter refuses to deliver the pawn on de¬ 
mand on the ground that another claims an inter¬ 
est therein,98 or, according to some authorities, 
where the transaction is void for exaction of 
usurious interest.99 However, where an exaction 


84. Tex.—^Uncle Sam's Loan Office 
v. Emery, supra. 

85. Tex.—Uncle Sam’s Loan Office 
V. Emery, supra. 

86. Tex.—^Uncle Sam's Loan Office 
V. Emery, supra. 

87. Tex.—Uncle Sam's Loan Office 
V. Emery, supra. 

88. N.T.—^Bernstein v. Weinstein, 93 
N.T.S. 1121, 104 App.Div. 615— 
Stephens v. Simpson, 87 N.Y.S. 
1068, 94 App.Div, 298. 

89. N.Y.—Stephens v. Simpson, su¬ 
pra. 

48 C.J. p 569 note 40. 


90. Okl.—Turney v. Goldberg’s Loan 
Office, 274 P. 464, 135 Okl. 147. 

48 C.J. p 569 note 41. 

91. K.Y.—^Bernstein v. Weinstein, 
93 N.Y.S. 1121, 104 App.Div. 615— 
Stephens v. Simpson, 87 N.Y.S. 
1068, 94 App.Div. 298. 

92. La.—Crocker v. Monrose, 18 La. 
553, 36 Am.D. 660. 

93. W.Y.—^Kirsch v. Provident Loan 
Soc. df N, Y., 71 N.Y.S.2d 241, 189 
Misc. 898—In re Adams' Estate, 
288 N.Y.S. 924, 159 Misc. 827. 

48 C.J. p 669 notes 60, 61. 
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94. Ill.—Mills V. First State Pawn¬ 
ers Soc., 192 Ill.App. 231, 

95. Ill.—Mills V. First 'State Pawn¬ 
ers Soc., supra. 

48 C.J. p 563 note 86 [a]. 

96. Ill.—^Mills V. First State Pawn¬ 
ers Soc., supra. 

48 C.J. p 569 note 56, p 570 note 57. 

97. Mo.—^Hilgert v. Levin, 72 Mo, 
App. 48. 

98. N.Y,—^Buchanan v. Provident 
Loan Soc., 116 N.Y.S. 653, 63 Misc- 
269. 

99. Mo.—^Hilgert v. . Levin, 72 Mo. 
App. 48. 
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of usurious interest does not render the whole con¬ 
tract void, a tender of the amount of the original 
loan is essential to a recovery hy the pawnor.^ 
Where, under a pawn contract providing for an 
unlawful rate of interest, the pawnor has paid the 
pawnee more than the equivalent of the original 
sum lent and lawful interest thereon at the time 
suit is commenced, the pawnor is entitled to re¬ 
plevin the pawn without further payment.^ 

Parties and pleading. Under some code provi¬ 
sions claimants of some interest in the pawn, al¬ 
though not necessary parties,3 may be brought in 
as parties in the pawnor’s action against the pawnee 
for conversion.^ The complainant in the pawnor’s 
action for conversion of the pawn must state the 
essential elements of the cause of action.® The 
complaint may be liberally construed.® 

Evidence. In a pawnor’s action for the value 
of a pavm, in case of its loss, the burden of proof 
rests on the pawmee to show due care in keeping 
the pawn.*^ Where the pawnee has purchased the 
pawn at his own sale and the pawnor sues him for 
its conversion, the former has the burden of show¬ 
ing procedure according to law® and the utmost 
good faith.® Rules as to the admissibility and 
weight and sufficiency of the evidence in civil ac¬ 
tions generally apply in an action by the pawnor 
against the pawnee.^® 

Trial. The rules applicable in civil actions gen¬ 
erally govern with respect to the trial of an action 
by a pawnor against a pawnee.^^ 


b. By Third Person against Pawnee 

Under some circumstances the true owner of the prop¬ 
erty pawned may maintain an action against the pawnee 
to recover the property or its value. 

In the absence of statute qualifying or limiting 
the rule, the true owner of the property pawned 
may maintain an action against the pawnee to 
recover the property or its value where the prop¬ 
erty was embezzled or wrongfully converted by the 
pawnor or was pawned without the owner’s au¬ 
thority therefor.i® The true owner of the property 
pawned must pay or tender the amount due to the 
pawnee before he can maintain an action to recov¬ 
er the property pawned, where the property was 
pawned with the knowledge and consent of such 
owner.i^ In a proceeding by the owner of the 
property pawned to recover from the pawnee the 
property or its value, in which the pawnee claims 
the benefit of a factors’ act in force in some juris¬ 
dictions, the pawnee may properly set out in his 
answer the ultimate facts which bring him with¬ 
in the provisions of the factors’ act and also the 
terms of the contract between him and the pawn¬ 
or, l® In an action by the true owner against the 
pawnee, the burden of proof rests on the party 
asserting the affirmative of an issue.l® General 
rules apply with respect to the admissibilityl^ and 
the weight and sufficiency!® of the evidence. The 
owner’s presentation of the pawn ticket is prima 
facie evidence of his title to the pawn where the 
ticket recites that the pawn may be delivered to 
any person presenting the ticket.!® Also, general 
rules apply in the trial of an action by a third per¬ 
son against a pawnee.20 


1. Cal.—^Innes v. Gold water, 157 P. 
IS, 30 Cal.App. 101. 

2. Okl.—Turney v. Goldberg’s Loan 
Office. 274 P. 464, 135 Okl. 147. 

3. N.Y.—^Buchanan v. Provident 

Loan Soc., 116 IST.Y.S. €53, €3 Misc. 
269. 

4- N.Y.—^Buchanan v. Provident 

Loan Soc., supra. 

5. Complaint lield sufficient 

N.Y.—^Buchanan v. Provident Loan 
Soc,, supra. 

48 C.J. p 570 note 72 [a]. 

6. N.Y.—^Buchanan v. Provident 

Loan Soc., supreu 

7. Ohio.—'Savin v. Butler, 19 Ohio 

App- 68, affirmed 146 N.E. 673, 

111 Ohio St. 695. 

8. Tex.—Uncle Sam's Loan Office 
V. Emery, 107 S.W. 1155, 49 Tex. 
Civ.App. 236. 

2. Tex.—^Uncle Sam’s Loan Office v. 
Emery, supra. 

10. Evidence held admissible 
Ohio.—Savin v. Butler, 19 Ohio App. 


68, affirmed 146 N.E. 673, in Ohio 
St. 695. 

48 C.J. p 570 note 78, 

Evidence held sufficient 
Ohio.—Savin v. Butler, supra. 

48 C.J. p 570 note 79 [a]. 

Evidence held insufficient 
N.Y.—Brown v. Provident Loan Soc. 
of New York, 26 N.E.2d 975, 282 
N.Y. 453. 

48 C.J. p 570 note 79 [b]. 

Inference as to sending notice of 
proposed sale 

Testimony concerning habit of de¬ 
fendant pawnbroker’s witness to go 
through a fixed routine in mailing 
letters pursuant to statute reauir- 
ing written or printed notice of in¬ 
tention to sell to be mailed to pledg¬ 
ors did not, without more, necessar¬ 
ily reauire the inference that wit¬ 
ness had so transmitted to pledgor 
the particular letter giving notice of 
intention to sell property.—^Brown v. 
Provident Loan Soc. of New York, 
supra. 


11. Conn.—'Stern v. Simons, 58 A. 
696, 77 Conn. 150. 

48 C.J. p 570 notes 81, 82. 

12. Ill.—Schwartz v. Clark, 136 Ill. 
App. 150. 

13. La.—Frantz v. Winehill, 50 So. 
650, 124 La. 680. 

14. Ill.—^Dyer v. Weinstein, 196 Ill. 
App. 398. 

15. N.Y.—Mann v. H. Simpson & 
Co., 36 N.E.2d 658, 286 N.Y. 450. 

16. Colo.—Silberfeld v. Solomon, 202 
P. 113, 70 Colo. 413. 

48 C.J. p 571 note 93 [a]. 

17. Colo.—Silberfeld v, Solomon, su¬ 
pra. 

Ill.—^Abel V. Poe, 199 Ill.App. 391. 

18. Ill.—^Abel V. Poe, supra. 

48 C.J. p 571 note 97 [a]. 

19. Ill.—Schwartz v. Chicago State 
Pawners Soc., 195 Ill.App. 93. 

20. N.Y.—^Marsellus v. Simpson, 128 
N.Y.S. 587, 143 App.Div. 383. 

48 C.J. p 671 notes 99-3. 
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c. By Pawnee against Third Person 

A pawnee who has been induced by a third person to 
deliver the property pawned to such person and who has 
been held liable to the pawnor as for a conversion because 
of such delivery may recover damages from such third 
person. 

The ipawnee may recover damages from a third 
person who induced him to deliver the pawn where 
the pawnor obtained judgment against him for 
conversion by reason of such delivery.^i The right 
of a pawnee vjjio has been compelled to surrender 
the property pawned to the owner to recover the 
amount of the loan from a person who in good 
faith assisted the pawnor to obtain the loan has 
been denied, where it appears that the pawnee act¬ 
ed on the understanding that the loan was made to 
the pawnor alone.^2 

§14. Penalties 

A pawnbroker must actually receive excessive inter¬ 
est in order to render him liable for a statutory penalty 
for taking interest at an excessive rate. 

In order to render a pawnbroker liable for a 
statutory penalty for taking interest at an exces¬ 
sive rate, there must be an actual reception of ex¬ 
cessive interest by him.23 

Penalties generally are discussed in the C.J.S. 
title Penalties § 1 et seq, also 25 C.J. page 1178 note 
5-page 1215 note 40. 

§15. Offenses and Prosecution Therefor 

a. Offenses 
^ b. Persons liable 
c. Proceedings 

a. Offenses 

Some statutes or ordinances make violations of cer¬ 


§§ 13-15 

tain regulations of the business of pawnbroking criminal 
offenses. 

Statutes and ordinances regulating the business 
of ipawnbrokers which provide for criminal prose¬ 
cution for the violation of their provisions are penal 
in their nature^^ and are to be construed strictly.25 
Under some statutes or ordinances, to pursue the 
occupation of pawnbroker without a license^® or 
in violation of various other regulatory provi- 
sions^*^ is punishable as a misdemeanor.28 A 
charge for storage, in addition to the maximum 
rate of interest, has been held not punishable under 
the statute in the absence of express provision 
therefor.29 The validity of a statute making it 
a criminal offense for a pawnbroker to receive prop¬ 
erty from a minor without the consent of the 
minor’s parents or guardians has been upheld.^® 

b. Persons Liable 

A person is guilty of an offense under a statute ap¬ 
plicable to pawnbrokers when, and onfy when, the facts 
bring the case within the purview of the statute. A 
statute or ordinance making acts or omissions of a 
pawnbroker punishable does not include the clerk of a 
pawnbroker. 

Engaging in acts essential to the transaction of 
his business renders a pawnbroker punishable for 
failure to obtain a license.^^ In order to render a 
pawnbroker guilty under a statute prohibiting the 
taking of a pledge from a minor or from any person 
the pawnbroker has reason to suspect or believe 
to be a minor, it must appear that accused knew 
that he was dealing with a minor or that the sur¬ 
rounding facts and circumstances were such as to 
cause accused to believe that he was so dealing.32 
A statute or ordinance rendering certain acts or 
omissions by a pawnbroker punishable does not in¬ 
clude the acts of a clerk of a pawnbroker.^® 


PAWNBROKERS 


21. ]Sr.Y. —Simpson v. Pilpoul, 136 
N.T.S. 46, 77 Misc. 108. 

22. U.S.—Geo. D. Horning, Inc., v. 
McAleenan, C.C.A.Va., 149 F.2d 561. 

23. Conn.—^Hallenbeck v. Getz, 28 A. 
519, 63 Conn. 385. 

48 C.J. p 562 note 40 [a]. 

24. Del.—State v. Goldenberg, 108 
A. 137, 30 Del. 458. 

Ga.—Schane v. Atlanta, 56 S.E. 91, 
127 Ga. 36. 

25. Del.—State v. Goldenberg, 108 
A. 137, 30 Del. 458. 

Ga.—Schane v. Atlanta, 56 S.E. 91, 
127 Ga. 36. 

26. D.C.—^District of Columbia v. 
Horning, 47 App.D.C. 413. 

Tex.—'Schapiro v. State, 169 S.W. 
683, 75 Tex.Cr. 17. 

27- D.C.—^District of Columbia v. 
Horning, 47 App.D.C. 413. 


Tex.—Schapiro v. State, 169 S.W. 
683, 75 Tex.Cr. 17. 

28. Colo.—Solomon v. Denver, 55 P. 
199, 12 Colo.App. 179. 

Mont.—Philipsburg v. Weinstein, 53 
P. 272, 21 Mont. 146. 

29. Del.—State v. Goldenberg, 108 
A. 137, 30 Del. 458. 

30. Mo.—State v, Lawson, 181 S.W. 
2d 508, 352 Mo. 1168. 

31. D.C.—^District of Columbia v. 
Horning, 47 App.D.C. 413. 

48 C.J. p 571 note 29. 

32. Ohio.—State v. Friedman, Com. 
PL, 74 N.E.2d 285. 

33. Ga.—Schane v. Atlanta, 56 S.E. 
91, 127 Ga. 36. 

Mo.—'State v. Light, App., 189 S.W. 
2d 162. 


Failure to make report of pawn 
transactions 

(1) A pawnbroker’s clerk was not 
punishable for failure to make a 
daily report of the record of pawn 
transactions to a designated police 
official required of pawnbrokers by 
municipal ordinance.—Schane v. At¬ 
lanta, 56 S.E. 91, 127 Ga. 36. 

(2) This was true even where the 
clerk was present when an unreport¬ 
ed pawn transaction was made, 
where he assisted therein, and where 
it was customary for him to make 
the required report for the pawn¬ 
broker.—Schane v. Atlanta, supra. 
Receiving' property from minor 

A clerk in his father’s pawnshop 
was not a pawnbroker within stat¬ 
ute punishing pawnbrokers, who re¬ 
ceive personalty from minors with¬ 
out parents’ consent.—State v. Light, 
Mo.App., 189 S.W.2d 162. 
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§ 15 

c. Proceedings 

Rules as to procedural matters applicable in crim¬ 
inal prosecutions generally or in proceedings based on 
violations of municipal ordinances appiy in prosecutions 
under statutes or ordinances relating to pawnbrokers. 

General rules as to the sufficiency of an informa¬ 


tion or complaint,^^ and as to the admissibility^^ 
and weight and sufficiency®^ of the evidence, and 
as to questions relating to trial,®apply in prose¬ 
cutions for the violation of statutory or ordinance 
regulations governing pawnbrokers. 


PAY. 

In general. The word primarily and or¬ 

dinarily means the use of money, ^ and in its primary 
significance it contains the suggestion of satisfac¬ 
tion made in money^ and indicates the discharge of 
an indebtedness by the use of money, ^ and this is 
especially true when the term is used with refer¬ 
ence to an obligation owing to the government.'* 
However, the word “pay” is of comprehensive 
meaning,5 and does not necessarily refer to money,® 
but may imply the transfer, giving, and delivery of 
money, property, or services,'^ and may include the 
doing of an act® or the exercise of a forbearance.® 
Generally it signifies the discharge of a debt^® or the 
rendering to another that which is due.^^ There is 
no specific method necessarily conveyed in the 
meaning of the term, and the only essential mean¬ 
ing conveyed is that of recompense or compensa- 
tion.i® 

The word '^pay” is not properly used to denote 
the testamentary distribution of real property, but 

84. Mo.—St. Joseph v. Levin, 31 S. 

W. 101, 128 Mo. 588, 49 Am.S.H. 

577. 

48 aj. p 672 notes 34, 35. 

:Failiird to specify particnlar act 
Complaint and information charg-- 
ing noncompUance with pawnbro¬ 
ker's statutes, without specifying 
particular act, was insufficient.— 

Rodgers v. State, 14 S.W.2d 1035, 111 
Tex.Cr, 441. 

35. Tex.—^Johnson v. 'State, 136 S. 

W.2d 837, 138 Tex.Or. -S70. 

48 C.J. p 572 note 37. 

86. Mo.—St. Joseph v. Levin, 31 S. 

W. 101, 128 Mo. 688. 49 Am.S.B, 

577. 

Tex.—^Johnson v. State, 136 S.W.2d 
837, 138 Tex.Cr. 370. 

48 aJ. P 672 note 38. 

37. Bel.—State v. Goldenberg, 108 
A. 137, 30 Del. 458. 

48 G.J. p 572 note 40. 

1. JT.T.—In re Leeds’ Will, 276 N.Y. 

S. 950, 154 Misc. 228. 

2. Conn.—Chase Nat. Bank of City 
of New York v, Schleussner, 167 
A. 808, 811, 117 Conn, 370. 

3. Mo.—Corpus Juris cited in Hels- 
ley V. Ferguson, App., 67 S.'W.2d I 
103, 105, 

48 C.J. p 673 note 19, I 


rather is employed in connection with money distri¬ 
bution, as discussed in the C.J.S. title Wills § 613, 
also 69 C.J. p 86 note 58. The pay of the armed 
forces is treated in Army and Kavy §§ 20, 31, 76, 
and Militia § 14. 

As a noun. The word “pay” as a noun is de¬ 
fined as meaning remuneration,!® compensation,!* 
wages,!® salary.!® 

The noun “pay” has been held equivalent to, or 
synonymous with, ^^compensation” see 15 C.J.S. p 655 
note 43, “salary,”!'^ and “wages;”!® and has been 
compared ivith, or distinguished from, “allowance” 
see 3 C.J.S. p 891 note 75, and “consideration” see 
15 C.J.S. p 986 note 63.2. 

As a verb. The word “pay” as a verb is variously 
defined as meaning to deliver a creditor tbe value 
of the debt, either in money or in goods, to his ac¬ 
ceptance or satisfaction, by which the obligation of 
the debt is discharged;!® to discharge a debt®® in 
money, goods, or other things of value;®! to dis¬ 
charge an o-hligation®® by a performance according 

16. U.S.—^Nierotko v. Social Sec. 
Bd., supra. 

17. Cal.—^Reynolds v. Reynolds, 68 
P.2d 660, 661, 14 Cal.App.2d 481. 

54 C.J. p 1123 note 60. 

18. U.S.—^Nierotko v. Social Sec. 
Bd., G.C.A,Mich., 149 F.2d 273, 275. 

19. N.T.—In re Gray's Estate, 290 
N.Y.S, 603, 607, 160 Misc. 710— 
First Citizens Bank & Trust Co. of 
Utica V. Speaker, 287 N.Y.S. 831, 
832, 159 Misc. 427. 

48 C-J. p 673 note 28. 

20. N.T.—In re Gray's Estate, 290 
N.Y.S. 603, 607, 160 Misc. 710— 
First Citizens Bank & Trust Co. of 
Utica V. Speaker, 287 N.Y.S. 831, 
832, 159 Misc. 427. 

48 C.J. p 573 note 30. 

21. Ky.—Carpenter v. Dummit, 297 
S.W. 695, 700, 221 Ky. 67. 

22. Conn.—^Hopson v. iEtna Axle, 
etc., Co., 50 Conn. 597, 601. 

48 C.J. p 573 note 33. 

Similarly defined 

(1) To discharge one's obligation 
to another.—Race v. Pace Bros. Co., 
59 P.2d 1, 4, 91 Utah 132—48 C.J. P 
575 note 36. 

(2) To discharge a duty created 
by a promise, or by custom, or by 


4. Wis.—dAngelo v. Railroad Com¬ 
mission, 217 N.W. 570, 573, 194 
Wis. 543. 

5. Wis.—Krahn v. Goodrich, 160 N. 
W. 1072, 1075, 164 Wis. 600. 

48 C.J. p 573 note 22. 

6. Ky.—Carpenter v. Dummit, 297 
S.W. 695, 700, 221 Ky. 67, 

Va.—Neblett v. Smith, 128 S.E. 247, 
251, 142 Va. 840. 

7. Minn.—La Belle v. Hennepin 
County Bar Ass'n, 288 N.W. 788, 
792, 206 Minn. 290, 125 A.L.B. 1023. 

8. Vt.—State V. Wilson, 196 A. 767, 
760, 109 Vt. 349. 

9. Vt.—State V. Wilson, supra. 

10. Or.—In re Edwards' Estate, 14 
P.2d 274, 279, 140 Or. 431. 

11. Or.—^In re Edwards' Estate, su¬ 
pra. 

12. Ohio.—Woods V, Fifth-Third 
Union Trust Co., 6 N.E.2d 987, 989, 
54 Ohio App. 303. 

13. U.S,—^Nierotko v. Social Sec. 
Bd., C.C.A.Mich., 149 F.2d 273, 276. 

14. Ohio.—Woods v. Fifth-Third 
Union Trust Co., 6 N.E.2d 987, 989, 
54 Ohio App. 303. 

48 C.J. P.572 note 3. 

15. U.S,—^Nierotko v. Social Sec. 
Bd., C,C,A.Mich., 149 F.2d 273, 275. 
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to its terms or reqTdrements,23 -Rrhether the obliga¬ 
tion he for money, merchandise, or service;24 to 
render that which is dne;^^ to make payment;26 
to reward27 or punish28 as required; to transfer29 
or deliver^O money or other agreed medium from 
the debtor to the creditor; to deliver.31 

The verb ''pay” is further defined as meaning to 
satisfy;22 to givers as pay;24 to compensates^ 
justly;S6 to recompense;S7 to remunerate ;SS to 
make due return to;SS to fulfiOLl; to perform what 
is promised;^® to furnish;4i to advance;42 to 


adjust to settleto requite^® according to 
merit to retort or retaliate on.47 

The verb "pay” has been held equivalent to, or 
synonymous with, "settle up and liquidate,”and 
has been distinguished tvom "advance” see 2 C.J.S. 
p 499 note 88. 

Paying. The present participle of the verb "to 
pay.”49 The difference between purchasing a debt 
and paying it is discussed in Payment § 2. 

Phrases employing the word "pay” are set out in 
the. note,and for additional phrases as to which 


the moral law.—^Tolman v. Manufac¬ 
turers' Ins. Co., 1 Cush., Mass., 73, 
76. 

23. Mass.—Tolman v. Manufactur¬ 
ers' Ins. Co., supra. 

24. Ohio.—Getting-er v. National 
Bank of Commerce, 23 Ohio Cir.Ct. 
77. 82. 

25. N.J.—^Lippincott v. Pancoast, 20 
A. S60, 363, 47 N.J.Eq. 21. 

26. N.T.—In re Leeds' Will, 276 N. 
T.S. 950, 953, 154 Misc. 228. 

As used in an order to paVf the 
word “pay" means payable on de¬ 
mand.—^Terry v. Milwaukee, 15 Wis. 
490, 491. 

27. N.D.—Continental Hose Co. No. 
1 V. Par^o, 114 N.W. 834, 836. 17 
N.D. 5. 

28. Ohio.—Woods v. Pifth-Third 
Union Trust Co., 6 N.E.2d 987, 989, 
54 Ohio App. 303. 

29. Conn.—Appeal of Clark, 39 A. 
155, 161, 70 Conn. 195. 

.48 C.J. p 673 note 61. 

30. Wis.—Oneida County v. Tibbits, 
102 N.W. 897, 899, 125 Wis. 9. 

31- Pa.—^McCullough's Estate, 14 
Pa.Dist. 7, 31 Pa.Co. 16. 

48 C.J. p 573 note 26. 

Similarly defined 

(1) To deliver the amount or value 
to the persons to whom it is owing. 
—Starr v. Delaware County, 76 N.E. 
1025,. 1026, 40 Ind.App. 7. 

(2) To deliver that which is, or is 
regarded as, the equivalent of com¬ 
pensation to an employee or a cred¬ 
itor for services or goods.—Conti¬ 
nental Hose Co. No. 1 v. Fargo, 114 
N.W. 834, 836, 17 N.D. 6, 

32, Ind.—Starr v. Delaware County, 
76 N.B. 1026, 1026, 40 Ind.App. 7. 
48 C.J. p 573 note 47. 

Similarly ezpressed 

(1) To satisfy, as a claim or obli¬ 
gation, by doing or giving that which 
is required; as to pay a bill.—^In re 
Gray's Estate, 290 N.T.S. 603, 607, 
160 Misc. 710. 

(2) To satisfy by means other 
than cash, as well as by cash.—^Voll- 
mer v. Automobile F. Ins. Co., 202 
N.T.S. 374, 376, 207 App.DiY. 67— 


Smith V. Treuthart, 223 N.T.S. 481. 
483. 130 Misc. 394. 

(3) To satisfy or content; speci¬ 
fically, to satisfy for service ren¬ 
dered, property delivered, etc.—^Pace 
V. Pace Bros. Co., 59 P.2d 1, 8, 91 
Utah 132—Strawberry Valley Cattle 
Co. V. Chipman, 45 P. 348, 350, 13 
Utah 454. 

33. Md.—Franklin v. State, 12 Md. 
236. 248. 

48 C.J. p 573 note 39. 

34. N.D.—Continental Hose Co. No. 
1 V. Fargo, 114 N.W. 834, 836, 17 
N.D. 5. 

35. Ind.—Starr v. Delaware Coun¬ 
ty, 76 N.E. 1025, 1026, 40 Ind.App. 

7. 

Utah.—^Pace v. Pace Bros. Co., 59 P. 
2d 1, 4, 91 Utah 132. 

36. Ohio.—Woods v. Fifth-Third 
Union Trust Co., 6 N.E.2d 987, 989, 
54 Ohio App. 303. 

37. N.D.—Continental Hose Co. No. 
1 V. Fargo, 114 N.W. 834, 836, 17 
N.D. 5. 

38. Utah.—^Pace v. Pace Bros. Co., 
59 P.2d 1, 4, 91 Utah 132. 

48 C-J. p 573 note 43. 

39. Ind.—Starr v. Delaware County, 
76 N.E. 1025, 1026, 40 Ind.App. 7. 

Utah.—^Pace v. Pace Bros. Co., 59 
P.2d 1, 4, 91 Utah 132. 

40. Mass.—Tolman v. Manufactur¬ 
ers' Ins. Co., 1 Cush. 73, 76. 

41. Me.—^Merrill v. Hussey, 64 A. 
819, 821, 101 Me. 439. 

42. Me.—^Merrill v. Hussey, supra. 

43. Iowa.—^Dynch v. Nugent, 46 N. 
W. 61, 63, 80 Iowa 422. 

44. N.C.—^Moore v. Hyman, 35 N.C. 
272, 274. 

45. N.D.—Continental Hose Co. No. 
1 V. Fargo, 114 N.W. 834, 836, 17 
N.D. 6. 

46. Ohio.—Woods v. Fifth-Third 
Union Trust Co., 6 N.E.2d 987, 989, 
54 Ohio App- 303. 

47. Ohio.—Woods v. Fifth-Third 
Union Trust Co., supra. 

48. Ohio.—Wilson v. Stillwell, 9 
Ohio St. 467, 470, 75 Am.D, 477. 

49. Webster New Int.D. 
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“Paid" defined see 67 C.J.S. p 551 

note 23 et seq. 

Phrases 

(1) “Paying out."—^Matter of In¬ 
graham, 112 N.T.S. 763, 767, 60 Misc. 
44—In re Naylor, 164 N.T.S. 462, 464. 
As equivalent to, or synonymous 
with, “disbursement" see 26 C.J.S. p 
1329 note 19. 

(2) “Paying proposition" distin¬ 
guished from “bonanza" see 11 C-J-'S. 
p 391; as distinguished from “bor- 
rasca" see 11 C.J.S. p 526. 

(3) “Paying quantities" as used in 
oil and gas cases see Mines and Min¬ 
erals §§ 150, 202 (c) (2) (b) aa. 

(4) "Without paying therefor" dis¬ 
tinguished from “without giving 
compensation therefor" see Compen¬ 
sation 15 C.J.S. p 658 note 37. 

(5) Other phrases employing the 
word and as to which more recent 
adjudications have not been found 
see 48 C.J. p 574 notes 79—88, p 576 
note 51. 

50. Pay roll 

(1) A roll or list of persons enti¬ 
tled to payment with the amounts 
due.—^Mantonya v. Bratlie, CaLApp., 
190 P.2d 996, 1000. 

(2) A fund or sum of money on 
hand in cash, to be disbursed in pay¬ 
ment of wages at a designated place 
and time.—Mantonya v. Bratlie, su¬ 
pra—MacGruer v. Fidelity & Casual¬ 
ty Co., 264 P. 501. 502, 89 Cal.App. 
227. 

(3) A pay roll ordinarily is trans¬ 
ported in private custody and in les¬ 
ser exchange denominations.—^Mac- 
Gruer v. Fidelity & Casualty Co., su¬ 
pra. 

Other phrases 

(1) “Pay as you go plan."—Whar¬ 
ton V. Knight, 2 So.2d 310, 311, 241 
Ala. 218. 

(2) “Pay check;" a term which is 
said to mean practically the same 
thing as “money order."—^Barnes v. 
State, 35 So. 227, 228. 46 Fla. 96. 

(3) “Pay dirt" as a mining term 
see Mines and Minerals § 3 h. 

(4) “Pay over and divide rule" see 
the C.J.S. title Wills § 963, also 69 
C.J. p 628 note 6S-p 631 note 84. 
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more recent adjudications have not been found see 
48 C.J. p 572 note 0-p 573 note 17, p 574 notes 
57-88. 

PAYABLE. An adjeetive^i of ambiguous import ;52 
standing alone the word is not confinable to one 
single definite meaning, nor is there such single 
meaning when it is used in a legal sense.53 It is a 
descriptive word,®^ and its meaning can be deter¬ 
mined only in the light of the situation and the 
circumstances of its use.^^ In its ordinary sense 
it excludes the notion of fulfillment, ^ 6 and is limited 
to that which has become payable, due, or owing.®'^ 
^^Payable^^ has been defined as meaning admitting 
or demanding payment;®^ capable of being paidj^s 
suitable to be paid;^® to be paidj^i that may be 
discharged or settled by delivery of value.^2 The 


word ^^payable” • is frequently defined as meaning 
that which may, can, or should be paid,®2 but when 
it is used in commercial transactions it means to be 
paid or that which is to be paid, rather than that 
which may be paid.®^ It has been further defined as 
meaning due;®® matured®® or maturing;®^ legally 
enforceable;®® profitable; likely or able to yield 
a profit.®^ 

^Tayable” has been held equivalent to, or synony¬ 
mous with, ^^due” see 28 C.J.S. p 575 note 4, and 
^^received.”70 it has been compared with, or dis¬ 
tinguished from, “earned’’ see 28 C.J.S. p 609 note 
45, and “paid” see 67 C.J.S. p 551 note 39. The 
distinction between “owing,” “payable,” and “past 
due” or “overdue” is treated in Overdue, 67 C.J.S. 
p 542 note 68. 


(5) ‘‘Promise to pay.”—^Ball v. 
Peper Cotton Press Co.. 121 S.W. 798, 
802, 141 Mo.App. 26—48 C.J. p 574 
note 76. Distingruished from “cash” 
see 14 C.J.S. p 18 note 74. 

51. Pla.—-Webster v. 759 Riverside 
Ave., 151 So. 276, 278, 113 Fla. 8. 

52. N.T.—In re Sutton’s Will, 268 
ISr.Y.S. 458, 463, 150 Misc. 137. 

53. U.’S.—Corpus Juris cited iu Guar¬ 
anty Trust Co. of New York v. 
Henwood, C.C.A.Mo., 98 P.2d 160, 
163. 

48 C.J. p 574 note 90-p 675 note 3, 

54. Fla.—^In re Advisory Opinion to 
Governor, 77 So. 102, 103, 74 Fla. 
250. 

55. U.S.—Guaranty Trust Co. of 
New York v. Henwood, C.C.A.Mo., 
98 F.2d 160, 163. 

56. Okl.—In re Coleman’s Estate, 65 
P.2d 467, 469, 179 Okl. 251. 

57. Okl.—^In re Coleman’s Estate, 
supra. 

58. Fla.—In re Advisory Op. to Gov¬ 
ernor, 77 So. 102, 103, 74 Fla. 250. 

48 C.J. p 574 note 90. 

59. Kan.—State v. Board of Com'rs 
of Shawnee County, 294 P. 915, 
919, 132 Kan. 233. 

48 C.J. p 574 note 91. 

Similarly expressed 

Capable of being" discharged by 
payment.—State v. Board of Com’rs 
of Shawnee County, supra. 

60. Kan.—State v. Board of Com’rs 
of Shawnee County, supra. 

48 C-J. p 674 note 98. 

61. Cal.—Crowell v. Harvey Inv. 
Co., 17 P.2d 189, 190, 128 Cal.App. 
241—^Davies v. Union Trust Co. of 
San Biego, 13 P.2d 961, 963, 125 
Cal.App. 593. 

Kan.—^State v. Board of Com’rs of 


Shawnee County, 294 P. 915, 919, 
132 Kan. 233. 

48 C.J. p 574 note 2. 

Similarly expressed 
j (1) To be paid to.—Eckel v. Jones, 
8 Pa. 501, 502, 

(2) That is to be paid (by any 
particular person); as, bills payable. 
—Guaranty Trust Co. of New York 
V. Henwood, C.C.A.Mo., 98 F.2d 160, 
163. 

62. U.S.—Guaranty Trust Co. of 
New York v. Henwood, supra. 

Ga.—^Farmers’ Bank v. Johnson, 68 
S.E. 85, 88, 134 Ga. 486, 137 Am.S. 

R. 242, 30 B.R.A.,N.S., 697. 

Kan.—State v. Board of Com’rs of 
Shawnee County, 294 P. 915, 919, 
132 Kan. 233. 

63. 'U.S.—Guaranty Trust Co. of 
New York v. Henwood, C.C.A.Mo., 
98 F.2d 160, 163. 

Cal.—Crowell v. Harvey Inv. Co., 17 
P.2d 189, 190, 128 Cal.App. 241. 
Fla.—Webster v. 759 Riverside Ave., 
151 So. 276, 278, 113 Fla. 8. 

Ga.—Farmers' Bank v. Johnson, 68 

S. E. 85, 88, 134 Ga. 486, 137 Am. 
«S.R. 242, 30 L.R.A.,N.S., 697. 

Kan.—State v. Board of Com’rs of 
Shawnee County, 294 P, 915, 919, 
132 Kan. 233. 

Similarly defined 

That can or should be paid; that 
can or will be paid.—State v. Board 
of Com’rs of Shawnee County, supra. 

64. U.S.—Ingram v. Handler, 56 F. 
2d 994, 997. 

Neb.—State v. Columbus State Bank, 
246 N.W. 235, 236, 124 Neb. 231. 

48 C.J. p 574 note 2 [a]. 

65. U.S.—Guaranty Trust Co. of 
New York v. Henwood, C.C.A.Mo., 
98 F.2d 160, 163. 

Cal.—Crowell v. Harvey Inv. Co., 17 
P.2d 189, 190, 128 Cal.App. 241. 

202 


Fla.—^Webster v. 759 Riverside Ave., 
151 So. 276, 278, 113 Fla. 8. 

Kan.—State v. Board of Com’rs of 
Shawnee County, 294 P, 915, 919, 
132 Kan. 233. 

48 C.J. p 574 note 92. 

Similarly defined 

(1) Justly due. 

U.S.—Guaranty Trust Co. of New 
York V. Henwood, C.C.A.Mo., 98 P. 
2d 160, 163. 

Cal.—Crowell v. Harvey Inv. Co., 17 
P,2d 189, 190, 128 Cal.App. 241. 

Fla.—^Webster v. 759 Riverside Ave., 
151 So. 276, 278, 113 Fla. 8. 

Kan.—State v. Board of Com’rs of 
Shawnee County, 294 P. 915, 919, 
132 Kan. 233. 

48 C.J. p 574 note 94. 

(2) Now due.—Farmers’ Bank v. 
Johnson, 68 S.E. 85, 88, 134 Ga. 486, 
13 Am.S.R. 242, 30 L.R.A.,N.S., 697. 

(3) Due to.—^Eckel v. Jones, 8 Pa. 
501, 502. 

I 66. Ga.—Farmers* Bank v. Johnson, 
68 S.E. 85, 88, 134 Ga. 486, 137 Am. 
S.R. 242, 30 L.R.A.,N.S., 697. 

67. U.S.—Guaranty Trust Co. of 
New York v. Henwood, C.C.A.Mo., 
98 F.2d 160, 163. 

Fla.—^Webster v. 759 Riverside Ave., 
151 So. 276, 278, 113 Fla. 8. 

Kan.—State v. Board of Com’rs of 
Shawnee County, 294 P. 915, 919, 
132 Kan. 233. 

68. Cal.—Crowell v. Harvey Inv. 
Co., 17 P.2d 189, 190, 128 Cal.App. 
241. 

Kan.—State v. Board of Com’rs of 
Shawnee County, 294 P. 915, 919, 
132 Kan. 233. 

48 C.J. p 574 note 95. 

69. U.S.—Guaranty Trust Co. of 
New York v. Henwood, C.C.A.Mo., 
98 F.2d 160, 163. 

70. N.Y.—In re Sutton’s Will, 268 
N.Y.S. 468, 463. 150 Misc. 137. 
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PAYABLE—PAYMASTER 


Phrases employing the word are set out in the 
note.'^l 

PAYEE. Any person to whom a debt should be 
paid.'^2 Xn its statutory use it may have a technical 
and definite meaning, and apply only to bills and 
notes,and in this connection see the index to the 
title Bills and Notes. It has been sometimes held 
equivalent to “beneficiary^^ see 10 C.J.S. p 336 note 
19. 


PAYER or PAYOR. A person who makes a pay- 
ment.*^^ 

PAYMASTER, One who regularly pays or is 
charged with the business of paying employees; 
especially, an agent of a government or large estab¬ 
lishment for this purpose.The term “pajunaster” 
is defined in Army and Navy § 14, and in § 33 are 
discussed the rights, liabilities, privileges, and du¬ 
ties of paymasters. 


71. Flirases 

(1) “Payable on demand” see 26 
C.J.S. 702 note 40. 

(2) “Payable weekly.”—^Hickey v. 
Washington Nat. Ins. Co., 23 N.EI.2d 
233, 934, 302 Ill.App. 388. 

(3) Other phrases as to which 


more recent adjudications have not 
been found see 48 C.J, p 575 notes 
5-37. 

72, Tex.—^Thomson v. Pindlater 

Hardware Co., Civ.App., 156 S.W, 
301, 303. 

48 C.J. p 675 note 43. 


73. Ill.—Hall V. Byrne, 2 Ill. 140, 
142. 

“Obligee or payee’* 

Ill,—Hall V. Byrne, supra, 

74. Eng-.—^Ex parte Butcher, Li.R., 9 
Ch. 595, 601. 

75. New Standard O. 
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PAYMENT 

This Title includes delivery and acceptance of money or its equivalent in discharge of pecuniary ob¬ 
ligations in general; nature, requisites, sufficiency, and effect of such payment as satisfaction; acknowl¬ 
edgment of payment by receipt or other writing; presumption of payment and evidence relating thereto; 
application of payments as between particular debts; right to recover money paid; and pleading payment 
and proof thereof as a defense. 

Matters not in this Title, treated ^ewhere in this work, see Descriptive-Word Index 


Analysis 


I. DEFINITIOIT AND NATUEE, §§ 1-2 
n. REQUISITES AND SUPFIOIENOY IN GENERAL, §§ 3-12 
in. FORM AND MEDIUM, §§ 13-37 

IV. EFFECT, §§ 3&-41 

V. RESCISSION, §§ 42^ 

VI. RECEIPTS, §§ 4^9 

VII. APPLICATION, §§ 50-80 

A. In General, §§ 50-51 

B. By Debtor, §§ 52-56 

C. By Creditor, §§ 57-67 

D. By Court, §§ 68-75 

E. Rights of Third Persons, § § 76-80 

Vni. PLEADING, EVIDENCE, TRIAL, AND REVIEW, §§ 81-131 

A. In General, § 81' 

B. Pleading, §§ 82-92 

C. Burden of Proof, § § 93-97 

D. Presumptions, §§ 98-111 

E. Admissibility of Evidence, § § 112-119 

F. Weight and Sufficiency of Evidence, §§ 120-124 

G. Trial and Review, §§ 125-131 

IX. RECOVERY OF PAYMENTS, §§ 132M60 


Sub-Analysis 


I. DEFINITION AND NATURR-p 208 

§ 1. In general—208 

2. Other transactions distinguished—212 


n. REQUISITES AND SUFFICIENCY IN GENERAL—p 213 

§ 3. Who may make payment—^p 213 

4. To whom payment may be made—^p 214 

5. Time—216 


See also descriptive word index in the back of this Volume 
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II, REQXnSITES AND SUFFICIENCY IN aENEBAI^-Continned 

§ 6. Place—217 

7. -Remittance by mail or other carrier—^p218 

8. Full or part payment—^p 218 

9. Conditional payment—^p 219 

10. Payment ■wrongfully made or obtained—p 219 

11. Fund from which payment is to be made—^p 219 

12. Eifective date of payment—^p 219 

in. FORM AND MEDIUM—p 220 

§ 13. In general—p 220 

14. What law governs—^p 220 

15. Particular kinds of money—221 

16. -Legal tender—^p 222 

17. -Bank paper—^p223 

18. - Counterfeit money—^p 224 

19. - Confederate money—p 225 

20. -Foreign money—^p 226 

21. -Depreciated currency—^p228 

22. Payment other than in money—^p 228 

23. - Bills of exchange and promissory notes—^p229 

24. - Checks—^p 233 

25. - Certificates of deposit or of indebtedness—^p 239 

26. -Municipal warrants or orders—239 

27. -Order on third person for money or goods—p 239 

28. -Assignment of claim against third person—^p 240 

29. -Promise or undertaking of third person—^p 240 

30. -New obligation—^p241 

31. -Application of collateral security—p 242 

32. -Debits and credits, deposits, funds, or mutual indebtedness—^p 242 

33. -Goods, chattels, or choses in action generally—^p 243 

34 . -Real estate—^p 243 

35 . - Services—^p 244 

36. Election as to medium of payment—^p 244 

37. Waiver of right to pay or demand certain medium—^p 245 

IV. EFFECT—p 245 

§ 38. In general—^p 245 

39. Part payment—p 246 

40. Payment by one or more codebtors—^p 247 

41. Payment under duress—^p 247 

V. RESCISSION—p 247 

§ ^ 42. Conditional payment—^p 247 

43. -Return of medium received—^p247 

44. Absolute payment—p 248 

VI. RECEIPTS—p 248 

§ 45. Definition, nature, and contents—^p248 

46. Construction, operation, and conclusiveness—^p 249 

47. - Construction—249 

48 . -Receipt as evidence—p 250 

49. -Evidence to overcome receipt—p 254 

See also descriptive word index in the back of this Volume 
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Vn. APPLICATION—p 255 

A. In General —p 255 

§ 50. Definition, origin, and general scope of rule—p 255 
51. Applicability of rule to involuntary payments—p 256 

B. By Debtor —p 257 

§ 52. Rights of debtor—^p 257 

53. Time for appropriation—p 259 

54. What constitutes, and sufficiency—p 260 

55. Effect of debtor's application—p 261 

56. Liability of creditor for misappropriation—p 262 

C. By Creditor— p 262 

§ 57. Right to apply—p 262 

58. - Principal and interest—p 264 

59 . - Items of current account—p 265 

60. Limitations of right—p 263 

61. - Illegal and unenforceable claims—p266 

62. -Joint debts and debts of other persons—p 267 

53 . - Debts not due; order of accrual or maturity—p 267 

64. - Payment from particular fund—p 268 

65. What constitutes, and sufficiency—^p 269 

66 . Time for appropriation—p 270 

67. Effect of application—p 271 

D. By Court —p 272 

§ 68. Right and duty to make—p 272 

69. Intent of parties—p 272 

70. Preference to debtor or creditor—p 272 

71. Debts to which application will be made—p 273 

72. - Order of priority in time or maturity—p 275 

73. - Secured and unsecured debts—p278 

74. - Illegal or unenforceable demands—^p 278 

75. - Principal and interest—p279 

E. Rights of Third Persons— p 280 

§ 76. In general—p280 

77. Enforceable rights and equities—281 

78. - Subsequent mortgagees or lienors—p 281 

79. -Promise to third person—^p282 

80. Effect of appropriation once made—^p 282 

vm. PLEABINa, EVIDENCE, TRIAL, AND REVIEW—p 282 

A. In General —^p 282 

§ 81. Nature of defense—^p282 

B, Pleading—^ p 283 

§ 82. Allegation of nonpayment—p 283 

83. Payment as a defense—^p 284 

84. -Necessity of pleading—^p285 

85. -Requisites and sufficiency of pleadings—^p 286 

86 . Replication or reply to plea of payment—^p 291 

See also descriptive word index in the back of this Volume 

206 



70 C.J.S. 


PAYMENT 


Vin. PLEADINa, EVIDENCE, TRIAL, AND REVIEW—Contimied 

B. Pleading—C ontinued 

§ 87. Motions and demurrers—292 

88. Amendments—p 292 

89. Construction and operation of pleadings—p 292 

90. Issues, proof, and variance—p 293 

91. -Evidence admissible under pleadings—^p 294 

92. -Variance—^p 298 

C. Burden of Proof—^ p 298 

§ 93. In general—p 298 

94. Time and place of payment—p 302 

95. Medium of payment in general—p 302 

96. Payment otherwise than in money—^p 302 

97. Application of payments—p 303 

D. Presumptions—^ p 304 

§ 98. Fact of payment—p304 

99. - Possession of obligation—305 

100. - Remittance by mail—^p306 

101. -Lapse of time—p 306 

102. Full or partial payment—^p 314 

103. Absolute or conditional payment—^p 314 

104. - Bills, notes, etc.—p 315 

105. - Checks—^p 316 

106. Time and place of payment—p 317 

107. Mode and medium of payment—p 317 

108. Application of payments—p 318 

109. Other matters of presumption—p 319 

110. Rebuttal of presumptions—p 320 

111. - Presumption from lapse of time—^p 321 

E. Admissibility of Evidence— p 326 

§ 112. In general—^p 326 

113. Payment by or to third persons—p 327 

114. Financial condition of parties—p 327 

115. Habits of parties as to promptness—p 328 

116. To explain reception of commercial paper or property—p 328 

117. To aid or rebut presumption from lapse of time—329 

118. Medium of payment—^p 330 

119. Application of payments—p331 

F. Weight and Sufficiency of Evidence— p 332 

§ 120. In general—^p 332 

121. Testimony of parties—^p 334 

122. Remittance by mail—^p 334 

123. Possession of evidence of debt—p 334 

124. Payment by bill, note, or check—^p 335 

G. Trial and Review—^ p 336 

§ 125. Questions of law and fact—p 336 

126. - Presumption of payment—p337 

127. - Manner, form, and medium of payment—^p337 


See also descriptive word index in the back of this Volume 
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vm, PLEADHSTG-, EVIDEN-CE, TRIAE, and REVIEW—Contimied 
G. Trial and Review— Continued 

§ 128. -Application of payment—^p 338 

129. Instructions—^p 339 

130. Verdict and findings—^p 341 

131. Review—^p 341 

IX. RECOVERY OF PAYMENTS—p 341 

§ 132. Voluntary payments—p 341 

133. - Recoverability in general—p 341 

134. -What constitutes voluntary payment in general—p 343 

135. - Payment between parties to fiduciary relation—345 

136. - Payment of debt of third person—^p 345 

137. - Money paid on contract in general—p 346 

138. - Payment to officer of court—^p 346 

139. - Payments by or to public corporations—^p 346 

140. - Payment of interest—^p347 

141. - Payment by way of compromise—^p348 

142. - Paymentsnot indorsed or applied—p348 

143. - Payment on judgment or decree—p 348 

144. -Agreement to repay; reservation of rights—^p349 

145. Compulsory payments; duress—^p 349 

146. - Recoverability in general—p350 

147. -What constitutes compulsion in general—^p 351 

148. - Duress of person in general—p 354 

149. - Payments to prevent unlawful taking or detention of property—^p 35S 

150. -Apprehension or threat of legal proceedings—^p 357 

151 . -Illegality, source, and time of duress—^p 358 

152. -Existence of other remedy—^p3S9 

153. - Effect of protest—p 360 

154. - Necessity of protest—^p361 

155. Fraud—^p 361 

156. Mistake of law—^p 362 

157. Mistake of fact—p 366 

158. Failure of consideration—^p 373 

159. Payment on void or illegal contract—p 374 

160. Actions—^p 374 

See also descriptive word index in the back of this Volume 


1. DEFINITION AND NATURE 


§ 1. In General 

In its legal sense, ''payment” may be defined as the 
discharge in money or its equivalent of a debt or obliga¬ 
tion; it involves the actual or constructive delivery by a 
debtor to his creditor of money or its equivalent, with the 

1. Tex.—^Himes v. Himes, Civ.App., 

55 S.W.2d 181, 183. 

2. Cal.—C. I. T. Corporation v. 

American Central Ins. Co., 64 P.2d 
742, 745, 18 CaI.App.2d 673. 

Or.—Union States Life Ins. Co. v. 

Bernert. 87 P,2d 774, 779, 161 Or. 


intent thereby to extinguish the debt, and the acceptance 
thereof by the creditor with the same intent. 

The term “payment” has a variety of meanings.^ 
In its more restricted legal sense, “payment” may 
be defined as the discharge in money of a sum due^ 

V. Webster, 144 P.M 
466, 468, 65 Idaho 392—48 C,J. p 585 
note 1 [a] (1). 

(2) The satisfaction and discharge 
of an obligation in money or an 
eguivaJent, 

Mont.—Bowles Livestock Commis- 


44—^Bush V. Abraham, 35 P. 1066, 
1068, 25 Or. 336. 

48 C.J. p 585 note 1. 

Similar definitions 

(1) The satisfaction of a debt by 
money, not by exchange, novation, 
compromise, or accord and satisfac- 
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PAYMENT 


§ 1 


or the performance of a pecuniary obligation 
it is a transfer of money or property or some other 
thing of value in discharge of an existing obliga¬ 
tion.^ The term implies the existence of a debt 
and the satisfaction thereof to the party to whom 
it is owed.5 

In another sense, payment denotes that which 
is paid;® the thing given to discharge a debt or 
obligation or in fulfillment of a promisepay;® 


recompense;^ requittal;^® return.^l 

As ordinarily used, payment means payment of 
money,12 ^nd the idea of a money transaction has 
been said to be the primary meaning of the term.i® 
In its more general acceptation, however, the term 
may mean the fulfillment of a promise,!^ the per¬ 
formance of an agreement,!® the satisfaction of a 
claim,!® the discharge of a liability!'^ or obligation!® 
or the accomplishment of an obligation,!^ whether 
by giving or by doing.20 In some jurisdictions it 


Sion Co. V. Midland Nat. Bank of 
Billings, 23 P.2d 967, 970, 94 Mont. 
467—Gallaher v. Theilbar Realties, 
18 P.2d 1101, 1103, 93 Mont. 421— 
Square Butte State Bank v. Bal¬ 
lard, 210 P. 889, 891, 64 Mont. 554. 
Ohio.—^Hasbrook v. Wingate, 87 N.E. 

2d 87, 91, 152 Ohio St. 50. 

Okl.—U. S. Fidelity & Guaranty Co. 

V. (State ex rel. Shull, 36 P.2d 47, 
49, 169 Okl. 59. 

(3) The discharge of an obligation 
by the delivery and acceptance of 
money or of something equivalent 
to money which is regarded as such 
at the time by the person to whom 
payment is made.—Union States Life 
Ins. Co. V. Bernert, 87 P.2d 774, 779, 
161 Or. 44. 

(4) The delivery of money by one 
person from whom it is due to an¬ 
other person to whom it is due. 

Cal.—Hathaway v. Davis, 33 Cal. 161, 
166. 

Tenn.—Sullivan v. Tigert, 1 Tenn. 
App. 262, 266. 

(5) The discharge of a debt by the 
delivery of money or other thing of 
value. 

Colo.—Bartholomew v. Emerson- 

Brantingham Impl. Co., 187 P. 538, 
539, 68 Colo. 244. 

N.C.—^Wilkerson v. Metropolitan Life 
Ins. Co., 175 S.E. 172, 174, 206 N.C. 
882. 

(6) Other similar definitions. 
Kan.—State v. Haun, 64 P. 130, 132, 

7 Kan.App. 509. 

Ohio.—Hasbrook v. Wingate, 87 N.E. 

2d 87, 91, 152 Ohio St. 150. 

3. Mich.—^Blair v. Carpenter, 42 N. 

W. 790, 75 Mi-eh. 167. 

48 C.J. p 685 note 2. 

Similar definitions 

(1) Discharge of a debt, obliga¬ 
tion, or duty.—^In re Gray’s Estate, 
290 N.Y.S. 603, 607, 160 Misc. 710. 

(2) Discharge of a debt in whole 
or in part.—^Elk Horn Bank & Trust 
Co. V. Spraggins, 30 S.W.2d 858, 182 
Ark. 27. 

(3) A satisfaction or discharge of 
an Indebtedness.—Dennett v. Goelet, 
256 N,T.-S. 393, 395, 143 Misc. 195, 

(4) Any mode of discharging a 
debt by the performance of an act 
or transfer of something of value by 
the debtor.—^H. Feldman's Sons Co, 

70 C. J.S.—14 


V. Netsky, 35 A.2d 305, 306, 307, 348 
Pa. 237. 

(5) Discharge of an obligation ac¬ 
cording to its terms or by something 
given or received of agreed value 
equal to the debt or liability. 

Ala.—Crutchfield v. Johnson & Lati¬ 
mer, 8 So.2d 412, 414, 243 Ala. 73. 
Okl.—Gasper v. Mayer, 43 P.2d 467, 
472, 171 Okl. 457. 

(6) The satisfaction by, or in the 
name of, the debtor to the creditor 
of what is due with the object to put 
an end to the obligation,—Hasbrook 
V. Wingate, 87 N.E.2d 87, 91. 152 Ohio 
St. 50. 

(7) Other similar definitions.—^U. 
S. Fidelity & Guaranty Co. v. State 
ex rel. Shull, 36 P,2d 47, 49, 169 Okl. 
59—48 C.J. P 585 note 2 [a]. 

4. N.H.—^Moulton v. Robinson, 27 N. 
H. 550. 

Ohio.—Dorn v. Village of North Olm¬ 
sted, 14 N.E.2d 11, 14, 133 Ohio St. 
375. 

Or.—^Haas v. Bates, 47 P.2d 243, 244, 
150 Or. 592—Smith v. Laflar, 2 P. 
2d 18. 137 Or. 230. 

Similar definitions 

(1) A transfer of money from one 
person who is the payor to another 
who is the payee in satisfaction of 
a debt.—^Union -States Life Ins. Co. v. 
Bernert, 87 P.2d 774, 779. 161 Or. 44 
—Moumal v. Parkhurst, 173 P. 669, 
671, 89 Or. 248—Cranston v. West 
Coast Life Ins. Co., 128 P. 427, 430, 
63 Or. 427—Bush v. Abraham, 35 P. 
1066, 1068, 25 Or. 336. 

(2) Other similar definitions.—Hill 
V. Henry, 124 P.2d 405, 408, 190 Okl. 
413. 

5. Ohio,—^McHale v. Industrial Com¬ 
mission of Ohio, 27 N.E.2d 180, 
183, 63 Ohio App. 479. 

Okl.—^U. S. Fidelity & Guaranty Co. 
V. State ex rel. Shull, 36 P.2d 47, 
49, 169 Okl. 59, 

48 C.J. P 685 note 2 [b]. 

6. 'Cal.—Bacon v. Kessel, 87 P.2d 
857, 860, 31 Cal.App.2d 245. 

N.J.—^Donoher v. American Steel & 
Wire Co., 64 A.2d 622, 623, 2 N.X 
Super. 72. 

7. U.S,—^Busser v. U. S., C.G.A,Pa., 
130 F.2d 537, 639. 

Cal.—Bacon v. Kessel, 87 p,2d 857, 
860, 31 Cal.App.2d 245. 
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N.J.—^Donoher v. American Steel & 
Wire Co., 64 A.2d 622, 623, 2 N.J. 
Super. 72. 

Ohio.—^Hasbrook v. Wingate, 87 N.E. 
2d 87, 91, 152 Ohio St. 50. 

8. N.J.—Donoher v. American Steel 
& Wire Co., 64 A.2d 622, 623, 2 N. 
J. Super. 72. 

9. N.J.—Donoher v. American Steel 
& Wire Co,, supra. 

10. N.J.—Donoher v. American Steel 
& Wire Co., supra, 

11. N.J.—^Donoher v. American Steel 
& Wire Co., supra. 

12. D.C.—Group Health Ass’n v. 
Moor, D.C,, 24 F.Supp. 445, 447. 

13. Tex.—Himes v. Himes, Civ,App„ 
55 S.W.2d 181, 183. 

14. Cal.—'C. I. T. Corporation v. 

American Central Ins. Co., 64 P.2d 
742, 745, 18 Cal.App.2d 673. 

N.C.—^Wilkerson v. Metropolitan Life 
Ins. Co., 176 S.E. 172, 174, 206 N.C, 
882. 

Or.—Union States Life Ins. Co. v, 
Bernert, 87 p.2d 774, 779, 161 Or. 
44. 

48 C.J. P 585 note 3. 

15. Cal.—C. I. T. Corporation v. 

American Central Ins. Co., 64 P.2d 
742, 745, 18 Cal.App.2d 673. 

N.C.—^Wilkerson v. Metropolitan Life 
Ins. Co., 175 S.E. 172, 174, 206 N.C, 
882, 

Or.—Union States Life Ins. Co. v, 
Bernert, 87 P,2d 774, 779, 161 Or. 
44. 

48 C.J. p 685 note 4, 

16. N.Y.—^Dennett v.- Goelet, 256 N. 
Y.S. 393, 395, 143 Misc. 195. 

48 C.J. P 585 note 5. 

17. Colo.—Bartholomew v. Emer- 
son-Brantingham Impl. Co., 187 P. 
538, 68 Colo. 244. 

48 C.J. P 585 note 6. 

18. Ky.—^Breathitt County Board of 
Education v. Cockrell, 38 S.W.2d 
660, 662, 238 Ky. 694. 

19. Colo.—^Manitou v. Colorado 
Springs First Nat. Bank, 86 P. 75, 
37 Colo. 344. 

^ 48 C.J. p 585 note 7. 

20. Or.—Union States Life Ins. Co. 
V. Bernert, 87 P.2d 774, 779, 161 
Or. 44—Cranston v. West Coast 
Life Ins. Co., 12$ P. 427, 430, 63 



PAYMENT 


70 C.J.S. 


§ 1 


has ‘been defined by statute.^l Payment is not a 
contract, but the discharge of an obligation or 

debt.22 

Elements, As used in its ordinary legal sense, 
payment involves an actual or constructive deliv¬ 
ery's by a debtor^^ or someone for him^S to his 
creditor,26 or some other person authorized to re¬ 


ceive it,27 of money or something accepted by the 
creditor as the equivalent thereof,28 with the in¬ 
tention or purpose on the part of the payor or 
transferor to extinguish a debt or obligation in 
whole or in part29 and its acceptance by the cred¬ 
itor for the same purpose.so The underlying rule 
is that payment can result only from the mutual in¬ 


ch*. 427, 437—Bush v. Abraham, 35 
P. 1066, 1068, 25 Or. 336. 

48 C.J. p 585 note 8. 

21. Cal.—Borland v. Nevada Bank, 
33 P. 737, 93 Cal. 89, 37 Am.S.R. 
32. 

48 C-J. P 585 note 9. 

22. Idaho.—Porter v. Title Guaran¬ 
ty, etc.. Go., 106 P. 299, 17 Idaho 
364, 27 L.R.A.,N.S., 111. 

48 C.J. P 587 note 24. 

28. U.S.—^Bailey v. Commissioner of 
Internal Revenue, C.C.A.Tex., 103 
P.2d 448—In re McElmurray, D.C. 
S.C,, 47 F.Supp. 15—Moses v. U. S., 
D.C.N.T., 28 P.Supp. 817. 

Ala.—Dudley v. Whatley, 10 So.2d 

43, 30 Ala.App. 579, 

Kan.—^Interstate Nat. Bank of Kan¬ 
sas City, Mo., v. Koster, 292 P. 
805. 131 Kan. 461. 

Ky.—Breathitt County Board of Ed¬ 
ucation V. Cockrell, 38 S.W.2d 660, 
238 Ky. 694. 

La.—Taylor v. Taylor, 24 So.2d 74, 
208 La. 1053—French v. Detroit 
Fire & Marine Ins. Co., App., 38 So. 
2d 165. 

Mo.—^Mercantile-Commerce Bank & 
Trust Co. V. Meletio, App., 84 S.W. 
2d 655—Skinner v. Johnson, App., 
74 S.W.2d 71. 

N.T.—^In re Kelly’s Will, 271 N.Y.'S. 
457, 151 Misc. 277. 

N.C.—Wilkerson v. Metropolitan Life 
Ins. Co., 175 S'.E. 172, 206 N.C. 882. 
Or.—Union States Life Ins. Co. v. 
Bernert, 87 P.2d 774, 779, 161 Or. 

44. 

Tenn.—Sullivan v. Tigrert, 1 Tenn. 
App. 262. 

48 C.J. P 585 note 10. 

“Payment contemplates the manual 
delivery of the sum due, or the plac¬ 
ing of it within the control of the 
payee if and when contingencies to 
its payment are met.”—^Waits v. 
Orange Creek Turpentine Corpora¬ 
tion, 166 So. 449, 451, 123 Fla. 31. 

24. U.S.—^Bailey v. Commissioner of 
Internal Revenue, C.C.A.Tex., 103 
F.2d 448—^In re McElmurray, D.C. 
S.C., 47 P.Supp. 15—^Moses v. U. 
S., D.C.N.T., 28 P.Supp, 817. 

Mo.—Mercantile-Commerce Bank & 
Trust Co, V. Meletio, App., 84 S.W. 
2d 655—Skinner v. Johnson, App., 
74 S.W.2d 71. 

N.T.—In re Kelly's Will, 271 N.Y.S. 
457, 151 Misc. 277. 

N.C.—^Wilkerson v. Metropolitan Life 
Ins. Co., 175 S.E. 172, 206 N.C. 882. 
Or.—Union States Life Ins. Co. v. 


Bernert, 87 P.2d 774, 779, 161 Or. 
44. 

48 C.J. P 486 note 11. 

Who may make payment generally 
see infra § 3. 

25. Ala.—^Dudley v. Whatley, 10 So. 
2d 43, 30 Ala.App. 579. 

Mo.—Skinner v. Johnson, App., 74 S. 
W.2d 71. 

Tenn.—Sullivan v. Tigert, 1 Tenn. 
App. 262. 

48 C.J. P 586 note 12. 

26. U.S.—Bailey v. Commissioner of 
Internal Revenue, C.C.A.Tex., 103 
P.2d 448—Moses v. U. S., D.C.N.Y., 
28 P.Supp. 817. 

Mo.—Skinner v. Johnson, App., 74 S. 
W.2d 71. 

Or.—Union States Life Ins. Co. v. 
Bernert, 87 P.2d 774, 779, 161 Or. 
44. 

48 C.J. P 586 note 13. 

27. Kan.—Interstate Nat. Bank of 
Kansas City, Mo., v. Koster, 292 P. 
805, 131 Kan. 461. 

La.—^French v. Detroit Fire & Ma¬ 
rine Ins. Co., App., 38 So.2d 165. 
Mo.—Skinner v. Johnson, App., 74 S. 
W.2d 71. 

Tenn.—Sullivan v. Tigert, 1 Tenn. 
App. 262. 

48 C.J. P 586 note 14. 

To whom payment may be made gen¬ 
erally see infra § 4. 

28. U.S.—Moses v. U. S., D.C.N.Y., 
28 F.Supp. 817. 

Kan.—Interstate Nat. Bank of Kan¬ 
sas City, Mo., V. Koster, 292 P. 805, 
131 Kan. 461. 

Ky.—Breathitt County Board of Ed¬ 
ucation V. Cockrell, 38 S.W.2d 660, 
238 Ky. 694. 

Mo.—Mercantile-Commerce Bank & 
Trust Co. V. Meletio, App., 84 S. 
W.2d 655—Skinner v. Johnson, 
App., 74 S.W.2d 71. 

N.C.—Wilkerson v. Metropolitan Life 
Ins. Co., 175 S.E. 172, 206 N.C. 882. 
Or.—^Union States Life Ins. Co. v. 
Bernert, 87 P.2d 774, 779, 161 Or. 
44. 

Tenn,—Sullivan v. Tigert, 1 Tenn, 
App. 262. 

48 C.J. p 586 note 15. 

Medium of payment generally see in¬ 
fra §§ 13-37. 

Intention to transfer ownership 
The delivery by the debtor and ac¬ 
ceptance by the creditor must be 
done with the purpose of the former 
to part from, and of the latter to 
accept, immediate ownership of the 
thing passed. 


Mo.—Thompson v. Kellogg, 23 Mo. 
281—^Mercantile-Commerce Bank & 
Trust Co. V. Meletio, App., 84 S.W. 
2d 655. 

N.Y.—In re Kelly’s Will, 271 N.T.S. 
457, 151 Misc. 277. 

29. U.S.—U. S., to Use of Par-Lock 
Appliers of New Jersey v. J. A. J. 
Const. Co., C.C.A.Pa., 137 F.2d 584 
—Bailey v. Commissioner of Inter¬ 
nal Revenue, C.C.A.Tex., 103 P.2d 
448—In re McElmurray, D.C.S.C., 
47 P.Supp. 15—Moses v. U. S., D.C. 
N.Y„ 28 P.Supp. 817. 

Ala.— Corpus Juris cited in Dudley 
v. Whatley, 10 So.2d 43, 44, 30 Ala. 
App. 579. 

Iowa.—Clayton County State Bank 

V. McMorrow, 225 N.W. 859, 209 
Iowa 165. 

Mich.—Hutchings v. Securities Ex¬ 
change Corporation, 284 N.W. 614, 
287 Mich. 701. 

Mo.—^Skinner v. Johnson, App., 74 S. 

W. 2d 71. 

N.C.—Wilkerson v. Metropolitan Life 
Ins. Co., 175 S.E. 172, 206 N.C. 882. 
N.D.—^Hettinger County v. Trous¬ 
dale, 5 N.W.2d 417, 72 N.D. 203. 
Or.—Union States Life Ins. Co. v. 

• Bernert, 87 P.2d 774, 779, 161 Or. 
44. 

Tenn.—Sullivan v. Tigert, 1 Tenn. 
App. 262. 

Va.—Temple v. Jones, Son & Co., 19 
S.E.2d 57, 63, 179 Va. 286. 

48 C.J. p 586 note 16. 

30. U.S.—U. S., to Use of Par-Lock 
Appliers of New Jersey v. J. A. J. 
Const. Co., C.C.A.Pa., 137 P.2d 584 
—Bailey v. Commissioner of Inter¬ 
nal Revenue, C.C.A.Tex., 103 P.2d 
448—In re McElmurray, D.C.S.C., 
47 P.Supp. 15—^Moses v. U. iS., D.C. 
N.T., 28 F.Supp. 817. 

Ala,— Corpus Juris cited in Dudley 
V. Whatley, 10 So.2d 43, 44, 30 Ala. 
App. 579. 

Iowa.—Clayton County State Bank 
V. McMorrow, 225 N.W. 859, 209 
Iowa 166. 

Ky.—Breathitt County Board of Ed¬ 
ucation V. Cockrell, 38 S.W.2d 660, 
238 Ky. 694. 

La.—Taylor v. Taylor, 24 So.2d 74, 
208 La. 1053. 

Mich.—^Hutchings v. Securities Ex¬ 
change Corporation, 284 N.W. 614, 
287 Mich. 701. 

N.C.—^Wilkerson v. Metropolitan Life 
Ins. Co., 175 S.E, 172, 206 N.C. 882. 
N.D.—Hettinger County v. Trous¬ 
dale, 5 N.W.2d 417, 72 N.D. 203, 
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tent or agreement o£ the parties such mutual in¬ 
tent must be manifested by each party to the 
other,22 although assent need not be expressed in 
words but may be implied from acts and omissions 
to act.33 It is the general rule that nothing is to 
be considered as payment in fact but that which is 
in truth such unless something else is expressly 
agreed to be received in its place but it is equal¬ 
ly true that that is payment which the parties to 
the contract agree shall be accepted as such.35 

From the foregoing it follows that whether or 
not a transaction constitutes payment depends large¬ 
ly on the intention of the parties ;36 and acts which 
might otherwise constitute payment will not do so 
when the parties do not so intend.37 Where money 


§ 1 

is delivered and accepted as payment of a debt 
which does not exist, it does not discharge another 
debt between the same parties.38 Delivery to a 
creditor of his own money or property cannot be 
regarded as a payment,3 9 although accepted as such 
by him in ignorance of the facts.Where the 
same person, although in different capacities, is 
both debtor and creditor with respect to the same 
obligation, there is payment without any delivery 
or transfer."^^ 

Phrases in which the term is used have received 
judicial interpretation, such as “part pa^^ment,’'^^ 
“direct payment,'’^3 ‘‘immediate payment,”^^ “in¬ 
stallment payment,’’“payment down,”“pay¬ 


or.—Union States Life Ins. Co, v. 
Bernert, 87 P.2d 774, 779, 161 Or. 

44. 

Tenn.—Sullivan v. Tigert, 1 Tenn. 
App. 262. 

Va.—Temple v. Jones, Son & Co., 19 
S.E.2d 57, 63, 179 Va. 286. 

48 C.J. p 586 note 17. 

31- Ala.— Corpus Juris cited in 
Equitable Life Assur. Soc. of U. S. 
V. Brandt, 198 So. 595, 605, 240 
Ala. 260, 134 A.L.R. 555. 

Mich.—^Hutchings v. Securities Ex¬ 
change Corporation, 284 N.W. 614, 
287 Mich. 701. 

48 C.J. p 586 note 17 [a]. 

32. Ala.—Equitable Life Assur. Soc. 
of U. S. V, Brandt, 198 So. 595, 605, 
240 Ala. 260, 134 A.L.R. 555. 

Secret intent is immaterial; only 

overt acts are considered in deter¬ 
mining such assent.—Equitable Life 
Assur. Soc. of U. S. v. Brandt, supra. 

33. Ala.—Equitable Life Assur. Soc. 
of U, S. V. Brandt, supra. 

Mich.—^Hutchings v. Securities Ex¬ 
change Corporation, 284 N.W. 614, 
287 Mich. 701. 

34. Cal.—Woodhead Lumber Co, v. 
E. G. Niemann Investments, 22 P. 
2d 252, 132 Oal.App. 115. 

35. Cal.—^Hamilton v. Hollman, 282 
P. 977, 978, 102 Cal.App. 166. 

36. U.S.—Pacific Fire Ins. Co. v. 
Pennsylvania Sugar Co., C.C.A.Pa., 
72 P.2d 958, certiorari denied 55 S. 
Ct. 237, 293 U.S. 623, 79 L.Ed. 710, 
rehearing denied 55 'S.Ct. 345, 293 
U.S. 633, 79 L.Ed. 718. 

Ala.—^Equitable Life Assur. Soc. of 
U. S. V. Brandt, 198 So. 595, 240 
Ala. 260, 134 A.L.R. 555— Corpus 
Juris quoted in Dudley v. What¬ 
ley, 10 So.2d 43, 45, 30 Ala.App. 
579. 

Mich.—^Hutchings v. Securities Ex¬ 
change Corporation, 284 N.W. 614, 
287 Mich. 701. 

Okl.— Corpus Juris cited in U. S. Fi¬ 
delity & Guaranty Co. v. State ex 


rel. Shull, 36 P.2d 47. 50, 169 Okl. 
59. 

Pa.—Seamprufe, Inc. v. Dutch Stoker 
Co., Com.Pl., 48 Lack.Jur. 193. 

Tex,— Corpus Juris cited in Vogel v. 
Central Texas Securities Corpora¬ 
tion, Civ.App., 62 S.W.2d 243, 245. 
error refused—Greenwood v. Sent- 
er, Civ.App., 44 S.W.2d 504, affirmed 
in part and reversed in part on 
other grounds, Com.App., 61 S.W. 
2d 812. 

Wash.— Corpus Juris cited in Gatta- 
vara v. Caldwell, 12 P.2d 593, 594, 
168 Wash. 484. 

Wyo.—Corpus Juris cited in State 
Bank of Wheatland v. Turpen, 34 
P.2d 1, 4, 47 Wyo. 284, rehearing 
denied 37 P.2d 679, 47 Wyo. 328. 

48 C.J. P 587 note 18. 

37. U.S.—In re McElmurray, D.C.S. 
C., 47 F.Supp. 15. 

48 C.J. p 587 note 19. 

38. Ala.— Corpus Juris quoted in 
Dudley v. Whatley, 10 iSo.2d 43, 45, 
30 Ala,.App. 579. 

48 C.J. p 587 note 21. 

39. U.S.— Corpus Juris quoted in 
Manufacturers Finance Co. v. 
Armstrong, C.C.A.N.C., 78 F.2d 289, 
291. 

N.H —Moulton v. Robinson, 27 N.H. 
550. 

Tex.— ^Corpus Juris quoted in Harris 
V. Ferguson, 156 S.'W.2d 135, 137, 
137 Tex. 592— Corpus Juris quoted 
in Ferguson v. Harris, Civ.App., 
159 S.W.2d 950, 951. 

48 C.J. p 587 note 22. 

40. U.S.— Corpus Juris quoted in 

Manufacturers Finance Co. v. Arm¬ 
strong, C.C.A.N.C., 78 P.2d 289, 

291. 

Mass.—State Bank v. Welles, 3 Pick. 
394. 

Tex.— Corpus juris quoted in Harris 
V. Ferguson, 156 S.W.2d 135, 137 
Tex. 592— Corpus Juris quoted in 
Ferguson v. Harris, Civ.App., 159 
S.W.2d 950, 951. 

41. Pa.—^In re Weaver’s Estate, 174 
A, 905, 906, 114 Pa.Super. 439. 
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“It is a familiar principle that 
when the hand which is to pay is the 
hand also to receive, that is pay¬ 
ment in law.”—In re Weaver’s Es¬ 
tate, supra. 

42. Md.—^Wenger v. Grummel, 110 
A. 206, 136 Md. 80. 

48 C.J. p 587 note 25. 

Part payment: 

Generally see infra § 8. 

Application see infra §§ 50-80. 
Effect see infra §§ 38, 39. 

43. Cal.—^MacDonald v. Crawford, 
288 P. 1088, 106 CaLApp. 193. 

‘'Direct payment*' defined 

(1) A payment which is absolute 
and unconditional as to time, 
amount, and the persons by whom 
and to whom it is to be made.—Col¬ 
orado V. Boylan, C.C.Colo., 25 F. 594, 
595. 

(2) A payment which is absolute, 
unconditional, free from intervening 
agencies or conditions.—Ross v. Gold 
Ridge Min. Co., 95 P. 821, 824, 14 
Idaho 687. 

(3) Payment unconditionally and 
absolutely of a definite sum.—^Home 
State Bank of Manhattan v. Swartz, 
234 P. 281, 283, 72 Mont.* 425~-Wall 
V. Brookman, 232 P. 774, 776, 72 
Mont. 228. 

44. Mo.—Bruner v. Wheaton, 46 Mo. 
363. 

48 C.J. P 587 note 26. 

45. U.S.—Campbell v. American Al¬ 
kali Co., Pa., 125 F. 207, 209, 61 
C.C.A. 317. 

The word “installment** means par¬ 
tial payments on account of a debt 
due; a partial payment of a price or 
debt due.—^Kenney v. Los Feliz Inv. 
Co., 9 P.2d 225, 228, 121 CakApp. 378. 
“Iioan” distinguished 
U.S.—Cooper v. Newton, C.C.Ga., 160 
P. 190, 191. 

46. Mo.—Bruner v. Wheaton, 46 Mo. 
363. 

48 C.J. p 587 note 27, 
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ment in cash,”^^ ^'payment in notes, ”^8 ^‘payment 
stopped,‘‘suspending paynient,”50 ^^payment 

to,”51 “payment into the treasury of the State,”5^ 
“payment into court,”53 and “payments of compen- 
sation.”54 Judicial interpretation of the phrase 
■“payment in due course” is discussed in Bills and 
Notes § 440. 

§ 2. Other Transactions Distinguished 

Various transactions, including a number in which 
the parties intend the extinguishment of a debt or obli¬ 
gation, have been distinguished from payment. 

A number of transactions have been distinguished 
from payment.55 

'^Collection'' is not a word of similar import to 
“pa>mient.”56 

A cross demand is not payment57 and can be 
made such only hy the agreement of the parties.58 

^^Discharge" is a broader term than payment, for, 
■while it is true that payment -effects a discharge 
of the obligation, a discharge does not necessarily 
involve payment but may be accomplished without 
it.59 

Prescription and payment are entirely distinct 
methods of discharging obligations,50 since pay¬ 
ment completely discharges the natural, as well as 
the civil, obligation, but prescription does not®! 

A promise to pay is not payment, as the agree¬ 
ment is executory, whereas payment is executed, a 


thing done.®2 

Purchase of debt. There is a clear distinction 
between payment and purchase of an indebtedness 
in that payment extinguishes and discharges the 
indebtedness, whereas purchase transfers title there¬ 
to to the payor or his nominee.®® The essential dif¬ 
ference consists not in what is done or in the man¬ 
ner of doing it, but in the intention with which 
the consideration is paid and accepted, whether to 
extinguish the debt or to keep it alive. 

Redemption, While the term “redemption,” at 
least as used in certain connections, has been held 
to have the same meaning as “payment,”®5 it has 
also been held distinguishable from it.®® 

Release. A release has been held to be a con¬ 
clusive acknowledgment of satisfaction, as con¬ 
trasted with payment, which means full satisfac¬ 
tion.®'^ 

"Satisfaction" is a broader term than “payment,” 
for while payment works satisfaction of an obli¬ 
gation, satisfaction may be accomplished without 
payment.®® 

A set-off, although clearly established, is not pay¬ 
ment,®^ and is distinguishable therefrom in that 
it is an independent demand, calling for its own 
action, whereas a payment is by consent or agree¬ 
ment of the parties, express or implied, appropriated 
to the discharge of the debt or obligation;*^® and 
accordingly a set-off can only become payment by 


47. N.D.—^Hart v. Wyndmere. 131 N. 
W. 271, 21 N.B. 383, Ann.Cas.l913D 
169. 

48 G.J. p 588 note 28. 

48. La.—^Adler v. Burton Lumber 
Co., 15 So. 156, 46 La.Ann. 379. 

48 C.J. p 588 note 29. 

49. N.T.—^McKinley v. American 
Exch. Bank, SO N.T.Super. 663. 

48 C.X p 588 note 30. 

SO- Idaho.—McCornick v. G-em State 
Oil, etc., Co., 222 P. 286, 38 Idaho 
470, 34 A.L.R. 867. 

48 C.J. P 588 note 31. 

51. Tex.—^Brookshire v. Wambaugh, 
Civ.App., 9 S-W-Sd 269. 

48 C.X p 588 note 34, 

52. Ind.—^Dally v. State, 87 K.E. 4, 
171 Ind. 646. 

48 C.X p 588 note 35. 

53. Okl.—^American Surety Co. v. 
, -Spain, 270 P. 844, 133 Okl. 7. 

48 C.X p 588 note 36. 

54. Ill.—Jackson v. Industrial 

Commission, 134 N-E. 749, 302 Ill. 
281.' 

48 C.X p 588 note 38. 

55. Allowance of a claim in liquida¬ 
tion proceeding's is not the equiva¬ 
lent of payment.—^In re Consolidated 


Indemnity & Insurance Co., 8 N.T.S. 
2d 217, 255 App.Div. 501. 

Change of securities of equal dig¬ 
nity for the debt is not of itself pay¬ 
ment per se for such debt.—^Federal 
Land Bank of Columbia v. Godwin, 
136 So. 513, 107 Fla. 537, modified on 
other grounds 145 So. 883, 107 Fla. 
537. 

“Payment” and “purchase” are not 
synonymous.—^Pord v. Ball, 86 S.E. 
562, 76 W.Va. 663. 

“Payment*" and “gift” distinguished 
see Gifts § 5. 

56. Mont.—Square Butte State Bank 
V, Ballard, 210 P. 889, 64 Mont. 
554. 

57. Ala.—McCurdy v, Middleton, 2 
So. 721, 82 Ala. 131. 

58. Ala.—McCurdy v. Middleton, su- 
pra. 

59. Vt.—^Huntington v. Wilder, 6 Vt. 
334, 339. 

Was.—Oneida County v. Tibbetts, 102 
N.W. 897, 899, 125 Wis. 9. 

60. La.—^Fellman v. Interstate Land 
Co., Ltd., 112 So. 405, 163 La. 529. 

48 C.J. p 588 note 49. 

61. La.—^Pellman v. Interstate Land 
Co., Ltd., supra. 
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Effect of payment generally see in¬ 
fra §§ 38-41. 

62. NjC.—^R hodes v. Chesson, 44 N". 
C. 336. 

63. Wis.- 7 —In re Bitker's Estate, 30 
N.W.2d 449, 452, 251 Wis. 538. 

64. Utah.—Corpus Juris quoted in 
Ralph A, Badger & Co. v. Fidelity 
Building & Loan Ass'n, 75 P.2d 
669, 676, 94 Utah 97. 

48 C.J. p 588 note 51. 

65. U.S.—Swasey v. North Carolina 
R. Co., C.C.N.C., 23 F.Gas.No.13,679, 
1 Hughes 17. 

53 C,J. p 665 note 9. 

66. N.D.—Murphy v. Casselman, 139 
N.W. 802, 24 N.D. 336. 

53 C.X p 665 note 9 [f]. 

67. Tex.—State v. Tyler County 
State Bank, Com.App., 277 S.W. 
625, reheard 282 S.W. 211. 

68. Wis.—Oneida County v, Tibbits, 
102 N.vnT. 897, 125 Wis, 9. 

69. N.C.—^King v. Davis, 130 S.E. 
707, 190 N.C. 737. 

48 C.X p 588 note 44. 

70- Tenn.—Sullivan v. Tigert, 1 
Tenn.App. 262. 

48 C.X p 588 note 45. 
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agreement of the parties so to treat it and liqui¬ 
date it.*^^ It has, however, been said that where 
there are mutual debts a set-off is in the nature of 
a payment and it has even been said that a set¬ 
off is nothing more than a payment by operation of 
law. 

*‘SeUlemenf’ is a broader term than payment 
it includes an ascertainment of the balance and an 
adjustment of the credits 

Tender, The difference between payment and 
tender is broad and clear.Payment implies an 


acceptance and appropriation of that which is of¬ 
fered by one party to the other, whereas tender is 
the act of one party in offering that which he ad¬ 
mits to be due and owing, but which is not accepted 
by the creditor.The tender does not discharge 
or satisfy the debt, whereas payment doesJ^ 

Transfer of a chose in action or other asset 
means a passing over to another of an existing 
right to the thing transferred, and excludes the 
ideas of extinguishment or satisfaction of a thing 

in action by payment.'^ 9 


n. REQinsITES AND SUFriCIENOY IN GENEEAL 


§ 3. Who May Make Pa 3 nment 

Payment of a debt to a creditor, no matter by whom 
effected, extinguishes the demand; but mere delivery of 
money by a stranger to an obligation does not, in the 
absence of statute, discharge the debt unless such de¬ 
livery is accepted by the creditor as a payment and, ac¬ 
cording to some authorities, unless the debtor ratifies the 
-transaction. 

At common law the payment of a debt, whether 
by the primary obligor or by a person secondarily 
liable thereon, wholly extinguishes it.®® Any one 
•of two or more joint debtors may pay a debt for 


which they are jointly liable.®^ 

Although it has been said broadly that payment 
of a debt to a creditor, no matter by whom ef¬ 
fected, extinguishes the demand,®2 the mere deliv¬ 
ery of money or property by a stranger to an ob¬ 
ligation does not discharge the debt or inure to the 
benefit of the debtor®® except when it is so provided 
by statute;®^ but if such delivery is received or 
accepted by the creditor as a payment on account 
of the debt the debt is discharged pro tanto®^ or 


■71- Ala.—McCurdy v. Middleton, 2 
So. 721, 82 Ala. 131. 

Ark.—Hill v. Austin. 19 Ark. 230. 

72. ISr.C. —^Dameron v. Carpenter, 130 
S.E. 328, 190 N.C. 595. 

Payment by application of mutual 
Indebtedness see infra § 32. 

73. N.H.—'Swasey v. Wilmot, 4 N.H. 
233, 236. 

74. U.S.—^Beall v. Hudson County 
Water Co., C.C.N.J., 185 F. 179, 
182. 

57 C.J. p 532 notes 63, 64. 

75. Cal.—Park Rapids First Nat. 
Bank v. Pray, 260 P. 933, 937, 86 
Cal.App. 484. 

76. Iowa.—^Barker v. Brink, 6 Iowa 
481. 

Mo.—Thompson v. Kellogg, 23 Mo. 
281. 

77. Iowa.—Mohn v. Stoner. 11 Iowa 
30—^Barker v. Brink, 5 Iowa 481. 

78. Iowa.—^Mohn v. Stoner, 11 Iowa 
30—^Barker v. Brink, 5 Iowa 481, 
484. 

79. N.T.—Sands v. Hill, 55 N.T. 18, 

22 . 

IS C.J. p 898 note 83 [b], 

Del.—^Leiter v. Carpenter, 22 A. 
2d 393, 26 Del.Ch. 85. 

Right of surety or guarantor to be 
subrogated to rights of creditor 
see the C.J.S. title Subrogation § 
47, also 60 C.J. p 740 note 6-p 
742 note 10. 

:Payment in part by guarantor 

Where creditors seek to enforce 


against a primary debtor an obliga¬ 
tion on which a guarantor has made 
partial payments, allowance must be 
made for such payments.—^In re Re¬ 
alty Associates Securities Corp., D. 
C.N.T., 66 F.Supp. 416, affirmed, C.C. 
A., Kelby v. * Manufacturers Trust 
Co., 162 F.2d 350, affirmed in part 
and modified in part on other 
grounds In re Realty Associates Se- 
curties Corp., 163 F.2d 387, certio¬ 
rari denied Manufacturers Trust Co. 
V. Realty Associates Securities 
•Corp., 68 S.Ct. 218, 332 U.S. 836, 92 
L.Ed. 409—Vanneck Realty Corp. v. 
Realty Associates Security Corp., 68 
S.Ct. 219, 332 U.S. 836, 92 L.Ed. 409. 
81- N.M.—Corpus Juris quoted in 
Aragon v. Empire Gold Mining & 
Milling Co., 142 P.2d 539, 543, 47 
N.M. 299. 

48 C.J. p 589 note 56. 

82. Ark.—Lake v. Wilson, 35 S.W.2d 
597, 38 S.W,2d 25, 183 Ark. 180. 

Miss,—^White v. Hunt, 10 So.2d 539, 
193 Miss. 742. 

Mont.—C hisholm v. Tocational 
School for Girls, 64 P.2d 838, 103 
Mont. 503. 

83. U.S.—Adams v. Napa Cantina 
Wineries, C.C.A.Gal„ 94 F.2d 694— 
Corpus Juris cited in Bank of 
Italy Nat. Trust & Sav. Ass'n v. 
Farmers* & Merchants* National 
Bank, C.C.A.Cal., 44 F.2d 325, 327. 

N.M.—Corpus Juris quoted in Ara¬ 
gon V. Empire Gold Mining & Mill¬ 
ing Co., 142 P.2d 539, 543, 47 N.M. 
299. 


N.T.—^De Lanoy, Kipp & Swan v. 
New Amsterdam Casualty Co., 11 
N.Y.S.2d 625, 171 Misc. 342. 

Tex.—Vogel v. Central Texas Se¬ 
curities Corporation, Civ.App., 62 

S.W.2d 243, error refused. 

58 C.J. p 589 note 57. 

84. U.S.—^Adams v. Napa Cantina 

Wineries, C.C.A.Cal., 94 F-2d 694— 
Corpus Juris cited in Bank of 

Italy Nat. Trust & Sav. Ass*n v. 
Farmers’ & Merchants* National 
Bank, C.C.A.Cal., 44 F.2d 325, 327. 

N.M.—Corpus Juris quoted in Aragon 
V. Empire Gold Mining & Milling 
Co., 142 F.2d 539, 543, 47 N.M. 299. 

48 C.J. P 589 note 58. 

85. U.S.—^Adams v. Napa Cantina 

Wineries, aC.A.Cal., 94 F.2d 694— 
Corpus Juris cited in Grouf v. 

State Nat. Bank of St. Louis, C-C. 
A.Mo., 76 F.2d 726, 730— Corpus 
Juris cited in Bank of Italy Nat. 
Trust & Sav. Ass’n v. Farmers* & 
Merchants* Nat. Bank, C.C.A.Cal., 
44 F.2d 325, 327—U. S, v. Chamber- 

. lain, D.C.Idaho, 51 F.Supp. 54. 

Cal.—^Axis Petroleum Co. v. Tay¬ 

lor, 108 P.2d 978, 42 Cal.App,2d 
389. 

Ga.—^Hillhouse v. McWhorter, 153 
S.E. 85, 41 Ga.App. 384. 

Mass.—Specialty Glass Co. v. Daley, 
52 N.E. 633, 172 Mass. 460. 

Mich.— Corpus Juris cited in Milli¬ 
gan V. Rappaport, 234 N.W. 166, 
168, 253 Mich. 120. 

Mont.—Watterson v. Hill, 276 P. 948, 
84 Mont. 549. 
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in accordance with the terms on which the third 
person offered it,^® at least on ratification of the 
transaction by the debtor.®’^ If, however, the debt¬ 
or refuses to ratify it no payment is effectuated 
and the debt stands unpaid as to him.^s Delivery 
of money by a third person in payment of one obli¬ 
gation does not extinguish an entirely separate in¬ 
debtedness on the 'part of the debtor.SS 

§ 4. To Whom Payment May Be Made 

a. In general 

b. To creditor's creditor 

c. Deposit in bank or with third person 

a. In General 

In the absence of a statute providing otherwise, pay¬ 


ment of a debt so as to extinguish it may be made only 
to the creditor or to someone else to whom he directs 
payment to be made; unless the parties agree otherwise, 
payment ordinarily may be made V) any one of a number 
of joint creditors. 

Broadly speaking, payment of a debt may be 
made only to the creditor,®^ or to his assignee, 
or to someone else to whom he directs,^^ or con¬ 
sents,9^ or has theretofore agreed,^^ that it be paid, 
or who holds a lien or right paramount to that of 
the creditor,-95 and payment to any other person is 
ineffectual to extinguish the debt or discharge the 
debtor^s unless provided otherwise by statute.^*^ 

Joint creditors. Where two or more persons are 
joint creditors, payment ordinarily may be made 
to any of them,^^ even though, according to the 


Neb.—^Abrahamson v. Brown, 30 N. 
W.2d 675, 149 Neb. 267—Gordon v. 
Young, 20 N.W.2d 616, 146 Neb. 
578—Fender v. McCain, 12 N.W. 
2d 541, 144 Neb. 58—Krause v. 
Swanson, 3 N.W.2d 407, 141 Neb. 
256—Murphy v. Omaha Loan & 
Building Ass’n, 3 N.W.2d 403, 141 
Neb. 230—Tarascio v. Mancuso, 3 
N.W.2d 400, 141 Neb. 225. 

Okl.—Bradley & Metcalf Co. v. Mc¬ 
Laughlin, 208 P. 1032, 87 Okl. 34. 
Vt.—^Vermont Mut. Fire Ins. Co. v. 
Van Dyke, 165 A. 906, 105 Vt. 257, 
followed in Green Mountain Mut. 
Fire Ins. Co. v. Van Dyke, 165 A. 
909, 105 Vt. 264, 

48 C.J. p 589 note 59. 

Payment out of debtor's funds 

Debtor sued by creditor is entitled 
to credit for partial payment made 
by third person out of funds belong¬ 
ing to debtor.—^Hansen v. Agnew, 80 
P.2d 845, 195 Wash. 354. 

Intention of parties relative to 
discharge of debt when it is paid 
by stranger to holder determines 
whether debt is discharged or trans¬ 
ferred.—^Vogel V. Central Texas Se¬ 
curities Corporation, Tex.Civ.App., 
62 S.W.2d 243, error refused—48 C.J. 
p 589 note 59. 

86. Neb-—^Abrahamson v. Brown, 30 
N.W.2d 675, 149 Neb. 267—Gordon 
V. Young, 20 N.W.2d 616, 146 Neb. 
578—^Pender v. McCain, 12 N.W. 
2d 541, 144 Neb. 58—Krause v. 
Swanson, 3 N.W.2d 407, 141 Neb. 
256—^Murphy v. Omaha Loan & 
Building Ass'n, 3 N.W.2d 403, 141 
Neb. 230—^Tarascio v. Mancuso, 3 
N.W.2a 400, 141 Neb. 225. 

Conditional payment generally see 
infra § 9. 

87. W.Va.—Crumlish v. Central 
Impr. Co., 18 S.E. 456, 38 W.Va. 
390. 45 Am.S.B. 872. 23 L.R.A. 120. 

48 C.J. p 589 note 60. 

88. W.Va.—Crumlish v. Central 
Impr. Co., supra. 


, 89. Cal.—^Anglin v. Cutler, 146 P. 
2d 254, 63 Cal.App.2d 42. 

90. Ark.—^Lake v. Wilson, 35 S.W.2d 
597, 38 S.W.2d 25, 183 Ark. 180. 

Iowa.—Corpus Juris quoted in 

Schwab V. Hoberts, 263 N.W. 19, 
24. 220 Iowa 958. 

48 C.J. p 589 note 63. 

91. Ark.—Lake v. Wilson. 35 S.W. 
2d 597, 38 S.W.2d 25, 183 Ark. 180. 

Iowa.—Corpus Juris quoted in 

Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

48 C.J. p 589 note 64. 

92. Iowa.—Corpus Juris quoted in 
'Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

48 C.J. p 590 note 65. 

93. Iowa.—Corpus Juris quoted in 
Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

48 C.J. p 590 note 66. 

94. Iowa.—Corpus Juris quoted in 
Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

N.Y.—In re Kelly's Will, 271 N.Y.S, 
457, 151 Misc. 277. 

48 C.J. p 690 note 67. 

95. Iowa.—Corpus Juris quoted in 
Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

48 C.J. p 590 note 69. 

96. Ark.—^Lake v. Wilson, 35 S.W. 
2d 597, 38 S.W.2d 25, 183 Ark. 
180. 

Cal.—Gross v. Gross, 300 P. 63, 114 
Cal.App. 502. 

Iowa.—Corpus Juris quoted in 
Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

Ky.—Corpus Juris sited in Columbus 
Mining Co. v. Combs, 26 S.W.2d 26, 
28, 233 Ky. 476. 

Mass.—Gallup v. Barton, 47 N.E.2d 
921, 313 Mass. 379—^Fuge v. Quincy 
Co-op. Bank, 15 N.E.2d 199, 300 
Mass. 296. 

Pa.—Caskie v. Philadelphia Rapid 
Transit Co,, 5 A.2d 368, 334 Pa. 33 
—Corpus Juris cited in Daniels v. 
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Metropolitan Life Ins. Co., 5 A. 2d 
608, 610, 135 Pa.Super. 450. 

Tex.—^Williams v. Finley, Civ.App.,. 

152 S.W.2d 468, error dismissed. 
Wis.—Endlich v. Bank of Black 
Creek, 227 N.W. 866, 200 Wis. 175. 
48 C.J. p 590 note 70. 

Iiien on money paid 

The payment or deposit of money 
by a debtor with an unauthorized 
person cannot change the personal 
right of a creditor against a debtor 
into a lien or claim on the fund.— 
Pulitzer Pub. Co. v. Current News 
Features, C.C.A.Mo., 94 F.2d 682, cer¬ 
tiorari denied 58 S.Ct. 1040, 304 IDS. 
570, 82 L.Ed. 1535. 

97. Iowa.—Corpus Juris quoted in 
Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

48 C.J. p 590 note 71. 

98. Ark.—Corpus Juris cited in 

Lake v. Wilson, 35 S.W.2d 597, 600, 
38 S.W.2d 25, 183 Ark. 180. 

Cal.—Cober v. Connolly, 128 P.2d 519, 
20 Cal.2d 741, 142 A.L.R. 367. 

Ga.—Long v. Cash, 189 S.E. 73, 54 
Ga.App. 764. 

Mo.—^Nelson v. Massman Const. Co,, 
App., 120 S.W.2d 77, certiorari 
quashed State ex rel. Massman 
■Const. Co. V. Shain, 130 S.W. 2d: 
491, 344 Mo. 1003—Hamrick v. 

Lasky, App., 107 S.W.2d 201. 

N-Y,—Gross v. Continental Caout¬ 
chouc-Export Aktien-Gesellschaft 
(Continental Rubber Export Corpo¬ 
ration), 24 N.Y.S.2d 699, 175 Misc. 
496, modified on other grounds 28 
N.Y:S.2d 434, 262 App.Div. 8B6— 
Lasky V. Lissik, 251 N.Y.S. 753, 
140 Misc. 826. 

Wis.—In re Nitka's Will, 242 NW* 
504, 208 Wis. 181. 

Wyo.—^Hill V. Breeden, 79 P.2d 482, 
63 Wyo. 125. 

48 C.J. p 690 note 72—13 C.J. p 576 
note 4. 

Reason for rule 

A coobligee who enters into a con¬ 
tract payable to two or more per- 
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decisions on the question, some are minors, 
unless it is agreed otherwise by all the parties.^ In 
order to entitle the debtor to make payment to a 
third person, however, it has been held that both or 
all the joint creditors must agree or consent there¬ 
to.^ 

Obligation for benefit of third person. Payment 
to the person with whom or in whose name was 
made the contract under which the obligation arises 
ordinarily is sufficient, although it is for the benefit 
of another^ or although another is entitled to a 
share of the amount paid;^ but it would seem that 
a payment to the real beneficiary will also discharge 
the debt. 5 

Payment to a person in his representative ca¬ 
pacity does not constitute payment of a debt ow¬ 
ing to him individually.^ 

b. To Creditor’s Creditor 

In the absence of a statute to the contrary, a debtor 
cannot discharge his debt by making payment to one to 
whom hfs creditor is indebted! unless his creditor con¬ 
sents thereto. 

In the absence of a statute to the contrary,7 a 


debtor cannot discharge himself or extinguish his 
debt by making payment thereof to one to whom 
his creditor is indebted^ unless his creditor con¬ 
sents thereto,^ or has theretofore directed or agreed 
that payment be made to such person,or subse¬ 
quently ratifies the payment.^^ 

c. Deposit in Bank or with Third Person 

in the absence of a statute so providing or consent 
thereto by the creditor, depositing money in a bank or 
with a third person for the creditor’s account does not 
constitute payment; where the debtor is authorized to 
make such payment, ordinarily he must give notice of the 
deposit to the creditor. 

Depositing money in a bank or with a third 
person for the creditor’s account does not constitute 
a payment,in the absence of a statute so pro- 
viding,13 unless the creditor expressly or by im¬ 
plication agrees or consents that pa 3 rment may be 
so made.^^ Where the debtor has authority to make 
payment by depositing the money, ordinarily he is 
bound to give notice of the deposit to the creditor, 
and a mere deposit cannot effectuate payment where 
the creditor has no knowledge or notice of it,^® 
even though, in ignorance of the state of his ac^ 


sons Jointly cannot complain of the 
disadvantage entailed in permitting 
obligor to make payment to either 
of the coCbligees, since it is obli¬ 
gees’ own act to enter into a con¬ 
tract with another who would have 
the right to control it.—Hill v. Bree¬ 
den, supra. 

2)eath of one obligee 

When a contract is payable to two 
or more persons jointly, the death 
of one of the obligees does not alter 
the original joint right of either 
person to receive payment.—^Hill v. 
Breeden, supra. 

Payment by tort-feasor to bailee 
It is a rule in admiralty that pay¬ 
ment by a tort-feasor to a bailee for 
-destruction of the bailed goods will 
bar any subsequent suit by the bail¬ 
or.—The Vale Royal, B.C.Md., 51 P. 
Supp. 412. 

99. Ala.—Guntersville Bank v. U. 

S. Fidelity, etc., Co.. 75 So. 168, 
201 Ala. 19. 

1. Miss.—Green v. Bounds, 72 So. 
1001, 112 Miss. 252. 

Jiiability of debtor 

Where it was agreed between a 
company, a lessor, and a lessee that 
checks for farm products should he 
made payable to lessor and lessee 
jointly, and checks were made pay¬ 
able by the company to the lessee 
only, whereby sums were lost by the 
lessor, the company was liable.— 
Bennett v. American Beet Sugar Co., 
255 P. 626, 81 Colo. 354. 

9. Minn.—More v. Bevier, 62 N.W. 
281, 60 Minn. 240. 


3. Ky.—^Rowland v. Doolin, 10 Ky.L. 
684. 

4. Pa.—Van Billiard v. Croft & Al¬ 
len Co., 153 A. 555, 302 Pa. 349. 

5. Mich.—^Erwin v. Lapham, 27 
Mich. 311. 

48 C.J. p 590 note 77. 

6. Tex.—Tharpe v. Schmall, Civ. 
App., 44 S.W.2d 505, 

7. S.C.—Isbell V. Dunlap, 17 S.C. 
581. 

48 C.J. p 691 note 79. 

8. Cal,—Martin v. Sharp, etc,, Con¬ 
tracting Co., 168 P. 373, 34 Cal. 
App. 584- 

48 C.J. p 591 note 80. 

9. Cal.—^Wolf V. .^Etna Indemn. Co., 
126 P. 470, 163 Cal. 597. 

10. Colo.—Pouppirt V. Greenwood, 
110 P. 195, 48 Colo. 405. 

48 C.J. P 591 note 82. 

11. Me.—Dodge v. 'Swazey, 35 Me. 
535. 

12. Iowa.—Corpus Juris cited iu 
Schwab V. Roberts, 263 N.W, 19, 
24, 220 Iowa 958. 

OkL—Lee v. Little, 197 P. 449. 81 
Okl. 168. 

48 C.J. p 591 note 85. 

Deposit iu Joint account 

The check given by co-operative 
bank to wife of buyer of shares for 
withdrawal value thereof after 
shares had been forfeited when pay¬ 
ment became six months in arrears 
did not become payment to subscrib¬ 
er by being deposited by wife with¬ 
out consent or knowledge of sub¬ 
scriber in Joint account of subscrib¬ 
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er and wife, notwithstanding sub¬ 
scriber could have seized proceeds 
had he learned of deposit in time, 
where wife had equal rights by terms 
of deposit and seized deposit for her¬ 
self by withdrawing amount thereof. 
—Puge V. Quincy Co-op. Bank, 15 
N'.E.2d 199, 300 Mass. 296. 
Consideration for purported sale 
Deposit in bank by holder of bonds 
acquiring them from unauthorized 
source is not consideration to owner 
not agreeing.—Board of Education of 
City of Shawnee v. American Nat. 
Co., 275 P. 2S5, 135 Okl. 253. 

13. Cal.—Trinity County Bank v. 
Haas, 91 P. 285, 151 Cal. 553. 

48 C.J. p 591 note 86, 

14. Mo.—Casey v. Swift & Co., App., 
14 S.W.2d 681, 

Okl-—Board of Education of City of 
Shawnee v. American Nat. Co., 275 
P. 285, 135 Okl. 253. 
j 48 C.J. p 591 note 87. 

15. Iowa.— Corpus Juris quoted in 
Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

La.— Corpus Juris quoted in In re 
Canal Bank & Trust Co., App., 170 
So. 420, 423— Corpus Juris quoted 
in In re Canal Bank & Trust Co., 
In Liquidation, App., 167 So. 485, 
486, 

48 C.J. P 591 note 88. 

16. Iowa.— Corpus Juris quoted in 
Schwab V. Roberts, 263 N.W. 19, 
24, 220 Iowa 958. 

La.— Corpus Juris quoted in In re 
Canal Bank & Trust Co., App., 170 
So. 420, 423— Corpus Juris quoted 
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count, lie uses or withdraws a portion of the monev 
so deposited.A deposit over which the debtor 
retains control does not constitute a payment.^^ 

§ 5. Time 

The time of payment ordinarily is determined by the 
terms of the agreement between the parties; the right 
to receive payment at a particular time may be waived 
by the creditor. 

Broadly speaking, one becomes liable for the pay¬ 
ment of money when all the essential acts and hap¬ 
penings necessary to fix liability on the person to 
be charged have been done and transpired.^® As 
a strict rule of law, a payment agreed to be made 
at a particular time must be made at such time, 
and, on the one hand, a debtor who fails to pay is 
in default,^® and, on the other, a creditor is not 
bound to receive payment before such time.^^ The 
right to receive payment at the time it is due may, 
however, be vraived by the creditor, and a payment 
may be accepted before it is due,22 or the time of 
payment may be extended or a default waived, as 
by agreement,23 or by taking a postdated check or 
promissory note for the amount of the debt,2^ 
or by demanding payment at a later date and, in 
general, the time of payment ordinarily is not treat¬ 
ed as of the essence of the contract,26 although it 


may be such.27 

Debt payable on demand. Where a debt is pay¬ 
able on demand, the debtor is entitled to a reason¬ 
able time after demand in which to make payment 
unless it is agreed otherwise.28 

Payment within specified term. Where a debt is 
payable within a specified term, payment is not due 
until the last day of the term.2® 

Time of day. Where a debt is payable on a 
particular day, the debtor has the entire day in 
which to make payment,^® or, as it has been held, 
the time of payment is the last convenient hour of 
the day for transacting the bu^iness.®^ 

Where no time is fixed for the payment of a debt, 
it is payable immediately on demand22 or within a 
reasonable time.33 Conversely, such a debt may 
be paid off .at any time at the option of the debtor.®^ 

Deposit in bank. Where a debtor is authorized 
to make payment by depositing money in a bank or 
with a third person, a deposit before the debt is due 
and payable is sufficient.35 

Time as affected by medium of payment. Gen¬ 
erally, where payment is to be made in chattels 
or anything of fluctuating value, delivery must be 
made on the day set for payment,®® and a subse- 


la In re Canal Bank & Trust Co., 
In Liauidation, App., 167 So. 485, 
4S6. 

48 C.J. P 591 note 89. 

17. Ind.—Bedford Belt B. Co. v. 

Burke, 41 N.E. 70, 13 Ind.App. 35. 
La.—Corpus Juris g.uoted iu In re 
Canal Bank & Trust Co., App., 170 
'So. 420, 423—Corpus Juris (luoted 
ia In re Canal Bank & Trust Co., 
In Liduidation, App., 167 So. 485, 
486. 

18- La.—Corpus Juris piloted ia In 
re Canal Bank Trust Co., App., 
170 So. 420, 423—Corpus Juris 

duoted ia In re Canal Bank & 
Trust Co., In Liquidation, App., 
167 So. 485, 486. 

48 C.J. p 591 note 91. 

Deposit ia delstor’s aame 
Where iDorrower had offered to re¬ 
pay certain sum, lender told borrow¬ 
er to put it in bank for lender and 
when he wanted it he would ask 
therefor, and borrower put the mon¬ 
ey in bank which subsequently failed, 
there was no ‘‘payment.”—^Lucci v. 
Lucci, 99 P.2d 393, 2 Wash.2d 624. 

19. U.S.—Providence Coal Mining 
Co. V. Lucas, I).C.Ky., 39 P.2d 109, 
reversed on other grounds, C,C.A„ 
Lucas V. Providence Coal Min. Co., 
60 P-2d 86. 

20. U.S.—Columbia Bank v. Hagner, 
D.C., 1 Pet. 455, 7 L.Ed. 219. 

48 C.J. p 592 note 94. 


21. Vt.—Peryer v. Pennock, 15 A. 
105, 95 Vt. 313, 17 A.L.R. 863. 

48 C.J. p 592 note 95. 

22. S.C.—^Alexander v. Herndon, 65 
S.E. 1048, 84 S.C. 181. 

23. Tex.—^Ward v. Scarborough, 

Com.App., 236 S.W. 434. 

24. N.T.—Secular v. Bookstaber, 122 
N.Y.3. 39, 136 App.Div. 868. 

Tex.—^Bonner Oil Co. v. Gaines, Civ. 

App., 179 S.\V. 686. 

Bill, note, or check of: 

Debtor as payment see infra §§ 
23, 24. 

Third person as payment see infra 
§ 29. 

25. N.T.—Buck V. Burk, 18 N.Y. 
337. 

26. Va.—Selden v. Camp, 28 S.E. 
877, 95 Va. 527. 

48 C.J. p 592 note 3. 

27. Va.—Booten v. Scheffer, 21 

Gratt. 474, 62 Va. 474. 

23. Iowa.—^Dunbar v. Stickler, 45 
Iowa 384. 

29. D.C.—^United Broth, of Carpen¬ 
ters and Joiners of America v. Mc¬ 
Lain, Mun.App., 46 A.2d 373. 

Tex.—Corpus Juris quoted iu Na¬ 
tional Life Co. V. McKelvey, 113 
S.W.2d 160, 161, 131 Tex. 81. 

48 C.J. P 592 note 6. 

30- Ga.—South Georgia Trust Co. v. 

Neal, 161 S.E. 815, 174 Ga. 24. 

48 C.J. p 592 note 7, 

216 


31. U.S.—Savary v. Goe, Pa., 21 P. 
Cas.No.12,388. 3 Wash.C.O. 140. 

Ky .—Kendal v. Talbot, 1 A,iCMarsh. 
321. 

32. Pa.—^Deihl v. Council of Zion 
Evangelical Lutheran Church of 
Petersburg, 56 A.2d 113, 162 Pa. 
Super. 167—^Reading Trust Co. v. 
Reading, Coin.Pl., 41 Berks Co. 
101 . 

Tex.—^Price v, Powell, Civ.App., 67 
'S.W.2d 1121, error dismissed. 

48 C.J. p 592 note 9. 

33. Pa.—^Reading Trust Co. v, Read¬ 
ing, Com.Pl., 41 Berks Co. 101. 

48 C.J. p 592 note 10. 

34. Pa.—^Deihl v. Council of Zion 
Evangelical Lutheran Church of 
Petersburg, 56 A.2d 113, 162 Pa. 
Super. 167. 

35. W.Va.—Virginia E-xch. Bank v. 
Cookman, 1 W.Va. 69. 

36. U.S.—^Nakdimen v. Baker, C.C.A. 
Ark., Ill P.2d 778, certiorari de¬ 
nied 61 S.Ct. 22, 311 U.S, 665, 85 
Li.Bd. 427, rehearing denied 61 S. 
Ct, 130, 311 U.S. 726, 85 L.Ed. 473. 

Medium of payment generally see 
infra S§ 13-37. 

Bapldly depreciatiug curreucy 
Where payments on a contract 
were to be made in a rapidly depre¬ 
ciating currency, such fact made 
time of the essence of the contract; 
and delay in making or tendering 
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quent tender of the thing to be paid may be re- 
fused.37 If a debtor has been led by his. creditor 
to suppose that a particular medium would be re^ 
ceived as payment, and a tender of such medium is 
rejected, the debtor is entitled to a reasonable time 
to convert it into money or the medium for which 
the contract calls.^S 

§ 6. Place 

In the absence of agreement to the contrary, a debt 
is payable where the creditor resides, or at his place of 
business, If any, or wherever else he may be found; and 
ordinarily it is the duty of the debtor to seek the creditor 
for the purpose of making payment unless provided other¬ 
wise by statute. 

As a general rule, in the absence of any agree¬ 
ment or stipulation to the contrary, a debt is pay¬ 


able at the place where the creditor resides,3 9 or 
at his place of business, if he has one,'^^ or wherever 
else he may be found and ordinarily it is the 
duty of the debtor to seek the creditor for the pur¬ 
pose of making payment,^^ provided the creditor 
is within the state of his residence when the pay¬ 
ment is due,unless provided otherwise by stat- 
ute.^^ It has been held, however, that, where a 
debt is payable in specific goods or chattels, the 
residence of the debtor is the place for payment 
where not agreed otherwise.^5 

When the place of pa^mient is fixed by agree¬ 
ment, express or implied, payment must be made 
at the place agreed on unless both parties consent 
that it be made elsewhere,^® and the creditor should 


such payment, where injustice re¬ 
sulted, barred a specific performance. 
—Booten v. Scheffer, 21 Gratt. 474, 
62 Va. 474. 

37. XJ.S.—^Nakdimen v. Baker, C.C.A. 
Ark., Ill F.2d 778, certiorari de¬ 
nied 61 S.Ct. 22, 311 U.S. 665, 85 
L.Ed. 427, rehearing denied 61 S. 
Ct. 130, 311 U.S. 726, 85 L.Ed. 473. 

38. Ill.—^Moore v. Morris, 20 Ill. 
255. 

39- Cal.—^Konig v. Associated Al¬ 
mond Growers of Paso Robles, 99 
P.2d 678, 37 Cal.App.2d 360—Cor¬ 
pus Juris q.uoted iu Clark v. Pol¬ 
icyholders' Life Ins. Ass’n, 32 P. 
2d 653, 654, 138 Cal.App. 505. 

Colo.—Corpus Juris quoted iu Gill 
V. Justice of Peace Court No. 2 of 
City and County of Denver, 139 P. 
2d 271, 272, 111 Colo. 160. 

Mont.—^Lillis v. City of Big Timber, 
62 P.2d 219, 103 Mont, 206—Court¬ 
ney V. Gordon, 241 P. 233, 74 Mont. 
408. 

Or.—Corpus Juris quoted iu Ster- 
rett V. Stoddard Lumber Co., 46 P. 
2d 1023, 1029, 150 Or. 491. 

Tex.—Franco v. Texas Employers’ 
Ins. Ass’n, Civ.App., 29 S.W.2d 902, 
error dismissed. 

W.Va.—Corpus Juris q.uoted iu Con¬ 
servative Life Ins. Co. v. Alexan¬ 
der, 172 S.E. 520, 621, 114 W.Va. 
461. 

48 C.J. p 692 note 15. 

40. Cal,—Roos v. Jansen, 78 P.2d 
476, 30 Cal.App.Supp.2d 773. 

Colo.—Corpus Juris guoted iu Gill 
V, Justice of Peace Court No. 2 of 
City and County of Denver, 139 P. 
2d 271. 272, 111 Colo. 160. 

Mont.—Lillis v. City of Big Timber, 
62 P.2d 219, 103 Mont. 206—Court¬ 
ney V, Gordon, 241 P. 233, 74 Mont. 
408. 

Or,—Corpus Juris guotsd iu Sterrett 
V. Stoddard Lumber Co., 46 P.2d 
1023, 1029, 150' Or. 491. 

W.y««r—Corpus Juris quoted iu Con¬ 


servative Life Ins. Co. v. Alexan¬ 
der. 172 S.E. 520, 521, 114 W.Va. 
451. 

Tex.—^Franco v. Texas Employers' 
Ins. Ass'n, Civ.App., 29 S.W.2d 
902, error dismissed. 

Wis.—State v. Grimm, 202 N.W. 162, 
186 Wis. 154. 

48 C.J. p 593 note 16. 

41. Cal.—^Konig v. Associated Al¬ 
mond Growers of Paso Robles, 99 
P.2d 678, 37 Cal.App.2d 360—Cor¬ 
pus Juris quoted in Clark v. Pol¬ 
icyholders* Life Ins. Ass'n, 32 P.2d 
653, 654. 138 Cal.App. 506. 

Colo.—Corpus Juris quoted iu Gill 
v. Justice of Peace Court No. 2 of 
City and County of Denver, 139 
P.2d 271, 272, 111 Colo. 160. 

Tex.—Corpus Juris cited iu Franco 
V. Texas Employers’ Ins. Ass’n, 
Civ.App., 29 S.W.2d 902, 904, error 
dismissed. 

W.Va.—Corpus Juris quoted iu Con¬ 
servative Life Ins, Co. v. Alexan¬ 
der. 172 S.B. 520, 521, 114 W.Va. 
451. 

48 C.J. P 593 note 17. 

42. XJ.S.—^Boody v. Rutland, etc., R. 

Co., aC., 3 F.Cas.No,l,635, 3- 

Blatchf. 25, 24 Vt. 660. 

Cal.—Burr v. Western States Life 
Ins. Co., 296 P. 273. 211 Cal. 568— 
Pacific Freight Lines v. Pioneer 
Express Co., 103 P.2d 1056, 39 Cal. 
App.2d 609—Corpus Juris , quoted 
iu Clark v. Policyholders' Life Ins. 
Ass'n, 32 P.2d 653, 654, 138 Cal. 
App. 605. 

Colo.—Corpus Juris quoted iu Gill v. 
Justice of Peace Court No. 2 of 
City and County of Denver, 139 P. 
2d 271, 272, 111 Colo. 160. 

Or.—Corpus Juris quoted iu Sterrett 
v. Stoddard Lumber Co., 46 P.2d 
1023, 1029, 150 Or. 491. 

S.C.—^Empire Trust Co. v. Panola 
Cotton Mills, 146 S.E. 612, 149 S. 
C. 8. 

W.Va.—Corpus Juris quoted iu Con¬ 
servative Life Ins. Co. v. Alex¬ 
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ander, 172 S.E. 520, 521, 114 W.Va. 
451. 

48 C.J. p 593 note IS. 

Debt payable to oue of many work¬ 
men 

In modern industrial plants em¬ 
ploying large numbers of workmen, 
the rule requiring the debtor to seek 
out the creditor in order to make 
payment will not be applied to the 
payment of a debt to a workman.— 
Consolidated Engineering Co. v. Fei- 
kin, 52 A.2d 913, 188 Md..420. 

43. Cal.—Corpus Juris quoted iu 
Clark V. Policyholders' Life Ins. 
Ass’n, 32 P.2d 653, 654, 655, 138 
Cal.App. 505. 

Md.—Consolidated Engineering Co. v. 

Felkin, 52 A.2d 913, 188 Md. 420. 
Tex.—Corpus Juris cited iu Franco 
V. Texas Employers' Ins. Ass'n, 
Civ.App., 29 S.W.2d 902, 904, error 
dismissed. 

W.Va.—Corpus Juris quoted iu Con¬ 
servative Life Ins. Co. v. Alexan¬ 
der, 172 S.E. 520, 521, 114 W.Va. 
451. 

48 C.J. p 593 note 19. 

44. Cal.—Corpus Juris quoted in 
Clark V. Policyholders' Life Ins. 
Ass'n, 32 P.2d 653, $54, 655, 138 
Cal.App. 505. 

W.Va.—Corpus Juris quoted iu Con¬ 
servative Life Ins. Co. v, Alexan¬ 
der, 172 S.E. 520, 521, 114 W.Va. 
451. 

48 C.J. p 593 note 20. 

45. N.T.—Buck v. Burk, 18 N.T. 337. 
48 C.J. p 593 note 21. 

Payment in goods or chattels gen¬ 
erally see infra § 33. 

46. U.'S.—Campbell v. Moran Bros. 
Co., Wash., 97 F. 477, 38 C.C.A. 
293. 

Okl.—Corpus Juris quoted iu De- 
Wolf V. Church, 67 P.2d 930, 934, 
180 Okl. 66. 

48 C.J. p 693 note 22. 

Place may be fixed by implied 
agreement as well as by expressed. 
—^Franco v* Texas Employers' Ins. 
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be present in person or by agent to receive it.^^ 
Where a debt is pa^^able at either of two or more 
places, payment must be made wholly in one place 
or another and not in part at each place.^S xhe right 
to demand payment at a particular place is waived, 
however, by objecting to a tender made elsewhere 
for reasons other than that it is made at an im¬ 
proper place.^® 

§ 7. -Remittance by Mail or Other Car¬ 

rier 

Unless the creditor expressly or by Implication con¬ 
sents thereto, payment is not effectuated by sending the 
amount due to the creditor by mail or other public carrier; 
where such remittance is authorized, it must be made in 
the manner and with the precautions, if any, prescribed 
by the creditor. 

Payment is not effectuated by sending the amount 
due to the creditor by mail^O or other public car- 
rierSi until the remittance gets into the hands of 
the creditor, unless he expressly or by implication 
directs or consents that payment be so made,^^ 
or such mode of pajunent is according to the usual 
course of dealings between the parties, from which 
the creditor’s assent can be inferred.^^ When the 
debtor is so authorized, the remittance must be 
made in the manner and with the precautions, if 
any, prescribed by the creditor, in order to ab¬ 
solve the debtor from the risk of loss in transmis¬ 
sion and if it is impossible for the debtor to 
comply with the directions of the creditor he can¬ 


not make the remittance at the creditor’s risk.^^ 
If no special or unusual formalities are required by 
the creditor a deposit in the mail or with the car¬ 
rier in the ordinary manner is sufficient,®® even 
though the remittance is lost®*^ or delivery thereof 
delayed.®® A mere general direction by a creditor 
to his debtor to remit money to him ordinarily does 
not constitute a direction or consent that remittance 
be made by mail at the creditor’s risk,®® although 
under some circumstances it has been held so to 
do;®® and a direction that a particular remittance 
be made by mail does not of itself authorize the 
debtor to make other remittances in such manner,®l 
nor does the fact that in a previous instance re¬ 
mittance has been made by mail without objection 
on the part of the creditor.®2 

§ 8. Full or Part Payment 

Unless the parties have agreed otherwise, the cred¬ 
itor is not required to accept payment of a part of his 
debt, but he may do so at his option. 

Generally speaking, pa 3 niient of a debt in full 
includes interest.®® In the absence of any agree¬ 
ment so providing a creditor is not required to 
accept payment of a part or less than the whole of 
his debt;®^ but he may at his option accept pay¬ 
ment of an amount less than that due,®® and if he 
does so the debt is discharged pro tanto, as dis¬ 
cussed infra § 38. An agreement under which the 
debtor is entitled to pay all or any part of the debt 


Ass’n, Tex.Civ.App., 29 S.W.2d 902, 
error dismissed. 

47. Okl.— Corpus Juris quoted, in 
DeWolf V. Church, 67 P,2d 930, 934, 
180 Okl. 66. 

48 C.J. p 594 note 23. 

48. Ohio.—^Paxson v. Brodley, 1 
Ohio Dec. Reprint 128, 2 West.L. 
J. 401. 

49. ‘XT.S.—Union Mut. Life Ins. Co. 

V. Union Mills Plaster Co., C.C. 
Mich., 37 F. 286, 3 L.R.A. 90. 

50. Ind.— Corpus Juris cited iu 
Guardian Nat. Bank v. Huntington 
County State Bank, 187 N.E. 388, 
391, 206 Ind. 185, 92 A.L.R. 1056. 

N.C. —Corpus Juris cited iu McGee v. 
Continental Life Ins. Co., 168 S.B. 
510, 204 N.C. 424. 

Tenn.— Corpus Juris quoted iu 
Brandtjen & Kluge v. Pope, 192 S. 
■W.2d 496, 501, 28 Tenn.App. 679. 

48 C.J. p 594 note 26. 

51. Tenn.— Corpus Juris quoted iu 
Brandtjen & Kluge v. Pope, 192 S. 

W. 2d 496, 501, 28 Tenn,App. 679. 
Express company 

U.iS.—^Dexter Horton Nat. Bank v. 
Hawkins, Alaska, 193 F. 363, 113 
C.C.A. 287. j 


52. Conn.—^Mackey v. Dobrucki, 166 
A. 393, 116 Conn. 666. 

Ind.— Corpus Juris cited iu Guardian 
Nat. Bank v. Huntington County 
State Bank, 187 N.B. 388, 391, 206 
Ind. 185, 92 A.L.R. 1056. 

Tenn.— Corpus Juris quoted to. 
Brandtjen & Kluge v. Pope, 192 S. 
W.2d 496, 601, 28 Tenn.App. 679. 
Tex.— Corpus Juris cited iu Pant v. 
Miller, Civ.App., 218 S.W.2d 901, 
903, refused no reversible error. 

48 C.J. p 594 note 28. 

Cuder statute 

U.S.—Liebman v. U. S. for Use and 
Benefit of Cal. Elec. Supply Co., 
C.C.A.Cal., 153 P.2d 350, 

Cal.—Cober v. Connolly, 128 P.2d 619, 
20 Cal.2d 741. 

53. Conn.—Mackey v. Dobrucki, 166 
A. 393. 116 Conn. 666. 

Tenn.— ^Corpus Juris quoted iu 
3Brandtjen & Kluge v. Pope, 192 S. 
W.2d 496, 501, 28 Tenn.App. 679. 
Tex.— Corpus Juris cited iu Fant v. 
Miller, Civ.App., 218 S.W.2d 901, 
903, refused no reversible error. 

48 C.J. p 594 note 29. 

54. Ala.—Williams v. Carpenter, 36 
Ala. 9, 76 Am.D. 316. 

48 C.J. P 594 note 30. 
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55. Ala.—Williams v. Carpenter, 
supra. 

56. N.T.—^Palmer v. Ph<]enix Mut. 
Life Ins. Co., 84 N.T. 63. 

S.C.—Townsend v. Henry, 43 S.C.L. 
318. 

57. Tex.—^Fant v. Miller, Civ.App., 
218 S.W.2d 901, refused no revers¬ 
ible error. 

58. Tex.—^Fant v. Miller, supra. 

59. Ark.—^Burr v. Sickles, 17 Ark. 
428, 65 Am.D. 437. 

48 C-J. P 594 note 33. 

60. Mass.—Buell v. Chapin, 99 Mass. 
594, 97 Am,D. 58. 

48 C.J. p 594 note 34. 

61. Vt.—Dodge V. Smith, 84 Vt. 178. 

62. Ark.—^Burr v. Sickles, 17 Ark. 
428, 65 Am.D. 437. 

63. Ohio.—In re First Central Trust 
Co., Akron, 13 Ohio Supp. 40. 

64. Fla.—^Waits v. Orange Creek 
Turpentine Corporation, 166 So. 
449, 123 Fla. 31. 

65. U.S.—Corpus Juris cited iu 
Grouf V. (State Nat. Bank of St, 
Louis, C.aA.Mo., ^6 F.2d 726. 731. 

48 C.J. p 594 note 39. 
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during a prescribed period before it becomes due 
does not restrict the privilege of payment to a single 
occasion,and part payments may be made at 
any time within such period.67 If the creditor 
offers to accept a smaller sum in order to secure 
payment, the debtor is not entitled to insist on pay¬ 
ing the full debt but in installments and at times 
convenient to himself.68 

§ 9. Conditional Payment 

If payment is offered on a condition or accepted on a 
condition, payment is not effectuated until the condition 
has been fulfilled. 

A debtor paying his own money may couple the 
payment with such conditions as he pleases.69 In 
one sense in which it is commonly used, the term 
‘‘conditional payment” denotes a payment offered on 
a condition, so that payment is not effectuated until 
the condition is fulfilled or accepted by the credi¬ 
tor and such a payment, if accepted at all, 
must be accepted cum onere.*^! Where payment 
is so offered, acceptance thereof, even though with¬ 
out words of assent, is assent de facto, and the 
creditor is bound by the condition and he is 
equally bound where he accepts the payment so 
offered while uttering words of protest.'^8 

In another sense, the term “conditional payment” 
denotes acceptance by the creditor of a particular 
sum or medium on a condition, in which case, also, 
unless the condition is subsequently waived, no pay¬ 
ment is effectuated until the condition has been ful¬ 
filled,74 although, as discussed infra § 12, it may 
then relate back to the time of acceptance. If 
money is advanced to the debtor by a third person 
to pay the debt, on the debtor’s note on which the 
creditor is a surety, the payment is a conditional 
one, so that if the creditor is compelled to pay the 


note the debt is not discharged.75 

§10. Payment Wrongfully Made or Ob¬ 
tained 

A creditor who has received payment cannot compel a 
second payment on the ground that the debtor paid him 
with money wrongfully obtained. 

Generally, one may not lawfully use the funds 
of another to pay his individual debts,76 but a cred¬ 
itor who has been paid cannot compel a second pay¬ 
ment on the ground that the debtor paid him with 
money wrongfully obtained ;77 and a creditor who 
has procured payment by an unlawful act cannot 
invoke the illegality to enforce a second payment.78 

§11. Fund from Which Payment Is to Be 
Made 

Where the parties agree, as they may, that payment 
shall be made out of a particular fund, no further re¬ 
covery can be had by the creditor after such fund is ex¬ 
hausted. 

It is competent for the debtor and creditor to con¬ 
tract for the payment of an obligation out of a 
particular fund, 7 ^ and when a fund from which 
payment is so agreed to be made is or becomes 
exhausted no recovery can be had by the creditor ;80 
but the mere fact that the parties expected that 
payment would be made from a particular fund 
does not relieve the debtor from liability on the 
exhaustion of the fund.61 Where several funds 
are held by a debtor in different capacities, the in¬ 
tention of the parties governs in determining from 
which fund a payment is to be made.62 

§ 12. Effective Date of Payment 

Where the condition on which a payment is received 
Is thereafter fulfilled, payment ordinarily relates back to 
the time of such receipt. 


66. Ala.—Stalworth v. Blum, 41 Ala. 
319. 

67. Ala.—Stalworth v. Blum, supra. 

68. Ill.—Willis V. Rushton, 20 N. 
E.2d 111, 299 I11.APP. 618. 

69. N.T.—^Hudson v. Yonkers Fruit 
Co., 179 N.E, 373, 258 N.Y. 168, 80 
A.L.R. 1052. 

70. U.S.—^In re New York, O. & W. 
R. Co., C.A.N.Y., 178 P.2d 765. 

48 C.J. P 595 note 45. 

71. N.Y,—^Kartinganer v. Cohn, 223 
N.Y.S. 465, 129 Misc. 910. 

48 C.J. p 596 note 46. 

72. Me.—^Appeal of Crockett, 164 A. 
180, 130 Me. 135—^Richardson v. 
Taylor, 60 A. 796, 100 Me. 175— 
Anderson v. Standard Granite Co., 
43 A. 21, 92 Me. 429, 69 Am.S.R. 
622. 


N.Y.—Globe Indemnity Co. v, Win¬ 
field, 76 N.Y.S.2d 557. 

73. Me.—^Appeal of Crockett, 154 A. 
180, 130 Me. 135—^Richardson v. 
Taylor, 60 A. 796. 100 Me. 175— 
Anderson v. Standard Granite Co., 
43 A. 21, 92 Me. 429, 69 Am.S.R. 
522. 

74. N.Y.—Torry v. Hadley, 27 Barb. 
192. 

48 C.J. P 596 note 48. 

75. Tex.—^Johnson v. Amarillo 

Impr. Co., 31 iS.W. 503, 88 Tex. 505. 

76. Mo.—^Newco Land Co. v. Mar¬ 
tin, 213 S.W.2d 504, 358 Mo. 99. 

77. Ala.—Frank v. Thompson, 16 So. 
634, 105 Ala. 211. 

48 C.J. p 695 note 53. 

Sight to guestiou pasnnent 

Creditor’s acceptance of cash pay¬ 
ment by debtor estops creditor to 
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question the source from which debt¬ 
or procured the money or to claim 
that the money was the property of 
another than debtor.—^Wischkaemper 
V. Massey, Tex.Civ.App., 70 S.W.2d 
771. 

78. La.—^Rogers v. Gibbs, 25 La. 
A.nn. 563. 

48 C.J. P 595 note 54. 

79. Pa.—^Keller v. Cohen, 73 A. 918, 
224 Pa. 434. 

Application of payments see infra §§ 
50-80. 

80. W.Va.—Corpus Juris cited an 
Harmer v. Tracy, 176 S.E. 238, 239, 
115 S.W. 349. 

48 C.J. p 595 note 57. 

81. Pa.—^William F. Mosser Co. v. 
Cherry River Boom, etc., Co., 138 
A. 85, 290 Pa. 67. 

82. Minn.—^Voak v. National Inv. 
Co., 63 N.W. 708. 51 Minn. 460, 
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Where a particular sum or medium is received 
as conditional payment, and the condition is there¬ 
after performed or fulfilled, payment ordinarily 
relates back to the time of such receipt.®3 Since, 
as discussed supra § 1, delivery of money or 
property by a debtor to a creditor for the purpose 
of extinguishing a debt becomes payment on ac¬ 


ceptance thereof by the creditor for such purpose, 
where a creditor, refusing to accept as such a sum 
tendered as partial payment, but consenting to hold 
such sum until the balance shall be paid, applies 
the money to his own use, the debtor is entitled to 
have his debt credited pro tanto as of the time the 
money was so used by the creditor.®^ 


in. FORM AND MEDIUM 


§13. In General 

In the absence of an agreement providing otherwise, 
or the consent of the creditor to receive some other 
medium, payment may be made only in money. 

In the absence of an agreement otherwise pro¬ 
viding, or the consent of the creditor to receive 
some other medium, payment may be made only in 
moneyand a statute authorizing payment to be 
made in a medium other than money at the debtor’s 
option has been held unconstitutional as an effort 
to make a debt dischargeable by something else 
than legal tender.®® 

§ 14. What Law Governs 

Unless it is agreed otherwise, the law of the jurisdic¬ 
tion in which payment is to be made governs the form 
and medium of payment. 


The form and medium of payment are governed 
by the law of the jurisdiction in which payment is 
to be made,®7 unless it is otherwise agreed, ex¬ 
pressly or by implication.®® Thus, a contract or 
obligation for the payment of money, performable 
in a country other than that in which it is made, 
is payable in the lawful money of the foreign coun¬ 
try,®^ except when a different money is specified 
by agreement.®® Whether or not the acceptance of 
■a particular medium operates as a payment, how¬ 
ever, is a question to be determined by the law of 
the place where the transaction occurs. 

In currency legislation^ the policy of the sov¬ 
ereign governs the medium of payment, notwith¬ 
standing such payment is provided for outsjde of 
the territorial jurisdiction of that sovereign.®^ 


82. U.S.—Second Nat. Bank v. V. S., 
Ct.Cl., 42 F.2d 344, affirmed 51 S. 
Ct. 186, 282 U.S. 409, 76 L.Ed. 415. 

84. N.Y.—Toll V. Hiller, 11 Paige 
228. 

85- Ala.—County Board of Educa¬ 
tion V. 'Slaughter, 160 So. 758, 230 
Ala, 229—First Nat. Bank v. Nagel, 
150 So. 354, 227 Ala. 3S9—Wads¬ 
worth V. State, 142 So. 529, 225 Ala. 
118. 

Cal.—Kargolis v. Los Angeles-First 
Nat. Trust & Savings Bank, 9 P.2d 
526, 122 OahApp. 186. 

HI.—^Margulus v. Mathes, 90 N.B.2d 
254, 339 IlLApp. 497. 

Miss.-—Germany v. U. S. Fidelity & 
Guaranty Co., 152 So. 275, 168 Miss. 
854. 

N-M.—Corpus Jtiris cited ia Raulie v. 
Jackson-Horne Grocery, 154 P.2d 
231, 234, 48 N.M. 556. 

Ohio.—Steward v. Evatt, 66 N.B.2d 
159, 143 Ohio et. 547. 

Or.—Corpus Juris cited ia Hattrem 
V. Burdick, 6 P.2d 18, 19, 138 Or. 

, 660. 

S.C,—Atlantic Life Ins. Co, v. Bar¬ 
ringer, 178 S.E. 505, 175 S.C. 145 
—^Baker v. State Highway Depart¬ 
ment, 165 S.E. 197, 166 S.O. 481— 
Commercial Credit Co. v. Cook, 164 
S.E. 17, 165 S.C. 387. 

48 C.J. p 595 note 65. 

Agreement or consent to pay other 
than in money see infra § 22. 


Money as sole medium of payment: 

For property taken under power of 
eminent domain see Eminent Do¬ 
main § 191 b. 

Of: 

Check or other negotiable instru¬ 
ment see Banks and Banking § 
347; Bills and Notes § 442 b 
< 1 ). 

Execution see Executions § 
334 a. 

Internal revenue taxes see Inter¬ 
nal Revenue § 773. 

Judgment see Judgments § 552. 
Wages see Master and ’Servant § 
120 b. 

Xtack of consent or estoppel 

One having just claim against sol¬ 
vent debtor is entitled to payment 
thereof in money and cannot be com¬ 
pelled to accept anything else with¬ 
out his consent or such action by 
him as amounts to estoppel.—Trout 
V. 'ShelikofC Packing Co., 38 P.2d 348, 
179 Wash. 414. 

Damages for tort may not be sat¬ 
isfied by enforced acceptance of any¬ 
thing other than money.—Collier v. 
Merced Irr. Dist., 2 P.2d 790, 213 
Cal. 554. 

Obligation tinder partictaar instru¬ 
ment was held to be for the payment 
of money and not for the delivery 
of gold as on the sale of a commod¬ 
ity-—Holyoke Water Power Co. v. 
American Writing Paper Co., Mass., 
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57 S.Ct. 485, 300 U.S. 324, 81 L.Ed. 

678. 

86. U.S.—-Capital Grain, etc., Co. V. 
Federal Reserve Bank, D.C.Ga., 3 
F.2d 614, error dismissed 46 S.Ct. 
12, 269 U.S. 589, 70 L.Ed. 427. 

Legal tender see infra § 16. 

87. N.T.—South American Petrole¬ 
um Corporation v. Colombian Pe¬ 
troleum Co.. 31 N.Y.S.2d 771, 177 
Misc. 756. 

48 C.J. p 596 note 69. 

88. U.S.—Quimby v. The Euphemia, 
20 P.Cas.No.11,512. 

89. U.S.—^New York, etc., Co. V- Da¬ 
vis, D.C.N.Y., 8 F.2d 662. 

48 C.J. P 596 note 71. 

Presumption as to intent of parties 
see infra § 107. 

What law governs medium of pay¬ 
ment of corporate bonds see Cor¬ 
porations § 1168 c. 

90. U.)S.— Corpus Juris cited In 
Liebeskind v. Mexican Light & 
Power Co., C.C.A.N.Y., 116 P.2d 971, 
974. 

48 C.J. p 596 note 72. 

91. La-—^Bain v. Worsham, App., 
159 So. 463. 

48 C.J. p 597 note 73. 

92. N.Y.—Eck V. N. V. Nederlandsch 
Amerikaansche Stoomvaart Maat- 
schappij, 52 N.Y.S.2d 367, 183 Misc. 
691. 
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§15. Particular Kinds of Money 

A contract for the payment of a specified number of 
dollars is ordinarily construed as payable only in lawful 
money of the United States; and, under the express pro¬ 
visions of a federal statute, every obligation payable in 
money of the United States Is dischargeable on payment, 
dollar for dollar, in any coin or currency of the United 
States which, at the time of payment, is legal tender for 
public or private debts. 

In the absence of any circumstances or contrac¬ 
tual provisions calling- for a different conclusion, 
contracts for the payment of money are deemed to 
refer to the ordinary and usual currency in which 
business is transacted.^S Jn such a case payment 
may be made in any legal tender, and, in the 
absence of an agreement by the payee or credi¬ 
tor to accept some other medium, he is not re¬ 
quired to accept in payment anything other than 
money constituting legal tender.Indeed, under 
the federal statute, 31 U.S.C.A. § 463, every ob¬ 
ligation payable in money of the United States is 
dischargeable on payment, dollar for dollar, in any 
coin or currency of the United States which at 
the time of payment is legal tender for public and 
private debts. 

A contract for the payment of a specified num¬ 
ber of dollars will ordinarily be construed as pay¬ 
able only in lawful money of the United States,^'^ 
unless otherwise provided by statute and, where 
a provision in a note for payment in gold coin has 
become illegal, the payee is required to take pay¬ 
ment in lawful money of the United States but, 
where Confederate notes were current and consti¬ 
tuted the principal currency at the time and place 
where the contract was made, it has been held that 
such currency should be deemed to have been re¬ 


ferred to when dollars were mentioned, unless coin 
was specified.! 

Under agreement. The constitutionality, con¬ 
struction, and application of the federal statute, 31 
U.S.C.A. § 463, prohibiting and declaring to be 
against public policy every provision contained in, 
or made with respect to, any obligation which pur¬ 
ports to give the obligee the right to require pay¬ 
ment in gold or a particular kind of coin or cur¬ 
rency, or in an amount of money of the United 
States measured thereby, and providing for the 
discharge of every obligation payable in money of 
the United States, even though it contains such a 
provision, on payment, dollar for dollar, in any 
coin or currency which, at the time of payment, 
is legal tender for public and private debts, is dis¬ 
cussed in the C.J.S. title United States §§ 125-129. 
Prior to the enactment of this statute, if a particular 
kind of currency was contracted for, and the credi¬ 
tor did not consent to payment in a different medi¬ 
um, payment could be made only in that currency.^ 
It was also held that, if the obligation was to pay 
in such funds as the banks receive and pay out 
at the maturity of the debt, it was payable in such 
medium, although the loan was of another kind of 
currency,S and that, if the oibligation was payable 
in a certain kind of coin, the fact that such coin 
afterward ceased to be a legal tender was imma¬ 
terial,^ unless the intention of the parties was that 
the debt be payable in legal tender, in which case 
the intention controlled.^ 

Furthermore, it was well settled, after a decision 
of the federal supreme court,^ that a provision in a 
contract for payment in coin or a particular kind 


93. Conn.—Burritt v. Lunny, 97 A. 
756, 90 Conn. 491. 

48 C.J. p 597 note 76. 

94. Mo.—^Wright v. Jacobs, 61 Mo. 
19. 

48 C.J. p 597 note 76. 

What constitutes legal tender see in¬ 
fra § 16. 

95. U.S.—Coriell v. Morris White, 
Inc., C.C.A.N.T., 64 F.2d 255, cer¬ 
tiorari denied National Surety Co. 
V. Coriell, 52 S.Ct. 578, 286 U.S. 
653, 76 L».Ed. 1288, reversed on oth¬ 
er grounds 53 S.Ct. 678, 289 U.S. 
426, 77 L.Ed. 1300, 88 A.L.R. 1231. 

N.T.—In re Leeds' Will, 276 N.T.S. 
960, 154 Misc. 228. 

Creditor has legal right to demand 
payment in money constituting legal 
tender under laws of United States. 
—^Bachrach v. Di Carlo, Tex.Civ.App., 
80 S.W.2d 815, error dismissed. 

96. U.S.—^Emery Bird Thayer Dry 
Goods Co. V. Williams, C.C.A,Mo., 


107 P.2d 965, certiorari denied Wil¬ 
liams V. Emery Bird Thayer Dry 
Goods Co., 60 S.Ct. 468, 309 U.S. 
655, 84 L.Ed. 1004. 

Tex.—'Stone v. Watt, Civ.App., 81 S. 
W.2d 552, error refused. 

97. Va.—Vick v. Howard, 116 S.E. 
465, 136 Va. 101, 31 A.L.R. 240. 

48 C.J. p 597 note 77. 

98. Va.—Walker v. Pierce, 21 Gratt. 
722, 62 Va. 722. 

99. Kan.—^BrattI«boro Sav. Bank v. 
Arbegast, 46 P.2d 884, 142 Kan. 
293. 

Af-ter gold coin and certificates 
were withdrawn from circulation by 
presidential proclamation, trustees 
under mortgage providing for pay¬ 
ment in gold were instructed by the 
court to accept current funds in sat¬ 
isfaction,—^Irving Trust Co. v. Hazle- 
wood, 266 N.Y.tS. 67, 148 Misc. 456. 

1. U.S.—Stewart v, Salamon, Ga., 
94 U.S. 434, 24 L.Ed. 275. 
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N.T.—^Lester v. Union Mfg. Co., 1 
Hun 288, 3 Thomps. & C. 657. 

Z. U.S.—^Bronson v. Rodes, N.Y., 7 
Wall. 229, 19 L.Ed. 141, followed 
in Bronson v. Kimpton, 75 U.S. 444, 
19 L.Ed. 433. 

48 C.J. p 597 note 80- 

Binding force of bond made payable 
in particular currency see Bonds 
§ 93 a (1). 

Judgments for coin or currency see 
Judgments § 79 b. 

3. Va.—^Hilb v, Peyton, 21 Gratt. 
386, 62 Va. 386. 

4. Pa.—Johnson v. Ash, 21 A. 764, 
142 Pa. 45, 12 L.R.A. 219. 

48 C.J. p 597 note 83. 

5. Pa.—Cook V. Lovett, 17 Pa.Dist. 
347- 

6. U.S.—^Bronson v. Rodes, 7 Wall, 
229, 19 L.Ed. 141, followed in Bron¬ 
son V. Klimpton, 75 U.S. 444, 19 L. 
Ed. 433. 
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of coin was valid and enforceable,'^ and, although 
there was authority to the contrary,^ this rule ob¬ 
tained, even though the contract was made after 
the passage of the legal tender acts of 1862.^ Still 
earlier decisions, however, generally held that pay¬ 
ment could be made in any medium that was legal 
tender,io but in some decisions, according to dis¬ 
tinctions made, this rule was not applied.^^ 

Where the agreement is to pay in coin or any 
particular coin '‘or its equivalent,” it has been held 
that the payment must be made either in the par¬ 
ticular coin or in other legal tender equal in value 
to such coin.i2 In other decisions, however, the 
view has been taken that the contract is to pay a 
given number of dollars in any legal tender.i^ 

Interest is payable in the same kind of money as 
the principal.^^ 

Appreciated currency. Where a debt is payable 
m current funds, the creditor may not claim the 
right to be paid in an appreciated medium of pay¬ 
ment, such as gold.is Under a contract to pay at 
A future date in the currency then in circulation 
an amount equivalent to the amount of the debt as 
it was valued at the date of the contract, the debtor 
has been held to have the benefit of the apprecia¬ 
tion of gold up to the expiration of the credit but 
not of that which occurs after default in payment.^® 
Where, after the debt is created, but before it be¬ 
comes due, the value of a dollar in currency becomes 
appreciated, the creditor, it has been held, is en¬ 
titled to receive payment in current money at its 
value when the debt falls due.^*^ 

Uncurrent or unlawful money. By the agree¬ 
ment or consent of the parties pa 3 Tnent may be 


made in uncurrent money or notes,l8 or even in un¬ 
lawful money but, in the absence of agreement 
or consent, a creditor cannot be compelled to ac¬ 
cept payment in such money. 

§ 16. - Legal Tender 

Under the express provision of a federal statute, ail 
coins and currencies of the United States previously or 
subsequently coined or issued are legal tender for aH 
debts, public and private. 

The term "legal tender” is not synonymous with 
"good and lawful money of the United States,”^! 
and the fact that the treasury department would re¬ 
deem a mutilated coin^s or note^S has been said 
not to be conclusive that such coin or note is legal 
tender. Nevertheless, it has been held that a gen¬ 
uine silver coin of the United States, even though 
it is old, somewhat rare, and differing in appear¬ 
ance from other coins of this government of like 
denomination, is legal tender,^^ and that silver 
coins worn smooth by use, but not appreciably di¬ 
minished in weight, and still distinguishable, do not 
lose their character as legal tender.^5 

Constitutionality of statutes. The constitution¬ 
ality of the federal statutes of 1862 and the subse¬ 
quent enactments making treasury notes legal ten¬ 
der, in addition to gold and silver, is well settled,^6 
whether applied to debts contracted before or after 
the passage of the statutes.^*^ 

State statutes cannot interfere with the federal 
constitution and statutes by authorizing as legal 
tender currency other than that provided for by 
the federal constitution and statutes,^^ but such an 
act requiring bank bills to be received in payment 
of judgments rendered in favor of banks,^9 or di- 


7. U.S.—^Trebilcock v. Wilson, Iowa, 
12 Wall. 687, 20 L..Ed. 460. 

48 C.J. p 598 note 87. 

8. Tex.—^Van Alstyne v. Sorley, 32 
Tex. 518. 

9. U.S.—The Edith, D.C.K.Y., 8 P. 
Gas.No.4,281. 5 Ben. 144—The Emi¬ 
ly B. Souder, C.C.N.T., 8 P.Cas.No. 
4,456, 8 Blatchf. 337, affirmed 17 
Wall. 666, 21 L.Bd. 683, 

10. U.S.—Baker v. Ward, D.C.]^r.Y., 
2 P.Cas.No.785, 3 Ben. 499. 

48 C.J- P 598 note 90. 

11. K.Y.—Commonwealth Bank v. 
Van Vleck, 49 Barb. 508. 

48 C.J. P 598 note 91. 

12. Ala.—^Holt V. Given, 43 Ala, 612. 
48 C.J. p 598 note 92. 

13. Cal.—^Reese v. Stearns, 29 Cal. 
273. 

48 C.J. p 598 note 93. 

14. Pa.—^McCalla v. Ely, 64 Pa. 254. 


15. Ill.—^Lamar Ins. Co. v. McGlash- 
en, 54 Ill. 513, 5 Am.B. 162. 

16. Ga.—^Whitaker v. Dye, 56 Ga. 
380. 

17. Ky.—^Reynolds v. Dyne, 3 Bihb 
340. 

48 C.J. P 608 note 23. 

18. Ohio.—Imbush v. Mechanics*, 

etc.. Bank, 1 Ohio Dec., Reprint, 8, 
1 West.L.J. 49. 

19. N.J.—^Hoagland v. Post, 1 N.J. 
Law 37. 

Tenn.—Rogers v. Leftwieh, 2 Heisk. 
480. 

20. N.Y.—Hulbert v. Carver, 40 

Barb. 245. 

21. Tenn.—Raine v. State, 226 S.W. 
189, 143 Tenn, 168. 

22. Ohio.—Cincinnati Northern 

Tract. Co. v. Rosnagle, 95 N.E. 884, 
84 Ohio St. 310, 35 L.R.A.,N.S., 

1030, Ann.Cas.l912C 639. 

23. N.J.—North Hudson County R. 
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Co. V. Anderson, 39 A. 906, 61 N.J. 
Law 248, 68 Am.S.R. 703, 40 L.R.A. 
410. 

48 C.J. p 599 note 98. 

24. Ga.—^Atlanta Cons. iSt. R. Co. v. 
Keeny, 25 S.E. 629, 99 Ga. 266, 33 
L.R.A 824. 

25. N.J.—Jersey City, etc., R. Co. v. 
Morgan, 18 A. 904, 52 N.J.Law 60, 
affirmed 21 A. 783, 52 N.J.Law 558. 

48 C.J. p 599 note 7. 

26. U.S.—Juilliard v. Greenman, N. 
Y., 4 S.Ct. 122, 110 U.S. 421, 28 L. 
Ed. 204. 

48 C.J. p 600 note 22. 

27. S.C.—Black v. Lusk, 69 Ill. 70— 
O'Neil V. McKewn, 1 S.C. 147. 

28. U.S.—Capital Grain, etc., Co. v. 
Federal Reserve Bank, D.C.Ga., 3 P. 
2d 614, error dismissed 46 S.Ct. 12, 
269 U.S. 589, 70 L.Ed. 427. 

48 C.J. p 600 note 24. 

29. N.C.—Charlotte Bank v. Hart, 
67 N.C. 264. 
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reeling what shall be received as payment of a debt 
due a public corporation created for public pur¬ 
poses,is not unconstitutional; and, as applied to 
transactions entered into after its passage, a state 
statute limiting the amount of a deficiency judg¬ 
ment, after a sale of realty under a trust deed, to 
the difference between the entire indebtedness and 
the fair market value of the property at the time 
of sale does not violate the federal constitutional 
provision prohibiting any state from making any¬ 
thing except gold and silver coin a tender in pay¬ 
ment of debts.3^ A state statute providing that 
contracts for specific kinds of money may be en¬ 
forced has been held constitutional,^2 -while a state 

statute providing that such a provision is of no 
effect has been held unconstitutional.^^ 

Particular matters within or without statute. 
What constitutes legal tender is a question to be de¬ 
termined by federal statute.^^ According to the ex¬ 
press provisions of the federal statute, 31 U.S.C.A. 
§ 462, all coins and currencies of the United States 
•previously or subsequently coined or issued are le¬ 
gal tender for all debts, public and private. Prior 
to the enactment of this statute, as well as prior 
to the enactment of 31 U.S.C.A. § 315 b, providing 
for discontinuance of the coinage of gold and the 
withdrawal of all gold coin from circulation, it 
was held that gold coins of the United States are 
legal tender in all payments at their nominal value 
when not below the standard weight and limit of 
tolerance provided by law for the single piece,25 
and, when reduced in weight below such standard 
and tolerance, are legal tender at a valuation pro¬ 
portionate to their actual weight.26 Also, fractional 
silver currency was held, under a statute, a valid 
tender only for a limited sum;27 but under a still 
earlier statute it was legal tender to any amount. 2 8 


A silver dollar is legal tender for its nominal value 
on debts of any amount.29 Gold certificates of the 
United States are legal tender,^® and, although at 
one time silver certificates were not legal tender, 
they are expressly made legal tender by 31 U.S. 
CA. § 405 a. 

At an early day payment in paper money was suf¬ 
ficient, in the absence of any agreement as to the 
medium of payment,^^ the federal statutes 

of 1814 treasury notes were made legal tender to 
a very limited extent.42 Subsequently, however, 
and before the passage of the legal tender acts of 
1862, only gold or silver coin was legal tender in 
payment of private debts,^^ but since that time 
treasury notes, commonly called “greenbacks,’' are 
legal tender in payment of all debts,^5 even as to 
contracts entered into, or debts due, before the 
passage of such statutes.^® Such notes are also 
a legal standard of the value of .property, or for 
the estimation of damages for breach of contracts.'^'^ 

Bonds of the Home Owners' Loan Corporation 
are not legal tender for the payment of debts ;^2 
and foreign gold or silver coins are no longer legal 
tender for the payment of debts in the United 
States,^2 although formerly, under an act of con¬ 
gress, they were.52 Gold dust is not legal tender ;5i 
nor is it cash within the meaning of a contract 
specifying that payment shall be made in cash.52 

g 17 . - Bank Paper 

Bank notes are not legal tender except when made 
so by statute; but payment in bank paper may be au¬ 
thorized by statute or a contract not contravening a 
statute; and, where a creditor consents to receive cer¬ 
tain bank paper as payment, the debt is satisfied. 

In the absence of statute making them such, bank 


30. Ark.—^Fagan v. Still well. 19 Ark. 
282. 

48 C.J. p 60a note 26. 

31. Cal.—Kirkpatrick v. Stelling, 98 
P.2d 566, 36 Cal.App.2d 658, ap¬ 
peal dismissed 61 S.Ct. 29, 311 U. 
S. 607, 85 Lf.Ed. 384, rehearing de¬ 
nied 61 S.Ct. 130, 311 U.S. 726, 85 
L.Ed. 473. 

32. Nev.—Linn v. Minor, 4 Wev. 462. 
48 C.J. P 600 note 27. 

33. Wash.—^Dennis v. Moses, 62 P. 
333, 18 Wash. 537, 40 L.R.A. 302. 

34. Va.—^Vick v. Howard, 116 S.E. 
465, 136 Va. 101, 31 A.L.R. 240- 

35. U.S.—Jersey City, etc., R. Co. v. 
Morgan, N.J., 16 S.Ct. 276, 160 U. 
S. 288, 40 L.Ed. 430. 

48 C.J. p 599 note 99. 

36. U.S.—^Jersey City, etc., R. Co. v. 
Morgan, supra. 

48 C.J. p 599 note 1. 


37. Ind.—State Bank v. Lockwood, 
16 Ind. 306. 

38. Ill.—^People V. Dubois, 18 Ill. 
333. 

48 C.J. p 599 note 4. 

39. Ind.—State Bank v. Lockwood, 
16 Ind. 306. 

40. Va.—Vick v. Howard, 116 S.E. 
465, 136 Va. 101, 31 A.L.R. 240. 

41. Va.—Vick v. Howard, supra. 

42. Va.-—^Pryor v. Adams, 1 Call 
382, 6 Va. 382, 1 Am.D. 533—^Wil¬ 
son V. Keeling, 1 Wash. 194, 1 Va, 
194. 

43. U.S.—Thorndike v. U, S., C.C. 
Mass., 23 P.Cas.No.13,987, 2 Mason 
1 . 

44. Mo.—Smith v. Reserve Loan L. 
Ins. Co., 184 S.W. 464, 267 Mo. 342. 

1 48 C.J. p 599 note 12. 
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45. U.S.—Juilliard v. Greenman, H. 
Y., 4 S.Ct. 122, 110 U.iS. 421, 28 
L.EJd. 204. 

48 C.J. p 599 note 13. 

46. U.S,—^Knox v. Lee, Tex., 12 
Wall. 457, 20 L.Ed. 287. 

48 C.J. p 599 note 14. 

47. Miss.—Carter v. Cox, 44 Miss. 
148. 

48. Tex.—^Bachrach v. Di Carlo, Civ. 
App., 80 S.W.2d 815, error dis¬ 
missed. 

49. U.S.—Veazie Bank v. Fenno, 
Me.. 8 Wall. 533. 19 L.Ed. 482. 

50. Me.—Stringer v. Coombs, 62 Me. 
160, 16 Am.R. 414. 

51. Mo.—^McCune v. * Erfort, 43 Mo. 
134. 

52. Cal.—Gunter v. Sanchez, 1 Cal. 
45. 
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notes are not legal tender but payment in bank 
paper may be authorized by statute^^ or by the 
terms of a contract not contravening a statute.^^ 
Where the agreement is to pay in current bank 
notes, it means such as are current without discount 
in ordinary business at the time the debt becomes 
due.56 If the creditor consents to receive cer¬ 
tain bank paper as payment, the debt is satisfied, 
but consent will not be implied from mere delay 
in returning rejected bank notes where the credi¬ 
tor immediately notified the debtor of his refusal to 
accept them.58 Payment made in bank bills and 
accepted is a good payment at their nominal par 
value.5^ 

Validity of paper and failure of bunk. A debtor 
paying in bank notes impliedly warrants that they 
are current and will pass readily in mercantile and 
business transactions as money.Accordingly, it 
has been held in some jurisdictions that payment 
in the bills of a bank which has failed is insuffi¬ 
cient,although neither the debtor nor the creditor 
knew of the failure.®^ Other courts, however, hold 
such a payment sufficient,and in these jurisdic¬ 
tions it cannot be avoided by presentment of the 
note to the issuing bank and demand for payment 
with notice to the payor of the bank’s refusal to 
pay. 64 Where such payment is held insufficient, 
the bills received must be returned within a rea¬ 
sonable time after the creditor discovers that they 
are valueless, to enable him to recover on the orig¬ 
inal debt,65 If^ however, the payor, on being sea¬ 
sonably notified of the failure of the bank, refuses 
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to accept the bills, a delay in returning them is 
excusable.66 

A distinction has been made by some courts be¬ 
tween bank notes given in payment of antecedent 
debts and those given in payment of contemporane¬ 
ous debts, it being said that in the latter case the 
notes operate as payment, and the risk of the sol¬ 
vency of the maker of the note is on the receiver, 
whereas in the former case they are not payment, 
and the risk is on the person paying.®® The applica¬ 
bility to bank paper of a rule embodying this dis¬ 
tinction has, however, been denied. 

§ 18. - Counterfeit Money 

Generally speaking, an attempted payment In counter¬ 
feit money is ineffectual; but, in order to avoid being 
concluded by the payment, the creditor must return or 
offer to return the money within a reasonable time after 
disco-vering that it is counterfeit. 

There is an implied warranty that money paid 
is genuine,*^® and an attempted payment in coun¬ 
terfeit money is a nullity,*^! even though the per¬ 
son paying was ignorant of the fact that it was 
counterfeit.'^2 Unless he has a sufficient excuse, 
however,'^8 it has generally been held that a credi¬ 
tor who does not, within a reasonable time after 
he discovers the money is counterfeit, return'74 or 
offer to return'^® it will be concluded by the pay¬ 
ment, where the parties acted in good faith,^6 and 
what shall be considered a reasonable time depends 
on the facts and circumstances of each case.'^'^ 
There is authority, however, to the effect that it is 
not necessary to return such money. 
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53. Va.—Vick v. Howard, 116 S.H 
465, 136 Va. 101, 31 A.L.R. 240. 

€ C.J. P 1187 note 31—48 C.J. p 600 
note 31. 

Prohibition of issuance by state 
banks of notes designed to circu¬ 
late as money see Banks and Bank¬ 
ing § 185. 

54. U.S.—■Woodruff v. Trapnall, 

Ark., 10 How. 130, 13 L.Ed. 383. 

48 C.J. p 600 note 34. 

55. Ala.—Wilson v. Jones, 8 Ala. 
536. 

48 C.J. p 600 note 33. 

56. Mo.—Ayres v. Hayes, 13 Mo, 252. 
48 C.J. p 601 note 35. 

57. Tenn.—Crockett v. Alexander, 6 
‘Heisk. 106. 

48 C.J. P 601 note 36. 

Beoeipt of bank notes by o£6cers 
have been upheld as payments.— 
Boyd V, Olvey, 82 Ind. 294— 6 C.J. p 
1185 note 16 [g]. 

68- Ind.—^Prather v. State Bank, S 
Ind. 356. 

48 C.J. p 601 note 37. 

59. Mass.—-Phillips v. Blake, 1 Mete. 
156. 


60- Tex.—^Kottwitz v. Bagby, 16 
Tex. 65'6. 

61. Ill.—Magee v. Carmack, 13 Ill. 
289. 

Wis.—Townsends v. Racine Bank, 7 
Wis. 185. 

62. H.H.—^Pogg V. iSawyer, 9 lSr.H. 
365. 

48 C.J. p 601 note 41. 

63- Tenn.—^Ware v. Street, 2 Head 
609, 75 Am.D. 755. 

48 C.J. p 601 note 42. 

64. Tenn.—Ware v. Street, supra. 

65. Ill.—^Magee v. Carmack, 13 Ill. 
289. 

N.H.—^Fogg V. Sawyer, 9 H.H. 365. 

66. Me.—^Frontier Bank v. Morse, 22 
Me. 88, 38 Am.D. 284. 

67. Bel.—Corbit v. Smyrna Bank, 2 
Del. 235, 30 Am.D. 635. 

48 C.J. p 601 note 48. 

68. Del.—Corbit v. Smyrna Bank, 
supra. 

48 C.J. p 601 note 49. 

69. Ala.—^Lrowrey v. Murrell, 2 Port. 
280, 27 Am.D. 651. 
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Pa.—^Bayard v. Shunk, 1 Watts. & S. 
92, 37 Am.D. 441. 

70. Md.—Rasst v. Morris, 108 A. 
787, 135 Md. 243. 

48 C.J. p 601 note 51. 

71. U.S.—Cassedy v. Williams, C.C, 
D.C., 5 P.Cas.lSro.2,501, 1 Hayw. & 
H. 151. 

48 C.J. p 601 note 52. 

72. Ill.—Simms v. Clark, 11 111. 137. 
48 C.J, p 601 note 53. 

73. Ill.—Simms v. Clark, supra. 

48 C.J. P 602 note 54, 

74. Ill.—Simms v. Clark, supra. 

48 C.J. p 602 note 55. 

75. Tenn.—McDonald v, Allen, 8 
Baxt. 446. 

76. Ind.—^Wingate v. Neidlinger, 50 
Ind. 520. 

48 aj. p 602 note 57. 

77. Mo.—^Boyd v. Mexico Southern 
Bank, 67 Mo. 637, 29 Am.R. 615. 

48 C.J. P 602 note 58. 

78. Mass.—Kent v, Bornstein, 12 Al¬ 
len 342. 

48 C.J. P 602 note 59. . 
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Negligence, If a bank receives counterfeits of 
its own notes in payment, it must bear the loss 
where the debtor acted innocently in making the 
payment. 

Agreement to take specific money. Where goods 
are delivered under an agreement to take a specific 
parcel of coin in payment, a delivery of such coin 
will be a good bar to an action for the value of 
the goods, although in fact it was counterfeit 
money. 

§19. - Confederate Money 

Unless it was under duress, the acceptance of pay¬ 
ment in Confederate money was valid and discharged the 
debt; but a creditor could not be compelled to accept 
payment in Confederate notes, unless the contract pro¬ 
vided therefor. Contracts providing for payment in Con¬ 
federate notes were sustained when they were made in 
the usual course of business and not for the purpose of 
aiding the rebellion. 

Confederate money was not legal currency^i and 
could not be made so by military orders.^^ Accord¬ 
ingly, a creditor could not be compelled to accept 
payment in Confederate notes,unless the contract 
expressly®^ or impliedlyS 5 provided therefor. How¬ 
ever, if Confederate money was accepted in’good 
faith, at a time and place where it was current, 
it was generally held that the debt was thereby dis¬ 
charged, 8 6 although in a few decisions it was said 
that such payment was not valid.^'^ 

Duress, Where the acceptance of payment in 
Confederate money was under duress exercised 
by the debtor, or through compulsion used by the 
military authorities, the payment was invalid, 88 but 
nothing short of duress in its legal sense invalidated 
such pa 3 unent.s^ Before a creditor who had ac¬ 
cepted such payment under duress could recover 


the debt in authorized currency, he was required to 
tender back the identical money received by him.^^ 

Payment after close of war, A payment in Con¬ 
federate money after the surrender of the Confed¬ 
erate army has been held invalid, at least where 
the debtor knew of the surrender and induced an 
acceptance of payment by false statements but 
such a payment was held good where both parties 

were ignorant of the surrender.^^ 

Recovery after Civil War on contracts made dur¬ 
ing war. In actions after the war on contracts 
made within the Confederate states during the 
war, to pay a certain sum in dollars, without speci¬ 
fying the kind of currency in which it was to be 
paid, where it was shown by the nature of the 
transaction and the attendant circumstances or by 
the language of the contract itself to have contem¬ 
plated payment in Confederate currency, it was 
held that no more could be recovered than the value 
of that currency in lawful money of the United 
States.^^ 

Statutes commonly known as ^^scaling acts,” 
passed in many of the southern states, expressly 
providing a scale of recovery on contracts en¬ 
tered into during the war for payment upon the 
basis of Confederate money, governed the amount 
of recovery on such contracts.^5 They did not ap¬ 
ply to specie debts,^^ to contracts made before the 
war,97 or to notes given during the war in re¬ 
newal of,or in substitution for,^^ others made 
before the war. It has been held that a note given 
after the war in renewal of one made during the 
war was a new contract and not subject to the 
scale,^ but this was denied where there was no 
scaling of the old note at the time of renewal.^ 


79. U.S.—^U. S. Bank v. Georg-ia 
Bank, Ga., 10 Wheat. 333, 6 L.Ed. 
334. 

48 C.J. P 602 note 60. 

80. Pa.—Curcier v, Pennock, 14 
Berg. & R. 51. 

81. Ala.—^Lawson v. Miller, 44 Ala. 
616, 4 Am.R. 147. 

La.—^Parker v. Broas, 20 La.Ann. 167. 

82. La.—^Parker v. Broas, supra. 

48 C.J. p 602 note 64, 

S3. N.C.—^Love V. Johnston, 72 N.C. 
415. 

48 C,J. p 602 note 65, 

84. U.S.—Rives v. Duke, Va., 105 U. 
S. 132, 26 L.Ed. 1031. 

48 C.J. p 602 note 66. 

85. Va.—King v. King, 17 S.E. $94, 
90 Va. 177. 

86. Ala.—^Howard College v. Turner, 
71 Ala. 429, 46 Am.R. 326. 

48 C.J. p 602 note 68. 
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87. Ark.—Cooksey v. McCrery, 27 
Ark. 303. 

48 C.J. p 603 note 69. 

88. W.Va.—Mann v. Lewis, 3 W.Va. 

215, 100 Am.D. 747. 

48 C.J. P 603 note 70. 

89. Tenn,—Rollings v. Cate, 1 

Heisk. 97. 

48 CJ. P 603 note 71. 

90. La.—^Emerson v. Lee, 18 La.Ann. 
134, 89 Am.D. 648. 

91. Ga.—^Sirrine v. Griffin, 40 Ga. 
169. 

92. Ga.—^Blalock v. Phillips, 38 Ga. 

216. 

93- Ga.—^Ellis V. Hammond, 57 Ga. 
179. 

94, U.iS.—^Rives v. Duke, Va., 105 U. 

S. 132, 26 L.Ed. 1031. 

48 'C.J. p 603 note 76. 
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Statutes embodying rule as not im¬ 
pairing obligation of contracts see 
Constitutional Law § 389. 

95. K.C.—^Davis v. Glenn, 72 K.C. 
519. 

48 C.J. p 604 note 78. 

96. Va.—Barnett v. Cecil, 21 Gratt. 
93, 62 Va. 93. 

97. S.C.—^Pluitt V. Nelson, 49 S.C.L. 
9. 

48 C.J. p 604 note 81. 

98. Ga.—Jackson v. Jackson, 47 Ga. 

99. 

N.C.—Cobb V. Gray, 78 N.C. 94. 

99. N.C.—^Boykin v. Barnes, 76 N.C, 
318. 

1. Ga.—Smith v. Belk, 40 Ga. 656. 

2. W.Va.—Jarrett v. Nickell. 9 W. 
Va, 345. 
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Validity of contracts. Although, in a numher of 
early decisions, contracts performable in, or -based 
on, Confederate money were held to be illegal as 
against public policy,3 this doctrine was afterward 
repudiated, and contracts made on such a basis of 
payment were sustained, when made in the usual 
course of business and not for the purpose of giving 
currency to Confederate notes or otherwise aiding 
the rebellion.*^ 

§ 20. - Foreign Money 

a. Actual payment 

b. Action to enforce payment 

a. Actual Payment 

Payment of an obligation in the national currency in 
which it is expressed is a satisfaction thereof. The value 
in domestic money of a payment made in foreign money 
is fixed with respect to the rate of exchange at the time of 
payment. 

Pa}’ment of an obligation in the national cur¬ 
rency in which it is expressed is a satisfaction 
thereof,5 regardless of the depreciation of such 
currency in the currency of another country;® 
but paj^ment in the currency of another nation is 
not satisfaction, unless it is accepted as such.7 

Rate of exchange. The value in domestic money 
of a payment made in foreign money is fixed with 


respect to the rate of exchange at the time of such 
payment.® 

b. Action to Enforce Payment 

In an action to enforce payment of an obligation pay¬ 
able in foreign money the amount payable must be 
reckoned according to the value of the foreign money in 
currency of the forum. The value is to be reckoned as of 
the day of judgment where the parties have not agreed 
as to value and the obligation is to pay in a foreign 
country; but some authorities take the view that, under 
ordinary circumstances, the rate of exchange prevailing on 
the date of the maturity or breach of the obligation is 
controlling. 

In an action to enforce payment of an obliga¬ 
tion payable in foreign money, the amount payable 
must be reckoned according to the value of the for¬ 
eign money in the currency of the forum.^ Where 
the parties have fixed the value of such money, 
their intention controls,^® but in the absence of such 
agreement there is a wide divergence of opinion 
as to how the value of the foreign money is to 
be reckoned in domestic legal tender.^^ Although 
there are some early decisions to the contrary,!^ 
other early decisions support the view that the 
amount of recovery depends on the current rate 
of exchange, and not the par value of the particu¬ 
lar moneys involved.^® In the modern cases, the 
rate of exchange, if there is one, is relied on.^^ 
It is held that, if there is no current exchange, dam- 


3. Tex.—McCartney v. G-reenway, 30 
Tex. 754. 

48 C.J. p 604 note 87. 

4. U.S.—^Thorinffton v. Smith, Ala., 
8 Wall. 1, 19 L.Ed. 361. 

48 C.J. p 605 note 89. 

5. U.S.—Booth & Co. V. Canadian 
Government Merchant Marine, C.C. 
A.N.Y., 63 F.2d 240. 

48 C.J. p 605 note 91. 

6. U.S.—^Booth & Co. V. Canadian 
Government Merchant Marine, su¬ 
pra. 

7. U.S.—Jackson v. U. S., 60 Ct.Cl. 
599. 

48 C*J. P 605 note 92. 

8. —^Parker v. Hoppe, 179 N.E. 
770, 258 Isr.Y. 365. 

48 C-J. p 605 note 93. 

Commercial rate of exchaxtgre 
U.S.—^Edmond Weil, Inc., v. C. I. R., 
C,C.A.2, 150 F.2d 950. 

Set-off 

Only rate at which dollars and 
kronen can be set off against each 
other is rate at time of set-off.— 
First Kat. Bank v, Anglo-Oester- 
reichische Bank, for Use of Anglo- 
Austrian Bank, for Use of Grouf, C. 
C.A.Pa., 37 F. 2d 564. 

9- U.S.—^Liebeskind v, Mexican 
Light & Power Co., C.C.A.H.Y., 116 
P.2d 971. 

ISr.Y. —Dougherty v. Eguitable Life 


Assur. Soc. of U. S., 193 N.E. 897. 
266 N.Y. 71, reargument denied 195 
K-E. 226, 266 N.Y. 615, and fol¬ 
lowed in Goldberg-Rudkowsky v. 
Equitable Life Assur. Soc. of U. S., 
195 IN’.E. 149, 266 l^.Y. 451, reargu¬ 
ment denied Goldberg-Rudkowsky 
V. Equitable Life Assur. Soc. of U. 
S., 195 X.E. 226, 266 N.Y. 615. cer¬ 
tiorari denied 56 S.Ct. 94, 296 U.S. 
583, 80 L.Ed. 412, and followed in 
Klochkov V. Petrogradski Mejdun- 
arodni Commercheski Bank, 195 N. 

E. 216, 266 N.Y. 596, reargument 
denied 195 N.E. 374, 266 N.Y. 667, 
certiorari denied 56 S.Ct. 101, 296 
U.S. 583, 80 L.Ed. 412. 

48 C.J. p 605 note 94. 

Dollar equivalent of reichsmarks 
A plaintiff paying defendant in 
Germany a sum of money for pas¬ 
sage to America and return in 
‘"blocked reichsmarks,” which were 
prescribed and restricted by law and 
were not free for general or external 
use, and obtaining in Holland a can¬ 
cellation of the two-way passage and 
buying a one-way, nonreturn pas¬ 
sage, was entitled to refund of ex¬ 
cess purchase price in the dollar 
equivalent of free reichsmarks.— 
Rosenblueth v. N. V. Nederlandsch 
Amerikaansche Stoomvaart Maat- 
schappij, 27 N.Y.S.2d 922, affirmed 30 
N.Y.S.2d 843, 262 App.Div. 1002, ap¬ 
peal denied 31 N.Y.S.2d 666. 
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10. Pa.—^Pennsylvania R. Co. v. 
Cameron, 124 A. 638, 280 Pa. 458, 
33 A.L.R. 1281. 

48 C.J. p 605 note 95. 

11. U.S.—The Integritas, D.C.Md., 3 

F.Supp. 891. 

48 C.J. p 605 note 96. 

12. Mass.—^Burgess v. Alliance Ins. 
Co., 10 Allen 221. 

48 C.J. p 605 note 97. 

13. N.Y.—^Robinson v. Hall, 28 How. 
Pr. 342. 

48 C.J. p 606 note 98. 

14. U.S.—The West Arrow, C.C.A.N. 

Y., 80 F.2d 853—^Royal Ins. Co. v. 
Compania Trasatlantica Espanola, 
D.C.N.Y., 57 F.2d 288—Sun Ins. 

Office V. Arauca Fund, D.C.Fla., 84 
F.Supp. 516—The Integritas, D.C. 
Md., 3 F.Supp. 891—Page v. Lev- 
enson, D.C.Md., 281 P. 555. 

N.Y.—^Hampikian v. Mutual Life Ins. 
Co. of New York, 240 N.Y.S. 26, 136 
Misc. 520, affirmed 246 N.Y.S. 887, 
231 App.Div. 817. 

48 C.J. p 606 notes 1 [b], 3, p 607 
note 7. 

In one decision, however, damages 
were calculated on the basis of the 
gold par of guilders.—Anglo-Conti- 
nentale Treuhand, A. G. v, St. Louis 
Southwestern Ry. Co., C.C.A.N.Y., 81 

F. 2d 11, certiorari denied Henwood 
V. Anglo-Continentale Treuhand, A. 

G. , 56 S.CL 675, 80 L.Ed. 1381. 
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ages must be given according to the rate of ex¬ 
change at par;i5 but it has also been held that rules 
for determining the value of foreign currency based 
on the existence of foreign exchange are not ap¬ 
plicable to currency for which there is no foreign 
exchange,and no recovery may be had where 
the foreign money in question is worthless^*^ in 
terms of domestic money^S or foreign money sub¬ 
sequently issued.^^ 

Date of judgment. According to some authori¬ 
ties, where foreign money is the object of the suit, 
the value is fixed according to the rate of exchange 
at the time of judgment.20 More specifically, the 
rule adopted and followed in some decisions is 
that, if an obligation is payable in foreign money 
in a foreign country, and suit is brought thereon in 
this country, the value of the foreign money is 
reckoned as of the date of judgment.21 Also, al¬ 
though the validity of such distinction has been 
denied, 22 actions on a contract to recover a sum 
of money admitted to be due and actions for dam¬ 
ages for breach of contract have been distin¬ 
guished, 23 and it has been held that, in the former 


class of actions, the debt must be paid in domes¬ 
tic money at the rate of exchange prevailing at 
the time of the decision.24 The exact date does not 
seem to be material,25 and adoption of another 
date, such as the date of bringing suit25 or the day 
of the trial,27 instead of the date of the judg¬ 
ment, as the time for fixing the value of foreign 
money in United States currency, is not fatal where 
it does not appear that there was any change in 
value or the rate of exchange between the two 
dates. 

Date of matimty or breach. The view taken in 
some decisions is that the rate of exchange pre¬ 
vailing on the day of maturity or the day of breach 
should be controlling23 in the absence of clear 
proof of exceptional conditions.29 Accordingly, it 
has been held that, in actions for the recovery of 
damages for breach of contract or a tort, the dam¬ 
ages are, under ordinary circumstances, to be meas¬ 
ured according to the value of the money at the 
time when and place where the cause of action ac¬ 
crued. 20 Also, it has been held that, if the obliga¬ 
tion is payable in this country, the value of the 


15. Pa.—Taan v. Lre Gaux, 1 Teates 
204. 

16- N.Y.—^Dougherty v. National 
City Bank of New York, 285 N.Y.S. 
491, 157 Misc. 849. 

17. N.Y.—Dougherty v. National 
City Bank of New York, supra. 

18- U.S.—Tillman v. Russo Asiatic 
Bank, C.C.A.N.Y., 51 F.2d 1023, 80 
A.L.R. 1368, certiorari denied 52 
•S.Ct. 312, 285 U.S. 539, 76 L.Ed. 
932—Sun Ins. OiSce v. Arauca 
Fund, D.C.Fla., 84 F.Supp. 516. 

19. U.S.—Tillman v. National City 
Bank of New York, C.C.A.N.Y., 118 
F.2d 631, certiorari denied 62 S.Ct. 
96, 314 U.S. 650, 86 L.Ed. 521— 
Tillman v. Russo Asiatic Bank, C. 
C.A.N.Y., 51 F.2d 1023, 80 A.L.R. 
1368, certiorari denied 52 S.Ct. 312, 
285 U.S. 539, 76 L.Ed. 932. 

N.Y.—^Dougherty v. Equitable Life 
Assur. 'Soc. of U. S., 193 N.E. 897, 
266 N.Y. 71, reargument denied 195 
N.E. 226, 266 N.Y. 615, and fol¬ 
lowed in Goldberg-Rudkowsky v. 
Equitable Life Assur. Soc. of U. 
S., 195 N.E. 149, 266 N.Y. 451, re- 
argument denied Goldberg-Rud- 
kowsky V. Equitable Life Assur. 
,Soc. of U. S., 195 N.E. 226, 266 N. 
Y. 615, certiorari denied 56 S.Ct. 
94, 296 U.S. 683, 80 L.Ed. 412, and 
folio-wed in Klochkov v. Petrograd- 
ski Mejdunarodni Commercheski 
Bank, 195 N.E. 216, 266 N.Y. 596, 
reargument denied 195 N.E. 374, 
266 N.Y. 667, certiorari denied 56 
S.Ct. 101, 296 U.S. 583, 80 L.Ed. 
412. 

20. U.S.—Royal Ins. Co. v. Compa- 


nia Trasatlantica Espanola, D.C.N. 
Y.. 57 P.2d 288—The Integritas, 
D.C.Md., 3 F.Supp. 891. 

N.Y.—Bonell v. Von Schultz, 95 N. 

Y.S.2d 617. 

48 C.J. p 606 note 3. 

Judgments for domestic or foreign 
money see Judgments § 79 a. 

21. U.S.—The West Arrow, C.C.A. 
N.Y., 80 F.2d 853—Tillman v. Rus¬ 
so Asiatic Bank, C.C.A.N.Y., 51 F. 
2d 1023, 80 A.L.R. 1368, certiorari 
denied 52 S.Ct. 312, 285 U.S. 539, 
76 L.Ed. 932—Sun Ins. Office v. 
Arauca Fund, D.C.Fla., 84 F.Supp. 
516—^Application of United Shellac 
Corp., 97 N.Y.S.2d 817. 

48 C.J. p 606 note 1. 

22. U.S.—The Integritas, D.C.Md., 3 
F.Supp. 891. 

48 C.J. P 606 note 5. 

23- N.Y.—Matter of King, 221 N.Y, 
■S. 730, 129 Misc. 244. 

24. N.Y.—^Metcalf Co. v. Mayer, 211 
N.Y.S. 53, 213 App.Div. 607. 

48 C.J. p 607 note 7. 

25. U.S.—Indian Refining Co. v. 
Valvoline Oil Co., C,C.A.I11., 75 F. 
2d 797. 

26. U.S.—Tillman v. Russo Asiatic 
Bank, C.C.A.N.Y., 51 F.2d 1023, 80 
A.L.R. 1368, certiorari denied 52 S. 
Ct. 312, 285 U.S. 539, 76 L.Ed. 932. 

27. U.S.—Indian Refining Co. v. 
Valvoline Oil Co., C.C.A,I11., 75 F. 
2d 797. 

23. N.Y.—^Hampikian v. Mutual Life 
Ins. Co. of New York, 240 N.Y.S. 
26, 136 Misc. 520, affirmed 246 N.Y. 
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S. 887, 231 App.Div. 817—Tauben- 
feld V. Taubenfeld, 97 N.Y.S.2d 158. 
48 C.J. p 607 note 12. 

29. N.Y.—Kantor v. Aristo Hosiery 
Co., 226 N.Y.S. 582, 222 App.Div. 
502, affirmed 162 N.E. 553, 248 N. 
Y. 630. 

48 C.J. p 606 note 5 [a]. 

30. U.S.—^Anglo-Continentale Treu- 
hand, A. G., v. St. Louis South¬ 
western Ry. Co., C.C.A.N.Y., 81 F. 
2d 11, certiorari denied Henwood 
V. Anglo-Continentale Treuhand, A. 
G., 56 S.Ct. 675, 298 U.S. 655, 80 
L.Ed. 1381—Bank of California, N. 
A., V. International Mercantile Ma¬ 
rine Co., D.C.N.Y., 40 F.2d 78, re¬ 
versed on other grounds, C.C.A., 64 
F.2d 97, certiorari denied 54 S.Ct. 
66, 290 U.S. 649, 78 L.Ed. 563. 

N.Y.—SokolofE V. National City Bank 
of New York, 164 N.E. 745, 250 N. 
Y. 69—^A. Sulka & Co. v. Brandt, 
277 N.Y.S. 421, 154 Misc. 534— 
Moser v. Corn, 249 N.Y.S. 606, 140 
Misc. 417, affirmed 254 N.Y.S. 922, 
234 App.Div. 842. 

48 C.J. p 607 note 8. 

Where plaintiff rescinded, and 
asked for a return of money paid by 
him under, the contract, it was held 
that the court would award him his 
money as of the day he was entitled 
to it and that the value of such mon¬ 
ey would be translated into United 
States money as of that day, and 
it was further held that the date of 
payment under the contract was not 
the date as of which the exchange 
was to be figured, but the court de¬ 
clined, on motion for judgment on 
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foreign money is to be reckoned as of the date 
it became payable.^i 

§ 21. - Depreciated Currency 

Ordinarily, payment may not be made in depreciated 
currency, unless the creditor consents thereto; but a 
payment in depreciated paper is good If the debtor is 
ignorant of the depreciation or both parties know, or 
have the same means of knowing, the value of the paper. 

As a general rule payment may not ’be made 
in depredated currency or securities,unless the 
creditor consents thereto.^^ If, -however, the debtor 
is ignorant of the depreciation in value,^4 or if both 
parties know or have the same means of knowing 
the value of the depreciated paper,a payment 
made in good -faith in -depreciated paper' is good. 
Payment made in currency under a contract to pay 
a certain sum in specie discharges the contract to 
the amount of the specie value of the currency at 
the date of payment.36 


§ 22. Payment Other than in Money 

When it is so agreed, or the creditor so consents, pay¬ 
ment may be made by furnishing, transferring, or de¬ 
livering anything of value; but it is otherwise as to the 
transfer of something which is worthless. 

While payment is ordinarily required to be made 
in money, it may, when so agreed, either expressly 
or by implication, or when the creditor so consents, 
be made by furnishing, transferring, or delivering 
anything of value ;37 and, even in the absence of 
such agreement or consent, if payment in money 
actually results from the medium transferred or de¬ 
livered to the creditor, the debt is extinguished to- 
the extent of such payment.38 Ordinarily, an 
agreement for payment other than in money, if 
made, is presumed to be made in favor of the debt¬ 
or 9 he has the option of paying the debt either 
in the medium specified or in money of equal val" 
ue,^0 and he cannot be compelled against his will 
to pay in money but, after the time for pay- 


the pleadings and affidavits, to de-- 
termine the exact date of rescission 
and whether value should be fixed 
as of the time of breach or as of 
the time of rescission.—Parker v. 
Hoppe, 179 H.E. 770, 258 N.Y. 365. 

31. U.S.—Greenough v. Munroe, D. 
C.N.T., 2 F.Supp. 104. 

N.Y.—^Application of United Shellac 
■Corp., 97 N.Y.S.2d 817, 277 App.Div. 
147. 

48 C-J. p 606 note 2. 

32. HI.—Chicago F. & M. Ins. Co. v. 
Keiron, 27 Ill. 501. 

48 C.J. p 608 note 16. 

33. IST.C.—Hall v. Craige, 65 N.C. 51. 
48 C.J. p 608 note 17. 

Depreciated foreign money see su¬ 
pra § 20. 

Lack of authority of agent to receive 
depreciated currency as payment 
see Agency § 107 b (2). 

Receipt of payment in depreciated 
currency by executor or adminis¬ 
trator see Executors and Adminis¬ 
trators § 178. 

34. Ind.—Ridenour v. McClurkin, 6 
Blackf. 411. 

35. Ind.—^Ridenour v. McClurkin, 
supra. 

36. H.C.—Walkup v. Houston, 65 H. 
C. 501. 

48 C.J. p 608 note 20. 

37* U.S.—W. K. Mitchell ^ Co. v. 
American Credit Indemnity Co. of 
New York, D.C.Pa., 11 F.Supp. 394, 
affirmed, C.G.A.^ American Credit 
^indemnity Co. of New York v. W. 
k. Mitchell & Co., 78 F.2d 276. 

Ga.—Corpus Juris quoted in Daniel 
V. Chastaine, 178 S.E. 453, 454, ISO 
Ga. 176. 

Mo.—Corpus Juris cited in Osage 
Land Co. v. Kansas City, 187 S.W. 
2d 193. 197, 353 Mo. 1196—Slyman 


V. Simon, 48 S.'W'.2d 140, 226 Mo. 
App. 1000. 

Mont.—Gallaher v, Theilbar Real¬ 
ties, 18 P.2d 1101, 93 Mont. 421. 
K.M.—Raulie v. J ackson-Horne 

Grocery, 154 P.2d 231, 48 N.M. 556. 
Tex.—Gulf Production Co. v. Conti¬ 
nental Oil Co., 164 S.W.2d 488, 139 
Tex. 183. 

Wash.—Gattavara v. Caldwell, 12 P. 

2d 593, 168 Wash. 484. 

48 C.J. P 608 note 29. 

Acceptance of anything of value in 
part payment as tolling statute of 
limitations see Limitations of Ac¬ 
tions § 329. 

Authority of agent to accept pay¬ 
ment in medium other than money 
see Agency § 107 b (2), 

Payment of particular obligations, 
by agreement or acceptance, in 
medium othef than money: 

Check see Banks and Banking § 
347. 

Compensation of building and con¬ 
struction contractor see Con¬ 
tracts § 369. 

Judgment see Judgments § 552. 
Negotiable instrument see Bills 
and Notes § 442 b (1), 

Rent see Landlord and Tenant §§ 
536-542. 

Requirement of payment in money 
in general see supra § 13. 
Equivalency to cash pa 3 rmeut 

Payment with any medium satis¬ 
factory to payee, if received as satis¬ 
faction of demand, is equivalent to, 
and will be treated as, a payment in 
cash.—Weger v. Robinson Nash Mo¬ 
tor Co., 172 N.E. 7, 340 Ill. 81. 
Ck>ustructiou of contract 

(1) When reasonable construction 
of contract authorizes it to be done, 
obligation may be satisfied by means 
other than payment of money.— 
Margolis v. Los Angeles-First Nat. 
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Trust & Savings Bank, 9 P.2d 526, 
122 Cal.App. 186. 

(2) Promise that payment of fixed 
sum will be made does not neces¬ 
sarily mean that obligee will require 
payment in cash.—^Vye v. McKenney, 
165 N.E. 665, 266 Mass. 573. 

(3) An obligation was held, at the 
outset, not to be one for the payment 
of money where it could be per¬ 
formed without the payment of mon¬ 
ey.—Holyoke Water Power Co. v. 
American W'riting Paper Co., D.C. 
Mass., 9 F.Supp. 451. 

Statute defining “payment” as per¬ 
formance of obligation for delivery 
of money only is not exclusive in 
scope and does not purport to pro¬ 
vide that the use of term may not 
include the delivery of things other 
than money.—^Bacon v. Kessel, 87 
P.2d 857, 31 Cal.App.2d 245. 

38. S.C.—Commercial Bank v. Bobo, 
43 S.C.L. 31. 

48 C.J. p 609 note 30. 

Payment in money actually result¬ 
ing from collection or realization 
of value of particular media see 
infra §§ 23-25, 27, 29, 31, 33. 

39. Ga.—Mobley v. Tufts, 138 S.E. 
272, 36 Ga.App. 764. 

48 C.J. p 609 note 31. 

40. Ga.—^Mobley v. Tufts, supra. 

48 C.J. p 609 note 32. 

Election under contract providing 
for payment in one of two or more 
mediums see infra § 36. 

Debtor’s right to pay iu, cash, if 
he so elects, is not foreclosed.—Rau¬ 
lie V. Jackson-Horne Grocery, 154 P. 
2d 231, 48 N.M. 556. 

41. N.Y.—^Battle v. Rochester City 
Bank, 3 N.Y. 88. 

48 C.J. p 609 note 31 [a] (1), (3). 
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ment has passed, the debt is payable only in money, 
in the absence of the creditor’s consent to receive 
something else.'^^ 

Necessity of transfer or assignment. Where it 
is agreed that payment may be made by the as¬ 
signment or transfer of property other than money, 
the debtor must do what is necessary to transfer 
such interest in the property as to enable the credi¬ 
tor to obtain the beneficial ownership thereof, 
and, if he fails to do so, he remains liable on the 
debt.*^^ 

Worthless article. Where something worthless is 
received^5 without knowledge of its worthlessness 
or invalidity,^<5 payment is effected; but re- 
co'very by the creditor may be precluded by his 
delay in notifying the debtor of the cause of the 
invalidity or worthlessness of the thing received.^7 

§ 23. - Bills of Exchange and Promissory 

Notes 

a. In general 


b. Agreement or consent of creditor 

c. Transfer by creditor 

d. Effect of fraud or invalidity 

e. Bill or note of some of codebtors 

f. Bill or note of agent for principal’s 

debt 

a. In General 

In the absence of agreement, understanding, con¬ 
sent, or intention to receive it as such, a draft, bill of 
exchange, or promissory note of the debtor, given by him 
to his creditor, does not of itself discharge, or constitute 
payment of, the debt; but, when such paper Is there¬ 
after paid, the debt is discharged pro tanto, and accord¬ 
ingly a bill or note is often designated a conditional pay¬ 
ment. 

The rule obtaining in most jurisdictions is that,, 
in the absence of agreement, understanding, con¬ 
sent, or intention to receive it as such, a draft or 
bill of exchange,4S or a promissory note^^ of the 
debtor, given by him to his creditor, or his ac- 


42. Idaho.—J. Carney & Co. v. 
Murphy, 195 P.2d 339, 68 Idaho 
376. 

48 C.J. p 609 note 33. 

43. Ind.—Sherwood v. Elslow, 5 Ind. 
218. 

48 C.J. p 609 note 34. 

Delivery as element of payment in 
general see supra § 1. 

44. Me.—^Weeks v. Elliott, 33 Me. 
488. 

48 C.J. p 609 note 34. 

45. U.S.—The Tietjen & Lang No. I 
2, D.C.N.J-, 53 F.Supp. 459, motion 
denied, C.C.A., 143 F.2d 711. 

48 C.J. p 609 note 36 Ea]--[e], h. 

. Worthless or invalid bill or note of: 
Debtor see infra § 23. 

Third person see infra § 29. 

46. Me.—^Hussey v. Sibley, 66 Me. 
192. 22 Am.R- 557. 

48 C.J. p 609 note 36 [f], [g]. 

47. Ark.—State v. Abramson, 20 -S. 
W. 1084, 57 Ark. 142. 

48 C.J. p 610 note 37. 

Failure of creditor to give notice of 
dishonor of check see infra § 24. 

48. U.S.—Corpus Juris cited in 

Huron College v. Union County 
Trust Co., C.C.A.S.D., 77 F.2d 609, 
611—Webster v. Bishop, C.C.A. 
Tenn., 76 F.2d 831. 

Cal.— Corpus Juris au-oted in West- 
berg V. Whittiken, 281 P. 509, 511» 
101 Cal.App. 204. 

W.Va.— Corpns Juris cited in State 
V. Continental Casualty Co., 42 S. 
E.2d 820, 824, 130 W.Va. 147. 

48 C.J. p 610 note 40. 

Bill or draft of third person see in¬ 
fra § 29. 

Draft as payment of insurer’s liabil¬ 
ity see Insurance § 1201. 


Drawee’s draft on another bank as 
payment of check see Banks and 
Banking § 347. 

Payment of bond by bill of exchange 
or note see Bonds § 93 a (2). 

Draft or bill accepted by draw-ee 
U.S.—'Corpus Juris cited in Huron 
College V. Union County Trust Co., 
C.C.A.S.D., 77 F.2d 609, 611. 

Cal.—^Corpus Juris in West- 

berg V. Whittiken, 281 P. 509, 511, 
101 Cal.App. 204. 

48 C.J. P 611 note 41. 

Trade acceptance 

Cal.—^Westberg v. Whittiken, 281 P. 
509, 101 Cal.App. 204. 

Tlntil draft is paid, the debt is not 
discharged in the absence of an 
agreement to the contrary. 

Conn.—Sperandeo v. Aetna Cas, & 
•-Stfr. Co., 40 A.2d 280, 131 Conn. 
407—^Kossover v. Willimantic 

Trust Co., 187 A. 907, 122 Conn. 
166, 107 A.L.R. €93—Reade v. In¬ 
demnity Ins. Co. of North Amer¬ 
ica, 184 A. 646, 121 Conn. 309. 
La.—^Richard v. Blair, App., 20 So,2d 
577. 

49- U.S.—Maryland Cas. Co. v. 
Cushing, C.A.I11., 171 F.2d 257— 
Taylor v. Tulsa Tribune Co., C.C. 
A.Okl., 136 F.2d 981—■Schlemmer 
V. U. S., C.C.A.N.Y., 94 F.2d 77— 
Corpus Juris cited in Mellinger v. 
U. S., Ct.'Cl., 21 F.Supp. 964, 967. 
Ala,—^Raia v. Goldberg, 34 So.2d 620, 

33 Ala.App. 435, certiorari denied 

34 So.2d 625, 250 Ala. 398. 

Ariz.—Evans v. Colorado Sav. Bank, 
19 P.2d 1062, 41 Ariz. 504. 

Ark.—Starling v. Hamner, 50 S.W.2d 
612, 1,85 Ark, 930. 

Cal.—^Washington Lumber & Mill- 
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■work Co. V. McGuire, 1 P.2d 437, 
213 Cal. 13—Tierney & Lawford v. 
Wilshire Caf§ Co., 289 P. 621, 209 
Cal. 605—Oil Tool Exchange v. 
Schuh, 153 P.2d 976, 67 Cal.App.2d 
288—Llewellyn Iron Works v. 
Reed, 11 P.2d 657, 123 Cal.App. 607 
—^Dool V. First Nat, Bank, 290 P. 
478, 107 Cal.App. 585—First Nat. 
Bank v. Corcoran, 286 P. 1105, 105 
Cal.App. 116—Kress v. Tooker-Jor¬ 
dan Corporation, 284 P. 685, 103 
Cal.App. 275—Swan v. Smith, 283 
P. 829, 102 Cal.App. 541—Corpus 
Juris quoted in Westberg v. Whit¬ 
tiken, 281 P. 509, 511, 101 CaLApp. 
204. 

Conn.—Simons v. Scirocco, 14 A.2a 
749, 127 Conn. 144. 

Fla.—^Williams v. Lawyer’s Co-op. 
Pub. Co., 187 So. 788, 136 Fla. 884 
—Seaver v. Stratton, 183 So. 336, 
133 Fla. 183. 

Ga.—Suiter v. Citizens Bank & Trust 
Co., 181 S.E. 694, 51 Ga.App. 798. 
Mich.—Mundhenk v. Liverpool & 
London & Globe Ins. Co,, 19 N.W. 
2d 103, 311 Mich. 671—In re Dun- 
neback’s Estp.te, 4 N.W.2d 472, 302 
Mich. 73—Furlong v. Manufactur¬ 
ers Nat. Bank of Detroit, 281 N. 
W. 309, 285 Mich. 517, 118 A.L.R. 
567. 

Mo.—^Hunter v. Hunter, 39 S.W-2d 
359, 327 Mo. 817—GrtfUn v. Priest, 
App., 137 S.W.2d 685—Gibson v. 
Kansas City Life Ins. Go., App., 
136 S.W.2d 13lT-Eberly v. Lehmer, 
App., 48 S.W.2d 151. 

Mont.—Corpus Juris cited iu G-alla- 
her V. Theilbar Realties, 18 P.2d 
1101, 1103, 93 Mont. 421—Montana 
Auto Finance Corporation v. Fed¬ 
eral Surety Co.. 278 P. 116, 85 
Mont. 149, 
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ceptance of a draft or bill of exchange drawn 
on him,50 does not in itself constitute payment or 
amount to a discharge of the debt, although it may 
extend the credit,51 and suspend the debt^- and the 
right of the creditor to payment,until the matur¬ 
ity of the note or other paper; but, if such paper 
delivered to a creditor is thereafter honored or paid, 
the deht is discharged pro tanto,54 as of the date 
of such collection or payment,^5 and accordingly 
a bill or note is often designated a conditional pay- 
ment^® or prima facie a conditional payment only.57 

In a few jurisdictions wherein, as discussed in¬ 
fra § 104, a rebuttable presumption of payment 


arises from the giving of a negotiable bill of ex¬ 
change or promissory note by a debtor to his credi¬ 
tor, but wherein, nevertheless,, the question of 
whether a negotiable promissory note is given and 
taken in payment of a preexisting debt depends on 
the intention of the parties, the execution and 
delivery by a debtor to his creditor of a negotiable 
bill of exchange or promissory note are deemed to 
constitute payment of a preexisting debt,59 except 
where it appears, either by express agreement or 
from the circumstances of the transaction, that it 
was not the intention of the parties that it should 
be received as such,6or where the transaction was 


Kev.—iSchmaling- v. Johnston, 13 P. 
2d 1111, 54 Nev. 233, affirmed 27 
P.2d 1059, 55 Nev. 164. 

N.J.—^Pignone v. Brooks, 199 A. 372, 
120 N.J.Liaw 258—^Bnion Cleaners 
& Byers v. Zeidman, 172 A. 546, 
113 N.J.Law 86. 

jST.Y.—I ndustrial Bank of Commerce 
V. Shapiro. 94 N.T.S.2d 437, 276 
App.Div. 370—Mause Builders v. 
Northrup, 60 ]Sr.Y.S.2d 30, 186 Misc. 
839—Corpus Juris quoted in Colo¬ 
nial Beacon Oil Co. v. Jones, 298 N. 
Y.S. 218, 219, 163 Misc. 826. 

Ohio.—Steward v, Bvatt, 56 N.B.2d 
159, 143 Ohio St. 647. 

Pa.—Easton School Dist v. Continen¬ 
tal Casualty Co., 155 A. 93, 304 Pa. 
67—Winters v. Wolf skill, 190 A. 
395, 126 Pa.Super. 168. 

Tenn.—^Bickers & Judd v. Pixton, 15 
Tenn.App. 222. 

Wash.—Olson v. Chapman, 104 P.2d 
344, 4 Wash.2d 522. 

48 C.J. P 611 note 42. 

Note of third person see infra § 29. 
Payment for bank stock by notes see 
Banks and Banking § 62. 

Payment of rent by note or other in¬ 
strument see Landlord and Ten¬ 
ant § 540. 

Ordinary or exceptional cases 

(1) Ordinarily, a debt is not paid 
and discharged by the giving and 
acceptance of a note. 

Xr.S.—U. S., to Use of Noland Co., v. 
Maryland Casualty Co., B.C.Md., 38 
P.Supp. 479. 

Cal.—^American Marine Paint Co. v. 
Tooley, 127 P.2d 960, 53 Cal.App.2d 
530, 

(2) The situation in a particular 
case, however, was deemed to be 
such as to require a holding that 
there was payment for certain mate¬ 
rials, as between a materialman and 
a contractor.—^U, 'S. to Use of No¬ 
land Co. V. Maryland Casualty Co., 
D.C.Md., 38 P.Supp. 479. 

Note is only promise to pay, and 
not payment,—^Fidelity Savings State 
Bank V. Grimes, 131 P.2d 894, 156 j 
Kan. 55. 


delation, to cash payment 

(1) Giving of note does not consti¬ 
tute cash payment. 

U. S.—Eckert v. Commissioner of In¬ 
ternal Revenue, C.C.A., 42 P.2d 

158, affirmed 51 S.Ct. 373, 283 U.S. 
140, 75 L.Ed. 911. 

Kan.—Fidelity Savings State Bank 
V. Grimes, 131 P.2d 894, 156 Kan. 
55. 

(2) In absence of evidence of un¬ 
derstanding or intention that notes 
given for purchase price were to be 
accepted as equivalent of cash, they 
could not be so considered.—Stiver 

V. Commissioner of Internal Reve¬ 
nue, C.C.A.S, 90 P.2d 505. 

tTutil actually paid, notes do not 
operate as payment, in the absence 
of an agreement that they shall con¬ 
stitute payment.—Blackshear Mfg. 
Co. V. Harrell, 12 S.E.2d 328, 191 Ga. 
433—Cohen’s Department Stores v. 
Siegel, 2 S-E.2d 762, 60 Ga.App. 79. 
Secured note 

Execution and delivery of mort¬ 
gage or trust deed to secure note 
do not render note operative as pay¬ 
ment, unless it was so agreed.— 
Scheer v. Brooks, 65 S.W.2d 107, 333 
Mo. 1201. 

Action on account is not necessar¬ 
ily Tbarred by the giving of a note 
for the amount of the account.— 
Townsend v. Moseley, 134 S.W.2d 
660, 234 Mo.App. 538. 

50. Cal.— Corpus Juris quoted in 
W'estberg v. Whittiken, 281 P. 509, 
511, 101 CaLApp. 204. 

La.—^Lacey v. Hall, 6 La.Ann. 1. 

51. N.J.—^Paul V. Columbian Nat- 
Life Ins. Co., 15 A.2d 636, 125 N.J. 
Law 350—^Fignone v. Brooks, 199 
A. 372, 120 N.J.Law 258—Union 
Cleaners & Dyers v. Zeidman, 172 
A. 546, 113 N.J.Law 86. 

52. Cal.—^American Marine Paint 
Co. V. Tooley, 127 P.2d 960, 53 Cal. 
App.2d 530. 

53. N.Y.—^Manse Builders v. North- 
up, 60 N.Y.S.2d 30, 186 Misc. 839. 

Postponement of right of action un¬ 
til maturity of note see Actions 
§ 124 g. 


54. Cal.—Corpus Juris quoted in 
Westberg v. Whittiken, 281 P. 509, 
511, 101 Cal.App. 204. 

La.—Richard v. Blair, App., 20 So. 
2d 577. 

48 C.J. p 612 note 45. 

Payment deemed to have been made 
in cash 

La.—Richard v. Blair, supra. 

55. Cal.—Corpus Juris quoted in 
Westberg v. Whittiken, 281 P. 609, 
511, 101 CaLApp. 204. 

Tex.-—Terry v. Dale, 65 S.W. 61, 396, 
27 Tex.Civ.App. 1. 

66. U.S.—^Anthony P. Miller, Inc. v. 
C. I. R., C.C.A.3, 164 F.2d 268, 49 
A.L.R. 1219, certiorari denied 68 
S.Ct. 741, 333 U.S. 861, 92 L.Ed. 
1140—Corpus Juris cited in Huron 
College V. Union County Trust Co., 
C.aAS.D., 77 P.2d 609, 612—In re 
Wil-Loro Cafeterias, D.C.N.Y., 22 
P.Supp. 522. 

Cal.—Corpus Juris quoted in West¬ 
berg V. Whittiken, 281 P. 609, 511, 
101 Cal.App. 204. 

Idaho.—International Trust Co. v. 
City of Rexburg, 281 P. 472, 48 
Idaho 279. 

Iowa.—^People’s Sav. Bank of Blakes- 
burg V. Smith, 230 N.W. 565, 210 
Iowa 136, 69 A.L.R. 399. 

N.Y,—Sedwitz v. Arnold, 299 N.Y.S. 
848, 164 Misc. 892. 

Pa.—^Wessel v. Montgomery, 163 A. 
347, 106 Pa.Super. 341. 

Wis.—Penterman v. Penterman, 300 
N.W. 765, 239 Wis. 17. 

48 C.J. p 612 note 47. 

57. Or.—^Pirst Nat. Bank of Port¬ 
land, 168 P.2d 354, 179 Or. 26, 169 
A.L.R. 1426. 

58. Mass.—^Rosenberg v. Robbins, 
194 N.E. 291, 289 Mass. 402. 

59. Mass.—^Rosenberg v. Robbins, 
supra. 

48 C.J. p 612 notes 48, 49, p 613 notes 
50, 51. 

60. Ind.—Bradway v. Croenendyke, 
55 N.E. 434, 153 Ind. 508. 

48 C.J. p 613 note 52. 

Rebuttal of presumption of payment 
see infra § 110. 


230 



70 C.J.S, 


PAYMENT 


fraudulent or made under a misapprehension of 
the facts.61 It has been held that, if the paper 
proves unproductive, the creditor may sue on the 
original demand.62 Also, a bill or note not gov¬ 
erned by the law merchant is not a payment in 
the absence of agreement or consent to receive 
it as such.63 

Note constituting part of original contract, A 
note given as part of the original contract creat¬ 
ing the obligation may be merely evidentiary as 
an admission by the obligor of the amount to be 

paid.64 

Delay in presenting for payment. Where a cred¬ 
itor, having received a draft, negligently fails to 
present it within a reasonable time, and it would 
have been paid if presented within such time, he 
thereby makes the instrument his own, and it op- 


§ 23 

erates as payment, at least as to third persons.®^ 
b. Agreement or Consent of Creditor 

A bill of exchange or promissory note executed and 
delivered by a debtor to his creditor constitutes a pay¬ 
ment of, and discharges, the debt when it is so agreed, 
understood, or intended by the parties; but some author¬ 
ities limit the rule to an express agreement, and author¬ 
ities which consider the rule applicable to an implied 
agreement insist that the implication be clear. 

A bill of exchangers or promissory notes'^ execut¬ 
ed and delivered by a debtor to his creditor consti¬ 
tutes a payment, and discharges the debt, when it 
is so agreed, understood, or intended by the par¬ 
ties, or when the creditor consents to receive it 
as such, whether or not such bill or note is after¬ 
ward paid,68 except when the agreement is condi¬ 
tional and the condition fails.®^ According to some 
authorities, an express agreement is necessary,'^ 


Secured debt 

The acceptance of a negotiable 
note for a secured debt does not 
discharge the debt, since the infer¬ 
ence warranted in such case is that 
the creditor does not intend, and is 
not understood by the debtor to in¬ 
tend, to relinquish his security by 
accepting the note as payment.— 
Freedman v. Peoples Nat. Bank of 
Marlborough, 196 N.E. 846, 291 Mass. 
168—Rosenberg v. Robbins, 194 N.E. 
291, 289 Mass. 402. 

Availability of general assets 

Fact that debtor possesses general 
assets which can be reached by cred¬ 
itor and applied to payment of debt, 
but cannot be reached and applied 
to payment of note given for debt 
because of exemption law, does not 
warrant inference that note was not 
accepted as payment of debt.—^Ros¬ 
enberg v. Robbins, supra. 

61. U.S.—Baker v. Draper, C.C. 
Mass., 2 P.Cas.No.766, 1 Cliff. 420. 

Fraud or invalidity generally see 
infra subdivision d of this section. 

62. Mass.—^Zerrano v. Wilson, 8 
Cush. 424. 

Vt.—^Torrey v. Baxter, 13 Vt. 462. 

63. Ind.—^Newell v. Newell, 12 N.E. 
2d 344, 213 Ind. 261. 

48 C.J. p 613 note 56. 

64. Ga.—^Dixon v. Weatherly, 192 S. 
E. 830, 56 Ga.App. 406. 

65. Minn.—^Pohl v. Johnson, 229 N. 
W. 555, 179 Minn. 398. 

66. W.Va.—Garrett v. Patton, 95 S. 
E. 437, 81 W.Va. 771. 

48 C.J. p 613 note 59. 

67. XJ.S.—^Anthony P. Miller, Inc. v. 
C. I. R., C.C.A.3, 164 P.2d 268, 49 
A.L.R. 1219, certiorari denied 68 
S.Ct. 741, 333 U.S. 861, 92 L.Ed. 
1140—Taylor v. Tulsa Tribune Co., 
C.C.A.Okl., 136 F.2d 981. 

Alaska.—Selid v, Kaye, 11 Alaska 
352. 


Cal.—Gardner v. Shreve, 202 P.2d 
322, 89 Cal.App.2d 804—Kress v. 
Tooker-Jordan Corporation, 284 P. 
685, 103 Cal.App. 275—Taylor v. 
King, 282 P. 1017, 102 -Cal.App. 
361. 

Fla.—Murphy v. Green, 135 So. 531, 
101 Fla. 814. 

Ga.—Farmers & Merchants Bank of 
Charing v. Rogers, 189 S.E. 274, 55 
Ga.App. 38—^Nash Motors Co. v. J. 

M. Harrison & Co., 183 S.E. 202, 
52 Ga.App. 333. 

Ill.—^First Nat. Bank v. Village of 
Dolton, 5 N.E.2d 732, 288 IlLApp. 
85. 

Mont.—Gallaher v. Theilbar Realties, 
18 P.2d 1101, 93 Mont. 421. 

N.J.—^Pignone v. Brooks, 199 A. 372, 
120 N.J.Law 258. 

Pa.—^Ellsworth v. Husband, 181 A. 

90, 119 Pa.Super. 245. 

Wyo.—^Hatten Realty Co. v. Baylies, 
290 P. 561, 42 Wyo. 69, 72 A.L.R. 
587. 

48 C.J. p 613 note 60. 

Authority of agent to receive com¬ 
mercial paper in payment see 
Agency § 107 b (2). 

68. Ark.—Loth v. Mothner, 13 S.W. 
594, 53 Ark. 116. 

Fla.—Murphy v. Green, 135 So. 531, 
101 Fla. 814. 

Mont.— Corpus Juris cited in Galla¬ 
her V. Thielbar Realties, 18 P.2d 
1101, 1103, 93 Mont. 421. 

69. Vt.—^Hayward v. Billings, 48 Vt. 
355. 

70. Minn.—Penn Anthracite Mining 
Co. V. Clarkson Securities Co., 287 

N. W. 15, 205 Minn. 517—Hirleman 
V. Nickels, 258 N.W. 13, 193 Minn. 
51. 

Wis.—^Penterman v. Penterman, 300 
N.W. 765, 239 Wis. 17. 

48 C.J. p 614 note 63. 

ZzL California 

(1) The text rule is supported by 
several decisions.—Comptoir D’Es- 
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compte v. Dresbach, 20 P. 28, 78 Cal. 
15—Brown v. Olmstead, 50 Cal. 162 
—Griffith V. Grogan, 12 Cal. 317— 
Prank v. Repp & Mott, 161 P.2d 279, 
70 Cal.App.2d 407—Mayer v. West, 
273 P. 849, 96 Cal.App. 31—Clark v. 
Berlin Realty Co., 164 P. 333, 33 Cal. 
App. 50. 

(2) In some decisions, however, 
the view has been taken that an ex¬ 
press agreement is not necessary and 
that an agreement implied from the 
conduct of the parties may be suffi¬ 
cient.—Llewellyn Iron Works v. 
Reed, 11 P.2d 657, 123 Cal.App. 607— 
Kress v. Tooker-Jordan Corporation, 
284 P. 685, 103 Cal.App. 275—Swan 
V. -Smith, 283 P. 829, 102 Cal.App. 541. 

(3) Also, it has been held that the 
question whether trade acceptances 
were received in payment of a pre¬ 
existing debt and the question 
whether such acceptances suspended 
payment of the original debt are, in 
the absence of any express agreement 
between the creditor and debtor, to 
be determined from all the facts and 
circumstances bearing thereon, and 
that the intent with which the ac¬ 
ceptances were given by the debtor 
and received by the creditor is an 
important element to be considered 
in the determination of such ques¬ 
tions.—J. D. Bassett Mfg. Co. v. Os¬ 
wald, 45 P.2d 821, 7 Cal.App.2d 262. 

Xu Missouri 

(1) There are decisions stating 
and adhering to the text rule.— 
Scheer v. Brooks, 65 S.W.2d 107, 333 
Mo. 1201—^Leabo v. Goode, 67 Mo. 
126—The Charlotte v. Hammond, 9 
Mo. 59, 43 Am.D. 536—Cave v. Hall, 
5 Mo. 59—Mutual Life of Illinois v. 
McKinnis, App., 15 S.W.2d 935—^Mis¬ 
souri State Highway Bd. v. Southern 
Surety Co., App., 9 S.W.2d 92—Big 
Pour Impl. Co. v. Chesney, 223 S.W. 
944, 204 Mo.App. 285—American Law 
Book Co. V. Corbett, 141 S.W. 718, 
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but, according to others, an express agreement is 
not necessary, and an implied agreement, ascer¬ 
tained from the circumstances and the conduct of 
the parties, may be sufficient,provided the im¬ 
plication is clear .'^2 

A mere attempt to collect or enforce a bill or 
note from which no payment results is not such an 
appropriation of it as to discharge the debt^S 

c. Transfer by Creditor 

Although a bill or note was received by a creditor 
otherwise than as payment, it will be treated as having 
been accepted in discharge of the debt where it has been 
transferred by the creditor to, and it remains in the 
bands of, a third person. 


While the mere transfer hy a creditor to a third 
person of a bill or note not received as payment 
does not extinguish the debt,*^^ as long as such bill 
or note is outstanding in the hands of a third per¬ 
son it will be treated as having been accepted in 
discharge of the debt so as to bar action thereonJS 

d. Effect of Fraud or Invalidity 

Payment is not effectuated by the delivery by a debtor 
to his creditor of a bill o-r note which is invalid or un¬ 
enforceable; nor is the debt discharged where the cred- 
itor's consent to receive the bill or note Is procured by 
fraud or misrepresentation. 

No payment is effectuated by the delivery by a 
debtor to his creditor of a bill or note which is in- 


162 Mo.App. 72—Peoples’ Bank v. 
Stewart, 133 SAV. 70, 152 Mo.App. 314 
—McCormick Harvesting Mach. Co. 
V. Blair, 124 S.W. 49. 146 Mo.App. 
374. 

(2) It has also been held that the 
giving of a promissory note for pre¬ 
existing debt does not extinguish 
indebtedness for -which note is given, 
■without special or express contract 
imparting that effect to the trans¬ 
action.—State ex rel. Hardy v. Far¬ 
ris, 47 S.W.2d 198, 226 Mo.App. 1007 
—Morton Electric Co. v. Schramm, 
App., 277 S.’SV. 368. 

(3) In a few decisions, ho-wever, 
it has been said that in order for 
note to extinguish precedent debt, 
clear agreement or manifestation of 
intention of both parties to that ef¬ 
fect is essential,—^Hunter v. Hunter, 
39 S.W.2d 359, 327 Mo. S17—Wolfson 
V. Baltimore Bank of Kansas City, 
App., 157 S.W.2d 560. 

(4) It is also said that such agree¬ 
ment or intention may be inferred, 
as in the case of other contracts, 
from the facts, circumstances, and 
conduct of the parties.—^tVolfson v. 
Baltimore Bank of Kansas City, su¬ 
pra. 

(5) In one decision, the authorities 
were reviewed, but the point was 
not expressly passed on, a check, 
rather than a bill or note, being in¬ 
volved and there being neither an ex¬ 
press agreement for satisfaction and 
discharge of a claim by the check 
nor anything in the facts and cir¬ 
cumstances to show that such was 
the intention of the parties.—Grif¬ 
fin V. Priest, App., 137 S.W.2d 685- 

(6> It was held in one decision 
that a seller, after foreclosing a 
mortgage given to secure notes, can¬ 
not be heard to say that he did not 
accept the notes in full payment of 
the purchase price.—Harmon v. 
Bickerson, App., 184 S.W. 139—48 
O.J. P 614 note 64 [d]. 

71- Mich.—Chase v. Gregory, 263 

KW. 789, 274 Mich. 32. 

Mont-—Tale Oil Corporation v. Sed- 


lacek, 43 P.2d 887, 99 Mont. 411— 
Gallaher v. Theilbar Realties, 18 
P.2d 1101, 93 Mont. 421. 

48 C.J. p 614 note 64. 

Question is one of intention of the 
parties to the transaction; and such 
intention prevails. 

Conn.—^Equitable Industrial Loan 
Boc. V. Kelly, 199 A, 766. 124 Conn. 
346, 116 A.L.R. 1357. 

Iowa.—^Hookert v. New York Life 
Ins. Co., 276 N.W. 422, 224 Iowa 
789- 

Or.—^First Nat. Bank of Portland v. 
Noble. 168 P.2d 354, 179 Or. 26, 169 
A.L.R. 1426. 

In federal courts 

(1) Some decisions of federal 
courts are in accord with the text 
rule.—Taylor v. Tulsa Tribune Co., 
C.C.A-Okl., 136 P.2d 981—A. Leschen, 
etc., Rope Co. v. Mayflower Gold 
Min., etc., Co., C.C.A.Colo., 173 F. 855, 
97 C.C.A. 465, 35 L.R.A.,N.S., 1. 

(2) According to other federal de¬ 
cisions, however, an express agree¬ 
ment is necessary.—^In re Wil-Low 
Cafeterias, D.C.N.T., 22 P.Supp. 522 
—Union Electric Steel Co, v. Im¬ 
perial Bank of Canada, C.C.A.Pa., 286 
F. 857. 

(3) In. one decision it is said that 
there must be either an express 
agreement that the bill of exchange, 
promissory note, or other promise to 
pay is received as payment or clear 
and satisfactory proof of the inten¬ 
tion that it is so received-—^People’s 
Nat. Bank of Hot Springs v. Moore, 
C.C.A.S.D.. 25 F.2d 599. 

Xu lUiuois 

(1) There are decisions adhering 
to or recognizing the text rule.— 
Wilhelm v. Schmidt, 84 Ill. 183— 
White V. Jones, 38 Ill. 159—Short v. 
Weisenborn, 193 HI.App. 183—Davis, 
etc.. Bldg., etc,, Co. v. Montrose But¬ 
ter, etc., Co., 59 Ill.App. 573. 

(2) In one decision, however, it 
was said that taking note for pre¬ 
existing debt did not operate as pay¬ 
ment unless expressly so agreed or 
creditor parted with note or was 
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guilty of laches in passing it for 
payment.—Schuman v. Arsht, 249 Ill. 
App. 562. 

Xn New Hampshire 

(1) The text rule has been fol¬ 
lowed.—Randlet v. Herren, 20 N.H. 
102—Johnson v. Cleaves, 15 N.H. 332. 

(2) In an earlier decision, how¬ 
ever, an express agreement was con¬ 
sidered necessary.—Jaffrey v. Corn¬ 
ish, 10 N.H. 506. 

In New York 

(1) It has been asserted that a 
clear agreement by creditor that he 
will take risk of payment of note of 
debtor and that debt is discharged 
thereby, or indubitable intention of 
both parties to such effect, is re¬ 
quisite to extinguish a debt by tak¬ 
ing of debtor's note.—Sedwitz v. Ar¬ 
nold, 299 N.T.S. 848, 164 Misc. 892. 

(2) It has also been held that re¬ 
tention and refusal, on demand, to 
surrender indorsed notes conditional¬ 
ly accepted constituted acceptance 
thereof as payment.—^Levine v. Fish¬ 
man, 235 N.Y.'S. 549, 134 Misc. 350. 

(3) According to some decisions, 
however, an express agreement is 
necessary.—Sawyer v. Marmaro, 235 
N.T.S. 631, 134 Misc. 476, affirmed 
238 N.T.S. 924, 228 App.Div. 754— 
Crane v, McDonald, 45 Barb. 364— 
Johnson v. Weed, 9 Johns. 310, 6 
Am.D. 279. 

72. TT.S.—^A. Leschen, etc.. Rope Co. 
V. Mayflower Gold Min., etc., Co., 
C.C.A.C 0 I 0 ., 173 F. 855, 97 C.C.A. 
465, 35 L.R.A.,N.S.. 1. 

Clear agreement or manifestation 
of intention of both parties is es¬ 
sential.—Murphy v. Green, 135 So. 
531, 101 Fla. 814. 

73. U.S.—Olyphant v. St. Louis Ore, 
etc-, Co., aC.Mo., 28 P. 729. 

74. Me.—Goodnow v. Howe, 20 Me. 
164. 37 Am.D. 46, 

48 C.J. p 614 note 68. 

75. Ga.— Corpus Juris cited in Hiatt 
V. Edwards, 182 S.E. 634, 636, 52 
Ga.App. 152. 

48 C.J, p 614 note 69, 
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valid or unenforceable,as where it is defective 
in form,'^'^ or usurious,or was never delivered;'^® 
nor is the debt discharg'ed where the creditor's 
consent to receive the bill or note is procured by 
fraud or misrepresentation,80 unless such fraud is 
waived.81 Where a contract of rental is not void 
or invalid for any reason, it is immaterial that a 
note given as evidence of the amount of rent is 
void and invalid because it was executed on Sun¬ 
day. 8 2 

e. Bill or Note of Some of Oodebtors 

Except where the creditor agrees or consents to re¬ 
ceive it in satisfaction of the debt, a biil or note executed 
by one or more, but less than the whole number, of joint 
debtors is not a payment of a preexisting indebtedness so 
as to discharge the other debtors. 

A bill or note executed by one or more, but less 
than the whole number, of joint debtors is not a 
payment of a preexisting indebtedness so as to dis¬ 
charge the other debtors,83 even in those jurisdic¬ 
tions where a negotiable bill or note of a debtor is 
ordinarily regarded as payment,84 except where the 
creditor agrees or consents to receive it in satisfac¬ 
tion of the debt.85 Also, separate notes of each 
of two or more persons jointly indebted, for their 
respective shares of the debt, do not discharge the 
joint obligation, in the absence of the creditor’s 
agreement or consent thereto, 8 6 although, by ex¬ 
tending the time of payment of the share of one, 
the note may operate to extinguish the liability of 
the others, considered as sureties, for such share. 8 7 

f. Bill or Note of Agent for Principars Debt 

A draft or promissory note of an agent executed for 
the debt of his principal does not discharge the debt, ex¬ 
cept when the creditor agrees or consents to receive it 
as payment. 


In most Jurisdictions it has been held that a 
draft88 or promissory note®^ of an agent executed 
for the debt of his principal does not discharge the 
debt, except when the creditor agrees or consents 
to receive it as payment thereof,30 although, on 
principles of estoppel, if the creditor, by giving a 
receipt as for money, or otherwise, induces the 
principal debtor to deal differently with his agent 
than he otherwise would do, the debt is dis- 
charged.3i Where the minority rule as to bills and 
notes, as discussed supra subdivision a of this sec¬ 
tion, obtains, however, the bill or note of an agent, 
received with knowledge of his agency, is regarded 
as payment of the principal debt, in the absence of 
evidence rebutting the presumption of payment 
and, as in other jurisdictions, the note of an agent 
is payment where it is accepted as such by the cred¬ 
itor. 9 3 

§ 24. - Checks 

a. In general 

b. Agreement or consent of creditor 

c. Negotiation or deposit 

d. Diligence and laches 

a. In General 

The delivery to, or acceptance by, the creditor of the 
debtor's check, as distinguished from the actual payment 
of the check, is not absolute payment of the obligation 
for which the check is given In the absence of any agree¬ 
ment or consent to receive it as payment, or any laches 
or lack of diligence on the part of the creditor, or nego¬ 
tiation of the check by him. 

The delivery to, or acceptance by, the creditor of 
his debtor’s check, although for convenience often 


76. Ala.—^Lee v. Fontaine, 10 Ala. 
755, 44 Am.D. 505. 

48 C.J. p 615 note 71. 

77. N.H.—Wright v. First Crockery 
Ware Co., 1 N.H. 281, 8 Am.D. 68. 

Vt.—iTorrey v. Baxter, 13 Vt. 452. 
76- Wis.—^Meshke v. Van Doren, 16 
Wis. 319. 

48 C.J. p 615 note 73. 

79- Minn.—Kehrer v. Seeman, 235 
N.W. 386, 182 Minn. 596. 

80. Mass.—^American Malting Co. v. 
Souther Brewing Co., 80 N.E. 526, 
194 Mass. 89. 

48 aj. p 615 note 74. 

81- Vt.—^Ricker v. Adams, 8 A. 278, 
59 Vt. 154. 

48 C.J. p 615 note 75. 

82. Ga.—^Dixon v. Weatherly, 192 
'S.B. 830, 56 Ga.App. 406. 

83. Ky.—U. S. Rubber Products v. 
Browne, 150 S.W.2d 661, 286 Ky. 
147. 


Mich.—Corpus Juris quoted iu Stad- 
ler V. Ciprian, 251 N.W. 404, 408, 
265 Mich. 252—^Feldpausch v. Hen- 
dershot, 239 N.W. 338, 256 Mich. 
204. 

Tex.—^Magee v. First "State Bank of 
Chilton, Civ.App., 13 S.W.2d 947. 

48 C.J. p 615 note 78. 

84- Vt.—^Manatee Doan & Mortgage 
Co. V. Manley’s Estate, 175 A. 14, 
106 Vt. 356. 

48 C.J. P 615 note 79. 

85. Wis.—Grubbe v. Pierce, 145 N. 
W. 207, 156 Wis. 29, 51 D.R.A„N.S.. 
358, Ann.Cas.l915C 1148, 

48 C.J. p 615 note 80. 

86. Iowa.—^Drake v. Hill, 3 N.W. 
811, 5 N.W. 745, 53 Iowa 37. 

Md.—^Yates v. Donaldson, 5 Md. 389, 
61 Am.D. 283. 

87. Iowa.—^Drake v. Hill, 3 N.W. 
811, 5 N.W. 745, 53 Iowa 37, 
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88. Ga.—Hogg V. Cole, 128 S.E. 222, 
34 Ga.App. 120. 

48 C.J. p 615 note 86. 

89. Ga.—^Keller v. Singleton, 69 Ga. 
703. 

48 C.J. p 615 note 87. 

Payment of decedent’s debt by per¬ 
sonal representative’s promissory 
note see Executors and Adminis¬ 
trators § 468 c. 

90. N.T.—^Porter v. Talcott, 1 Cow. 
359. 

91- N.H.—Wright v. First Crockery 
Ware Co., 1 N.H. 281, 8 Am.D. 68. 

48 C.J. p 616 note 90. 

Operation and conclusiveness of re¬ 
ceipt for payment by bill or note 
see infra § 48. 

92. Mass.—^French v. Price, 24 Pick. 
13. 

93. Mass.—Perkins v. Cady, 111 
Mass, 318. 
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treated as the passage of money ,is not payment, 95 
even though the check is certified before delivery,9® 
in the absence of any agreement or consent to 
receive it as payment, or any laches or want of 


diligence on the part of the creditor, or the negotia¬ 
tion of the check by him, as discussed infra sub¬ 
divisions b-d of this section. In such case, the 
original debt is not paid or discharged unless,97 


94. Iowa.— CJorpus Juris quoted in 
Kruidenier Cadillac Co. v. Man- 
hardt, 26S N.W. 282. 283, 220 Iowa 
787— Corpus Juris quoted ia 
Schwab V. Roberts, 263 IST.W. 19, 
24. 220 Iowa 958. 

ISTev.— Corpus Juris quoted in Rup- 
pert V. Edwards, 216 P.2d 616. 625. 
48 C.J. p 617 note 20. 

Commou parlance 

It is most common to speak of 
'“paying’" an obligation by giving 
•one’s check for it, that being the 
most common method of paying bills 
in this country.—^Anthony P. Miller, 

l nc. V. C. I. R-, C.O.A.3, 164 P.2d 268, 
4 A.Li.R. 1219, certiorari denied 68 
S.Ct. 741, 333 U.S. 861, 92 L.Ed. 1140. 

95. TJ.S.—Corpus Juris cited in 
Eagleton v. Commissioner of In¬ 
ternal Revenue, C.C.A.8, 97 F.2d 
62, 63—^Mittry Bros. Const. Co. v. 

U. S., for Use of Belmont, C.C.A. 
Idaho, 75 P.2d 79—^Beers v. Feder¬ 
al Sec. Adm’r, D.C.Conn., 80 P. 
Supp. 183, affirmed, C.C.A., 172 F.2d 
34— A, T. Jergins Trust v. Rogan, 
D.C.Cal., 40 F.Supp. 40. 

Cal.—Mendiondo v. Greitman, 209 P. 
2d 817, 93 Cal.App.2d 765—^Ameri¬ 
can Marine Paint Co. v. Tooley, 127 
P.2d 960, 53 Cal.App.2d 530—Druk- 
ker V. Howe & Haun Inv. Co., 29 
P.2d 289, 136 Cal.App. 437—^Peo¬ 
ple’s Finance & Thrift Co. of Po¬ 
mona Valley v. Matthews Fruit 
Co., 286 P. 710, 104 Cal.App. 630— 
■Swan V. Smith, 283 P. 829, 102 Cal. 
App. 641. 

Conn.—^Alexiou v. Bridgeport-Peo- 
ple’s Sav. Bank, 148 A. 374, 110 
Conn. 397. 

Del.—State v. "Vandenburg, 2 A.2d 
916, 9 W.W.Harr. 498. 

Fla.—Cowen v. Indianapolis Life Ins. 

Co., 157 So. ISO, 116 Fla. 814. 

Ga.—Sanders v. Lifsey, 153 S.E. 104, 
41 Ga.App. 395. 

Ill.—^Henderson v. Leigh, 271 Ill.App. 
273. 

l nd. —^Karvalsky v. Becker, 29 N.E.2d 
560, 217 Ind. 524, 131 A.L.R. 1074 
—^Farmers Nat. Bank of Reming¬ 
ton V. Rottger, 200 N.E. 246, 209 
Ind. 632, 

Iowa.—^Hockert v. New York Life 
Ins. Co.» 276 N.W. 422, 224 Iowa 
-789— ’Corpus Juris quoted in Kruid¬ 
enier Cadillac Co. v. Manhardt, 263 
N.W. 282, 283, 220 Iowa 787— Cor- 
3 ?us Juris quoted iu Schwab v. 
Roberts, 263 N.W. 19, 24, 220 Iowa 
9S.8. 

Kan.—Grant v. Reed, 193 P.2d 214, 
165 Kan. 27. 

Ky.—Breckinridge County v. Gann¬ 
away, 47 S.W.2d 934, 243 Ky. 49— 
iCoj^pns Juris cited in Cogar Grain 


& Coal Co. V. McGee, 44 S.W.2d 
551, 553, 241 Ky. 485. 

La.—Ray v. Canal Bank & Trust Co., 
173 So. 101, 186 La. 547—Bain v. 
Worsham, App., 159 So. 463—^Wes- 
sell Plumbing Co. v. Scriber & 
Curtis. 134 So. 336, 16 La.App. 505. 

Mass.—Indemnity Ins. Co. of North 
America v. Paige, 13 N.E. 2d 616, 
299 Mass. 523—Cochrane v. Zahos, 
189 N.E. 831, 286 Mass. 173. 

Mo.— Corpus Juris cited in Rhodus 

V. Geatley. 147 S.W.2d 631, 638. 347 
Mo. 397— Corpus Juris cited in Ret- 
tinghouse v. Krey Packing Co., 
App., 200 S.W.2d 584—Griffin v. 
Priest, App., 137 S.W.2d 685— 
Maryland Casualty Co. v. Dobbin, 
108 S.W.2d 166, 232 Mo.App. 557. 

Nev.— ‘Corpus Juris quoted in Rup- 
pert V. Edwards, 216 P.2d 616, 626. 

N.J.—^Weisberger v. J. G, Corpora¬ 
tion. 151 A. 612, 107 N.J.Eq. 61— 
Hayes v. Federal Shipbuilding & 
Dry Dock Co., 68 A.2d 766, 5 N.J. 
Super. 212—Cellized Floors v. 
Glens Falls Indemnity Co. of New 
York. 156 A. 845, 9 N.J.Misc. 1111. 

N.M.—‘Franciscan Hotel Co. v. Al¬ 
buquerque Hotel Co., 24 P.2d 718, 
37 N.M. 456. 

N.Y.—Osborne v. Banco Aleman- 
Antioqueno, 29 N.Y.S.2d 236, 176 
Misc. 664. 

N.C.— Corpus Juris cited in South v. 
Sisk, 172 S.E, 193, 194, 205 N.C. 
655. 

Ohio.—^Hartford Accident & Indemni¬ 
ty Co. V, Morgan, App., 32 N.E.2d 
425— Corpus Juris cited in Toledo 
Trust Co. V. Pulton, App., 198 N.E. 
290, 293. 

Or.—Joppa V. Clark Commission Co., 
281 P. 834, 132 Or. 21. 

Pa.—Pourchot v. Real Estate-Land 
Title & Trust Co., 17 Pa.Dist. & 
Co. 7S1-—Keane v. Todd, Com.Pl., 61 
Montg.Co. 245, 

S.C.—^Atlantic Life Ins. Co. v. Bar¬ 
ringer, 178 S.E. 505, 175 S.C. 145— 
Baker v. State Highway Depart¬ 
ment, 165 S.E. 197. 166 S.C. 481. 

Tex.—Pitts V. G. P. C. Corp., Civ. 
APP., 228 'S.W-2d 261—Mashek v. 
Leonard, Civ.App., 186 S.W.2d 745, 
error dismissed—^Jefferson Stand¬ 
ard Life Ins. Co. v. Lindsey, Civ. 
App., 94 S.W.2d 549, error dis¬ 
missed—^Mary Gouts Burnett Trust 
V. Samuels, Civ.App., 59 S‘.'W.2d 
358. 

W.Va.—State v. Continental Casual¬ 
ty Co., 42 S.B.2d 820, 130 W.Va. 
147. 

48 C.J. P 617 note 21. 

Payment of particular obligations 
by check: 

Insurer’s liability for loss see In¬ 
surance § 1201. 
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Internal revenue taxes see Inter¬ 
nal Revenue § 773. 

Negotiable Instrument see Bills 
and Notes § 443. 

96. Ala.—Deal v. Atlantic Coast 
Line R. Co., 144 So, 81, 225 Ala. 
533, 86 A.L.R. 455. 

Iowa.—Corpus Juris quoted in Kruid¬ 
enier Cadillac Co. v. Manhardt, 263 
N.W. 282, 283, 220 Iowa 787—Cor¬ 
pus juris quoted in Schwab v. 
Roberts, 263 N.W. 19, 24, 220 Iowa 
958. 

Nev.—'Corpus Juris quoted in Rup- 
pert V. Edwards, 216 P.2d 616, 626. 
48 C.J- P 618 note 22. 

97, U.S.—^Hamilton v. R. S. Dickson 
& Co., C.C.A.N.Y., 85 P.2d 107— 
Manufacturers Finance Co. v. Arm¬ 
strong, C.O.A.N.C., 78 P.2d 289— 
Standard Inv. Co. v. Town of Snow 
Hill, N, C., C.C.A.N,C., 78 F.2d 33. 

Ind.—^Hulman & Co. v. Ginnicks, 194 
N.E. 489, 100 Ind.App. 99. 

Iowa.—Schwab v. Roberts, 263 N.W. 
19, 220 Iowa 958. 

Mont.—^Kalman v. Treasure County, 
275 P. 743, 84 Mont. 285. 

Neb.—State v. Farmers’ State Bank 
of Newman Grove, 248 N.W. 73, 
124 Neb. 693. 

N.J.—Condenser Service & Engineer¬ 
ing Co. v. Mocalex Corp. of Ameri¬ 
ca, 71 A.2d 404, 7 N.J.Super. 427. 
N.Y.—^Aupperle v. Doherty, 242 N.Y. 

S. 185, 137 Misc. 444. 

N.C.—South V. Sisk, 172 S.E. 193, 205 
N.C. 655. 

Okl.—^Aetna Life Ins. Co. v. Eakins, 
287 P. 402, 143 Okl. 52. 

S.'C.—^Atlantic Life Ins. Co. v. Bar¬ 
ringer, 178 S.E. 605, 175 S.C. 145— 
Holladay v. South Carolina Power 
Co., 168 S.E. 691, 169 S.C. 241. 
Tenn.—Spears v. People’s Bank, 79 
S.W.2d 289, 168 Tenn. 397. 

Wash.—^Hartmeier v. Eiseman, 208 P. 
2d 918. 

Acts constituting payment of checks 
see Banks and Banking § 349. 
iLack of valid payment 

(1) Where, under the circumstanc¬ 
es, there was no valid payment of 
checks, the debt remained unpaid.— 
Groff V. Road District No." 4, Ed¬ 
wards County, 271 Ill.App. 548. 

(2) There was no payment of the 
original indebtedness where the debt¬ 
or delivered his check to common 
agent who delivered his own check 
to creditor on same bank, which 
failed to open next day before pres¬ 
entation of check by creditor, the 
creditor not having received money 
or anything which he accepted in 
lieu thereof.—^Belcher v. Haddix, Mo. 
App., 44 S.W.2d 177. 
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and the check itself is actually paid on due 

presentment, or, it is sometimes stated, until it is 
honored^^ or accepted^ by the drawee; and, where 
the check is not paid on presentment, the creditor 
may treat it as a nullity,^ return it,^ and recover on 
the original debt,^ or, at his option, sue on the 
check.S 


§ 24 

On the other hand, where a check delivered to a 
creditor, although without any agreement or con¬ 
sent on his part to receive it as absolute payment, is 
in fact paid in due course, the debt is discharged pro 
tanto,® as of the time at which the check was 
received;'^ but a payment other than in due course 


(3) Where drawer, at payee’s re-, 
quest, agreed to, and did, stop pay¬ 
ment of the check before presenta¬ 
tion and payment, check did not dis¬ 
charge drawer’s obligation.—^N'ation- 
al Old Line Ins. Co. v. Russell, 67 S. 
W.2d 195, 188 Ark. 632. 

98- U.S.—Thomas v. Prudential Ins. 
Co. of America, C.C.A.N.C., 104 P.2d 
480—^Eagleton v. Commissioner of 
Internal Revenue, C.C.A.8, 97 F.2d 
62—Jefferson Standard Life Ins. 
Co. V. Wisdom, C.C.A.Miss., 68 F.2d 
665. 

Cal.—Drukker v. Howe & Haun Inv. 

Co., 29 P.2d 289, 136 Cal.App. 437. 
Conn.—Sperandeo v. Aetna Cas. & 
Sur. Co., 40 A.2d 280, 131 Conn. 
407. 

Ga.—Frost Motor Co. v. Pierce, 33 S. 
E.2d 910, 72 Ga.App. 447—Cohen's 
Department Stores v. Siegel, 2 S.B. 
2d 762, 60 Ga.App. 79—^JSTash Mo¬ 
tors Co. V. J. M. Harrison & Co., 
183 -S.E. 202, 62 Ga.App. 333. 

Ky.—Breckinridge County v. Ganna¬ 
way, 47 S.W.2d 934, 243 Ky. 49— 
Breathitt County Board of Educa¬ 
tion V. Cockrell. 38 S.W.2d 660, 238 
Ky. 694. 

La.—Richard v. Blair, App., 20 So.2d 
577—Lawrence J. Kern, Inc., v. 
Panos, App., 177 So. 432—Gulf Mo¬ 
tor Lines v. European Agencies, 
App., 155 So. 523—Lake Charles 
Peed Co. v. Sabatier, 125 So. 318, 
14 La.App, 233, reheard 129 So. 261, 
14 La.App. 233. 

Mich,—^Kay v. Wayne County, 264 K. 

W. 300, 274 Mich. 90. 

Mo.—State ex rel. Percy v. Cox, 30 
'S.W.2d 46, 325 Mo. 938—Retting- 
house V. Krey Packing Co., App., 
'200 S.W.2d 684—Martin v. Illinois 
Bankers Life Assur. Co., App., 91 

S.W.2d 646—^Newton Burial Park v. 
Davis, App., 78 S.W. 150. 

Nev.—Ruppert v. Edwards, 216 P.2d 
616. 

N.C.—South V. Sisk, 172 S.E. 193, 205 
ISr.C. 655. 

Ohio.—Toledo Trust Co. v. Pulton, 
198 N.E. 290, 50 Ohio App. 315. 
S.C.—Baker v. State Highway De¬ 
partment, 165 S.E, 197, 166 S.C. 481. 
Tex.—^Pitts V. G. F. C. Corp., Civ. 

App., 228 S.W.2d 261. 

99. D.C.—^Modern Engineering & 
Service Corp. v. McOrea, Mun.App., 
46 A.2d 767. 

Okl.—Liberty Nat. Bank of Weather¬ 
ford V. Simpson, 102 P.2d 844, 187 
Okl. 274. 

Zf check is dishonored and pay¬ 


ment thereof is refused, when it is ' 
presented, it is not payment of an 
indebtedness.—Riggen v. Lindley, 
236 N.W. 280, 58 S.D. 343. 

1. Ky.—^Breckinridge County v. 

Gannaway, 47 S.W.2d 934, 243 Ky. 

49. 

La.—Lawrence J. Kern, Inc. v. Panos, 

App., 177 So. 432. 

S.C.—Baker v. State Highway De¬ 
partment, 165 S.E. 197, 166 S.C. 

481. 

Suf9.ciency of acceptance of check as 
payment of debt 

(1) Bank's acceptance of check to 
pay claim of bank on which check is 
drawn constitutes payment if draw¬ 
er has credit to extent of check, al¬ 
though bank does not have funds to 
amount of check.—State v. Solomon- 
son, 245 N.W. 256, 60 S.D. 565. 

(2) When a bank, authorized, as 
agent of a creditor, to collect a debt, 
receives and accepts a check drawn 
on itself, such check is payment if 
the drawer of the check has credit 
with the bank to the extent of the 
check and if, as a matter of fact, 
there is money in the bank to meet 
the check.—Green v. Schmitt, 230 N. 
W. 233, 67 S.D. 1. 

(3) It has been held, however, that 
collecting bank could not assume 
debt by accepting depositor's check 
for amount of draft drawn on lat¬ 
ter for purpose of temporarily hiding 
its insolvency, instead of cashing 
check and forwarding amount to 
drawer of draft, and that there was 
no payment of the draft by the check 
where the check was not marked 
“paid,” but was pigeonholed by cash¬ 
ier of collecting bank, which made 
no record thereof and never convert¬ 
ed check into cash or its equivalent. 
—^Wessell Plumbing Co. v. Scriber & 
Curtis, 134 So. 336, 16 La.App. 505. 

(4) Also, it has been held that 
bank attempting to transfer depos¬ 
itor's money to second bank through 
check on third bank was not dis¬ 
charged from liability to depositor 
on subsequent insolvency of third 
bank before payment to second bank 
by fact that check was accepted by 
third bank and charged against first 
bank, where neither depositor nor 
second bank as its collecting agent 
had directed or consented to payment 
through check on third bank.— 
Spears v. People’s Bank, 79 S.W. 2d 
289, 168 Tenn. 397. 

12. Ga.—Oliver v. Hall County Mem¬ 
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orial Hospital, 15 S.E. 2d 257, 65 Ga. 
App. 59. 

3. Kan.—Grant v. Reed, 193 P.2d 
214, 165 Kan. 27. 

4. Ga.—Oliver v. Hall County Mem¬ 
orial Hospital, 15 S.E.2d 267, 65 
Ga.App. 59, 

Kan.—Grant v. Reed, 193 P.2d 214, 
165 Kan. 27. 

N.C.—South V. Sisk, 172 S.B. 193, 205 
N.C. 655. 

Creditor is remitted to his original 
rights 

U.S.—Manufacturers Finance Co. v. 

Armstrong, C.C.A.N.C., 78 F.2d 289. 
Obligation of debtor 

One w’-ho gives check on bank 
which cannot pay should not be re¬ 
lieved of obligation simply because 
bank charged his account and issued 
worthless draft to creditor.—U. S. 
Pipe & Foundry Co, v. City of Hor- 
nell, 263 N.Y.S. 89, 146 Misc. 812. 

5. N.C.—South V. Sisk, 172 S.E. 193, 
205 N.C. 665. 

6. Ga.—^Farmers & Merchants Bank 
of Charing v. Rogers, 189 S.B. 274, 
55 Ga.App. 38. 

Ill.—O. B. Avery Co, v. Highway 
Com’r of Road Dist. No. 8-1 in Wil¬ 
liamson County, 2 N.E.2d 77, 363 
Ill. 279. 

Ind.—Karvalsky v. Becker, 29 N.E.2d 
560, 217 Ind. 524, 131 A.D.R. 1074. 
La.—^Ray v. Canal Bank & Trust Co., 
173 So- 101, 186 La. 547—^Richard v. 
Blair, App.. 20 So.2d 577. 

Mo. — Corpus Juris cited in Rhodus 
V. Geatley, 147 S.W.2d 631, 638, 347 
Mo. 397. 

Nev.— Corpus Juris quoted in Rup¬ 
pert V. Edwards, 216 P.2d 616, 626. 
N.Y.—Reitz v. Krystofowicz, 4 N.Y, 
S.2d 410, 166 Misc. 814. 

N.C.—Raines v. Grantham, 171 S.E. 
360, 205 N.C. 340—^Morris v. Cleve, 
148 S.E, 253, 197 N.C. 253. 

Ohio.—Seiberling Rubber Co. v. 

Evatt, 16 Ohio Supp. 107. 

48 C.J. p 618 note 26. 
tTnauthorized payment after death of 
drawer 

Fact that drawer's death before 
presentation revoked drawee’s au¬ 
thority to pay check did not affect 
validity or effect of the check as be¬ 
tween drawer and payee, at least aft¬ 
er drawee’s payment,—Commission¬ 
er of Internal Revenue v. Bradley, 
C.C.A.6, 66 F.2d 728. 

7. U.S.—Commissioner of Internal 
Revenue v. Bradley, supra. 
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does not extinguish the debt* A check is according¬ 
ly often referred to as conditional payment,^ the 
condition being its collectability from the bank on 
which it is drawn.^o Qn fulfillment of the condition 
by payment of the check on presentation, the pay¬ 
ment, which was previously conditional, becomes 

absolute.^3. 

While it has been said that, in order for a check 
to have the effect of payment, the drawer must have 
sufficient funds in the bank to pay the check or it 
must appear that the check would be paid on pre¬ 
sentment in the usual course of business, it has 
been held that a check which is not paid or con¬ 
verted into cash or its equivalent is not payment of 
the obligation for which it is given, notwithstanding 
the drawer has sufficient funds on deposit with the 
bank to meet the check^^ and the bank is solvent,^^ 


and that, if the check is paid, it is immaterial that 
the bank is insolvent.^5 

Where payee procures certification of the check, 
ordinarily the indebtedness for which the check 
was given is paid;l^ but it is otherwise where the 
bank certifies the check by mistake after receipt of 
notice to stop payment.!'^ 

Relation to payment in cash, A payment by check 
is not a payment in cash but, where the check is 
cashed by the payee and paid by the drawee, pay¬ 
ment is deemed to have been made in cash.i9 

Check payable to person other than creditor will 
not be considered as payment to the creditor with¬ 
out explanation as to why it should be so con- 

sidered.20 


La.—Richard v. Blair, App., 20 So.2d 
577. 

Nev.—Corpus Juris quoted in Rup- 
pert V. Edwards, 216 P.2d 616, 626. 
N.M.—^Franciscan Hotel Co. v. Al¬ 
buquerque Hotel Co., 24 P.2d 718, 
37 456. 

K.J.—^Hayes v. Federal Shipbuilding- 
Sc Dry Bock Co., 68 A 2d 766, 5 
H.J.Super. 212. 

Ohio.—Seiberling Rubber Co. v. 

Evatt, 16 Ohio Supp. 107. 

W.Va.—Corpus Juris cited in State 
V. Continental Casualty Co., 42 S. 
B.2d 820, 824, 130 W.Va. 147. 

48 C.J. p 619 note 27. 

Payment relates back to the date 
of delivery and receipt of the check. 
Cal.—^Brukker v. Howe & Haun Inv. 

Co„ 29 P.2d 289, 136 CaLApp. 437. 
La.—^Ray v. Canal Bank & Trust Co., 
173 So. 101, 186 La. 547. 

Tex.—Texas Mut. Life Ins. Ass’n v. 
Tolbert, 136 S.W.2d 584, 134 Tex. 
419. 

S. ISTev.—Corpus Juris quoted in 
Ruppert V. Edwards, 216 P.2d 616, 
626. 

48 C.J, p 619 note 28. 

9* U.S.—Thomas v. Prudential Ins. 
Co. of America, C.C.A.N.C-, 104 F. 
2d 480—^Hamilton v. R. S. Dickson 
& Co., C.C.A.]Sr.T., 85 F.2d 107— 
Standard Inv. Co. v. Town of Snow 
Hill, N. C., C.C.A.H.C., 78 F.2d 33 
—Corpus Juris cited in Commis¬ 
sioner of Internal Revenue v. 
Bradley, C.C.A.6, 56 F.2d 728. 729. 
Ala.—^Ross V. State Life Ins. Co., 143 
So. 827, 225 Ala. 410—Glenn v. City 
of Birmingham, 137 So. 292, 223 
Ala. 501—^Wilder Mercantile Co. v. 
Le Maistre Ginning- Co., 159 So. 
260, 26 Ala.App. 275, certiorari de¬ 
nied 159 So. 262, 230 Ala. 23. 

La.—Corpus Juris cited in Gulf Mo¬ 
tor Lines v. European Agencies, 


App., 155 So. 523, 526—Wessell 
Plumbing Co. v. Scriber & Curtis, 
134 So. 336, 16 La.App. 505. 

Mich.—^Wriggelsworth v. Lott, 11 H. 
W.2d 843, 307 Mich. 161, 150 A.L. 

R. 856. 

Mont.—^Advance-Rumely Thresher 

Co. V. Hess, 279 P. 236, 85 Mont 
293—Saling v. Flesch, 277 P. 612, 
85 Mont 106. 

Nev.—Corpus Juris quoted in Rup¬ 
pert V. Edwards, 216 P.2d 616, 626. 
N.Y.—^Reitz V. Krystofowicz, 4 H.T. 

S. 2d 410, 166 Misc. 814. 

N.C.—Corpus Juris cited in Andrews- 
Cooper Lumber Co. v. Hayworth, 
172 S.E. 194, 196, 205 H.C. '585— 
South V. Sisk, 172 S.E. 193, 205 N. 
C. 655—Raines v. Grantham, 171 
S.E. 360, 205 K.C. 340. 

Ohio.—Schafstall v. Eastbourne Ga¬ 
rage, 30 H.E.2d 571, 65 Ohio App. 
481. 

Old.—Concho Washed Sand Co. v. 
Huntsberger, 43 P.2d 120, 171 Okl. 
486. 

Pa.—^Wendkos v. Scranton Life Ins. 
Co., 17 A.2d 895, 340 Pa. 550—Wes- 
sel V. Montgomery, 163 A. 347, 106 
Pa.Super. 341—S. A. Gerrard Co. of 
Philadelphia v. Tradesmens Nat. 
Bank & Trust Co., 21 Pa.Bist. & 
Co. 623, affirmed 177 A. 760, 318 
Pa. 100—'Corry Metal Corp. v. Mar¬ 
tin Screen & Metal Weatherstrip 
Co., 20 Pa.Bist. & Co., 583—^Keane 
V. Todd, Com.PL, 61 Montg.Co. 245. 
S.B.—State v. Solomonson, 245 N.W. 
256, 60 S.B. 665. 

Wash.—^Hartmeier v, Eiseman, 208 P. 
2d 918. 

W.Va.—Corpus Juris cited in Hare 

V. Connecticut Mut. Life Ins. Co. of 
Hartford, Conn., 173 S.E. 772, 774, 
114 W.Va. 679—Brandfass v. Kohn, 
168 S.E. 476, 113 W.Va. 442. 

Wis.—^Mars, Inc., v. Chubrilo, 257 N. 

W. 157, 216 Wis. 313. 

48 C.J. p 619 note 29. 

Presumption of acceptance of check 
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as conditional payment only see 
infra § 105. 

Check may be recei-ved as condition¬ 
al payment 

Iowa.—J. T. Enterline Sc Son v. An¬ 
drew, 231 N.W. 416, 211 Iowa 176. 

10. Nev.— Corpus Juris quoted in 
Ruppert V. Edwards, 216 P.2d 616, 
626. 

48 C.J. p 619 note 30. 

11. U.S,—Commissioner of Internal 
Revenue v. Bradley, C.C.A.6, 66 F. 
2d 728. 

Nev.—Ruppert v. Edwards, 216 P.2d 
616. 

Tex.—Texas Mut. Life Ass'n v. Tol¬ 
bert, 136 S.W.2d 584, 134 Tex. 419. 

Wis.—Mars, Inc. v. Chubrilo, 257 N. 
W. 157, 216 Wis. 313. 

12. Tex.—Cornelius v. Cook, Civ. 
App., 213 S.W.2d 767. 

13. Okl.—^Harryraan v. Bowlin, 4 P. 
2d 1011. 153 Okl. 202. 

14. La.—Wessell Plumbing Co. v. 
Scriber & Curtis, 134 So. 336, 16 
La App. 505. 

15. Wyo.—Conway v. Smith Mer¬ 
cantile Co., 46 P. 1084, 6 Wyo. 468. 

48 C.J. p 618 note 26 [a]. 

16- Ind.—^Karvalsky v. Becker, 29 
N.E.2d 560, 217 Ind. 524, 131 A.L.R. 
1074—^Nardine v. Kraft Cheese Co., 
52 N.E.2d 634, 114 Ind.App. 399. 

17. N.J.—Condenser Service & En¬ 
gineering Co. v. My cal ex Corp. of 
America, 71 A.2d 404, 7 N.J.'Super. 
427. 

18. U.S.—The Tietjen & Lang No. 2, 
B.C.N.J., 53 F.Supp. 459, motion de¬ 
nied, C.C.A., 143 F.2d 711. 

19. La.—^Richard v. Blair, App., 20 
So.2d 577. 

20. Pa.—^Badenhausen Corporation 

V. Lang Co., 170 A. 294, 314 Pa. 
201, followed in Badenhausen Cor¬ 
poration V. H. & B. Lang Mfg. Co., 
170 A. 296, 314 Pa. 207. 



70 C.J.S, 


TAYMENT 


b. Agreement or Consent of Creditor 

The original indebtedness is extinguished pro tanto 
where the creditor agrees or consents to receive a check 
of his debtor as payment. An express agreement is suf¬ 
ficient and, according to some authorities, is necessary 
for this purpose. 

Where a creditor agrees or consents to receive a 
check of his debtor as payment, the original indebt¬ 
edness is thereby extinguished pro tanto,whether 
or not the check is actually paid by the drawee on 


§ 24 

presentment,and even though payment thereof 
is stopped by the maker.23 According to some au¬ 
thorities, the agreement need not be express24 or in 
writing,25 and it is sufficient if the circumstances 
and the conduct of the parties show an understand¬ 
ing that the check is taken in satisfaction of the 
debt;26 but, according to other authorities, an ex- 
press,27 positive,28 specific,2® or special^^ agreement 
is necessary. At any rate, an express agreement is 
sufficient.2i 


SI. U.S.—New York Life Ins. Co. v. 

Miller, C.C.A.Or., 135 F.2d 550. 

Oa.—^Nash Motors Co. v. J. M. Har¬ 
rison & Co., 183 S.E. 202, 52 Ga. 
App. 333. 

Iowa.—Hockert v. New York Life 
Ins. Co., 276 N.W. 422, 244 Iowa 
789—J. T. Enterline & Son v. An¬ 
drew. 231 N.W. 416, 211 Iowa 176. 
Ky.— Corpus Juris cited iu Republic 
Life & Accident Ins. Co. v. Hatch¬ 
er, 51 S.W.2d 922, 923, 244 Ky. 574. 
Mo.—^Martin v. Ficklin, App., 227 S. 
W.2d 69— ^Corpus Juris cited iu 
Griffin v. Priest, App., 137 S.W.2d 
685, 687—State ex rel. Kennedy v. 
Harris, 69 ■S.W.2d 307, 228 Mo.App. 
469. 

N.D.— Corpus Juris guoted iu Odou 
& Arnold v. Benson, 228 N.W. 812, 
813, 59 N.D. 101. 

Wash.—Hartmeier v. Eiseman, 208 
P.2d 918. 

48 C.J. p 619 note 33. 

22. N.Y.—^Pleischman v. Bishop, 174 
N.Y.S. 142. 

N.D.— Corpus Juris OLUOted iu Odou & 
Arnold v. Benson, 228 N.W. 812, 
813, 59 N.D, 101. 

Sig’ht of action after uoupaymeut 
When a check is given and received 
as payment of the debt the right of 
action, in case of nonpayment of the 
check, is on the check only and not 
-on the indebtedness for which it was 
given. 

Ind.—Cook, etc., Co. v. Hagedorn, 131 
N.E. 788, 82 Ind.App. 444. 

Iowa.—Plockert v. New York Life 
Ins. Co., 276 N.W. 422, 244 Iowa 
789— 'Corpus Juris cited iu J. T. 
Enterline & Son v. Andrew, 231 N. 
W. 416, 417, 211 Iowa 176. 

23. N.D.— Corpus Juris quoted iu 
Odou & Arnold v. Benson, 228 N.W. 

812, 813, 59 N.D. 101. 

48 C.J. p 619 note 35. 

24. U.S-—^New York Life Ins. Co. v. 
Miller. C.C.A.Or., 135 F.2d 550. 

Cal.—Swan v. Smith, 283 P. 829, 102 
Cal.App. 241. 

N.D.— Corpus Juris g.uoted iu Odou & 
Arnold v. Benson, 228 N-W.2d 812, 

813, 59 N.D. 101. 

48 C.J. p 619 note 36. 

S5. Cal.—Swan v. Smith, 283 P. 829, 
102 CahApp. 241, 

N.D.— Corpus Juris quoted iu Odou & 


Arnold v. Benson, 228 N.W. 812, 
813, 59 N.D. 101. 

48 C.J. p 619 note 37. 

26. U.S.—New York Life Ins. Co. v. 
Miller, C.C.A.Or., 135 F.2d 550. 

Cal.—Swan v. Smith, 283 P. 829, 102 
Cal.App. 241. 

N.D.—^Corpus Juris g:uoted iu Odou & 
Arnold v. Benson, 228 N.W. 812, 
813, 59 N.D. 101. 

Ohio.—Schafstall v. Eastbourne Ga¬ 
rage, SO N.E.2d 571, 65 Ohio App. 
481. 

48 C.J. P 619 note 38. 

Contract implied iu fact is suffi¬ 
cient.—^First Nat. Bank of Portland 
V. Noble. 168 P.2d 354, 179 Or. 26. 
169 A.L.R. 1426. 
luteutiou 

(1) The ultimate question is the 
intention of the parties to the trans¬ 
action. 

U.S.—Hamilton v. R. S. Dickson & 
Co., C.C.A.N.Y., 85 P.2d 107. 

Or.—First Nat, Bank of Portland v. 
Noble. 168 P.2d 354, 179 Or. 26, 169 

A. L.R. 1426. 

(2) Such intention prevails.— 

Hockert v. New York Life Ins. Co., 
276 N.W. 422, 224 Iowa 789. i 

(3) In order that a check may have 
the effect of payment, both debtor ^ 
and creditor must intend the paper ■ 
to discharge the obligation.—Ward v. 
Tadlock, Tex.Civ.App., 183 S.W.2d 
739. 

27. U.S.—Carcaba v, McNair, C.C.A. 
Fla., 68 F.2d 795, certiorari denied 
McNair v. Carcaba, 54 S.Ct. 780, 
292 U.S. 646, 78 L.Ed. 1497. 

Ala.—^Wilder Mercantile Co. v. Le 
Maistre Ginning Co., 159 So. 260, 26 
Ala.App. 275, certiorari denied 159 
So. 262, 230 Ala. 23. 

Mich.—^Wriggelsworth v. Lott, 11 N. 
W.2d 843, 307 Mich. 161, 150 A.L. 

B. 856. 

Okl,—Liberty Nat. Bank of Weather¬ 
ford V. Simpson, 102 P.2d 844, 187 
Okl. 274. 

Pa.—Wedmore v. Mclnnes, 69 Pa.Su¬ 
per. 220. 

S.D.—Bohl V. Koster, 23 N.W.2d 164, 
71 S.D. 203. 

Xu Missouri 

(1) There are decisions supporting 
the text rule.—Johnson-Brinkham 
,Co. V. Central Bank of Johnson City, 
*22 S.W. 813, 116 Mo. 558, 38 Am.S.R* 
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615—Farm & Home Savings & Loan 
Ass’n of Missouri v. Stubbs, 98 S.W. 
2d 320, 231 Mo.App. 87—Newton Bur¬ 
ial Park V. Davis, App., 78 S.W.2d 
150—Union Biscuit Co. v. Springfield 
Grocer Co., 126 S.W. 996, 143 Mo. 
App. 300. 

(2) It has been held, however, that 
a check constitutes payment where 
the creditor holds it for an unreason¬ 
able length of time and continues 
efforts to collect it.—^Kallauner v. 
Central Mut. Ins. Ass'n, 70 S.W.2d 
134, 228 Mo.App. 546. 

(3) In one decision, it was said 
that an express agreement was nec¬ 
essary, but it was also said that such 
agreement or consent might be 
shown from circumstances and con¬ 
duct of parties.—Rettinghouse v. 
Krey Packing Co., App., 200 S.W.2d 
584. 

(4) In still another decision, 
wherein the check of a third person 
was involved and there was neither 
an express agreement to accept a 
check in payment and discharge of a 
claim nor anything in the facts and 
circumstances to show that such was 
the intention of the parties, the con¬ 
flicting rules were stated, and it was 
stated that it was sufficient if the 
circumstances and conduct of the 
parties show that the check was tak¬ 
en in satisfaction of the debt.—Grif¬ 
fin V. Priest, App., 137 S.W.2d 685, 
687. 

28. N.J.—Condenser -Service & En¬ 
gineering Co. V. Mycalex Corp. of 
America, 71 A.2d 404, 7 N.J.Super. 
427. 

29. Okl.—Concho Washed Sand Co. 

V. Huntsberger, 43 P.2d 120, 171 
Okl. 486—^iEtna Life Ins. Co. v. 
Eakins, 287 P. 402, 143 Okl. 52. 

30- U.S.—^Standard Inv. Co. v. Town 
of Snow Hill, N- C., C.C.A.N.C., 78 
P.2d 33. 

Conn.—Sperandeo v. Aetna Cas. & 
Sur. Co., 40 A.2d 280, 131 Comi. 407 
—^Publicker Commercial Alcohol 
Co- V. Harger, 31 A.2d 27, 129 Conn. 
655. 

W.Va.—^Hare v. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., 
173 S.E. 772, 114 W.Va. 679. 

31. Mo.—^Rhodus v. Geatley, 147 S. 

W. 2d 631, 347 Mo. 397—Montgom- 
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Retention of a check under circumstances imply¬ 
ing that it is accepted as payment discharges the 
debt;32 mere retention alone, in the absence of 
any other facts and circumstances indicating its 
acceptance, does not effectuate a payment.If 
the holder returns the check immediately after the 
drawee’s refusal to certify it, this is a notice to the 
drawer that the holder has declined to receive it for 
his debt.34 

Effect of fraud or misrepresentation. If the ac¬ 
ceptance of a check is induced by fraud or misrep¬ 
resentation, it does not constitute payment.^^ 

c. Negotiation or Deposit 

Tha negotiation of the check of a debtor by his 
creditor to whom it has been delivered, or the deposit 
of the check in a bank as money, as distinguished from 
a deposit for collection, makes the check an absolute 
payment and discharges the original indebtedness. 

The negotiation of the check of a debtor by his 
creditor to whom it has been delivered, 3 6 or the 
deposit of it in a bank as money, 37 renders it an 
absolute payment and discharges the original in¬ 
debtedness; but merely depositing it for collection 
does not constitute its acceptance as payment 


and there is no payment, notwithstanding the in¬ 
dorsement of the check by the payee, where the 
check remains in the possession of the drawer.39 

d. Diligence and Laches 

Where a creditor, who has received a check of his 
debtor otherwise than as absolute payment, is guilty of 
laches or want of diligence in presenting the check for 
payment, and the debtor is prejudiced thereby, the check 
operates, to the extent of the debtor's loss, as payment 
of the indebtedness for which it was given. 

Inasmuch as the acceptance by a creditor from 
his debtor of a check otherwise than as absolute 
payment implies an undertaking to use due diligence 
in presenting it for payment,^® and giving notice 
of dishonor,^^ if the creditor is guilty of laches or 
want of diligence whereby the debtor is prejudiced, 
the check operates as payment of the indebtedness 
for which it was given,^^ at least to the extent of 
the debtor’s loss,'^^ unless such want of diligence is 
excused.The debt is not discharged, however, 
where before the expiration of a reasonable time 
within which to present the check the bank on which 
it is drawn fails^® or is enjoined from making pay¬ 
ments.^® 


ery County v. Auchley, 15 S.W. 626, 
103 Mo. 492. 

Ohio.—Schafstall v. Eastbourne Ga¬ 
rage, 30 N.E.2d 571, 65 Ohio App. 
481. 

Or.—^Pirst N'at. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26, 169 
A.L..R. 1426. 

Written agreement is sufficient.— 
Renchie v. John Hancock Mut. Life 
Ins. Co., Tex.Civ.App., 174 B.W.2d 87. 

32. Cal.—Conde v. Dreisam Gold 
Min. Co., 86 P. 825, 3 Cal.App. 683. 

48 C.J. p 620 note 39. 

33. Neb.—Babson v. Crete Mills, 242 
N.W. 418, 123 Neb. 175. 

48 C-J. p 620 note 40. 

Where creditor refused to accept 
check, although he did not return it, 
the check was not treated as pay¬ 
ment.—James Talcott, Inc. v. Cohen, 
276 N.W. 906, 226 Wis. 418. 

34. N.T.—Bradford v. Fox, 38 N.T. 
289, 7 Transcr.A. 254. 

35- U.S.—General Securities Corpo¬ 
ration V. City of Homewood, C.C.A. 
Ala., 67 P.2d 513, certiorari denied 
54 S.Ct. 562, 291 U.S. 685, 78 L.Ed. 
1072. 

Pa.—Martin v. Pennock, 2 Pa. 376. 

36- La.—^Tarbrough v. Marks, 121 
So. 301, 168 La. 57. 

48 C.J. p 620 note 42. 

37. Ill.—Strong v. King. 35 Ill. 9, 
85 Am.I>. 336. 

N.C.— Corptis Juris cited in South v. 
Sisk, 172 S.E. 193, 194, 205 N.C. 
655. 

S.D.—^Riggen v. Lindley, 236 N.W. 
280, 58 S.D. 343. 


Examination by bank 

It has been held that receipt of 
debtor's check and deposit thereof by 
creditor does not constitute payment 
of debt until the bank on which 
check is drawn has had an opportuni¬ 
ty to examine the check and the ac¬ 
count of the drawer.—General Mo¬ 
tors Acceptance Corporation v. Asso¬ 
ciates Discount Corporation, 38 N.T. 
S.2d 972, reversed on other grounds 
48 N.T.S.2d 242, 267 App.Div. 1032, 
appeal denied 50 N.Y.S.2d 336, 268 
App.Div. 820. 

38. Ga.—Charleston, etc., R. Co. v. 
Pope, 50 S.E. 374, 122 Ga. 577. 

48 C.J. p 620 note 44. 

39. N.J.—Grunt v. Zapeikov, 151 A. 
730, 107 N.J.Law 143. 

40. La.—Gulf Motor Lines v. Euro¬ 
pean Agencies, App., 155 So. 523. 

Mo,—Corpus Juris cited in Farm «S: 
Home Savings & Loan Ass’n of 
Missouri v. Stubbs, 98 SW.2d 320, 
335, 231 Mo.App. 87. 

Or.—Joppa V. Clark Commission Co„ 
281 P. 834, 132 Or. 21. 

Pa.—Wessel v. Montgomery, 163 A. 

347, 106 Pa.Super. 341. 

48 C.J. p 620 note 47. 

Time for presentment of check gen¬ 
erally see Bills and Notes § 355. 

41- Mo.—Corpus Juris cited in Farm 
& Home Savings & Loan Ass'n of 
Missouri v. Stubbs, 98 S.W.2d 320, 
335, 231 Mo.App. 87. 

48 C.J. p 620 note 47. 

42. Minn.—^Pohl v. Johnson, 229 N. 
W. 655, 179 Minn. 398. 
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Mo.— Corpus Juris cited in Farm & 
Home Savings & Loan Ass’n of 
Missouri v. Stubbs, 98 S.W. 2d 320, 
335, 231 Mo.App. 87. 

N.T.—McEwen Bros. v. Cobb, 172 N. 

T.S. 44, 104 Misc. 477. 

N.C.— Corpus Juris cited in Raines v. 
Grantham, 171 S.E. 360, 361, 205 
N.C. 340. 

Pa.—^Wessel v. Montgomery, 163 A. 

347, 106 Pa.Super. 341. 

W.Va.—^Nuzum v. Sheppard, 104 S.E. 

587, 87 W.Va. 243, 11 A.L.R. 1024. 

48 C.J. p 620 note 47. 

Delay in presentment as payment of 
check and discharge of liability 
thereon see Bills and Notes § 357b. 

43. Mo.— Corpus Juris cited in 
Farm & Home Savings & Loan 
Ass'n of Missouri v. Stubbs, 98 S. 
W.2d 320, 335, 231 Mo.App. 87. 

48 C.J. p 620 note 48. 

44- Cal.—^Williams v. Braun, 112 P. 

466, 14 Cal-App. 396. 

Mo.— Corpus Juris cited in Farm & 
Home Savings & Loan Ass^n of 
Missouri v. Stubbs, 98 S.W.2d 320, 
335, 231 Mo.App. 87. 

45. Md.—Surratt v. State, to Use of 
Bollinger, 173 A. 573, 167 Md. 357, 
100 A.L.R. 1116, reargument denied 
175 A. 191, 167 Md. 357, 100 A.L.R. 
1125. 

Mo.— Corpus Juris cited in Farm & 
Home Savings & Loan Ass’n of 
Missouri v. Stubbs, 98 S.W.2d 320, 
335, 231 Mo.App. 87. 

48 C.J. p 620 note 50. 

46. N.T.—'Cromwell v. Lovett, 1 N. 
T. Super. 56, 



70 C.J.S. 


PAYMENT 


§§ 25-27 


§ 25. - Certificates of Deposit or of In¬ 

debtedness 

Unless there is an agreement for, or consent of the 
creditor to, the acceptance thereof as payment, the trans¬ 
fer of a certificate of deposit or indebtedness by the 
debtor to the creditor does not extinguish the debt; but 
the debt may be reduced by the payment of the certificate 
or the conversion thereof by the creditor. 

A debtor is not entitled to make payment by 
transferring certificates of deposit or of indebt¬ 
edness to his creditor, except under an agreement 
so providing,or where the creditor consents to 
receive them as such;^^ and the mere receipt of 
such certificates, without agreement or intention 
that they shall be accepted as payment, does not 
extinguish the debt.^® If, however, a certificate 
delivered to the creditor is honored or paid, the 
debt is reduced pro tanto;®! and, if the creditor 
converts it to his own use, the debt is extinguished 
to the extent of the face value of the certificate.^^ 

§ 26. - Municipal Warrants or Orders 

By virtue of statute, agreement, or consent, but not 
otherwise, payment may be made by the delivery of 
municipal warrants or orders. 

When it is so provided by statute^^ or agree¬ 
ment,®^ or when the creditor so consents,®® pay¬ 
ment may be made by the delivery of municipal war¬ 
rants, orders, or like securities; but, in the absence 
of such provision or consent, a creditor should not 
be required to treat them as payment of any part 
of his claim;®® and even where, by statute, such 
warrants are made receivable in payment, the cred¬ 
itor may refuse to receive them in satisfaction of an 
obligation expressly payable in some other medi¬ 


um,57 or when they are tendered on unjustifiable 
conditions.®^ 

§ 27. - Order on Third Person for Money 

or Goods 

The receipt by a creditor of an order drawn by his 
debtor on a third person for the delivery of money or 
goods to the creditor constitutes a payment when, but 
only when, it is agreed that the debt shall be so payable 
or the creditor consents to accept the order as payment. 
Subsequent payment, in whole or in part, of the order 
discharges or reduces the debt to the extent of the pay¬ 
ment. 

An order drawn by a debtor on a third person 
for the payment or delivery to his creditor of 
money or goods constitutes a payment when, by 
agreement, the debt is so payable,®^ or when the 
creditor consents to accept the order as payment.®® 
In the absence of agreement, the creditor is not 
bound to accept such an order ;®i and the mere 
receipt of it, without intention to accept it as pay¬ 
ment or to discharge the debtor, does not effectuate 
a payment®2 or is merely a conditional payment;®® 
but, when such an order received by the creditor is 
subsequently paid, in whole or in part, the debt is 
thereby discharged or reduced to the extent of the 
payment.®^ 

Diligence in collection. Notwithstanding an or¬ 
der delivered to the creditor was not received under 
the agreement or with the consent that it should 
constitute payment, it may be treated as such if he 
fails to employ due diligence to enforce it or collect 
payment on it and as a result thereof the debtor is 
prejudiced.®® 


47. Tex.—^Kansas City L. Ins. Co. 
V. Elmore, Civ.App., 226 S.W. 709. 

48 C.J. p 630 note 53. 

48. N.T.—^]Mann v. Curtis, 29 N.T. 
Super. 128. 

49. U.S.—Gibbons v. U. S., 2 Ct.Cl. 
421. 

Ill.—■’Schreiner v. Maring", 160 Ill. 
App. 297. 

Acceptance by municipal creditor of 
municipal certificates of indebted¬ 
ness in payment see Municipal 
Corporations § 1890. 

50. Iowa.—Park v. Best, 167 N.W. 
233, 176 Iowa 7. 

48 C.J. p 620 note 56. 

51- Iowa.—^Harrison v. Legore, 80 
K.W. 670, 109 Iowa 618. 

Md.—U. S. V. Thompson, 33 Md. 575. 

52. U.S.—^Looney v. District of Co¬ 
lumbia, Ct.Cl., 6 S.Ct. 463, 113 U- 
S. 258, 28 L.Ed. 974, 

48 C.J. p 620 note 58, 

53. Ark.—^Fagan v. Stillwell, 19 Ark, 
282. 

48 C-J. P 621 note 60. 


City warrants as receivable in pay¬ 
ment of city taxes see Municipal 
Corporations § 2066. 

County or city warrant as medium 
of payment for property taken by 
county or city see Eminent Do¬ 
main § 191 b. 

54. N.T.—Wise v. Chase, 44 K.Y. 
337. 

48 O.J. P 621 note 61. 

55. Web.—^Pasewalk v. Bollman, 45 
K.W. 780, 29 Neb. 519, 26 Am.S.R. 
399. 

48 C.J. p 621 note 62. 

Acceptance by municipal creditor of 
municipal warrants in payment see 
Municipal Corporations § 1890. 

56. Vt.—^Kogers v. Shelburne, 42 Vt. 
550. 

57- Ark.—^Helena v. Turner, 36 Ark. 
577. 

48 C.J. p 621 note 64. 

58. N.J.—Ollemar v. Irvington Bd. 
of Education, 135 A. 696, 6 N.J. 
Misc. 109. 

48 C.J. p 621 note 65. 
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59. W.Va.— Corpus Juris cited ia 
See V. Hardy Motor Co., 191 S.E. 
580, 681, 118 W.Va. 676. 

48 C.J. p 621 note 67. 

Draft or bill of exchange see supra 
§ 23. 

60. Ark.—Summers v. Wood, 198 S. 
W. 692, 131 Ark. 345. 

48 C.J. p 621 note 68. 

61. Conn.—^Hall v. Appel, 36 A. 524, 
67 Conn. 585. 

62. Ala.— Corpus Juris cited in 
'Standard Sanitary Mfg. Co. v. 
Aird, 129 So. 285, 289, 221 Ala. 520. 

S.C.—Carolina-Portland Cement Co. 

V. Calhoun, 155 S.E. 151, 158 S.C. 
362. 

48 C.J. p 621 note 70. 

63. W.Va.—See v. Hardy Motor Co., 
191 S.E. 680, 118 W.Va. 676. 

64. Ark.—Summers v. Wood, 198 S. 

W. 692, 131 Ark. 345. 

48 C.J. P 621 note 71. 

65. Ark.—Summers v. Wood, supra. 
48 C.J. p 621 note 71. 
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§ 28. - Assignment of Claim against 

Third Person 

Where it is so agreed or the creditor consents, but 
not otherwise, payment may be made by the debtor's 
assignment of a claim against a third person. 

Where it is so agreed of the creditor consents 
thereto, payment may be made by the assignment 
by the debtor of a claim against a third person;®® 
but the mere acceptance by the creditor of such an 
assignment does not constitute a payment in the 
absence of any agreement or intention, to receive 
it as sucli.®'^ If the creditor agrees to apply, when 
collected, the proceeds of an instrument assigned 
to him by the debtor, payment takes place the 
instant funds are properly available for that pur- 

pose.^s 

§ 29, - Promise or Undertaking of Third 

Person 

The receipt by the creditor from the debtor of a bill, 
note, or check of a third person is not payment unless 
there is agreement or consent to accept it as payment, and 
not even then if the acceptance is induced by fraud or if 
the note or other obligation is invalid or unenforceable. 


Payment, in whole or in part, arises subsequently when 
the obligation of the third person is paid or the laches of 
the creditor in collecting it prejudices the debtor. 

A debtor cannot, without the consent of his 
creditor, substitute another in his stead as debtor,®^ 
and the mere promise or undertaking of a third 
person to pay the debt does not relieve the debtor 
of liability therefor ;70 and, similarly, the receipt 
by the creditor of a bill, note,7l or a check^^ of a 
third person is not a payment in the absence of 
agreement or consent to accept it as such, although, 
if payment is thereafter made by such third per¬ 
son or his undertaking is collected, the original debt 
is discharged pro tanto,’^^ and, if the creditor is 
guilty of laches whereby the debtor is prejudiced, 
the debt is satisfied to the extent of the face value of 
the undertaking,'^^ inasmuch as the creditor is 
bound to use ordinary means and diligence to col¬ 
lect the amount thereof.'^® The creditor’s accept¬ 
ance of a third person as debtor,'^® however, or his 
acceptance of the bill, note, or check of such per¬ 
son under an agreement, express or implied, to 
receive it as payment,*^7 discharges thev original 


66. Ga.—Lucas v. Porter, 8 S,E.2d 
141, 62 Ga.App. 66. 

48 C.J. P 622 note 74. 

67. La.—Lafayette Furniture Co. v, 
Graham, 128 So. 526, 170 La. 593. 

48 C.J. P 622 note 75. 

68. N.C.—^Farmville Oil & Fertilizer 
Co. V. Smith, 165 S.E. 606, 199 N. 
C. 722. 

69. XJ.S.—Strain v. Gourdin, C.C.Ga., 
23 F.Cas.No.l3.521, 2 Woods 380. 

70. Ariz.—Steinfeld v. Win^ Wong, 
128 P. 354, 14 Ariz. 336. 

48 C.J. p 622 note 78. 

71. U.S.—^Huron College v. Union 
County Trust Co., C.C.A.S.D., 77 
P.2d 609. 

Ala.—^Raia v. Goldberg, 34 So.2d 620, 

33 Ala.App. 435, certiorari denied 

34 So.2d 625, 250 Ala. 398. 

Cal.—^Kern v. Henry, 31 P.2d 454, 

' 138 CaLApp. 46—Swan v. Smith, 
283 P. 829, 102 Cal.App. 541. 

Fla.—Seaver v. Stratton, 183 So. 335, 
133 Fla. 183. 

JVIo.— Corpus Juris cited ia Scheer 
V. Brooks, 65 S.W.2d 107, 108. 333 
Mo. 1201. 

Mont.—Gallaher v. Theilbar Real-1 
ties, 18 P.2d 1101, 93 Mont. 421. 

Pa.—Wright Bros. v. Cuppels, Com. 

PL, 33 Luz.Leg.Reg. 433. 

48 C.J. p 622 note 79. 

Draft or trade acceptance equivalent 
to hill or note of third person 
Ark.—^Rice Growers* Credit Corpora¬ 
tion V. Walker, 50 S.W.2d 619, 185 
Ark. 896. 

ZTote is merely conditional payment 

Pa.—^]Sr. Holmes & Sons v. Briggs & 
Brum, 18 A. 928, 131 Pa. 233, 17 


Am.S.R. 804—^Winters v. Wolf skill, 
190 A. 395, 126 Pa.Super. 168— 
Wessel V. Montgomery, 163 A. 347, 
106 Pa.Super. 341. 

72. Ala.—Federal Intermediate Cred¬ 
it Bank of New Orleans v. Faulk, 
154 So. 604, 26 Ala.App. 68, certio¬ 
rari denied 154 So. 606, 228 Ala. 
621. 

Cal.—Swan v. Smith. 283 P. 829, 102 
OaLApp. 541. 

Fla,—Cowen v. Indianapolis Life Ins. 

Co., 157 So. 180, 116 Fla. 814. 

Kan.—Corpus Juris cited in Garden 
City Production Credit Ass’n v. 
Marcotte, 131 P.2d 702, 703, 166 
Kan. 213. 

La.—^Nielsen v. Planters Trust & 
Savings Bank of Opelousas, 164 So. 
613, 183 La. 645. 

S.C.—^Baker v. State Highway De¬ 
partment, 165 S.E. 197, '166 S.C. 
481. 

48 C.J. P 623 note 80. 

Checks deposited in debtor’s hank ac¬ 
count 

Where checks on accounts receiv¬ 
able, turned over by corporation to 
partners advancing money to corpo¬ 
ration under joint venture agree¬ 
ment, were deposited in corporation's 
hank account, the amount of such 
checks did not constitute partial re¬ 
payment of moneys advanced, the 
corporation having in reality paid 
nothing and the partners having re¬ 
ceived nothing.—^Brandt v. General 
Diaries, 40 N.Y.S.2d 692. 

Check is only conditional pasrment 
Ind.—^Kinder v. Fisher's Nat. Bank, 
177 N.E. 904, 93 Ind.App. 213, j 
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N.C.—^Andrews-Cooper Lumber Co. v. 
Hayworth, 172 S.E. 194, 205 N.C. 
585—South V. Sisk, 172 'S.E. 193, 
205 N.C. 655. 

Pa.—Gehringer v. Real Estate-Land 
Title & Trust Co., 184 A. 100, 321 
Pa. 401—S. A. Gerrard Co. of Phil¬ 
adelphia V. Tradesmen's Nat, Bank 
& Trust Co., 177 A. 760, 318 Pa. 
100—^Wessel v. Montgomery, 163 
A. 347, 106 Pa.Super. 341. 

73. Iowa.—Griffin v. Erskine, 109 N. 
W. 13, 131 Iowa 444, 9 Ann.Cas. 
1193. 

48 C-J. p 623 note 81. 

74. Neb.—^Woods Bros. Corporation 
v. Francke, 241 N.W. 88, 122 Neb. 
672. 

Pa.—Wessel v. Montgomery, 163 A. 

347, 106 Pa.Super. 341. 

48 C.J. p 623 note 82. 

Daches not prejudicial 

Where the laches of the creditor 
causes no loss or damage to the 
debtor, the failure of the creditor to 
use due diligence does not discharge 
the debtor.—^Huron College v. Union 
County Trust Co., C.C.A.S.D., 77 P. 
2d 609—48 C.J. p 623 note 82 [d]. 

75. Neb.—Woods Bros. Corporation 
V. Francke, 241 N.W. 88, 122 Neb. 
672. 

Pa.—Wessel v. Montgomery, 163 A. 

347, 106 Pa.Super. 341. 

48 C.J. p 623 note 83. 

78. Tex.—^Tndo v. Rivas, 180 S.W. 

96, 107 Tex. 408. 

48 C.J. p 623 note 84. 

77. U.S.—^Hamilton v. R. S. Dickson 
& Co., aC.A.N.Y., 85 P.2d 107. 

Cal.—Kern v. Henry, 31 P.2d 454, 138 



70 C.J.S. 


PAYMENT 


§§ 29-30 


debtor and extinguishes the liability, whether or not 
payment is thereafter made by the third person, "^8 
except when such acceptance is conditional and the 
condition fails, '^9 or where the creditor acts under 
a mistake of fact.^O The acceptance of some bills 
or notes tendered by the debtor as payment does not 
constitute an acceptance of others or obligate the 
creditor to accept them.^i The foregoing rules are 
substantially the same as those involving the re¬ 
ceipt of the note of a debtor, discussed supra § 23; 
but the note of a third person has been distinguished 
from a note of the debtor, and it has been held that, 
where a third personas note is given, the debt is 
wiped out unless there is an agreement that the 
note is taken only as collateral and not as pay¬ 
ment. 

Effect of invalidity, fraud, or insolvency, A bill 
or note of a third person received by the creditor 
in payment will not discharge the debt if it is in¬ 
valid or unenforceable,83 as where it is made by an 
infant, or given for a gambling debt, where 
it is forged,or if its acceptance by the creditor 
is induced by fraud,S7 such as misrepresentation or 
concealment of the financial responsibility of the 
third person.In the absence of fraud, it has been 


held that the insolvency of the drawer or maker 
does not prevent the bill or note from operating as 
payment but in other decisions, when neither the 
debtor nor creditor knew of the insolvency at the 
time the paper was given or transferred to the 
creditor, it has been held not to discharge the 
debt, the parties having acted under a mutual mis¬ 
take of fact.^® 

§ 30. - New Obligation 

A creditor's acceptance of one obligation or security in 
payment or satisfaction of another discharges the debt, 
evidenced by the latter; but, in the absence of a dear 
intention or consent to receive it as payment, the mere 
acceptance of an obligation of a dignity equal to, or 
lower than, that by which a debt was previously evi¬ 
denced does not extinguish the debt. 

Where one obligation or security is accepted by 
the creditor in payment or satisfaction of another, 
the debt evidenced by the latter is discharged. 91 
In the absence of a clear intention or consent to 
receive it as payment, however, a debt is not extin¬ 
guished by the mere acceptance of an obligation of 
a dignity equal to, or lower than, that by which it 
was theretofore evidenced but the execution by 
the debtor of a higher security,^^ such as a bond or 


Cal.App. 46—Swan v. 'Smith, 283 
P. 829, 102 CahApp. 541. 

Fla.—Co wen v. Indianapolis Life Ins. 

Co., 157 So. 180, 116 Fla. 814. 

Ga.—Nash Motors Co. v. J. M. Harri¬ 
son & Co., 183 S.E. 202, 52 Ga.App. 
333. 

Mont.—Gallaher v. Theilbar Realties, 
18 P.2d 1101, 93 Mont. 421. 

N.C.—South V. Sisk, 172 S.E. 193, 205 
N.C. 655. 

Or.—Corpus Juris cited in Security 
& Investment Co. of Oregon City 
V. Hackett, 42 P.2d 916, 919, 150 
Or. 85. 

48 C.J. p 623 note 85. 

Acceptance of note of third person, 
in release and satisfaction of orig¬ 
inal debt, as novation see Nova¬ 
tion § 15 b. 

Question depends on intention of 

parties.—Siegel v. Cobert, 10 N.Y.S. 
2d 389, 170 Misc. 317—Emerson Nat. 
Bank of Warrensburg v. Derby, 250 
N.y.S. 747, 140 Misc. 434. 

Necessity of express agreement 

(1) According to some authorities, 
the acceptance of a cashier's check 
or other check of a third person is 
not payment, or an absolute and un¬ 
conditional payment, or a discharge 
of the debt, without an express 
agreement to consider it as such. 
Ind.—^Kinder v. Fisher’s Nat. Bank, 

177 N.E. 904, 93 Ind.App. 213. 
Kan.—Garden City Production Credit 
Ass’n V. Marcotte, 131 P.2d 702, 
156 Kan. 213. 

(2) It has been held that accept- 
70 C.J.S.--16 


ance of note of third person does not 
constitute payment unless expressly 
so agreed.—S cheer v. Brooks, 65 S. 
W.2d 107, 333 Mo. 1201. 

78. Mont.—Gallaher v. Theilbar Re¬ 
alties, 18 P.2d 1101, 93 Mont. 421. 

48 C.J. p 624 note 86. 

Delivery of cashier's check to 
agent of creditor issuing his own 
check for debt constituted payment, 
although draft subsequently issued 
in payment of cashier’s check was 
protested.—.^tna Life Ins. Co. v. 
Eakins, 287 P. 402, 143 Okl. 52. 

79. Miss.— W, T. Rawleigh Co. v. 
Armstrong, 157 So. 355, 171 Miss. 
416. 

48 'C.J. p 624 note 87. 

80. Wash.—Carlson Bros. Co. v. 
Weidauer, etc., Shingle Co., 124 P. 
397, 69 Wash. 161. 

48 G.J. p 624 note 88. 

81. Mich.—^Tifeany v. Glasgow, 46 
N.W. 231, 82 Mich. 266. 

82. Ohio.—^Pahner v. Leckie, 180 N. 
E. 733, 41 Ohio App. 436. 

83. N.H.—Wright v. First Crockery 
Ware Co., 1 N.H. 281, 8 Am.D. 68. 

Vt.—Torrey v. Baxter, 13 Vt. 452. 

84. N.H.—^Wentworth v. Wentworth, 
5 N.H. 410. 

85. S.C.—^Beard v. Brandon, 11 S.C. 
L. 102. 

86> Conn.—Eagle Bank v. Smith, 5 
Conn. 71, 13 Am.D. 37. 

48 C.J. P 624 note 94. 
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87. Mass.—^American Malting Co. v. 
Souther Brewing Co., 80 N.E. 526, 
194 Mass. 89. 

48 C.J. p 624 note 95. 

88. N.Y.—^Wilmot Engineering Co. 
V. Blanchard, 203 N.Y.S. 700, 20S 
App.Div. 218. 

48 C.J. p 624 note 96. 

89. Ala.—Day v. Thompson, 65 Ala. 
269. 

48 C.J. p 624 note 97. 

90. Iowa.—Dille v. White, 109 N.W. 
909, 132 Iowa 327. 

48 C.J. p 624 note 98. 

91. Mo.—Wolfson v. Baltimore Bank 
of Kansas City, App., 157 S.W.2d 
560. 

48 C.J. p 624 note 1. 

Consideration of transaction as con¬ 
stituting both payment and nova¬ 
tion see Novation § 2, 

92. Wis.—^Penterman v. Penterman, 
300 N.W. 765, 239 Wis. 17. 

48 C.J. p 625 note 2. 

Payment of bill or note by giving 
and acceptance of new bill or note 
see Bills and Notes § 444. 

Where old ohligatiou is retained 
by the creditor, it may be found that 
no payment thereof resulted from 
acceptance of a new obligation of 
the same kind,—Cauffiel v, Glenn, 27 
A.2d 30, 345 Pa. 181. 

93. Mo.—Keyes v. Keyes, 116 S.W, 
637, 217 Mo. 48. 

48 C.J*. p 625 note 3« 
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other specialty,and) its delivery to the creditor 
otherwise than as collateral security, constitute a 
payment of a preexisting debt evidenced by an obli¬ 
gation of a lower dignity, except when the intention 
of the parties is otherwise.^S 

§ 31. - Application of Collateral Security 

A preexisting debt is not discharged by the taking of 
collateral security therefor, unsuccessful attempts to 
obtain payment by resort to the security, or forbearance 
to enforce or collect the security? but the debt is ex¬ 
tinguished or reduced pro tanto where the creditor col¬ 
lects or otherwise realizes on the collateral, transfers it 
to another, or converts it to his own use. 

The mere taking of collateral security for a pre¬ 
existing debt does not discharge the debt,®® nor do 
proceedings or attempts to secure payment by resort 
to the security where no payment results,^^ or mere 
forbearance to enforce or collect the security, al¬ 
though payment thereby might have been ob¬ 
tained 8 but, if the creditor collects or otherwise 
realizes on the collateral or sells it and appropriates 
the proceeds, the debt is extinguished or reduced pro 
tanto.®® Where the creditor transfers the collateral 
to another and it is not shown that he received 


therefor an amount less than the amount of the 
debt,i or where he converts it to his own use,2 he 
will be deemed to have substituted the collateral for 
the debt and the debtor is discharged to the extent 
of the full or nominal value of the security. 

§ 32. - Debits and Credits, Deposits, 

Funds, or Mutual Indebtedness 

Generally, the question of whether a debt may be paid 
by the application of mutual indebtedness, or the ap¬ 
plication of deposits or funds of the debtor In the hands 
of the creditor, is deemed to depend on agreement or 
consent; but it has been held that payment may be so 
made without agreement or consent. 

When so agreed or consented to, payment may be 
made by the transfer of debits or credits or the ap¬ 
plication of deposits or funds of the debtor in the 
hands of the creditor,^ or by the application of 
mutual indebtedness of the parties and there is 
some authority to the effect that it may be so made 
even without agreement or consent,® except when 
otherwise expressly agreed.® The general rule, 
however, is that, in the absence of agreement or 
consent, there is no right to pay by the transfer of 
debits or credits or the application of the debt on 


-94. Miss.—^Myers v. Og-lesby, 7 Miss. 
46. 

48 C.J. p 625 note 4. 

It has been said, however, that a 
•debtor who gives a written promise 
of future payment has not thereby 
paid his debt, even if the writing is 
a sealed bond.—Rubinstein v. Jamai¬ 
ca Nat. Bank of New York, 40 N.Y.'S. 
2d 23, affirmed 44 N.Y.S.2d 950, 266 
App.Biv. 977, affirmed 61 N.E. 455, 
294 NY. 727. motion granted 62 N 
E.2d 394, 294 NY. 843. 

95. Mo.—^Maddin's Adm'rs v. Ed¬ 
monson, 10 Mo. 643. 

48 C.J. p 625 note 6. 

96. U.S.—Corpus Juris cited iu Mel- 
linger v. U- S., Ct.CL, 21 F.Supp. 
964, 967. 

Mo.—^Negbaur v. Fogel ‘Const. Co., 
App., 58 S.W.2d 346. 

NY.—^Rubinstein v. Jamaica Nat. 
Bank of New York, 44 NY.S.2d 
950, 266 App.Div. 977, affirmed 61 
NE.2d 455, 294 NY. 727, motion 
granted 62 N.B.2d 394, 294 NY. 
843—^Pike v. Naylon Securities Co., 
251 N.Y.S. 659, 140 Misc. 734. 

48 C.J. p 625 note 8. 

97. Colo.—^Burns v. National Min., 
etc., Co., 130 P. 1037, 23 Colo.App. 
545. 

48 C.J. P 626 note 9. 

98- Ohio.—^Long v. Taplin-Rice- 
Clerkin Co., 177 NE. 65, 38 Ohio 
App. 546. 

48 C.J. p 626 note 10. 


99. U.S.—In re Alburtis Silk Rib¬ 

bon Mills. D.iC.Pa., 243 P. 777. 

48 C.J. p 626 note 11. 

1- Ala.—Cocke v. Chaney, 14 Ala. 
65. 

NY.—Hawks v. Hinchcliff, 17 Barb. 
492. 

2. Me.—^Alden v. Camden Anchor- 
Rockland Mach. Co., 78 A. 977, 107 
Me, 508. 

48 C.J. p 626 note 13. 

3. Iowa.—^Royce v. Barrager, 88 N- 
W. 940, 116 Iowa 671. 

48 C.J. p 626 note 15. 

Payment of negotiable instrument 
by credits see Bills and Notes § 
442 b (3). 

4. Ill.—Shemaitis v. Kasputis, 257 
Ill.App. 506. 

Mass.—Marr v. Heggie, 58 NE.2d 1, 
317 Mass. 286. 

48 C.J. p 626 note 16. 

Mutual account or offset arrange¬ 
ment as payment or satisfaction of 
rent see Landlord and Tenant § 
542. 

Debt may not be revived there¬ 
after.—^Robinson v. Linn, 65 P.2d 

669, 165 Or. 591. 

5. U.S.—Seaboard Surety Co. v. U. 
S., 67 F.Supp. 969, 107 Ot.Cl. 34, 
certiorari denied 67 S.Ct. 863, 330 
U.S. 826. 91 L.Ed. 1275. 

48 C.J. p 626 note 17. 

Credit against internal revenue tax 
of overpayments previously made 
see Internal Revenue § 774. 
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Beteution of money 

Where creditor has money in his 
hands payable generally by him to 
the debtor, the creditor may appro¬ 
priate that money to the debt of the 
creditor by the retention of the re¬ 
quisite amount of such funds. Such 
retention is not a technical set-off, 
but is, in substance, a retention of 
funds on the basis of the debtor’s 
existing moral duty to pay the debt. 
—Frank v. Wareheim, 7 A.2d 186, 
177 Md. 43. 

Union of right and obligation in 
same person 

Where obligation to pay and right 
to receive are united in same per¬ 
son, in absence of affirmative proof 
of insolvency, law operates appro¬ 
priation of fund to discharge of debt. 
—In re Boschulte’s Estate, 264 NW. 
881, 130 Neb. 284. 

In California 

Under Civ.Oode Proc. § 440, pro¬ 
viding that, when cross demands 
have existed between persons under 
such circumstances that if one had 
brought an action against the other 
a counterclaim could have been set 
up, the two demands shall be deemed 
compensated so far as they equal 
each other, an amount due may be 
paid by the debtor by crediting it 
upon a demand due him from his 
creditor.—Jones v. Mortimer, 170 
2d 893, 28 Cal.2d 627—48 C.J. p 626 
note 17 [a], 

6. Conn.—Sanford v. Clark, 29 Conn. 

457. 

48 C.J. p 626 note 18. 
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a demand due from the other party.In any event, 
a mere paper or bookkeeping entry of debits or 
credits is not payment or cancellation of a debt un¬ 
less payment or cancellation is actually made there¬ 
by;® but, on the other hand, omission to credit a 
payment received does not prevent it from being 
effectual.^ 

§ 33. - Goods, Chattels, or Choses in Ac¬ 

tion Generally 

By agreement or consent, but not otherwise, payment 
may be made in goods, chattels, or choses in action. Un¬ 
less there is an agreed valuation, the value of goods, 
chattels, or choses In action delivered as payment is 
their market value at the time and place of delivery. 

Under an agreement so providing,^0 or when ac¬ 
cepted as such,^i payment may be made in goods, 
chattels, or choses in action; but, in the absence 
of such agreement, it cannot be so made without 
the consent of the creditor.^^ In order that such 
personalty may constitute a payment, it must be de¬ 
livered and received as such,i3 or, by subsequent 
agreement, be applied as payment,!^ and it must be 
of the kind or quality contemplated by the agree¬ 
ment, unless something else is accepted.^® 

The value of goods, chattels, or choses in action 
delivered as payment is ordinarily, unless otherwise 


agreed, their market value^'^ at the time^^ and 
place^^ of delivery; but, if they are delivered and 
received at an agreed valuation, the actual value is 

immaterialL^O 

Proceeds of sale. A delivery of personalty by a 
debtor to his creditor to sell it and apply the pro¬ 
ceeds on the debt is not in itself a payment, but 
payment is effectuated as soon as value is realized 
from the property^^ to the extent of the amount 
thereof.^® Where as a result of undue delay a 
lower price is received than might reasonably have 
been realized, the debt is reduced by the amount 
which could have been received if sale had been 
seasonably made.^^ 

Where payment of indebtedness is, by written 
contract, confined to proceeds of the sale of gas 
produced from certain wells, such method of pay¬ 
ment is exclusive and the debtor is relieved of all 
personal obligation therefor.^S 

§ 34 - Real Estate 

Payment may be made by a transfer of real estate 
where there is agreement or consent thereto, but not 
otherwise. 

Where it is agreed, either expressly^^ or by im¬ 
plication,27 that payment may be made by a transfer 


7. Ark.—Sanders v. McClintock, 300 
S.W. 408, 175 Ark. 633. 

48 C.J. p 627 note 19. 

Trust funds 

A corporation, receiving from ad¬ 
ministrator estate funds, held by 
him to pay out only under probate 
court’s direction and deposited to 
his credit, with notice of such trust, 
had no right to apply funds to pay¬ 
ment of its claim against estate, and 
law did not automatically apply 
them to such claim.—'Cartledge v. 
Billalba, Tex.Civ.App., 154 S.W. 2d 
219, error refused. 

8. N.T.—^Herlihy v. Independence 
-State Bank, 185 N.E. 393, 261 N.Y. 
309. 

48 C.J. p 627 note 20 [a], [b]. 

9. Wis.—Wiedenbeck-Dobelin Co. v. 
Mahoney. 152 N.W. 479, 160 Wis. 
641. 

10. Mich.—Beaupre v. Holzbaugh, 
41 N,W.2d 338, 327 Mich. 101. 

48 C.J. P 627 note 23. 

Agreement for payment of: 

Bill or note in property see Bills 
and Notes § 445. 

Claim against estate by transfer 
of assets by personal represen¬ 
tative see Executors and Admin¬ 
istrators § 468 d. 

Wages in corporate stock see Mas¬ 
ter and Servant § 120 b. 

11. Utah.—Thomas v. Ogden State 
Bank, 13 P.2d 636, 80 Utah 138. 

48 C.J. p 627 note 24. 


Acceptance of personal property in 
satisfaction of money judgment 
see Judgments § 552. 

Authority of agent to receive per¬ 
sonal property as payment see 
Agency § 107 b (2). 

Receipt of: 

Choses in action in satisfaction of 
execution see Executions § 334 c 
Crops or goods in payment of rent 
see Landlord and Tenant § 541. 

12. Mass.—Centennial Electric Co. 
V. Morse, 116 N.E. 901, 227 Mass. 
486. 

48 C.J. p 627 note 25. 

13. Ga.—^Daniel v. Chastaine, 178 S. 
E. 453, 180 Ga. 176. 

48 C.J. p 627 note 26. 

Court may not direct creditor to 
accept stocks of private corporation 
in payment of its commercial obli¬ 
gation.—Coriell v. Morris White, 
Inc., C.C.AN.Y., 54 P.2d 255, certio¬ 
rari denied National Surety Co. v. 
Coriell, 52 S.Ct. 578, 286 U.S. 553, 76 
L.Ed. 1288, reversed on other 
grounds 63 S.Ct. 678, 289 U.S. 426, 
77 L.Ed. 1300, 88 A.L.R. 1231. 

14. N.C.—^Locke V. Andres, 29 N.C. 
159. 

15. Me.—Dennett v. Short, 7 Me. 
150, 20 Am.D. 356. 

48 C.J. P 627 note 28. 

16. U.S.—^Winchester, etc., Mfg. Co. 
V. Funge, Utah, 3 S.Ct. 436, 109 
U:S. 651, 27 L.Ed. 1064. 

48 C.J. p 628 note 29. 
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17. Ga.—Mobley v. Tufts, 138 S.E 
272, 36 Ga.App. 764. 

Or.—Hindman v. Edgar, 17 P. 862, 
24 Or. 581. 

18. Ga.—Mobley v. Tufts. 138 S.E. 
272. 36 Ga.App. 764. 

48 C.J. p 628 note 31. 

19. Ga.—Mobley v. Tufts, supra. 
Ill.—Gilbreath v. Dilday, 38 N.E. 572, 

152 Ill. 207. 

20. N.Y.—Buck V. Burk, 18 N.Y. 337. 
48 C.J. p 628 note 33. 

21. La.—Allen v. Buisson, 35 La 
Ann. 108. 

48 C.J. p 628 note 34. 

22. Mich.—Strong v. Kennedy, 40 
Mich. 327. 

N.C.—Williams v. Whiting, 92 N.C. 
683. 

23. La.—Gulf Motor Co. v. Avery, 
100 So. 396, 156 La. 198. 

48 C.J. p 628 note 36. 

24. Or.—^Williamson v. Roberts, 138 
F. 840, 140 P. 633, 70 Or. 126. 

Wash-—Petridge v, Osborn, 206 P. 
839, 120 Wash. 21. 

25. Okl.—^West V. Anderson, 42 p.2d 
543, 171 Okl. 165. 

26. Cal.—Graves v. Arizona Cent. 
Bank, 272 P. 1063, 205 Cal. 715. 

48 C.J. p 628 note 38. 

27. Ind.—Boyd v. Greer, 123 N.E. 
122, 70 Ind.App. 77. 

Mich.—^Hebard v. Reeves, 70 N.W 
418, 112 Mich. 175. 
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of real estate, or where such a transfer is accepted 
by the creditor as payment,it extinguishes the 
debt pro tanto; but in the absence of such agree¬ 
ment or consent the debtor has no right to make 
payment in such manner,29 and a transfer does not 
amount to payment.Where real estate is con¬ 
veyed at an agreed valuation as partial payment, 
the debtor is not entitled to be credited with the 
rents and profits received therefrom by the credi- 
tor,2t or with the proceeds of a sale thereof.^2 

Failure of title to the property conveyed in pay¬ 
ment does not avoid the payment,^ 2 the remedy of 
the grantee being on the covenants in the deed;^^ 
but, if payment is made conditional on transfer of 
good title and the condition fail's, no payment is 

£ffectuated,^5 

Fraud. No payment results from the pretended 
conveyance of real estate which does not belong to 
the debtor^® or which has no existence.37 

^ 35. - Services 

By agreement or consent, but not otherwise, services 
rendered by the debtor may constitute payment. 

By agreement or consent of a creditor, services 


rendered by the debtor may constitute a payment 8 
but, in the absence of such agreement or consent, 
the services cannot be considered as payment,29 and 
services voluntarily rendered do not extinguish or 
reduce the debt."^^ 

§ 36. Election as to Medium of Payment 

Under a contract providing for payment in either 
of two mediums, the debtor may elect to make jeither 
mode of payment at the time fixed therefor; but, after 
the payment becomes due, the right of election no longer 
exists and, if the promise is to pay in money or some¬ 
thing else, the creditor is entitled to payment in money. 

Where the contract provides for payment in ei¬ 
ther of two or more mediums, a debtor may elect 
to make either mode of payment at the time fixed 
therefor but the right of election does not exist 
after the day when the payment becomes due,42 
and, if the promise is to pay in property or money,42 
or in services or money,44 the creditor is there¬ 
after entitled to payment in money. Where the 
promise is to pay in specie or other currency, and 
the debtor fails to make his election, the creditor 
is entitled to payment in specie.45 If the promise 
is to pay in certain currency or its equivalent, on 


^8. Ala.—^Fogarty v. McArdle, 11 
So. 19. 

48 C.J. p 628 note 40. 

Acceptance of real property in satis¬ 
faction of money judgment see 
Judgments § 552. 

Authority of agent to receive real 
estate as payment see Agency § 
107 b (2). 

29 . Ky.—Triplett v. Bays, 6 S.W.2d 
262, 224 Ky. 353- 

48 O-J. P 628 note 41. 

Other property in payment for prop¬ 
erty taken under power of eminent 
domain see Eminent Domain § 191 
b. 

rftetentiou of Securities and evidence 
of indebtedness 

The intention to pay debt by deed 
of property will not be inferred 
where creditor retains the evidence 
of the indebtedness and the securi¬ 
ties pledged for its payment.—Healy 
V, Metropolitan Life Ins. Co., 60 N. 
E.2d 647, 325 Ill.App. 697. 

30. Mich.—^Barris v. Emmons, 139 
N.W. 872, 173 Mich. 590. 

48 C.J. p 628 note 42. 

•31. Da.—Waller v. Dawson, 111 So. 
170, 162 La. 804. 

.82. La.—Waller v. Dawson, supra. 

83. TJ.S.—Miller v. Young, D.C., 17 
F.Cas.No.9.596, 2 Cranch C.C. 53. 

48 C.J. p 628 note 45, 

I7o failure of consideration 

Where parties mistakenly believed 
when stockholder of debtor corpora¬ 
tion agreed to convey property in 


payment of debt to creditors, that 
title to property, although owned 
by corporation, stood in name of 
stockholder individually and stock¬ 
holder executed deed in his individ¬ 
ual capacity, but creditors remained 
in position to receive deed from cor¬ 
poration on request and creditor lat¬ 
er acquired legal title to property by 
purchasing encumbrance and permit¬ 
ting foreclosure, and buying in at 
the sale, stockholder's lack of title 
did not constitute failure of con¬ 
sideration so as to leave debt un¬ 
paid.—Publicity Bldg. Realty Cor¬ 
poration V. Thomann, 183 S.W.2d 69, 
353 Mo. 493. 

34. U.S.—Miller v. Young, D.O., 17 
F.Cas.]Sro.9,596, 2 Cranch C.C. 53. 

48 C.J. P 628 note 45. 

35. Puerto Rico.—Carrera v. Mar¬ 
rero, 27 Puerto Rico 507. 

36. 17.Y.—^Arnold v. Crane, 8 Johns. 
79. 

48 C.J. p 628 note 4S. 

37. Ill.—^Anderson v. Armstead, 69 
Ill. 452. 

38. Mich,—^Beaupre v. Holzbaugh, 
41 N.W.2d 338, 327 Mich. 101. 

48 C.J. p 629 note 50. 

Discharging liability for rent by 
performing personal services, mak¬ 
ing repairs or improvements, or 
furnishing home for another see 
Landlord and Tenant §§ 536-538. 
Payment of bill or note by services 
see Bills and Notes § 446. 

39. Ark.—^Parker v. Carter, 120 S. 
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W. 836, 91 Ark. 162, 134 Am.S.R. 
60. 

48 C.J. p 629 note 51. 

40. Wash.—Rape v. Lenz, 261 P. 
396, 145 Wash. 697. 

41. Wash.—Benson v. Washington 
Leasing & Royalty Co., 23 P.2d 
875, 173 Wash. 471—^Richardson v. 
Sears, 133 P. 1010, 74 Wash. 499. 

48 C.J. p 629 note 54. 

Agreement for payment in medium 
other than money as giving debtor 
option to pay money see supra § 
22 . 

Exercise by personal representative 
of decedent's option as to medium 
of payment of note see Executors 
and Administrators § 468 b. 

42. N.Y.—Stephens v. Howe, 34 N. 
Y.Super. 133. 

Wash.—^Benson v. Washington Leas¬ 
ing & Royalty Co., 23 P,2d 875, 
,173 Wash. 471—Richardson v. 
“feears, 133 P. 1010, 74 Wash. 499. 

43. Wash.—^Benson v. Washington 
Leasing & Royalty Co., 23 P.2d 
875, 173 Wash. 471—^Richardson v. 
Sears, 133 P. 1010, 74 Wash. 499. 

48 C.J. p 629 note 56. 

44. N.Y.—Gilbert v. Danforth, 6 N. 
Y. 585. 

Tex.—^Deel v. Berry, 21 Tex. 463, 73 
Am.D. 236. 

48 C.J. p 629 note 67, 

45. Ark.—^Hoys v. Tuttle, 8 Ark. 124, 
46 Am.D. 309. 

Tex.—^Bridges v. Reynolds, 40 Tex. 
204. 
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failure of the debtor to elect, the demand becomes 
absolute for the value of such currency.'^® 

Where payee or creditor has right of election and 
fails to exercise it, the promisor is bound to per¬ 
form his contract by delivering one of the articles 
stipulated for.^*^ Ordinarily, a creditor, with the 
right to choose the medium of payment, having once 
made his election, is bound thereby,^S but such elec¬ 
tion may be revoked where the other party to the 
•contract fail's to consummate the transaction.^® 

§ 37. Waiver of Right to Pay or Demand 
Certain Medium 

A debtor may waive his right to make, and a credi¬ 
tor may waive his right to receive, payment in a particu¬ 
lar medium. 

IV. E 

^ 38. In General 

Payment discharges pro tanto the debt on which it 
Is made and vests the payee with title to the thing given 
iin payment. 

Payment discharges pro tanto the debt on which 
it is made,® 5 even though it is returned after ac- 


A debtor may waive his right to make payment 
in a certain medium.®® Also, a creditor may, by the 
acceptance of another medium, waive his right to 
receive payment in a particular medium ;®i and the 
fact that the creditor protests while accepting such 
other medium does not prevent application of the 
rule.®2 If, however, the creditor, in receiving pay¬ 
ment in a medium other than that specified, declares 
that he will receive it only at its value as compared 
with the specified medium and the debtor acquiesces, 
the right to payment of the full value of the speci¬ 
fied medium is not waived.®® 

A statute prohibiting contracts assuming to waive 
a party’s right to receive payment in lawful money 
has been held valid.®^ 


ceptance.®® Moreover, the discharge of the debt is 
not prevented by the fact that the payment is made 
under protest.®*^ An obligation which has been ex¬ 
tinguished by payment may not be subsequently re¬ 
vived®® or transferred.®® 

Before or pending suit. Payment of the debt and 


46. Tex.—Chevallier v. Buford, 1 
Tex. 503. 

48 C.J. p 629 note 60. 

47. 'Conn.—Townsend v. Wells, 3 
Bay 327. 

48 C.J. p 629 note 61. 

48. N.Y.—Stephens v. Howe, 34 IST. 
Y. Super. 133. 

49. Ill.—Mosher v. Rogers, 5 N.E 
583, 117 Ill. 446. 

48 C.J. p 629 note 64. 

50. Ark,—Sessions v. Peay, 21 Ark. 

100 . 

Pa.—Chambers v. Harger, 18 Pa. 15, 
Boss of right to; 

Elect medium of payment see su¬ 
pra § 36. 

Pay in medium other than money 
see supra § 22. 

51. U.S.—Grouf V. State Nat. Bank 
of St. Louis, C.C.A.MO., 76 P.2d 
726. 

48 C.J. p 629 note 68. 

Waiver of objections to medium in 
which tender made see the C.J.S. 
title Tender § 26, also 62 C.J. p 668 
note 15--P 670 note 41. 
Acceptance without objection 

Befendant accepting sheriff's check 
returning money paid by defendant 
to satisfy judgment without objec¬ 
tion at that time, or at any other 
time, waived any objection to check 
as payment, where no claim was 
made that check would not have 
been paid had defendant presented it 
for payment to bank on which it 
was drawn.—Buncan v. Standard Ac¬ 


cident Ins. Co., 35 P.2d 523, 1 Cal.2d 

385. 

52. Nev.—Gilman v, Bouglas Coun¬ 
ty, 6 Nev. 27, 3 Am.R. 237. 

48 C.J. p 630 note 69. 

53. TJ.S.—Tyers' Case, 5 Ct.Cl. 509. 

48 C.J. P 630 note 70. 

54- Ind.—^Hancock v. Yaden, 23 N.E. 
253, 121 Ind. 366, 16 Am.S.R. 396, 
6 L.R.A. 576. 

Waiver of statute requiring pay¬ 
ment of wages in money see Mas¬ 
ter and Servant § 157. 

55. Ark.—Smith v. Magnet Cove 
Barium Corp., 206 S.W.2d 442, 212 
Ark. 491. 

Bel,—^Leiter v. Carpenter, 22 A.2d 
393, 26 Bel.Ch. 85. 

La.—Taylor v. Taylor, 24 So.2d 74, 
208 La. 1053—^Peerless Printing Co. 
V. Geneila, App., 189 So. 154. 

Mo.—Noll V. Harrison County Bank, 
11 -S.W.2d 1076, 222 Mo.App. 1162. 

Mont.—^Paulich v. Republic Coal Co., 
33 P.2d 514, 97 Mont. 224. 

Or.—^Hattrem v. Burdick, 6 P.2d 18, 
138 Or. 660. 

Tex.—Ormsby v. State Life Ins. Go., 
Civ.App., 133 S.W.2d 797. 

Va.—Bank of Russell County v. 
Griffith, 10 S.E.2d 481, 176 Va. 1— 
Aetna Casualty & Surety Co. v. 
Whaley, 3 S.E.2d 395, 173 Va. 11. 

48 'C-J. p 630 note 74. 

Effect of payment of negotiable in¬ 
strument see Bills and Notes §§ 
448^451. 


Payment by third person as dis¬ 
charge of debtor’s liability to cred¬ 
itor see supra § 3. 

“Payment” distinguished from “pur¬ 
chase of debt” see supra § 2. 
Insanity of creditor 

(1) A debtor who in good faith and 
in the regular course of business and 
without notice of his creditor’s in¬ 
sanity pays his debt may not again 
be held liable therefor.—^Wodell v. 
John Hancock Mut. Life Ins. Co., 67 
N.E.2d 469, 320 Mass. 1—Reed v. 
Mattapan Beposit & Trust Co., 84 N. 
E. 469, 198 Mass. 306. 

(2) This doctrine is equitable in 
nature and should be moulded to ac¬ 
complish equitable results.—^Wodell 
v, John Hancock Mut. Life Ins. Co., 
supra. 

56. Mich.—Judd v. Burton, 16 N.W. 
237, 51 Mich, 74. 

48 aJ. p 630 note 75. 

Rescission of payment see infra §§ 
42-44. 

57. Cal.—^McMillan v. Richards, 9 
Cal. 365, 70 Am.B, 655. 

N.M.— Corpus Juris cited in. Jaynes 
v. Heron, 130 P.2d 29, 32, 46 N.M. 
431. 

58. Mass.—Barry v. Curley, 88 N.E. 
437, 202 Mass. 42. 

48 C.J. p 630 note 76. 

59. Va.—Bank of Russell County v, 
Griffith, 10 S.B.2d 481, 176 Va. 1. 

48 C.J. P 630 note 77. 
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costs extinguishes the claim on which a suit is 
predicated, although made while the action is -pend- 
ing,®<^ and payments made before or pending the 
suit should be deducted before judgment.®^ 

Title of payee. Payment vests the payee with 
title to the thing given in payment, 6 2 and the person 
paying may not subsequently divest the payee of his 
title. 

Existence of debt or contract. While payment of 
an obligation may not conclusively establish that the 
person paying was indebted to the payee at the time 
of the payment,®^ payment on a contract implies 
the existence of the contract at the time of pay¬ 
ment. 

Rights of debtor. It has been held that accept¬ 
ance of money due tendered without condition car¬ 
ries with it no obligation beyond that of giving 
proper credit,^® but on payment in full the debtor 
may demand surrender of his written obligation. 

§ 39. Part Payment 

Part payment of a debt ordinarMy does not bar a 
claim for the balance, and, where the defendant pays 
part of a claim sued on pending the suit, such payment 
has been held to constitute an admission that the action 
was brought for good cause. 

Part payment of a debt ordinarily does not bar a 
claim for the balancers unless it is accepted with 
knowledge that it is not the full amount due and 


with the intention that the debt be thereby dis¬ 
charged. Thus the payment and acceptance of 
part of what is presently due under a contract 
usually does not excuse the nonpayment of the rest 
in violation of the contract,70 and it does not, by 
itself, impair the right of the creditor to demand 
full performance.'^! Also, the payment of a part 
of a sum which is due does not create an equity in. 
favor of the payer to entitle him to an indefinite de¬ 
lay for the payment of the balance.Moreover,, 
part payment of a debt has been held to raise in law 
an implied promise to pay the balance.'^s However, 
part payment of a claim for which the payer is not 
liable does not raise such an implied promise. 

While it has been held that partial payments may 
not be considered as an acknowledgment of the 
justness of a debt,*^^ and that part payment will not 
change what is originally a mere moral obligation 
into a legal debt,*^® it has also been held that a par¬ 
tial payment on a contract with full knowledge of 
the facts is a voluntary admission that the amount 
paid was dueJ*^ 

Payment pending suit as admission. Where de¬ 
fendant, pending suit on an obligation, makes a 
partial payment of the claim sued on, such payment 
has been held to constitute an admission that the 
action was brought for good cause.'^s On the other 
hand, such a part payment has been held not to be 


60. Vt.—Root V. Ross, 29 Vt. 488. 

61. La.—MoClellan Dry-Dock Co. v. 
Farmers" Alliance Steam-Boat 
Dine, 9 So. 630. 43 La.Ann. 258. 

48 C.J. P 630 note 80. 

62. Cal.— Corpus Juris cited iu 
People V. Beilfuss, 138 P.2d 332, 
336, 59 Cal.App.2d 83, certiorari de¬ 
nied 64 S.Ct. 529, 321 U.S. 746, 88 
L.Ed. 1048. 

Tex.—^Morrison v. Hammer, 12 S.W. 
848. 

63. Tex.—Morrison v. Hammer, su¬ 
pra. 

64. Ga.—Drew v. Willingham Sash, 
etc., Co., 38 S.E. 967, 113 Ga. 605. 

65- Ala.—^Prance v. Ramsey, 107 So. 
816, 214 Ala. 327. 

66. Conn.—^Williams v. Apothecaries 
Hall Co., 69 A. 12, 80 Conn. 503. 

67. Tex.—^Rampy v. Nance, Civ. 
App., 286 S.W. 294. 

68. Kan.— Corpus Juris guoted in 
Davis V. Davis, 81 P.2d 55, 57, 148 
Kan. 211. 

Mass.—^Vieira v. Menino, 76 N.E.2d 
177, 322 Mass. 165. 

Mo.—Noll v. Harrison County Bank, 
11 S.W.2d 1076, 222 Mo.App. 1162 


—^Klene v. Campbell, App., 213 S. 
W. 520. 

N.X—^Kruger v. Mark, 37 A.2d 100, 
135 N.J.Eq. 1. 

N.T.—Holzer v. Deutsche Reichsbahn 
Gesellschaft, 290 N.T.S. 181, 159 
Misc. 830. 

48 C.J. p 631 note 88. 

Part payment: 

Generally see supra § 8. 

As: 

Accord and satisfaction see Ac¬ 
cord and Satisfaction §§ 26-35. 
Discharging debt pro tanto see 
supra § 38. 

Effect on statute of limitations 
generally see Limitations of Ac¬ 
tions §§ 333-339. 

Payment pending suit 

(1) In the absence of some agree¬ 
ment to that effect, the acceptance 
of partial payments after the com¬ 
mencement of an action does not 
constitute a waiver of plaintiff’s 
right of action for the balance still 
due.—Gates v. Green, 90 P. 189, 151 
Cal. 65. 

(2) Plaintiff, having sued on sev¬ 
eral claims, does not by accepting 
payment of one with express reser¬ 
vation of rights in suit waive right 
to prosecute suit on remaining 
claims.—^Reynolds v. Board of Com’rs 
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of Orleans Levee Dist., 71 So. 787, ISO' 
La. 518. 

69. La.—Jones v. Southern Natural 
Gas Co., 36 So.2d 34, 213 La. 1051. 

70. N.J.—Kruger v. Mark, 37 A. 2d 
100, 135 N.J.Eq. 1. 

71. N.J.—^Kruger v. Mark, 37 A.2d, 
100, 135 N.J.Eq. 1. 

72. Ill,—Speer v. Cobb, 22 Ill. 528. 

73. Kan.— Corpus Juris quoted in, 
Davis V, Davis, 81 P.2d 55, 57, 148 
Kan. 211. 

48 C.J. p 631 note 89. 

74. Tenn.—Bannon v. Jackson, 117 
S.W. 504, 121 Tenn. 381, 130 Am. 
S.R. 788, 17 Ann.Cas. 77. 

75. Tex.—Judkins v. Jamison, Civ. 
App., 83 S.W.2d 793, error dis-- 
missed. 

76. Nev.—^Christensen v. Duborg, 
150 P. 306, 38 Nev. 404. 

48 C.J. p 631 note 91. 

77. Oolo.—^Nix V. Art Neon Co., lOO* 
P.2d 165, 105 Colo. 562. 

78. N.H.—Lehigh Nav. Coal Co. v. 
Keene Coal Co., 197 A. 410, 89 N.H. 
274—^Williams v. Tappan, 23 N.H.. 
385. 
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equivalent, as an admission of the cause of action, 
to a payment of money into court.^® 

§ 40. Pa 3 nTient by One or More Codebtors 

A payment made by one or more of two or more joint 
debtors extinguishes the debt pro tanto, but a payment 
of one debtor's share of a Joint debt does not release 
him from liability for the balance. 

A payment made by one or more of two or more 
joint debtors extinguishes the debt pro tanto.so A 
payment of one debtor’s share of a joint debt, how¬ 
ever, does not release him from liability for the bal- 
ance.si 

§ 41. Payment under Duress 

A compulsory payment of a debt to a person other 


than the creditor without his consent does not discharge 
the debtor, but it has been held that money extorted by 
a creditor from his debtor by an unlawful execution should 
be considered a payment of the debt. 

A compulsory payment of a debt to a person other 
than the creditor without his consent does not dis¬ 
charge the debtor.S2 It has been held, however, 
that money extorted by a creditor from his debtor 
by an unlawful execution should be considered a 
payment of the debt.83 A final payment on a sub¬ 
contract made with full knowledge of all the facts 
after the termination of the prime contract has been 
held to constitute a ratification of prior payments 
allegedly made under duress in excess of the terms 
of the subcontract in order to avoid a breach of the 
prime contract. 8 ^ 


V. RESCISSION 


§ 42. Conditional Pa 3 mient 

A creditor who has accepted paper, such as a check, 
bill, OP note, in conditional payment of a debt may ordi¬ 
narily, if such paper has not been paid, rescind the con¬ 
ditional payment and sue on the original indebtedness. 

A creditor who has accepted paper, such as a 
check, bill, or note, in conditional payment of a debt 
may ordinarily, if such paper has not been paid, 
rescind the conditional payment and sue on the 
original indebtedness.®^ 

g 43 , - Return of Medium Received 

a. General rule 

b. Exceptions to rule 


a. General Rule 

A creditor rescinding a conditional payment ordi¬ 
narily may not recover on the original debt if he fails 
to account for the paper received, and the necessity for 
so accounting is not removed by a release from liability 
on such paper. 

A creditor rescinding a conditional payment or¬ 
dinarily may not recover on the original debt if he 
fails to account for the paper received,®6 and the 
necessity for so accounting is not removed by a rc'- 
lease from liability on such paper.87 The obligation 
to account is satisfied by production of the paper 
in court to be canceled, delivered to defendant, or 
otherwise disposed of as the court may direct,®8 
and is also satisfied by a showing that such paper 


79. Mich.—Galloway v. Holmes, 1 
Hougl. 330. 

SO. ISr.H. —^Holland v. Morley Button 
Co., 145 A. 142, 83 N.H. 482. 

48 C.J. P 631 note 95. 

Payment in fnll 

Where two or more persons are 
jointly liable on an obligation and 
one of them makes payment of the 
whole, the obligation is thereby ex¬ 
tinguished. 

U.S.—Jones v. Waterman S. S. Corp., 
H.C.Pa., 60 F.Supp. 30, reversed 
on other grounds, C.C.A., 155 F.2d 
992. 

jT[a.—Uhl V. Holbruner, 200 So. 359, 
146 Fla. 133. 

Ind.—^Bedwell v. De Bolt, 50 N.E.2d 
875. 221 Ind. 600. 

48C.J. P 631 note 95 [a]. 

81. Oal.—Griffith v. Grogan, 12 Cal. 
317. 

82. U.S.—^Williams v. Bruffy, Va., 
96 U.S. 176, 24 L.Bd. 716. 

48 C.J. p 631 note 98. 

Becovery of payments made under 
duress see infra §§ 145-154. 


83- Conn.—^Lord v. Waterhouse, 1 
Root 430. 

84. Ill.—^Fred C. Kramer Co. v. Heb- 
ard Storage Warehouses, 82 N.E.2d 
832, 336 IlLApp. 150. 

85- Cal.—^Woodhead Lumber Co. v. 
E. G. ISTiemann Investments, 22 P. 
2d 252, 132 Cal.App. 115. 

Mo.—Scheer v. Brooks, 65 S.W.2d 
107, 333 Mo. 1201—State ex rel. 
Hardy v. Farris, 47 S.W.2d 198, 226 
Mo.App. 1007. 

Mont.—Corpus J^ris cited in Ad- 
vance-Rumley Thresher Co. v. Kru¬ 
ger, 16 P.2d 1102, 1104, 93 Mont. 
66, 85 A.L.R. 1053. 

48 C.J. P 692 note 5. 

Bill or note as conditional payment 
see supra § 23. 

Check as conditional payment see 
supra I 24. 

Conditional payment generally see 
supra § 9. 

Right of action on original considera¬ 
tion for negotiable instrument gen¬ 
erally see Bills and Notes § 526. 

86. Cal.—Corpus Juris in 

Weger v. Rocha, 32 P.2d 417, 421, 
138 Cal.App. 109. 

247, 


Mich.—'Corpus Juris cited in Money 
Corporation v. Wolf is, 257 N.W. 
749, 750, 269 Mich. 601. 

Mont.—Corpus Juris cited in Ad- 
vance-Rumely Thresher Co. v. 
Kruger, 16 P.2d 1102, 1104, 93 
Mont. 66, 85 A.L.R. 1053. 

48 C.J. P 632 note 6. 

Fraudulent alteration of note as bar¬ 
ring recovery on original consider¬ 
ation see Alteration of Instru¬ 
ments § 11. 

Return of note as condition preced¬ 
ent to recovery on original con¬ 
sideration generally see Bills and 
Notes § 528. 

87. Cal.—Corpus Juris atioted in 
Weger v. Rocha, 32 P.2d 417, 421, 
138 Cal.App. 109. 

Conn.—^Fitch v. Bogue, 19 Conn. 285. 

88- Cal.—Corpus Juris q.uoted in 
Weger v. Rocha, 32 P.2d 417, 421, 
138 CahApp. 109. 

Mo.—^Scheer v. Brooks, 65 S.W.2d 
107, 333 Mo. 1201—State ex rel. 
Hardy v. Farris, 47 S.W.2d 198, 226 
Mo.App. 1007. 

48 C.J. P 632 note 8. 
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has been surrendered^^ or tendered back®® to the 
debtor, or that it has been canceled,destroyed,9^ 
or lost^'S without having been indorsed or negoti¬ 
ated, or that for some other reason it is not enforce¬ 
able against him.®^ 

Unsatisfied judgment on note. A¥here a judgment 
recovered on a note by a third person to whom it 
had been transferred is in full force, plaintiff may 
not recover on the original debt merely by produc¬ 
ing the original note for cancellation;^® but on 
tendering an assignment of the judgment he may re¬ 
cover. 

b. Exceptions to Rule 

In order to bring an action on a debt, a creditor 
need not return worthless paper which he has accepted 
in conditional payment thereof, nor need he produce a 
note accepted by an agent without authority, where the 
creditor has not subsequently ratified the transaction. 

A creditor is not required, as a condition pre¬ 
cedent to bringing an action on a debt, to return a 
worthless check^'^ or note^s which he has accepted 
in conditional payment thereof. Likewise, it is not 
necessary to produce a note which was accepted by 
an agent without authority, where the creditor has 
not subsequently ratified the transaction.^^ If the 


instrument is not negotiable it is unnecessary to 
produce it.i The general rule has no application 
to a proceeding in rem founded on statutory enact- 
ment.- 

§ 44. Absolute Payment 

If commercial paper is received as absolute payment 
of an obligation, the creditor's remedies are restricted 
to the paper received and he may not rescind such pay¬ 
ment and have a right of action on the original indebted, 
ness in the absence of fraud. 

If commercial paper, such as a check, bill, or 
note, is received as absolute payment of an obliga¬ 
tion, ordinarily the creditor’s remedies are restricted 
to the paper received and he may not rescind such 
payment and have a right of action on the original 
indebtedness^ by returning the paper received.'^ 
Howe^'^er, a creditor may be entitled to rescind 
where he has been induced by fraud to accept com¬ 
mercial paper as absolute payment of an indebted¬ 
ness.® In such a case the creditor should make 
restitution of the paper before proceeding on his 
original claim,® but it has been held that the credi¬ 
tor does all that is required of him if he produces 
the paper at the trial and offers to deliver it to de¬ 
fendant*^ 


VI. RECEIPTS 


§ 45, Definition, Nature, and Contents 

a. In general 

b. Receipt and release distinguished 
a. In Greneral 

A receipt is a written admission of the fact of payment 


and receipt of money or thing of value, and no particu¬ 
lar form of words is necessary to constitute a valid re¬ 
ceipt. 

A receipt is a written admission of the fact of 
payment and receipt of money or thing of value,^ 
and even a receipt in full is classified as an ad- 


89. Cal.— Corpus Juris q.uoted in 
Weger v. Rocha, 32 P.2d 417, 421, 
138 Cal.App. 109. 

48 C.J. P 633 note 0. 

90. Cal.— Corpus Juris ctuoted in 
Weg'er v. Rocha, 32 P.2d 417, 421, 
138 Cal.App. 109, 

48 C.X P 633 note 10. 

91. Mo.—McCormack Harvesting 
Mach. Co. V. Blair, 124 S.W. 49, 146 
Mo.App. 374. 

92. N.C.—Maryland Hat. Bank v. 
Hollingsworth, 47 S.B. 618, 135 H. 
C. 556. 

48 C.J. p 633 note 12. 

93. Mich.—Garavaglio v. Verona 
Min. Co., 178 N.W. 32, 210 Mich. 
675. 

48 C.J. p 633 note 13. 

94. Ga.—Schneider Marble Co. v. 
Knight, 141 S.E. 420, 37 Ga.App. 
646. 

48 C. J. P 633 note 14. 

95. H.T.—Teaz v. Chrystie, 2 B.D. 
-Smith 621, 2 Abb.Pr. 109. 

48 C.J. P 633 note 17. 


96. Mass.—^Lord v. Bigelow, 124 
Mass, 185. 

48 C.J. P 633 note 18. 

97. Mass.—^Di Ausilio v. Stavropu- 
los, 147 HE. 346, 252 Mass. 69. 

48 C.J. p 633 note 19. 

98- Mich.—Gillett v. Knowles, 66 N. 
W. 497, 108 Mich. 602. 

48 C.J. P 633 note 20. 

99. Mo.:—^West Pub. Co. v. Corbett, 
145 S.W. 868, 165 Mo.App. 7. 

1. Conn.—^Mtch v. Bogue, 19 Conn. 
285. 

2. Md.—Blake v. Pitcher, 46 Md. 453. 

48 C.J. p 633 note 23. 

3. N.Y.—Lalor v. Lalor, 86 H.Y.S.2d 
182, 274 App.Div. 623, vacated on 
other grounds 87 N.Y.S.2d 218, 275 
App. Div. 662. 

48 C.J. p 633 note 26. 

4. N.Y.—^Lalor v, Lalor, supra. 

5. Md.—^Hoopes v. Strasburger, 37 
Md. 390, 11 Am.R, 538. 

Mass.—^American Malting Co, v. 
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Souther Brewing Co., 80 H.E. 526, 
194 Mass. 89. 

6. N.Y.—^E. T. C. Corporation v. Ti¬ 
tle Guarantee & Trust Co., 2 N.E. 
2d 284, 271 N.Y. 124, 105 A.L.R. 
999, reargument denied 3 N.E.2d 
471, 271 N.Y. 659, 105 A.L.R. 999. 

Return of note as condition preced¬ 
ent to recovery on original con¬ 
sideration generally see Bills and 
Notes § 528. 

Note of third person 

Person who has been by fraud in¬ 
duced to accept note of third person 
as payment of debt must make resti¬ 
tution of note before proceeding on 
his original claim.—^E. T. C. Corpo¬ 
ration V. Title Guarantee & Trust 
Co., supra. 

7. Cal.—4?orpus Juris OLUoted in 
Weger v. Rocha, 32 P.2d 417, 421, 
138 Cal-App. 109. 

Md.—^Hoopes v. Strasburger, 37 Md. 
390, 11 Am.R. 538. 


8. Ind.—^Krutz v. Craig, 53 Ind. 661. 
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mission.^ A receipt is not payment,and ordi¬ 
narily it does not amount to a contract,but it 
may be so drawn as to be a contract.^2 While the 
writing must be sufficient to constitute a receipt,^^ 
no particular form of words is necessary to con¬ 
stitute a valid receipt,although ordinarily it 
should show the amount paid.^^ It may consist of 
a separate writing, a recital in an instrument,^'^ 
or an indorsement of payment thereon.^S a cashed 
check may be a receipt,!^ but a check which has 
never been presented or paid is not a receipt.^o 

b. Receipt and Release Distinguished 

A receipt and a release have been distinguished in 
that, while a receipt is mere evidence of a fact, a re¬ 
lease extinguishes a preexisting right. 

A receipt and a release have been distinguished 
in that, while a receipt is mere evidence of a fact, 
a release extinguishes a preexisting right.^i As 
otherwise stated, a receipt is evidence that an ob¬ 
ligation has been discharged, but a release is it¬ 
self a discharge of it;^^ a receipt is only evi¬ 


dence that a debt has been paid, while a release is 
the extinguisher itself.23 The further distinction 
has been made that a receipt in full may be ex¬ 
plained and disputed, while a release under seal 
estops and concludes forever,-^ and that an ordi¬ 
nary receipt given on the payment of a sum of mon¬ 
ey, not under seal, is, as distinguished from a re¬ 
lease under seal, subject to explanation and proof 
that it was given without consideration.25 

§ 46. Construction, Operation, and Conclu¬ 
siveness 

The construction of a receipt is discussed infra 
§ 47, a receipt as evidence infra § 48, and evidence 
to overcome a receipt infra § 49. 

Examine Pocket Parts for later cases. 

§ 47 , - Construction 

Receipts should be construed in view of the purposes 
contemplated by the parties when executing them, and 
according to the words used where they are clear and 
explicit and lead to no absurd consequence. 


Minn.—Thompson v. Layman, 42 N. 

W. 1061, 41 Minn, 295. 

Other definitions 

(1) An acknowledgment of the 
fact of the payment or satisfaction 
of a debt.—Southern California Mu¬ 
sic Co. V. Labes, 288 P. 1096, 1098, 
106 Cal.App. 255. 

(2) A mere declaration or admis¬ 
sion in writing.—City Bank Farmers 
Trust Co. V. Roosen, 296 N.T.S. 797, 
800, 251 App.Liv. 437—In re "Woods’ 
Estate, 295 JST.Y.-S. 718, 251 App.Div. 
141. 

S.D.—Greve v. Bisson, 8 N.W.2d 859, 
69 S.D. 208. 

(3) A written acknowledgment of 
payment.—ISTew York Life Ins. Co. v. 
Seifris, C.C.A.Pa., 46 F.2d 391, 392. 

(4) A mere written admission of 
the existence of a fact, either prior 
to, or at the date of, receipt.—^Ap¬ 
peal of Crockett, 154 A. 180, 183, 130 
Me. 135. 

(6) Further definitions see 48 C.J. 
p 634 note 31 [a]—52 C.J. p 1191 
notes 78, 79. 

9. Conn.—Taft v. Valley Oil Co.^9 
A.2d 822, 126 Conn. 154. 

S.D.—Greve v. Bisson, 8 N.W.2d 859, 
69 S.D. 208. 

10. Tex,—^Humphries v. Colorado 
Life Co., Civ.App., 170 S.W.2d 315, 
error refused. 

H, tJ.S.—Wunderlich v. National 
Surety Corporation, D.C.Minn., 24 
F.Supp. 640, reversed on other 
grounds, C,C.A., National Surety 
Corporation v. Wunderlich, 111 F. 
2d 622. 

Cal.—Southern California Music Co. 


V. Labes, 288 P. 1096, 106 Cal.App. 
255. 

Mont.—Gallaher v. Theilbar Realties, 
18 P.2d 1101, 93 “Mont. 421. 

N.Y.—Seeley v. Osborne, 116 N.E. 97, 
220 N.Y. 416—Stiebel v. Grosberg, 
95 N.E. 692, 202 N.Y. 266, 36 L.R.A., 
N.S., 1147, Ann.Cas.l912D 1305, mo¬ 
tion denied 96 N.E. 1131, 203 N.Y. 
547. 

Okl.—Robertson v. Vandeventer, 152 
P. 107, 51 Okl. 561. 

Or.—^Pierce v. Northern Pac. Ry. Co., 
271 P. 976, 127 Or. 461, 62 A.L.R. 
644. 

S.D.—Greve v. Bisson, 8 N.W.2d 859, 
69 S.D. 208. 

48 C.J. p 634 note 32, 

Not act in law 

A receipt is ordinarily not an in¬ 
strument effective as an act in law. 
—^Humphries v. Colorado Life Co., 
Tex.Civ.App„ 170 S.W.2d 315, error 
refused. 

12. Ark.—^Wilson v. Nugent, 299 S. 

W. 18, 174 Ark. 1115. 

48 C.J. p 634 note 33. 

13. Tex.—McKenzie v. Burnett, Civ. 
App., 74 S.W.2d 143. 

14. Ga.—Crider v. City 'Supply Co., 
85 S.E. 350, 16 Ga.App. 377. 

48 C.J. P 634 note 34. 

Wills statute inapplicable 

A statute applicable to the execu¬ 
tion of a will is not applicable to the 
signing of a receipt.—^Baker’s Estate 
v. Woodworth, 198 A. 469, 130 Pa.Su- 
per. 452. 

15. Ill.—Cook V. Norton, 43 Ill. 391. 

16. Mo.—^Julius Seidel Lumber Co. 
V. Weaver, App., 184 S.W. 484. 

48 C.J* P 634 note 36. 
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17. U.S.—^Wunderlich v. National 
Surety Corporation, D.C.Minn., 24 
F.Supp. 640, reversed on other 
grounds, C.C.A., National Surety 
Corporation v. Wunderlich, 111 F. 
2d 622. 

48 C.J. p 634 note 37. 

18. Minn.—Steffens v. Nelson, 102 
N.W. 871, 94 Minn. 365. 

48 'C.J. p 634 note 38. 

19. Iowa.—Yardley v. Iowa Electric 
Co., 191 N.W. 791, 195 Iowa 380. 

48 C.J. p 634 note 39. 

20. Ohio.—Sullivan ,v. Sullivan, 31 
N.E.2d 165, 66 Ohio App. 315. 
C^iecks indorsed by payee but 

found in drawer's safety deposit box 
after drawer’s death, and admitted¬ 
ly never presented for payment or 
paid, did not have the force of re¬ 
ceipts.—Sullivan v. Sullivan, supra. 

21. Ky.—O'Bryan's Adm'r v. Wurt- 
mann, 179 S.W.2d 205, 297 Ky. 90. 

La.—Equitable Securities Co. v. Tal¬ 
bert, 22 So. 762, 49 La.Ann. 1393. 
Definition and nature of release gen¬ 
erally see the C.J.S. title Release 
§§ 1. 2. also 53 C.J. P 1196 notes 
2, 3, 9, p 1197 notes 18-22. 

22. Conn.—^Allen v. Ruland, 65 A. 
138, 79 Conn. 405, 118 Am.S.R. 146, 
8 Ann.Cas. 344. 

23. S.D.—Greve v. Bisson, 8 N.W.2d 
859, 69 S.D. 208. 

53 C.J. p 1197 note 15. 

24. N.J.—Crane v. Ailing, 15 N.J. 
Law 423. 

53 C.J. p 1197 note 16. 

25. N.Y.—^McKenzie v. Harrison, 24 
N.E. 458, 120 N.Y. 260, 17 Am.S.R, 
638, 8 L.RA. 257. 
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Receipts should he construed in view of the pur¬ 
poses contemplated by the parties when executing 
them,-6 and according to the words used where 
they are clear and explicit and lead to no absurd 
consequence.2'^ A receipt should be viewed in its 
entirety,28 and with due regard to the conditions 
surrounding its execution.29 Thus the meaning 
of a clause in a receipt is ascertained by reference 
to the context of all the other parts of the instru¬ 
ment which contains it.80 Ambiguous language is 
to be construed most strongly against the party who 
wrote the instrumental 

A receipt in full for a particular demand is not 
conclusive evidence of a general settlement of ac¬ 
counts between the parties, ^2 a receipt for so 
much money specified to be for certain goods or 
property purchased will not be construed or pre¬ 
sumed to be a satisfaction in fulL^S A receipt in 
full of all demands against one is no evidence of 
the payment of a joint demand against him and 
others^^ or of the pa 3 ^ment of obligations held by 
the receiptor in a different capacity from that in 
which he executes the receipt 5 and such a receipt 
given to a corporation is not evidence of the pay¬ 
ment of individual demands against officers of the 


corporation.86 A receipt in full of all claims ordi¬ 
narily does not cover claims which might arise 
after its execution 7 and, on the other hand, a 
receipt in full of all claims from its date up to a 
certain future date does not cover claims existing 
prior to the date of the receipt.28 

§ 48. - Receipt as Evidence 

a. Admissibility 

b. Weight and sufficiency 

a. Admissibility 

(1) In general 

(2) Bills, notes, or checks 

(1) In General 

Receipts given by a party to the action or by his 
duly authorized agent ordinarily are admissible against 
such party as evidence of the payment recited therein? 
a receipt ordinarily is not evidence of the payment thereby 
acknowledged as against strangers thereto, but there are 
exceptions to this rufe. 

The rules governing the admissibility of evidence 
in civil actions generally are applicable in deter¬ 
mining the admissibility of receipts as evidence of 
payment.89 Receipts given by a party to the ac- 


26. X.H.—^Bunker v. Great Falls 
Mfg. Co., 146 A. 529, S4 N.H. 84. 

N-.T.—Sperry v. Miller, 8 N.Y. 336. 
W.Va.—^aioore v. Hope Natural Gas 
Co., 86 S.B. 564, 76 W.Va. 649. 

27. La.—^Haydel v. Roussel, 1 La. 
Ann. 35. 

Receipt of check for collection 

Where creditor, on receiving from 
debtor a check of a third person, 
executed receipt stating that check 
was received only for collection and 
would be credited on indebtedness 
only in event that check was paid, 
and there was no evidence to discred¬ 
it the receipt, and payment of check 
was stopped by the maker, accept¬ 
ance of the check did not constitute 
payment to the creditor of the 
amount of the check.—Garden City 
Production Credit Ass'n v. Marcotte, 
131 P.2d 702, 156 Kan. 213. 

28. Mont.—Corpus Juris cited in 
Jensen v. Cloud, 88 P.2d 36, 39, 
107 Mont. 593— Corpus Juris cited 
in Harrington v. Deloraine Refin¬ 
ing Co., 43 P.2d 660, 662, 99 Mont. 
78. 

48 C.J. P 634 note 40. 

29. Cal.—Sears v. Whiston, 34 P,2d 
818, 139 CaLApp. 682. 

Mont.— Corpus Juris cited ia Jensen 
V. Cloud, 88 P.2d 36, 39, 107 Mont. 
593— Corpus Juris cited ia Har¬ 
rington V. Beloraine Refining Co., 
43 P.2d 660, 662, 99 Mont. 78. 

48 C.J. p 634 note 41, 


Ohligatioas included 

(1) In general. 

U.S.—Cornell Steamboat Co. v. The 
H. L. Dayton, D.C.N.J., 38 P. 927. 
Ky.—Rogers v. Rogers’ Adm'r, 234 
S.W. 278, 192 Ky. 649. 

La.—^Haydel v. Roussel, 1 La.Ann. 
35. 

Me.—Cash v. Freeman, 35 Me. 483. 
Pa.—^Placcus v. Wood, 103 A. 549, 
260 Pa. 161. 

48 C.J. p 634 note 41 [i]. 

(2) Receipt in full will not oper¬ 
ate as discharge of claims not with¬ 
in parties’ contemplation.—^Bunker v. 
Great Falls Mfg. Co., 146 A. 529, 84 

jN.H. 84. 

' (3) Receipt reciting payment in 

full to date did not cover claim for 
commissions not existing when re¬ 
ceipt was given.—^Melius v. Potter, 
267 P. 563, 91 Cal.App. 700. 

(4) An instrument acknowledging 
receipt of a certain sum in full for 
all damages “caused by or arising 
from the laying, maintaining, and 
operating of a pipe line” covered only 
past injuries to the land.—^Moore v. 
Hope Natural Gas Co., 86 S.E. 564, 76 
W.Va. 649. 

Agreement to accept check as abso¬ 
lute payment is not shown by giving 
of receipt, acknowledging payment of 
debt, when check is delivered.— 
Breathitt County Board of Education 
v. Cockrell, 38 S.W.2d 660, 238 Ky. 
694. 

30. La.—Importers, etc., Nat. Bank 
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V. B. Abraham, etc.. Stores, Inc., 9 
La.A.,Orleans, 278. 

31. N.J.—^Benson v. Reinshager, 72 
A. 954. 75 N.J.Eq. 358. 

48 C.J. p 635 note 43. 

32. Mont.— Corpus Juris cited in 
Jensen v. Cloud, 88 P.2d 36, 39, 107 
Mont. 693— Corpus Juris cited in 
Harrington v. Deloraine Refining 
Co., 43 P.2d 660, 662, 99 Mont. 78. 

48 C.J. p 635 note 44. 

33. Ill.—Reed v. Phillips, 5 Ill. 39. 
Miss.—^Bercier v. MeInnis, 57 Miss. 

279. 

34- N.T.—^Robert v. Garnie, 3 Cai. 
14. 

48 C.J. P 635 note 46. 

35. Ill.—Bartholomew v. Bartholo¬ 
mew, 24 Ill. 199. 

48 C.J. P 635 note 47. 

36. Pa.—^In re Kruger, 107 A. 379, 
264 Pa. 51. 

48 C.J. p 635 note 48. 

37- Va,—^Ellerson Floral Co. v. Ches¬ 
apeake, etc., R. Co., 141 S.E. 834, 
149 Va. 809. 

48 C. J. p 635 note 49. 

38. Ind.—^Bettman v. Shadle, 53 N.E. 
662, 22 Ind.App. 542. 

39. N.C.—Searcy v. Logan, 39 S.E. 
2d 593, 226 N.C. 562. 

Utah.—^Maxfield v. Sainsbury, 172 P. 

2d 122, 110 Utah 280. 

48 C.J. p 635 note 53. 

Wills statute held inapplicable 

The provisions of a statute relative 
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tion or by his duly authorized agent ordinarily are 
admissible against such party as evidence of the 
payment recited therein.^0 -j-jie other hand, it 

has been held error to admit a receipt where its 
execution has not been proved,and an unauthen¬ 
ticated receipt has been held not to constitute evi¬ 
dence of payment.'^^ Moreover, a receipt may not 
be admissible where there has not been a compli¬ 
ance with a requirement that payment be pleaded.^^ 
In order to be evidence of payment, a receipt 
ordinarily must be one executed by the creditor 
or his agent authorized to give a receipt^^ and have 
come into the possession of the person who is con¬ 
tended to have made the payment.If the creditor 
alleges that the receipt has been altered and in¬ 
creased, the debtor may show that the receipt was 
in its present condition soon after it was signed 
and before the action was brought.^6 

As against strangers, A receipt ordinarily is 
not evidence of the payment thereby acknowledged 
as against strangers thereto,but there are excep¬ 
tions to this rule.^^ Thus the receipt of a person 
who is pointed out in the contract of the party 
against whom it is offered is admissible and the 
receipt of an unauthorized third person is com¬ 
petent evidence of payment when accompanied by 
evidence of the acceptance of the money by the 
person entitled thereto,50 but an admission in the 
receipt that it is in full to date is not admissible 
against the latter.si 


§ 48 

Indorsements of credits by the creditor on the 
instrument sued on are competent evidence against 
him as admissions of payment.^^ 

(2) Bills, Notes, or Checks 

A note is admissible in connection with other evi¬ 
dence to show that it was a payment of the debt sued 
on, but in the absence of such other evidence a note is 
not admissible; bank checks of the debtor payable to 
the order of the creditor and indorsed by him are ad¬ 
missible in evidence to show payment of the debt for 
which they were given. 

A note is admissible in connection with other 
evidence to show that it was a payment of the 
debt sued on,53 hut in the absence of such other evi¬ 
dence a note is not admissible.54 A note is also 
admissible to explain a receipt and rebut any pre¬ 
sumption that absolute pa 3 rment was made.55 Bills, 
notes, and the like, signed by the debtor, payable 
to the'" creditor and in the possession of the debtor, 
without proof that they have been in the possession 
of the creditor, are not admissible to show that the 
amount thereof has been paid by the debtor to the 
creditor.5 6 Notes and checks relating to long prior 
closed transactions and not to any involved in the 
case are inadmissible in the absence of any show¬ 
ing that they constituted all the transactions be¬ 
tween the parties.57 

Bank checks of the debtor payable to the order of 
the creditor and indorsed by him are admissible 
in evidence to show payment of the debt for which 
they were given, 58 but in order that checks may 


to proof of execution of a will is not 
applicable to proof of signing of re¬ 
ceipt.—^Baker’s Estate v. Woodworth, 
198 A. 469, 130 Pa.Super. 452. 

40. U.S.—^ISTew Tork Life Ins. Co. v. 
Seifris, C.C.A.Pa., 46 F.2d 391. 

Ala.—^Anderson v. Tadlock, 175 So. 

412, 27 Ala.App. 513. 

Conn.—Taft v. Valley Oil Co., 9 A.2d 
822, 126 Conn. 154. 

D.C.—H. Herfurth, Jr., Inc. v. U, S., 
to Use of Squire, 85 F.2d 719, 66 
App.D.C. 220. 

Ill.—Turner v. Singleman, 61 N.E.2d 
775, 326 Ill.App. 263. 

Mo.—^Franklin County Oil Co. v. 
Webber, App., 104 S.W.2d 676— 
Crocker v. MacCartney, App., 24 S. 
W.2d 649. 

48 C.J. p 635 note 54. 

41. Tex.—^Hander v. Baade, 40 S.W. 
422, 16 Tex. Civ.App. 119. 

48 C.J. p 636 note 55. 

42. Mich.—Smith v. Smith, 247 N. 
W. 106, 262 Mich. 60. 

43. Tex.—^Hander v. Baade, 40 S.W. 
422, 16 Tex.Civ.App, 119. 

44- Mo,—CJorpus Jiiris quoted in 
Warren v. Curry, 177 S.W.2d 472, 
473, 352 Mo. 363. 

48 C.J. p 636 note 57. 


Knowledge of principal that sign¬ 
er of receipt accepted check of third 
person in payment renders such re¬ 
ceipt admissible on issue of pay¬ 
ment, although principal claims that 
he directed signer to return the 
check and did not know what had be¬ 
come of it.—Kelly v. Forman, 27 A. 
2d 862, 129 N.J.Law 41. 

45. Mo.—Corpus Juris quoted in 
Warren v. Curry, 177 S.W.2d 472, 
473, 352 Mo. 363. 

48 C.J. p 636 note 58. 

46. Mass,—Burnham Parkhurst, 
108 Mass. 341. 

47. Ala.—Corpus Juris quoted in 
Pearce v. Hubbard, 135 So. 179, 
182, 223 Ala. 231. 

48 C.J. p 636 note 60. 

48. U.S.—Wisconsin Steel Co. v. 

Maryland Steel Co., Wxs., 203 F. 
403, 121 C.C.A. 507. 

Ala.—Corpus Juris quoted in Pearce 
V. Hubbard, 135 So. 179, 182, 223 
Ala. 231. 

49. U.S.—^Wisconsin Steel Co. v. 

Maryland Steel Co., Wis., 203 F. 
403, 121 C.C.A. 507. 

48 C.J. p 636 note 62. 

50. Tenn.—Sewanee Min. Co. v. 

Best, 3 Head 701. 
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51. Tenn.—Sewanee Min. Co. v. 
Best, supra. 

52. Vt.—Sowles V. Butler, 44 A. 355, 
71 Vt. 271. 

48 C.J. p 636 note 65. 

Indorsements of credits on bills and 
notes see Bills and Notes § 678. 

53. Ga.—^Fletcher v. Young, 73 S.E. 
38, 10 Ga.App. 183. 

48 C.J. P 636 note 67. 

Admissibility of bill or note to show 
its own payment see Bills and 
Notes § 678. 

54. N.Y.—Cohu V. Husson, 23 N.E. 
573, 119 N.Y. 609. 

48 C.J. p 636 note 68. 

55. Ga.—Grovenstein v. Brewer, 76 
Ga. 763. 

56. Ala.—^Hart v. Kendall, 3 So. 41, 
82 Ala. 144. 

N.C.—^Lamb v. Ward, 19 S.E. 230, 114 
N.C. 255. 

57. Ill.—^Bailey v. Robison, 149 Ill. 
App. 457, reversed on other 
grounds 91 N.E. 98, 244 Ill. 16, 42 
L.R.A.,N.S., 305. 

58. Cal.—^Brown v. Gow, 18 P.2d 
377, 128 Cal.App. 671. 

U.C.—H. Herfurth, Jr., Inc. v. U. S., 
to Use of Squire, 85 F.2d 719, 66 
App.U.C. 220. 
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§ 48 

be admitted as proof of payment a proper founda¬ 
tion must be laid.59 Where a check was not in¬ 
dorsed by the creditor, as where it was drawn pay¬ 
able to bearer, ordinarily it affords no evidence of 
payment to the creditor,although, where it ap¬ 
pears that the bank had paid other checks drawn 
by the payor to the payees without requiring in¬ 
dorsement, such unindorsed check is admissible, 
and a draft drawn to the order of the drawee him¬ 
self, and given to the creditor, is admissible on 
the question of payment, without being indorsed by 
the payee.^2 A paid check drawn by defendant’s 
wife has been held admissible in the absence of 
proof of any other transaction to which it could 
be applied,but a partner’s individual check is in¬ 
admissible where he testifies that a debt had been 
paid with firm money.®^ A bank draft marked 
“paid” is not admissible to show who paid the 
draft.In a suit to recover a payment allegedly 
made by plaintiff to a creditor of defendant, a 
check made by plaintiff to the order of the creditor 
has been held admissible.^® 

b. Weight and Sufficiency 

(1) In general 


(2) As shifting burden of proof or of 

evidence 

(3) Conclusiveness 
(1) In General 

Ordinarily a receipt is prima facie evidence of pay- 
ment as recited therein, but it is evidence only of what 
appears on its face and has been held to be not even 
prima facie evidence of payment without proof of its 
execution. 

Ordinarilj a receipt is prima facie evidence of 
payment as recited therein,®^ but it is evidence only 
of what appears on its face®® and has been held 
to be not even prima facie evidence of payment 
without proof of its execution.®^ A receipt has 
only such value as may be given it as evidence of 
actual payment of the sum of money specified, 
and, where the person who issued the receipt had 
no personal knowledge of the payment of the mon¬ 
ey, the receipt may have no more value than his 
testimony on the same point.*^! A receipt is not 
evidence that payment was made to an authorized 
person,nor is it absolute proof of the purpose 
for which the money was paid,*^® although there 
is a rebuttable presumption that it correctly states 
the purpose of the payment.Moreover, indefinite- 


Md.—CJorpus Juris q.uoted in Mtns, 
Casualty & Surety Co. v. State, 158 
A. 45. 49, 162 Md. 49. 

]Sr.T.—^Joseph V. Rosen, 239 K.Y.S. 

603. 228 App.Biv. 674. 

Okl.—^Antrim Lumber Co. v. Snell, 
36 P.2d 920, 169 Okl. 314. 

48 C.J. p 636 note 73. 

59. Minii.—^Bankers* ISTat. Bank v. 
Royal Indemnity Co,, 231 N.'VV. 798, 
181 Minn. 132. 

60. Tenn.—^Pickle v. Muse, 12 S.W. 
919. 88 Tenn. 380, 17 Am.S.R. 900, 
7 L.R.A. 93. 

48 aJ. P 637 note 74. 

61. Mich.—Baumgardner v. Henry, 
91 N.W. 169. 131 Mich. 240. 

62. Pa.—Connelly v. McKean, 64 Pa. 
113. 

63. Pa.—^Murphy v. Brick, 33 Pa. 
235. 

64. Pa.—^Arbuckles v. Chadwick) Yz 
A. 346, 146 Pa. 393. 

65. Or.—^Boothe v. Scriber, 87 P. 
887, 90 P. 1002, 48 Or. 561. 

48 C.X p 637 note 79. 

66. Or.—^Kinney v. Snyder, 198 P. 
2d 983, 184 Or. 418. 

67. Conn.—^Taft v. Valley Oil Co., 9 
A.2d 822, 126 Conn. 154. 

Idaho.—McCarty v. Sauer, 136 P.2d 
742, 64 Idaho 748. 

Ill.—^Hish V. Shelby County, 47 N.E. 

2d 107, 317 Ill.App. 540. 

Ky.—O'Bryan’s Adm'r v. Wurtman, 
179 S.W.2d 205, 297 Ky. 90, 


La.—^Madison Lumber Co. v. McGow¬ 
an, App., 173 So. 564. 

Me.—^Appeal of Crockett, 154 A. 180, 
130 Me. 135. 

Mich.—Smith v. Smith, 247 ISr.'W’. 106, 
262 Mich. 60. 

Mo.—Bonnot v. Grand Dodge Broth¬ 
erhood of Railroad Trainmen, 81 S, 
W.2d 360, 229 Mo.App. 519. 

Mont.—Gallaher v. Theilbar Realties, 
IS P.2d 1101, 93 Mont. 421. 

N.Y.—^In re "Woods’ Estate, 295 N.Y. 
S. 718, 251 App.Div. 141—Knoblach 
V. Kew Rochelle Trust Co., 267 N". 
Y.S. 431, 240 App.Div. 894. 

Pa.—In re Emery’s Estate, 66 A,2d 
262, 362 Pa. 142—In re McPheran’s 
Estate, 61 A. 954, 212 Pa. 426— 
ISTichols v. Nichols, 19 A. 422, 133 
Pa. 438—^Hkze v. Home Friendly 
Ins. Co. of Maryland, 197 A. 632, 
130 Pa.Super. 366—Commonwealth 
V. Edmonds, Co., 89 Pittsb.Leg.J. 
640. 

W.Va.—Corpus Juris cited in Win- 
free V. Dearth. 188 S.E. 880. 882. 
118 W.Va. 71. 

48 C.J- p 637 note 81. 

Where "better evidence not obtainable 
Where mouths of witnesses are 
closed by death or statute, and bet¬ 
ter evidence is not obtainable, pos¬ 
session of receipts by debtor raises 
inference that they evidence pay¬ 
ment on debt.—^Hiscock v. Hiscock, 
240 N.W. 50, 257 Mich. 16, 78 A.L,R. 
953. 


Payment of earlier installments 
Under some statutory provisions, 
a rebuttable presumption arises from 
receipt for later installments due un¬ 
der contract that the earlier install¬ 
ments were paid.—Chaplin v. Sulli¬ 
van, 155 P.2d 368, 67 Cal.App.2d 728. 
Seceipt for rent 

(1) A receipt for rent expressed 
to be in full is strongly presumptive 
evidence of payment of all former 
arrears. 

U.S.—Jenkins v. Calvert, D.C., 13 F. 

Cas.No.7,263, 3 Cranch C.C. 216. 
N.Y.—^Patterson v. Ackerson, 2 Edw. 
427. 

* (2) A receipt for rent for a partic¬ 
ular period is presumptive evidence 
that the rent which previously ac¬ 
crued has been paid.—Ottens v. Fred 
King Brewing Co., 78 N.W. 622, 68 
Neb. 331—36 C.J. p 391 note 75, 

68- U.S.—Corbus v. Leonhardt, Al¬ 
aska, 114 F. 10, 61 C.C.A. 636. 

48 C.J. P 638 note 82. 

69. Ala.—Wright v. Wright, 64 Ala. 

88 . 

48 C.J. P 638 note 83. 

70. La.—Finance Security Co. v. 
Passman, App., 183 So. 567, 

71. La.—^Finance Security Co. v. 
Passman, supra. 

72. D.C.—Heiskell v. Curtis, 259 F. 
987, 49 App.D.C. 91. 

73- W.Va.—Law v. Meadows, 46 S. 

E.2d 449, 131 W.Va. 133. 

74. W.Va.—^Law v. Meadows, supra. 
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ness and uncertainty in receipts may be such as to 
render them of no value and require them to be 
disregarded, 

Paytncnt by hill or note. Although it has been 
held that a receipt of payment by bill or note is 
not sufficient in the absence of other evidence to 
show an extinguishment of the original claim, 
such^ a receipt has been held to be prima facie evi¬ 
dence that the bill or note was accepted as absolute 
payment.'^The taking of a bill or note and giving 
of a receipt as for so much cash does not, in most 
jurisdictions, amount to evidence of an express 
agreement to take the paper in payment 
where a bill or note is regarded as absolute pay¬ 
ment unless the contrary appears, such a receipt is 
considered strong proof of an extinguishment of 
the original deht.'^^ A receipt given for a bill or 
note to be payment when paid shows that the paper 
was not taken as absolute pa 3 nnent.so 

(2) As Shifting Burden of Proof or of Evi¬ 
dence 

The fact that the defendant, relying on payment as a 
defense, is able to produce a receipt from the plaintiff 
or his authorized representative for the amount claimed 
to be due does not shift the burden of proof of payment 
from the defendant, but the production thereof imposes 
on the plaintiff the burden of going forward with evidence 
to impeach the receipt. 

The fact that defendant, relying on payment as 
a defense, is able to produce a receipt from plain¬ 
tiff or his authorized representative for the amount 
claimed to be due does not shift the burden of 
proof of payment from defendant;*^ but, since a 


receipt is prima facie evidence of payment, the 
production thereof imposes on plaintiff the burden 
of going forward with evidence to impeach the re¬ 
ceipt. If fbe receipt is impeached, the party 
claiming payment has the burden of going forward 
with further proof of payment.®^ 

Where the receipt of money to be credited on a 
note does not describe the note, it has been held 
incumbent on defendant to show that the note sued 
on was intended.®^ A debtor alleging payment in 
full by a check marked “in full of all demands’’’ 
has the burden of showing that the check contained 
those words when it was accepted by the creditor.®^ 
Where the debtor produces a receipt for a sum less 
than the debt in full therefor, the burden has been 
held to be on one contesting its sufficiency to show 
that the debt had not been reduced to the sum stat¬ 
ed in the receipt;®® but, where a receipt is ex¬ 
pressly stated to be on account, there is no burden 
on the creditor to show that it was not in full sat¬ 
isfaction of the claim.®*^ 

(3) Conclusiveness 

An unexplained and uncontradicted receipt is conclu¬ 
sive and is a complete bar to an action for the amount 
of the debt represented thereby, but, as a rule, neither 
an ordinary receipt acknowledging payment nor a re¬ 
ceipt in full is conclusive evidence of payment in the 
sense that it may not be explained or contradicted. 

While an unexplained and uncontradicted receipt 
is conclusive and is a complete bar to an action 
for the amount of the debt represented thereby,®® 
as a rule, neither an ordinary receipt acknowledg¬ 
ing a payment of the debt®® nor a receipt in full 


75. Pa.—Smith v. Summerhill, 31 
Pa.Super. 235. 

48 C.J. p 639 note 92. 

76. Minn.—Combination Steel, etc., 
Co. V. St. Paul City R. Co., 49 N. 
W. 744, 47 Minn. 207, 

48 C.J. p 638 note 86. 

77. Wis.—^Davenport v. Schram, 9 
Wis. 119. 

48 C.J. p 638 note 87. 

78. Ga.—Weaver v. Nixon, 69 Ga. 
699. 

48 C.J. p 638 note 88. 

79. Me. —^Fowler v. LtUdwig-, 34 Me. 
455. 

80. U.S.—^Homans v, Newton, C.C. 
Mass., 4 P. 880. 

48 C.J. p €38 note 91. 

81. Tex.— Corpus Juris cited in 
Greenwood v. Senter, Civ.App., 44 
S.W.2d 504, 505. 

48 '^.J. p 639 note 93. 

82. Ill.—Hish V. Shelby County, 47 
N.E.2d 107, 317 IlLApp. 540. 

Mont.— Corpus Juris guoted iu Gal- 
laher v. Theilbar Realties, 18 P. 
2d 1101, 1103, 93 Mont. 421. 


N.T.—Newman v. Slee, 249 N.T.S. 

662, 139 Misc. 569. 

W.Va.—Sattarelli v. Cropper, 155 S. 

E. 312, 109 W.Va. 430. 

48 C.J. p 639 note 95. 

83. Va.—^Keister v. Philips, 98 S.E. 
674, 124 Va. 585. 

48 C.J. P 639 note 96. 

84. III.—^Bowsher v. Porter, 52 HI. 
App. 59. 

85. Ark.—Decker v. Laws, 85 S.W. 
425, 74 Ark. 286, 

Pa.—Muldowney v. Tualin, 38 Pa.Co. 
49. 

86. N.T.*—Matter of Waite, 60 N.Y. 
S. 488, 43 App.Div. 296. 

87. Mo.—Case v. St. Louis, etc., R. 
Co., 60 Mo.App. 185. 

88. U.S.—Martin v, TJ. S., 67 Ct.Cl. 
247. 

Cal.—Brown v. Gow, 18 P.2d 377, 128 
Cal.App. 671, 

Me.—^Appeal of Crockett, 154 A. 180, 
130 Me. 135. 

pa.—Lorenzo v. Rinn, 148 A. 53, 298 
Pa. 108. 

48 C.J. p 639 note 3: 
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Receipt as estoppel see Estoppel § 
85. 

Receipt under seal 

Under the rules of common law, 
in the absence of a direct attack on 
its validity, a receipt under seal is 
conclusive of the fact of payment. 
—State v. Messick, 6 Del. 347—48 C. 
J. p 641 note 15. 

89. U.S.—Anzano v. Metropolitan 
Life Ins. Co. of New York, C.C.A. 
N.J., 118 F.2d 430—Brown v. New 
York Life Ins. Co., D.C.N.J., 59 

E. Supp. 721, affirmed, C.C.A., 148 

F. 2d 524. 

Ark.—Fidelity Mut. Life Ins. Co. v. 

Clark, 124 S.W. 764, 93 Ark. 162. 
Idaho.—McCarty v. Sauer, 136 P.2d 
742, 64 Idaho 748. 

III.—Turner v. Singleman, 61 N.E. 

2d 775, 326 Hl.App. 263. 

Ky.—^Fidelity & Casualty Co. of New 
York V. Bass, 71 S.W.2d 452, 254 
Ky. 246. 

La.—Madison Lumber Go, v. Mc¬ 
Gowan, App., 173 So. 564. 

Mass.—Saghbazarian v. Cohen, 175 
N.E. 634, 275 Mass. 249, 
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likewise acknowledging payment of the debt^O is 
conclusive evidence of payment in the sense that it 
may not be explained or contradicted, and this has 
been held to be true even as to a receipt in form , 
containing contractual elements.^^ Thus a receipt 
may be attacked on the ground of fraud, ^2 igno¬ 
rance, ^2 mistake of fact,duress,or want of con¬ 
sideration, or because it was executed by one who 
had no authority to do so,^’’^ but not on the ground of 
a mere mistake in the legal effect of the writing.^s 
Where the debtor signs a receipt in full, believing 
it is only a receipt for a part payment, he need 
not return the money received in order to enable 
him to recover the balance due.99 

§ 49 , - Evidence to Overcome Receipt 

Generally, one attacking a receipt must establish the 


facts by a clear and unmistakable preponderance of 
the evidence. 

Generally, one attacking a receipt must establish 
the facts by a clear and unmistakable preponder¬ 
ance of the evidence,! since a receipt usually is 
considered to be evidence of a high order as to 
the truth of its recitals ,2 but ordinarily it is for 
the jury to determine the weight to be given to 
statements contained in the receipt ,2 and such 
statements may be overcome by any-evidence cal¬ 
culated to satisfy the minds of the jury.^ 

It has been said that a receipt may be overcome 
only by convincing,^ clear and convincing,^ clear 
and satisfactory,*^ or clear and direct^ evidence, 
or by unequivocal testimony,^ and that a receipt 
should be set aside only for weighty reasons.!® 

Genuineness of receipt. Where the genuineness 


Mich.—Smith v. Smith, 247 N-W. 106, 
262 Mich. 60. 

N.Y.—In re Woods’ Estate, 295 N. 
T.S. 71S, 251 App.Div. 141—Knoh- 
lach V. New Rochelle Trust Oo., 
267 N.T.S. 431, 240 App.Div. 894— 
Seg-lin Const. Co. v. State, 22 N. 
Y.S.2d 94, affirmed 28 N.Y.S.2d 159, 
262 App.Div. 782, rear&ument de¬ 
nied 28 N.Y.S.2d 160, 262 App.Div. 
797. 

Pa.—In re Emery’s Estate, 66 A. 2d 
262, 362 Pa. 142—In re McPheran’s 
Estate, 61 A. 954, 212 Pa. 425— 
Nichols V. Nichols, 19 A. 422, 133 
Pa. 438—^Keane v. Todd, Com.Pl., 
61 Montg.Co. 245. 

Tex.—^Humphries v. Colorado Life 
Co., Civ.App., 170 S.W.2d 315, er¬ 
ror refused. 

48 C.J. p 640 note 4—36 C.J. P 391 
note 76. 

Admissibility of parol evidence to 
vary or contradict receipt general¬ 
ly see Evidence § 926. 

Payment Tby "bill or note 

A receipt of payment by bill or 
note is not conclusive on the credi¬ 
tor.—^National D. Ins. Co. v. Goble, 
70 N.W. 503, 51 Neb. 5—48 C.J. p 
641 note 17. 

Tailure to read receipt before sigm- 
ing* 

(1) Ordinarily the mere negligence 
of a person signing a receipt with¬ 
out reading it will not conclude him 
or prevent explanation or denial of 
what it contains.—^Missouri Pac. R. 
Co. V. Lovelace, 45 P. 590, 57 Kan. 
195—48 C.J. p 640 note 4 £a] (1), 
< 2 ). 

(2) However, where the party 
signing the receipt had an opportun¬ 
ity to read it and was chargeable 
with knowledge of its contents, his 
agent having read it, it has been 
held unconscionable that he should 
later be heard to say that he did not 
intend to do what the paper signed 


by him says he did.—Sherman v. ’ 
Sweeny, 69 P. 1117, 29 Wash. 321. 

(3) It has also been held that if 
a lessor negligently signs a receipt 
without reading it, in the absence of 
fraud, he is bound by its provisions. 
—Jenkins v. Clyde Coal Co., 48 N.W. 
970, 82 low^a 618. 

90. Cal.—Short v. Orland Oil Syn¬ 
dicate, 84 P.2d 324, 29 Cal.App.2d 
326. 

Conn.—Taft v. Valley Oil Co., 9 A. 2d 
822. 126 Conn. 154. 

Ky.—Roger v. Roger’s Adm’r, 234 'S. 

W. 278, 192 Ky. 649. 

N.H.—Bunker v. Great Falls Mfg. 

Co., 146 A. 529, 84 N.H. 84. 

Pa.—In re McPheran’s Estate, 61 A. 
954, 212 Pa. 425—Bergner v. Sam¬ 
uels, Com.Pl., 51 Lanc.Rev. 429. 

48 C.J. p 640 note 5. 

Except as to persons misled or 
prejudiced thereby, a receipt in full 
is not conclusive.—Taft v. Valley 
Oil Co., 9 A.2d 822, 126 Conn. 154. 

Except as to amount stated there¬ 
in, a receipt in full is not binding, 
where signed through excusable mis¬ 
take or negligence in the belief that 
it was only a receipt for such 
amount.—^Lefebvre v. Nickolai, 236 
N.W. 684, 205 Wis. 115. 

91. Wis.—Lefebvre v. Nickolai, su¬ 
pra, 

92. Wis.—^Lefebvre v. Nickolai, su¬ 
pra. 

48 C.J. p 641 note 7, 

93. III.—^Anderson v. Armstead, 69 
Ill. 452. 

94. U.S. —'Corpus Juris cited in 
Coos Bay Lumber Co. v. Collier, 
C.C.A.Or., 104 P.2d 722, 726. 

Wis.—Lefebvre v. Nickolai, 236 N. 

W. 684, 205 Wis. 115. 

48 C.J. p 641 note 9. 

35, N.Y.— W orth v. Mumford, 1 Hilt. 

1 . 

48 C.J. P 641 note 10. 
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96. U.S.—Corpus Juris cited in 

Coos Bay Lumber Co. v. Collier, 
C.C.A.Or., 104 P.2d 722, 726. 

48 C.J. P 641 note 11. 

97. N.J.—Levy v. Rust, Ch., 49 A. 
1017. 

48 C.J. p 641 note 12. 

98. Wis,—Conant v. Kimball, 70 N 
W. 74, 95 Wis. 550. 

99. Colo.—Fist V. Fist, 32 P. 719, 
3 Colo.App. 273. 

1, Ill.—^Hish V. Shelby County, 47 
N.E.2d 107, 817 IlLApp. 540. 

La.—Madison Lumber Co. v. McGow¬ 
an, App„ 173 So. 564. 

Pa.—Commonwealth v. Edmonds, Co., 
89 Pittsb.Leg.J. 640. 

48 C.J. p 641 note 22. 

Admissibility of parol evidence to 
vary, explain, or contradict see Ev¬ 
idence § 926. 

2. U.S.—New York Life Ins. Co. v. 
Seifris, C.C.A.Pa., 46 F.2d 391. 

48 C.J. P 641 note 19. 

3- Ill.—Gardner v. Ben Steele 
Weigher Mfg. Co., 142 Ill.App. 348 
—Herkimer v. Nigh, 10 Ill.App, 
372. 

4« N.H.—Gleason v. Sawyer, 22 N.H. 
85. 

5- Ill.—^Winchester v. Grosvenor, 44 
Ill. 425. 

6. Ill.—Weakley v. Mizell, 193 Ill. 
App. 494. 

7- Pa.—^Placcus v. Wood, 103 A. 549, 
260 Pa. 161. 

48 C.J. p 641 note 25. 

8- Pa.—Stroh v. Holmes, 83 Pa.Su¬ 
per. 129. 

9- Ky.—^Dugan v. Harris, 6 Ky.L. 
597, 599, 13 Ky.Op. 297. 

10. Pa,—^MacDonald v. Piper, 44 A- 
455, 193 Pa. 312—Bailey v, Wyrick, 
Com.Pl., 1 Lebanon 249. 

48 O.J. p 641 note 28. 
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of the receipt is disputed, however, it has been held 
that the rule that the effect of a receipt may be 
done away with only by clear and unmistakable 


evidence does not apply^i and that the question 
is to be determined by a preponderance of the evi- 

dence.^2 


VIL APPLICATION 


A. IN GENERAL 


§ 50. Definition, Origin, and General Scope 
of Rule 

The general rule is that, where a debtor who owes 
a number of debts to a creditor makes a payment to 
the creditor, the payment will be applied as the debtor 
directs; if the debtor fails to make a timely application, 
the payment will be applied as the creditor directs; and, 
if neither makes a timely application, the court will ap¬ 
ply the payment. 

“Application of payments,” also referred to as 
“appropriation of payments,” and in the civil law 
as “imputation of payment,” is the application of 
money or other form of payment to the discharge 
of one or more of several debts owing to the credi¬ 
tor by the debtor.^s xhe rules governing the ap¬ 
plication of payments have their origin in the civil 
law, but in this country, in so far as the common 
law prevails, the rules of the civil law have been 
greatly modified and in many respects entirely re¬ 


pudiated.14 

The general rule, the particular elements of 
which are separately discussed infra § 52 et seq, 
is that, where a debtor who owes a creditor a num¬ 
ber of debts, makes a payment to the creditor, the 
payment will be applied as the debtor directs; if 
he does not apply at the time he makes his pay¬ 
ment, the creditor has the same right if he exer¬ 
cises it within certain limitations of time; if the 
creditor does not, then the court makes the appli- 
cation.15 The rule necessarily presupposes the 
relationship of debtor and creditor.^® While it has 
been said that the rule applies only where there are 
two debts, and not to particular items of an en¬ 
tirety under an entire contract,^'^ it is extended to 
a running account made up of different items con¬ 
stituting in the aggregate a single indebtedness^^ 
and to appropriations between principal and in- 


11. Ill.—Snodgrass v. Nelson, 48 Ill. 
App. 121. 

12. Ill.—^Snodgrass v. Nelson, supra. 
48 C.J. P 642 note 30. 

13. Miss.—Gwin v. McLean, 62 Miss. 

121 . 

48 C.jr. p 642 note 34. 

14. Cal.—Murdock v. Clarke, 26 P. 
601, 88 Cal. 384. 

Okl.—Jackson v. Moore, 134 P. 1114, 
39 Okl. 234. 

15. U. 'S.—^Du Bois Nat. Bank v. 

Hartford Accident & Indemnity 
Co., C.C.A.Pa., 161 P.2d 132--Stand- 
ard Surety & Casualty Co. of N. Y. 
V. U. S., for Use and Benefit of 
Campbell, C.C.A.Okl., 164 F.2d 335, 
164 A.L.R. 935— Corpus Juris cited 
itt Bayless v. Eager, C.C.A.Neb., 69 
P.2d 269, 272—Massachusetts 

Bonding & Insurance Co. v. Har¬ 
risburg Trust Co., D.C.Pa., 54 P. 
Supp. 401, reversed on other 
grounds, C.C.A., 148 F.2d 784— 

Saltonstall v. Hassett, D.C.Mass., 
32 F.Supp. 583—Columbia Digger 
Co. V. Rector, D.C.Wash., 215 F. 
618. 

Ga.—^Bell v. Scarbrough, 22 S.E.2d 
113, 68 Ga.App. 63—J. M. High Co. 
V. Arrington, 165 S.E. 151, 45 Ga. 
App. 392. 

Hawaii.—^Union Trust Co. v. Nichols, 
35 Hawaii 482, 

Idaho.— Corpus Juris cited iu Mc¬ 
Carty v. Sauer, 136 P.2d 742, 745, 
64 Idaho 748— ^Corpus Juris cited 


iu Home Owners Loan Corporation 
v. Stookey, 81 P.2d 1096, 1099, 59 
Idaho 267. 

Ill.—Levy V. Bernard, 61 N.E.2d 304, 
326 Ill.App. 254. 

Ind.—^Western & Southern Indemnity 
Co. V. Cramer, 10 N.E.2d 440, 104 
Ind.App. 219. 

La.—Electrical Supply Co. v. Eugene 
Freeman, Inc., 152 So. 510, 178 La. 
741. 

Md.—Carozza v. Brannan, 46 A.2d 
198, 186 Md. 123. 

Minn.—^Holden v. Farwell, Ozmun, 
Kirk & Co., ■ 27 N.W.2d 641, 223 
Minn. 550. 

N.Y.—Foss v. Riordan, 84 N.Y.-S.2d 
224, affirmed 79 N.T.S.2d 515, 273 
App.Div. 982, appeal dismissed 80 
N.E.2d 658, 298 N.Y. 509. 

N.C.—^Nantahala Power & Light Co. 
V. Clay County, 197 S.E. 603, 213 
N.C. 698—^Baker v. Sharpe, 170 S. 
E. 657, 205 N.C. 196. 

Okl.—Costal Sales Corporation v. 
Hood, 295 P. 391, 147 Okl. 66. 

Or.—^Fatland v. Wentworth & Irwin, 
40 P.2d 68, 149 Or. 277, 97 A.L.R. 
339. 

Pa.—In re Woods* Estate, 38 A.2d 28, 
350 Pa. 290—Harker v. Conrad, 12 
' Serg. & R. 301, 14 Am.D. 691— 
Page V. Wilson, 28 A.2d 706, 150 
Pa.Super. 427—^Hubler v. Drescher, 
Com.Pl., 55 York Leg.Rec. 133. 

Tenn.—^First Nat. Bank of Stuttgart, 
Ark. V. Bovay, 13 Tenn.App. 689— 
Weaver v. Ogle, 2 Tenn.App. 563. 
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Tex.—Bitter v. Baxter County, Conx 
App., 11 S.W.2d 163—Corpus Juris 
cited iu Simpson Lumber Co. v. 
Craig, Civ.App., 84 S.W.2d 882, 887. 

Va.—^Wellington, Sears & Co. v. King, 
161 S.E. 889, 157 Va. 767. 

W.Va.—Tildesley Coal Co. v. Ameri¬ 
can Fuel Corp., 45 S.E.2d 750, 130' 
W.Va. 720. 

Wyo.—Corpus Juris guoted iu Jack- 
son V. United Benefit Life Ins. Co.r 
86 P.2d 1089, 1093, 54 Wyo. 62— 
Corpus Juris cited iu State Bank 
of Wheatland v. Turpen, 34 P.2d 
1, 12, 15, 47 Wyo. 284, rehearing 
denied 37 P.2d 679, 47 Wyo. 328. 

16- Ky.—City of Olive Hill v. Gear¬ 
hart, 157 S.W.2d 481, 289 Ky. 53. 

17. Mass.—Scannell v. Hub Brewing 
Co., 59 N.E. 628, 178 Mass. 288. 

48 C.J. p 642 notes 38, 39. 

18. Cal.—^Messer v. Taits, Inc., 9 P- 
2d 536, 121 Cal.App. 698. 

Colo.—Mumm v. Taylor, 213 P.2d 836. 

Hawaii.—^Nawahi v. First Trust Co. 
of Hilo. 30 Hawaii 359. 

Kan.—^Neal v. Gideon, 138 P.2d 419, 
157 Kan. 1. 

La.—'Electrical Supply Co. v. Eugene 
Freeman, Inc., 152 So. 510, 178 La, 
741. 

Md.—^^Safe Deposit & Trust Co. of 
Baltimore v. Woodbridge, 42 A.2d 
231, 184 Md. 560, 159 A.L.R. 580. 

Application by: 

Court see infra § 72. 

Creditor see infra § 59. 
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terest.i9 The rule is not confined to payments 
made in money but is extended to payments made 
in commodities or services, ^0 provided the debtor^s 
prior right to direct application,^! or the rule in 
other respects, is not impaired.^^ The rule is not 
absolute in the sense that the rights thereby con¬ 
ferred may be exercised in derogation of rights 
created by statute.23 

Where the rights of third, persons are not in¬ 
volved, the application of payments may be fixed 
by the agreement of the parties,and the parties 
may by agreement change the application of pay¬ 
ments previously made provided no third person 
is prejudiced thereby.25 

What law governs. The law of the place of 
performance governs the application of a payment 
to one or another of several debts payable there by 


the person making the payment to the person re¬ 
ceiving it.^® 

Particular applications. For references to the 
application of payments by or to particular per¬ 
sons or in connection with particular transactions 
consult the Descriptive-Word Index. 

§ 51. Applicability of Rule to Involuntary 
Payments 

It is generally held that the rule giving the debtor or 
creditor the right to direct the application of payments 
has no application to involuntary payments. 

It is generally held that the rule giving a debtor 
or creditor a right to direct application of volun¬ 
tary payments has no application to involuntary 
payments,2*^ such as result from execution or judi¬ 
cial sales.2^ In such cases neither the debtor^9 


19. Va. — ^Wellington, Sears & Co. v. 
King, 161 S.E. 889, 157 Va. 767. 

Application by: 

Court see infra § 75. 

Creditor see infra § 58. 

20. Ind.—Born v. Union El. Co., 118 
N.E. 973, 119 K.E. 216, 67 Ind.App. 
97. 

48 C.J. p 642 note 42. 

21. Vt.—Cass V. McDonald, 39 Vt. 
65. 

48 C.J. P 642 note 43. 

22. Tex.—Thatcher v. Tillory, 70 S. 
W. 782, 30 Tex.Civ.App. 327. 

23. Ky.—City of Olive Hill v. Gear¬ 
hart, 157 S.W.2d 481, 289 Ky. 53. 

24. U.S.—^Reconstruction Finance 

Corporation v. McCormick, C.C.A. 
Ill., 102 F.2d 305, certiorari denied 
McCormick v. Reconstruction Fi¬ 
nance Corporation, 60 S.Ct. 90, two 
cases, 308 U.S. 558, 84 L.Ed. 469— 
Wenner v. Reconstruction Finance 
Corporation, 60 'S.Ct. 90, 308 U.S. 
558, 84 D.Ed. 469—Bele v. Recon¬ 
struction Finance Corporation, 60 
S.Ct. 90, 308 U.S. 558, 84 L.Ed. 469 
and Utility & Industrial Corpora¬ 
tion V. Reconstruction Finance 
Corporation, 60 S.Ct. 90, 308 U.S. 
558, 84 UEd. 469, 

Ark.—Smart v. Owen, 187 S.W.2d 312, 
208 Ark. 662. 

La.—^Louisiana Highway Commis¬ 
sion V. McCain, 1 So.2d 545, 197 La. 
359—^Hortman-Salmen Co. v. Na¬ 
quin, 126 So. 453, 12 La.App. 491. 
N.Y.—Foss V. Riordan, 84 N.Y,'S.2d 
224, affirmed 79 N.Y.S.2d 515, 273 
App.Div. 982, appeal dismissed SO 
N.E. 658, 298 N.Y. 509—Gerdes v. 
Reynolds, 28 N.Y.S,2d 622. 

Rights of third persons generally see 
infra § 76 et seq. 

25. Ark.—Smart v. Owen, 187 S.W. 
2d 312, 208 Ark. 662. 

Mass.—Westminster Nat. Bank v. 
Graustein, 170 N.E. 621, 270 Mass. 
565, certiorari denied Graustein v. 


Westminster Nat. Bank, 51 S.Ct. 
80, 282 U.S. 876. 75 L.Ed. 773. 
Change of application affecting third 
person see infra § SO. 

Effect of application by: 

Creditor see infra § 67. 

Debtor see infra § 55. 

Reborrowing 

Borrower agreeing to application 
of payments on note to other pur¬ 
poses and delivering new note for 
amount thereof waived and released 
right to application of amount on 
original note, transaction being a re¬ 
borrowing and not a new loan.— 
Westminster Nat. Bank v. Graustein, 
170 N.E. 621, 270 Mass. 565, certio¬ 
rari denied Graustein v. Westminster 
Nat. Bank, 51 S.Ct. 80, 282 U.S. 876, 
75 L.Ed. 773. 

26. U.S.—F. H McGraw & Co. v. 
'Sherman Plastering Co., D.C.Conn., 
60 F.Supp. 504, affirmed, C.C.A-, F. 
H. McGraw & Co. v. Milcor Steel 
Co., 149 F.2d 301, certiorari denied 
66 S.Ct. 92, 326 U.S, 753, 90 L.Ed. 
452, and Aetna Casualty & Surety 
Co. V. Milcor Steel Co., 66 S.Ct. 92, 
326 U.S. 753, 90 L.Ed. 452. 

Md,—Safe Deposit & Trust Co, of 
Baltimore v. Woodbridge, 42 A.2d 
231, 184 Md. 560, 159 A.L.R. 580. 
Place of payment specified by agree¬ 
ment 

Md.—'Safe Deposit & Trust Co. of 
Baltimore v. Woodbridge, supra. 

Work in one state; payment in an. 
other 

Where contract between New York 
materialman and New York subcon¬ 
tractor to furnish materials on a 
public building in Connecticut was 
made in New York and subcontrac¬ 
tor’s performance thereunder was to 
be by payment in New York, law of 
New York determined materialman’s 
rights under the contract, including 
the right to allocate payments re¬ 
ceived from subcontractor.—^F. H, 
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McGraw & Co. v. Sherman Plaster¬ 
ing Co., D.C.Conn., 60 F.Supp. 504, af¬ 
firmed, C.C.A., F. H. McGraw & Co. 
V. Milcor Steel Co., 149 F.2d SOI, cer¬ 
tiorari denied 66 S.Ct, 92, 326 U.S. 
753, 90 L.Ed. 452, and Aetna Casualty 
& Surety Oo. v. Milcor Steel Co., 66 
S.Ct. 92, 326 U.S. 753, 90 L.Ed. 452. 

27. Ky.—City of Olive Hill v. Gear¬ 
hart, 157 'S.W.2d 481, 289 Ky. 63— 
Hargis Bank & Trust Co. v. Gam- 
bill, 28 S.W.2d 769, 234 Ky. 538. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Woodbridge, 42 A.2d 
231, 184 Md. 560, 159 A.L.R. 580. 

48 C.J. P 642 note 46. 

Settlement with bankruptcy trustee 
Where defendant bank knew that 
plaintiff’s decedent was only an ac¬ 
commodation signer on note of com¬ 
pany held by bank, and, on company 
being adjudged a bankrupt, bank ac¬ 
cepted conveyance of all property on 
which it held mortgages from bank¬ 
ruptcy trustee applying agreed sum 
as a credit to company’s total in¬ 
debtedness, the conveyance was an 
“involuntary payment," and note on 
which plaintiff’s decedent was surety 
was entitled to a credit in such pro¬ 
portion as it bore to total indebted¬ 
ness.—^Bancroft v. Granite Sav. Bank 
& Trust Co., 44 A.2d 542, 114 Vt. 336. 

28. U.S.—Nichols v. Knowles, C.C. 
Minn., 17 F. 494, 3 McCrary 477. 

48 C.J. P 642 note 47. 

Release of attachment; funds paid 
creditor 

Where a claim owing to the debtor 
was attached by the creditor, and, 
by agreement of the parties, the at¬ 
tachment was discharged and the 
fund paid to the creditor, the pay¬ 
ment was not voluntary and the 
debtor did not have the right to di¬ 
rect its application.—^Arfanis v. 
Claremont Nat. Bank, 180 A. 251, 87 
N.H. 380. 

29. Md.—Safe Deposit & Trust Co. 
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nor, as it is generally held, the creditor^O has a 
right to make an application, although there is 
some authority to the effect that the creditor has 
the right to direct the application o£ involuntary 
as well as voluntary payments,especially where 
necessary to secure to himself the benefit of all the 
security to which, under contract, he is entitled.32 


The application of an involuntary pa^TOent rests 
in the discretion of the court^S and it ma}'- adopt the 
rules followed in applying voluntary payments.^^ 
The application is determined on equitable princi¬ 
ples,^ 5 pj.Q j-ata in some cases,^® to the unsecured 
in preference to the secured claims in other cases,^'^ 
and under other circumstances to the secured claims 

in preference to the unsecurecL^s 


B. BY DEBTOR 


§ 52. Rights of Debtor 

As a general rule, a debtor paying money to his 
creditor has the primary and paramount right to direct 
the application of his money to such items or demands as 
he chooses. 


As a general rule, a debtor paying money to 
his creditor has the primary and paramount right 
to direct the application of his money to such items 
or demands as he chooses,^^ provided the debt to 


V. Woodbridge, 42 A.2d 231, 184 Md. 
560, 159 A.L.R. 580. 

48 CJ. P 642 note 49. 

30. Md.—Safe Deposit & Trust Co. 
of Baltimore v. Woodbridge, supra. 

Vt.—Bancroft v. Granite Sav. Bank 
& Trust Co., 44 A.2d 542, 114 Vt. 
336. 

48 C.J. p 642 note 50. 

31. N.H.—Arfanis v. Claremont Nat. 
Bank. 180 A. 251, 87 N.H. 380. 

Ohio.—Dime Sav., etc., Co. v, 
O'Rourke. 21 Ohio Cir.Ct..N.'S., 370. 

32. Iowa.—Small v. Older, 10 N.W. 
734, 57 Iowa 326. 

Mo.—Sturgeon Sav. Bank v. Riggs, 
72 Mo.App. 239. 

33. N.M,—Savage v. Howell, 118 P. 
2d 1113, 45 N.M. 527. 

Application by court generally see 
infra § 68 et seq. 

34- N.M.—Savage v. Howell, 118 P. 
2d 1113, 45 N.M. 527. 

35. Ga.—First Nat, Bank of Com¬ 
merce, Ga. V. Simmons, 173 S.E. 
241, 48 Ga.App. 728. 

N.M.— Corpus Juris cited in Savage 
V. Howell, 118 P.2d 1113, 1119, 45 
N.M. 527. 

48 C.J. p 643 note 53. 

36, Tex.—Blair v. Teel, Civ.App.,“152 

S. VV 878. 

48 C.J. p 643 note 54. 

37- Cal.—Ohio Electric Car Cd7 v. 
Le Sage, 247 P. 190, 198 Cal. 705. 

48 C.J. p 643 note 55. 

38- N.T.—Smith v. Ettenberg, 133 N. 

T. S. 463, 75 Misc. 458. 

39. XJ.S.—Du Bois Nat. Bank v. 
Hartford Accident & Indemnity 
Co., aC.A.Pa., 161 P.2d 132—Stand¬ 
ard Surety & Casualty Co. of N. T. 
V. U. S- for Use and Benefit of 
Campbell, C.C.A.Okl., 154 P.2d 335, 
164 A.L.R. 935—U. S. for Use of 
Carroll v. Beck, aC.A.Tenn., 151 F. 
2d 964, 166 A.L.R. 637—Hartford 
Accident & Indemnity Co. v. City 
of Sulphur, C.C.A.Okl., 123 F.2d 
70 C.J.S.—-17 


566, certiorari denied 62 S.Ct. 633, 
315 U.S. 805, 86 L.Ed. 1204—Re¬ 
construction Finance Corporation 
V. McCormick, C.C.A.Ill., 102 F.2d 
305, affirming Reconstruction Fi¬ 
nance Corporation v. Central Re¬ 
public Trust Co., 17 P.Supp. 263, 
certiorari denied McCormick v. 
Reconstruction Finance Corpora¬ 
tion, 60 S.Ct. 90, two cases, 308 

U. S. 558, 84 L.Ed. 469, Wenner 

V. Reconstruction Finance Cor¬ 
poration, 60 S.Ct. 90, 308 U.S. 

558, 84 L.Ed. 469, Bele v. Recon¬ 
struction Finance Corporation, 60 
S.Ct. 90, 308 U.S. 558, 84 L.Ed. 469, 
and Utility & Industrial Corpora¬ 
tion v. Keconstruction Finance 
Corporation, 60 S.Ct. 90, 308 U.S. 
558, 84 L.Ed, 469—^Bayless v. 

Eager, C.C.A.Neb., 69 F.2d 269— 
Parrish v. Haynes, C.C.A.Tex., 62 
F.2d 105—^Maryland Casualty Co. 
V. City of South Norfolk, C.C.A.Va., 
54 P.2d 1032, rehearing denied and 
modified on other grounds 56 F.2d 
822, certiorari denied City of 'South 
Norfolk V. Maryland Casualty Co., 
52 S.Ct. 644, 286 U.S. 562, 76 L.Ed. 
1295—^Lehigh & H. R. R. Co. v. 
•Commissioner of Internal Revenue, 
C.C.A., 36 P.2d 719, modified on 
other grounds 38 P.2d 1015, certio¬ 
rari denied Lehigh & H. R. R. Co. 
V. Lucas, 60 S.Ct. 353, 281 U.S. 748, 
74 L.Ed. 1160—F. H. McGraw & Co. 
V. Sherman Plastering Co., D.C. 
Conn., 60 P.Supp. 604, affirmed, C. 

C. A., F. H. McGraw Sc Co. v. Milcor 

Steel Co., 149 F.2d 301, certiorari 
denied 66 S.Ct. 92, 326 U.S. 753, 90 
L.Ed. 452, and Aetna Cas. & Sur. 
Co. V. Milcor Steel Co., 66 S.Ct. 92, 
326 U.S. 753, 90 L.Ed. 452—Massa¬ 
chusetts Bonding & Insurance Co. 
V- Harrisburg Trust Co., D.C.Pa., 
54 F.Supp. 401, reversed on other 
grounds, C.C.A., 148 P.2d 784— 

Saltonstall v. Hassett, D.C.Mass., 
32 F.Supp. 583—^In re Ciabattari, 

D. C.Ky., 29 P.Supp. 573—'Standard 
Oil Co. (Indiana) v. U. S., Ct.Cl., 5 
F.Supp. 976, motion overruled 7 F. 
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Supp. 301, certiorari denied 55 S.Ct. 
116, 293 U.S. 599, 79 L.Ed. 692— 
In re Isaac Silver & Bros. Co,, D. 
C.N.Y., 5 F.Supp. 955. 

Ala.—^Dewberry v. Bank of Standing 
Rock, 150 'So. 463, 227 Ala. 484. 

Ariz.—^Valley Nat. Bank of Phoenix 
V. Shumway, 163 P.2d 676, 63 Ariz. 
490—^Webb v. Crane Co.. 80 P.2d 
698, 52 Ariz. 299—Security Trust & 
Savings Bank v. June, 1 P.2d 970, 
38 Ariz. 513. 

Ark.—^Hawkins v. Hawkins, 137 S.W. 
2d 904, 200 Ark. $8—White River 
Production Credit Ass’n v. Griffin, 
128 S.W.2d 701. 198 Ark. 249— 
Harnischfeger Sales Corporation v. 
Ramey, 82 S.W'.2d 1, 190 Ark. 913— 
Toland v. Forbes, 12 S.W.2d 402, 
178 Ark. 1200. 

Cal.—^Biedebach v. Charles, App., 215 
P.2d 114—Messer v. Taits, Inc., 9 
P.2d 536, 121 Cal.App. 696. 

Colo.—^Mumm v. Taylor, 213 P.2d 836. 

Fla.—^Parnham v. Blount, 11 So.2d 
785, 152 Fla. 208—Merker v. Lake 
Region Packing Ass’n, 172 So. 702, 
126 Fla. 589, modified on other 
grounds 174 So. 229, 128 Fla. 298. 

Ga.—^Bell v. Scarbrough, 22 S.E.2d 
113, 68 Ga.App. 63—J. M. High Co. 
V. Arrington, 165 S.E. 15, 45 Ga. 
App. 392. 

Hawaii.—Union Trust Co. v. Nichols, 
35 Hawaii 482—^Nawahi v. First 
Trust Co. of Hilo, 30 Hawaii 359. 

Idaho.— Corpus Juris cited in McCar¬ 
ty V. Sauer, 136 P.2d 742, 745, 64 
Idaho 748— Corpus Juris cited in 
Home Owners’ Loan Corporation v. 
Stookey, 81 P.2d 1096, 1099, 59 
Idaho 267. 

Ill.—^Levy V. Bernard, 61 N.E.2d 304, 
326 IlLApp. 254. 

Ind.—Western & Southern Indemnity 
Co. V. Cramer, 10 N.E.2d 440, 104 
Ind.App. 219. 

Kan.—^Neal v. Gideon, 138 P.2d 419, 
167 Kan. 1. 

Ky.—Anspacher v. Utterback’s 

Adm’r, 68 S.W,2d 15, 252 Ky. 666— 
Hargis Bank & Trust Co. v. Gam- 
bill, 2B S.W.2d 769. 234 Ky. 538— 
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which application is directed is one owing from 
the debtor to the creditor to whom payment is 
made.'^o Thus, the debtor may apply the payment 
to an illegal demand,or to principal to the ex¬ 
clusion of interest,to a secured to the exclu¬ 
sion of an unsecured debt,^^ or may direct that the 
payment be applied equally on several obligations^^ 
It has been held that a debtor has no absolute right 
to have his payment applied to the principal of his 
debt to the exclusion of interest,^5 b-ut that, as dis¬ 


cussed infra § 55, a creditor who accepts a pay¬ 
ment with directions to apply it to the principal 
of the debt must do so. It is immaterial that the 
creditor is acting in a fiduciary capacity,'^® or that 
the debtor did not fully perform his contract.^'^ 

The debtor's right to direct the application of a 
pajmient made by him may be limited by a condi¬ 
tion to the acceptance of such payment imposed by 
the creditor,or by his agreement with the credi¬ 
tor.'^ 9 On the other hand, the debtor's applica- 


Henderson v. Phoenix Ins. Co., 25 
'S.W.2d 359. 233 Ky. 217. 

La.—Madison Lumber Co. v. Helm, 
13 So.2d 349, 202 La. 1061—Elec¬ 
trical Supply Co. V. Eug-ene Free¬ 
man, Inc., 152 So. 510, 178 La. 741 
—Coin Mach. Acceptance Corp. v. 
Robinson, App., 43 So.2d 45. 

Me.—Blake v. Sawyor, 21 A. 834, 83 
Me. 129, 23 Am.S.R. 762, 12 L.R.A. 
712. 

Md.—Carozza v. Brannan, 46 A. 2d 
198, 186 Md, 123—Safe Deposit & 
Trust Co. of Baltimore v. Wood- 
bridge, 42 A.2d 231, 184 Md. 560, 
159 A.L.R. 580. 

Mich.—Leonard Reiineries v. Greg¬ 
ory. 295 N.W. 215, 295 Mich. 432— 
Pinconning State Bank v. Henry, 
241 N.W. 913, 258 Mich. 44—Mauro 

V. Daire, 210 N.W. 308, 236 Mich. 
809. 

Minn.—Steenberg v. Kaysen, 39 N. 

W. 2d 18, 229 Minn. 300—Holden v. 
Farwell, Ozmun, Kirk & Co., 27 N. 
W.2d 641, 223 Minn. 550—Martin 
Bros. Co. V. Lanesboro Co-op. Mer¬ 
cantile Co., 270 N.W. 10, 198 Minn. 
321. 

Miss.—^Aaronson v. McGowan, 180 So. 
738, 181 Miss, 642. 

Mo.—Briggs V. Kansas City Joint 
Stock Land Bank, 40 S.W.2d 682, 
328 Mo. 23—Short v. White, 133 
S.W.2d 1039, 234 Mo.App. 499. 
Neb.—Plainer Lumber Co, v. Theo¬ 
dore, 235 N.W. 467, 120 Neb. 804. 
Nev.—Bailey v. Neagle, 13 P.2d 634, 
54 Nev. 257. 

N.J.—^Naidech v. Hempfling, 24 A.2d 
524, 127 N.J.Law 430—Long v. Re¬ 
public Varnish Enamel & Lacquer 
Co.. 169 A. 860, 115 N.J.Eq. 212. 
N.Y.—Foss V. Riordan, 84 N.Y.S.2d 
224, affirmed 79 N.Y,S.2d 615, 273 
App.Div. 982, appeal dismissed 80 
N.E.2d 658, 29 N.Y. 509, 

N.C.—^Nantahaia Power & Light Co. 
V. Clay County, 197 S.E. 603, 213 
N.C. 698—^Baker v. Sharpe, 170 S, 
E, 657, 205 N.C. 196—^Dixon v. Os¬ 
borne, 168 S.E. 683, 204 N.C. 480. 

N.D.— Corpus Juris cited iu First 
Nat. Bank v. Larsson, 271 N.W. 
289, 291, 67 N.D. 243. 

Okl.—Bright v. State, 134 P.2d 150, 
76 Okl. 67—Sipes v. John, 58 P.2d 
854, 177 Okl. 299—Cooper v. Fed¬ 
eral Nat. Bank of Shawnee, 53 P. j 
2d 678, 175 Okl. 610—Titus v. Elec¬ 


tric Supply Co., 45 P.2d 515, 172 
Okl. 408—^Wheeler v. American 
Inv. Co., 31 P.2d 117, 167 Okl. 558 
—Costal Sales Corporation v. 
Hood, 295 P. 391, 147 Okl. 66. 

Or.—Fatland v. Wentworth & Irwin, 
40 P.2d 68, 149 Or. 277, 97 A.L.R. 
339—Block V. Love, 1 P.2d 588, 136 
Or. 685—Kruse v. Blair, 272 P. 265, 
127 Or. 393. 

Pa.—In re Woods’ Estate, 38 A.2d 28, 
350 Pa. 290—Page v. Wilson, 28 A. 
2d 706, 150 Pa.Super. 427—Phillips 
& Sons V. Worley Corporation, 97 
Pa.'Super. 506—Markley v. Allison, 
47 Pa.Dist. &Co. 525. 

R. I.—^Albert S. Eastwood Lumber Co. 

V. Britto, 155 A. 354, 51 R.I. 406. 

S. C.—'City of Beaufort v. Aman, 185 
S.E. 33, 180 S.C. 127—Johnson v. 
Broome, 179 S.E. 315, 175 S.C. 385. 

S.D.—F. M. Slagle & Co. v. Bush- 
nell, 16 N.W.2d 914, 70 S.D. 250, 

156 A.L.R. 1070. 

Tex.—Bitter v. Bexar County, Com. 
App., 11 S.W.2d 163—Gourley v. 
Iverson Tool Co., Civ.App., 186 S. 

W. 2d 726, refused for want of mer¬ 
it—^Word V. J. E. Earnest & Co., 
'Civ.App., 129 'S.W.'2d 833, reversed 
on other grounds J. E. Earnest & 
Co. V. Word, 152 S.W.2d 325, 137 
Tex. 16—^Ball v. Bankers Life Co., 
Civ.App., 103 S.W.2d 1111, error 
dismissed— Corpus Juris cited iu 
Maury v. Mireles, Civ.App., 93 S. 
W.2d 1194, 1196, error dismissed— 
Wischkaemper v. Massey, Civ.App., 
70 S.W.2d 771—Carey v. Ellis, Civ. 
App., 46 S.W.2d 1012—First Nat. 
Bank v. International Sheep Co., 
Civ.App., 29 S.W.2d 513, error re¬ 
fused. 

Va.—W ellington. Sears & Co. v. 

King, 161 S.B. 889, 157 Va. 767. 
W.Va.—Tildeley Coal Co. v. Ameri¬ 
can Fuel Corp., 45 S.B.2d 750, 130 
W.Va. 720. 

Wyo.— Corpus Juris quoted in Jack- 
son V. United Benefit Life Ins. Co., 
86 P.2d 1089, 1093, 54 Wyo. 62. 

48 C.J. p 643 note 57. 

Involuntary payments see supra § 
51. 

Right not conferred hy statute 
Ky.—City of Olive Hill v. Gearhart, 

157 S.W.2d 481, 289 Ky. 53. 

In equity, asserted right to direct 
application of payments actually ^ 
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made before maturity on equitable 
demand is determined by equitable 
considerations.—Ott v. Bray, 154 'So. 
209, 114 Fla. 547. 

40- Va.—Culpeper Nat. Bank v. 
Walter, 77 S.E. 484, 114 Va. 522. 

48 'C.J. p 644 note 59. 

41- N.H.—Lauten v. Rowan, 59 N. 

H. 215. 

48 C.J. p 644 note 60. 

Application by: 

Court see infra § 74. 

Creditor see infra § 61. 

42- Va.—^Wellington, Sears & Co. v. 
King, 161 S.E. 889, 157 Va. 767. 

48 C.J. p 644 note 61. 

Application by: 

Court see infra § 75. 

Creditor see infra § 58. 

43, N.Y.—Foss V. Riordan, 84 N.Y. 
S.2d 224, affirmed 79 N.Y.S.2d 515, 
273 App.Div. 982, appeal dismissed 
80 N.E.2d 658, 29 N.Y. 509. 

Okl.—Bright v. State, 134 P.2d 150, 
76 Okl.Cr. 67. 

Tex.—Bonner Memorial Home v. 
Colin County Nat. Bank, 122 S.W. 
430, 57 Tex.Civ.App. 313. 
Application by: 

Court see infra § 73, 

Creditor see infra § 57. 

44. Fla.—Consolidated Naval Stores 
Co. V. Wilson, 90 So. 461, 82 Fla. 
396, 21 A.L.R. 681. 

Vt.—McGaffey v. Mathie, 35 A. 334, 
68 Vt. 403. 

45- N.J.—State v. Erie R. Co., 42 A. 
2d 759, 23 N.J.Misc. 203. 

46. Va,—^Miller v. Trevilian, 2 Rob. 

I, 41 Va. 1. 

47. Cal.—Gopcevic v. California 
Packing 'Corp., 220 P. 1078, 64 Cal. 
App, 132. 

48. U.S.—'Sproul V. Help Yourself 
Store Co„ C.C.A.Pa., 16 P.2d 554. 

48 C.J. p €44 note 66. 

49. U.S.—Reconstruction Finance 
Corporation v. McCormick, C.C.A. 
Ill., 102 P.2d 305, certiorari denied 
McCormick v. Reconstruction Fi¬ 
nance Corporation 60 S.Ct. 90, 308 
U.S. 558, 84 L.Ed. 469. 

Fla.—Ott V. Bray, 154 So, 209, 114 
•Fla. 547. 

Hawaii.—Union Trust Co. v, Nichols, 
35 Hawaii 482, 
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tion to a particular debt may be supported by con¬ 
tract between the parties providing for application 
to that debt. 50 Where dealings tantamount to an 
unqualified acceptance of payment by the creditor 
are shown, the debtor’s application becomes effec¬ 
tive through agreement of the parties,even 
though the application is a departure from a pre¬ 
viously existing contract between the parties.52 

A payment should be applied in such mode as will 
be least onerous to the debtor where he has timely 
requested such application and the creditor will not 
be prejudiced,53 but a debtor’s right to direct the 
application of his payment does not include the 
right to impair or change the creditor’s rights with 
respect to the security that he holds.5 4 It has been 
held that, where a claim posted as collateral se¬ 
curity for the payment of a debt payable in install¬ 
ments is realized before any of the installments 
have matured, the debtor has the right to direct as 
to which of the unmatured installments the fund 
realized shall be applied.55 If the creditor pro¬ 
cures possession of the money of his debtor, with¬ 
out his consent, unless it is by a legal jDroceeding 
binding on the debtor, the latter does not thereby 


lose his right to make application of the funds so 
obtained to any one of several demands held by the 
creditor against him.55 

§ 53. Time for Appropriation 

As a general rule, the debtor must direct the applica¬ 
tion of his payment at or before the time of payment, 
or at least before the creditor, acting on the debtor’s 
omission, has done so. 

The general rule is that the debtor must direct 
the application of his payment at or before the 
time of payment,57 or at least before the creditor, 
acting on the debtor’s omission, has done so.®8 
Even where the creditor has failed to act, the debtor 
may not direct application long after payment has 
been made,59 or after controversy or litigation has 
been instituted.®5 The debtor may direct applica¬ 
tion after payment if the creditor agrees to it,®l and 
such agreement will be implied if subsequent pay¬ 
ments are made on condition that prior payments 
shall be applied as directed and the creditor accepts 
the subsequent payments on that condition.®^ The 
debtor may designate the application after suit, if 
such payment was made on an agreement which the 
creditor had repudiated.®2 Where a debtor, on 


Minn.—Steenberg* v. Kaysen, 39 N. / 
W.2d 18, 229 Minn. 300. 

Tex.—^Wischkaemper v. Massey, Civ. 

App., 70 S.W.2d 771. 

48 C.J. p 644 note 67. 

50. Cal.—Gopcevic v. California 

Packing Corp., 220 P. 1078, 63 Cal. 
App. 132. 

51. N'.J.—State v. Erie R. Co., 42 A. 
2d 759, 23 N.J.Misc. 203. 

48 C.J. p 644 note 69. 

52. Ga.—^Riverside Milling, etc., Co. 
V. Cartersville Bank, 81 S.E. 892, 
141 Ga. 578. 

53. Pla.—Ott V. Bray, 154 So. 209, 
114 Fla. 547. 

54. ISr.H. —^Arfanis v. Claremont Nat. 
Bank, 180 A. 251, 87 N.H. 380. 

55. Fla.—Ott V. Bray, 154 So. 209, 
114 Fla. 547. 

56. Okl.—^First Nat. Bank v. Gillam, 
273 P. 261, 134 Okl. 237. 

48 C.J. p 645 note 80. 

57. U.S.—^F. H. McGraw & Co, v, 
Sherman Plastering Co., D.C.Conn., 
60 F.Supp. 504, affirmed, O.C.A., F. 
H. McGraw & Co. v. Mil cor Steel 
Co., 149 F.2d 301, certiorari denied 
66 S.Ct. 92, 326'U.S. 753, 90 L.Ed. 
452, and Aetna Cas. & Sur. Co. v. 
Milcor Steel Co., 66 S.Ct. 92, 326 

U. S. 753, 90 L.Ed. 452. 

Ariz.—^Valley Nat. Bank of Phoenix 

V. Shumway, 163 P,2d 676, 63 Ariz. 
490. 

Ark.—'White River Production Cred¬ 
it Ass’n V. Griffin, 128 S.W.2d 701, 
198 Ark. 249. 

Fla.—Farnham v. Blount, 11 So.2d 


785, 152 Fla. 208—Merker v. LaJse 
Region Packing Ass’n, 172 So. 702, 
126 Fla. 589, modified on other 
grounds 174 So. 229, 128 Fla. 298- 
Idaho.—Corpus Juris quoted ia Mc¬ 
Carty V. Sauer, 136 P.2d 742, 745, 
64 Idaho 748—Corpus Juris quoted 
ia Home Owners’ Loan Corpora¬ 
tion V. Stookey, 81 P.2d 1096, 1099, 
59 Idaho 267. 

Ky.— A. nspacher v. Utterback’s 
Adm’r, 68 S.W.2d 15, 252 Ky. 666. 
N.C.—Baker v. Sharpe, 170 S.E. 657, 
205 N.C. 196. 

Or.—Block V. Love, 1 P.2d 588, 136 
Or. 685. 

48 C.J. p 644 note 72. 

Time of appropriatioh by creditor see 
infra § 66. 

Payment by check 

(1) ^‘Payment” within statute en¬ 
titling debtor to impute payment to 
particular debt occurred when cred¬ 
itor accepted check, not when check 
was collected or account credited.— 
Vinton Grain Co. v. Rickerson, La. 
App., 148 So. 292. 

(2) Payment by check generally 
see supra § 24. 

58. Idaho.—Corpus Juris quoted ia 
McCarty v. Sauer, 136 P.2d 742, 
745, 64 Idaho 748—Corpus Juris 
quoted ia Home Owners’ Loan Cor¬ 
poration V. Stookey, 81 P.2d 1096, 
1099, 59 Idaho 267. 

48 C.J. P 644 note 73. 

Proceeds of sale of debtor’s property 
Where debtor was promptly noti¬ 
fied that credit for proceeds from 
sale of cotton were applied by cred- 
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itor to open account, and debtor 
made neither protest nor objection, 
the debtor, when sued on a note, 
could not contend that such proceeds 
should have been credited to dis¬ 
charge of note,—^Ardis & Co. v. Sib¬ 
ley, La,App., 17 So.2d 321. 

53. Idaho.—Corpus Juris quoted in 
McCarty v. Sauer, 136 P.2d 742, 
745, 64 Idaho 748—Corpus Juris 
quoted ia Home Owners’ Loan Cor¬ 
poration V. Stookey, 81 P.2d 1096, 
1099, 59 Idaho 267, 

48 C.J. p 644 note 74. 

60. U.S.—Standard Surety & Casual¬ 
ty Co. of N. Y. V. U. S„ for Use 
and Benefit of Campbell, C.C.A- 
Okl., 154 P.2d 335, 164 A.L.R. 935 
—Saltonstall v. Hassett, D.C.Mass., 
32 F.Supp. 583. 

Hawaii.—Union Trust Co. v. Nichols, 
35 Hawaii 482. 

Idaho.—Corpus Juris quoted ia Mc¬ 
Carty V. Sauer, 136 P.2d 742, 745, 
64 Idaho 748—Corpus Juris quot¬ 
ed ia Home Owners’ Loan Corpo¬ 
ration V. Stookey, 81 P.2d 1096, 
1099, 59 Idaho 267. 

Tex.—^First Nat. Bank v. Interna¬ 
tional 'Sheep Co., Civ.App., 29 S.W. 
2d 513, error refused. 

48 C.J. p 644 note 75. 

61- Ill-—^Royal Colliery Co. v. Al- 
wart Bros. Coal Co., 114 N.B. 499, 
276 Ill. 193. 

62. 111.^—Royal Colliery Co. v. Al- 
wart Bros. Coal Co., supra. 

‘ 63. Mo.—^Littleton v, Harris, 69 Mo. 
App. 596. 
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making a remittance, stipulates that it be promptly 
imputed to a certain account, he has the right, in 
the event of undue dela 3 '-, to change the imputa- 
tion.64 

§ 54. What Constitutes, and Sufficiency 

A direction by the debtor to apply a voluntary pay¬ 
ment to a particular item or debt must be communicated 
to the creditor. 

A direction by the debtor to apply a voluntary 
payment to a .particular item or debt must be com¬ 
municated to the creditor; the mere intent of the 
debtor, not communicated to the creditor, or attend¬ 
ed by any act or declaration manifesting it to him, 
is insufficient.65 I£ the direction is given in words, 
the words must be communicated to the Creditor, 
and, if circumstances are relied on as indicating 
the appropriation, knowledge of these circumstanc¬ 
es must be traced to the creditor.®^ 

A direction by the debtor as to the application 
of payments may be shown by an express agree¬ 


ment between the debtor and creditor,or by the 
express declaration of the debtor,a specific direc¬ 
tion for application prevailing over a general di¬ 
rection, where they are in conflict.A specific di¬ 
rection is not necessary where there is a common 
understanding as to the application of the pay¬ 
ment'll A direction of application may be implied 
from circumstances showing the debtor’s inten¬ 
tion.'^^ For instance, as between a disputed de¬ 
mand and an admitted debt, the intention of the 
debtor is presumably to apply the payment to the 
admitted debt ,*'^3 and as between a claim that he 
knew nothing about, and a debt of which he had 
knowledge, an intention to pay the known debt is 
presumed.'^^ 

Where payment of one of two debts is demand¬ 
ed and payment is made in response to that de¬ 
mand, *^5 or where inquiry by the debtor is made as 
to the amount of one of two debts and payment is 
then made in the stated amount,*^® an intention to 
apply the payment to the debt on which demand or 


64. La.—Coin Mach. Acceptance 
Corp. V. Robinson, App., 43 So.2d 
45. 

Belay in foreclosnre proceeding's 
V^Tiere debtor, before remitting 
money to creditor as partial payment 
to indemnify creditor against any 
losses in foreclosing third party’s 
chattel mortgages securing notes as¬ 
signed by debtor to creditor, urged 
creditor to hurry foreclosure, and 
stated that prospective purchaser of 
mortgaged property could not be 
held in suspense for any extended 
time, creditor’s delay before employ¬ 
ing attorneys suggested by debtor 
for foreclosure proceedings was un¬ 
reasonably long, so as to entitle 
debtor to abrogate indemnity agree¬ 
ment and require creditor to impute 
amount remitted to another debt.— 
Coin Mach. Acceptance Oorp. v. Rob¬ 
inson, supra. 

65. IJ.S.—^In re Isaac Silver & Bros. 
Co., D.C.N.Y., 5 F.Supp. 955. 

Ga.—^New York Life Ins. Co. v. 
Sumner, 165 S.B. 920, 45 Ga.App. 
792. 

Tex.—Carey v. Ellis, Civ. App., 46 
S.W.2d 1012. 

48 C.J. p 645 note 93. 

Mere entry on private books is 
insufficient.—In re Isaac Silver & 
Bros. Co., B.C.N.Y., 5 F.Supp. 955— 
48 C.J. p 645 note 93 [b]. 
Indorsement on checks after return 
Where plaintiff, after his checks 
to defendant’s intestate were paid 
and returned, wrote on them the 
words ’‘payment on land,” without 
any wrong motive or any advantage 
to himself, such words would not 
vitiate the checks, even if payee had 
not consented to their addition.— 


Herold v. Hill, 169 N.W. 592, 41 N.D. 
30. 

66. Ala.—^Pearce v. Walker, 15 So. 
568, 103 Ala. 250. 

67. U.S.—^Delaware Dredging Co. v. 
Tucker Stevedoring Co., C.C.A.Pa., 
25 F.2d 44. 

48 C-J. p 645 note 93. 

68. Fla.—Merker v. Lake Region 
Packing Ass'n, 174 So. 229, 128 Fla. 
208. 

48 C.J. p 645 note 82. 

69l Md.—Carozza v. Brannan, 46 A. 

2d 198, 186 Md. 123. 

S.D.—^F. M. Slagle & Co. v. Bush- 
nell, 16 N.W.2d 914, 70 S.D. 250, 
156 A.L.R. 1070. 

48 C.J. p 645 note S3. 

A notation on a check may be ei¬ 
ther an application of the payment 
to a particular item or account or 
simply a memorandum for the con¬ 
venience of the drawer.—Carozza v. 
Brannan, 46 A.2d 198, 186 Md. 123. 
Statement of guarantor 
Corporation’s letters, signed also 
by an officer who was a guarantor, 
and directing application of pay¬ 
ments to “our account” or “our cred¬ 
it,” were held sufficient direction to 
apply payment to portion of indebt¬ 
edness covered by guaranty.—Wel¬ 
lington, Sears & Co. v. King, 161 S.E. 
889, 157 Va. 767. 

Bixectlon to pay discharged obliga¬ 
tion 

Debtor's direction that payment 
be applied to conditional sales note 
which had already been paid evi¬ 
denced intent to have payment ap¬ 
plied to indebtedness under condi¬ 
tional sales contract, represented by 
notes, and creditor’s application of 
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payment in part to current account 
on theory that no effective direction 
as to application of payment had 
been made was improper, so that 
trial court properly directed that 
full amount of payment be applied 
on conditional sales notes.—Tildes- 
ley Coal Co. v. American Fuel Corp., 
45 S.E.2d 750, 130 W.Va. 720. 

70- Minn.—Standard Salt, etc., Co. 
V. Commercial Casualty Ins. Co., 
213 ISr.W. 543, 171 Minn. 39. 

71. Ark.—^American Bank & Trust 
Co. V. First Nat. Bank, 43 S.W.2d 
248, 184 Ark. 689. 

72. Ill.—Whiting Hotel Bldg. Cor¬ 
poration V. Sun Indemnity Co. of 
New York, 279 Ill.App. 551—Reli¬ 
ance Agency Corporation v. Rob¬ 
erts, 260 Ill.App. 304. 

S.D.—^F. M. Slagle & Co. v. Bush- 
nell, 16 N.W.2d 914, 70 S.D. 250, 
156 A.L.R. 1070. 

48 C.J. p 645 note 85. 

CircumstazLces at time of payment 
Intent of debtor as to application 
of money paid by him to his credi¬ 
tor must be gathered from facts and 
circumstances at time payment is 
made and received.—^Whiting Hotel 
Bldg. Corporation v. Sun Indemnity 
Co. of New York, 279 IlLApp. 551. 

73. Miss.—^Travis v. Mosley, 114 So. 
628, 148 Miss. 368. 

48 C.J. p 645 note 86. 

74. Mo.—Burchard v. Western Com¬ 
mercial Travelers Assoc., 123 S.W. 
973, 139 Mo.App. 606. 

75. Ky.—Koehler v. Bierbaum, 122 
S.W. 524. 

48 C.J. p 645 note 88. 

76. N.Y.—^New York, etc.. Brewing 
Co. V. Angelo, 129 N.Y.S. 713, 144 
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inquiry is made is reasonably to be inferred. Pay¬ 
ment of the exact sum due on one of two claims 
has been held to be strong evidence that the sum 
was intended in payment of the claim it would 
exactly pay;^? and it has also been regarded as a 
circumstance which, in the absence of express direc¬ 
tion, the jury might well consider in determining 
whether or not that was the intent of the debtor. 
Where, through the creditor's fault, the debtor is 
ignorant of circumstances affecting the application 
of his payment, his intent prevails over any contrary 
application by the creditor.'^^ 

§ 55. Effect of Debtor’s Application 

Where a debtor directs the manner in which his 
payment is to be applied, the creditor, if he accepts the 
payment, must apply it accordingly and may not divert 
It. 

Where a debtor directs the manner in which his 
payment is to be applied, the creditor, if he accepts 
the payment, SO must apply it accordingly,®^ the 
rule applying to payments by draft as well as to 


cash payments,and to directions to pay a part 
of the value received to another creditor.^^ This 
rule also applies to payments which were made un¬ 
der agreement between the debtor and creditor as 
to their application. 

Creditor's right to divert application. The ap¬ 
plication of the payment may not be diverted by 
the creditor without the consent of the debtor,^5 
even though the payment is made in property on 
which the creditor has a lien.®® The creditor’s di¬ 
version may not be justified by the circumstance' 
that he could not lawfully accept the payment for 
application as directed, and that he would have had 
a right to accept it and apply it as he did in the ab¬ 
sence of specific direction by the debtor nor 
where there are several debts arising out of sev¬ 
eral contracts may the creditor justify an appli¬ 
cation of payment under one contract to the debt 
under another by claiming that there had been a 
breach of the contract under which payment was 
made.®® Where the creditor qualifies his accept- 


App.Div. 655, reargument denied 
130 N.Y.S. 1122, 145 App.Div. 940.] 

77. La.—Madison Lumber Co. v. 
Federal Surety Co., 128 So. 50, 13 
La.App. 577. 

S.D.—F. M. Slagle & Co. v. Bush- 
nell, 16 N.W.2d 914, 70 S.D. 250, 
156 A.L.R. 1070. 

48 C.J. p 645 note 90. 

78. Colo.—^Boyd v. Watertown Agri¬ 
cultural Ins. Co., 76 P. 986, 20 
Colo.App. 28. 

Ind.—^Adams Express Co. v. Black, 
62 Ind. 128. 

79. Vt.—Boakes v. Bailey, 55 Vt. 
542. 

80. Wash.— Corpus Juris cited in 
Maxwell v. Provident Mut. Life 
Ins. Co. of Philadelphia, 41 P.2d 
147, 150, 180 Wash. 560. 

Wyo.—Corpus Juris cited in Jackson 
V. United Benefit Life Ins. Co., 86 
P.2d 1089, 1094, 54 Wyo. 62. 

48 C.J. p 646 note 96. 

Effect of creditor’s application see 
infra § 67. 

Principal and interest 

A debtor has no absolute right to 
have his payment credited to prin¬ 
cipal of debt to exclusion of interest, 
as discussed supra § 52, but credi¬ 
tor’s acceptance of payment with di¬ 
rections to apply payment to princi¬ 
pal constitutes a contract between 
parties wherein they treat interest 
as a demand separate from princi¬ 
pal.—State V. Erie R. Co., 42 A.2d 
759, 23 N.J.Misc. 203. 

81. U.S.—Hartford Accident & In¬ 
demnity Co. V. City of Sulphur, C. 
C.A.Okl., 123 P,2d 566, certiorari 
denied 62 S.Ct. 633, 315 U.S. 805, 
86 L.Ed. 1204—^Reconstruction Fi¬ 


nance Corporation v. McCormick, 
C.C.A.I11., 102 F.2d 305, certiorari 
denied McCormick v. Reconstruc¬ 
tion Finance Corporation, 60 S.Ct. 
90. 308 U.S. 558, 84 L.Ed. 469. ’ 

Ark.—Harnischfeger Sales Corpora¬ 
tion V. Ramey, 82 S.W.2d 1, 190 
Ark, 913. 

Hawaii.—^Union Trust Co. v. Nich¬ 
ols, 35 Hawaii 482. 

Neb.—^Ash Grove Lime & Portland 
Cement Co. v. Moran Const. Co., 
296 N.W. 761, 139 Neb. 176—Tres- 
nak V. Paulsen, 239 N.W. 210, 122 
Neb. 71—^Platner Lumber Co. v. 
Theodore, 235 N.W. 467, 120 Neb. 
804. 

Nev.— Corpus Juris cited in Bailey 
V. Neagle, 13 P.2d 634, 635, 54 Nev. 
257. 

Okl.—Sipes V. John, 58 P.2d 854, 177 
Okl. 299—^Wheeler v. American 
Inv. Co., 31 P.2d 117, 167 Okl. 558. 

Tex.—Gourley v. Iverson Tool Co., 
Civ.App., 186 'S.W.2d 726, refused 
for want of merit. 

Wash.— Corpus Juris cited in Max¬ 
well V. Provident Mut. Life Ins. 
Co. of Philadelphia, 41 P.2d 147, 
150, ISO Wash. 560. 

48 C*J. P 646 note 97. 

82. Pa.—^Moorehead v. West Branch 
Bank, 3 Watts &S. 550. 

33. Mass.—^Hall r. Marsten, 17 

Mass. 575. 

84. Okl.—^Archer v. Osage Federal 
Savings & Loan Ass’n of Pawhus- 
ka, 112 P.2d 162, 188 Okl. 603. 

48 C.J. p 646 note 1. 

85. Ga.—^Mayor and Council of Mil- 
len V. Clark, 17 S.E.2d 742, 193 Ga. 

I 132. 


Hawaii.—Corpus Juris quoted in Un¬ 
ion Trust Co. V. Nichols, 35 Ha¬ 
waii 482, 495. 

Iowa.—Forrest v. Sovereign Camp, 
W. O. W., 261 N.W. 802, 220 Iowa 
478. 

Pa.—^Arrott Steam Power Mills Co. 
V. Philadelphia Wood Heel Co., 50 
Pa.Dist. & Co. 462, 

Wash.—Corpus Juris cited in Max¬ 
well V. Provident Mut. Life Ins. 
Co, of Philadelphia, 41 P.2d 147, 
150, 180 Wash. 560. 

Wyo.—Corpus Juris quoted in Jack- 
son V. United Benefit Life Ins. Co., 
86 P.2d 1089, 1093, 54 Wyo. 62. 

48 C.J. p 646 note 2. 

86. Ga.—Milford v. Shackelford, 87 
S.B. 603, 17 Ga.App. 436. 

Hawaii.—Corpus Juris quoted iu Un¬ 
ion Trust Co, V. Nichols, 35 Ha¬ 
waii 482, 495. 

Punds derived from claim posted as 
security 

Pact that creditor holds special 
lien on money delivered by debtor 
as payment on claim for which it is 
pledged does not cut off debtor’s 
right to direct that payment, when 
made before maturity, be applied so 
that burden shall be as light on 
debtor as is consistent with giving 
to creditor entire claim.—Ott v, 
Bray, 154 So. 209, 114 Pla. 547. 

87. Hawaii.—CJorpus Juris quoted in 
Union Trust Co. v. Nichols, 35 Ha¬ 
waii 482, 495. 

Mass.—^Johnson, etc., Co. v. Longley 
Luncheon Co., 92 N.E. 1035, 207 
Mass. 52. 

88. U.S-—Burton v. U, S., 51 CtCl. 
362. 
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ance by attaching conditions or reservations there¬ 
to,or where he applies the payment differently 
from the direction of the debtor,the latter will 
be bound there'by if by acquiescence or other acts 
he indicates his acceptance of the condition or res¬ 
ervation or his ratification of the creditor’s appli¬ 
cation. However, mere silence or a failure to ob¬ 
ject after knowledge of the creditor’s diversion to 
other accounts is not in itself alone acquiescence by 
the debtor within the meaning of this rule-^i A 
fortiori, there is no acquiescence by the debtor 
w’-here it is shown that he was ignorant of the 
creditor’s diversion to other debts.^^ The fact that 
a debtor accepts receipts for payments as hav¬ 
ing been made ‘'on account” does not estop him 
from showing that he directed the credits to be 
placed on another debt or account.^^ 

Debto/s right to alter application. At or prior 
to the time of payment the de'btor may change a 
direction previously made,94 in which case he is 
bound by the creditor’s subsequent application in 
accordance with such change. 95 On the other hand, 
the debtor has no right, after the payment has been 
made, to change the application without the con¬ 
sent of the creditor.96 Thus, the direction of the 


debtor, or his consent, to apply payments to an 
illegal or invalid debt may not be changed without 
the consent of the creditor nor may a debtor 
who pledges collateral on one account direct that 
it stand as security for another account without the 
creditor’s consent.98 Where a creditor consents 
to a change in the application made after payment, 
he will be bound,9 9 and he has been held to have 
given such consent where he retains a subsequent 
payment conditioned by the debtor on a change in 
the application of the earlier payment.^ 

§56. Liability of Creditor for Misappropria¬ 
tion 

A creditor who retains the payment but fails to apply 
it as directed is liable for breach of contract. 

A creditor who retains the payment but fails 
to apply it as directed is liable for breach of con¬ 
tract, ^ but to the debtor only.9 He is not liable, 
however, in an action for money had and received 
where, notwithstanding the misapplication, the 
debtor has benefited thereby to the same extent as 
he would have if the payment had been applied as 
directed and where to allow a recovery would work 
an injustice to the creditor.'* 


C. BY CREDITOR 


§ 57. Right to Apply 

The general rule is that, if the debtor makes no speci¬ 
fic appropriation, the creditor may apply a payment to 
any one of the two or more debts owed him by such 
debtor. 


The general rule is that, if the debtor makes 
no specific appropriation, the creditor may apply 
the payment to any one of the two or more debts 
owed him by such debtor. 5 Thus, it has been held 


89. *U.S.—=Sproul v. Help Yourself 
Store Co., C.C.A.Pa., 16 P.2d 554. 
Wash.—Corpus Juris cited in Max¬ 
well V. Provident Mut. Life Ins. 
Co. of Philadelphia, 41 P.2d 147, 
150, 180 Wash. 560. 

90- Neh.—Tresnak v. Paulsen, 239 
N.W. 210, 122 Neb. 71. 

Wash.—Corpus Juris cited in Max¬ 
well V. Provident Mut, Life Ins. 
Co. of Philadelphia, 41 P.2d 147, 
150, 180 Wash. 560. 

48 C.J. P 646 note 7. 

91. Vt.—Ballantine v. Penn, 92 A. 
3, 88 Vt. 166. 

Wash.—Corpus Juris cited in Max¬ 
well V. Provident Mut. Life Ins. 
Co. of Philadelphia, 41 F.2d 147, 
160, ISO Wash. 560. 

92- N.D.—^Fargo First Nat. Bank v. 
Roberts, 49 N.W. 722, 2 N.D. 195. 

48 C.J. P 647 note 9. 

93- Ga.—^Massengale v. Pounds, 33 
S.E. 72, 108 Ga. 762. 

Tex.—Eylar v. Read, 60 Tex. 387. 

94- Okl.—Coir'T^s Juris cited in 
Archer v. Osage Federal Savings 


& Loan Ass'n of Pawhuska, 112 
P.2d 162, 165, 188 Okl. 603. 

48 C.J. p 647 note 11. 

Written agreement as to applica¬ 
tion of payments may be altered by 
subsequent oral directions.—^Archer 
V. Osage Federal Savings & Loan 
Ass’n of Pawhuska, 112 P.2d 162, 188 
Okl. 603. 

95. Okl.—^Archer v. Osage Federal 
Savings & Loan Ass’n of Pawhus¬ 
ka, 112 P.2d 162, 188 Okl. 603. 

96. XJ.S.—Corpus Juris cited in 
First Trust Co. of St. Paul v. Com¬ 
monwealth Co., C.C.A.S.D., 98 F. 
2d 27, 33. 

48 C.J. p 647 note 12. 

Rights of third persons see infra § 
80. 

97. N.Y.—Johnston v. Dahlgren, 62 
N.Y.S. 1115, 48 App.Div. 537, af¬ 
firmed 59 N.E. 987, 166 N.Y. 354. 

48 C.J. p 647 note 13. 

98- Ark.—Tipton v. Joneshoro Grocer 
Co., 266 S.W. 270, 166 Ark. 407. 
99. Ark.—Thompson v. Reeves, 279 
’■S.W. 1011, 170 Ark. 409, 

Ill.—^Royal Colliery Co, v. Alwart 
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Bros. Coal Co., 114 N.E. 499, 276 
Ill. 193. 

1. Ill.—^Royal Colliery Co. v, Alwart 
Bros. Coal Co., supra. 

2. Ga.—Sims v. Lester, 55 Ga. 620. 

3. Ga.—Sims v. Lester, supra. 

4- Mo.—^Bruer v. Dunham, App., 209 
S.W. 573. 

5. U.’S.—^Du Bois Nat. Bank v. Hart¬ 

ford Accident & Indemnity Co., 161 
F.2d 132—Standard Surety & Cas¬ 
ualty Co. of N. Y. V. U. S., for Use 
and Benefit of Campbell, C.C.A 
Okl., 154 F.2d 335, 164 A.L.R. 935-- 
Lucking v. Delano, C.C.A.Mich., 129 
F.2d 281—Hartford Accident & In¬ 
demnity Co. V. City of Sulphur, C. 
C.A.Okl., 123 P.2d 566, certiorari 
denied 62 S.Ct. 633, 315 U.S. 805, 86 
L.Ed. 1204—Reconstruction Fi¬ 

nance Corporation v. McCormick, C. 
C.A.I11., 102 F.2d 306, certiorari de¬ 
nied McCormick v. Reconstruction 
Finance Corporation, 60 S.Ct. 90, 
two cases 308 U.S. 558, 84 L.Ed. 
469, Wenner v. Reconstruction Fi¬ 
nance Corporation, 60 S.Ct. 90, 308 
U.S. 558, 84 L.Ed. 469, Bele v. Re- 
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construction Finance Corporation, 
60 S.Ct. 90, 308 U.S. 558, 84 L.Ed. 
469, and Utility & Industrial Cor¬ 
poration V. Reconstruction Finance 
Corporation, 60 S.Ct. 90, 308 U.S. 
558, 84 L.Ed. 469—In re Stacy, 
Wolf Hat Co., C.C.A.N.T., 99 F.2d 
793—Blauvelt v. Walker, C.C.A.N, 
C., 72 F.2d 915—Bayless v. Eager, 
C.C.A.Neb., 69 F.2d 269—St. Joseph 
Loan & Trust Co. v. Studebaker 
Corporation, C.C.A.Ind., 66 F.2d 
151, certiorari denied 54 S.Ct. 209, 
290 U.-S. 699, 78 L.Ed. 601—Parrish 
V. Haynes, C.C,A.Tex., 62 F.2d 105 
—^Maryland Casualty Co. v. City of 
■South Norfolk, C.C.A.Va., 54 F.2d 
1032, rehearing denied and modified 
on other grounds 56 P.2d 822, cer¬ 
tiorari denied City of South Nor¬ 
folk V. Maryland Casualty Co., 52 
S.Ct. 644, 286 U.S. 562, 76 L.Ed. 
1295—F. H. McGraw & Co. v. Sher¬ 
man Plastering Co., D.C.Conn., 60 
F.Supp. 504, affirmed, O.C.A., F. H. 
McGraw & Co. v. Milcor Steel Co., 
149 F.2d 301, certiorari denied 66 
S.Ct. 92, 326 U.S. 753, 90 L.Ed. 452, 
and Aetna Casualty & Surety Co. v. 
Milcor Steel Co., 66 S.Ct. 92, 326 U. 
S. 753, 90 L.Ed. 452—Massachusetts 
Bonding & Insurance Co. v. Harris¬ 
burg Trust Co., D.C.Pa., 54 F.Supp. 
401, reversed on other grounds, C. 
C.A., 148 F.2d 784—U. S. to Use of 
Par-Lock Appliers of New Jersey 
V, J. A. J. Const. Co., D.C.Pa., 49 F. 
Supp. 85, affirmed, C.C.A., 137 F.2d 
584—In re Herbert Candy Co., D.C. 
Pa., 43 F.Supp. 588—Saltonstall v. 
Hassett, D.C.Mass., 32 F.Supp. 583 
—In re Ciabattari, D.C.Ky., 29 F. 
Supp. 573—^In re Isaac Silver & 
Bros. Co., D.C.N.Y., 5 F.Supp. 955. 

Ala.—Corpus Juris cited in Sherrill 
V, Federal Land Bank of New Or¬ 
leans, La., 14 So.2d 361, 363, 244 
Ala. 461. 

Ariz.—^Valley Nat. Bank of Phoenix 
V. Shumway, 163 P.2d 676, 63 Ariz. 
490—Webb v. Crane Co., 80 P.2d 
698, 52 Ariz. 299—Security Trust & 
Savings Bank v. June, 1 P.2d 970, 
38 Ariz. 513. 

Ark.—^Hobson v. Priddy, 165 S.W.2d 
73, 204 Ark. xviii—Hawkins v. 

Hawkins, 137 S.W.2d 904, 200 Ark. 
38—^White River Production Credit 
Ass'n V. Griffin, 128 S.W.2d 701, 
198 Ark. 249—Toland v. Forbes, 12 
>S.W.2d 402, 178 Ark. 1200. 

Cal.—^Biedebach v. Charles, App., 215 
P.2d 114—^Robinson v. Harry, 46 P. 
2d 806, 7 Cal.App.2d 312. 

Fla.—^Farnham v. Blount, 11 So.2d 
785, 152 Fla. 208—Merker v. Lake 
Region Packing Ass’n, 172 So. 702, 
126 Fla. 589, modified on other 
grounds 174 So. 229, 128 Fla. 208. 

Ga.—^Bell v. Scarbrough, 22 S.E.2d 
113, 68 Ga-App. 63—Gower v. Oz- 
mer, 189 S.E. 540, 55 Ga.App. 81— 
J. M. High Co. V. Arrington, 165 
S.E. 151, 45 Ga.App. 392, 

Hawaii.—Union Trust Co. v. Nichols, 


35 Hawaii 482—^Nawahi v. First 
Trust Co. of Hilo, SO Hawaii 359. 
Idaho.— Corpus Juris cited in McCar¬ 
ty V. Sauer, 136 P.2d 742, 745, 64 
Idaho 748— Corpus Juris cited in 
Home Owners* Loan Corporation v. 
Stookey, 81 P.2d 1096, 1099, 59 

Idaho 267. 

Ill.—^Illinois Refining Co. v. Welch, 
173 N.E. 345, 341 Ill. 292—Levy v. 
Bernard, 61 N.E.2d 304, 326 Ill.App. 
254—Thayer v. Bolender, 250 Ill. 
App. 16. 

Ind.—^Western & Southern Indemnity 
Co. V. Cramer, 10 N.E.2d 440, 104 
Ind.App. 219. 

Kan.—Neal v. Gideon. 138 P.2d 419, 
157 Kan. 1. 

Ky.—Byington v. Baughman, 137 S. 
W.2d 1101, 282 Ky. 130—Cundiffi & 
McDowell V. Roy C- Wliayne Sup¬ 
ply Co., 91 S.W.2d 516, 262 Ky. 837 
—Hargis Bank & Trust Co. v. 
Gambill, 28 S.W.2d 769, 234 Ky. 538 
—^Henderson v. Phoenix Ins. Co., 25 
S.W.2d 359, 233 Ky. 217. 

La.—^Madison Lumber Co. v. Helm, 
13 So.2d 349, 202 La. 1061—Elec¬ 
trical Supply Co. V. Eugene Free¬ 
man, Inc., 152 So. 510, 178 La. 741. 
Md.—Carozza v. Brannan, 46 A.2d 
198, 186 Md. 123—Legum v. Farm¬ 
ers Nat. Bank of Annapolis, 24 A. 
2d 281, 180 Md. 356. 

Mass.—Tudor Press v. University 
Distributing Co., 198 N.E. 244, 292 
Mass. 339. 

Mich.—Crowley v. Atkinson's Estate, 
296 N.W. 864, 297 Mich. 15— Cor¬ 
pus Juris cited in Club Holding Co. 
V. Flint Citizens* Loan & Invest¬ 
ment Co., 261 N.W. 133, 134, 272 
Mich. 66—^Pinconning State Bank 
V. Henry, 241 N.W. 913, 258 Mich. 
44—^Mauro v. Daire, 210 N.W. 308, 
236 Mich. 309. 

Minn.—^Holden v. Farwell, Ozmun, 
Kirk & Co., 27 N.W.2d 641, 223 
Minn. 550—Martin Bros. Co. v. 
Lanesboro Co-op. Mercantile Co., 
270 N.W. 10, 198 Minn. 321. 

Mo.—^Eurengy v. Equitable Realty 
Corporation, 107 S.W.2d 68, 341 Mo. 
341—Short V. White, 133 S.W.2d 
1039, 234 Mo.App. 499—H. P. Reis 
Lumber & Material Co. v. Kober- 
mann, App., 43 S.W.2d 894. 

Mont.—^National Bank of Montana v. 

Bingham, 5 P.2d 554, 91 Mont. 62. 
Neb.—^Pox V. Carman, 296 N.W. 343, 
139 Neb. 34. 

Nev.—Bailey v. Neagle, 13 P.2d 634, 
54 Nev. 257. 

N.J.—^Naidech v. Hempfling, 24 A.2d 
524, 127 N.J.Law 430—Long v. Re¬ 
public Varnish Enamel & Lacquer 
Co., 169 A. 860, 115 N.XEq. 212. 
N.'C.—Nantahala Power & Light Co. 

V. Clay County, -197 S.E. 603, 213 

N.C. 698—Weil v. Herring, 175 S. 
E. 836, 207 N.C. 6—Baker v. 

Sharpe, 170 S.E. 657, 205 N.C. 196. 

N.D.— Corpus Juris cited in Depos¬ 
itor's Holding Co. v. Brown, 251 N. 

W. 295, 298, 64 N.D. 222. 
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, Okl.—Corpus Juris cited in Cooper v. 
Federal Nat. Bank of Shawnee, 53 
P.2d 678, 682, 175 Okl. 610—Titus 
V. Electric Supply Co., 45 P.2d 515, 
172 Okl. 408—Costal Sales Corpo¬ 
ration V. Hood, 295 P. 391, 147 Okl. 
66—Southern Surety Co. v. Corbit, 
285 P. 949, 142 Okl. 103—Waples- 
Platter Grocer Co. v. Hardin, 204 
P. 433, 85 Okl. 49. 

Or.—Fatland v. Wentworth & Irwin, 
40 P.2d 68. 149 Or. 277, 97 A.L.R. 
339—Block V. Love, 1 P.2d 588, 136 
Or. 685. 

Pa.—In re Woods’ Estate, 38 A.2d 28, 
350 Pa. 290—^Kendall Produce Co. 
V. Terminal Warehouse & Transfer 
Co., 145 A. 511, 295 Pa. 450—Page 
V. Wilson, 28 A.2d 706, 150 Pa.Su- 
per. 427—Lee Tire & Rubber Co. v. 

. Socony-Vacuum Oil Co., 178 A. 167, 
117 Pa.Super. 483—^Frech v. Hang- , 
er, 56 Pa.Dist. & Co. 448, 62 Montg. 
Co. 130—Markley v. Allison, 47 Pa. 
Dist. & Co. 525—The Union Bank 
V. Ferraro, Com.PI., 32 Erie Co. 85 
—Hubler v. Drescher, Com.PL, 55 
York Leg.Rec. 133. 

R.I.—^Albert S. Eastwood Lumber Co. 

V. Britto. 155 A. 354, 51 R.I. 406. 
Tenn,—^IVeaver v. Ogle, 2 Tenn.App. 

563—Stanley Bird Motor Co. v. Al¬ 
ley, 1 Tenn.App. 202. 

Tex.—Bitter v, Bexar County, Com. 
App., 11 S.W.2d 163—Gourley v. 
Iverson Tool Co., Civ.App., 186 S. 

W. 2d 726—^Hodges v. Price, Civ. 
App.. 163 S.W.2d 868—Ball v. 
Bankers Life Co., Civ.App., 103 S. 
W.2d 1111—N. O. Nelson Mfg. Co. 

V. Wallace, Civ.App., 66 ■S.W.2d 505, 
error refused—^Carey v. Ellis, Civ. 
App., 46 S.W.2d 1012—First Nat. 
Bank v. International Sheep Co., 
Civ.App., 29 S.W.2d 513, error re¬ 
fused. 

Vt.—^Putnam v. Swain, 146 A. 6, 102 
Vt. 90. 

Va.—^Wellington, Sears & Co. v. King, 
161 S.E. 889, 157 Va. 767. 

Wash.—Corpus Juris cited in U. S. 
Fidelity & Guaranty Co. v. Fee- 
naughty Machinery Co., 85 P.2d 
1085, 1090, 197 Wash. 569—Diet- 
trich Bros. v. Anderson, 48 P,2d 
921, 183 Wash. 574. 

W.Va.—Tildesley Coal Co. v. Ameri¬ 
can Fuel Corp., 45 S,E.2d 750, 130 

W. Va. 720—Koblegard Co. v. Max¬ 
well, 34 S.E.2d 116, 127 W.Va. 630. 

Wis,—Earl v. Napp, 261 N.W. 400, 
218 Wis. 433—^In re Stone's Will, 
248 N.W. 446. 211 Wis. 518. 

Wyo.—Jackson v. United Benefit Life 
Ins. Co., 86 P.2d 1089, 54 Wyo. 62 
—State Bank of Wheatland v. Tur- 
pen, 34 P.2d 1, 47 Wyo. 284, re¬ 
hearing denied 37 P.2d 679, 47 
Wyo. 328. 

48 C.J. p 647 note 21. 

Debts of different date and character 
When a debtor fails to direct how 
a payment is to he applied, the cred¬ 
itor may make the application as he 
may see fit, although the debts are of 
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that the creditor may apply a payment either on 
a note or on an account,^ or on one of several notes 
or hills,or apportion the payment among several 
notes, bills, or bonds,8 even though the debtor, when 
he made the payment, had forgotten that some of 
the notes existed,^ or distribute it between other 
debts.i<^ The rule applies also to payments on a 
judgment rendered on two or more debts,pro¬ 
vided only that application is made in reduction 
of the judgmentto payments on a mortgage 
securing two or more debts, provided the applica¬ 
tion is made in reduction of the mortgage to 
the proceeds of collateral sold by the creditor in 
liquidation of his claims ,*^4 to dividends from col¬ 
lateral held by the creditor as security for all his 
claims and to payments made to the govern¬ 


ment.16 

The creditor may apply the payment to an unse¬ 
cured rather than a secured claim,even though 
there is a subordinate lien on the security,^8 or to 
any one of two or more secured claims,or to the 
most precarious of his secured claims or he may 
apportion the payments among the secured notes 
in his own interest and for his own protection.^! 

§ 58, - Principal and Interest 

In the absence of an agreement between the parties, 
or an application by the debtor, it has been held that a 
creditor may apply a payment to principal or interest or 
to both as he elects, but there is also authority that an 
application to principal may not be made as long as there 
is interest due and unpaid. 


different dates and character.—^U. S. 
Fidelity & Guaranty Co. v. Fee- 
naughty Machinery Co., 85 P.2d 1085, 
197 Wash. 569. 

Waiver by debtor 

Where debtor in addition to owing 
amount of hill of sale of crop for 
supplies in making the crop owed to 
creditor two older notes for purchase 
money of land and bill of sale con 
tained provision waiving debtor’s 
right to direct application of pay¬ 
ment, creditor was entitled to apply 
payment on either indebtedness evi¬ 
denced by land notes or indebtedness 
evidenced by bill of sale.—^Bell v. 
Scarbrough, 22 S.E.2d 113, 68 Ga.App. 
63. 

Debtors’ disagreement as to applica¬ 
tion 

Where two trustees of coequal au¬ 
thority fail to agree in directing on 
which of two existing debts creditor 
shall apply payment transmitted to 
creditor, situation is presented where 
no direction by debtor as to applica¬ 
tion of payment is made authoriz¬ 
ing application to either of two or 
more existing debts; where trustee 
directed application of payment made 
with debtors’ funds to indebtedness 
as to which he was guarantor, but 
cotrustee, who was president of 
creditor bank, did not agree as to 
such application, creditor bank was 
held authorized to apply payment to 
other indebtedness.—Cooper v. Fed¬ 
eral Nat. Bank of Shawnee, 63 P.2d 
678, 176 Okl. €10. 

AmbigTLOTis appHcatioit 

Although check to contractor bore 
indorsement ’’account” two houses, 
contractor was held entitled to apply 
payment to one of accounts, in ab¬ 
sence of further instruction.—^Block 
V. Love, 1 P.2d 588, 136 Or. 685. 

6. Tex.—Carey v. Ellis, Civ.App., 46 

S.W.2d 1012. 

48 C.tT. p 648 note 26« 


I 7. Tenn.—Stanley Bird Motor Co. v. 
' Alley, 1 Tenn.App. 202. 

Tex.—^Herring-Turner Hardware Co. 

V. Park, Civ.App., 123 S.W.2d 983. 
48 C.J. P 648 note 26. 

A creditor holding a series of notes 
may allocate all that he receives on 
one note until it is extinguished, but 
nothing compels him to do so, and, 
in absence of any agreement to the 
contrary, he may apply payments as 
he pleases.—^American Cigarette & 
Cigar Co. v. Bowers, C.C.A.N.T., 92 
F.2d 596. 

8. yt.—Sanborn v. Cole, 22 A. 716, 
63 Vt. 590, 14 L.R.A. 208. 

48 C.J. p 648 note 27. 

9. yt. —'Sanborn v. Cole, supra. 

10. Mo.—^Beck v. Haas, 20 S.W. 19, 
111 Mo. 264, 33 Am.S.R. 516. 

48 C.J. p 648 note 29. 

11. Ohio.—^Dime Sav., etc., Co. v. 
O’Rourke, 21 Ohio Cir.Ct.,N.S., 370. 

12. Ohio.—^Dime Sav., etc., Co. v. 
O’Rourke, supra. 

13. Ala.—Larry v. Brown, 44 So. 
841, 153 Ala. 452. 

14. Ark.—White River Production 
Credit Ass’n v. Griffin, 128 S.W.2d 
701, 198 Ark. 249. 

Ky.—Byington v. Baughman, 137 S. 

W. 2d 1101, 282 Ky. 130. 

N.T.—Newburgh Nat. Bank v. Big¬ 
ler, S3 N.T. 51. 

15. XT.S.—Turner v. Woodard, Mass., 
259 F. 737, 170 C.C.A. 537. 

16. U.S.—^Hendricks v. Schmidt, N. 
T., 68 F. 425, 15 C.C.A. 604. 

48 C.J. p 649 note 35. 

17. U.'S.—The Marsodak, C.C.A.Va., 
94 F.2d 339. 

Ill.—^Illinois Refining Co. v. Welch, 
173 N.E. 345, 341 Ill. 292—Finder 
V. Morris Miller & Co., 51 N.E.2d 
205, 320 IlLApp. 360—Whiting Ho¬ 
tel Bldg. Corporation v. Sun In¬ 
demnity Co. of New York, 279 Ill. 
App. 551. 

Ky.—^Byington v. Baughman, 137 S. 
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W.2d 1101, 282 Ky, 130—Henderson 

V. Phoenix Ins. Co., 25 S.W.2d 359, 
233 Ky. 217. 

Mich.—^Pinconning State Bank v. 
Henry, 241 N.W. 913, 258 Mich. 
44. 

Mont.—^National Bank of Montana v. 

Bingham, 5 P.2d 654, 91 Mont. 62. 
N.H,—^Arfanis v. Claremont Nat. 

Bank, ISO A. 251, 87 N.H. 380. 

N.J.—^Hickey v. First Nat. Bank, 158 
A. 377, 110 N.J.Eq. 62. 

N.T.—Foss V. Riordan. 84 N.T. S. 2d 
224, affirmed 79 N.T.S.2d 515, 273 
App.Div. 982, appeal dismissed 80 
N.E.2d 658, 298 N.T. 609. 

N.D.—Corpus Juris cited ia Depos¬ 
itors’ Holding Co. v. Brown, 251 N. 

W. 296, 298, 64 N.D. 222. 

Or.—^Fatland v. Wentworth & Irwin, 
40 P.2d 68, 149 Or. 277, 97 A.L.R. 
339—^La Grande Nat. Bank v. Fris- 
wold, 296 P. 874, 136 Or. 198. 

Pa.—^Farmers Trust Co. of Lancas¬ 
ter V. Schlotzhauer, 179 A. 227, 319 
Pa. 125. 

Tex.—^Foxworth-Galbraith Lumber 

Co. V. Southwestern Contracting 
Corporation, Civ.App., 165 S.W.2d 
221, error refused. 

48 C.J. p 649 note 36. 

18. N.J.—^Hickey v. First Nat Bank, 
158 A. 377, 110 N.J.Eq. 62. 

Rights of third persons generally 
see infra § 76 et seq, 

19. N.D.— Corpus Juris cited in 
Depositors’ Holding Co. v. Brown, 
251 N.W. 296, 298, 64 N.D, 222. 

48 C.J. p 649 note 38. 

20. N.D.— Corpus Juris cited in De¬ 
positors’ Holding Co. v. Brown, 251 
N.W. 295, 298, 64 N.D. 222. 

Pa.—^Page v. Wilson, 28 A.2d 706, 
150 Pa.Super. 427. 

48 C.J. p 649 note 39. 

21. N.D.— Corpus Juris cited in De¬ 
positors’ Holding Co. v. Brown, 251 
N.W. 296, 298. 64 N.D. 222. 

Pa.—National Deposit Bank v. Maw- 
son, 46 Pa.Super. 85. 
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In the absence of an agreement between the par- | 
ties or an application by the debtor, it has been held 
that the creditor may apply a payment to principal 
or interest or to both as he elects may apply 

a payment to the satisfaction of interest rather than 
the principal.23 Some authorities hold that this 
is the only way in which he may apply it,-^ and that 
an application to principal may not be made as long 
as there is interest due and unpaid.^^ The credi¬ 
tor may not apply payments to interest not due,^® 
or not collectable under the terms of the contract.^7 
Where interest is due on two obligations, the pay- 
n;ient may be applied to the interest on either. 

g 59 . - Items of Current Account 

It is generally held that, where there is a running 
account, the creditor may apply a payment thereon as 
he desires, in the absence of a direction by the debtor. 

While there is authority to the effect that the 
creditor may not apply a payment to any item he 
pleases in a running account,^ 9 unless done with 
the consent of the debtor,so it is more commonly 


I held that, in the absence of a direction by the debt¬ 
or, where there is a running account, the creditor 
may apply a payment thereon as he desires.si Sq 
the creditor may appropriate the payment to the 
oldest items of the- account,S2 even though, as 
discussed in Limitations of Actions § 330, such 
items are barred by the statute of limitations. 

§ 60. Limitations of Right 

The rule permitting the creditor to make application 
of payments where the debtor fails to do so does not 
apply where the debtor has had no opportunity to di¬ 
rect the application. 

The rule permitting the creditor to make appli¬ 
cation of payments where the debtor fails to do so 
does not apply where the debtor has had no oppor¬ 
tunity to direct the application nor does it au¬ 
thorize the appropriation of a payment to a debt 
for which the debtor is not responsible,^^ or to a 
debt the validity of which the debtor denies,or 
on a debt which the payor owes a third person.^s 
If one of the debtor’s liabilities is contingent, as 
where the creditor is his indorser or surety and has 


22. N.Y.—^Davison v. Klaess, 20 K. 
E.2d 744, 280 N.Y. 252. 

Ohio.—^Kramer v. Wolfe, App., 35 N. 
E.2d 750. 

23. U.S.—^Marks v. Beconstruction 
Finance Corporation, C.C.A.W.Va., 
129 F.2d 769—In re Ciabattari, D. 
C.Ky., 29 F.Supp. 573. 

Wash.—McHugh v. Bosaia, 51 P.2d 
616, 184 Wash. 463. 

48 C.J. p 649 note 42. 

24. U.S.—^Marks v. Beconstruction 
Finance Corporation, C.C.A.W.Va., 
129 F.2d 759. 

48 C.J. p 649 note 46, 

25. N.C.—^Riddle v. Bridgewater 
Milling Co., 64 S.E. 782, 150 N.C. 
689. 

Ko interest due 

Where debtor made payment when 
no interest was due, without direct¬ 
ing application thereof, creditor 
could apply payment to reduction of 
principal of debt.—^Massell Realty 
Co. V. Chamberlin, 171 S.E. 311, 47 
Ga.App. 718. 

26. N.Y.—^Davis v. Fargo, Clarke 
470. 

48 C.J. p 649 note 43. 

27. Wis.—Mendel v. Paepke, 34 N. 
W. 912, 69 Wis. 627. 

28. Mich.—Blair v. Carpenter, 42 N. 
W. 790, 75 Mich. 167. 

28. Ark.—Hughes v. Johnson, 38 
Ark. 285. 

48 C.J. p 649 note 54, 

30- Ark.—^Hughes v. Johnson, su¬ 
pra. 

31. Kan.—Neal v. Gideon, 138 P.2d 
419. 157 Kan. 1. 


La.—^Electrical Supply Co. v. Eugene 
Freeman, Inc., 152 So. 510, 178 La. 
741—^Madison Lumber Co. v. Helm, 
App., 8 So.2d 648, annulled 13 So. 
2d 349, 202 La. 1061. 

Okl.—Titus V. Electric Supply Co., I 
45 P.2d 515, 172 Okl. 408. j 

48 C.J. p 649 note 56. 

Custom 

The fact that a party as a rule ap¬ 
plies payment made on his accounts 
in a certain manner does not bind 
him and keep him from departing 
from this rule and applying a pay¬ 
ment as he sees fit.—Weaver v. Ogle, 

2 Tenn.App. 563. 

32. Ga.—Gower v. Ozmer, 189 S.E. 
540, 55 Ga.App. 81—^Farmers' 

Hardware & Furniture Co. v. 
Amos, 173 S-E. 872, 48 Ga.App. 
818—Smith v. Dalton Ice Co,, 165 
S.E. 144, 45 Ga.App. 447. 

Kan.—^Neal v, Gideon, 138 P.2d 419, 
157 Kan. 1. 

N.J.—^Naidech v. Hempfling, 24 A.2d 
524, 127 N.J.Law 430. 

Pa.—^Morell v. Aro, Com.PL, 25 Erie 
Co. 278. 

Tex.—^Detroit Fidelity & Surety Co. 

V. Moberly, Civ. App., 52 S.W.2d 
298, modified on other grounds De¬ 
troit Fidelity & Surety Co. v. State, 
76 S.W.2d 492, 124 Tex. 145, 

48 C.J. p 649 note 57. 

33- Tex.— Corpus Juris cited in 
Dunn V. Second Nat. Bank, 113 S. 

W. 2d 165, 170, 131 Tex. 198, 115 A. 
L.R. 730— Corpus Juris cited in 
Joy V. Peacock, Civ.App., 131 S.W. 
2d 1012, 1015, set aside on other 
grounds Peacock v, Joy, 153 S.W. 

. 2d 440, 137 Tex. 387. 
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Vt.-—^Bancroft v. Granite Sav. Bank & 
Trust Co., 44 A.2d 542, 114 Vt. 336 
—^Putnam v. Swain, 146 A. 6. 102 
Vt. 90. 

48 C.J. p 650 note 62. 
runds obtained without debtor’s con¬ 
sent 

(1) Debtor is not bound by credi¬ 
tor’s application of debtor’s money, 
obtained without his consent.—First 
Nat. Bank v. Gillam, 273 P. 261, 134 
Okl. 237. 

(2) Creditor wrongfully taking 
money belonging to his debtors could 
not apply it on indebtedness without 
debtors’ consent.—^Robinson v. Nel¬ 
son, 226 N.W. 341, 55 S.D. 326. 

(3) Involuntary payments general¬ 
ly see supra § 51. 

34. Ga.—^Melson v. Travis, 66 S.E. 
936, 133 Ga. 710. 

48 C-J. P 650 note 63. 

Kent 

Where title to property was con¬ 
veyed to purchaser and vendor re¬ 
tained a vendor’s lien, payments 
made to vendor were required to be 
credited to the purchase price and 
could not be considered as rent, re¬ 
gardless of recitals in receipts, since 
relation of landlord and tenant did 
not exist between the parties.—Rosi¬ 
er V. McDaniel, 40 S.E.2d 832, 129 W. 
Va. 401. 

35. Pa.—Page v. Wilson, 28 A.2d 
706, 150 Pa.Super. 427. 

48 C.J. p 650 note 64. 

36. N.J.—Turner v. Hill, 39 A. 137, 
t 66 N.J.Eol. 293. 
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not paid the money, the latter may not apply pay¬ 
ments to such accounts'? Of course the creditor 
may not apply a payment on a paid obligation,S8 
or on a debt other than the debt designated by the 
debtor.ss The creditor may not appl^^ a payment 
contrary to the terms of an agreement as to ap¬ 
plication previously entered into between him and 
the debtor.“^0 Where a particular debt is to be 
paid in a particular way, as by the rendition of 
services, the creditor may not apply the value of 
such services to another claim.'^i 

Unjust or inequitable application. It has been 
held that the creditor may not apply a payment 
so as to be inequitable and unjust to the debtor, 
the equities considered being those only which 
exist between the debtor and creditor and not those 
which arise out of transactions between the debtor 
and third persons and of which the creditor him¬ 
self has no notice.”^^ 

Application most beneficial to debtor. Under the 
common-law rule, the creditor is not bound to ap¬ 
ply a payment in the way most beneficial to the debt¬ 
or, although at this point the common-law rule 
varies from that of the civil law.*^5 The civil law 
rule allows the creditor to appropriate as he pleases 
only when the appropriation is a matter of in¬ 
difference to the debtor;^® and under statute, where 


the receipt bears no imputation, the creditor may 
be required to apply the payment to the debt which 
the debtor has the most interest in discharging,4'? 
and in doing so the creditor must take into con¬ 
sideration all the facts and circumstances bearing 
on the de'btor’s situation,48 or, where the debts are 
of like nature, to the debt which has been longest 

due.'^^ 

§ 61. - Illegal and Unenforceable Claims 

A creditor may apply a payment to an unenforceable 
claim, but not to an illegal claim. 

While the creditor may apply a payment on a 
claim which he may not enforce,50 such as an oral 
one within the statute of frauds,®^ or as discussed 
in Limitations of Actions § 330, a claim barred by 
the statute of limitations, he may not apply a pay¬ 
ment to an illegal claim,52 such as a claim for usuri¬ 
ous interest,53 a distinction being drawn between 
claims which are merely unenforceable and those 
which are malum in se or malum prohibitum.®^ 
The creditor may appropriate a payment, however, 
to an illegal claim with the debtor’s consent either 
express or implied,®® and consent may be implied 
from the course of dealing between the creditor and 
debtor,®® or from the fact that the amount of the 
payments exceeds the amount of the legal items.®'^ 


37. —^Niagara Bank v. Rosevelt, 
9 Cow. 409. ' 

38. Vt.—^Lyon v. Witters, 26 A. 588, 
65 Vt. 396. 

39. Ark.—^Jordan v. Morrilton Bank, 
269 S.W. 53, 168 Ark. 117. 

48 C.J. p 650 notes 69, 70. 

40. IT.J.—^Collerd v. Tully, 77 A. 
1079, 77 N.J.Eq. 439, affirmed 80 A. 
491, 78 N.XEci. 557, Ann.Cas.l912C 
78. 

Tex.—^Eagle Drug Co. v. White, Civ. 
App., 182 S.W. 378. 

41. Ark.—Young v. Harris, 36 Ark. 
162. 

42. Tex.—Grourley v. Iverson Tool 
Co., Civ.App., 186 S.W.2d 726, re¬ 
fused for want of merit—^Hodges 
V. Price, Civ.App., 163 S.W.2d 868, 
error refused—Ball v. Bankers 
Life Co.. Civ.App., 103 S.W.2d 1111, 
error dismissed. 

48 C.J. p 650 note 73. 

43. 2^.Y.—Harding v. Tiift, 75 ISr.Y. 
46X 

Bights of third persons see infra § 
76 et sea. 

44. Tex.—Snyder-Bell Grocery Co. 
V, Hamilton, Civ.App., 276 S.W. 
752. 

48 C.X p 650 note 75. 

-45. Pa.—^LogaJi V. Mason, 6 Watts & 


46. U.S.—Gass V. Stinson, C.C.Mass., 
10 F.Cas.No.5,262, 3 Sumn. 98. 

48 C.J. p 648 note 22. 

47. La.— 3. B. Watkins Co. v. Cal¬ 
houn, App., 44 So.2d 726—George E. 
Breece Lumber Co. v. Morris, 141 
So. 787, 19 La.App. 875. 

48. La.—George E. Breece Lumber 
Co. V. Morris, supra. 

49. La.—J. B. Watkins Co. v. Cal¬ 
houn, App., 44 So.2d 726—^Madison 
Lumber Co. v. Bachemin, 120 So. 
508, 9 La.App. 382. 

Oldest and most onerous debt 

Materialman, furnishing supplies 
to contractor, must impute payment 
to oldest and most onerous accounts 
on books.—^North Rampart Lumber & 
Supply Co. V. Huppenbauer, 123 So. 
368, 11 La.App. 371. 

50. Tex.—Peacock v. Joy, 153 S.W. 
2d 440, 137 Tex. 387. 

48 C.J. p 650 note 78. 

Application by: 

Court see infra § 74. 

Debtor see supra § 52. 

51. Mass.—Haynes v. Nice, 100 
Mass. 327, 1 Am.R. 109. 

52. Ga.—Corpus Juris cited in 

Gower v. Ozmer, 189 S.E. 540, 542, 
55 Ga,App. 81. 

Idaho.—^McDougall v. Servel, 292 P. 
590, 50 Idaho 9. 

Mich.— Corpus Juris cited in Smilan- 

266 


sky V. Mandel Bros., 236 N.W. 866, 
868, 254 Mich. 575. 

48 C.J. p 651 note 80. 

Poreign corporation unauthorizedly 
transacting business in state could 
not apply payments received to ille¬ 
gal intra-state, rather than legal in¬ 
terstate, items, without debtors' con¬ 
sent.—Smilansky v. Mandel Bros., 
236 N.W. 866, 254 Mich. 575. 

53. Or.—^Anderson v. Griffith, 93 P. 
934, 51 Or. 116. 

54. Ga.—-Corpus Juris cited in 

Gower v. Ozmer, 189 S.E. 540, 642, 
55 Ga.App. 81. 

48 C.J. p 651 note 82. 

Registration of trade-name 
Creditor doing business under 
trade-name was held not entitled to 
apply payment made on open ac¬ 
count to extinguish items antedat¬ 
ing registration of trade-name, where 
there were items postdating regis¬ 
tration to which payments could 
have been applied.—Gower v. Ozmer, 
189 S.E. 540, 55 Ga.App. 81, 

55. Mich.—Smilansky v. Mandel 
Bros., 236 N.W. 866, 254 Mich. 575. 

48 C.J. p 651 note 83. 

66. Me.—^Phillips v. Moses, 65 Me. 
70—^Treadwell v. Moore, 34 Me. 
112 . 

57. Me.—^Phillips v, Moses, 65 Me. 
70. 
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§ 62. -Joint Debts and Debts of Other 

Persons 

A creditor may apply a genera! payment to either 
a joint or several indebtedness of the person making the 
payment. 

A creditor may apply a general payment to either 
a joint or several indebtedness of the person mak¬ 
ing the payment. 5 8 Where a creditor holds a debt 
payable to himself and another payable to himself 
and a third person jointly, he must apply the pay¬ 
ment ratably on the two debts.So, if a debt is 
owed to two persons jointly, the one to whom part 
payment is made may not appropriate it exclu¬ 
sively to his portion of the debt.^O Where payment 
is made by one liable individually and also as a 
trustee,executor,surety,or survivor of a 
community -estate,64 the creditor may apply the 
payment only to the individual debt. A creditor 
may not apply a payment by his debtor to a debt 
owed to the creditor by somebody else.65 A pay¬ 
ment by one who is jointly liable on an obligation 
may not be applied on another obligation on which 
he is not liable, even though the other joint debtors 
direct such application. 66 


§ 63. - Debts Not Due; Order of Accru¬ 

al or Maturity 

A creditor may not apply a payment to a debt not 
due, to the exclusion of a debt due or overdue, except 
with the debtor's consent. 

A creditor may not apply the payment to a debt 
not due to the exclusion of one due or overdue,6*^ 
except with the debtor’s consent.®§ Where a debt 
is payable in installments, a general pa 3 unent may 
be applied by the creditor to any one of the ma¬ 
tured and unpaid installments,®® but may not be 
applied to an unmatured installment.'^^ The rule 
applies as between guaranteed accounts and ac¬ 
counts not guaranteed; an application to an un¬ 
guaranteed open account already due rather than 
to a guaranteed note not yet due being upheld, 
and an application to an unguaranteed account not 
due in preference to a guaranteed account already 
due being set aside.'^^ application by the credi¬ 

tor of an undirected payment to debts in the order 
of accrual or maturity will be upheld.'^® It has 
been held that the order of maturity of notes may 
not be disregarded in order to apply payments on 
later unsecured notes leaving earlier secured notes 
unpaid.74 j-^le does not apply to advance- 


58. U.S.—In re Isaac Silver & Bros. 
Co., D.C.N.T., 5 F.Supp. 955. 

Pa.—^Nevin v. Caldwell, 167 A. 413, 
110 Pa. Super. 19. 

Utah.—Corpus Juris cited iu Was¬ 
atch Const. Co. V. Utah Const. Co., 
82 P.2d 101, 108, 95 Utah 424. 

48 C.J. P 651 note 88. 

Appropriation to debts of partner 
and partnership see Partnership § 
156. 

Payment by common agent 

Where managing- agent made pay¬ 
ment for principals owing individual 
debts without directing application, 
creditor’s satisfaction of larger debt 
and application of balance on small¬ 
er could not be set aside by remain¬ 
ing debtor’s trustee in bankruptcy, 
although no advice was given of 
such application.—In re Isaac Silver 
& Bros. Co., D.C.N.T., 5 F.Supp. 955. 
Payment to common agent 

Where insurance agent, who was 
indebted to two insurance agencies 
which maintained joint office, made 
payments to manager of joint office 
without directing manner of appli¬ 
cation or distinguishing between the 
debts, agencies were justified in 
crediting payments to agency which 
owned the oldest account.—^Hodges 
V. Price, Tex.'Civ.App., 163 S.W.2d 868, 
error refused. 

59. 3sr.H.—Colby V. Copp, 35 N.H. 
434. 

48 C.J. P 651 note 89. 

Rights of third persons generally see 
infra § 76 et sea. 


60. Mass.—Cole v. Trull, 9 Pick. 325. 
48 C.J. p 651 note 90. 

61. N.BL—Sawyer v. Tappan, 14 N. 
H. 352, 

62. Ark.—^Ramey-Milhurn Co. v. 
Ford, 226 S.W. 132, 146 Ark. 563. 

63. Ohio.—Orwell Banking Co. v. 
Pelton, 34 Ohio Cir.Ct. 172, affirmed 
106 N.E. 1071, 88 Ohio St. 607. 

64. Idaho.—^McCarthy v. Paris, 267 
P. 232, 46 Idaho 165. 

65. Ala.—^Bx parte Lacy, 168 So. 554, 
232 Ala. 525. 

Ark.—Go wan v. Robinson, 86 S.W.2d 
19, 191 Ark. 356. 

La.—^Honore v. Jones, 156 -So. 191, 180 
La. 109. 

Mont.—Ingman v. Hewitt, 86 P.2d 
653, 107 Mont. 267. 

48 C.J. p 651 note 95. 

Illicit union 

Fact that one with whom purchas¬ 
er under land contract lived in illicit 
union was indebted to vendor was 
held not to authorize vendor to 
charge purchaser with debts of such 
party so as to defeat purchaser’s 
right to enforce contract.—^Honore v. 
Jones, 156 So. 191, 180 La. 109. 

66. Ark.—Go wan v. Robinson, 86 S. 
W.2d 19, 191 Ark. 356. 

67. U.S.—F. H. McGraw & Co. v. 
Milcor Steel Co., C.G.A.Conn,, 149 
F.2d 301, certiorari denied 66 S.Ct. 
92, 326 U.S. 753, 90 L.Ed. 452, and 
Aetna Cas. & Sur. Co. v, Milcor 

267 


steel Co., 66 S.Ct. 92, 326 U.S. 753, 
90 L.Ed. 452. 

48 C.J. p 651 note 97. 

Application by court see infra § 72. 

68. Ky.—^Anspacher v. Utterback's 
Adm’r, 68 S.W.2d 15, 252 Ky. 666. 

69. Ky.—^City of Louisa v. Horton, 
93 S.W.2d 620, 263 Ky, 739. 

70. Ky.—City of Louisa v. Horton, 
supra. 

71. Ill.—Heintz v. Cahn, 29 111. 308. 

72. Ill.—Halsted v. Griefen, 173 Ill. 
App. 551. 

73- U.S.—In re Ciabattari, D.C.Ky., 
29 F.Supp. 573. 

Ark.—Hawkins v. Hawkins, 137 S.W. 

2d 904, 200 Ark. 38. 

Mich.—Grand Rapids Realty Co. v. 
Rogers. 26 N.W,2d 926, 317 Mich. 
454. 

Mont.—^Billings v. Missoula White 
Pine Sash Co., 292 P. 714, 88 Mont. 
322. 

N.H.—White v. Schrafft, 56 A.2d 62, 
i 94 N.H. 467, 175 A.L.R. 242. 

N.T.—Burns v. Stento, 9 N.T.S.2d 
736. 

Pa.—Bauer v. HofCower, 45 Pa.I>ist. 
&Co. 568. 

Tex.—Herring-Turner Hardware Co. 

V. Park, Civ.App., 123 S.W.2d 983. 
48 C.J. p 651 note 98. 

74. Wis.—^International Harvester 

Co. V. Holmes, 162 N.W. 926, 165 
Wis. 506. 
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merits made generally by the debtor on two or more 
accounts not yet due, and applied by the creditor 
to the different accounts at the time the advance¬ 
ments were made so as to give the debtor a right 
when one account became due to alter the applica¬ 
tions already made from the account not yet due 
to the past due account nor does the rule apply 
to notes maturing at different times but represent¬ 
ing an indebtedness incurred at the same time; in 
such case, the creditor may apply an undirected 
payment to a subsequently maturing note which is 
due, leaving an earlier maturing note unpaidj^ 

§ 64, - Payment from Particular Fund 

When the money with which the payment is made 
is known to the creditor to have been derived from -a 
particular source or fund, he may not, where the rights 
of third persons are invoived, apply it otherwise than in 
exoneration of that source or fund. 

When the money with which the payment is made 
is known to the creditor to have been derived from 
a particular source or fund, he may not, without 


the consent of the debtor, apply it otherwise than 
to the exoneration of that source or fund,'^^ least 
where the rights of third persons are involved.'^s a 
fortiori, such application must be made when the 
parties have made a prior agreement that it shall 
be so made,*^^ and it has been held that, where the 
creditor has knowledge of the facts, a payment may 
not be applied to the prejudice of the person from 
whom the funds were obtained, even though such 
application is made with the consent of the debtor.80 
The creditor, however, is not liable if he applies the 
payment to another debt in ignorance of the source 
from which the payment came.81 

While it has been held that the earnings of mort¬ 
gaged property may be applied as the creditor 
pleases and need not be applied to the mortgage 
debt in the absence of an agreement between the 
parties or a direction by the debtor,82 it has also 
been held that in the case of proceeds from the 
sale of property mortgaged or pledged to secure 
a certain indebtedness, the creditor must apply the 
proceeds in payment of such indebtedness83 unless 


75. Okl.—^Red Bank Oil Co. v. Cook, 
242 P. 198, 115 Okl. 163. 

76. Wis.—^Nelson v. Davison, 140 IN'. 
W. 334, 162 Wis. 667. 

77- TJ.S.—First Nat. Bank v. Hall, 
D.C.Me., 18 P.Supp. 44. 

Ark,—Townsend v. Caple, 99 S.W.2d 
258, 193 Ark. 297. 

Idaho.—Corpus Juris cited iu Mc¬ 
Carty V. Sauer, 136 P.2d 742, 745, 
64 Idaho 748. 

48 C. J. p 662 note 7. 

Ueht whlcli is lieu on, or liability of, 
fund 

Payment made from particular 
fund must be applied to debt which 
is lien on, or liability of, such fund. 
—^Fawkes v. Curtis, 286 P. 981, 133 
Or. 20. 

78. U.S.—^R. P. Farnsworth & Co. v. 
Electrical Supply Co., C.C.A.La., 
112 F.2d 150, 130 A.L.R. 192, cer¬ 
tiorari denied 61 S.Ct. 139, 311 U. 
S. 700, 85 L.Ed. 454—First Nat. 
Bank v. Hall, D.C.Me., 18 F.Supp. 
44. 

La.—^Hortman-Salmen Co. v. Naquin, 
126 So. 453, 12 La.App. 491. 

Okl.—Cooper v. Federal Nat. Bank of 
Shawnee, 53 P.2d 678, 175 Okl. 610. 
48 O. J. p 652 note 7. 

Rigrhts of third persons generally see 
infra § 76 et seq. 

Payments to laborers and material- 
men 

(1) The federal rule does not per¬ 
mit a laborer or materialman to 
apply payments from the contractor 
to a general account when laborer 
or materialman has knowledge of 
source of payments made to him.— 
IT. S. for Use of Carroll v. Beck, C, 


|C.A.Tenn., 151 F.2d 964, 166 A.L.R. 
637—^Farnsworth & Co. v. Electrical 
Supply Co., C.C.A.La., 112 F.2d 150, 
130 A.L.R. 192—First Camden Nat. 
Bank & Trust Co. v. .®tna Casualty 
& Surety Co., D.C.N.J., 43 F.Supp. 
596, affirmed, C.C.A., 132 F.2d 118, 
certiorari denied .^tna Casualty & 
Surety Co. v. First Camden Nat. 
Bank & Trust Co., 63 S.Ct. 1157, 319 
U.S. 749, 87 L.Ed. 1704. 

(2) Under law in some states, a 
laborer or materialman may apply 
payments from contractor to a gen¬ 
eral account even when laborer or 
materialman has knowledge of 
source of payments made to him. 
U.S.—^F. H. McGraw & Co. v. Milcor 

Steel Co.. C.C.A.Conn., 149 F.2d 301, 
certiorari denied 66 S.Ct. 92, 326 
U.S. 753, 90 L.Ed. 452, and Aetna 
' Cas. & Sur. Co. v. Milcor Steel Co., 

I 66 S.Ct. 92, 326 U.S. 753, 90 L.Ed. 

452—First Camden Nat. Bank & 
Trust Co, V. .^tna Casualty & 
Surety Co., D.C.N.J., 43 F.Supp. 
596, affirmed, C.C.A., 132 F.2d 114, 
certiorari denied .^tna Casualty & 
Surety Co. v. First Camden Nat. 
Bank & Trust Co., 63 S.Ct. 1157, 
319 U.S, 749, 87 L.Ed. 1704. 

N.J.—^American Lumberman's Mut. 
Cas. Co. V. Bradley Construction 
Co., 13 A.2d 783, 127 N.J.Eq. 500. 

(3) Generally, in the absence of 
anything appearing as to the source 
of a fund from which the contractor 
makes the payments, a payment by 
him to a subcontractor or material- 
man to whom he is indebted on sev¬ 
eral accounts without any direction 
as to application, may be applied by 
the subcontractor or materialman as 
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he desires.—Utah State Building 
Commission, for Use and Benefit of 
Mountain States Supply Co. v. Great 
American Indemnity Co., 140 P.2d 
763, 105 Utah 11. 

(4) Materialman has privilege to 
apply contractor's payment to any 
obligation. 

Cal.—S.. W. Towle Lumber Co. v. An¬ 
derson, 281 P. 500, 208 Cal. 371.* 
Mich.—^People for use of A Harvey's 
Sons Mfg. Co. V. Rosewarne, 224 N. 
W. 373, 246 Mich. 533. 

(5) Application of payments as 
affecting rights of surety generally 
see the C.J.S. title Principal and 
Surety § 144, also 50 C.J. p 104 note 
70 et seq. 

79. Idaho.—Corpus Juris cited lu 
McCarty v. Sauer, 136 P.2d 742, 
745, 64 Idaho 748. 

48 C.J. p 650 note 71. 

80. U.S.—U. S. for Use of Carroll v. 
Beck, aC.ATenn., 151 P.2d 964, 
166 A,L.R. 637. 

Ark.—White River Production Credit 
Ass'n V. Griffin, 128 S.W.2d 701, 
198 Ark. 249. 

La.—^Hortman-Salmen Co. v. Naquin, 
126 So. 453, 12 La.App. 491. 
N.T.—Harding v. Tifft, 75 N.Y. 461. 
S.C.—^Rhame v. Jackson, 163 S.E. 
724, 165 S.C. 306. 

81. N.T.—Harding v. Tifft, 75 N.Y. 
461. 

48 C-J. p 652 note 9. 

82. Ill.—Illinois Refining Co. v. 
Welch, 173 N.E. 345, 341 Ill. 292. 

83. U.S.—In re McElmurray, D.C.S. 
C., 47 P.Supp. 15, 

Klan.— Corpus Juris cited in Prairie 
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the debtor consents to its application to another 

debtS4 

If the secured indebtedness is in the form of sev¬ 
eral distinct debts, an application to all is proper,s5 
or, if the mortgage in terms secures certain notes 
and “any other notes or evidences of indebtedness 
which the mortgagee may hereafter have or hold^’ 
against the mortgagor, the mortgagee's power to 
apply is extended to any or all claims he may have 
against the mortgagor.S6 Where separate mort¬ 
gages are given, each to secure a distinct portion 
of the debt, the proceeds from each must be ap¬ 
plied to the portion of the debt which it secures.^'^ 
The rule limiting the creditor’s right to apply pay¬ 
ments as he wishes has no application where the 
payment is made from money obtained by a sale 
of the equity by the mortgagor nor-does the 
rule apply where the creditor of a bankrupt is al¬ 
lowed dividends on the entire amount of his claims 
both secured and unsecured,®^ or where it clearly 
appears that the secured creditor receiving the 
money paid it in the debtor’s behalf to third per¬ 
sons holding claims against the latter, and that he 
had no interest in such payments and had acted 
in good faith only as the agent of the debtor in the 
transaction. 90 


§ 65. What Constitutes, and Sufficiency 

The performance by the creditor of an act showing 
an Intention specifically to appropriate the payment 
to a particular debt is sufficient to constitute an applica¬ 
tion of the payment by him. 

While a mere intention to appropriate, not evi¬ 
denced by express declarations or acts, is not suf¬ 
ficient,an application of a payment by a credi¬ 
tor need not be by express declaration, but may 
be made by conduct or may be inferred from 
the circumstances.92 The performance by the 
creditor of some act showing an intention specifi¬ 
cally to appropriate the payment to a particular 
debt is sufficient to constitute an application of the 
payment by him.93 An alleged appropriation by 
an agent of the creditor is not established in the 
absence of evidence that the agent was authorized 
to make the appropriation, 9 ^ 

Although an application of the payment by the 
creditor need not be recorded in the creditor’s 
books in order to be effective,95 the entry of a cred¬ 
it on a particular account is evidence of an appro¬ 
priation by the creditor to that account,96 but a 
mere general credit of a payment is not an appli¬ 
cation of it to any particular account97 An entry 
of a credit on a running account is evidence of 


state Bank v. S. J. Safford & Son, 
36 P.2d 1015, 140 Kan, 451. 

S.C.—Corpus Juris quoted in Rhame 
V. Jackson, 163 S.E. 724, 726, 166 
S.C. 306. 

48 C.J. p 652 note 10. 

84. U.S.—^In re McBlmurray, D.C.S. 
a, 47 P.Supp. 15. 

Md.—Hawkins v. Bouic, 88 A. 126, 
121 Md. 147. 

S.D.—Corpus Juris guoted in Rhame 
V. Jackson, 163 S.E. 724, 725, 165 
S.C. 306. 

Advances 

(1) Where the mortgagee has 
made advances for the purpose of 
protecting the mortgaged property 
under an implied agreement that the 
advances would be repaid when the 
property was sold, the mortgagee 
may repay the advances out of the 
proceeds of the sale of the mort¬ 
gaged property before applying such 
proceeds to the payment of the debt 
secured by the mortgage.—^National 
Bank of Montana v. Bingham, 6 P. 
2d 554, 91 Mont. 62. 

(2) Where creditor advances mon¬ 
ey to produce crop on which credi¬ 
tor has mortgage, parties may agree 
to apply proceeds first on advances 
and remainder on mortgage debt, 
where no subsequent lien or interest 
on such property is involved.—^Lako- 
ta Mercantile Co. v. Balsley, 236 N. 
W. 631, 60 lsr.D. 768. 

85. Ala.—Thompson v. Jones, 75 So. 
460, 200 Ala. 84. 


88. Pa.—Moats v. Thompson, 129 
A. 105, 283 Pa. 313. 

87. Tex.—-Miller v. White, Civ.App., 
264 S.W. 176. 

88- Iowa.—Cain v. Vogt, 116 N.W. 
786, 138 Iowa 631, 636, 128 Am.S.R. 
216. 

48 C.J. p 652 note 16. 

8&. Iowa.—Mahaska County State 
Bank V. Brown, 141 N.W. 459, 159 
Iowa 577. 

90. Ga.—^Farmers’, etc.. Bank v. 
Reeves, 92 S.E. 971, 20 Ga.App. 219. 

91. Ala.—Corpus Juris cited in TJ. 
S. Fidelity & Guaranty Co. v. Sim¬ 
mons, 133 So. 731, 733, 222 Ala. 
669. 

Iowa.—Schoonover v. Osborne, 90 N. 
W. 844, 117 Iowa 427. 

92. Pa.—^Felin v. First Mortg. Guar¬ 
antee, etc., Co., 93 A. 956, 248 Pa. 
195. 

48 C.J. p 652 note 21. 

98. XT.S.—^F. H. McGraw & Co. v. 
Milcor Steel Co., C.C.A.Conn., 149 
F.2d 301, certiorari denied 66 S.Ct. 
92, 326 U.S. 753, 90 L.Ed. 452, and 
Aetna Cas. & Sur. Co. v. Milcor 
Steel -Co., 66 S.Ct. 92, 326 U.S, 753, 
90 L.Ed. 452. 

48 C.J. p 652 note 20. 
better to third person 

Materialman's letter to general 
contractor stating that payments re¬ 
ceived from subcontractor had been 
allocated to materials furnished the 
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subcontractor on another job was 
properly treated as an allocation by 
the materialman of the subcontrac¬ 
tor’s payments.—P. H. McGraw & Co. 
V. Milcor Steel Co., C.C.A.Conn., 149 
F.2d 301, certiorari denied 66 S.Ct. 
92, 326 U.S. 753, 90 L.Ed. 452, and 
Aetna Cas. & Sur. Co. v. Milcor Steel 
•Co., 66 S.Ct. 92, 326 U.S. 753, 90 L.Ed. 
452. 

Notation by rubber stamp 

Pact that notation on open account 
allowing debtor credit for net pro¬ 
ceeds derived by seller from sale of 
debtor’s property was made by a 
rubber stamp did not affect the bind¬ 
ing force of the credit notation 
against the debtor who, when sued 
on note, sought to have such pro¬ 
ceeds credited to the discharge of 
the note.—^Ardis & Co. v. 'Sibley, La. 
App., 17 So.2d 321. 

94. Pa.—^Egolf Bldg., etc.. Assoc. 
V. Cleaver, 77 A. 245, 228 Pa. 60. 

95. U.S.—P. H. McGraw & Co. v. 
Milcor Steel Co., C.C.A.Conn., 149 
P.2d 301, certiorari denied 66 S.Ct. 
92. 326 U.S. 753, 90 L.Ed. 452, and 
Aetna Cas. & Sur. Co, v. Milcor 
Steel Co., 66 S.Ct. 92, 326 U.S. 753, 
90 L.Ed. 452. 

96. U.S.—^In re Isaac Silver & Bros. 
Co., D.C.N.Y., 5 P.Supp. 955, 

48 C.J- p 653 note 24. 

97. Ala.—^U- S. Fidelity & Guaranty 
Co. V. Simmons, 133 So. 731, 222 

i Ala. 669. 
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an appropriation by the creditor to the earlier items 
in that account^S unless it clearly appears from the 
other circumstances in the case that the intention 
of the creditor was not to apply the payments to 
the earlier items.^^ It is not necessary to notify 
the debtor of the appropriation in order to g’ive 
that effect to an entry by the creditor,^ but, in the 
absence of notice to the debtor, the entry is not 
conclusive.2 When such credit is made and an 
account rendered to the debtor showing such ap¬ 
plication, an irrevocable appropriation is then com- 
plete.s 

An express application in the receipt for the pay¬ 
ment is a sufficient application.'^ An indorsement 
of a payment on a note is a sufficient application 
to that note,s but, under the circumstances of the 
case, it may not show an intention to apply it first 
to the interest and then to the principal of the note.® 
In the absence of notice to the debtor, indorsement 
of payment on a note is not, however, conclusive.'^ 
In jurisdictions where the creditor may m^ake ap¬ 
plication at any time prior to judgment or verdict, 
as discussed infra § 66, the institution of the suit 
constitutes an application of payments to items of 
the account other than those sued on,® but this 
rule does not apply in jurisdictions holding that 
the creditor loses his right to make application if 


he does not exercise it before controversy arises.® 
The commencement of suit has no significance 
whatever as to application of a payment subsequent¬ 
ly made,10 although it has been held that in such 
case, if the payment is made before judgment, the 
taking of judgment constitutes an election to ap¬ 
ply the payment on a debt other than the one in 
action.11 

§ 66. Time for Appropriation 

The creditor is not required to exercise his right 
of application at the time the payment is made; but he 
is, according to some authorities, required to do so with¬ 
in a reasonable time. 

By the rule of the civil law the creditor was 
bound to make his appropriation at the time of the 
payment,12 but at common law the creditor is not 
compelled to exercise his right of application at 
the time the payment is made.i® Some decisions 
lay down the broad rule that the creditor's right 
of application is not limited in time,i4 while oth¬ 
ers hold that the appropriation must be made with¬ 
in a reasonable time,i® at least where the rights of 
third persons would be affected by a delay.i® There 
is authority that the application may or must be 
made before a controversy has arisen,!'^ before suit 
brought,!® or before verdict or judgment.i® It 


98. Mich.—Grasser, etc., Brewing 
Co. V. Rogers, 70 N.W. 445, 112 
Mich. 112, 67 Am.S.R. 389. 

48 C.J. P 650 note 59. 

99. Or.—^Fatland v. Wentworth & 
Irwin, 40 P.2d 68, 149 Or. 277, 97 
A.L..R. 339. 

48 C.J. P 653 note 26. 

1. U.S.—In re Isaac Silver & Bros. 
Co., D.aN.Y., 5 F.Supp. 955. 

48 C.J. p 653 note 27. 

2. U.S.—In re Stacy, Wolf Hat Co., 
C.C.A.N.T., 99 P.2d 793. 

48 C.J. p 653 note 28. 

3. Mich.—People v. Grant, 102 N.W. 
226, 139 Mich. 26. 

4. Mich.—Langkawel v. State Land 
Office Board, 9 N.W.2d 834, 305 
Mich. 541. 

48 C.J. p 652 note 20 [a]. 

5. Vt.—Sanborn v. Cole, 22 A. 716, 
63 Vt. 590, 14 L.R.A. 208. 

48 CJ. P 653 note 30. 
e. ‘S.D.—^Fellows V. Christensen, 133 
N.W. 814, 28 S.D. 353. 

*T. Neb.—Lau v. Blomberg, 91 N.W. 
206, 3 Neb. (Unoff.) 124. 

8. Tex.—^Palm v. Johnson, Civ.App., 
255 S.W. 1007. 

48 C.J. p 653 note 34. 

9. Conn.—^American Woolen Co. v. 
Maaget, 85 A. 583, 86 Conn. 234, 
Ann,Cas.l913B 889. 

10. Pa.—Harmony Creamery Co. v. 
Bicker ton, 57 Pa. Super. 651, 


11. Ala.—^Bobe v. Stickney, 36 Ala. 
482. 

12. U.S.—Gass V. Stinson, O.C.Mass., 
10 P.Cas.No.5,262, 3 Sumn. 98. 

48 C.J. p 653 note 40. 

13. Wash.—Diettrich Bros. v. An¬ 
derson, 48 P.2d 931, 183 Wash. 574. 

48 C.J. p 653 note 41. 

14. Or.—Fatland v. Wentworth & 
Irwin, 40 P.2d 68, 149 Or. 277, 97 
A.L.R. 339. 

48 C.J. p 653 note 42. 

Before settlement of account 

If debtor makes no specific appli¬ 
cation at time of payment, creditor 

may apply payment at any time be¬ 
fore account is settled.—^Whiting v. 

Rubinstein, 116 P.2d 305, 10 Wash. 

2d 5. 

15. U.S.—^F. H. McGraw & Co. v. 
Milcor Steel Co., C.C.A.Conn., 149 
P.2d 301, certiorari denied 66 S. 
Ct. 92, 326 U.S. 753, 90 L.Ed. 452, 
and Aetna Cas. & Sur. Co. v. Milcor 
Steel Co., 66 S.Ct. 92, 326 U.S. 753, 
90 L.Ed, 452—^Parrish v. Haynes, 
C.C.A.Tex., 62 F.2d 105. 

N.T.—^Dairymen’s League Co-op. 
Ass’n V. Hartford Accident & In¬ 
demnity Co., 300 N.T.S. 431, 436, 
252 App.Div. 527. 

48 C.J. P 654 note 48. 

16. Or.—Fatland v. Wentworth & 
Irwin, 40 P.2d 68, 149 Or. 277, 97 
A.L.R. 339. 


Rights of third persons generally 
see infra § 76 et seq. 

17. U.S.—Standard Sur. & Cas. Co. 
of N. T. V. U. S., for Use and 
Benefit of Campbell, C.C.A.Okl., 154 
P.2d 335, 164 A.L.R. 935—Salton- 
stall V. Hassett, D.C.Mass., 32 P. 
Supp. 583—In re Isaac Silver & 
Bros. Co., D.C.N.T., 5 F.Supp. 955. 

Hawaii.—Union Trust Co. v. Nich¬ 
ols, 35 Hawaii 482. 

Tex.—First Nat. Bank v. Interna¬ 
tional Sheep Co., Civ.App., 29 S.W. 
2d 513, error refused. 

48 C.J. p 653 note 45. 

18. U.S.-—P. H, McGraw & Co. v. 
Milcor Steel Co., C.C.A.Conn., 149 
P.2d 301, certiorari denied 66 S.Ct. 
92, 326 U.S. 753, 90 L.Ed. 452, and 
Aetna Cas. & Sur. Co. v. Milcor 
Steel Co., 66 S.Ct, 92, 326 U.S, 753, 
90 L.Ed. 452. 

Hawaii.—^Union Trust Co. v. Nichols, 
35 Hawaii 482. 

N.C.—^Nantahala Power & Light Co. 
V. Clay County, 197 S.E. 603, 213 
N.C. 698. 

Or.—Fatland v. Wentworth & Irwin, 
40 P.2d 68, 149 Or. 277, 97 A.L.R. 
339. 

Wash.—Whiting v. Rubinstein, 116 
P.2d 305, 10 Wash.2d 5—Diettrich 
Bros. V. Anderson, 48 P.2d 921, 183 
Wash. 574. 

48 C.J. p 654 note 46. 

19. 'S.C.—Brice v. Hamilton, 12 S.C. 
32. 
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has been held that the application of a payment to 
a note not due at the time the payment was made 
cannot be postponed to a time when the note has 
matured, when to do so would result in prejudice 
to third persons, 20 but it has also been held that 
the agreement of the debtor and creditor, made 
within a reasonable time after the payment, to ap¬ 
ply it to a claim which matured in the interim may 
be given eifect.21 

§ 67. Effect of Application 

After the creditor has made an application of a pay¬ 
ment, it may not be altered except by mutual consent. 

After the creditor has made an application of a 
payment, it may not be altered except by mutual 
consent.22 However, a creditor may show an ac¬ 
tual application of a payment different from that 
indicated in the unauthorized memorandum of his 


agent,23 and he may also correct an application in¬ 
advertently made to a particular debt when he was 
under legal obligation to make it to another,24 
and after making one application the parties may 
agree that the credit be changed and otherwise ap- 

plied.25 

The debtor may be estopped to question the ap¬ 
plication made by the creditor,26 as where he re¬ 
ceives an account or receipt applying payments in 
a certain way and fails to object,27 even though 
the application was made by the creditor in viola¬ 
tion of an alleged agreement between the parties,28 
or where he pays the balance due on the account 
after deducting the payment as applied,29 or where 
he deals with the creditor for a long period after 
the latter’s application of the payments with knowl¬ 
edge of such application and without objecting 
thereto. 20 


20. U.S.—The William B. Murray, 
D.C.R.I., 240 P. 147, reversed on 
other grounds 253 F. 20, 165 C.C.A. 
40, affirmed 41 S.Ct. 1, 254 U.S. 1, 
65 L.Ed. 97. 

21. U.S.—P. H. McGraw & Co. v. 
Milcor Steel Co., C.C.A.Conn., 149 
P.2d 301, certiorari denied 66 S. 
Ct. 92, 326 U.S. 753, 90 L.Ed. 452. 
and Aetna Cas. & Sur. Co. v. Milcor 
Steel Co., 66 S.Ct. 92, 326 U.S. 753, 
90 L.Ed. 452. 

22. Ala.—Sherrill v. Federal Land 
Bank of New Orleans, La., 14 So. 
2d 361, 244 Ala. 461—Corpus Juris 
cited in U. S. Fidelity & Guaranty 
Co. V. Simmons, 133 So. 731, 733, 
222 Ala. 669. 

La.—Electrical Supply Co. v. Eugene 
Freeman, Inc., 152 So. 610, 178 La. 
741. 

I^ass.—^Hanford v. Codman, 164 N.E. 
813, 266 Mass. 93. 

S.D.—Corpus Juris cited in Cudahy 
Packing Co. v. Mylan, 228 N.W. 
374, 375, 56 S.D. 275. 

Tenn.—Weaver v. Ogle, 2 Tenn.App. 
563. 

48 C.J. P 654 note 51. 

Change affecting third persons see 
infra § 80. 

23. W.Va.—^Dollar Sav., etc., Co. v. 
Crawford, 70 S.E. 1089, 69 W.Va. 
109, 33 L.R.A.,N.S„ 587. 

24. Okl.—iSallisaw First Nat. Bank 
V. Ballard, 139 P. 293, 41 Okl. 553. 

25. Ark.—Thompson v. Reeves, 279 
S.W. 1011, 170 Ark. 400. 

26. Neb.—Tresnak v. Paulsen, 239 
N.W. 210, 122 Neb. 71. 

3*ailure to object 

Debtor which had knowledge of 
creditor's allocation of payments and 
failed to object assented to the al¬ 
location.—^P. IL McGraw ^ Oo. v. 


Milcor Steel Co., C.C.A.Conn., 149 F. 
2d 301, certiorari denied 66 S.Ct. 92, 
326 U.S. 753, 90 L.Ed. 452, and ^t- 
na Cas. & Sur. Co. v. Milcor Steel 
Co., 66 S.Ct. 92. 326 U.S. 753, 90 L. 
Ed. 452. 

Where debtor accLuiesces in the 
application made by the creditor, it 
is substantially the same as though 
such application had been directed 
by debtor in the first instance. 

La.—Hortman-Salmen Company v. 
Continental Casualty Company, 
129 So. 515, 170 La. 879—Carpen¬ 
ter V. Bank of Cloutierville, App., 
187 So. 833. 

Okl.—Garey v. Rufus Lillard Co., 165 
P.2d 344, 196 Okl. 421. 

27. Ala.—Corpus Juris cited in 
'Sherrill v. Federal Land Bank of 
New Orleans, 14 So.2d 361, 363, 244 
Ala. 461. 

Mo.—Corpus Juris cited iu H. P. 
Reis Lumber & Material Co. v. 
Kobermann, 43 S.W.2d 894, 896. 
Neb.—Corpus Juris cited iu Tresnak 
V. Paulsen, 239 N.W. 210, 211, 122 
Neb. 71. 

N.C.—Corpus Juris iiuoted iu Davis 

V. Montgomery, 190 S.E. 489, 490, 
211 N.C. 322. 

W.Va.—^Tildesley Coal Co. v. Amer¬ 
ican Fuel Corp., 45 S.E.2d 750, 130 

W. Va. 720, 

48 C.J. p 654 note 65. 

Statutory rule 

Under statute, when the debtor has 
accepted a receipt by which the cred¬ 
itor has imputed what he has re¬ 
ceived to one of several debts spe¬ 
cially, the debtor may no longer re¬ 
quire the imputation to be made to 
a different debt, unless there has 
been fraud or surprise on the part of 
the creditor.—^Electrical Supply Co. 
V. Eugene Freeman, Inc., 152 So. 510, 


178 La. 741—^Madison Lumber Co. v. 
Helm, La.App., 8 So.2d 648, annulled 
13 So.2d 349, 202 La. 1061—Carpen¬ 
ter V. Bank of Cloutierville, La.App., 
187 So. 833—'N. Chisesi & Co. v. Ris- 
poli, 131 So. 693, 15 La.App. 490. 
Imputation irrevocable 

Creditor’s imputation of payments 
on open account in receipt accepted 
by debtor is irrevocable, in absence 
of fraud.—^Electrical Supply Co. v. 
Eugene Freeman, Inc., 152 So. 510, 
178 La. 741—Madison Lumber Co. v. 
Helm, La.App., 8 So.2d 64S, annulled 
13 So.2d 349, 202 La, 1031. 

How imputation made 

Where statements of accounts did 
not show how imputation of pay¬ 
ment was made, debtor could not be 
considered to have acquiesced in im¬ 
putation of payment.—Louisiana 
Highway Commission v. McCain, 1 
So.2d 545, 197 La. 359. 

28. N.C.—^Corpus Juris quoted in 
Davis V. Montgomery, 190 S.E. 489, 
490, 211 N.C. 322. 

48 C.J. p 654 note 56. 

29. Vt.—Gleason v. Hobart, 16 Vt. 
472. 

Benewal of note 

Where note was renewed for bal¬ 
ance, maker may not assert pay¬ 
ments were applied contrary to di¬ 
rections.—^Tresnak v. Paulsen, 239 N. 
W. 210, 122 Neb, 71. 

30. Ala.—Corpus Juris cited in 
Sherrill v. Federal Land Bank of 
New Orleans, 14 So,2d 361, 363, 244 
Ala. 461. 

Ga.—Wilder v. Federal Land Bank 
of Columbia, 196 S.E. 708, 185 Ga. 
837. 

Ky.~Krebs v. Blatz. 121 S.W. 436, 
134 Ky. 505. 
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§ 68. Right and Duty to Make 

If neither the debtor nor the creditor makes an ap¬ 
plication of a payment, the payment will be allocated by 
the court. 

If neither the debtor nor the creditor makes an 
application of a payment, the law will do so,^^ 
or, as is sometimes said, application will be made 
by the court,or the jury will make the applica¬ 
tion acting on the evidence and under the instruc¬ 
tion of the court.33 The court will not make an 
application where there is evidence of an appro¬ 
priation by either the debtor or creditor.34 

§ 69. Intent of Parties 

Payments will be applied by the court according to 
the intention of the parties where that may be ascer¬ 
tained with reasonable certainty. 

Payments hy the debtor will be applied by the 
court according to the intention of the parties where 
that can be determined with reasonable certainty,^5 


as it may be from the previous dealings between 
the parties,36 or by receipts or other evidences of 
payment made by one and received by the other,^^ 
or by a contract between them.^^ Where an ar¬ 
rangement has been made that money paid shall be 
appropriated to the discharge of specified debts, 
the court may enforce the agreement's 

§ 70. Preference to Debtor or Creditor 

Where a payment is not applied by the debtor or 
the creditor, the general rule Is that the court will apply 
it in such manner, in view of all of the circumstances, as 
is most in accord with justice and equity and will best 
protect and maintain the rights of both the debtor and 
the creditor. 

Under the rules of the civil law, where a pay¬ 
ment is not applied by the debtor or the creditor, 
the payment must be applied to that debt which 
the debtor at the time has the most interest to dis¬ 
charge, irrespective of its effects on the creditor,^^ 
and this rule has been adopted in a few of the ju- 


31. U.S.—standard 'Sur. & Cas. Co. 
of K. Y. V. U. S., for Use and 
Benefit of Campbell, C.'C.A.Okl., 154 
F.2d 335, 164 A.L.R. 935—Massa¬ 
chusetts Bonding- & Insurance Co. 
V. Harrisburg Trust Co., D.C.Pa., 
54 F.Supp. 401, reversed on other 
grounds, C.C.A., 148 F.2d 784— 

Saltonstall v. Hassett, D.C.Mass., 
32 F.Supp. 583—^In re Isaac Silver 
& Bros. Co., D.iC.iSr.Y., 5 F.Supp. 
955, 

Fla.—^Merker v. Lake Region Pack¬ 
ing Ass’n, 172 So. 702, 126 Fla. 589. 
modified on other grounds 174 So. 
229, 128 Fla. 208—^Alford v. Leon¬ 
ard, 102 So. 885, 88 Fla. 532. 

Ga.—^Bell v. 'Scarbrough, 22 S.E.2d 
113, 68 Ga.App. 63. 

Hawaii.—^Union Trust Co. v. Nich¬ 
ols, 35 Hawaii 482. 

La.—Louisiana Highway Commission 
V. McCain, 1 So.2d 545, 197 La. 359 
—^Electrical Supply Co. v. Eugene 
Freeman, Inc., 152 So. 510, 178 La. 
741. 

Mass.—Lampasona v. Capriotti, 4 N. 
E.2d 621, 296 Mass. 34, 108 A.L.R. 
430—Snell v. Rousseau, 154 N.E. 
70, 257 Mass. 169—Cushman v. 

Snow. 71 N.E. 529, 186 Mass. 169. 
N.C.—^Baker v. Sharpe, 170 S.E. 657, 
205 N.C. 196. 

Or.—^Fatland v. Wentworth & Irwin, 
40 P.2d 68, 149 Or. 277, 97 A.L.R. 
339. 

Pa.—^In re Woods’ Estate, 38 A.2d 
28, 350 Pa. 290—^Page v. Wilson, 
28 A.2d 706, 150 Pa.Super. 427— 
Hubler v. Drescher, Com.Pl., 55 
York Leg.Reg. 133. 

Tex.—^Bitter v. Bexar County, Com. 
App., 11 S.W.2d 163—First Nat. 
Bank v. International Sheep Co., j 


' Civ.App., 29 S.W.2d 513, error re¬ 

fused. 

Va.—Wellington, Sears & Co. v. 

King, 161 S.E. 889, 157 Va. 767. 
Wis.—In re Stone’s Will, 248 N.W. 
446. 211 Wis. 518. 

32. U-S.—Standard Sur. <& Cas. Co. 
of N. T. V. U. S., for Use and Bene¬ 
fit of Campbell, C.-aAOkl., 154 F. 
2d 335. 164 A.L.R. 935—U. S., for 
Use and Benefit of Belmont, v, 
Mittry Bros. Const. Co., D.C.Idaho, 
4 F.Supp, 216, affirmed in part, C. 
C.A., Mittry Bros. Const. Co. v. 

U. S.. for Use of Belmont, 75 P.2d 
79. 

Hawaii.—Nawahi v. First Trust Co. 

of Hilo. 30 Hawaii 359. 

Ill.—Levy V. Bernard, 61 N.E.2d 304, 
326 Ill.App. 254. 

Minn.—^Holden v. Farwell, Ozmun, 
Kirk & Co., 27 N.W.2d 641, 223 
Minn. 550. 

N.T.—^Foss V. Riordan, 84 N.T.S.2d 
224. affirmed 79 N.Y.S.2d 515, 273 
App.Piv. 982, appeal dismissed 80 
N.B.2d 658, 298 N.Y. 509—Ge- 

scheidt & Co. v. Bowery Sav. Bank, 
296 N.Y.S. 306, 251 App.Div. 266, 
affirmed 15 N.B.2d 68, 278 N.Y. 472 
—City of New York v. Idlewild 
Beach Co., 43 N.T.S,2d 567, 182 
Misc. 205, affirmed 50 N.Y.S.2d 341, 
182 Misc. 213. 

Okl.—Talia:ferro v. Reirdon, 168 P. 
2d 292, 197 Okl. 55—W. T. Raw- 
leigh Co. V. Simmons, 56 P.2d 898, 
176 Okl. 305—Southern Surety Co. 

V. Corbit, 285 P. 949, 142 Okl. 103 
—^Waples-Platter Grocer Co. v. 
Hardin, 204 P. 433, 85 Okl. 49. 

W-Va.—Tildesley Coal Co, v. Amer¬ 
ican Fuel Corp., 45 S.E. 2d 750, 130 

W. Va. 720. 


Wis.—^In re Stone’s Will, 248 N.W, 
446, 211 Wis. 518, 

48 C.J. p 654 note 59. 

33. Ga.—Baumgartner v. McKinnon, 
73 S.E. 619, 10 Ga.App. 219. 

48 C.J. p 654 note 60. 

34. Tex.—Carey v. Ellis, Civ.App., 
46 •S.W.2d 1012—City Nat. Bank v. 
Eastland County, Civ.App., 12 S.W. 
2d 662, modified on other grounds, 
Com.App., Linz v. Eastland Coun¬ 
ty, 39 S.W.2d 599, 77 A.L.R. 1466. 

48 C.J. p 655 note 61. 

35. La.—Ethridge-Atkins Corpora¬ 
tion V. City of Alexandria, App., 
178 So. 673. 

Tex.—^Falls County v. Mires, Civ. 
App., 218 S.W.2d 491. Error re¬ 
fused—Corpus Juris quoted in 
Coker, v. Benjamin, Civ.App., 83 
S.W.2d 373, 379. 

48 C-J. p 655 note 62. 

36. Miss.—Gwin v. McLean, 62 Miss. 

121 . 

Pa.—^Bower v. Walker, 69 A. 984, 220 
Pa. 294. 

37- Tex-—Tucker v- Brackett, 25 
Tex.Suppl. 199. 

48 C.J. p 655 note 64. 

38. Cal.—^Joy v. Rousseau, 236 P- 
972, 72 Cal.App. 179. 

N.Y.—^East Hampton Lumber & Coal 
Co. V. Herrick, 287 N.T.S. 353, 248 
App.Div. 588. 

39- Ky.—^Lansdale v- Mitchell, 14 
B.Mon. 348. 

Tex.—Eagle Drug Co. v. White, Civ. 
App., 182 S.W, 378. 

40- Cal.—Murdock v. Clarke, 26 P. 
601, 88 Cal. 384. 

48 C.J. p 655 note 67- 
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risdictions.^^ On the other hand, while there are 
some authorities holding that, under common-law 
rules, the creditor should be preferred,^2 more 
generally accepted rule is that the application will 
be made in such a manner, in view of all of the 
circumstances of the case, as is most in accord 
with justice and equity and will best protect and 
maintain the rights of both debtor and creditor, 
even though in order to make a just settlement a 
departure is made from the mode of appropriation 
usually followed by the court.This rule applies 
to involuntary, as well as to voluntary, payments.^® 
Where the case falls within the terms of a stat¬ 


ute, it will govern the application of a pa3mient.'*® 

§ 71. Debts to Which Application Will be 
Made 

Various ruies, depending on the facts of the particular 
case, have been applied by the courts in allocating pay¬ 
ments. The court will not direct the application of a 
payment to a debt owing by the debtor to a third person, 
to debts contracted after the payment, to an indebted¬ 
ness to be incurred in the future, or to a disputed claim. 

Where only one debt is shown to exist, the law 
will apply the payment to that debt.'^'^ A payment 
will not ’be applied to a debt owing by the debtor 


41. La.—Ardis <Sb Co. v. Sibley, App., 
17 So.2d 321. 

Miss.—Peoples Bank v. Gore, 172 So. 
506, 178 Miss. 216—Blount v. Mil¬ 
ler, 160 So. 598, 172 Miss. 492. 

48 C.J. p 655 note 68. 

Buie based on pi'esnmptioxi as to 
debtor’s intention 

Miss.—People's Bank v. Gore, 172 So. 

506, 178 Miss. 216. 

’W'ag'es 

Payments to employee should be 
imputed to salary due, as employer 
had most interest in discharging 
that debt.—Trotti v, Louisiana 
Mortg. Corporation, La.App., 156 So. 
663. 

42. Ala.—^U. S. Fidelity & Guaranty 
Co. V, Simmons, 133 So. 731, 222 
Ala. 669. 

Pa.—In re Woods’ Estate, 38 A.2d 
28, 350 Pa. 290—Page v. Wilson, 
28 A.2d 706, 150 Pa.Super. 427— 
Northampton Nat. Bank of Easton 
V. Holland, 190 A. 483, 126 Pa. 
Super. 597. 

48 C.J. p 655 note 69. 

43. U.S.—Standard Sur. & Cas. Co. 
of N. Y. V. U. S., for Use and 
Benefit of Campbell, C.C.A.Okl., 154 
F.2d 335, 164 A.L.R. 935—Salton- 
stall V. Hassett, D.C.Mass., 32 P. 
Supp. 583—In re Isaac Silver & 
Bros. Co., D.C.N.Y., 5 P.Supp. 955. 

Cal.—Bank of America Nat, Trust 
& Savings Ass'n v. Kelsey, 44 P. 
2d 617, 6 Cal.App.2d 346. 

Fla.—Merker v. Lake Region Pack¬ 
ing Ass’n, 172 So. 702, 126 Fla. 
’ 589, modified on other grounds 174 

So. 229, 128 Fla. 208. 

Ill.—^Levy V. Bernard, 61 N.E.2d 304, 
326 IlLApp. 254. 

Ky-—Will B. Miller Co. v. Peerless 
Lumber Co., 143 S.W.2d 735, 284 
Ky. 93—Louisville Joint Stock 
Land Bank v. McNeely, 102 S.W. 
2d 389, 267 Ky. 425—^Anspacher 
V. Utterback’s Adm'r, 68 ■S.W.2d 
15, 252 Ky. 666. 

Md.—Carozza v. Brannan, 46 A. 2d 
198, 186 Md. 123. 

Mass.—Lampasona v. Capriotti, 4 
N.E,2d 621, 296 Mass. 34, 108 A. 
L.R. 430. 
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Mich.—^Pinconning State Bank v. 

Henry, 241 N.W. 913, 258 Mich. 44. 
Minn.—Holden v. Farwell, Ozmun, 
Kirk & ’Co., 27 N.W.2d 641, 223 
Minn. 550—^Massachusetts Mut. 
Life Ins. Co. v. Faust, 2 N.W.2d 
410, 212 Minn. 56, 139 A.L.R. 473. 
N.Y.—Carson v. Federal Reserve 
Bank. 172 N.B. 475. 254 N.Y. 218, 
70 A.L.R. 435—Foss v. Riordan, 84 
N.Y.S.2d 224. affirmed 79 N.Y.S.2d 
515, 273 App.Div. 982, appeal dis¬ 
missed 80 N.E.2d 658, 298 N.Y. 509 
—'City of New York v. Idlewild 
Beach Co.. 43 N.Y.S.2d 567, 182 
Misc. 205, affirmed 50 N.Y.S.2d 341, 
182 Misc. 213—Gescheidt & Co. v. 
Bowery Sav. Bank, 296 N.Y.S. 306, 
251 App.Div. 266, affirmed 15 N.E. 
2d 68, 278 N.Y. 472. 

N.C.—^Nantahala Power & Light Co. 
V. Clay County, 197 S.E. 603, 213 
N.O. 698—Baker v. Sharpe, 170 S.E. 
657, 205 N.C. 196. 

Okl.—Taliaferro v. Reirdon, 168 P.2d 
292. 197 Okl. 55. 

Tex.—^First Nat. Bank v. Interna¬ 
tional Sheep Co., Civ.App., 29 S.W. 
2d 513, error refused. 

Wis.—In re Stone’s Will, 248 N.W. 

446, 211 Wis. 518. 

Utah.—Corpus Juris cited in Wa¬ 
satch Const. Co. V. Utah Const. Co., 
82 P.2d 101, 108, 95 Utah 424. 

48 C.J. p 655 note 70. 

Rights of third persons see infra 
§ 76 et seq. 

Circumstances at time of payment 
and thereafter 

In determining how payment 
should be applied, the court should 
consider all the circumstances in¬ 
cluding those that existed at the 
time of the payment as well as those 
that have arisen since. 

U.S.—Standard Sur. & Cas. Co. of 
N. Y. V. U. S., for Use and Benefit 
of Campbell, C.C.A.Okl., 154 F.2d 
335, 164 A.L.R. 935. 

Cal.—London & S. F. Bank v. Par¬ 
rott, 58 P. 164, 125 Cal. 472, 73 
Am.S.R. 64. 

Ga.—Thompson v. Bank of Buck- 
head, 171 S.E. 465, 47 Ga.App. 767. 

44. U.S.—In re Phoenix Hotel Co. of 
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Lexington, D.C.Ky., 20 P.Supp. 

240, 

Ky.—^A nspacher v. Utterback's 
Adm’r, 68 S.W.2d 15, 252 Ky. 666. 
Tex.—Texas Co. v. Schram, Civ.App., 
93 S.W.2d 544. 

48 C.J. p 656 note 71. 

45. Ga.—First Nat. Bank of Com¬ 
merce, Ga., V. Simmons, 173 S.E. 

241, 48 Ga.App. 728. 

Minn.—Massachusetts Mut. Life Ins. 
Co. V. Paust, 2 N.W.2d 410, 212 
Minn. 56. 139 A.L.R. 473, 

48 C.J. P 656 note 72. 

Application of involuntary payments 
generally see supra § 51. 

46. Cal.—Bank of America Nat. 
Trust 4& Savings Ass’n v. Kelsey, 
44 P.2d 617, 6 Cal.App.2d 346. 

La.—Hortman-Salmen Co. v. Naquin, 
126 So. 453, 12 La.App. 491. 

Note; open account 

Where note did not completely ma¬ 
ture until after checks vrere given 
by defendant, statute which would 
impute payment to note as being 
more onerous than account was inap¬ 
plicable.—^N. Chisesi & Co. v. Rispoli, 
131 So. 693, 15 La.App. 490. 

47. Mass.—Hill v. McLaughlin, S3 
N.B. 514, 158 Mass. 307. 

48 C.J. p 656 note 73. 

Excess payment 

Where a debtor is indebted on two 
accounts and a payment is made in 
excess of the amount of the account 
to which it is applied, the balance 
will be applied on the other account. 
—Buxton V. Debrecht, 69 S.W. 616, 
95 Mo.App. 599—48 C.J. p 659 note 
19. 

Disputed item 

Where defendant denied a charge 
made against him by plaintiff, but 
with full knowledge of all the facts 
paid defendant money from time to 
time so that at one time the amount 
owed to plaintiff was less than the 
disputed item, he could not later use 
the disputed item as a set-off against 
plaintiff’s account.—Whitley v. Bry’s, 
15 Tenn.App. 86. 

Illegal or uneforceable claim 
N.H.—Hall V. Clement, 41 N.H. 166. 

48 C.J. p 660 note 42. 
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to a third person, to debts contracted after the 
payment,to an indebtedness to be incurred in 
the future,50 to a disputed claim,5i or, as discussed 
infra § 74, to unenforceable demands. It is gen¬ 
erally held that the court will apply a payment 
to an interest-bearing debt in preference to one 
bearing no interest ;52 to the debt bearing the 
highest rate of interest to the debt bearing 

compound interest to the payment of legal items 
in an account rather than those which are illegal as 
discussed infra § 74; to an unsecured debt in 
preference to one for which the creditor is se¬ 
cured, infra § 73; or to the earlier debts or items 
of an account in preference to later ones, infra § 
72. 

Contingent liabilities. As between certain debts 
and contingent liabilities the law applies payments 
to the former rather than to the latter.55 For in¬ 
stance, where one indebted on his own account and 
also as surety for another makes a payment with¬ 
out specifying to which debt it shall be applied, the 
law will apply it to his own debt.56 So a payment 
will be applied to the contract originally entered 
into by the debtor rather than to one with a third 
person which he had assumed.57 

Joint debts and debts due different persons. 
Where a debtor is solely liable on one debt and 
jointly liable on another, a payment by him should 
be applied by the court to the former, 58 and espe¬ 
cially so where such application is intended and 
agreed to by the parties. 

Payment from petrticular source or ftind. When 


the money is derived from a particular source or 
fund, the court will apply it to the relief thereof, 
in the absence of an agreement between the par¬ 
ties to the contrary.^® For instance, a payment 
made from the proceeds of mortgaged property 
must be applied in payment of the mortgage debt^i 
except where to do so would be inequitable.It 
has been held that, where a mortgagor without 
knowledge of prior foreclosure makes a payment, 
the court will apply it for the purpose of redemp- 
tion.63 The rule does not apply where the inten¬ 
tion of the parties in making and accepting pay¬ 
ment is to apply it to a debt not connected with 
the particular source or fund,®^ or where the mort¬ 
gage by its terms provides that the mortgagee shall 
be entitled to apply the proceeds of sales of mort¬ 
gaged property to other unsecured debts,®5 or where 
payment is made with proceeds from the voluntary 
sale of the mortgaged property by the mortgagor 
as distinguished from the proceeds of a foreclosure 
sale,®® or where payment is made with proceeds 
from the voluntary sale of mortgaged chattels by 
one who afterward became the assignee of the 
chattel mortgage.®'^ 

Distribution between all debts. In the absence 
of circumstances requiring a different application, 
the court will sometimes appropriate a payment 
ratably toward the payment of all the debts of the 
debtor owing to the creditor,®® as where the evi¬ 
dence discloses such to have been the intention 
of the parties,®9 or where the entire indebtedness 
was treated by both parties as one lump sum,*^® 
or where the fund available for payment had been 


48. Mo.—^Missouri Cent. Lumber Co. 
V. Stewart, 78 Mo.App. 456. 

49. Cal.—^London, etc.. Bank v. Par¬ 
rott. 58 P. 164, 125 Cal. 472, 73 
Am.S.R. 64. 

50. Ala.—^Harrison v, Johnston, 27 
Ala. 445. 

48 C.J. p 656 note 76. 

51. U.S.—Standard Sur. & Cas. Co. 
of N. Y. V, U. S., for Use and Bene¬ 
fit of Campbell, C.C.A.Okl., 154 P. 
2d 335, 164 A.L.R.. 935. 

Colo.—Culkin v. Matz, 149 P. 270, 27 
Colo.App. 198. 

Pa.—Page v. Wilson, 28 A.2d 706, 150 
Pa.Super. 427. 

52. Tenn.—Bussey v. Gant, 10 
Humphr. 238. 

48 C.J. p 656 note 79. 

53. La.—^Ardis & Co. v. Sibley, App., 
17 So.2d 321. 

Va.—Magarity v. Shipman, 1 S.E. 
109, 82 Va. 784. 

54- Cal.—Murdock v. Clarke, 26 P. 
601. 88 Cal. 384. 


55. Miss.—^Newman v. Meek, Sm. & 
M.Ch. 331. 

48 C.J. P 661 note 63. 

56- Tex.—^Wischkaemper v. Massey, 
Civ.App., 70 S.W.2d 771. 

48 C.J. p 661 note 64. 

57- Ind.—State v. Town of Bremen, 
13 N.E.2d 698, 214 Ind. 125. 

Iowa.—^Blair Town Lot, etc., Co. v. 
Hillis, 41 N.W. 6, 76 Iowa 246. 

58. Tex.—^Wischkaemper v. Massey, 
CiY.App., 70 S.W.2d 771. 

48 C.J. p 661 note 45. 

59. Tex.—Eagle Drug Co. v. White, 
Civ,App., 182 S.W. 378. 

60. Ala.—^Powell v. State, 4 So. 719, 
84 Ala. 444—Strictland v. Hardie, 
3 So. 40, 82 Ala. 412. 

48 C.J. p 661 note 49. 

61- Ind.—Goldberg v. Britton, Ind., 
84 N.E.2d 201. 

48 C.J. p 661 note 50. 

62. Minn.—Thorne v. Allen, 75 N.W. 

706, 72 Minn. 461. 

48 O.J. p 661 note 51. 
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63. Mich.—^Parago v. Krzyske, 214 
N.W. 942, 240 Mich. 15. 

64. Mass.—Johnson, etc., Co. v. 
Longley Luncheon Co., 92 N.E. 
1035, 207 Mass. 52. 

48 C-J. p 661 note 53. 

65. Pa.—Moats v. Thompson, 129 
A. 105, 283 Pa. 313. 

66. Iowa,—Cain v. Vogt, 116 N.W. 
786. 138 Iowa 631, 128 Am.S.R. 216. 

Md.—^Prazier v. Lanahan, 17 A. 940, 
71 Md. 131, 17 Am.S.R. 516. 

67. Ala.—Meers v. Sitz, 96 So. 137, 
209 Ala. 264. 

68. Ark.—Ayres & Graves v. Ellis, 
49 S.W.2d 1056, 185 Ark. 818. 

48 C.J. p 661 note 58. 

69. Mass.—Holmes v. Cabot, 159 N. 
E. 615, 262 Mass. 152—Taylor v. 
Poster, 132 Mass. 30. 

70. Ky. —Cray croft v. Johnson, 1 
Ky.Op. 86. 

N.Y.—Gillett V. Depuy, 63 N.Y.S. 49, 
48 App.Div. 388. 
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obtained throug-h a judgment in an action brought 
on all the debtsJi 

§72. - Order of Priority in Time or Ma¬ 

turity 

a. In general 

b. Running account 

a. In General 

As a general rule, where neither the debtor nor the 
creditor has applied a payment, the court will apply it 
to the oldest debt unless a different application is re¬ 
quired on equitable grounds. 

Subject to certain limitations, the general rule 
for application by the court, statutory in some ju¬ 
risdictions, is that, where neither the debtor nor 


the creditor has applied a payment, the court will 
apply it to the oldest debt,'^^ that is, the debt first 
becoming due,'^^ and this rule applies where the 
debts are equally secured.*^^ The rule does not 
apply where the parties have agreed to a different 
application,or where such an agreement is im¬ 
plied from the facts,'^® or where a different applica¬ 
tion is required on equitable grounds,"*^ as where 
the debts are unequally securedJ^ The fact, how¬ 
ever, that a debt subsequently accruing cannot be 
enforced against exempt property does not pre¬ 
vent the application of a payment to an earlier debt 
not subject to the exemption statute.'^^ If only a 
portion of the payment is exhausted by applica¬ 
tion to debts entitled to a preference on equitable 
grounds, the balance of the money available is ap- 


?!• K.Y.—Cowperthwaite v. Shef¬ 
field, 3 N.T. 243. 

72. U.S.—Standard Sur. Cas. Co. 
of N. Y. V. 'U. S., for Use and 
Benefit of Campbell, C.C.A.Okl., 154 
F.2d 335, 164 A.L.R. 935—In re 
Stacy, Wolf Hat Co., C.C,A.H.Y., 
99 F.2d 793—^Parrish v. Holmes, C. 
C.A.Tex., 62 F.2d 105-~F. H. Mc- 
Graw & Co. v. Sherman Plastering 
Co., D.C.Conn., 60 F.Supp. 504, af¬ 
firmed, C.C.A., F. H. McGraw & 
Co. V. Milcor Steel Co., 149 F.2d 
301, certiorari denied 66 S.Ct. 92, 
326 U.S. 753, 90 L.Ed. 452, and 
.^Etna Cas. & 'Sur. Co. v. Milcor 
Steel Co., 66 S.Ct. 92, 326 U.S. 753, 
90 L.Ed. 452—Saltonstall v. Has- 
sett, D.C.Mass., 32 F.Supp. 583. 
Ariz.—Importer^’ & Exporters’ Ins. 
Co. of New York v. Fidelity & De¬ 
posit Co. of Maryland, 42 P.2d 409, 
45 Ariz. 237. 

Ky.—City of Louisa v. Horton, 93 
S.W.2d 620, 263 Ky. 739—Anspach- 
er V. Utterback's Adm'r, 68 S.W. 
2d 15, 252 Ky. 666. 

Md.—Carozza v. Brannan, 46 A.2d 
198, 186 Md. 123. 

Mich.—U. S. Hoffman Mach. Corpo¬ 
ration V. Talkow, 13 N.W.2d 834, 
308 Mich. 318—^Moch v. Jarecki 
Mfg. Co., 290 N.W. 361, 292 Mich. 
146—-Wanner v, Snider, 286 N.W. 
685, 289 Mich. 464—Jarecki Mfg. 
Co. V. Ragir, 262 N.W. 323, 272 
Mich. 689—Pinconning State Bank 

V. Henry, 241 N.W. 913, 258 Mich. 
44—Mauro v. Daire, 210 N.W, 308, 
236 Mich. 309. 

Minn.—Martin Bros. Co. v. Lanes- 
boro Co-op. Mercantile Co., 270 N. 

W. 10, 198 Minn. 321. 

Miss.—^Blount v. Miller, 160 So. 598, 
172 Miss. 492. 

Okl.—Maryland Casualty Co. of Bal¬ 
timore, Md., V. U. 'S. Fidelity & 
Guaranty Co., 147 P.2d 765, 194 
Okl. 123. 

Pa.—Markley v. Allison, 47 Pa.Dist. 
&Co. 525. 

Tex.—Sullivan v. City of Galveston, 


Com.App., 34 S.W.2d 808—^Hodges 

V. Price, Civ.App., 163 S.W.2d 863 
—^Union Cent. Life Ins. Co. v. Aus¬ 
tin, Civ.App., 52 S.W.2d 536, error 
refused. 

Wash.—Bellingham Securities Syn¬ 
dicate v. Bellingham Coal Mines, 
125 P.2d 668, 13 Wash.2d 370— 
Diettrich Bros. v. Anderson, 48 P. 
2d 921, 183 Wash. 574. 

W.Va.—^Tildesley Coal Co. v. Ameri¬ 
can Fuel Corp., 45 S.E.2d 750, 130 

W. Va. 720. 

48 C.J. p 656 notes 90, 91. 

73. Ariz.—Corpus Juris quoted ia 
Importers’ & Exporters* Ins. Co. v. 
Fidelity & Deposit Co., 42 P.2d 409, 
413, 45 Ariz. 237. 

Ark.—^Brittian v. McKim, 164 S.W.2d 
435, 207 Ark. 647—Rich v. Han¬ 
kins, 160 S.W.2d 44, 203 Ark. 1082. 
Minn.—Steenberg v. Kay sen, 39 N.W. 

2d 18, 229 Minn. 300. 

Mo.—Short V. White, 133 S.W.2d 
1039, 234 Mo.App. 499. 

Tex,—^Durham v. Foust, Civ.App., 
64 S.W.2d 1027—Mitchell v. Schim- 
ming & Eddins, Civ.App., 52 S.W. 
2d 1080. 

Va.—^Wellington, Sears <& Co. v. 

King, 161 S.E. 889, 157 Va. 767. 

48 C.J. P 657 note 92. 

Statutory rule 

S.D.—Furst V. Risse, 229 N.W. 293, 
56 S.D. 418. 

Interest 

Where payment was insufficient to 
pay all interest, it should be applied 
to interest longest due.—American 
Surety Co. of New York v. Skaggs’ 
Guardian, 57 'S.W.2d 495, 247 Ky. 687- 
Installments of note 

Maker's partial payments on note 
were applied by operation of law to 
first maturing installments, in ab¬ 
sence of directions.—^Maynor v. Dil- 
lin, 2 So.2d 440, 241 Ala. 362. 

74. U.S. — Standard Surety & Cas. 
Co. of N. Y. V. U. S., for Use and 
Benefit of Campbell, C.C.A.Oki., 154 
F.2d 335, 164 A.L.R. 935—In re 
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American Paper Co., D.C.N.J., 255 
F. 121. 

Md.—Frazier v. Lanahan, 17 A. 940, 
71 Md. 131, 17 Am.S.R. 516. 
Mo.—Short V. White, 133 S,W.2d 
1039, 234 Mo.App. 499. 

Or.—^Fatland v. Wentworth & Irwin, 
40 P.2d 68, 149 Or. 277, 97 A.L.R. 
339. 

W-Va.—Tildesley Coal Co. v. Ameri¬ 
can Fuel Corp., 45 S.E.2d 750, 130 
W.Va. 720. 

75. Tex.—Durham v. Foust, Civ. 
App., 64 S.W.2d 1027. 

48 C.J. p 657 note 95. 

76. Cal.—L angerman v. Puritan 
Dining Room Co., 132 P. 617, 21 
•Cal.App. 637. 

48 C.J. p 657 note 96. 

77. U.S.—^In re Phoenix Hotel Co. 
of Lexington, D.C.Ky., 20 F.Supp. 
240. 

Mo.—Short V. White, 133 S.W.2d 
1039, 234 Mo.App. 499. 

Tex.—Texas Co. v. Schram, Civ.App., 
93 S.W.2d 544. 

48 C.J. p 657 note 97. 

Later debt about to be barred by 
limitations 

Application of unapplied payment 
on notes to notes becoming barred 
between time of payment and suit 
on note held proper, although note 
sued on was older.—Thompson v. 
Bank of Buckhead, 171 S.E. 465, 47 
Ga.App. 767. 

78. U.S.—^Maryland Casualty Co. v. 
City of South Norfolk, C.C.A.Va., 
54 F.2d 1032, rehearing denied and 
modified on other grounds 56 F.2d 
822, certiorari denied City of South 
Norfolk V. Maryland Casualty Co., 
52 S.Ct. 644, 286 U.S. 562, 76 L.Ed. 
1295—In re American Paper Co., 
D.C.N.J., 255 F. 121. 

Mo.—Short V, White, 133 'S.W.2d 
1039, 234 Mo.App. 499. 

79. N.Y.—^Wheeler v. Cropsey, 5 
How.Pr. 288. 
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plied to the oldest debt in accordance with the gen¬ 
eral rule.^o 

Debt not matured. Where one debt is due and 
another is not due, application is made to the past- 
due indebtedness, in the absence of agreement of 
the parties to the contrary,Si but an excess in the 
payment over the amount of the debt that is due 
will be applied to the debt not due, leaving the bal¬ 
ance of the latter debt still unpaid.S2 

b. Running Account 

The general rule is that in the case of a running ac¬ 
count, where the parties have not applied the payments 
to particular items, the court will apply them to the 
extinguishment of the earliest items of indebtedness. 

"Subject to some limitations, the general rule is 
that, in the case of a running account, where there 
are various items of debt on one side and various 


items of credit on the other occurring at different 
times, and no special appropriation of payments has 
been made by either party, the successive pa}’-- 
ments are to be applied in discharge of the items 
of debit antecedently due, in the order of time in 
which they stand in the account; in other words, 
each item of payment is applied in extinguishment 
of the earliest items of debt until the payment is 
exhausted,S3 and it has been held to be immaterial 
that one of the items consists of a note outlawed 
by the statute of limitations, provided the note was 
given in the course of the mutual dealings and con¬ 
stitutes a part of the accounts^ 

The rule applying a payment to the oldest items 
may be confirmed in a particular case by evidence 
of the intention of the parties,S5 but the rule holds 
even though the parties are ignorant of it.S6 If 


80. IT.S.—In re American Paper Co., 
D.C.N.X, 255 F. 121. 

81. Ark.—Ford Hardwood Lumber 
Co. V. Bryant, 13 S,W.2d 1, 178 
Ark. 807. 

Ky.—^A nspacher v. XJtterback's 
Adm'r, 68 S.W.2d 15, 252 Ky. 666. 

La.—^N. Chisesi & Co. v. Rispoli, 131 
So. 693, 15 La.App. 490. 

48 C.J. p 656 note 83, p 657 note 93. 

82. Tex.—Fisher v. Brown Hard¬ 
ware Co., Civ.App., 103 S.W. 655. 

83. U.S.—Friedman v. Sterling Re¬ 

frigerator Co,, C.C.A.Md., 104 F.2d 
837— Corpus Juris <iuoted iu Low- 
den V. Northwestern Nat. Bank & 
Trust Co. of Minneapolis, C.C.A. 
Minn., 84 F.2d 847, 851, certiorari 
denied Northwestern Nat. Bank & 
Trust Co. of Minneapolis v. Low- 
den, 57 S.Ct. 109, 299 TJ.S. 583, 81 
L.Ed. 430, and .petition denied, C. 
C.A., Lowden v. Northwestern Nat. 
Bank & Trust Co. of Minneapolis, 
86 F.2d 376— Corpus Juris cited in. 
In re Hotel Martin Co, of XJtica, 
aC.A.N.T., 83 F.2d 231, 232—Mary¬ 
land Casualty Co. v. Board of Wa¬ 
ter Com'rs of City of Dunkirk, C. 
C.A.N.T., 66 F.2d 730, certiorari de¬ 
nied 54 S.Ct. 346, 290 U.'S. 702, 78 
L.Ed. 603—^Parrish v, Haynes, C.C. 
A.Tex., 62 P.2d 105—In re Reliable 
Furniture Mfg. Co., D.C.Md., 32 F. 
2d 805, affirmed, C.C.A., Manly v. 
Hood, 37 F.2d 212—Massachusetts 
Bonding & Insurance Company v. 
Harrisburg Trust Co., D.C.Pa., 64 
F.Supp. 401, reversed on other 
grounds, C.C. A., 148 F.2d 784— 

Corpus Juris g.uoted in Lowden v. 
lowa-Des Moines Nat. Bank & 
Trust Co., D.C.Iowa, 10 F.Supp. 
430, 432, affirmed, C.C.A., lowa- 
Des Moines Nat. Bank & Trust Co. 
V. Lowden, 84 F.2d 856, certiorari 
denied 67 S.Ct. 109, 299 U.S. 584, 
81 L.Ed. 430, and petition denied, 
C.C.A., 86 P.2d 378. 

Ala.—Corpus Juris cited in Moorer 


V. Tensaw Land & Lumber Co., 38 
So.2d 586, 589, 251 Ala. 576—Cor¬ 
pus Juris cited in U. S. Fidelity 
& Guaranty Co. v. Simmons, 133 
So. 731, 733, 222 Ala. 669. 

Ariz.—Importers* & Exporters* Ins. 
Co. of New York v. Fidelity & De¬ 
posit Co. of Maryland, 42 P.2d 409, 
45 Ariz. 237. 

Ark.—Corpus Juris quoted in Atkin¬ 
son V. Reid, 47 S.W.2d 571, 574, 185 
Ark. 301—State v. Pocahontas 
'State Bank. 42 S.W.2d 546, 184 Ark. 
442, 78 A.L.R. 377. 

Cal.—^Birkhauser v. Ross, 283 P. 866, 
102 CaLApp. 582. 

Ga.— J. M. High Co. v. Arrington, 
165 S.E. 151, 45 Ga.App. 392. 

Ky.—Corpus Juris cited in Stidham 
V. O’Neal's Adm’r, 54 S.W.2d 54, 
56, 245 Ky. 657. 

La.—Electrical Supply Co. v. Eugene 
Freeman, Inc., 152 So. 510, 178 La, 
741—^Folse V. Maryland Casualty 
Co., App., 193 So. 385—Milam’s 
Spot Cash Wholesale House v. 
Nomey, App., 154 So. 466—^Ameri¬ 
can Furniture Co. v. Bishop, 137 
So. 751, 18 La.App. 268. 

Md.—Carozza v. Brannan, 46 A.2d 
198, 186 Md. 123. 

Mich.—^Wanner v. Snider, 286 N.W, 
685, 289 Mich. 464. 

Neb.—^Fairchild v. Fairchild Clay 
Products Co., 3 N.W;2d 581, 141 
Neb. 356. 

N.J.—^Naidech v. Hempfling, 24 A.2d 
524, 127 N.J.Law 430—Long v. Re¬ 
public Varnish Enamel Lacquer 
Co., 169 A. 860, 115 N.J.Eq. 212. 

N.T.—Foss V. Riordan, 84 N.Y.S.2d 
224, affirmed 79 N.T.S.2d 515, 273 
App.Div. 982, appeal dismissed 80 
N.E.2d 658, 298 N.Y. 509—Burns 
V. Stento, 9 N.Y.S.2d 736.. 

Okl.—Corpus Juris quoted in Mary¬ 
land Casualty Co. of Baltimore, 
Md., V, U. S. Fidelity & Guaranty 
Co., 147 P.2d 765, 770, 194 Okl. 123 
—W. T. Rawleigh Co. v. Simmons, 
56 P.2d 898, 176 Okl. 305. 
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Pa.—In re Woods’ Estate, 38 A. 2d 
28, 350 Pa. 290—Page v. Wilson, 28 
A.2d 706, 150 Pa.Super. 427—Mark- 
ley V. Allison, 47 Pa.Dist. & Co. 525. 
Tenn.—Corpus Juris cited in Whitley 
V. Bry’s, 15 Tenn.App. 86, 88. 

Tex.—^.^tna Casualty & Surety Co. 
V. Hawn Lumber Co., 97 S.W.2d 
460, 128 Tex. 296, rehearing denied 
and modified on other grounds 98 
S.W.2d 167, 128 Tex. 296—Hodges 

V. Price, Civ.App., 163 S.W.2d 868, 
error refused—J. I. Case Co. v. 
Laubhan, Civ.App., 64 S.W.2d 1079. 

Wash.—Bellingham Securities 'Syndi¬ 
cate V. Bellingham Coal Mines, 125 
P.2d 668, 13 Wash.2d 370—Whit¬ 
ing V. Rubinstein, 116 P.2d 305, 10 
Wash.2d 5—^Diettrich Bros. v. An¬ 
derson. 48 P.2d 921, 183 Wash. 574. 
48 C.J. P 657 note 5. 

First in, first out, rule 
U.S.—^Lowden v. Northwestern Nat. 
Bank & Trust Co. of Minneapolis, 
C.C.A.Minn., 84 P.2d 847, certiorari 
denied Northwestern Nat. Bank & 
Trust Co. of Minneapolis v. Low¬ 
den, 57 S.Ct. 109, 299 U.S. 583, 81 
L.Ed. 430, petition denied, C.C.A., 
86 F,2d 376—In re Hotel Martin 
Co. of Utica. C.C.A.N.Y., 83 F.2d 
231—Saltonstall v. Hassett, D.C. 
Mass., 32 F.Supp. 583. 

84. Ark.—Rogers v. Yarnell, 10 S. 

W. 622, 51 Ark. 198. 

85. U.S.— Corpus Juris quoted in 

Lowden v. lowa-Des Moines Nat. 
Bank & Trust Co., D.C.Iowa, 10 P. 
Supp. 430, 432, affirmed, C.C. A., 

lowa-Des Moines Nat. Bank & 
Trust Co. V. Lowden, 84 P.2d 856, 
certiorari denied 57 S.Ct- 109, 299 
U.S. 584, 81 L.Ed. 430, and petition 
denied. C.C.A., 86 F.2d 378. 

48 C.J. p 658 note 7. 

86. U.S.—'Corpus Juris quoted in 
Lowden v. lowa-Des Moines Nat. 
Bank & Trust Co., D.C.Iowa, 10 P. 
Supp. 430, 432, affirmed, C.C.A., 
lowa-Des Moines Nat. Bank & 
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the intention of the parties appears otherwise, how¬ 
ever, as where there is an express understanding 
between the parties to that effect,or where there 
is a course of dealings between the parties indicat¬ 
ing what their intention was,S8 the court will apply 
the payment in accordance with that intention. 

The rule that payments will be allocated to the 
earliest items of a running account will not be 
applied where a different application is required 
on equitable grounds^s or where the debts and the 
payments grow out of a contract having no refer¬ 
ence whatever to an account current.^o Also ap¬ 
plication will not be made to items the validity of 
which is in dispute,and where some of the items 
are illegal a payment will be applied to the earliest 
legal items,92 but a payment has been applied to 
the oldest item even though that item was unen¬ 
forceable. 93 If the payment is derived from a 


§ 72 

particular source or fund and a part of the ac¬ 
count is properly payable out of such particular 
fund and a part is not payable out of such fund, the 
payment will be applied to items payable out of the 
particular fund whether or not such items are the 
oldest in the account.94 

Secured Ofid unsecured items. Whether a pay¬ 
ment on a running account will be appropriated to 
the earliest items where some are secured and 
some unsecured is not well settled; many decisions 
hold that it will be applied to the earliest items,95 
and it has been held to be immaterial that the debt¬ 
or's property is exempt as against all the other items 
except the first,95 but some authorities hold that 
the application will be to the unsecured, rather than 
to the oldest, items.97 The court, how-ever, will 
apply the payment as the parties intended, if there 
is clear evidence of the intention in the case.93 


Trust Co. V. LiOWden, 84 F.2d 856, 
certiorari denied 57 S.Ct. 109, 299 

U. S. 584, 81 Lf.Ed. 430, and peti¬ 
tion denied, C.C.A., 86 F.2d 378. 

48 C.J. p 658 note 8. 

87. U.S.—L 0 w d e n v. lowa-Des 
Moines Nat. Bank <& Trust Co., D. 
C.Iowa, 10 F.Supp. 430, affirmed, 
C.C.A., lowa-Des Moines Nat. Bank 
& Trust Co. V. Lowden, 84 F.2d 
856, certiorari denied 57 S.Ct. 109, 
299 U.S. 584, 81 L.Ed. 430, and 
petition denied, 86 F.2d 378. 

Ark.—Ford Hardwood Lumber Co. v. 

Bryant, 13 S.W.2d 1, 178 Ark. 807. 
48 C.J. p 658 note 9. 

Payments on C.O.B. items 

U.S.—^Friedman v. Sterling Refriger¬ 
ator Co., C.C.A.Md., 104 F.2d 837. 

88. U.S.—^L o w d e n v. lowa-Des 
Moines Nat. Bank & Trust Co., D. 
C.Iowa, 10 F.Supp. 430, affirmed 
lowa-Des Moines Nat. Bank & 
Trust Co. V. Lowden, C.C.A,, 84 F. 
2d 856, certiorari denied 57 S.Ct. 
109, 299 U.S. 584, 81 L.Ed. 430 and 
petition denied, C.C.A., 86 F.2d 378. 

Ark.—^Ford Hardwood Lumber Co. 

V. Bryant, 13 S.W.2d 1, 178 Ark. 
807. 

48 C.J. p 658 note 10. 

89- U.S.—^Lowden v. Northwestern 
Nat. Bank & Trust Co. of Minne¬ 
apolis, C.C.A.Minn., 84 F.2d 847, 
certiorari denied Northwestern 
Nat. Bank & Trust Co. of Min¬ 
neapolis V, Lowden, 57 S.Ct. 109, 
299 U.S. 583, 81 L.Ed. 430, and pe¬ 
tition denied, C.C.A., 86 F.2d 376. 
Ark.—^Ford Hardwood Lumber Co. v. 

Bryant, 13 S.W.2d 1, 178 Ark. 807. 
N.T.—Carson v. Federal Reserve 
Bank of New York, 172 N.E. 475, 
254 N.Y. 218, 70 A.L.R. 435—Foss 

V. Riordan, 84 N.Y.S.2d 224, af- 
, firmed 79 N,Y.S.2d 515. 273 App. ^ 


Div. 982, appeal dismissed SO N.E. 
2d 658, 298 N.T. 509. 

48 C.J. p 658 note 12. 

90. Mass.—Hill v. McLaughlin, 33 
N.E. 514, 158 Mass. 307. 

48 C.J. P 659 note 13. 

91. U.S.— Corpus Juris ctuoted in 
Lowden v. lowa-Des Moines Nat. 
Bank & Trust Co., D.C.Iowa, 10 F. 
Supp. 430, 432, affirmed, C.C.A., 
lowa-Des Moines Nat. Bank & 
Trust Co. V. Lowden, 84 F.2d 856, 
certiorari denied 57 S.Ct. 109, 299 
U.S, 584, 81 L.Ed. 430, and peti¬ 
tion denied 86 F.2d 378. 

48 C.J. p 658 note 6. 

Application to disputed debts gen¬ 
erally see supra § 71. 

92. Iowa'.—Quigley v. Duffey, 3 N. 

W. 659, 52 Iowa 610. 

Illegal demands generally see infra § 
74. 

93. Tex.—^Harcrow v. W. T. Raw- 
leigh Co., Civ.App., 145 S.W.2d 925. 

Corporation, transacting business in 
state without permit 
Tex.—^Harcrow v. W. T, Rawleigh 
Co., supra. 

94- Miss.—^McElrath v. Kimmons, 
112 So. 164, 680, 146 Miss. 775. 

95. Ala.—^Moorer v. Tensaw Land 
& Lumber Co., 38 So,2d 586, 251 
Ala. 576. 

Cal.—Standard Pipe & Supply Co. v. 
Red Rock Co., 135 P.2d 659, 57 Cal. 
App.2d 897. 

La.—^Electrical Supply Co, v. Eugene 
Freeman, Inc., 152 So. 510, 178 La. 
741. 

Mass.—^Lampasona v. Capriotti, 4 N. 
E.2d €21, 296 Mass. 34, 108 A.L.R. 
430—Snell v. Rousseau, 154 N.E. 
70, 257 Mass. 559. 97 A,L.R, 356. 
Tex.—^First Nat. Bank v. Interna- 
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tional Sheep Co., Civ.App., 29 S.W. 
2d 513. 

48 C.J. p 660 note 34. 

Application as between secured and 
unsecured debts generally see in¬ 
fra § 73. 

Repayment of defalcations is held 
not to be a running account and not 
subject to the rule applying pay¬ 
ments to the oldest items; in such 
case application is made to the most 
precarious debt.—Fancher v. Ka- 
neen, 5 Ohio N.P.,N.S., 614. 

Pro rata application 
Where notes were applied to open 
account, but were not treated as 
payment, and account included both 
secured and unsecured items, pay¬ 
ments will be apportioned pro rata 
on notes.—McMullen Mach. Co. v. 
Grand Itapids Trust Co., 214 N.W. 
110, 239 Mich. 295, 55 A.L.R. 1157. 

96. Ky.—Sternberger v. Gowdy, 19 
S.W. 186, 93 Ky. 146, 14 Ky.L. 
88 . 

97. Ga.—Corpus Juris cited in J. M. 
High Co. v. Arrington, 165 S.E. 
151, 45 Ga.App. 392. 

Wis.—Marshall & Ilsley Bank v. 
Hackett, Hoff & Thiermann, 250 N. 

W. 866, 213 Wis. 426. 

48 C.J. p 660 note 37. 

Third persons 

(1) The text rule is applied when 
no third person is involved, but when 
such an application will operate to 
the hurt of a third person a court 
should not make it.—Marshall & 
Ilsley Bank v. Hackett, Hoff «& Thier¬ 
mann, supra. 

(2) Rights of third persons gener¬ 
ally see infra § 76 et seq. 

98. Wyp.—Becker v. Hopper, 138 P. 

179, 22 Wyo. 237, Ann,Cas.l916D 
1041, 147 P. 1085, 23 Wyo. 209, 

Ann.Cas.l91SB 35. 

48 C-J. P 660 note 38- 
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§ 73. - Secured and Unsecured Debts 

As a general rule, where neither the debtor nor the 
creditor directs the application of a payment, the lav/ 
will apply it to the unsecured debt or to the debt which 
is least secured or is most precarious. 

In those states where the civil-law rule prevails, 
the court will apply a payment to a secured rather 
than an unsecured de'bt,^^ but the civil-law rule 
will not be applied to the prejudice of certain class¬ 
es of creditors whose interests other statutory pro¬ 
visions are designed to protect.^ In other jurisdic¬ 
tions, following the common-law, rather than the 
civil-law, rule, the payment will be appropriated to 
the unsecured indebtedness.^ Where neither the 
debtor nor the creditor directs the application, the 
law will apply a payment on the debt which is least 
secured or for which the security is most precari- 
OUS.3 

The rule is not applicable, however, where a con¬ 
trary intention of the parties is proved;^ or where 
there is an agreement between the parties, implied 


from their dealings with each other, that payments 
should be applied on particular items or where 
the payments made are not general payments 
or where a note has been taken by the creditor for 
an indebtedness, part of which was secured and 
part unsecured, and payments subsequently made 
were indorsed on the notes or where both the 
debts have been cast into one stated account and 
a payment is made toward the satisfaction of the 
whole debt or where a portion of the indebtedness 
is secured by a lien on the debtor’s homestead;^ 
or where the debt is disputed.^^ 

The application by the court of a payment to 
the oldest of equally secured debts is discussed su¬ 
pra § 72 a; and to secured or unsecured items of a 
running account, supra § 72 b. 

§ 74 . - Illegal or Uneforceable Demands 

The court will apply a payment to legal debts itr 
preference to those which are illegal, where the pay¬ 
ment has not been applied by either the debtor or the 
creditor. 


99. La.—Calatex Oil & Gas Co. v. 
Smith, 144 So. 243, 175 La. 678. 

48 C.J. P 659 note 22. 

1- Tenn.—Southern Constr. Co. v. 
Halliburton, 258 S.W. 409, 149 

Tenn. 319, 337. 

48 C.J. P 659 note 24. 

2. U.S.—Standard Sur. & Cas. Co. 
of N. Y. V. U. S., for Use and Bene¬ 
fit of Campbell, C-C.A.Okl., 154 P. 
2d 335, 164 A.L.R. 935—Ferguson 
V. Union Nat. Bank of Clarksburg, 
Va., C.C.A.W.Va., 126 F.2d 753— 
Maryland Casualty Co. v. City of 
South Norfolk, C.C.A.Va., 54 F.2d 
1032, rehearing denied and modi¬ 
fied on other grounds 56 F.2d 822, 
certiorari denied City of South 
Norfolk V. Maryland Casualty Co., 
52 S.Ct. 644, 286 U.S. 562, 76 L.Ed. 
1295. 

Cal.—^Bank of Anaerica Nat. Trust & 
Savings Ass'n v. Kelsey, 44 P.2d 
617, 6 Cal.App.2d 346. 

Ind.—State v. Town of Bremen, 13 
N.B.2d 698, 214 Ind. 125. 

Kan.—Brown-Crummer Inv. Co. v. 
Bankers' Service Co., 287 P. 579, 
130 Kan. 583. 

Ky.—Louisville Joint Stock Land 
Bank v. McNeely, 102 S.W.2<i 389, 
267 Ky. 425. 

Mo.—Severs v. ‘Williamson, App., 209 

S.W.2d 572~Short v. White, 133 
S.W.2d 1039, 234 Mo.App. 499. 

Minn.—Holden v. Parwell, Ozmun, 
Kirk & Co., 26 N.W.2d 641, 223 
Minn. 550. 

N.J.—^Naidech v. Hempfling, 24 A.2d 
524, 127 N.J.Law 430. 

N.C.—^Nantahala Power & Light Co. 
V. Clay County, 197 S.B. 603, 213 
N.C. 698—Baker v. Sharpe, 170 
S.E. 657, 206 N.C. 196. 


Or.—Fatland v. Wentworth & Irwin, 
40 P.2d 68, 149 Or. 277, 97 A.L.R. 
339. 

Pa.—^Nevin v. Caldwell, 167 A. 413, 
110 Pa.Super. 19. 

Wis.—Corpus Juris cited in. Theiler 
V. Wilson Const. Co., 250 N.W. 433, 
435, 213 Wis. 171. 

48 O.J. p 659 note 25. 

Itule applies only as between debtor 
and creditor 

Ga.—Federal Land Bank of Colum¬ 
bia V. Bank of Lenox, 16 'S.B.2d 9, 
192 Ga, 543. 

3. U.S.—Standard Surety & Cas. Co. 
of N. Y. V. U. S., for Use and 
Benefit of Campbell, C.C.A.Okl., 154 
P.2d 335, 164 A.L.R. 935—Fergu¬ 
son V. Union Nat. Bank of Clarks¬ 
burg, C.C.A.W.Va., 126 F.2d 753— 
Commercial Casualty Ins. Co. v. 
Lawhead, C.C.A.W.Va., 62 F.2d 928, 
certiorari denied 63 S.Ct, 527, 289 

U. S. 731, 77 L.Ed. 1480. 

Ala.—Moorer v. Tensaw Land & 
Timber Co., 38 So.2d 586, 251 Ala. 
576. 

Ariz.—Valley Nat. Bank of Phoenix 

V. Shumway, 163 P.2d 676, 63 Ariz. 
490. 

Ill.—Illinois Refining Co. v. We^ch, 
173 N.E. 345, 341 Ill. 292. 

Ky.—Louisville Joint Stock Land 
Bank v. McNeely, 102 S.W.2d 389, 
267 Ky. 425—City of Louisa v. 
Horton, 93 S.W.2d 620, 263 Ky. 739 
—^Anspacher v. Utterback's Adm'r, 
68 ■S.W.2d 15, 252 Ky. 666. 

Mo.—Severs v. Williamson, App., 209 
S.W.2d 572—Short v. White, 133 S. 

W. 2d 1039, 234 Mo.App. 499. 

Minn.—^Holden v. 'Farwell, Ozmun, 

Kirk & Co., 27 N.W.2d 641, 223 
Minn. 550. 

N. J.^—^Long V. Republic Varnish Ena¬ 
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mel & Lacquer Co., 169 A. 860, 115 
N.J.Eq. 212. 

N.C.—Nantahala Power & Light 'Co. 

V. Clay County, 197 S.E. 603, 213 
N.C. 698—Baker v. Sharpe, 170 S.E. 
657, 205 N.C. 196. 

Pa.—In re Woods' Estate, 38 A.2d 28, 
350 Pa. 290—Page v. Wilson, 28 A. 
2d 706, 150 Pa.Super. 427—Nort¬ 
hampton Nat. Bank of Easton v. 
Holland. 190 A. 483, 126 Pa.Super. 
597—^Nevin v. Caldwell, 167 A. 413, 
110 Pa.Super, 19. 

W.Va.—Tildesley Coal Co. v. Amer¬ 
ican Fuel Gorp., 45 S,E.2d 750, 130 

W. Va. 720. 

Wis.—Corpus Juris cited iu Theiler 

V. Wilson Const. Co., 250 N.W. 433, 
435, 213 Wis. 171. 

48 C.J. p 659 note 26. 

4, Ill.—Compound Lumber Co. v. 

Murphy, 48 N.E. 472, 169 Ill. 343. 

5- Ala.—^lilayer v. Gewin, 76 So. 307, 
200 Ala. 391. 

Vt.—^Emery v. Tichout, 13 Vt. 15. 

6. Ill.—Haas Electric, etc., Co. v. 
Springfield Amusement Park Co., 
86 N.E. 248, 236 Ill. 452, 127 Am. 
■S.R. 297, 23 L.R.A.,N.S., 620. 

48 C.J. p 660 note 29. 

7. Mich.—Shelden v. Bennett, 7 N. 

W. 223, 44 Mich. 634. 

8. Ga.—Corpus Juris cited iu Fed¬ 
eral Land Bank of Columbia v. 
Bank of Lenox, 16 S.E.2d 9, 19, 
192 Ga. 543. 

48 C.J. p 660 note 31. 

9. Minn.—^Holden v. Farwell, Oz¬ 
mun, Kirk & Co., 27 N.W.2d 641, 
223 Minn. 550. 

48 C.J. p 660 note 32. 

10. Pa.—^Page v. Wilson, 28 A.2d: 
706, 150 Pa.Super. 427. 
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Where there are several demands or items, some 
of which are legal and others illegal, a payment 
which has not been applied by either the debtor 
or the creditor will be applied by the court to the 
legal charges rather than to unlawful claims,and, 
where payments have been made and applied to un¬ 
enforceable demands under a mistake of fact, such 
payments may be reapplied to other enforceable de¬ 
mands in an action brought to recover the balance 
due.^2 Where the payment is made, however, un¬ 
der circumstances indicating the intention of the 
debtor to apply the payment to an illegal or un¬ 
enforceable demand, an effective application to such 
demand is held to have been made.^^ 

§ 75 . - Principal and Interest 

A payment made on an indebtedness consisting of 
principal and interest, not applied by either the debtor 
or the creditor, will be applied by the court first to the 
interest due and then to the principal. 

The general rule under both the civil and common 
lawi4 is that, in the absence of evidence of the 
parties’ intention to make a different application, 
a payment made on an indebtedness consisting of 
principal and interest, not applied by either the 
debtor or creditor, will be applied first to the in¬ 
terest due and then to the principalis Where there 
are a number of debts, the court will not apply 
the payment to the interest on all of the debts be¬ 


fore making an application to the principal of any 
of themiS unless there is in fact but one debt evi¬ 
denced by different instruments or transactions, 
but the court will apply partial payments to the sat¬ 
isfaction first of the interest, then of the principal 
of the debt first falling due, and, following that, 
first the interest, then the principal of each succeed¬ 
ing debt in order.^S 

The rule requiring application of pajunents to in¬ 
terest first applies where the payment is made by 
note as well as by money,where a debt is one 
on which interest is given as damages as well as 
where it expressly draws interest,20 and to trans¬ 
actions where an agreement for an usurious rate 
of interest has been repudiated, the application be¬ 
ing restricted, however, to the amount of interest 
due computed at the legal rate.^i A payment will 
not be applied to interest not due at the time the 
payment was made^s even though such interest 
was not paid when it fell due.23 Application will 
be made to the principal rather than to interest 
where the parties have so agreed^^ and where such 
intention is established by clear and conclusive evi¬ 
dence.^® 

Surplus after payment of interest due. If the 
payment is in excess of the interest due at the time, 
the balance is imputed to the principal, whether it 
is a general payment^® or a payment for interest 
only.It has been held that where a payment 


11. Tex.—Smith v. Good, Civ.App., 
119 S.W.2d 593. Error refused— 
Brownfield State Bank v- Hudson, 
Civ.App., 73 S.W.2d 140, error re¬ 
fused. 

48 C.J. p 660 note 40. 

Application by court to earliest legal 
items of running account see supra 
§ 72 b. 

12. Mass.—^Burr v. Crompton, 116 
Mass. 493. 

13. N.H.—Hall V. Clement, 41 N.H. 
166- 

48 C.J. p 660 note 42. 

14. Puerto Rico.—^Ruifer v. Patxot, 
1 Puerto Rico Fed. 357. 

15. U.S.—^Helvering v. Brier, C.C.A. 
4, 79 F.2d 501. 

Cal.—Morrison v. Landers, 133 P.2d 
34, 56 Cal.App.2d 607. 

B.C.—Barker v. Magruder, 95 P.2d 
122, 68 App.D.C. 211. 

Hawaii.—^Nawahi v. First Trust Co. 
of Hilo, 30 Hawaii 359. 

111.—Cohen v. City of Chicago, 36 
N.E.2d 220, 377 Ill. 221—Bismarck 
Hotel Co. V. Tyrrell, 47 N.E.2d 544, 
318 Ill.App. 230. 

Keb.—^Morris’ Guardianship v. Cu¬ 
sack, 16 N.W.2d 442, 145 Neb. 319, 
156 A.L.R. 932, 


N.J.—State V. Erie R. Co,. 42 A.2d 
759, 23 N.J.Misc. 203. 

N.T.—^Van Schaick v. Aron, 10 N.Y. 

S.2d 550, 170 Misc. 520. 

Tex.—^Reid v. Ramsey, Civ.App., 143 
S.W.2d 793—^First Nat. Bank in 
George West v. Frost Nat. Bank 
of San Antonio, Civ.App., 142 S. 
W.2d 555, error dismissed, judg¬ 
ment correct—^Ball v. Bankers 
Life Co., Civ.App., 103 S.W.2d 1111, 
error dismissed—Corpus Juris cit¬ 
ed in J. I. Case Co. v. Laubhan, 
Civ.App., 64 S.W.2d 1079, 1080. 
Utah.—Petty v. Clark, 192 P.2d 589. 
48 C.J. p 662 note 69. 

16. Ark.—Brittian v. McEam, 164 S. 
W.2d 435, 204 Ark. 647—Rich v. 
Hankins, 160 S.W.2d 44, 203 Ark. 
1082. 

17. Ark.—Corpus Juris quoted iu 
Brittian v. McKim, 164 S.W.2d 435, 
438, 204 Ark- 647—Corpus Juris 
quoted iu Rich v. Hankins, 160 S. 
W.2d 44, 45, 203 Ark. 1082. 

48 C.J. p 663 note 88. 

18. Ark.—Corpus Juris quoted iu 
Brittian v. McKim, 164 S.W.2d 435, 
436, 207 Ark. 647—Corpus Juris 
quoted iu Rich v. Hankins, 160 S. 
W.2d 44, 46, 203 Ark. 1082. 

48 C.J. p 663 note 87. 
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19. N.C.—North v. Mallett, 3 N.C. 
151. 

20. Ill.—Cohen v. City of Chicago, 
36 N.E.2d 220, 377 Ill. 221. 

N.Y.—Shepard v. New York, 110 N. 
E. 435, 216 N.Y. 251, Ann.Cas.l917C 
1062. 

21. N.Y.—Stanley v. Franco-Ameri- 
can Ferment Co., 161 N.T.S. 365, 
97 Misc. 401. 

22. Hawaii.—^Nawahi v. First Trust 
Co. of Hilo, 30 Hawaii 359. 

23. Hawaii.—^Nawahi v. First Trust 
Co. of Hilo, supra. 

24. Ill.—Cohen v. City of Chicago, 
36 N.E.2d 220, 377 Ill. 221. 

N.J.—State V. Erie R. Co., 42 A.2d 
759, 23 N.J.Misc. 203. 

48 C.J. p 662 note 70. 

25. N.J.—^Benson v. Reinshagen, 72 
A. 954, 75 N.J.Eq. 358. 

48 aJ. P 662 note 71. 

26. Hawaii.—^Nawahi v. First Trust 
Co. of Hilo, 30 Hawaii 359. 

N.Y.—^Van Schaick v. Aron, 10 N.Y. 

S.2d 550, 170 Misc. 520. 

Utah.—^Petty v. Clark, 192 P.2d 589, 
48 C.J. p 662 note 78. 

27. N.J.—^Beshier v. Holmes, IS A. 
75, 44 N.J.Eq. 581. 

S.O.—^Mooi»8 V. Holland, 16 S.C. 15. 
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of interest at an agreed rate in excess of the legal 
rate has been voluntarily made, the excess pay¬ 
ment may not be applied to the principal,2S and 
where there was no proof of a usurious agreement, 
or anything to show that usurious interest was giv¬ 
en or accepted in consideration of an extension of 
the time of payment of the loan, interest in ex¬ 
cess of the legal rate, voluntarily paid by the bor¬ 
rower, may not be credited on the principal,2 9 but it 
has also been held that payments by a debtor in 
excess of the interest payable on the debt will be 
applied to the principal of the debt and will not be 
treated as compensation for extensions of time al¬ 
though they were so denominated by the parties 

when made.20 

Advance payments. If neither principal nor in- 

E. BIGHTS OF 

§ 76. In General 

As a general pule, the exercise of the right of appro¬ 
priation of payments belongs exclusively to the debtor 
and creditor and no third person may control or compel 
an appropriation different from that agreed on or made 
by them. 

As a general rule, the exercise of the right of ap¬ 
propriation of pa 3 mients belongs exclusively to the 
debtor and creditor and no third person may con¬ 
trol or compel an appropriation different from that 


terest is due, some authorities hold that the payment 
must be applied to the principal,21 but other au¬ 
thorities hold that it should be applied to the ex¬ 
tinguishment of principal and such proportion of 
interest as has accrued on the principal so extin¬ 
guished,2 2 while still other authorities hold that 
the advance payment must be applied first to the 
extinguishment of interest up to the time when 
pa 3 mient is made and then to the principal pro 
tanto.23 Where a contract provides for advance 
payments and their application to principal and in¬ 
terest in a particular way, the court will carry out 
the intention of the parties.2^ Payments of in¬ 
terest by mistake, when no interest was due, are to 
be applied as payments on the principal debt at the 
date of maturity of the obligation.25 

IIRD PERSONS 

agreed on or made by them,26 but, where neither the 
debtor nor the creditor makes an application of a 
payment, the court, in making a just and equitable 
application of the payment may consider the inter¬ 
ests of third persons.27 Thus persons secondarily 
liable on one or more of the debts may not con¬ 
trol the application of a payment by the debtor or 
the creditor,2 8 and neither the debtor nor the credi¬ 
tor is required to apply payments in a manner most 
beneficial to such persons,29 and the court, in mak- 


28. Me.—Camden Sav. Bank v, Gil¬ 
ley, 21 A. 746, 83 Me. 72. 

48 C.J. p 662 note 80. 

29. N'.T.—Bos worth v. Kinghorn, 87 
N.Y.S. 983, 94 App.Dxv. 187, af¬ 
firmed 72 JSr.E. 1139, 179 N.Y. 590, 

30. Mich.—Leon v. Zlatkin, 251 N. 
W. 377, 265 Mich. 225—^Bateman v. 
Blake, 45 N.W. 831, 81 Mich. 227. 

31. Ky.—^Ross V. Rees, 43 S.W. 215, 
19 Ky.L. 1215. 

48 C.J. P 662 note 82. 

32. Ind.—^Jacobs v. Ballengrer, 29 N. 
B. 782, 130 Ind. 231, 15 L.R.A. 169. 

48 C.J. p 662 note 83. 

33. Cal.—^Monroe v. Fohl, 14 P. 514, 
72 Cal. 568. 

48 C.J. P 662 note 84. 

34. Kan.—Mize v. Hugg-ins, 223 P. 
1097, 115 Kan. 634. 

48 C.J, p 663 note 85. 

35. Ky.—Carr v. Robinson, 8 Bush 
269. 

IT.C.—^Underwood v. Jefferson Stand¬ 
ard L, Ins. Co.. 08 S.E. 832, 835. 
177 N.C. 327. 

36. Ark.—White River Production 
Credit Ass’n v, Griffin, 128 S.W.2d 
701, 198 Ark. 249—National Surety 
Co. V. Southern Lumber & Supply 
Co., 24 S.W.2d 964, 181 Ark. 105. 

Minn.—^Lawson v. Walstad &, Pear¬ 


son Inv. Co., 225 N.W. 725, 177 
Minn. 560. 

N.H.—Arfanis v. Claremont Nat. 
Bank. 180 A. 251, 87 N.H. 380. 

Okl.—CJorpus Juris cited in Archer 
V. Osage Federal Savings & Loan 
Ass'n, 112 P.2d 162, 165, 188 Okl. 
603. 

Tex.—Gourley v. Iverson Tool Co., 
Civ.App., 186 ■S.W.2d 726, refused 
for want of merit—Corpus Juris 
cited ia First Nat. Bank of Pitts¬ 
burgh v, Girard, Civ.App., 40 S.W. 
2d 849. 850. 

Wyo.—Corpus Juris quoted in State 
Bank of Wheatland v. Turpen, 34 
P.2d 1, 12, 47 Wyo. 284. 

48 C.J. p 663 note 90. 

37. Fla.—^Merker v. Lake Region 
Packing Ass'n, 172 So. 702, 126 
Fla. 589, modified on other grounds 
174 So. 229. 128 Fla. 208—Alford v. 
Leonard, 102 So. 885, 88 Fla. 532. 

Ga.—^Federal Land Bank of Columbia 
V. Bank of Lenox, 16 S.E. 2d 9, 192 
Ga. 543. 

Ky.—Corpus Juris cited in Louisville 
Joint Stock Land Bank v. McNeely, 
102 S.W.2d 389, 392, 267 Ky. 425. 

Miss.—^Peoples Bank v. Gore, 172 So. 
506, 178 Miss. 216. 

Pa.—In re Woods’ Estate, 38 A.2d 28, 
350 Pa. 290—^Page v. Wilson, 28 

280 


A.2d 706, 150 Pa.Super. 427— 

Northampton Nat. Bank of Easton 

V. Holland, 190 A. 483, 126 Pa.Su¬ 
per. 597. 

Wis.—Marshall & Ilsley Bank v. ^ 
Hackett, HofC & Thiermann, 250 N. 

W. 866, 213 Wis, 426. 

48 C.J. p 663 note 94. 

Pro rata distribution 

Ga.—^Federal Land Bank of Columbia 
V. Bank of Lenox, 16 S.E.2d 9, 192 
Ga. 543. 

38. Ark.—^White River Production 
Credit Ass’n v.- Griffin, 128 S.W. 2d 
701, 198 Ark. 249—^National Surety 
Co. V. Southern Lumber & Supply 
Co., 24 S.W.2d 964, 181 Ark. 105. 
Cal.—^Bank of America Nat. Trust Sc 
Savings Ass’n v, Kelsey, 44 P.2d 
617, 6 Cal.App.2d 346. 

La.—^Robson v, McKoin, 18 La.App. 
544. 

Okl.—Cooper v. Federal Nat. Bank 
of Shawnee, 53 P.2d 678, 175 Okl. 
610. 

Guarantors see Guaranty § 78. 

Sureties see the C.J.S. title Princi¬ 
pal and Surety $ 144, also 50 C.J. 
p 104 note 70 et seq. 

39- Ariz.—^Valley Nat, Bank of 
Phoenix v. Shumway, 163 P.2d 676, 
63 Ariz. 490. 

Ark.—^National Surety Co. v. South- 
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ing application of a payment where the debtor and 
creditor have failed to do so, is not required to 
apply it so as to exonerate such persons but 
where neither the debtor or the creditor made ap¬ 
plication of a payment the court will apply it to 
a debt existing at the time of the payment and to 
the relief of one secondarily liable thereon rather 
than apply it on a subsequently incurred debt‘s^ 

The rule permitting appropriation by debtor or 
creditor free from the control of third persons goes 
on the assumption that pa 3 ’’ment is being made out 
of the debtor's property, and will not therefore sup¬ 
port an appropriation by debtor or creditor where 
made with property or the proceeds of property 
belonging to a third person and without the lat¬ 
ter's knowledge or consent, *^2 where the funds 

for payment are secured from the third person with 
his knowledge or consent, fraudulently obtained, 
the creditor's right to appropriate will not be af¬ 
fected thereby if he himself had no knowledge of 

the fraud.'^3 

Debtor^s wife. The debtor's wife, even though 
she has joined in the execution of a note and mort¬ 
gage, has no control over the right and power of 
her husband to direct the application of his money 
or funds to the payment of his debts.^^ There are 
exceptions to this rule, as where the wife furnished 
the money 45 or where the money came from a fund 
or source which the wife helped to create.^^ 
Where the husband makes a payment to a mortgagee 
without applying it, the mortgagee may apply the 


payment on another debt owed him by the hus- 
band,^'^ and, where neither the husband nor the 
creditor applies a pa^^ment, the court may appi}’' 
it to an unsecured debt in preference to the mort¬ 
gage debt.^s 

§77. Enforceable Rights and Equities 

If no specific appropriation of payments is made 
by either party until enforceable rights of third persons 
holding under the debtor have been created, the creditor 
may not appropriate payments so as to affect such rights 
if they may be protected by a different appropriation. 

If no specific appropriation of payments is made 
by either party until enforceable rights of third 
persons holding under the debtor have been created, 
the creditor may not so appropriate payments made 
by the debtor as to affect such rights if, by a dif¬ 
ferent appropriation, they may be protected.The 
parties may not apply a pa^^ment to an invalid debt 
to the prejudice of a subsequent creditor-^® 

§78. - Subsequent Mortgagees or Lienors 

Where the payment is made from funds or property 
subject to a mortgage or other lien, the payment may 
not be applied to other debts of the debtor over the 
objection of the persons claiming the lien. 

Where the payment is made from funds or prop¬ 
erty subject to a mortgage or other lien, such pay¬ 
ment may not be applied to other debts of the debtor 
against the objection of the person claiming the 
lien.51 The rule does not apply in the absence of 
an objection by such claimant to the appropriation 
as made,52 or where it clearly appears that the 


ern Lumber & Supply Co., 24 S.W. 
2d 964, 181 Ark. 105. 

Iowa.—Mitchell v. Burgher, 249 N. 

W. 357, 216 Iowa 869. 

Okl.—Cooper v. Federal Nat. Bank 
of Shawnee, 53 P.2d 678, 176 Okl. 
610. 

Wis.—In re Stone's Will, 248 N.W, 
448, 211 Wis. 518. 

40. U.S.—^Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk, O.C.A.N.T., 66 F.2d 730. 
certiorari denied 54 S.Ct. 346, 290 

U. S, 702, 78 L.JSd. 603. 

Ariz.—^Valley Nat. Bank of Phoenix 

V. Shumway, 163 P.2d 676, 63 Ariz. 
490. 

Cal.—Bank of America Nat. Trust & 
Savings Ass’n v, Kelsey, 44 P.2d 
617, 6 CaLApp.2d 346. 

41. Or.—^Fatland v. Wentworth & 
Irwin, 40 P.2d 68, 149 Or. 277, 97 
A.L.II. 339. 

42. Mass.—^Johnson, etc., Co. v. 
Longley Luncheon Co., 92 N.F. 
103S, 207 Mass. 52. 

48 C.J. p 663 note 91. 

43. Ga.—Tanner v. Lee, 49 S.B. 692, 
121 Ga. 524. 


Minn.—Ganley v. Pipestone, 191 N. 

W. 738, 154 Minn. 193. 

44. Md.—^Frazier v. Lanahan, 17 A. 
940, 71 Md. 131. 

Okl.—^Archer v. Osage Federal Sav¬ 
ings & Loan Ass’n of Pawhuska, 
112 P.2d 162, 188 Okl. 603. 

Wis.—Bertschy v. Bank of Sheboy¬ 
gan, 61 N.W. 1115, 89 Wis. 473. 
Invasion, of homestead rights 

Where husband and wife jointly 
executed note and mortgage on 
homestead to secure note, and pro¬ 
vided therein for certain monthly 
payments and directed application 
of monthly payments in a certain 
manner, the fact that husband there¬ 
after made certain monthly pay¬ 
ments from his own funds to creditor 
and directed application of such pay¬ 
ments to another debt instead of the 
debt against the homestead did not 
constitute an invasion of homestead 
rights of husband or wife.—Archer 
V. Osage Federal Savings & Loan 
Ass'n of Pawhuska, 112 P.2d 162, 188 
Okl. 603. 

45. Okl.—^Archer v. Osage Federal 
Savings & Loan Ass’n of Pawhus¬ 
ka, supra. 


46. Okl.—Archer v. Osage Federal 
Savings ^ Loan Ass’n of Pawhus¬ 
ka, supra. 

47. 'S.C.—Greig v. Smith, 7 S.E. 610, 
29 S.C. 426. 

48. Md.—^Frazier v. Lanahan, 17 A. 
940, 71 Md. 131. 

49. Neb.—^Belcher v. J. 1. Case 
Threshing Mach. Co., Ill N.W. 848, 
78 Neb. 798. 

48 C.J. p 663 note 93. 

Bights of third persons involved 
The rule that, in the absence of 
direction, the creditor may deter¬ 
mine the application of payments 
does not obtain when the rights of 
third persons are involved.— 
Schwulst Gerling Co. v. Frost, 269 
IlLApp. 213. 

50- Pa.—Greene v. Tyler, 39 Pa. 361. 
51. Ark.—^Herweigh v. Hall, 292 S. 

W. 97, 172 Ark. 1148. 

Ga.—^Federal Land Bank of Columbia 
V. Bank of Lenox, 16 S.E.2d 9, 192 
Ga, 543. 

52- Mont.—Conrad Mercantile Co. v. 

Siler, 241 P, 617, 75 Mont. 36. 

48 C.J. p 664 note 97. 
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secured creditor receiving the money paid it in the 
debtor’s behalf to third persons holding claims 
against the latter, and had no interest in them, and 
in good faith acted only as the agent of the debtor 
in the transaction,or where the person who later 
becomes the assignee of the mortgage is a stranger 
thereto at the time the appropriation of the payment 
is made.^^ 

§ 79. - Promise to Third Person 

Where the debtor is under a duty to a third person 
to apply a payment to a particular debt, and the creditor 
knows of such duty, the payment must be so applied. 

Although the right of the debtor or creditor to 
appropriate to any debt will not be affected by a 
promise to a third person made without considera¬ 
tion to appropriate to a particular debt,^^ where 
the debtor is under a duty to a third person to ap¬ 
ply a payment to the discharge of a particular debt, 
and the creditor knows of such duty, the payment 
must be so applied.^s It has been held that, in or¬ 
der for this rule to apply, it does not suffice that 
the debtor is under a duty to the third person to 
pay the debt, but he must be under a duty to devote 
to that debt the very money with which the pa^mient 


is made-S*^ Where the debtor procures a loan on 
the representation that it will be applied to the 
payment of a particular debt, he is estopped to 
apply the payment otherwise, and the estoppel 
extends to a creditor having knowledge of the 
facts but where the debtor fails to apply the 
payment the creditor is free to apply the payment 
to any debt where he is ignorant of the third per¬ 
son’s rights.60 Where neither the debtor nor the 
creditor applies a payment, it has been held that 
the court will apply it to a matured debt which the 
debtor is under a duty to a third person to pay im¬ 
mediately rather than to one where he is under no 
such duty. 61 

§ 80. Effect of Appropriation Once Made 

An appropriation of a payment by either party may 
not be changed so as to affect injuriously the rights 
of a third person. 

An appropriation by either party may not after¬ 
ward be changed so as to affect injuriously the 
rights of a third person, 62 nor, in the absence of 
fraud, will an appropriation once made by the 
creditor and the debtor be afterward changed on 
the demand of a third person. 63 


vin. PLEADiisra, evidence, teial, and review 

A. IN GENERAL 


§ 81. Nature of Defense 

As a general rule, payment is an affirmative de¬ 
fense. 


Payment is ordinarily a matter of affirmative 
defense,64 and as such is ordinarily required to be 
specifically pleaded, as discussed infra § 84. Ac- 


53. Ga.—^Farmers*, etc., Bank v. 
Reeves, 92 S.E. 971, 20 Ga.App. 219. 

54. Ala.—^I^Ieers v. Sitz, 96 So. 137, 
209 Ala. 264. 

55. Tex.—^Peck v. Powell, Civ.App., 
259 S.W. 640, reversed on other 
grounds, Com.App., 271 S.W. 891. 

56. U.S.—U. S. for Use of Carroll v. 
Beck, C.C.A.Tenn., 151 P.2d 964, 
166 A.L.R. 637—R. P. Farnsworth 
& Co. V. Electrical Supply Co., C. 
C.A.La., 112 F.2d 150, 130 A.L.R. 
192, rehearing denied 113 F.2d 111, 
130 A.Li.R. 197, certiorari denied 61 
S.Ct. 139, 311 U.S. 700, 85 L.Ed. 
454. 

Ark.—^Townsend v. Caple, 99 S.W.2d 
258, 193 Ark. 297. 

Iowa.—Mitchell v. Burgher, 249 N.W. 
357, 216 Iowa 869. 

La.—Madison Lumber Co. v. Helm, 
13 So.2d 349, 202 La. 1061—Hort- 
man-Salmen Co. v. jSTaauin, 126 So. 
453, 12 La.App. 491. 

48 C.X P 664 note 2. 

Payment from particular fund see 
supra § 64. 

57. U.S.—U. S. for Use of Carroll v. 


Beck, C.C.A.Tenn., 151 P.2d 964, 
166 A.L.R. 637. 

58. Iowa.—^Mitchell v. Burgher, 249 
H.W. 357. 216 Iowa 869. 

59. Iowa.—Mitchell v. Burgher, su¬ 
pra. 

60- Iowa.—Stookesberry v. Burgher, 
262 Isr.W. 820, 220 Iowa 916—Mitch¬ 
ell V. Burgher, 249 N.W. 357, 216 
Iowa 869. 

61. Minn.—Holden v. Farwell, Oz- 
mun, Elirk & Co., 27 H.W,2d 641, 
223 Minn. 550. 

62. U.S.—In re McElmurray, D.'C.S. 
C., 47 F.Supp. 15. 

Ala.—^Royal Indemnity Co. v. Young 
& Vann Supply Co., 144 So. 532, 
225 Ala. 591. 

Ark.—^National Surety Co. v. South¬ 
ern Lumber & Supply Co., 24 S.W. 
2d 964, ISl Ark. 105. 

Cal,—Hart, Schaffner & Marx v. 
Vaughn, 62 P.2d 377, 17 Cal.App.2d 
516—^Johnston v. Groom, 278 P. 
935, 99 CaLApp. 462. 

Tenn.—^Weaver v. Ogle, 2 Tenn.App. 
563. 

48 C.J. P 664 note 3. 
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Consent of both persons 
Tenn.—-First Nat. Bank of Stuttgart, 
Ark. v. Bovay, 13 Tenn,App. 689 
—^Weaver v. Ogle, 2 Tenn.App. 563. 

63. U.S.—McVay v. Swift, U.C.La., 
24 F.Supp. 200, affirmed. C.C.A., 102 
F.2d 771, certiorari denied 60 S.Ct. 
87, 308 U.S. 572, 84 L.Ed. 480. 

Cal.—^Nuckolls v. Bank of California, 
Nat, Ass’n, 74 P.2d 271, 10 Cal.2d 
278. 

La.—Merchants', etc.. Bank v. Her- 
vey Plow Co., 14 So. 139, 45 La.Ann. 
1214. 

Utah.—^Petty v. Borg, 150 P-2d 776, 
106 Utah 524. 

No knowledge of third person’s eg.ni- 
ty 

Creditor's application of payment 
in good faith as directed is conclu¬ 
sive against third person claiming 
equity of which creditor had no 
knowledge.—^Anderson v. Northwest¬ 
ern Trust Co., 238 N.W. 164, 184 
Minn. 200. 

64. U.S.—Person v. U. S., C.C.A. 
Ark., 112 F.2d 1—Weidenfeld v. 

' Pacific Imp. Co., C.’C.A.N.Y., 43 F. 
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cording to some authorities, however, the rule does 
not apply where plaintiff seeks to establish his right 
to a remedy against one other than the original 
obligor,®^ or where the interests of a third person 
are involved against whom plaintiff is entitled to 
proceed only in the event that payment has not 
•been made by someone else.®® 

B. PK 

§ 82. Allegation of Nonpayment 

As a general rule, nonpayment need not be alleged 
^n the petition, declaration, or complaint, except where 
failure to pay must be stated as an essential element of 
the cause of action. 

While allegations negativing payment are usually 
not improper,®9 as a general rule, nonpayment need 
not be alleged in the petition, declaration, or com- 


The defense is a meritorious one,®'^ and as long 
as the merits of a case remain untried, the court 
will relieve the party who, under misapprehension 
or want of proper knowledge of his case, has in 
good faith filed pleadings or made agreements 
which operate to defeat a full presentation of his 
rights.®® 


plaint,'^® except where failure to pay must be stated 
as an essential element of the cause of action. 
According to some authorities, where facts appear 
on the face of plaintiff's pleading which, together 
with the presumption arising therefrom, raise an 
implication of payment, such implication should be 
negatived by plaintiff, '^2 ^^d, where there is a pre- 


2d 817, certiorari denied 51 S.Ct. 
102, 282 U.S. 890, 75 L.Ed. 784— 
Chidsey v. Lipschitz & Peters, D. 
C.Pa., 38 P.2d 104—U. S., for Use 
and Benefit of Johnson, v. Morley 
Const. Co., D.C.N.T., 17 P.Supp. 
378. 

Ill.—^Department of Finance v. 
Schmidt, 29 N.B.2d 530, 374 Ill. 351 
—^Lindbloom Auto Parts Co. v. Lib¬ 
erty Foundries Co., 48 N.E.2d 430, 
318 Ill.App. 646—Hish v. Shelby 
County, 47 N.E.2d 107, 317 Ill.App. 
540. 

Mich.—Biber v. Morris, 272 N.W. 700, 
279 Mich. 344. 

Mo.—^Duffy v. Barnhart Store Co., 
App., 202 S.W.2d 520—^Pflanz v. 
Pfianz, 177 S.W.2d 631, 237 Mo. 
App. 873—^Hay craft v. Hay craft, 
App., 154 ■S.W.2d 617—^Macon Coun¬ 
ty Levee Dist. No. 1 v. Goodson, 22 
S.W.2d 651, 224 Mo.App. 131. 

Neb.— Corpus Juris cited in Wash¬ 
ington V. Beselin, 4 N.W. 2d 753, 
756, 141 Neb. 638—Burke v. Mung- 
er. 292 N.W. 53, 138 Neb. 74—Citi¬ 
zens Nat. Bank of Muskogee v. 
Rawley, 267 N.W. 151, 131 Neb. 
10 . 

N.Y.—^Popkin v. Original Novelty Co., 
92 N.Y.S.2d 36, 196 Misc. 120— 
Sanchez v. Spitzka, 48 N.Y.S.2d 
184, 183 Misc. 413—^Keiper v. Ami- 
co, 20 N.Y.S.2d 480, 174 Misc. 211 
—Pry V. Williams, 254 N.Y.S. 43, 
141 Misc. 815—Spiegel, Inc., v. 
Fashion Play Togs, 83 N.Y.S.2d 
762. 

N.D.— Corpus Juris cited in Hughes 
V. Wachter, 238 N.W. 776, 781, 61 
N.D. 513. 

Ohio.—Creek v. Becker, App., 67 N. 
E.2d 566—^Hartford Accident & In¬ 
demnity Co. V. Morgan, 32 N.E.2d 
425, 66 Ohio App. 108—'Sullivan v. 
Sullivan, 31 N.E.2d 165, 66 Ohio 
App. 315. 

Dkl.—^Eggleston v. Orient Ins. Go., 


80 P.2d 273. 183 Okl. 69—Ingram v. 
Oklahoma Nat. Bank of Clinton, 56 
P.2d 406, 176 Okl. 544—Sullins v. 
Domer, 54 P.2d 391, 176 Okl. 45— 
Washington v. Mechanics & Trad¬ 
ers Ins. Co., 50 P.2d 621, 174 Okl. 
478—^Eysenbach v. Robert W. Hunt 
Co., 282 P. 295, 140 Okl. 138—Re¬ 
serve Loan Life Ins. Co. v. Sim¬ 
mons, 282 P. 279, 140 Okl. 212. 

Or.—^Pahnrich Grocery Co. v. Paul¬ 
sen, 193 P. 422, 134 Or. 247. 

Tex.—EWorld Broadcasting System v. 
Eagle Broadcasting Co., Civ.App., 
162 S.W.2d 463, error dismissed— 
Ottenhouse v. Abernathy, Civ.App., 
110 S.W-2d 968—Jefferson Standard 
Life Ins. Co. v. Lindsey, Civ.App., 
94 S.W.2d 549, error dismissed— 
Texas Employers* Ins. Ass’n v. Ed¬ 
wards, Civ.App., 59 S.W.2d 885— 
Kohn V. Zaludek, Civ.App., 38 S. 
W.2d 110. 

Wash.—Creditors* Ass*n v. Pry, 37 
P.2d 688, 179 Wash. 339. ! 

Wis.—Virkshus v. Virkshus, 26 N. 
W.2d 156, 250 Wis. 90—Peart v. 
Schwenker, 227 N.W. 945, 200 Wis. 
200 . 

48 C.J. P 664 note 5. 

XTew matter 

Usually, under the codes, payment 
is new matter constituting a de¬ 
fense. 

Ind.—^Hoadley v. W. T. Rawleigh Co., 
44 N.E.2d 231, 112 Ind. 565—W. T. 
Rawleigh Co. v. Snider, 194 N.E. 
356, 207 Ind. 356. 

Mont.—^Davis v. Sullivan. 62 P.2d 
1292, 103 Mont. 452. 

Special defense 

La.—^Etheridge-Atkins Corporation v. 
City of Alexandria, App., 178 So. 
673—Eustis V. St. Germain, App., 
161 So. 203—^Monroe Grocer Co. v. 
Barron, 134 So. 735, 16 La.App. 
357—^Prank De Latour, Inc., v. Bos- 
careno, 126 So. 743, 12 La.App. 596 
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—Times-Picayune Co. v. Jacobs, 
126 So. 741, 13 La.App. 1. 

48 C-J. p 664 note 5 [a]. 

Whether in whole or in part pay-, 
ment is an afllrmative defense.— 
Smith V. Smith, 247 N.W. 106, 262 
Mich. 60. 

65. N.Y.—Sanchez v. Spitzka, 48 N. 
Y.S.2d 184, 183 Misc. 413. 

66. N.Y.—Keiper v. Amico, 20 N.Y. 
S.2d 480, 174 Misc. 211. 

67. N.H.—Beals v. Hill. 58 N.H. 61. 

68. N.H.—^Beals v. Hill, supra. 

48 C.J. p 664 note 8. 

69. Conn.—^Apuzzo v. Hoer, 4 A.2d 
424, 125 Conn. 196, 121 A.L.R. 542. 

N.Y.—^Bracket v. Wilkinson, 13 How. 
Pr. 102. 

70. Ariz.—^Bank of Lowell v. Cox, 
279 P. 257, 35 Ariz. 403. 

Conn.—Apuzzo v. Hoer, 4 A.2d 424, 
125 Conn. 196, 12 A.L.R. 542. 

Ind.—Hoadley v. W. T, Rawleigh Co., 
44 N.E.2d 231, 112 Ind. 563. 

Mo.—^Macon County Levee Dist. No. 
1 V. Goodson, 22 S.W.2d 651, 224 
Mo. App. 131. 

48 C.J. p 665 note 16. 

71. Cal.—^Pancher v. Brunger, 211 
P.2d 633, 94 Cal.App.2d 727—Love¬ 
lace V. Free, 35 P.2d 342, 140 Cal. 
App. 264. 

Iowa.—^Andrew v. Boyd, 241 N.W. 
423, 213 Iowa 1277. 

Mo.—Macon 'County Levee Dist. No. 
1 V. Goodson, 22 S.W.2d 651, 224 
Mo.App. 131. 

N.D.—Corpus Juris cited in Hughes 
V. Wachter, 238 N.W. 776, 781, 61 
N.D. 513. 

48 C. J. p 665 note 17. 

In action on contract generally see 
Contracts § 546. 

72. Ariz.—^Bank of Lowell v. Cox, 
279 P. 257, 35 Ariz. 403. 
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‘sumption of payment from lapse of time, facts re¬ 
butting such presumption must be alleged. 

Where an allegation of nonpayment is considered 
as an essential element in the statement of a cause 
of action, it has been held that the declaration 
must allege nonpa 3 mient generally so as to exclude 
payment not only when the debt fell due but also 
subsequently^^ An allegation that defendant “has 
not paid the said sum of . . . nor any part 

thereof, but the same sum is . . . still due and 

wholly unpaid,” is sufficient,*^^ but an allegation of 
indebtedness at a time prior to the filing of the com¬ 
plaint is insufficient.'^® 

§ 83. Payment as a Defense 

a. In general 

b. Nature of plea 

c. Time to plead 

a. In General 

As a general rule, payment may be pleaded specially. 

Payment may be pleaded specially,'^7 even, accord¬ 
ing to some authorities, where it may be shown un¬ 
der the general issue.*^® The propriety of joining the 
plea of payment with other pleas is discussed in the 
C.J.S. title Pleading § 121, also 48 C.J. p 668 notes 
48-53. 

Part payment. According to some authorities, 
subject to certain exceptions,'^9“ a plea of part pay¬ 
ment of the debt demanded is pro-per, and, if es¬ 
tablished, is a good defense pro tanto.s^ According 


to other authorities, however, a plea of part pay¬ 
ment is bad,®i and the rule is recognized that the 
plea must answer the whole of a count, and not a 
part.82 The view has also been taken that, while 
a partial payment made on or before the day the 
debt was due may be pleaded,®® a plea of partial 
payment which was made after the debt was due is 
not permissible. 

Payment by third person. Satisfaction by one of 
two joint tort-feasors®® or payment by a joint obli¬ 
gor®® may be pleaded in bar to an action against the 
other; but, as a general rule, payment by a stranger 
between whom and defendant there is no privity 
cannot be pleaded by the latter in bar of a suit for 
his own debt.®^ 

Propriety in tort action. It has been said that, 
since payment is a mode of extinguishing a debt, 
a plea of payment is not an appropriate answer to 
an unliquidated demand in tort.®® 

b. Nature of Plea 

As a general rule, a plea of payment Is a plea in 
bar in the nature of a plea in confession and avoidance. 

A plea of payment is a plea in bar®® in the nature 
of a plea in confession and avoidance,®'® although it 
is not to be considered a plea in confession and 
avoidance where it constitutes a denial of the aver¬ 
ments of the declaration.®^ Where payment is made 
after the commencement of the action, and before 
issue joined, it may be pleaded in bar of the further 
maintenance of the action,®2 unless it was of the 


73. Ky.—^Hunt v. Forman, 2 Dana 
471. 

48 C.J, p 665 note 20. 

Presumption of payment from lapse 
of time generally see infra § 101. 

74. W.Wa.—^Douglass v. Central 

Land Co.. 12 W.Va. 502. 

48 C.J. p 665 note 21 [Tb]. 

75. Cal.—^Rawlinson v. Christian 

Press Assoc. Pub. Co., 73 P. 468, 
139 Cal. 620. 

48 O.J. p 665 note 21. 

76. Cal-—Fairchild v. King, 36 P. 

649, 102 Cal. 320. 

48 C.J. p 666 note 22. 

77. Isr.Y. —Schwartz v. Maygreen 

Piece Dye Worhs, 38 N.T.S. 412, 
265 App.Div. 931, appeal denied 41 
3JT.Y.S.2d 194, 265 App.Div. 1052. 

Or.—^Hattrem v. Burdick, 6 P.2d IS, 
138 Or. 660. 

48 C.J. p 667 note 35. 

Trader some statutes the propriety 
of setting up a plea of payment, in 
addition to the general issue, has 
been recognized.—Stillwell v, Rich¬ 
ards, 25 A. 831,-112 Pa. 423—49 C.J. 
p 249 note 24 £bj, p 250 note 35 £bj. 


78. Ind.—Page v. Prentice, 7 Blackf. 
322. 

48 C.J. p 667 note 35. 

79. Md.—^Rohr v. Anderson, 51 Md. 
205. 

In action on judgment see Judgments 
§ 860 c. 

80- Or.—^Hattrem v. Burdick, 6 P.2d 
18, 138 Or. 660. 

48 C.J. p 668 note 55. 

Whether evidence of part payment 
admissible under general averment 
of payment see infra § 91 b. 

81. Ark.—^Beebe v. Sutton, 7 Ark. 
405. 

82. Ark.—^Beebe v. Sutton, supra. 

83. Ky.—Gearhart v. Olmstead, 7 
Dana 441. 

84. Ky.—Gearhart v. Olmstead, su¬ 
pra, 

85. KT.T.—Knapp v. Roche, 94 N.Y. 
329. 

86. S.C.—Mitchell v. Gibbes, 2 S.C. 
D. 475. 

87. N’.T.—^Bleakley v. White, 4 Paige 
654. 

48 C.J. P 665 note 11, 
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By whom payment may be made gen¬ 
erally see supra § 3. 

88. Ala.—Alabama Western R. Co. 
V. Foshee, 62 So. 500, 183 Ala. 182. 

89. Mo.—^Houghland v. Dent, 52 Mo. 
App. 237. 

Or.—^Hattrem v. Burdick, 6 P.2d 18, 
13S Or. 660. 

48 C.J. p 667 note 37. 

90. La.—Schwartz Supply Co. v. 
Breen, App., 179 So. 626. 

Miss.—Germany v. CJ. S. Fidelity & 
Guaranty Co., 152 So. 275, 168 Miss. 
854. 

Ohio.—Sullivan v. Sullivan, 31 N.E. 

2d 165, 66 Ohio App. 315. 

48 C.J. p 667 n^te 38. 

Plea of payment as admission see 
infra § 89 b. 

91. Md.—^McCart v. Regester, 13 A. 
361, 68 Md. 429. 

48 O.J. P 667 note 39. 

92. Ind.—^Herod v. Snyder, 61 Ind. 
453. 

48 C.J. p 667 note 40. 

Plea puis darrein continuance where 
payment made after issue joined 
see infra § 85 a (1). 
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whole debt and costs, in which case it may be plead¬ 
ed in bar of the action generally. 

A plea of payment is distinguishable from a plea 
of set-offor counterclaim. 

c. Time to Plead 

In some jurisdictions payment may be pleaded at 
any time before judgment. 

In some jurisdictions payment may be pleaded 
any time before judgment,96 but it is too late to 
plead payment after judgment and an affirmance on 
appeal.®'^ 


§ 84, - N^essity of Pleading 

As a general rirlef payment as a defense must be 
specially pleaded in order to obtain the benefit of such 
defense. 

Subject to certain qualifications, the general rule 
is that payment is a defense which must be specially 
pleaded if it is to be relied on, 98 even though, ac¬ 
cording to some authorities, plaintiff has pleaded 
nonpayment. 99 According to some authorities pay¬ 
ment need not be pleaded when its effect is to show 
that a cause of action never existed.^ Likewise, it 
is not necessary to plead a payment admitted in the 
petition, 2 or where the matter pleaded is a set-off.^ 


Partial defense 

Defendant may plead payment 
made after commencement of action 
as partial defense, subject to plain¬ 
tiff’s right to costs.—^Mercantile Fac¬ 
tors’ Corporation v, Warner Bros. 
Pictures, 214 Isr.T.S. 273, 215 App.Div. 
530. 

93. Ark.—Goings v. Mills, 1 Ark. 11. 
48 C.J. p 667 note 41. 

94. Mo.—Moore v. Black, App., 275 
S.W. 549. 

48 C.J. P 667 note 42. 

Set-off distinguished from payment 
see supra § 2. 

95. Mo.—Moore v. Black, supra. 

N.T.—Burke v. Thorne, 44 Barb. 363. 
Or.—^Hattrem v. Burdick, 6 P.2d 18, 

138 Or. 660. 

48 C.J. p 667 note 43. 

Demand in reconvention 

Plea alleging failure to credit cer¬ 
tain items with demand in reconven¬ 
tion for excess was not a plea in 
compensation or of payment.—Item 
Co. V. Holmes, 1*^5 So. 626, 17 La.App. 
608. 

96. La.—Reiners v. St. Ceran, 19 La. 
Ann. 207. 

Plea puis darrein continuance where 
payment made after issue joined 
see infra § 85 a (1). 

97. Ky.—^Anderson v. Barry, 2 J.J. 
Marsh. 265. 

98. U.S,—Person v. u. S., C.C.AArk., 
112 F.2d 1—U. S. for Use and Ben¬ 
efit of Johnson v. Morley Const. 
Co., D,C.N.T., 17 F.Supp. 378. 

Conn.—^Apuzzo v. Hoer, 4 A.2d 424, 
125 Conn. 196, 121 A.L.R. 542. 

Ill.—Department of Finance v. 

Schmidt, 29 ISr.R2d 530, 374 Ill. 351 
—Lindbloom Auto Parts Co. v. Lib¬ 
erty Foundries Co., 48 N.E.2d 430, 
318 IlLApp. 645. 

Ind,—^Kerfoot v. Kessener, 84 N.E.2d 
190—^W. T- Rawleigh & Co. v. Sni¬ 
der, 194 N.E. 356, 207 Ind. 686— 
Hoadley v. W. T. Rawleigh Go., 44 
N.B.2d 231, 112 Ind.App. 563. 

La.—Campbell v. Clark, App., 43 So. 
2d 553—^Eustis v. St. Germain, 
1pp., 161 So. 203—^Monroe Grocer 


Oo. V. Barron, 134 So. 735, 16 La. 
App. 357—^Prank De Latour, Inc., 
V. Boscareno, 126 So. 743, 12 La. 
App. 596—^Andry & Feitel v. South¬ 
land Development Co., 121 So. 687, 
9 La.App. 630. 

Mich.—Smith v. Smith, 247 l^.W. 106, 
262 Mich. 60—Corpus Juris cited in 
Loomis V. Bound, 230 N.W. 944, 
945, 251 Mich. 173. 

Mo.—Emory v. Emory, 53 S.W.2d 
908—Pflanz v. Pflanz, 177 S.W.2d 
631, 237 Mo.App. 873—^Haycraft v. 
Haycraft, App., 154 S.W. 617, 

Mont.—^Davis v. Sullivan Gold Min¬ 
ing Co., 62 P.2d 1292, 103 Mont. 452. 
Neb.—^Washington v. Beselin, 4 N.W. 
2d 753, 141 Neb. 688—Burke v. 
Hunger. 292 N.W. 53, 138 Neb, 74— 
Citizens Nat. Bank of Muskogee v. 
Rawley, 267 N.W. 151, 131 Neb. 
10 . 

N.T.—^Popkin v. Original Novelty Co., 
92 N.Y.S. 36, 196 Misc. 120—Fry v. 
Williams, 254 N.Y.S. 43, 141 Misc. 
815—Spiegel, Inc., v. Fashion Play 
Togs, S3 N.Y.S.2d 762. 

Ohio.—Greek v. Becker, App., 67 N. 
E.2d 566—Sullivan v. Sullivan, 31 
N.E.2d 165, 66 Ohio App. 315. 

Okl.—Eggleston v. Orient Ins. Co., 80 
P.2d 273, 183 Okl. 69—Saunders v. 
McKee, 58 P.2d 1234, 177 Okl. 357 
'—^Ingram v. Oklahoma Nat, Bank 
of Clinton, 56 P.2d 406, 176 Okl. 
544—Sullins v. Domer, 64 P.2d 391, 
176 Okl. 45—^Washington v. Me¬ 
chanics & Traders Ins. Co., 50 P.2d 
621, 174 Okl. 478—Eysenbach v. 
Robert W. Hunt Co., 282 P. 295, 
140 Okl. 138—Reserve Loan Life 
Ins. Co. V. Simmons, 282 P. 279, 140 
Okl. 212. 

S.D.—Thompson v, Dakota Independ¬ 
ent Oil Co., 288 N.W. 148, 67 tS.D. 
27. 

Tex.—^Hoskins v. Carpenter, Civ. 
App., 201 S.W.2d 606. refused no 
reversible error—Ottenhouse v. 
Abernathy, Civ. App., 110 S,W.2d 
968—Jefferson Standard Life Ins. 
Co. V- Lindsey, Civ.App., 94 S.W.2d 
549, error dismissed—Texas Em¬ 
ployers’ Ins. Ass’n v. Edwards, Civ. 
App., 59 S.W.2d 885—^Kohn v. Za- 
; ludek, Civ.App., 38 S.W.2d llO. 
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Wis.—Virkshus v. Virkshus, 26 N.W. 

2d 156, 250 Wis. 90. 

48 C.J. P 666 note 26. 

Admissibility of evidence of payment 
under plea of general issue see in¬ 
fra § 91 c, 
zteasou for rule 

The substantial reason, considered 
apart from the technical history of 
the rule, why the burden of pleading 
payment is imposed on defendant is 
that he is in the best possible posi¬ 
tion to establish what he himself 
claims to have done in making the 
payment.—^Keiper v. Amico, 20 N.Y. 
S.2d 480, 481, 174 Misc. 211. 

Partial payments 

Mich.—Smith v. Smith, 247 N.W. 106, 
262 Mich. 60. 

48 C.J. p 666 note*26 [b]. 

Defense of payment in full must 
be specially pleaded.—^Newell Con¬ 
tracting Co. V. Lacy, 155 So. 379, 229 
Ala. 208. 

Duty to plead set-off 

The duty to plead payment and the 
duty to plead set-off are substantial¬ 
ly the same.—^Pine v. Bradley, 101 
P.2d 799, 187 Okl. 126. 

99. Ohio.—Creek v. Becker, App., 
67 N.E.2d S66 —^Lord v. Graveson, 
4 Ohio Cir,Ct.,N.S., 268, 16 Ohio 
Cir.Dec. 371. 

Wis.—^Virkshus v. Virkshus, 26 N. 

W.2d 156, 250 Wis. 90. 

48 C.J. P 666 note 26 [e]. 

Denial of allegation of nonpayment 
generally see infra § 85 a. 

1, Neb.—Barker v. Wheeler, 87 N.W. 
20, 62 Neb. 150. 

48 C.J. p 667 note 27. 

Payment by third person 

VTbere the right of plaintiff to pro¬ 
ceed against defendant depends on 
the failure of a third person to make 
payment, the burden to plead pay¬ 
ment is not imposed on defendant.— 
Keiper v. Amico, 20 N.T.S.2d 480, 174 
Misc. 211. 

2. Tex.—^Rutherford v. Gaines, 126 

-S.W. 261, 103 Tex. 263. , 

3- Tex.—^Ruzeoski v. Wilrodt, Civ. 
App., 94 S.W. 142. 

I Admissibility of evidence of set-off 
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Payment must be set up by plea or answer and 
not by demurrer.'^ 

Presumption of payment. Where lapse of time 
is relied on as evidence of payment, according to 
some authorities it need not be pleaded,° but the 
general rule is that in such a case payment must be 
averred as in other cases.^ 

Appropriation of payments. According to some 
authorities a particular appropriation of payments 
by a party, where relied on, must be pleaded,*^ as 
must objections to appropriation of payments.^ 

§ 85. - Requisites and Sufficiency of 

Pleadings 

a. Pleas or answers 

b. Affidavits of defense 

a. Pleas or Answers 

(1) In general 

(2) Account or bill of particulars 

(3) Denial of nonpayment or indebted¬ 

ness 

(4) Part payment 

(5) Payment other than by money 

(6) Payment by third person 

(7) Payment by defendant as garnishee 

(8) Payment to assignor or other third 

person 

(9) Presumption of payment 


(1) In General 

Usually a general allegation of payment is regarded 
as sufficient, but in some jurisdictions somewhat more 
specific allegations are required. 

The general allegation of payment is ordinarily 
held sufficient as a plea of payment,^ as is a plea 
of payment in code form,^® and, according to some 
decisions, where the averment of facts substantially 
sets up a plea of payment, it may be so considered.il 
However, in some jurisdictions somewhat more 
specific allegations are required .12 Under some cir¬ 
cumstances at least, it has been held that payment 
should be pleaded with the same particularity as is 
required with respect to a petition,!^ and, while a 
plea need not set up in detail in what manner an 
obligation was paid or give all the circumstances 
connected with the payment,!^ payment must be 
pleaded with sufficient certainty and particularity 
as to give plaintiff notice thereof.i^ In some ju¬ 
risdictions defendant may be required to include 
certain particulars in his pleading of payment,l^ but, 
if due objection is not taken to the pleading, it may 
be regarded as sufficient.i'^ 

In determining the sufficiency of the plea or 
answer the whole pleading must be read together. 18 

The plea of payment must aver payment of the 
demand in suit.i9 It has been held or recognized, 

, however, that as a general rule the plea need not 
? allege the amount paid,^<^ the place of payment ,21 


under plea of payment see infra § 
91 b (5). 

4- Miss.—Dean v. Boyd, 38 So. 297, 
86 Miss. 204. 

N.T.—^Austin v. Tompkins, 6 N.Y.Su- 
per. 22. 

Demurrer generally see infra § 87. 

5. Md.—^Hepburn's Case, 3 Bland 95. 
Pa.—^Wingett's Appeal, 15 A. 863, 122 

Pa. 486. 

6. If.J.—Gulick V. Loder, 13 K.J.Law 
68. 23 Am.D. 711. 

48 C.J. p 667 note 34, p 672 note 34. 

7. Tex.—Rives v. Habermacher, 1 
Tex.A.Civ.Cas. § 747. 

8. Mass.—^Rundlett v. Weeber, 3 
Gray 263. 

9. Ala.—Tarver v. Union Springs 
Cotton Mills, 119 So. 665, 218 Ala. 
555. 

48 C.J. p 668 note 62. 

Requisites and sufilciency of plead¬ 
ing of payment as defense in suits 
to enforce mechanics* liens see Me¬ 
chanics' Liens § 301. 

10- Ala.—Industrial Sav. Bank v. 
Greenwald, 158 So. 734, 229 Ala. 
529—^Blanks v. West Point Whole¬ 
sale Grocery Co., 142 So. 49, 225 
Ala. 74. i 


' 11. Ark.—^Hays v. Dickey, 63 S.W. 

887, 67 Ark. 169. 

48 C.J. P 669 note 69. 

12. Ariz.—^Rountree v. Clanton, 149 
P. 58, 17 Ariz. 107. 

Ga.—Thomas v. Clarkson, 54 S.E. 

77, 125 Ga. 72, 6 L.R.A.,]Sr.S., 658, 
Pa.—Scutter Candy Div., U. M. Co. 
V. Skirchak Sons, Com.Pl., 41 Luz. 
Leg.Beg. 134. 

48 C.J. P 669 note 63. 

Plea held. snfS-cient 

Notwithstanding plea and answer 
contained much irrelevant matter 
where it alleged payment of claim 
sued on as well as payments in ex¬ 
cess thereof, it was sufficient to con¬ 
stitute a plea of payment.—O'Rear 
V. Lamb, 22 S.B.2d 74, 194 Ga. 455. 

13. La.—^Ethridge-Atkins Corpora¬ 
tion V. City of Alexandria, App., 
178 So. 673—Times-Picayune Pub. 
Co. V. Jacobs, 126 ‘So. 741, 13 La. 
App. 1, 

14. La.—Motor Finance Co. v. Uni¬ 
versal Motors, App., 182 So. 143. 

Flea regarded, as sufficient 
La.—^Madison Lumber Co. v. Helm, 
App., 8 So.2d 648, annulled on oth¬ 
er grounds 13 So.2d 349, 202 La. 
1061. 


15. La.—^Motor Finance Co. v. Uni¬ 
versal Motors, App., 182 So. 143— 
Ethridge-Atkins Corporation v. 
City of Alexandria, App., 178 So. 
673—^Times-Picayune Pub. Co. v. 
Jacobs, 126 So. 741, 13 La.App. 1. 

48 C.J. p 669 note 64. 

16. Del.—Tyre v. Mulvena, 43 A. 
172, 16 Del. 295. 

Neb.—^CriHy v. Ruyle, 127 N.W. 251, 
87 Neb, 367. 

Furnishing account or bill of partic¬ 
ulars see infra subdivision a (2) 
of this section. 

17. Neb.—Crilly v. Ruyle, supra. 
Tex.—^Reed v. Corry, Civ.App., 61 S. 

W. 157. 

48 C.J. p 669 note 67. 

18. N.T.—Jaffray v. Hunter, 44 N.T. 
S. 639, 15 App.Div. 615. 

19. Minn.—^Esch v. Hardy, 22 Minn. 
65. 

48 C.J. p 669 note 83. 

20. Ind.—Johnson v. Breedlove, 6 N. 
E. 906, 104 Ind. 521. 

48 C.J. p 670 note 87. 

21. S.D.—Fall V. Johnson, 65 N.W. 
909, 8 -S.D. 163. 

48 C.J. p 670 note 88. 
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or the exact date of payment ;22 nor need it state 
by whom^^ or to whom^^ the payment was made, 
but these rules are not applicable to the full extent 
at least in some jurisdictions.^^ 

It has been held that a plea of payment should 
state whether payment was made before or after 
commencement of the action,26 and, in order to 
constitute a complete bar to the action, it is neces¬ 
sary to allege that payment was made before the 
commencement of the action.2'^ If payment was 
made after issue joined, it must be pleaded puis dar¬ 
rein continuance,^^ but such a plea is not required 
where payment was made after the commencement 
of the action but before issue joined.29 

The plea should not be inconsistent in itself ,20 as 
by denying indebtedness.^^ 

Matters of evidence. It is not sufficient merely to 
plead evidence going to show payment ,*22 in fact, 
circumstances which are mere evidence of the fact 
of payment need not^S and should not^^ be alleged, 
al4:hough the inclusion of such allegations, where 
coupled with an averment of payment, does not nec¬ 
essarily make the plea demurrable.^® Where the 


§ 85 

plea sets forth evidence from which it may be in¬ 
ferred that the payments were less than the amount 
due, it is deficient.26 

Conclusion of plea. The general rule at common 
law is that, where the plea of payment introduces 
new matter, it should conclude with a verification 
and not to the country,2 7 but, where it does not 
introduce new matter, but is pleaded by way of 
traverse, so as to form an issue, it should conclude 
to the country.28 However, in some decisions the 
conclusion has been regarded merely as a matter of 
form which, although improper, will not be allowed 
to affect the merits of the case.29' 

(2) Account or Bill of Particulars 
As a general rule, an account or a bill of items or 
particulars need not be included in a plea of payment, 
but in some jurisdictions under proper circumstances 
the defendant may be required to furnish a bill of par¬ 
ticulars with respect to a defense of payment. 

While some statutes have required the filing of an 
account with a plea of payment under some cir¬ 
cumstances,^^ as a general rule a plea of payment 
need not include an account or a bill of items or 
particulars.*^! While in some jurisdictions it has 


22 . Ind.—Johnson v. Breedlove, 6 N, 
E. 906, 104 Ind. 521. 

48 C.J. p 670 note 89. 

23. Ind.—Johnson v. Breedlove, su¬ 
pra. 

48 C.J. P 670 note 90. 

24. Ind.—^Johnson v. Breedlove, su¬ 
pra. 

48 C.J. P 670 note 91. 

25. Xn Ala'bama 

In view of the code, in a suit 
brought by one person for the use 
of another, a plea of payment which 
did not allege a payment to the ben¬ 
eficial plaintiff or a payment to the 
person holding the legal title, before 
the person holding the beneficial in¬ 
terest acquired his right, was bad.— 
Mobile, etc., R. Co. v. Jurey, Ala., 4 
S.Ct. 566, 111 U.S. 584, 28 L.Ed. 527. 

IZL Georgia 

(1) A plea of payment should al¬ 
lege with reasonable certainty when, 
how, and to whom payment was 
made.—^Williford v. Phillips, 174 S.B. 
641, 49 Ga.App. 223—48 C.J. p 669 
note 86 [a]. 

(2) Rule requiring plea of pay¬ 
ment specifically to allege time, 
place, and amount of payment does 
not apply where pleader furnishes 
satisfactory excuse for failure so 
to allege.—^Pilcher v. Lummus Cotton 
Gin Co., 189 S.E. 719, 55 Ga.App. 221 
—^Palmer v. Bradshaw, 146 S.E. 642, 
39 Ga.App. 278—48 C.J. P 669 note 86 
[a] (3). 

(3) Particular excuses have been 


held sufficient.—Palmer v. Bradshaw, 
supra—48 C.J. p 669 note 86 [a] (3). 

26. Ala.—Jones v. Bell, 77 So. 998, 
201 Ala. 336. 

48 C.J. p 670 note 92. 

Plea of payment made after com¬ 
mencement of action generally see 
supra § S3 b. 

27. Ind.—Farmers* Bank v. Orr, 55 
N.E. 35, 25 Ind.App. 71. 

28. ]Sr.H. —^Pemigewasset Bank v. 
Brackett, 4 N.H. 557. 

48 C.J. p 668 note 47—49 C.J. p 563 
note IS. 

Plea puis darrein continuance gen¬ 
erally see the C.J.S. title Pleading 
§§ 323-325, also 49 C.J. p 562 note 
5-p 566 note 9. 

29. Ala.—Lindsay v. Barnett, 30 So. 
395, 130 Ala. 417. 

30. Ill.—Witter v. McNiel, 4 Ill. 433. 

31. 111.—Witter v. McNiel, supra. 

32. Iowa.—Shawler v. Johnson, 3 N. 
W. 604, 52 Iowa 473. 

33. Ky.—O'Bryan’s Adm'r v. Wurt- 
man, 179 S.W.2d 205, 297 Ky. 90. 

34. N.T.—Farmers’, etc., Bank v. 
Sherman, 33 N.T. 69. 

48 C.J. p 669 note 79. 

35. Ind.—^Johnson v. Breedlove, 6 N. 
E. 906, 104 Ind. 521. 

48 C.J. p 669 note 80. 

36- Ala.—Louisiana Lumber Co. v. 
J. W. Farrior Lumber Co., 63 So. 
788, 9 Ala.App. 383. 

37. Ala .—K e n n e d y v, Pickering, 
Minor 137. 

48 C.J. p 670 note 4. 
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Conclusion of plea in bar generally 
see the C.J.S. title Pleading § 105, 
also 49 C.J. p 188 note 18-p 189 
note 34. 

Verification of pleadings generally 
see the C.J.S. title Pleading §§ 
343-366, also 49 C.J. p 583 note 
47-p 603 note 45. 

38- Md.—^McCart v. Regester, 13 A. 

361, 68 Md. 429. 

48 C.J, p 671 note 5. 

39. Ky,—Clarkson v. White, 3 B. 
Mon. 376. 

48 C.J. p 671 note 6. 

40. Tex.—Corpus Juris quoted in 
Cooper V. Irwin, Civ.App., 110 S.W. 
2d 1226, 1228. 

48 C.J. p 670 notes 94 b (2), 97, 98. 
Giving notice of payment or making 
statement of facts under general 
issue in order to prove payment 
see infra § 91 c. 

Former practice 

In Pennsylvania, under former 
practice, where defendant set up a 
plea of payment with leave to give, 
etc., defendant's notice, given on de¬ 
mand by plaintiff, of special matter 
which defendant intended to give in 
evidence under the plea was insuffi¬ 
cient because of failure to give no¬ 
tice of matters on which defendant 
attempted to rely.—Hale v. Fenn, 
Pa., 3 Watts &S. 361. 

41. Miss.—Prim v. Kittridge, 1 
Miss. 390. 

48 C.J. P 670 note 94. 

Bill of particulars generally see the 
C,J.S. title Pleading §§ 376-406, 
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been stated that usually a bill of particulars is not 
granted with respect to the defense of payment^^ 
and that it should not be granted except under un¬ 
usual circumstances or for special reasons,^^ under 
proper circumstances, a bill of particulars may be 
required,^^ If plaintiff, under the circumstances 
of the case, has better knowledge of the matter than 
defendant pleading payment generally, the latter 
will not be required to file a bill of particulars.'^^ 

(3) Denial of Nonpayment or Indebtedness 

A denial of the plaintiff^s allegation of nonpayment 
has been regarded as insufficient to raise an issue as to 
payment, and a denial of indebtedness has been held 
not to be an allegation of payment. 

Where plaintiff, in the statement of his cause of 
action, alleges nonpayment, a denial of such allega¬ 
tion has been held to be proper, at least where de¬ 
fendant also pleads payment,but a denial has 
been regarded as unnecessary where payment is 
affirmatively alleged.'^’^ Such a denial alone, has 
been regarded as insufficient to put payment in is¬ 
sue, even, according to some authorities, where 


it is essential for plaintiff to plead nonpayment 
but the view has been taken that the rule is other¬ 
wise as to the denial of an allegation of nonpayment, 
where plaintiff is entitled to proceed against defend¬ 
ant only in the event that payment has not been 
made by a third person.^® 

A denial of indebtedness has been held not to be 
an allegation of payment,but only a denial of a 

legal conclusion.®^ 

(4) Part Payment 

In general, part payment should not be pleaded as 
a complete defense, but partial payments which in total 
are sufficient to discharge the plaintiff's demand should 
be pleaded in bar. 

According to some authorities part payment 
should not be pleaded as a complete defense, since, 
if it commences as an answer tO' the whole action 
but is to part only, it will be held bad on demur¬ 
rer but, where the total of different partial pay¬ 
ments is sufficient to discharge plaintiff's demand, 
they should be pleaded' in bar.®^ 


also 49 C.J. p €22 note 17-p 650 
note 31. 

42. N.T.—Carter v. Carter, 66 N.T. 
S.2d 768, 188 Mlsc. 156—Swan v. 
Swan, 89 N.Y.S. 794, 44 Misc. 163 
—Seeley v. Breakwater, 144 N.Y.S. 
771—^Heilperin v. Levy, 116 N.Y.S. 
676 —Jacob Bros. Co. v. Kunitzer, 
116 N.Y.S. 677. 

Bin of partictaars dejiied 

In various decisions the grant of 
a bill of particulars has been denied 
or an order granting it has been re¬ 
garded as improper.—^Yangtsze Ins. 
Co. V. Stark & Co.. Sup., 186 N.Y.S. 
410, 195 App.Biv. 401—^Ebin v. Equi¬ 
table Life Assur. Soc. of United 
States, 164 N.Y.S. 284, 177 App.Biv. 
458 —Barone v. O’Leary, 60 N.Y.S. 
1131, 44 App.Biv. 418. 

Partial payments of money, if 
pleaded, do not give plaintiff any 
right to a bill of particulars.—Watt 
V. Watt, 25 N.Y.Super. 685. 

43- N.Y.—^Yangtsze Ins. Co. v. Stark 
& Co., Sup., 186 N.Y.S. 410, 195 
App.Biv. 401—^Ebin v. Equitable 
Life Assur. Soc. of United States, 
164 N.Y.S. 284, 177 App.Biv. 458— 
Peck V. Bandell, 1 N.Y-'S.2d 325, 
164 Misc. 352—^Rosenzweig v. Lar¬ 
kin, 270 N.Y.S. 787, 151 Misc. 105— 
Nonpareil Painting Co. v. Holling, 
238 N.Y.S. 518, 135 Misc. 552. 

44- N.Y.—^Piven v. Eesiloid Corp., 
85 N.Y.S. 757, 274 App.Biv. 1074— 
Murray v. Mabie, 8 N.Y.S. 289, 55 
Hun 38—Carter v. Carter, 66 N.Y. 
S.2d 768, 188 Misc. 156—^Nonpareil 
Painting Co. v. Holling, 238 N.Y.S, 
618, 135 Misc. 552, 

48 C.J. p 670 note 95. 


Payment to third person 

(1) Usually a bill of particulars 
is granted where payment may have 
been made to a third person.—Carter 
V. Carter, 66 N.Y.S.2d 768, 188 Misc. 
156. 

(2) Where defendant admitted 
that loan was procured for him and 
alleged payment but, without stating 
to whom payment was made, bill of 
particulars was required as to whom 
payment was made, and, if to third 
person, whether in cash or by check, 
and if by check the date and amount 
thereof, the drawee, and the names 
of all parties including indorsers.— 
Carter v. Carter, supra. 

Xrimited bill of particnlaxs 

Where the complaint claimed non¬ 
payment as to specific items, defend¬ 
ant was required to furnish a bill 
of particulars limited to the particu¬ 
lars of payment in connection with 
such items,—^Piven v. Resiloid Corp., 
85 N.Y.S.2d 757, 274 App.Biv, 1074. 

45. N.Y.—^Powell v. Schenck, 34 N. 

Y.S. 768, 88 Hun 185. 

46. Ky.—Turner v. Ward, 256 S.W. 

389, 201 Ky. 295. 

N.Y.—^Flournoy v. Osgood, 90 N.Y.'S. 

972, 99 App.Biv. 270. 

Want of knowledge 

It has been recognized that it was 
proper for the party filing the an¬ 
swer to allege want of knowledge or 
sufficient information to form a be¬ 
lief as to credits or payments, in 
view of' the fact that such party 
was a stranger to the transaction 
involved.—Tom’s Creek Coal Co. v. 
Skeene, 90 S.W. 993, 28 Ky-L. 962. 
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47. N.Y.—^Harris v. Striker, 135 N. 
Y.S. 762, 77 Misc. 219. 

48. N.Y.—Spiegel, Inc., v. Fashion 
Play Togs, 83 N.Y.S.2d 762. 

Wis.—Virkshus v. Virkshus, 26 N. 

W.2d 156, 250 W'is. 90. 

48 C.J. p 669 note 73. 

49. N.Y.—^Bremer v. Ring, 131 N.Y. 
S. 487, 146 App.Biv. 724. 

Ohio.—Creek v. Becker, App., 67 N. 
E.2d 566—Lord v. Graveson, 4 Ohio 
Cir.Ct.,N.S., 268, 16 Ohio Cir.Bec. 
371. 

50. N.Y.—Keiper v. Amico, 20 N.Y. 
S.2d 480, 174 Misc. 211. 

Effect of denial of nonpayment by 
principal debtor in action against 
guarantor see Guaranty § 97. 

51. Mont.—^Stewart v. Budd, 19 P. 
221, 7 Mont. 573. 

Denial except as to specified amount 
Defendant’s denial that he was in¬ 
debted to plaintiff in any sum ex¬ 
cept a specified amount did not con¬ 
stitute a plea of payment which 
would admit the debt as claimed by 
plaintiff.—Giardina v. D’Antoni, La. 
App., 1 So.2d 706. 

52. Mont.—Stewart v. Budd, 19 P. 
221, 7 Mont 573.' 

53- N.J.—Somerville v. Stewart, 3 
A. 77. 48 N.J.Law 116. 

48 C.J. p 671 note 8. 

Joinder of plea of part payment with 
other pleas see the C.J.S. title 
Pleading § 121, also 48 C.J. p 668 
notes 52, 53. 

54. Ky.—^Day v* Clarke, 1 A.K. 
Marsh. 521. 
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A plea of payment of a smaller sum in discharge 
of a greater one is bad,^^ unless a sufficient con¬ 
sideration for giving up the residue is alleged.56 

(5) Payment Other than by Money 

A general plea or allegation of payment may be suf¬ 
ficient where payment in a form other than in money 
is relied on as a defense, but in some jurisdictions it is 
essential In such case specially to allege the facts con¬ 
stituting payment or satisfaction or the agreement in 
that regard. 

It has been held or recognized that, where pay¬ 
ment in some form other than in money is relied on 
as a defense, a general plea or allegation of payment 
may be sufficient.^*^ In some jurisdictions, how¬ 
ever, under such circumstances the facts relied on 
as constituting payment or satisfaction,or, as 
sometimes stated, an agreement to accept property 
or something other than money in satisfaction .of 
the obligation involved,^® should be specially al¬ 
leged, and a simple plea or allegation of payment is 
not sufficientThe admissibility of evidence, un¬ 
der a general plea of payment, of payment other 
than in money is discussed infra § 91 b. 

Where the plea is payment in property^^ or by a 
commerical instrument,as a general rule accep¬ 
tance thereof by the creditor as payment in satisfac¬ 
tion and discharge of the debt sued on should be 
alleged; or, in the latter case, it should be alleged 
that the instrument has been paid, or that the 
drawer had money in the bank sufficient to pay the 
instrument,63 or that the instrument is an outstand¬ 
ing obligation in the hands of a third person.6^ 


It is not necessary to allege that the instrument was 
negotiable,and a plea of pa\’ment by the transfer 
of notes and accounts need not set them out.®® A 
plea ‘which shows that a portion of the items claimed 
to have been accepted in payment were received 
prior to the execution of the contract sued on is not 
subject to exception in its entirety.®'^ 

(6) Payment by Third Person 

Under some circumstances an allegation of payment 
by another than the pleader may be made on informa¬ 
tion and belief. 

It is proper to allege payment on information and 
belief where payment was made by an agent.®® A 
plea of payment by a garnishee may be a good plea 
of payment.®® 

Propriety of pleading payment by a third person 
is discussed supra § 83 a, and admissibility of evi¬ 
dence of payment by an agent under plea of pay¬ 
ment generally is discussed infra § 91 b. 

(7) Payment by Defendant as Garnishee 

The defendant may plead payment by him of the 
claim involved, as garnishee in a garnishment proceed¬ 
ing by a judgment creditor of the plaintiff. 

Defendant may plead that he has been compelled 
to pay as garnishee in a garnishment .proceeding by 
a judgment creditor of plaintiff the claim in¬ 
volved.'^® The view has been taken that a plea of 
payment by defendant as garnishee should show 
that defendant answered on oath, admitted his in- 


55. N.T.—^Holzer v. Deutsche 
Reichsbahn Gesellschaft, 290 N.T. 
S. 181, 159 Misc. 830. 

48 C.J. p 671 note 10. 

56. Md.—^Rohr v, Anderson, 51 Md. 
205. 

48 C.J. p 671 note 11. 

57. Ind.—^Louden v, Birt, 4 Ind. 566. 
48 C.J. p 676 notes 33-38. 
payment in any manner 

It has been stated broadly that a 
plea averring* that payment has been 
actually made in any manner is suf¬ 
ficient.—Louden v. Birt, supra. 

58. Mo.—Slyman v. Simon, 48 S.W. 
2d 140, 226 Mo.App. 1000. 

48 aj. p 677 note 46 ta]. 

59. Mo.—^People's Bank v. Stewart, 
117 S.W. 99, 136 Mo.App. 24— 
Moore v. Renick, 68 S.W. 936, 95 
Mo.App. 202. 

Mont.—Billings v. Missoula White 
Pine Sask Co., 292 P. 714, 88 Mont. 
322. 

S.D.—^Harrington v. Hempton, 222 N. 

W. 498, 54 S.D. 60. 

Statutory definition of payment 
In view of a statutory provision 

70 C. J.S.—19 


that payment is the performance of j 
an obligation for the delivery of j 
money only, an agreement to accept j 
property or something other than i 
money in satisfaction of an obliga- | 
tion must be specially pleaded. 
Mont.—^Billings v. Missoula White 
Pine Sash Co., 292 P. 714, 88 Mont. 
322. 

S.D.—Harrington v. Kempton, 222 N. 
W. 498, 54 S.D. 60. 

60. Mo.—People's 'feank v. Stewart, 
117 S.W. 99, 136 Mo.App. 24— 
Moore v. Renick, 68 S.W. 936, 95 
Mo.App, 202. 

Mont.—^Billings v. Missoula White 
Pine Sash Co., 292 P. 714, 88 Mont. 
322. 

61. Mont.—^Lappin v, Martin, 228 P. 
763, 71 Mont. 233. 

48 C-J. P 671 note 13. 

Pleading payment of bill or note see 
Bills and Notes § 636 b, c. 

Pleading held sufficient 
Tex.—Hinds v. Biggs, Civ.App.. 142 
S.W.2d 902. 

Pleading held insufficient 

With respect to claim of payment 
by transfer of life insurance policy. 
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—Lucas V. Porter, 8 S.E.2d 141, 62 
Ga.App. 66. 

62. Ark.—Blunt v. Williams, 27 Ark. 
374. 

48 GJ. p 671 note 14. 

63. Ky.—^Read v, Dickerson, 9 Ky.L. 
634. 

48 C.J. p 671 note 15. 

64. Fla.—'Salomon v. Pioneer Co-op. 
Co., 21 Pla. 374, 58 Am.R. 667. 

48 C.J. p 671 note 16. 

65. Fla.—Salomon v. Pioneer Co-op. 
Co., supra. 

66. Ga.—Wardlaw v. McConnell, 46 
Ga. 273. 

67. Tex.—Schroeter v. Bowdon, 115 
S.W. 331, 63 Tex.Civ.App. 135. 

68. N.D.—^Fargo First Nat. Bank v. 
Roberts, 49 N.W. 722, 2 N-D. 195. 

69. Tex.—^Parks v. State Nat. Bank, 
Civ.App., 34 S.W. 1044. 

70. Mo.—^Minor v. Rogers Coal Co., 
25 Mo.App. 78. 

48 C.J. p 672 note 32. 

Operation and effect of payment in 
garnishment proceeding generally 
see Garnishment S 294. 
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de'btedness, and that the debt then acknowledged 
was the debt in controversy.'^^ 

(8) Payment to Assignor or Other Third 

Person 

A plea of payment to another than the creditor should 
allege that such other was authorized to receive the 
payment. 

A plea of payment to another than the creditor 
must allege that such other was authorized to re¬ 
ceive the payment.'^^ In an action by the assignee 
of a debt, if payment to the assignor is pleaded, it 
must be averred that payment was made before 
notice of the assignment.'^^ 

(9) Presumption of Payment 

Where it is intended to rely on the presumption of 
payment from the lapse of time, the proper plea is a 
plea of payment. 

Where a party intends to rely on the presumption 
of payment arising from lapse of time, the proper 
plea is a plea of payment it is not necessary 
specially to plead the defense of presumption of 
payment.'^S It is not sufficient merely to state the 
facts from which the presumption is claimed to 
arise'^6 or to plead limitations, as discussed in Limi¬ 
tations of Actions § 367. 


b. Affidavits of Defense 

While a general allegation of payment in an affi¬ 
davit of defense has been regarded as sufficient, in some 
jurisdictions it has been stated broadly that all the 
circumstances of the alleged payments must be set forth 
with certainty and particularity and not generally and in- 
ferentially. 

While the rule has been announced that an affi¬ 
davit of defense alleging payment generally is suf¬ 
ficient,'^'^ in some jurisdictions the broad general 
rule has been announced that all the circumstances 
of the all’eged payment must be set forth with cer¬ 
tainty and particularity and not generally and in- 
ferentially.'^S It is not sufficient to allege that the 
debt has been paid and that nothing is owing. 
The affidavit must distinctly allege the fact of pay- 
ment,so and, as a general rule, must state the time,^i 
amount,S2 manner of payment,^^ and the persons to 
whom,S4 by whom,^^ it was made, and on whose ac¬ 
count it was made.^^ It is not enough to aver that 
the debtor has a receipt for money without alleging 
that he made payment, or that it was made for 
him.S7 

If payment other than in money, as by note, bill, 
check, or other property, is alleged, it must be fur¬ 
ther stated either that it was accepted by the credi¬ 
tor as payment, S8 or, if a commercial instrument, 


71. Miss.—^Reed v. Cage, 5 Miss. 
253. 

72. Minn.—Cooper v. Stinson, 5 
Minn. 201. 

Plea of payment to third person in 
action on bill or note see Bills and 
Notes § 636 b. 

73. Ind.—^Indianapolis, etc., R. Co. v. 
Hyde, 23 N.E. 706, 122 Ind. 188. 

74. N.J.—^Parisen v. New York, etc., 
R. Co., 47 A. 477, 65 N.J.Law 413. 

48 C.J. p 667 note 34, p 672 note 34- 
37 C.J. P 1226 note 5 [a]. 
Presumption of payment from lapse 
of time generally see infra § 101. 
Plea of payment lield proper 
N.Y.—New York Life Ins., etc., Co. 

V- Covert, 3 Abb.Dec. 350. 

37 C.J. p 1226 note 5 [a]. 

Effect of absence of allegation 

In an action relating to trust 
funds devised by decedent, the lapse 
of many years since his death does 
not raise a presumption that all his 
debts and legacies have been paid, 
where there is no allegation in the 
complaint to that effect.—^Hart v. 
Goadby, 123 N.Y.S. 166, 138 App.Div. 
160. 

75. N.Y.—Sheldon v. Heaton, 47 N. 
Y.S. 1124, 22 App.Div. 308. 


Taylor, 8 Barb. 250, Code Rep.,N.S., 
174. 

48 C.J. p 672 note 36. 

77. Del.—^Ridings v. McMenamin, 39 
A. 463, 17 Del. 15. 

78. Pa.—^National Deposit Bank v. 
Mawson, 46 Pa.Super. 85—Penn¬ 
sylvania Power & Light Co. v. 
Polk, Com.Pl., 5 Sch.Reg. 117. 

48 C.J. p 672 note 40. 

Affidavit of defense generally see the 
C.J.S. title Pleading §§ 177-183, 
also 49 C.J. p 296 note 52-p 309 
note 13. 

79. Pa.—^McCracken v. Pittsburgh 
First Reformed Presb. Cong., 2 A. 
94, 111 Pa. 106. 

48 C.J. p 672 note 41. 

80. Pa.—Coulston v. Bertolet, 12 A. 
255, 7 Pa.Cas. 592. 

48 C.J. p 672 note 42. 

81. Pa.—Employers Liability Assur. 
Corporation v. Gibbons, Com.PL, 
36 Luz.Leg.Reg. 240—Pennsylva¬ 
nia Power & Light Co. v. Polk, 
Com.Pl., 5 Sch.Reg. 117. 

48 C.J. P 672 note 43. 

Excuses 

An affidavit of defense which 
states that defendant, owing to his 
absence from home and want of ac¬ 
cess to his books, is unable to give 
dates of payments is sufficient.— 
Langfeld v. Lyon, 19 A. 343, 132 Pa. 
441, 


82. Pa.—Employers Liability Assur. 
Corporation v. Gibbons, Com.Pl., 
36 Luz.Leg.Reg. 240—“Roth v. Mir- 
mak, Com.Pl., 33 Luz.Leg.Reg. 360. 

48 C.J. p 672 note 44. 

83. Pa.—^Employers Liability Assur. 
Corporation v. Gibbons, Com.Pl., 36 
Luz.Leg.Reg. 240—Roth v. Mir- 
mak, Com.Pl., 33 Luz.Leg.Reg. 360 
—Pennsylvania Power & Light Co. 
V. Folk, Com.Pl., 5 Sch.Reg. 117. 

48 C.J. P 672 note 45. 

84. Pa.—Employers Liability Assur. 
Corporation v. Gibbons. Com.Pl., 36 
Luz.Leg.Reg. 240—Roth v. Mirmak, 
Com.Pl., 33 Luz.Leg.Reg. 360. 

48 C.J. p 672 note 46. 

Averment regarded as plea of pay¬ 
ment 

Pa.—Miller v. Wayne Title & Trust 
Co., Com.Pl., 31 Del.Co. 65, appeal 
dismissed 29 A.2d 206, 150 Pa.Su¬ 
per. 536. 

85. Pa.—National Deposit Bank v, 
Mawson, 46 Pa,Super. 86. 

48 C.J. p 672 note 47. 

86. Pa.—^National Deposit Bank v. 

Mawson, supra—^Weidman v. 

Frank, 19 Lanc.L.Rev. 30. 

87. Pa.—^Building Ass’n v. Philips, 
1 Leg.Rec. 104. 

88. Pa.—Berlin Iron Bridge Co. v. 
Bonta, 36 A. 867, 180 Pa. 448, 

48 C.J. P 672 note 60. 


76- N.Y.—House v. Carr, 109 N.Y.S. 
245, 125 App.Div. 89—^Pattison v. 
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that it has been paid.^S It has been held sufficient 
where certain notes sued on were given as part of a 
running account to allege payment of plaintiff’s ac¬ 
count in a general way.^O 

§ 86. Replication or Reply to Plea of Pay¬ 
ment 

a. In general 

b. Requisites and sufficiency 
a. In G-eneral 

While the necessity for a reply to a plea of payment 
has been asserted, according to some authorities a 
reply is not essential where nonpayment is alleged in 
the petition or complaint, at least where such allega¬ 
tion of nonpayment is an essential allegation. 

Where nonpayment is alleged in the petition or 
complaint, it has been held or recognized that a 
reply traversing an allegation of payment need not 
be made,9'i at least if the allegation of nonpayment 
is a necessary allegation,92 and that the parties may 
proceed to trial without the formal addition of a 
similiter.93 There is, however, authority for the 
view that, where payment is pleaded as a defense, a 
reply is essential,9^ and in some jurisdictions, if 
the plea of payment sets up new matter in answer 
to the complaint, plaintiff must file a replication 
thereto,95 but a replication is not essential where it 
is dispensed with by statute.96 

Time to file replication. It has been held proper 
to permit a nunc pro tunc entry of a reply even after 
triaL9'7 

Plea of part payment. Where payment is pleaded 
to part of the demand and the remainder is ignored, 
it has been said that plaintiff should take judgment 
by nil dicit for the balance ignored, and that, as 
to the part answered by the plea, he may enter a 


nolle prosequi if he is satisfied that it is correct, as 
discussed infra § 89 a, or he may reply and put that 
in issue.98 It has been held, however, that plain¬ 
tiff may reply to a plea of part payment without 
taking judgment for the part of the demand un¬ 
answered. 9 9 

Application of payments. Where defendant al¬ 
leges the making of certain payments which are 
alleged to be sufficient to discharge the claim, it has 
been held that plaintiff should be permitted to plead 
the due application of such payments on another in¬ 
debtedness of defendant.^ 

b. Requisites and Sufficiency 

General rules as to the requisites and sufficiency of 
replications or replies in civil actions generally apply 
to a replication or reply to a plea of payment. 

In accordance with the general rules governing 
the sufficiency of replications in civil actions in 
general, a reply to a plea of payment should deny 
the material averments therein.2 Thus a reply 
which sets up the invalidity of the medium of pay¬ 
ment without denying an averment that plaintiff 
received par value for the medium has been re¬ 
garded as insufficient.2 It should be confined to 
matters set forth in the plea,^ and a reply is bad 
which joins issue on matter stated only in the bill 
of particulars.5 If one of several replications to 
a plea of payment is good, it is sufficient to sustain 
the action as against such defense.® 

A reply to a plea of payment, which plea relies 
on a note executed by plaintiff to a t^ird person 
and assigned to defendant, may allege that the as¬ 
signment was obtained by fraud,*^ and a reply al¬ 
leging that a receipt was given for a specified pur¬ 
pose different from that alleged in the plea is 
sufficient;® but a reply that an exchange has been 
made through fraud is not sufficient. 9 


89. Pa.—^Meltzner v. Schwarz, 19 
Pa.Dist. 44. 

48 C.J. p 673 note 51. 

90. Pa.—Hubbard v. French, 1 Pa. 
Super. 218. 

91. - Nev.—^Isola v. Soranti, 222 P. 
796, 47 Nev. 365. 

48 C.J. p 673 notes 55, 59, 62. 
TTnnecessary plea of pasrmeiLt 

Plaintiff by unnecessarily pleading 
nonpayment in his complaint does 
not relieve himself from the neces¬ 
sity of making a reply. 

Okl.—^Upham Shoe Co. v. Pollard, 239 
P. 244, 111 Okl. 228. 

Or.—Benicia Agricultural Works v. 
Creighton, 30 P. 676, 21 Or. 495. 

92. N.Y .—^Van Oiesen v. Van Gie- 
sen, 10 N.Y. 316. 

48 C.J. p 673 note 56. 


93. W.Va.—^Douglass v. Central 
Land Co., 12 W.Va. 502. 

48 C.J. p 673 note 56. 

94. Miss.—Rushing v. Key, 12 Miss. 
191. 

48 C.J. p 673 note 59. 

95. Neb.—Culbertson Irr., etc., Co. 
V. Cox, 73 N-W. 9, 52 Neb. 684. 

48 C.J. p 673 notes 57, 59, 60. 

96. La.—Schwartz Supply Co. v. 
Breen, App., 179 So. 626. 

48 C.J. p 673 note 58. 

97. N.Y,—^Lockwood v. Flanagan, 2 
N.Y.Super. 584. 

Ohio.—^Neely v. Cummins, 8 Ohio 
Dec., Reprint, 478, 8 Cinc.L.Bul. 
191. 

98. N.J.—Somerville v. Stewart, 3 
A. 77, 48 N.J.Law 116. 
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99. Ark.—Beebe v. Hershy, 7 Ark. 
428. 

1. Tex.—Herring-Turner Hardware 
Co. V. Park, Civ.App., 123 S.W.2d 
983. 

2. Va.—^Nadenbousch v. McRea, 
Gilm. 228, 21 Va. 228. 

48 C.J. p 673 note 71. 

3. Bank notes 

Ind.—^Alexander v. Byers, 19 Ind. 301. 

4- Miss-—^Vanzant v. Shelton, 40 
Miss. 332. 

5. Miss.—Vanzant v. Shelton, supra. 

6. Ind.—^Hurd v. Earl, 6 Blackf. 39. 

7. Ind.—^Hurd v. Earl, supra. 

8. Conn.—Tucker v. Baldwin, 13 
Conn, 136, 33 Am.D, 384. 

9. Ind.—^Atchinson v. Lee, 75 Ind. 
132. 
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Reference to anszuer. A reply to a paragraph of 
the answer pleading payment may not refer for 
facts to another paragraph of the answer.^® 

Verification, A replication to a plea of payment 
setting up a receipt from plaintiff, which alleges 
fraud or mistake in the receipt, is good without be¬ 
ing supported by affidavit but a replication to a 
plea of payment on the written order of plaintiff 
which denies payment but does not question the 
execution of the order, and is not supported by oath 
or affirmation, is not sufficient.^^ 

§ 87. Motions and Demurrers 

As a genera! rule defects in a plea of payment may 
not be attacked by general demurrer. If the plaintiff 
is required to allege nonpayment, failure to make such 
allegation may be questioned by general demurrer, but 
a special demurrer is required to attack a defective al¬ 
legation of nonpayment. 

As a general rule defects in a plea of payment 
cannot be attacked by a general demurrer, and 
a plea of payment will be held good on general 
demurrer, even though it is pleaded with other mat¬ 
ter which is improper. It is variously required 
in the different jurisdictions that defects in the plea 
must be attacked by special demurrer,by motion 
to make more specific,!^ or by special exceptions.!'^ 
A plea of part payment with a prayer for judgment 
has been held subject to a special, but not a gen¬ 
eral, demurrer.!® It has been held error to strike a 
pka substantially setting up the defense of payment 
because the attorney called it a '"plea in compen¬ 
sation.”!® 

Denials in an affirmative defense of full payment 
obscure and weaken the plea, and are properly ex¬ 
cised on motion.20 


Failure to allege, or defective allegation of, non¬ 
payment. If nonpayment is a necessary allegation 
of the complaint, the failure to allege it may be 
reached by a general demurrer ;2l but, if it is im¬ 
properly or defectively stated, the defect can be 
reached only by a special demurrer,22 

§ 88. Amendments 

A plea of payment which is not sufficiently clear 
and precise, but which is not wholly insufficient, may 
be amended. 

A plea of payment which does not contain the 
requisite clearness and precision, but is not al¬ 
together insufficient, may be amended,^3 but, where 
the plea is wholly insufficient, it may not be amend- 
ed.24 

§ 89. Construction and Operation of Plead¬ 
ings 

a. In general 

b. Plea of payment as admission 
a. In Greneral 

General rules with respect to the construction and 
operation of pleadings in civil actions generally apply 
with respect to matters relating to payment. 

The rules relating to the construction and opera¬ 
tion of pleadings in civil actions in general control 
the construction and operation, with respect to the 
matter of payment, of the complaint,25 answer,25 
or reply.^*^ Specific statements of fact in respect of 
payment will control a general allegation.2S There 
have been expressions to the effect that, in con¬ 
formity with the common-law rule that a pleading 
in matters of substance is to be construed most 
strongly against the pleader, as discussed in the 


10. Ind.—^Atchinson v. Lee, supra. 

11. “Tex.—Swann v. Muschke, 42 
Tex. 342. 

12. Ind.—Early v. Patterson, 4 
Blackf. 449. 

13. Gra. —^Baer v. Christian, 9 S.E. 
790, 83 Ga. 322. 

48 C.J. p 669 note 86 laj 2, p 674 
note 83. 

Test of sufficiency of plea of pay¬ 
ment to withstand general demur¬ 
rer is whether plaintiff can admit 
all of its allegations and still be 
entitled to recover.—^Williamson v. 
Calhoun, 176 S.E. 663, 49 Ga.App. 631. 

14. Ind.—^Johnson v. Breedlove, 6 N. 
R 906, 104 Ind. 621—Bates v. Hal- 
liday, 3 Ind. 159. 

IS- Ga.—Baer v. Christian, 9 'S.E. 

790, 83 Ga. 322. 

48 /C.J. p 674 note 85. 


Plea held subject to special demur¬ 
rer 

Ga.—Williford v. Phillips, 174 S.E. 

641, 49 Ga-App. 223. 

48 C.J. p 669 note 86 [a] (2), (5), p 
674 note 85 [a]. 

Plea held good against oral motion 
to strike 

Ga.—^Thompson v. Carrollton Bank, 
116 S.E. 39, 29 Ga.App. 520. 

48 C.J. p 669 note 86 [a] (2). 

16. Ind.—Epperson v. Hostetter, 95 
Ind. 583. 

48 C.J. P 674 note 86. 

17. Tex.—^May v. Taylor, 22 Tex. 
348. 

48 C.J. p 674 note 87. 

18. Ill.—Sherman v. Gassett, 9 Ill. 
521. 

19. La.—Collins r. Pellerin, 6 La. 
Ann. 36. 

20. N.T.—^Hitching v. Robinson, 187 
N.T.S. 750, 196 App.Div. 366. 
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21. Cal.—^Richards v. Travelers’ Ins. 

Co., 22 P. 939, 80 Cal. 505. 

48 'C-J. p 674 note 92. 

Whether pleading nonpayment es¬ 
sential generally see supra § 82 a. 
22> Cal.—Grant v. Sheerin, 23 P. 
1094. 84 Cal. 197. 

23. Wis.—Phillips v. Jarvis, 19 Wis. 
204. 

24. N.Y.—Texier v. Gouin, 12 N.Y. 
Super. 389. 

25. N.Y.—White v. Smith, 46 N.Y. 
418. 

48 C.J. p 674 note 97. 

26. Cal.—Cowan v. Abbott, 28 P. 
213, 92 Cal. 100. 

48 C.J. p 674 note 98. 

27. Colo.—^Packard v. Penver Sav. 
Bank, 45 P. 511, 8 Colo.App. 204. 

48 C.J. p 674 note 99 [a], 

28. Ind.—^Hewitt v. Powers, 84 Ind. 
295. 
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CJ.S. title Pleading § 54, also 49 CJ. p 105 note 17, 
if an answer to which there is no replication may he 
construed to contain either of two defenses, one a 
defense which requires a reply and the other pay¬ 
ment which does not, it will he construed as setting 
up the defense of payment.29 It has been held that, 
if nonpayment is a necessary allegation of the 
complaint, the affirmative allegation of payment 
serves only as notice that the issue of nonpayment is 
actually to he raised.^O 

It has been stated broadly that an answer alleging 
payment generally should be construed' to relate to 
the time of the commencement of the action,but 
the view has been taken that, where payment is 
made before expiration of the time allowed to 
answer, the plea relates to the time it was inter¬ 
posed, and not to the time the action was com¬ 
menced, where the payment was accepted by plain- 

tiffi32 

It has been said that, where payment is pleaded 
to part of the demand and the remainder is ignored, 
plaintiff should take judgment by nil dicit for the 
balance ignored,^^ and that, as to the part answered 
by the plea, he may enter a nolle prosequi if he is 
satisfied that it is correct,or that he may reply and 
put that in issue, although it has been held that 
plaintiff may reply to a .plea of part payment with¬ 


out taking judgment for the part of the demand 
unanswered, as considered supra § 86 a. 

b. Plea of Payment as Admission 

As a general rule, a plea of payment constitutes an 
admission of the piaintiff’s allegations essential to sup¬ 
port his action and that the liability or debt has existed. 

The plea of payment does not put in issue the 
debtor’s original legal liability.35 As a general rule; 
such plea constitutes an admission of plaintiff’s al¬ 
legations and other matters essential to support his 
action^® and that the debt or liability has existed, 
and in general imposes the burden of proving pay¬ 
ment on the party pleading payment, as discussed 
infra § 93. 

§ 90. Issues, Proof, and Variance 

In general, an issue as to payment is materiat^ 
and it is essential to prove payment in order to claim 
the benefit thereof. 

In general, an issue as to payment is a material 
one,^S and, where such issue is raised, proof of 
payment is essential in order to claim the benefit 
thereof.3 9 If an issue of payment is not raised by 
the pleadings, it should not be submitted to the 
jury.^<^ The validity of a claim which defendant 
has against plaintiff is immaterial under the issue 
as to whether it was agreed to apply it in payment 
of plaintiff’s claim.^^ 


29. N.T.—^Burke v. Thorne, 44 Barb. 
363—^Bates v. Rosekrans, 23 How. 
Pr. 98, affirmed 37 N.Y, 409, 4 
Transcr.A. 332, 4 Abb-Pr-.N-S., 276. 

SO. N.Y.—Smith v. State Bank, 114 
N.Y.’S, 66, 61 Misc. 647. 

31. N.Y.-—^Moffatt v. Henderson, 48 
N.Y.Super. 449. 

32. N.Y.—^Bonner Brick Co. v. M. 
M. Canda Co., 42 N.Y.S. 14, 18 
Misc. 681. 

33. Ala.—^Hawkins v. Rapier, Minor 
113. 

N.J.—Somerville v. Stewart, 3 A. 77, 
48 N.XBaw 116. 

34. N.J.—Somerville v. Stewart, su¬ 
pra. 

35. Miss.—Corpus Juris cited in 
Germany v. United States Fidelity 
& Guaranty Co., 152 So. 276, 276, 
108 mss. 854. 

48 C.J. p 675 note 6. 

36- U.S.—^Archer v. Morehouse, Su- 
per.Ark., 30 F.Cas.No.18,225, 

Hempst. 184. 

La.—Guidry v. Pookes, App., IS So. 
2d 640. 

48 C.J. p 676 note 7. 


Validity of debt 

Plea of payment admits validity 
of debt.—Madison v. Jackson, 131 
So. 736, 14 La.App. 279. 

37. La.—^Dartez v. Meaux, App., 44 
So. 2d 147—Commonwealth Loan 
Oo. V. Lohman, App., 32 So.2d 333 
—^Alexander v. Paul, App., 18 So, 
2d 852—^Motor Finance Co. v. Uni¬ 
versal Motors, App., 182 So. 143—■ 
Schwartz Supply Co. v. Breen, 
App., 179 So. 626—^Ferguson v, 
Courtin, App., 170 So. 795—Peet' 
Milano Ice Co. v. Pisciotta, App., 
168 So. 336—Foeckler v. Ballaron, 
App., 151 So. 124—Stehr Auto 
’Sheet Metal Works v. Pacholik, 
App., 148 So. 482—^Tung v. Cas- 
sagne, 137 So. 342, IS La.App. 361 
—Florsheim v. Porter-Wynn Un¬ 
dertaking Co., 123 So. 515, 11 La. 
App. 435. 

Tenn.—State, for Use of Brown, v. 
Fidelity & Deposit Co. of Mary¬ 
land, 113 S.W.2d 73, 21 TenmApp. 
507. 

48 C.X p 675 note 7. 

Flea of compensation, or payment 
admits debt on which the suit is 
brought.—Item Co. v. Holmes, 135 
So. 626, 17 La.App. 608. 

Inconsistent positions 

Denial of execution of written ob¬ 
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ligation in suit and maintaining that 
obligation had previously been paid 
are inconsistent.—Ferguson v. Cour¬ 
tin, La.App., 170 So. 795. 

38. Ala.—^Hill V. Roberts, 6 So. 39, 
86 Ala. 523. 

48 C.J. p 675 note 10. 

39. Ill.—^Lindbloom Auto Parts Co. 
V. Liberty Foundries Co., 48 N.E. 
2d 430, 318 Ill.App. 645. 

La.—^Eustis v, St. Germain, App., 161 
So. 203. 

Mo.—Pflanz v. Pflanz, 177 S.W.2d 
631, 237 Mo.App. 873. 

Neb.—Citizens Nat. Bank of Musko¬ 
gee V. Rawley, 267 N.W. 151, 131 
Neb. 10. 

N.Y.—^Popkin v. Original Novelty 
Co.. 92 N.Y.S.2d 36. 196 Misc. 36— 
Fry V. Williams, 254 N.Y.S. 43, 
141 Misc. 815—Spiegel, Inc., v. 
Fashion Play Togs, S3 N.Y.S.2d 
762. 

N.D.—Hughes v. Wachter, 238 N.W. 
776, 61 N.D. 513. 

Okl.—Ingram v. Oklahoma Nat. 
Bank of Clinton, 66 P.2d 406, 176 
Okl. 544. 

40- N.C.—^Quarles v. Jenkins, 3 S.E. 
395, 98 N.C. 258. 

41. N.Y,—^Lewis v. South Shore Co¬ 
op. Ass'n, 209 N.Y.S. 428, 211 App. 
Dlv- 831. 
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§ 91. - Evidence Admissible under Plead¬ 

ings 

a. In general 

b. Under plea of payment 

c. Under general issue or general denial 

d. Under replication and subsequent 

pleadings 

a. In G-eaieral 

As a general rule, evidence of payment is not ad¬ 
missible in the absence of a plea of payment. 

As a general rule, where there is no plea of pay¬ 
ment, evidence thereof is not admissible.'^^ ^ re¬ 
ceipt in full may be introduced in evidence under 
a plea denying the agreement to pay, in order to 
show the improbability that such an agreement ex¬ 
isted prior to the date of such receipt,^^ 

b. Under Plea of Payment 

(1) In general 

(2) Payment other than in money 

(3) Payment to person other than plain¬ 

tiff or creditor 

(4) Payment by another 

(5) Matters tending to discharge or re¬ 

duce claim 


(1) In General 

Under a general plea of payment, evidence of pay¬ 
ment in money may be shown. 

Under a general plea of payment, evidence of a 
discharge of the obligation in money may be 
shown.While in some jurisdictions under some 
circumstances the fact that the plea does not par¬ 
ticularize with respect to certain payments or cred¬ 
its relied on by defendant may require the exclusion 
of evidence in that respect,^® it has been held or 
recognized that, under a general plea of payment, 
while the pleader cannot give evidence tending to 
disprove the cause of action as to which payment 
is alleged,subject to the general rules as to 
competency, materiality, and relevancy, any matter 
may be given in evidence which tends to show pay¬ 
ment. “^7 Evidence of the amount paid and the time 
and circumstances of its payment has been regarded 
as admissible under the general allegation of pay¬ 
ment,^ s as has been evidence to show that payment 
is presumed from lapse of time.'^^ Where the plea 
of payment is special rather than general, evidence 
is inadmissible which does not conform to the 

pleadings.^® 

In some jurisdictions under defendant’s plea of 
payment, plaintiff may introduce any evidence which 
tends to disprove the allegation of payment, with¬ 
out pleading the facts in that respect.^^ 


42. XJ.S.—^Person v. tl. S., C.C.A. 
Ark., 112 F.2d 1. 

Ark.—^Arkansas Power & Light Co. 
V. Liebe, 144 S.W.2d 29, 201 Ark. 
292. 

Mo.—Haycraft v. Haycraft, App., 154 
S.W.2d 617. 

Okl.—Jones v. Cabaniss, 91 P.2d 83, 
185 Okl. 175. 

Tex.—Kohn v. Zaludek, Civ.App., 38 
•S.W.2d 110. 

48 C.J. P 666 note 26, p 675 note 15. 

Trial of issue by implied consent 

(1) Notwithstanding defendant 
had not affirmatively pleaded pay¬ 
ment, evidence of payment could be 
regarded as properly in case where 
the issue of payment was tried with 
the implied consent of the parties, 
in view of the statutory provision 
that issues tried by express or im¬ 
plied consent of the parties shall be 
treated as though they had been 
raised by the pleadings.—Duffy v. 
Barnhart Store Co., Mo,App., 202 S, 
W.2d 520. 

(2) In this connection the view 
was expressed that defendant's 
pleaded defense of no indebtedness 
was not inconsistent with his claim 
of payment, on the theory that such 
pleaded defense amounted to an 
averment that defendant was not 
indebted at the time the alleged 


cause of action arose.—^Duffy v. 
Barnhart Store Co., supra, 
lu Louisiana 

(1) The general rule has been an¬ 
nounced that payment must be 
pleaded in order to permit proof 
thereof.—^Monroe Grocer Co. v. Bar- 

I ron, 134 So. 735, 16 La.App. 357—48 
C.J. p 675 note 15. 

(2) It has been held or recognized, 
however, that proof of payment is 
admissible under plea in compensa¬ 
tion, since compensation, if proved, 
operates as payment in discharging 
debt.—^Hunter v. Rector, Wardens 
and Vestrymen of St. Anna's Chapel, 
149 So. 537, 177 La. 968. 

(3) In the absence of a plea of 
payment or compensation, defendant 
was not entitled to give evidence of 
matters claimed to be a discharge 
of his obligation to pay.—Campbell 
V. Clark, App., 43 So.2d 553. 

43. Or.—^Willis v. Abraham, 51 P. 
79, 31 Or. 562. 

44. Ark.—^Williams v. Uzzell, 156 S. 
W. 843, 108 Ark. 241. 

48 C.J. p 675 note 19. 

Sufficiency of plea of payment gen¬ 
erally see supra § 85 a. 

45. La.—Ethridge-Atkins Corpora¬ 

tion V. City of Alexandria, App., 
178 So. 673—Times-Picayune Pub. 
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Co. V. Jacobs, 126 So. 741, 13 La. 
App, 1. 

46. Okl.—Barlas v. Catechis, 263 P. 
647, 129 Okl. 142. 

Pa.—^Hamilton v. Moore, 4 Watts & 
'S. 570. 

47. La.—^Madison Lumber Co. v. 
Helm, App., 8 So.2d 648, annulled 
on other grounds 13 So.2d 349, 202 
La. 1061. 

Pa.—Hale v. Fenn, 3 Watts & S. 361. 
48 C.J. p 675 note 24—49 C.J. p 252 
note 67 [c]. 

48. W.Va.—Lawson v. Zinn, 37 S. 
E. 612, 48 W.Va. 312. 

48 C.J. p 676 note 25. 

49. N.T.—Sheldon v. Heaton, 47 N. 
Y.S. 1124, 22 App.Div. 308. 

48 C.J. p 676 note 26. 

50. Minn.—Shakopee First Nat. 
Bank v. Strait, 73 N.W. 645, 71 
Minn. 69. 

48 C.J. p 676 note 27. 

51. La.—Schwartz Supply Co. v. 
Breen, App., 179 So. 626. 

Purpose of alleged payment 

Plaintife was entitled to show that 
alleged payment was for a purpose 
other than the debt on which action 
was brought.—^Schwartz Supply Co. 
V, Breen, supra. 
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The view has been taken that a receipt or other 
instrument submitted in support of a plea of pay¬ 
ment may be attacked or explained by plaintiff 
without a plea of non est factum.^^ 

A plea hy an intervener setting” up that defendant 
had fully discharged the note is sufficient to admit 
evidence of satisfaction,but defendant cannot 
be aided beyond the effect of his own plea,^^ 

Partial payment. Where duly pleaded, it is per¬ 
missible to prove part payment.^^ While the view 
has been taken that evidence of part payment is not 
admissible under a plea of full payment,®® it has 
been held or recognized that evidence of partial pay¬ 
ment is admissible as a defense pro tanto.®*^ 

Payment after breach. Where payment on the 
day the debt became due is pleaded, evidence of pay¬ 
ment after the date is not admissible.®® 

Payment after conmiencement of action. Evi¬ 
dence of payment made after issue joined is not ad¬ 
missible,®9 at least in the absence of a supplemental 
pleading setting up such payment.®® 

Application of particular funds. It has been held 
or recognized that, under plea of payment, evidence 
of application of particular funds to the discharge 
of the debt is admissible,®^ that objections to ap¬ 
propriations of payments may be made,®^ and that 


evidence of erroneous application of payments is 
admissible,®^ as is evidence to show that the pay¬ 
ment was on a debt other than the one sued on,®^ 
or was duly applied on such other debt.®® Likewise 
evidence explaining a letter which is seemingly an 
admission against interest may be introduced.®® 

(2) Payment Other than in Money 
In some, but not in all, jurisdictions evidence of 
payment in something other than money is admissible 
under a general plea of payment. 

In some jurisdictions, under a general plea of 
payment, payment in money only may be shown ;®'^ 
evidence of payment other than in money is not ad¬ 
missible unless the substantive facts of the agree¬ 
ment under which the commodity was accepted in 
payment are pleaded.®® Apparently in most juris¬ 
dictions, however, under the general plea of pay¬ 
ment, evidence of payment in something other than 
money is admissible,®® as, for example, by chattels,*^® 
choses in action,accounts,^^ or any arrangement 
which, according to the agreement of the parties^ 
operated to discharge the debt.*^® 

Evidence that plaintiff has received the amount of 
collaterals placed in his hands,^^ or has become 
chargeable therewith,"^® has been regarded as ad¬ 
missible, although in the latter case there is au¬ 
thority tending to the contrary view.*^® 


52. Tex.—^Richards v. Osborne, Ci\-^ 
App., 164 S.W. 392—Hendricks v. 
Leopold, App., 18 S.W. 638. 

53- Tex.—Brown v. Mitchell, 1 Tex. 
Unrep.Cas. 373. 

54. Tex.—Brown v. Mitchell, supra. 

55. Or.—Hattrem v. Burdick, 6 P.2d 
18, 138 Or. 660. 

56. Ky.—^Hamilton v. Coons, 5 Dana 
317. 

57. Ind.—Corpus Juris cited in Bed- 
well V. De Bolt, 50 N.E.2d 875, 879, 
221 Ind. 600. 

Mo.—Corpus Juris cited in Wohl- 
schlaeger v. Dorsey, App., 206 S.W. 
2d 677, 682. 

# O.J. p 678 note 78. 

58- N.J.—^Denham v. Crowell, 1 N. 
J.Law 534. 

59 . Fla.—^Withers v. Sandlin, 18 So. 
856, 36 Fla. 619. 

60. N.Y.—^Hall v. Olney, 65 Barb. 
27. 

Time to plead generally see supra § 

80 c. 

61. D.S.—Columbia Digger Co. v. 
Rector, D.C.Wash., 215 F. 618. 

Ky,—Whittington v. Roberts, 4 T.B. 
Mon. 173. 

62. H.S.—Columbia Digger Co. v. 
Rector, D.C.Wash., 215 F. 618. 

63. TJ.S.—Columbia Digger Co. v. 
Rector, supra. 


64. N.T.—^Druss v. Rosen, 84 K.Y.S. 
174. 

48 C.J. p 677 note 50. 

65. Application of proceeds of col¬ 
lateral 

Under a plea of payment and a 
traverse in the reply, plaintiff was 
entitled to show that the proceeds 
of collateral security were in part 
applied to debts other than that on 
which suit was brought, in the ab¬ 
sence of direction by the debtor as 
to the application of such proceeds, 
notwithstanding plaintiff did not 
plead such other debts.—Byington 
V. Baughman, 137 S.W.2d 1101, 282 
Ky. 130. 

66. N.D.—Tolerton, etc., Co. v. Suit, 
156 ISr.W. 939, 33 N.D. 283. 

48 C.J, p 677 pote 51. 

67. Mont.—^Billings v. Missoula 
White Pine Sash Co., 292 P, 714, 
88 Mont. 322. 

48 C.J. p 675 notes 20, 21. 

Sufficiency of plea to present defense 
of payment other than by money 
generally see supra § 85 a (5). 

68. Mont.—illings v. Missoula 
White Pine Sash Co., supra. 

S.D.—^Harrington v. Kemp ton, 222 
N.W. 498, 54 S.D. 60. 

48 C.J. p 677 note 46. 

69. Wash.—Corpus Juris cited iu 
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Gattavara v. Caldwell, 12 P.2d 593, 
594, 168 Wash. 484. 

48 C.J. p 676 note 33. 

In New York 

(1) The rule stated in the text has 
been announced.—Farmers', etc,, 
Bank v. Sherman, 33 N.Y. 69, 

(2) In a lower court, however, it 
was stated broadly that the simple 
plea of payment can be supported 
only by proof of payment in money 
or its equivalent.—^Jennings v. Os¬ 
borne, 2 N.Y.City Ct. 195. 

70. N.M.—Phillips v. Gooch, 214 P. 
582, 28 N.M. 448. 

48 C.J. p 676 note 34. 

71. Wash.—Corpus Juris cited in 
Gattavara v. Caldwell, 12 P.2d 593, 
594, 168 Wash. 484. 

48 C.J. p 676 note 36. 

72- S.C.—Sullivan v. Sullivan, 20 

S.C. 509. 

73. Wash.— Corpus Juris cited in 
Gattavara v. Caldwell, 13 P.2d 593, 
594, 168 Wash. 484, 

48 C.J. p 676 note 38. 

74- Ind.—^Wolcott V. Ensign, 53 Ind. 
70. 

48 C.J. p 676 note 39. 

75. Ind.—^Wolcott v. Ensign, supra 
—Reeves v. Plough, 46 Ind. 350— 
Crume v. Brightwell, 122 N.E. 230, 
69 Ind. App. 404. 

76. N.Y.—^Mercantile Bank v. An- 
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If an agreement to accept a commodity other than 
money is alleged, evidence of its delivery is not ad¬ 
missible in the absence of an averment of its ac¬ 
ceptance or of consideration for the agreement.'^ 
Where the plea is payment by the giving of a note, 
the debtor may show the custom of the creditor in 
receiving notes to support his contention that the 
note was accepted as payment. 

(3) Payment to Person Other than Plain¬ 

tiff or Creditor 

The propriety, under a general plea of payment, of 
proving payment to another than plaintiff has been recog¬ 
nized. 

It has been held or recognized that, under a gen¬ 
eral plea of payment, it is permissible to introduce 
evidence of payment to an agent of plaintiff,*^^ to 
an assignor,^0 to a deputy sheriff on a capias ad 
satisfaciendum,81 or to a third person pursuant to an 
agreement with the creditor.8^ 

On the other hand, plaintiff may show that a re¬ 
ceipt offered was not given by his agent.83 

(4) Payment by Another 

Under an allegation of payment by a specified per¬ 
son, evidence of payment by another is not admissible. 


Where payment is alleged to have been made by 
one person, evidence that it was made by another 
is not admissible.81 It has been held that evidence 
of payment by a person other than defendant is not 
admissible unless such fact is averred in the an¬ 
swer, §5 but it has also been held that under a plea 
of payment generally payment by an agent may be 
proved. 8^ 

(5) Matters Tending to Discharge or Reduce 
Qaim 

It has been held or recognized that, under a plea 
of payment, evidence is not admissible to prove various 
matters or transactions tending to discharge or reduce 
the claim or debt, which are not regarded as payment. 

Under a general plea of payment, it has been held 
that evidence is not admissible of any special ar¬ 
rangement growing out of independent contracts,87 
of a set-off,88 of a counterclaim,89 of equitable re- 
coupment,80 of a gift,3i of novation,32 of a dis¬ 
charge of another jointly liable,33 or of a discharge 
by parol of a sealed instrument nor is evidence 
admissible of the discontinuance of the suit,35 or 
of a foreign attachment in an action of debt against 
the garnishee,36 or evidence to excuse nonpay- 
ment37 it has been held, however, that in chan¬ 
cery pleading an allegation of payment may be 


derson, 50 N.Y.S. 176, 27 App.Div. 

94. 

48 C.J. p 676 note 41. 

77. Ind.—^Milgram v. Brown Shoe 
Co., 139 N.E. 377, 80 Ind.App. 385. 

78. Pa.—Snyder v. Wertz, 5 Whart. 
163. 

79. Iowa.—State Bank v. Kelly, 80 
K.W. 520, 109 Iowa 544. 

Tex.—Spann v. Glass, 35 Tex. 761. 
sa. Md.—Shriner v. Liamborn, 12 
Md, 170. 

81. Md.—-Boyce v. Young, 3 Harr. & 
M. 84. 

82. S.D.-—Fall V. Johnson, 65 K.W. 
909, 8 S-B. 163. 

48 C.J. p 677 note 56. 

83. Tex.-—Spann v. Glass, 35 Tex. 
761. 

84. Cal.—Coffee v. Tevis, 17 Cal. 
239. 

85. Kan.—-Kansas Nat. Bank v. 
Quinton, 48 P. 20, 57 Kan. 750. 

Sufliciency of plea to present de¬ 
fense of payment by third person 
generally see supra § 85 a (6>. 

86. Mass.—Wolcott v. Smith, 15 
Gray 537. 

87- Mo,—^People's Bank v. Stewart, 
117 S.W. 99, 136 Mo.App. 24. 

48 C.J. P 677 note 65. 

88. Mass.—^Vrusho v. Vrusho, 154 
N.E. 843, 258 Mass. 1B5, 

48 C.J. P 677 note 66. 


Necessity of specially pleading set¬ 
off generally see the C.JS. title 
Pleading § 167, also 49 C.J. p 310 
notes 15, 18. 

Some early statutes provided for 
a showing of set-off under a plea of 
payment. 

Ind.—^Coe v. Givan, 1 Blatchf. 367. 
Miss.—Houston v. -Smith, 10 Miss. 
597. 

Xu l^ouisiaua 

(1) Evidence of compensation is 
admissible under a plea of payment. 
—^Hunter v. Rector, Wardens, and 
Vestrymen of St. Anna’s Chapel, 149 
So. 537, 177 Da. 968—Buard v. Buard, 
5 Mart.,N.S., 132. 

(2) Evidence of an adverse claim 
not equally liquidated with plaintiff’s 
demand is not admissible.-—^Maxwell 
V. Collier, 6 Rob. 86. 

Xn pexuLsylvania 

(1) Under earlier practice, evi¬ 
dence of set-off was admissible un¬ 
der plea of payment with leave, etc. 
U.S.—Charles A. Eaton Co, v. Louis 

Mark Shoes, D.C.Pa., 37 P.2d 715. 
Pa.—Glamorgan Iron Co. v. Rhule, 
53 Pa. 93—Calvin v. McClure, 17 
Serg* & R. 385—^Lazarus v. George, 
3 Luz.Leg.Reg. 143. 

48 C.J. P 677 note 66 [c] (3), (4). 

(2) Evidence of a set-off was not 
admissible under the general plea of 
payment.—Glamorgan Iron Co. v. 
Rhule, supra. 


89. Wash.—Commercial Bank v. 

Toklas, 56 P. 927, 21 Wash. 36. 

48 C.J. p 677 note 67. 

XU Peuusylvauia 

(1) Under earlier practice, a coun¬ 
terclaim could be introduced under 
the plea of payment with leave, etc. 
—^Willing V. Lupin Building & Loan 
Ass'n, D.C.Pa., 20 P.Supp. 774— 
Charles A. Eaton Co. v. Louis Mark 
Shoes, D.C.Pa., 37 F.2d 715. 

(2) In a case decided before the 
promulgation of the rules of civil 
procedure, it was said that the de¬ 
fenses of payment with leave, etc., 
and set-off were set up through a 
counterclaim.—Charles A. Eaton Co. 
V. Louis Mark Shoes, supra. 

90. Okl.—^Wallingford v. Alcorn, 183 

P. 726, 75 Okl. 295. # 

91. Mo.—^White v. Black, 90 S.W. 
1153, 115 Mo.App. 28. 

48 C.J. p 677 note 69. 

92. Okl.—^McPike Drug Co. v. Wil¬ 
liams, 230 P. 904. 104 Okl. 244. 

93. U.S.—^U. S. V. Beattie, D.C.Pa., 
24 F.Cas.No.14,554, Gilp. 92. 

94. Del.—Green v. Lockwood, 1 Del. 
331. 

95. U.S.—^Latapee v. Pecholier, Pa., 
14 F,Cas.No.8,101, 2 Wash.C.C. 180. 

96. Pa.—^Updegraff v. Spring, 11 
Serg. & R, 188. 

97. Minn .—Y oak v. National Inv. 
Co., 53 N.W. 708, 51 Minn. 450. 

48 >C.J. p 677 note 76. 
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sustained by proof of satisfaction of the demand in 
any way, as by set-off, etc.®® 

c. Under General Issue or General Denial 

In some jurisdictions the view has been taken that, 
under some circumstances, evidence of payment may be 
admitted under a plea of the general issue with notice 
of payment or with a brief statement of facts. Under 
the codes as a general rule evidence of payment is not 
admissible under a general denial. 

It has been held or recognized in some jurisdic¬ 
tions that, under some circumstances, evidence of 
payment may be admissible under a plea of the gen¬ 
eral issue with notice of payment,^^ qj- -^^ith a brief 
statement of facts.^ 

In some jurisdictions under some circumstances 
at least, evidence of partial payment is admissible 
under the general issue,^ and in others it is not^ 
imless it is specially pleaded or described in an 
account filed with the plea.*^ 

Payment after suit brought cannot be shown un¬ 
less pleaded,5 but, if a general payment is relied 
on, evidence of payment may be introduced with¬ 
out a bill of particulars being filed.® 

Where evidence of payment is admissible, plain¬ 
tiff may introduce evidence to show that the pay¬ 
ments were made on demands other than those sued 
bn.'^ 


§ 91 

Under the codes, as a general rule, evidence of 
payment is not admissible under a general denial.® 
It has been stated broadly, however, that, in an 
action to recover money due, payment may be 
proved under an answer containing a general de¬ 
nial, 9 and it has been held or recognized that in 
certain cases in which nonpa>unent is an essential 
allegation of plaintiff’s pleading evidence of pay¬ 
ment is admissible under a general denial,^® al¬ 
though, according to some decisions, such evidence 
is not admissible under a general denial where the 
allegation of nonpayment is unnecessary.^^ In 
some jurisdictions, under a general denial of a nega¬ 
tive averment of nonpayment, evidence of payment 
is not admissible, whether or not such allegation 
was necessary.^^ 

According to some authorities evidence of pay¬ 
ment is admissible under a general denial where the 
complaint merely alleges the indebtedness in gen¬ 
eral terms,but not where particulars of the claim 
are stated.!^ 

It has 'been held or recognized that, where suit is 
brought to recover a balance alleged to be due after 
deducting certain stated payments, defendant may 
prove other payments under a general denial, that, 
where plaintiff declares generally on a balance due, 
both sides of the account are open under a gen- 


98- Ky.—^Lee v. Beatty, 8 Dana 204. 
N.J.—King V. King, 9 N.J.Bq. 44. 
ZiauitaMe defenses in leg’al actions 
The view has apparently been tak¬ 
en that a counterclaim may be as¬ 
serted under a plea of equitable pay¬ 
ment in jurisdictions in which equi¬ 
table defenses are permitted in ac¬ 
tions at law.—^Willinff v. Lupin 
Building- & Loan Ass’n, D.C.Pa., 20 
P.Supp. 774. 

99. Miss.-r-Sivley v. Williamson, 72 
So. 1008, 112 Miss. 276. 

48 aJ. p 678 note 81. 

Proof of payment under general is¬ 
sue in action of: 

Assumpsit see Assumpsit, Action 
of § 26 b. 

Debt see Debt, Action of § 14 b. 

1. Russell V. Fabyan, 28 IST. 
H. 543, 61 Am.D. 629. 

W.Va.—Arnold v. Cole, 26 S.E. 312, 
42 W.Va. 663. 

2. Ala.—^Munn v. Pope, 2 Stew. 498. 
D.C.—^Metzger v. Metzger, 35 App.D. 

C. 389. 

3- W.Va,—Shanklin v. Crisamore, 4 
W.Va. 134. 

48 C.J. p 678 note 85. 

4. W.Va.—Shanklin v, Crisamore, 
supra. 

48 aj. p 678 note 86. 


5. W.Va.—^Shanklin v. Crisamore, 
supra. 

48 C-J. p 678 note 87. 

6. W.Va.—Shanklin v. Crisamore, 
supra. 

7. Mich.—Smaltz v. Newhof, 144 N. 
W. 853, 178 Mich. 500. 

8. La.—^McKown v. Mathes, 19 La. 
542—’Campbell v. Clark, App., 43 
So. 2d 553—^Frank De Latour, Inc., 
V. Boscareno. 126 So. 743, 12 La. 
App. 596, 

Mo.—'South Side Bank of Kansas 
City V. Ozias, App., 155 S.W.2d 519 
—Hay craft v. Hay craft, App., 154 
S.W.2d 617. 

Mont.—^Davis v. Sullivan Gold Min¬ 
ing Co., 62 P.2d 1292, 103 Mont. 
452. 

Ohio.—Creek v. Becker, App., 67 N. 
E.2d 566. 

Okl.—^Rosser-Moon Furniture Co. v. 
Harris, 131 P.2d 1004, 191 Okl. 607 
—^Jones V. Cabaniss, 91 P.2d 83, 185 
Okl. 175—Saunders v, McKee, 6$ 
P.2d 1234, 177 Okl. 357—Ingram v. 
Oklahoma Nat. Bank of Clinton, 66 
P.2d 406, 176 Okl. 544—Washing¬ 
ton V. Mechanics & Traders Ins. 
Co., 50 P.2d 621, 174 Okl. 478—Re¬ 
serve Loan Life Ins. Co. v, Sim¬ 
mons, 282 P. 279, 140 Okl. 212. 

48 C-J. p 678 note 89. 

9. Idaho.—Brooks v. Beach, 294 P. 
605, 60 Idaho 185. 
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10. Mo.—State v. Peterson, 39 S.W. 
453, 40 S.W. 1094, 142 Mo. 526. 

48 C.J. p 678 note 91. 

Whether issue of payment raised by 
denial of allegation of nonpayment 
generally see supra § 85 a (3). 

11. N.Y.—Cochran v. Reich, 36 N. 
Y.S. 233, 91 Hun 440, 25 N.Y.Civ. 
Proc. 147, 2 N.Y.Ann.Cas. 313. 

48 C.J. P 679 note 92. 

12. Ohio.—Creek v, Becker, App., 67 
N.E.2d 566—^Lord v. Graveson, 4 
Ohio Cir.Ct.,N.S.. 268, 16 Ohio Cir* 
Dec. 371. 

48 C.J. P 679 note 93. 

Xn Nebraska 

(1) The rule stated in the text has 
apparently been recognized.—^Hudel- 
son V. Tobias First Nat. Bank, 71 N. 
W. 304, 51 Neb. 657. 

(2) It seems, however, that the 
rule is qualified to some extent at 
least.—^Barker v. Wheeler, 87 N.W. 
20, 62 Neb. 150. 

13. Kan.—^Parker v. Hays, 7 Kam 
412. 

48 C.J. P 679 note 94. 

14. Kan.—St. Louis, etc., R. Co. v. 
Grove, 18 P. 958, 39 Kan. 731. 

48 C.J. P 679 note 95. 

15. Okl.—Jones v. El Reno Mill, 
etc., Co., 110 P. 1071. 26 Okl, 796, 
Ann.Cas.l912B 486. 

48 C.J. p 679 note 96. 
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eral denial,and that, in a suit for a balance due 
above all payments made, no payment being speci¬ 
fied, evidence of payments is admissible under a 
general denial.i'^ According to some decisions, 
however, where plaintiff alleges a specific amount 
as originally due and admits partial payments there¬ 
on, payments other than those admitted must be 
specially pleaded if they are to be relied on and evi¬ 
dence thereof is not admissible under a general de- 
nial.is 

Under a general denial, evidence has been held to 
•be admissible to show that no indebtedness to plain¬ 
tiff ever existed on the cause alleged.^^ 

The view has been taken that, even though evi¬ 
dence of payment may be admissible under a gen¬ 
eral denial under some circumstances, the rule ap¬ 
plies only to payments made before the commence¬ 
ment of the action and not to payments made there- 

after.20 

d. Under Eeplication and Subsectuent Pleadings 

As a general rule, evidence of payment Is not ad¬ 
missible under a general denial in a reply to a counter, 
claim. 

The rule under the codes that evidence of pay¬ 
ment is not admissible under a general denial ap¬ 
plies where the general denial is contained in a 

C. BURDEN 

§ 93. In General 

a. General rule 

b. Limitations and qualifications 

a. General Rule 

The general rule is that, where an indebtedness or 


reply.2i Evidence that payment was accepted un¬ 
der duress is inadmissible under a general denial 
of payment in a reply. 22 

§ 92. - Variance 

The evidence must correspond with the allegations of 
the pleadings, and payment must be proved as alleged 
in the pleadings. 

The evidence must correspond with the allega¬ 
tions in the pleadings,23 and payment must be 
proved as alleged in the pleadings.24 The proof 
as to payments must be within, and correspond 
with, the bill of particulars.25 An immaterial vari¬ 
ance, however, may be disregarded.26 

An averment of payment is not supported by 
proof of tender,27 by proof that the obligation sued 
on has become outlawed,28 by proof of an accord 
and satisfaction,29 by proof of a mutual indebted¬ 
ness in the absence of an agreement to offset one 
debt against the other,20 by proof of a counter- 
claim,2i or by proof of a discharge in law.22 Where 
payment in full is pleaded and only part payment 
is proved, the debtor is entitled to credit for that 
part which he proves to be paid.22 It has been held 
that an averment of the place of payment will not 
preclude the party from showing payment at a dif¬ 
ferent place.24 

OF PROOF 

obligation to pay has been established, the burden of 
proving payment is on the party who alleges it. 

The general rule is that, where an indebtedness 
or obligation to pay has been established, the bur¬ 
den of proving payment is on the party who alleges 
it,25 according to the judicial decisions on the ques- 


ie, N.Y.—^Acharan v. Samuel, 128 N. 

Y.S. 943, 144 App.Div. 182. 

48 'C.J. p 679 note 97. 

17. JSf.T.—^Conkling v. Weatherwax, 
73 N.E. 1028, 181 JST.T. 258, 2 Ann. 
Gas. 740—Quin v. Lloyd, 41 N.Y. 

* 349. 

18. N.Y.—McKyring v. Bull, 16 N.Y. 

297, 69 Am.D. 696—^Acharan v. 

Samuel, 128 N.Y.S. 943, 144 App. 
Div. 182. 

19. La,—Gruntz v, Hubert, 7 La. 
App. 648. 

48 C.J. p 679 note 1. 

20. N-M,—^Bank of Commerce v. 
Broyles, 120 P. 670, 16 N.M. 414, 
reversed on other grounds 34 S. 
Ct. 730,* 234 U.S. 64, 58 L.Ed. 1214. 

21. N.Y.—Wilcox V. Joslin, 10 N.Y. 
S. 342. 

48 C.J- P 679 note 5. 

22. ' Tenn.—Smith v. Cottrel, 8 Baxt. 


23. Ala.'—^Wharton v. Cunningham, 
46 Ala. 590. 

48 C.J. p 679 note 8. 

24. S.I>.—Peter Mintener Lumber 
Co. V. Harvey, 132 N.W. 252, 27 S. 
D. 624. 

48 'C.J. p 679 note 9. 

25. Mich.—^Judd v. Burton, 16 N.W. 
237, 51 Mich. 74. 

48 C.J. p 679 note 10. 

26. Ky.—Powers v. Smith, 38 S.W. 
1045, 18 Ky.L. 983. 

48 C.J. p 679 note 11. 

Alleged variance held not material 
Pa.—Goldstein v. Goldstein, 33 A.2d 
80, 152 Pa.Super. 570. 

27. Ind.—Clark v. Mullenix, 11 Ind. 
532. 

28. Iowa.—^Austin v. Wilson, 46 
Iowa 362. 

Pleading statute of limitations as de¬ 
fense generally see Limitations of 
Actions §§ 354-382. 
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29. Md.—Hardey v. 189. 

30. Mass.—^Vrusho 154 

N.E. 843, 258 Mass. 185. 

31. S.C.—^Wagener v. ■ Mars, 20 S.C. 
533. 

32. Del.—State v. Reading, 1 Del. 
23. 

33., Ark.—Owens v. Chandler, 16 
Ark. 651. 

48 C.J. P 680 note 18. 

34. Irid.—Brown v. Gooden, 16 Ind. 
444. 

35. U.S.—Person v. XT. -S., C.C.AJi.rk., 
112 P.2d 1, certiorari denied 61 S. 
Ct. 35, 311 U.S. 672, 87 L.Ed. 432— 
Current News Features v. Pulitzer 
Pub. Co., C,C.A.Mo., 81 P.2d 288— 
Corpus Juris cited in Gray v. Town 
of Thermopolis, D.C.Wyo., 33 P. 

' Supp. 78, 79. 

Ala.— Corpus Juris cited in Greer v. 
Gullette, 173 So. 505, 506, 234 Ala. 
79 — ^Meador-Pasley Co. v. Owen, 
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tion, ordinarily the debtor^S or defendant;37 but 
the rule applies also to impose on a plaintiff, who 
has pleaded payment as a ground for the relief 
which he seeks, the burden of proving such pay¬ 


ment.SS The most frequent applications of this 
rule are found in actions on obligations for the 
payment of money, in which it is held that the 
fact of payment is a special or affirmative defense,^^ 


133 So. 35, 222 Ala. 392—Raia v. 
Goldbergr, 34 So.2d 620, 83 Ala.App. 
435, certiorari denied. 34 So.2d 625, 
250 Ala. 398. 

Ark.—Tisdale v. Akers, 221 S.W.2d 
19, 215 Ark. 480—Corpus Juris 

<luoted in Peoples Nat. Bank v. 
Cohn, 110 'S.W.2d 42, 46, 194 Ark. l 
1098. 

Pla.—^Riedel v. J. R. "Watts & Sons, 
158 So. 890, 118 Fla. 285. 

Ill.—Tregoning v. Tregoning, 262 Ill. 
App. 489. 

Ky.—Massie’s Ex’x v. Massie’s Ex’x, 
156 S.W.2d 195, 288 Ky. 370—Phil¬ 
lips' Ex’r V. Reid, 104 S.W.2d 1093, 
268 Ky. 317. 

La.—^Dartez v. Meaux, App., 44 So.2d 
147—^White v. Oakes, App., 33 So. 
2d 698—^Herring v. Davis, App., 31 
So.2d 440—Willis v. Cottongim, 
App., 29 So.2d 554—Louisiana 
Tractor & Machinery Co. v. Henry, 
App., 24 So.2d 188—Alexander v. 
Paul, App., 18 So.2d 852—Superior 
Merchandise Corporation v, Oser, 
App., 8 So.2d 770—Oak Appliance 
Co. v. Clayton, App., 1 'So.2d 157— 
Cappel V. Evansville Oil Corpora¬ 
tion, App., 195 So. 104—Motor Fi¬ 
nance Co. V. Universal Motors, 
App., 182 So. 143—^Walter A. Mel- 
ler Co. v. Rodessa Gasoline Co., 
App., 178 So. 687—Traina v. Dorig- 
nac, App., 170 So. 726—^Milam's 
Spot Cash Wholesale House v. No- 
mey, App., 154 So. 466—>Stehr Auto 
Sheet Metal Works v. Pacholik, 
App., 148 So. 482—Tung v. Cassag- 
ne, 137 So. 342, 18 La.App. 361— 
N. Chisesi & Co. v. Rispoli, 131 So. 
693, 15 La.App. 490—Florsheim v. 
Porter-Wynn Undertaking Co., 123 
So. 515, 11 La.App. 435—Wilson v. 
Davis, 123 So. 164, 11 La.App. 184. 
Md.—Corpus Juris cited in Lynch v. 
Rogers, 10 A.2d 619, 622, 177 Md. 
478. 

Mo.—Corpus Juris cited in Emory v. 
Emory, 53 S.W.2d 908, 913—Dufty 

V. Barnhart Store Co., App., 202 
S.W.2d 520—Pflanz v. Pflanz, 177 
S.W.2d 631, 237 Mo.App. 873—Hay- 
craft V. Haycraft, App., 154 S.W.2d 
617—Earhart v. A. O. Thompson 
Lumber Co., App., 140 S.W.2d 750 
—GrifSn v. Priest, App., 137 S.W. 
2d 685. 

Mont.—Hill V. Frank, 164 P.2d 1003, 
118 Mont. 117—Rock Island Plow 
Co. V. Cut Bank Implement Co., 
53 P.2d 116, 101 Mont. 117. 

Neb.—Washington v. Beselin, 4 N. 

W. 2d 753, 141 Neb. 638. 

N.J.—^Federal Deposit Ins. Corpora¬ 
tion V. Miller, 33 A. 2d 838, 130 N. 
J.Law 626. 

N.Y.—Fry v. Williams, 254 N.Y.S. 43, 
141 Misc. 815. 


N.C.—Meriden Nat. Bank v. Turner, 

2 S.E.2d 848, 215 N.C. 665—Steph¬ 
enson v. Honeycutt, 184 S.E. 482, 
209 N.C. 701—Davis v. Dockery, 
183 S.E. 396, 209 N.C. 272. 

Ohio.—^Ziegler Milling Co. v. Den¬ 
man, 72 N.E.2d 686, 79 Ohio App. 
250—Pahner v. Leckie, 180 N.E. 
733, 41 Ohio App. 436. 

Okl.—Liberty Nat. Bank of Weather¬ 
ford V. -Simpson, 102 P.2d 844, 187 
Okl, 274—^Pine v. Bradley, 101 P. 
2d 799, 187 Okl. 126—Martin v. 
Pribil, 95 P.2d 853, 186 Okl. 27— 
Eggleston v. Orient Ins. Co., 80 
P.2d 273, 183 Okl. 69—Eysenbach 
V. Robert W. Hunt Co., 282 P. 295, 
140 Okl. 138. 

Or.—^Fahnrich Grocery Co, v. Paul¬ 
sen, 293 P. 422, 134 Or. 247. 

Pa.—^^Cauffiel v. Glenn, 27 A.2d 30, 
345 Pa. 181—Levin v. Northwest¬ 
ern Nat. Bank, 35 A.2d 769, 154 Pa. ; 
Super. 94—In re Pasky's Estate, 
Orph., 31 Erie Co. 438—^Associates 
Discount Corporation v. Debies, 
Cora.Pl,, 90 Pittsb.Leg.J. 569. 

S.C.—Neal v. Clark, 12 S.B.2d 921, 
196 S.O. 139—Farmers' & Mechan¬ 
ics’ Bank v. McNair, 148 S.E. 54, 
150 S.C. 267. 

Tenn,—State, for Use of Brown, v. 
Fidelity & Deposit Co. of Mary¬ 
land, 113 S.W.2d 73, 21 Tenn.App. 
507. 

Tex.—Jefferson Standard Life Ins. 
Co, V. Lindsey, Civ.App., 94 S.W.2d 
549, error dXsmissed. 

Utah.—Bell v. Jones, 110 P.2d 327, 
100 Utah 87— Corpus Juris cited in 
Marks v. Marks, 100 P. 207, 210, 
98 Utah 400. 

Wash.— Corpus Juris cited in Olson 
V. Chapman, 104 P.2d 344, 347, 4 
i Wash.2d 522—Creditors' Ass'n v. 

Pry, 37 P.2d 688, 179 Wash. 339. 
W.Va.—Saunders v. Huffman, 192 -S. 

E. 297, 119 W.Va. 31. 

Wis.—Peart v. Schwenker, 227 N.W. 
945, 200 Wis. 200. 

Wyo.—^Redwine v. Rohlff Lumber &. 
Supply Co., 91 P.2d 49, 54 Wyo. 
253. 

48 C.J. p 680 note 21. 

^Denial of indebtedness is not nec¬ 
essarily a plea of payment so as to 
invoke the text rule.—Giardina v. 
D'Antoni, La.App., 1 So-2d 706. 

36. Cal.—^Pacific States Savings & 
Loan Co. v. Painter, 99 P.2d 1103, 
37 Cal.App.2d 645—^Lockhart v. 
Lockhart, 31 P.2d 452, 137 Cal.App. 
713. 

Wis.—Larson v. Monson, 239 N.W. 
417, 206 Wis. 249. 

Assertion of rights by reason of pay¬ 
ment 

Burden is not on creditor but on 
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debtor or person asserting rights by 
reason of payment.—Kerfoot v. Kes- 
sener, Ind., 84 N.B.2d 190. 

"Wlien a debtor claims to be enti¬ 
tled to credit on debt against him 
in a fixed amount, burden is on him 
to show credit to which he is enti¬ 
tled, and he cannot impose such bur¬ 
den on creditor, at least in absence 
of showing that creditor has exclu¬ 
sive knowledge or information, and 
tha(J debtor has no other means of 
obtaining it.—Carter Coal Co. v. Litz, 
D.C.Va., 54 P.Supp. 115, affirmed, C.C. 
A., 140 P.2d 934. 

37. Ga.—Morrison v. Westbrook, 152 
S.E. 585, 41 Ga.App. 201. 

Ill.—Lurie v. Newhall, 76 N.E.2d 813, 
333 Ill.App. 173. 

Mass.—First Nat. Bank v. Cartoni, 

3 N.E.2d 177, 295 Mass. 75. 

Mich.—^^Smith v. Smith, 247 N.W. 
106, 362 Mich. 60. 

Mo.—Mozingo v. Mozingo, App., 149 
S.W,2d 897. 

N.Y.—Keiper v. Amico, 20 N.Y.S.2d 
480, 174 Misc. 211—Impallaria v. 
Greco. 27 N.Y.S.2d 542. 

Pa.—Rodgers v. Fleming, 188 A. 861, 
325 Pa. 228. 

Tenn.—^Northwestern Mutual Life 
Ins, Co. V. Newsom, 2 Tenn.App. 
70. 

Tex.—Ottenhouse v. Abernathy, Civ. 

App., 110 S.W.2d 968. 

Wash.—Trout v. Shelikoff Packing 
Co., 38 P.2d 348, 179 Wash. 414. 
Possession of best evidence * 

Where defendant would normally 
be in possession of best evidence on 
question of payment of his debt to 
plaintiff or plaintiff has possession 
of instrument which would ordinari¬ 
ly have been surrendered had pay¬ 
ment been made, defendant has bur¬ 
den of proving payment.—Morse v. 

I Miller, 39 N.Y.S.2d 815, affirmed In 
re Cotteau’s Estate, 47 N.Y.S.2d 288, 
267 App.Div. 801, appeal denied 49 
N.Y.S.2d 270, 267 App.Div. 1034. 

38. La,—Cappel v. Evansville Oil 
Corporation, App., 195 So. 104. 

48 C.J. p 683 note 51. 

39. La.—^White v. Oakes, App., 33 
So.2d 698—^Eustis v. St. Germain* 
App., 161 So. 203. 

Mich.—In re Dunneback's Estate, 4 
N.W.2d 472, 302 Mich. 73. 

Mo.—Duffy V. Barnhart Store Co., 
App., 202 S.W.2d 520—Pflanz v. 
Pflanz, 177 S.W.2d 631, 237 Mo.App. 
873—Haycraft v. Haycraft, App., 
154 S.W.2d 617—Earhart v. A. O. 
Thompson Lumber Co., App., 140 
■S.W.2d 750—Griffin v. Priest, App., 
137 S.W.2d 685—Franklin County 
Oil Co. V. Webber, App.* 104 -S.W. 
2d 676. 
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and that proof of nonpa 3 Tnent is not necessary to 
establish a cause of action,'^® even thoug’h a for¬ 
mal allegation of nonpayment is included in the 
bill, petition, or complaint, 

The general rule has been applied in a great va¬ 
riety of actions,^^ including actions in assumpsit,^3 
ejectment,trover,and replevin actions for 
accounting actions for money lent,^3 money had 
and received,services rendered,^9 and labor and 
materials furnished actions on contract^^ and 
for work done under contract ;53 actions for 
board,54 rent,^^ and goods sold and delivered 
actions to enforce vendors’ liens®7 and contracts of 
sale an action on a prom^ made to a third 
person for plaintiff’s benefit and an action for 
breach of an agreement to pay an indebtedness of 
plaintiff to a third person. ^0 

Other applications of this rule to particular ac¬ 


tions are discussed elsewhere in this work in con¬ 
nection with the general treatment of the particu¬ 
lar action. For example, the application of this 
rule to actions on bills or notes is discussed in Bills 
and Notes § 662 a, to actions on bonds in Bonds § 
118 e (2), to actions on judgments in Judgments 
§ 559 a (2), to actions by or against decedents’ es¬ 
tates in Executors and Administrators § 784 b (5), 
to actions to enforce mechanics’ liens in Mechanics’ 
Liens § 308 j, and to actions to foreclose mort¬ 
gages or deeds of trust in Mortgages § 452 a. 

Authority to receive payment. Where payment 
is made to a person other than the creditor, the debt¬ 
or has the burden of showing that the person to 
whom payment was made was authorized to re¬ 
ceive payment^i or that the creditor has so acted 
as to be estopped to deny the existence of such au¬ 
thority.® 2 


Mont.—^Rock Island Plow Co. v. Cut 
Bank Implement Co., 53 P.2d 116, 
101 Mont. 117. 

NT.J.—^Federal Deposit Ins. Corpora¬ 
tion V. Miller, 33 A.2d 838, 130 N. 
J.Law 626—Oystermen’s Nat. Bank 
of Sayville v. Edwards, 163 A. 445, 
112 N.J.Eq. 148. 

N.Y.—Popkin v. Original Novelty 
Co., 92 N.Y.S.2d 36, 196 Misc. 120. 
N.C.—Stephenson v. Honeycutt, 184 
S.E. 482, 209 N.C. 701--Davis v. 
Dockery, 183 S.E. 396, 209 N.C. 272 
—^Purst V. Taylor, 169 S.E. 185, 
204 N.C. 603. 

N.D.—Hughes v. Wachter, 238 N.W. 
776, 61 N.D. 513. 

Okl.—^Eggleston v. Orient Ins. Co., 
SO P,2.d 273, 183 Okl. 69—Vaughan 
V. Burt, 278 P. 630, 137 Okl. 136. 
Pa.—^Devin v. Northwestern Nat. 

Bank, 35 A.2d 769, 154 Pa.Super. 94. 
S.C.—Neal v. Clark, 12 S.E.2d 921, 
196 S.C. 139. 

Tex.—Commercial Inv. Trust v. 

Smart, 69 S.W.2d 35. 123 Tex. 180. 
Utah.—Bell v. Jones, 110 P.2d 327, 
100 Utah 87. 

Vt.—Scott V. Bradford Nat. Bank, 179 
A. 149, 107 Vt. 226. 

Wyo.—Corpus Juris cited in State 
Bank of Wheatland v. Bagley 
Bros., 11 P.2d 572, 580, 44 Wyo. 
244. 

48 C.J. p 682 note 22. 

40. S-D. — Commercial Inv. Trust v. 
Wesling, 220 NW. 855, 53 S.D. 337. 

48 C.J. p 682 note 23. 

41. Conn. — ^Apuzzo v. Hoer, 4 A. 2d 
424, 125 Conn. 196, 121 A,L.R. 542. 

Ohio.—Sullivan v. Sullivan, 31 N.E. 

2d 165, 66 Ohio App. 315. 

48 C.J. p 682 note 24. 

Necessity of pleading nonpayment in 
anticipation of defense see supra § 
82. 


42. Actions to recover money fraud¬ 
ulently obtained 

Ill-—Supreme Lodge K. P. v. Hinsey, 
89 N.E. 728, 241 Ill. 384. 

48 C.J. p 683 note 46. 

Actions on lost instruments 
W'.Va.—Linn v. Collins, 87 S.E. 934, 
77 W.Va. 592, Ann.Cas.l918C 86. 

48 C.J. p 683 note 47. 

43. Fla.—^Exchange Nat. Bank of 
Tampa v. Bryan, 165 So. 685, 122 
Fla. 479. 

48 C.J. p 682 note 25. 

44. Cal.—^Barcroft v. Livacich, 96 P. 
2d 951, 35 Cal.App.2d 710. 

45. Ala.—^Warrant Warehouse Co. v. 
Cook, 95 So. 282, 209 Ala. 60. 

48 C.J. p 682 note 26. 

46. Ark.—Randleman v. Taylor, 127 
S.W. 723, 94 Ark. 511, 140 Am.S.R. 
141. 

48 C.J. p 682 note 27. 

47. Answer denying any indebted¬ 
ness 

Ark.—Smith v. Taylor, 222 S.W. 1062, 
144 Ark. 569. 

48. Mich.—^U. S. Trust Co. v. Tuch- 
owska, 227 NW. 539, 249 Mich. 16. 

N.Y.—Macchia v. Marsigliano, 215 N. 
Y.S. 170, 126 Misc. 342. 

49. U.S.—Weidenfeld v. Pacific Imp. 
Co., C.C.A.N.Y., 43 P.2d 817, cer¬ 
tiorari denied 51 S.Ct. 102, 282 U. 
S. 890, 75 L.Ed. 784. 

48 C.J. p 682 note 35. 

50. La.—Guidry v. Foolfces, App., 13 
So.2d 540—Laurent v. Bethany, 138 
So. 226, 18 La.App. 209. 

Mass.—Threlfall v. Coffee Roasters 
I Products, 28 NE.2d 445, 306 Mass, 
j 378. 

[ N.Y.—^Impallaria v. Greco, ‘27 NY.S, 
2d 542. 

48 C.J. p 682 note 36. 

51. La.—Schwartz Supply Co. v. 
Breen, App., 179 So. 626. 
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Mass.—Threlfall v. Coffee Roasters 
Products, 28 N.E.2d 445, 306 Mass. 
378. 

52. Mass.—^Finkelstein v. Sneierson, 
173 NE. 703, 273 Mass. 424. 

53. La.—Commardo v. Clingan, App., 
40 So.2d 677. 

48 C.J. p 682 note 37. 

54. Mo.—^Kines v. Jamison, App., 
277 S.W. 969. 

56. Mass.—Swift v. Boyd, 88 N.E. 

439, 202 Mass. 26. 

48C.J. p 682 note 39. 

56. ‘Mo.—^Franklin County Oil Co. v. 
Webber, App., 104 S.W.2d 676. 

48 C.J. p 682 note 40. 

57. NJ.—Tonn v. Pier, 89 A. 610, 82 
NJ.Eq. 422. 

48 C.J. p 682 note 42. 

58. Mo.—Hill V. Cheatham, 31 S.W. 
261, 129 Mo. 71. 

48 C.J. P 683 note 44. 

59. Wash.—Zioncheck v. Hepden, 
257 P. 835, 144 Wash. 272. 

60. Wyo.—Chapman v. Carrothers, 
129 P. 434, 21 Wyo. 152. 

48 C.J. p 683 note 49. 

61. Cal.— Corpus Juris quoted in 
Brainard v. Brainard, 62 P.2d 403, 
404, 17 Cal.App,2d 520. 

Mich.— 'Corpus Juris quoted in Kay 
V. Wayne County, 264 N.W, 300, 
301, 274 Mich. 90. 

Pa.—^Daniels v. Metropolitan Life 
Ins. Co., 5 A.2d 608, 135 Pa.Super. 
450. 

48 C.J. p 685 note 80. 

62. Cal.— Corpus Juris quoted in 
Brainard v. Brainard, 62 P.2d 403, 
404, 17 Cal.App.2d 520. 

Idaho.—Whalen v. Vallier, 266 P. 
1089, 46 Idaho 181. 

Mich.— Corpus Juris quoted in Kay 
V. Wayne County, 264 N.W. 300, 
i 301, 274 Mich. 90. 
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b. Limitatioiis and Qualifications 

Under various circumstances the burden of proof or 
of going forward with evidence rests on the party assert¬ 
ing nonpayment, as where the debtor has Introduced 
evidence of payment, or of facts raising a presumption of 
payment, or where payment is an essential element of a 
cause of action or defense, or where the creditor sets up 
new matter in avoidance of a defense of payment. 

Where the debtor has introduced some evidence 
of payment, the burden of going forward with the 
evidence, as distinct from the general burden of 
proof, shifts to the creditor who is then under the 
duty of producing some evidence to show nonpay- 
ment^s 3o also, where a transaction, on its face, 
constitutes a payment, the burden of proving the 
contrary is on the creditor.®^ 

Effect of presumptions as to payment. Where the 
party asserting payment has shown the existence 
of circumstances such as to raise a presumption of 
payment, in accordance with the principles stated 
infra §§ 98-109, the -legal effect of the presumption 
is the same as though direct evidence of payment 
had been introduced, 65 so that, while the burden 
of proof as to the fact of payment is not thereby 
shifted, the burden then rests on the party claim¬ 
ing nonpayment to introduce evidence to show that 
his demand has not in fact been paid.66 The rule 
in this respect is the same whether the presumption 
arises from lapse of time,6*^ from the alleged debt¬ 


or’s possession of the obligation evidencing the in- 
debtedness,68 from the acceptance of the negotia¬ 
ble note of the debtor for the amount of an ante¬ 
cedent debt,69 from the acceptance at the time of the 
creation of a debt of a draft'^6 or other obligation'^^ 
of a third person for the amount of the debt, or 
from the character of the services for which pay¬ 
ment is claimed.'^^ 

Nonpayment as element of cause of action or 
defense. W'here plaintiff’s cause of action involves 
more than a simple obligation for the payment of 
money as to which payment is an affirmative de¬ 
fense, so that the fact of nonpayment is an essen¬ 
tial element of the cause of action, the burden of 
proving nonpayment, if plaintiff’s allegation there¬ 
of is denied, rests on plaintiff and, where non¬ 
payment is set up as an affirmative defense to an 
action, defendant has the burden of proving it.74 
However, in some instances it has been held that 
even though it is essential that plaintiff plead non¬ 
payment he is not required to prove the negative 
averment,*^5 and that the burden of proof to show 
payment rests on defendant.*^® 

Matter in avoidance of plea of payment. Where 
payment is alleged as a defense and a creditor sets 
up new matter in avoidance of such defense, the 
burden of proof as to such new matter rests on 
him.'^'^ 


63. La.— Corpus Juris quoted ia 
State ex rel. Leary v. Hughes, 
u4pp., 185 So. 69, 71. 

48 C.J. p 683 note 52. ' 

Receipt as evidence and as shifting ; 

burden of proof see supra § 48. 

64- La.— Corpus Juris q.uoted in 
State ex rel. Leary v. Hughes. 
App., 185 So. 69, 71. 

48 C.J. P 683 note 53. 

65. N.Y.—^Martin v. Stoddard, 27 N. 
E. 285, 127 K.T. 61. 

Pa.—Richards v. Walp, 70 A. 815, 221 
Pa. 412. 

Kature and effect of presumption of 
payment from lapse of time see in¬ 
fra § 101 a. 

66. Ala.—^Kilgore v. Gamble, 44 So. 
2d 767, followed in 44 So.2d 770. 

Pa.—^Parrante v. Orrico, 35 A.2d 576, 
154 Pa.Super. 165—^Commonwealth 
V. Prey’s Estate, Orph., 53 York 
Leg.Rec. 205. 

Md.— Corpus Juris cited in Lynch v. 
Rogers, 10 A.2d 619. 623, 177 Md. 
478. 

48 C.J. p 685 note 86. 

€7. Ala.—^Kilgore v. Gamble, 44 So. 

2d 767. followed in 44 So.2d 770. 
Pa.—In re Smith's Estate, 23 A,2d 
450, 343 Pa. 539—^Parrante v. Or¬ 
rico, 35 A.2d 575, 154 Pa.Super. 165 
—^Manesiotis Bros. v. Cristafcos, 
Com.Pl., 89 Pittsb.Leg.J. 482— 


Commonwealth v. Prey's Estate, 
Orph., 53 York Leg.Rec. 205. 

48 C.J. P 6S5 note 87. 

Presumption from lapse of time see 
infra § 101. 

68. Ark.—Continental Gin Co. v. 
Benton. 149 S.W. 528, 104 Ark. 367. 

48C.J. p 685 note 88. 

69. Ind.—Smith v. Bettger, 68 Ind. 
254, 34 Am.R. 256. 

70. N.T.—Hall v. Stevens, 22 N.E. 
374, 116 N.Y. 201, 5 L.R.A. 802— 
Gibson v. Tobey, 46 N.Y. 637, 7 Am. 
R. 397. 

71. N.Y.—^Dibble v. Richardson, 63 
N.E. 829, 171 N.Y. 131—Lee v. 
Larkin, 109 N.Y.S. 480, 125 App. 
Div. 302. 

72. Pa.—^Winfield v. Beaver Trust 
Co., 79 A. 138, 229 Pa, 530. 

48 C.J. p 685 note 92. 

73. Mo.—^Duffy v. Barnhart Store 
Co., App., 202 S.W,2d 520—Mozingo 
V. Mozingo, App., 149 S.W.2d 897. 

N.Y.—^Keiper v. Amico, 20 N.Y.S.2d 
480, 174 Misc. 211—Bassett v. Salt¬ 
er, 25 N.Y.S.2d 176, affirmed 30 N. 
Y.S.2d 134, 262 App.Div. 967. 

Ohio.—Sullivan v. Sullivan, 31 N.E. 

2d 165, 66 Ohio App. 315. 

48 C.J. p 683 note 58. 

In action on account stated, where- 
[ in plaintiff alleged that he rendered 
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Statement of account to defendant, 
and that defendant retained state¬ 
ment without objection and assumed 
and agreed to pay the amounts due, 
and that thereafter defendant made 
payments to plaintiff, leaving bal¬ 
ance in named amount due, burden 
was on plaintiff to prove nonpay¬ 
ment.—Impallaria v. Greco, 27 N.Y. 
S.2d 542. 

Where third person filed claim to 
property, which was levied on as 
property of judgment debtor, and an 
equitable amendment in aid of the 
claim showing that he had assumed 
debt on purchase of property from 
debtor and had paid debt by delivery 
of lumber to judgment creditor's fa¬ 
ther at creditor's direction, burden 
of proof of payment of debt was on 
claimant.—^Heaton v. Hayes, 4 S.E.2d 
570, 188 Ga. 632. 

74. N.J.—■‘Seacoast R. Co. v. Wood, 
56 A, 337. 65 N.J.Eq. 530, affirmed 
Atlantic City R. Co. v. Wood, 81 
A. 1132, 78 N.J.Eq. 298. 

75. Cal.—Lloyd v. Kleefisch, 120 P. 
2d 97, 48 Cal.App.2d 408. 

76. Cal.—^Lloyd v. Kleefisch, supra. 

77. Ill.—Tregoning v. Tregoning^ 
262 RLApp. 489. 

48 C.J. p 683 note 60. 
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Knowledge and control as affecthig duty to pro¬ 
duce evidence. In accordance with the general 
rule that, where the evidence to prove a fact is 
chiefly, or entirely, within the control of one party, 
it is incumbent on him to produce it, even though 
he has not the general burden of proof on the 
issue, as discussed in Evidence § 113, it has been 
held that, where payment is asserted as a defense, 
but the proof of payment is in the exclusive knowl¬ 
edge and control of plaintiff, the burden is on him 
to produce the evidence.'^^ 

As against a person other than the debtor^ the 
■burden of proving nonpayment of a debt is on the 
creditor7^ 

Payment on matUrrity of debt or after breach. 
A distinction has been drawn between the ques¬ 
tion of payment when a debt was contracted or at 
its maturity and payment after a breach, to the ef¬ 
fect that plaintiff suing for a debt has the burden 
of proving that the debt was not paid when con¬ 
tracted or at maturity,but that pa^^ment after 
a breach is new matter to be specially pleaded as 
to which the burden of proof rests on defendant.^^ 

§ 94. Time and Place of Payment 

The burden of proving the time of payment and the 
place therefor rests on the party paying or required to 
pay. 

Where the time when a payment was made is 
material, the burden of proving such time rests on 
the payor and, where a contract is silent as to 
the place of payment, the burden of proof to show 
that a place other than the place of business or 
residence of the party to be paid was agreed on 
is on the party by whom the money is to be paid.^^ 


Presumptions as to time and place of payment 
are considered infra § 106. 

§ 95. Medium of Payment in General 

The debtor, so claiming, has the burden of proving 
that payment was to be made in a currency other than 
the lawful currency of the country. 

Where a contract calls for a payment of a cer¬ 
tain amount, the burden is on the debtor, if he so 
claims, to prove that payment was to be made in 
a currency other than the lawful currency of the 
country.S4 However, where a creditor claims that 
money which was received by him in payment is 
counterfeit, the burden is on him to prove this 
fact.ss 

§ 96. Payment Otherwise than in Money 

A debtor, claiming payment by the transfer to the 
creditor of something other than money, has the burden 
of establishing all the facts necessary to constitute such 
transfer a payment. 

Where a debtor claims that payment was effected 
by the transfer to the creditor of something other 
than money, the burden rests on the debtor to es¬ 
tablish all the facts necessary to constitute such 
a transfer payment received by the creditor,^6 
such as that the creditor accepted it as payment,87 
or, in the case of transfer of an obligation for the 
payment of money, that the obligation has actually 
been paid,88 or, if negotiable, that it has been trans¬ 
ferred by the creditor to, and is still outstanding in 
the hands of a holder in due course.89 This rule 
has been applied where the creditor has received a 
draft,99 acceptance,®^ order for payment of mon¬ 
ey,9^ certificate of deposit,93 assignment of a chose 
in action,94 or check,95 and, likewise, where the 


78. Mo.—Schneider v. Maney, 145 S. 
W. 822, 242 Mo. 36—^Haycraft v. 
Haycraft, App., 154 S.W.2d 617. 

79. La.— Corpus Juris quoted in 
State ex rel. Leayy v. Hughes, 
App., 185 So. 69, 71. 

48 C.JT. P 683 note 54, 

80. Ala.—^Poliak v. Winter, 51 So. 
998, 52 So. 829, 53 So. 339, 166 Ala. 
255, 139 Am.S.R. 33. 

48 C.J. P 683 note 55. 

81. Ala.—Poliak v. Winter, supra. 

82. Ark.—-Byers v. Fowler, 14 Ark. 

86 . 

48 C.J. p 684 note 61. 

83- isr.j. —^Klingr V. Ruckman, 20 N.J. 
Eq. 316, reversed on other grounds 
21 M.J.Eq. 599. 

84. S.C.—^Halfacre v. Whaley, 4 S. 
C. 173— Neely v. McFadden, 2 S.C. 
169. 

Presumption as to medium of pay¬ 
ment see infra § 107. 


85. Mich.—^Atwood v. Cornwall, 25 
Mich. 142. 

86. Pa.—Rodgers v. Fleming, 188 A. 
861, 325 Pa. 228. 

87. Ala.—^Raia v. Goldberg, 34 So. 
2d 620, 33 Ala.App. 435, certio¬ 
rari denied 34 So.2d 625, 250 Ala- 
398. 

Iowa.—Kruidenier Cadillac Co. v. 
Manhardt, 263 N.W. 282, 220 Iowa 
787. 

Minn.—^Hirleman v. Nickels, 258 N. 

W. 13, 193 Minn. 51. 

N.Y.—Siegel v. Cobert, 10 N.T.S.2d 
389, 170 Misc. 317. 

Okl.—Corpus Juris cited in Riley 
Motor Co. V. Wilkins, 65 P.2d 481, 
483, 179 Okl. 236. 

Wash.—^Hartmeier v. Eiseman, 208 
P.2d 918. 

48 C.J. p 684 note 65. 

88- Pa.—Rodgers v. Fleming, 188 A. 

861, 325 Pa. 228. 

48 C.J. p 684 note 66. 
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89. U.S.—Lyman v. XJ. S. Bank, Vt., 
12 How. 225, 13 L.Ed. 965. 

90. Mont.—Bell v. Grimstad, 266 P. 
394, 82 Mont. 185. 

48 C.J. P 684 note 68. 

91. Minn.—Devlin v. Chamblin, 6 
Minn. 468. 

92. Md.—^Haines v. Pearce, 41 Md. 

221 , 

48 C.J. p 684 note 70. 

93. Ind.—Reserve Loan L. Ins. Co. 
V. Dulin, 122 N.E. 3, 69 Ind.App. 
363. 

94. Colo.—Wallace v. Axtell, 39 P. 
594, 5 Colo.App. 432. 

95. U.S.—^Turner v. New York Life 
Ins. Co., C.C.A.MO., 100 F.2d 193, 

Cal.—Mendiondo v. Greitman, 209 P. 

2d 817, 93 Cal.App.2d 765. 

Iowa.—Kruidenier Cadillac Co. v. 
Manhardt, 263 N.W. 282, 220 Iowa 
787. 

Pa.—Rodgers v. Fleming, 188 A. 861, 
325 Pa. 228—O’Donnell v. Pruden- 
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creditor has received a note,^6 and where it was 
claimed that payment was effected by furnishing 
board and lodging.^^ 

If the creditor claims that he returned what he 
received, the burden is on him to prove such fact.^s 
A creditor denying payment by check payable to 
the bank on which it is drawn and accepted by such 
bank, acting as the agent of the creditor, has the 
burden of proving a contention that there was no 
money in the bank to pay the check when it was 
given. 

Presumption of acceptance in payment. Under 
or without reference to the rule, existing in some 
jurisdictions, that the acceptance by the creditor of 
a note or bill of a third person contemporaneously 
with the creation of the debt raises a presumption 
that it was accepted in payment, discussed infra 
§ 104 b, it has been held, in such circumstances, 
that the burden is on the creditor to show that it 
was not so accepted.^ 

Diligence or carelessness in collecting on nego¬ 
tiable instrument. Where a draft on a third per¬ 
son is accepted in full satisfaction of the debt when 
paid, the burden is on the creditor to show due 
diligence in presenting the draft for payment and 
giving notice of its dishonor.2 However, where a 
debtor so alleges, the burden is on him to prove 


that he was damaged by the laches and carelessness 
of the creditor in the matter of collecting a note or 
a check. 3 

§ 97. Application of Payments 

The burden of proving a particular application of a 
payment rests on the party claiming that such applica¬ 
tion was made? and the burden of proof as to the pro¬ 
priety of a particular application generally rests on the 
party claiming the application to be improper. 

The burden of proving a particular application of 
a payment by either the debtor or creditor is on 
the party claiming that such application was made.'* 

With respect to what is or is not the proper ap¬ 
plication of a payment, the debtor has the burden 
of proof where he claims that he directed a par¬ 
ticular application;^ and it has also been held in¬ 
cumbent on him to show that a particular payment 
was intended to be applied on a particular indebted¬ 
ness® or that there was no other indebtedness 
to which such payment could properly be applied.'^ 
Under some circumstances, however, it has been 
held that the creditor has the burden of proving 
that his application of a payment to a particular 
debt was proper.^ Where payments are applied 
by the parties, and a surety of the debtor claims 
that such application is inequitable as to him, he 
has the burden of proof as to such contention.^ 


tial Ins. Co., Com.PL, 58 Montg-. 
Co. 257. 

Wash.—Hartmeier v. Eiseman, 208 
P.2d 918. 

48 C.J. p 684 note 73. 

96. U.S.—^Piel Const. Co. v. Com¬ 
monwealth of Pennsylvania, to Use 
of Hendricks, C.C.A.Pa., 35 P.2d 
265. 

Ind.—Riedman v. Macht, T83 N.E. 

807, 98 Ind.App. 124. 

La.—Jackson v. Taylor Bros. Garage, 
App., 4 So.2d 41. 

Minn.—Penn Anthracite Mining Co. 

V. Clarkson Securities Co., 287 N. 

W. 15, 205 Minn. 517—^Hirleman v. 
Nickels, 258 N.W. 13, 193 Minn. 
51. 

Isr.Y.— Siegel v. Cobert, 10 N.Y.S.2d 
389, 170 Misc. 317. 

Wash.—Gattavara v. Caldwell, 12 P. 

2d 593, 168 Wash. 484. 

48 C.J. p 684 note 74. 

97. Va.—Burton v. Manson, 129 S. 
E. 356, 142 Va. 500. 

98. Iowa.—Woodi'uff V. Thurlby, 39 
Iowa 344. 

48 C.J. p 685 note 78. 


99. S.D.—Green v. Schmitt, 230 N. 
W. 233, 57 S.D. 1. 

1. N.Y.—Siegel v. Cobert, 10 N.Y.S. 
2d 389, 170 Misc. 317. 

Ohio.—Pahner v. Leckie, 180 N.E. 

733, 41 Ohio App. 436. 

48 C.J. p 685 note 77. 

2. N.Y.—^Dayton v. Trull, 23 Wend. 
345. 

3. Ohio.—^Long v. Taplin-Rice-Clerk- 
in Co., 177 N.E. 55, 38 Ohio App. 
546. 

Availability of funds 

Drawer, claiming nonpayment was 
due to failure to present check be¬ 
fore bank failed, had burden of 
showing funds were available to 
meet check to time of bank’s failure. 
—McDaniel v. Mackey, 150 S.E. 439, 
40 Ga.App. 517. 

4. Cal.—State Finance Co. v. Her- 
shel California Fruit Products Co., 
47 P.2d 821, 8 Cal.App.2d 524. 

Ill.—^Bismarck Hotel Co. v. Tyrrell, 

, 47 N.E.2d 544, 318 Ill.App. 230. 


Wyo.—Red wine v. Rohlif Lumber & 
Supply Co.. 91 P.2d 49, 54 Wyo. 253. 
48 C.J. p 685 note 93. 

5 . Ill.—^Peters v. Gehm, 49 N.E.2d 
829, 320 Ill.App. 137. 

Okl.—Martin v. Pribil, 95 P.2d 853, 
186 Okl. 27. 

48 C.J. p 686 note 94. 

6. Ill.—Peters v. Gehm. 49 N.E.2d 
829, 320 Ill.App. 137. 

La.—Shreveport Long Leaf Lumber 
Co. V. Meeks, 126 So. 513, 169 La. 
1020. 

Wyo.—Redwine v. Rohlff Lumber & 
Supply Co., 91 P.2d 49, 54 Wyo. 
253. 

48 C.J. p 686 note 95. 

7. Cal.—Light v. Stevens, 113 P. 
659, 159 Cal. 288. 

48 C.J. p 686 note 96. 

8. Cal.—^Madera Sugar Pine Co. v. 
Adams, 228 P. 544, 68 Cal.App. 111. 

Ill.—Peters v. Gehm, 49 N.E.2d 829, 
320 IlLApp. 137. 

48 C.J. P 686 note 97. 

19. Minn.—^Merchants’ Ins. Co. v. 
I Herher, 71 N.W. 624, 68 Minn. 420. 
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D. PRESUMPTION’S 


§ 98. Fact of Payment 

a. In general 

b. Presumption arising* from particular 

circumstances 

a. In G-eneral 

Ordinarily there is no presumption of payment of 
a debt, but rather a presumption against payment, al¬ 
though particular circumstances may raise a presumption 
of payment. 

Ordinarily there is no presumption of payment 
of a debUO or other obligation but in the ab¬ 
sence of any evidence on the subject there is a 
rebuttable presumption ■ against payment.^2 Qn the 
other hand, however, it has been said that the law 
presumes that every person is solvent and pays his 
just debts and obligations;^^ and the peculiar cir¬ 
cumstances of a particular case may raise a pre¬ 
sumption of pa 3 Tnent.i^ 

b. Presumption Arising from Particular Cir¬ 

cumstances 

The effect of various circumstances as raising a 
presumption of payment or nonpayment has been ad¬ 
judicated, such as acts inconsistent with the existence 
of indebtedness, possession by creditor of debtor's money, 
and nonproduction of documents relating to the indebted¬ 
ness. 

The effect of various circumstances as raising 


a presumption of payment or nonpayment has been 
adjudicated.^ s 

Acts inconsistent with existence of indebtedness. 
Even though it is proved or admitted that there 
was at one time an indebtedness from one person 
to another, subsequent acts of the persons con¬ 
cerned, inconsistent with the continued existence 
of such indebtedness, may raise a rebuttable pre¬ 
sumption that the debt has been paid.^® Thus, 
where one person pays money to another^^ ex¬ 
ecutes and delivers to such other his written obliga¬ 
tion for the payment of money,it will be pre¬ 
sumed that any preexisting indebtedness of the lat¬ 
ter to the former has been paid unless the situa¬ 
tion is such that the payment is consistent with 
the continued existence of the debt.^^ Accordingly, 
cancellation by the creditor of the evidence of in¬ 
debtedness, by destruction, mutilation, or otherwise, 
raises a presumption of payment but detach¬ 
ing matured coupons from a bond before pledging 
it as security raises no presumption that the cou¬ 
pons are paid or canceled.^i 

Creditor's possession of debtor^s money. The 
fact that a creditor has money in his hands belong¬ 
ing to his debtor tends to raise a presumption of 
payment,22 and the presumption is stronger where 
there are corroborating circumstances.23 


10- Pa.—In re Leppold’s Estate, 20 
A.2d 827, 145 Pa.Super. 60—Szusta 
V. Krawiec, Com.PL, 34 Luz.Leg'. 
Reg. 61, affirmed 19 A.2d 495, 144 
Pa.Super. 530. 

48 C.J. p 686 note 4. 

Presumptions: 

Generally see Evidence §'§ 114-157. 
Of payment as to: 

Compensation for property taken 
by eminent domain see Emi¬ 
nent Domain § 193. 

Judgments see Judgments § 559 
a (1). 

11- N.T.—Canaday v. Krum, 83 N.T. 
67, 11 N.Y.Wkly.Dig. 316, 

48 C.J. p 686 note 5, 

12. Ga.—Townsend v. Hague, 159 S. 

E. 748, 43 Ga.App. 595. 

Ill.—^Hisb V. ‘Shelby County, 47 N.E. 

2d 107, 317 IlLApp. 540. 

48 C.J. p 687 note 7. 

Rebuttal of presumptions as to pay¬ 
ment see infra § 110. 

13- N.T.—^Hoadley v. Dumois, 31 
Y.S. 853, 11 Misc. 52, affirmed 49 
N.E. 1098, 155 N.Y. 630. 

14- Ala.—Webb v. Webb, 33 So.2d 
909, 250 Ala. 194. 

48 C.J. p 687 note 9. 

Presumption of payment arising 
from receipt see supra § 48. 


Effect of presumptions as to pay¬ 
ment on burden of proof see su¬ 
pra § 93 b. 

Compensation for grant of easement 
for liighway 

In absence of contrary showing, 
it will be presumed that compensa¬ 
tion for granting of easement for 
highway was then received, or right 
thereto waived, for any reasonable 
use of property in manner contem¬ 
plated.—^King V. Stark County, 271 
N.W. 771, 67 N.D. 260. 

15. Ala.--Webb v. Webb, 33 'So.2d 
909, 250 Ala. 194. 

Pa.—In re Forry^s Estate, Orph., 58 
Dauph.Co. 435. 

Duty to pay and collect united in 
same person 

(1) It has been held that, where 
the same person has, in one capacity, 
the obligation to pay a debt and the 
means to pay it, and, in another ca¬ 
pacity, the duty and authority to de¬ 
mand and receive payment of such 
debt, it will be presumed that the 
debt has been paid.—^Webb v. Webb, 
33 So.2d 909, 250 Ala. 194—48 C.J. 
p 689 note 42. 

(2) But it has also been considered 
that such a presumption can arise 
only in cases where the individual 

304 


has no remedy except by retainer.— 
Byers v. Fowler, 14 Ark. 86—48 C.J. 
p 689 note 43. 

16. Me.—Barton v. McKay, 193 A. 
733, 135 Me. 197, 

Minn.—Corpus Juris cited iu Vor- 
licky V. Metropolitan Life Ins. Co., 
287 N.W. 109, 112, 206 Minn. 34. 

48 C.J. p 689 note 36. 

17. La.—Corpus Juris cited in Fos¬ 
ter V. Nelson, App., 35 So.2d 825, 
828. 

48 C.J. p 689 note 37. 

18. Kan.—Corpus Juris cited in Sny¬ 
der V. Lanter, 11 P.2d 727, 728, 135 
Kan. 547. 

48 C.J. p 689 note 38. 

18. Mo.—^Mechanics’ Bank v. Wright, 
53 Mo. 153. 

48 C.J. p 689 note 39. 

20. Ala.—Pitcher v. Patrick, 1 Stew. 
& P. 478. 

48 C.J. p 689 note 40. 

21. Pa.—^Rhawn v. Edge Hill Fur¬ 
nace Co., 61 A. 360, 201 Pa. 637. 

22- Pa.—Walls V. Walls, 32 A. 649. 

170 Pa. 48. 

48 C.J. p 689 note 44. 

23. N.Y.—Beldon v. State, 8 N.E. 

363, 103 N.Y. 1. 

48 C.J. p 689 note 45. 
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Nonproduction of documents. In accordance with 
the usual rules as to the presumptions arising from 
the nonproduction of evidence, discussed in Evi¬ 
dence § 156, where one claiming to be a creditor 
whose debt is evidenced by a written instrument 
fails to produce such instrument or satisfactorily to 
account for its nonproduction, a presumption arises 
that the debt has been paid;^^ and this is particu¬ 
larly true where the obligee's failure to produce the 
obligation which he seeks to enforce, is coupled 
with lapse of time and other circumstances indicat¬ 
ing payment.25 On the other hand, where a debtor 
claims that he paid the debt and took a receipt there¬ 
for, his failure to produce such receipt or account 
for its nonproduction creates an inference unfa¬ 
vorable to his claim of payment.^s 

Accounts. Since a statement of account is pre¬ 
sumed to take in all matters of charge and discharge 
on both sides, as discussed in Account Stated § 45, 
where an account of transactions between two per¬ 
sons is kept by one of them, and the other has ac¬ 
cess to them and inspects them, it may be presumed 
that an indebtedness not represented in such ac¬ 
count has been paid.^*^ However, the absence of 
entries in an account book with respect to partic¬ 
ular payments will not raise a presumption that 
they were not made, in the face of positive testi¬ 
mony that they were made. 2 8 

§ 99 . - Possession of Obligation 

In general, the obligee's possession of the written ob¬ 
ligation evidencing the indebtedness raises a presumption 


§§ 98-99 

of nonpayment, and the obligor's possession thereof raises 
a presumption of payment. 

Except in so far as the obligation bears indorse¬ 
ments by the obligee showing payments to have 
been made thereon, 2 9 the fact that a written ob¬ 
ligation providing for the payment of money is in 
the possession of the obligee,20 and uncanceled,2^ 
raises a rebuttable presumption that the debt evi¬ 
denced thereby has not been paid. On the other 
hand, except where such possession is consistent 
with nonpayment, where a written obligation pro¬ 
viding for the payment of money is in the possession 
of the obligor,22 or is found among his papers 
and effects after his death,23 this fact raises a re¬ 
buttable presumption that the indebtedness evi¬ 
denced thereby has been paid; and this rule is 
sometimes embodied in express statute,24 

Various applications of this rule are considered 
elsewhere in this work in connection with the treat¬ 
ment of the particular obligation involved. For 
example, the application of the rule to bills and 
notes is discussed in Bills and Notes § 662 d, to 
bonds in Bonds § 118 e (2), to chattel mortgages 
in Chattel Mortgages § 353, and to mortgages in 
Mortgages § 452 a. 

Presumptions of payment or nonpayment aris¬ 
ing from the nonproduction of documents are con¬ 
sidered supra § 98 b. 

Possession of obligor consistent with nonpayment. 
The presumption of payment which ordinarily aris¬ 
es from the obligor's possession of the instrument 
evidencing his obligation is not important where the 
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24. Mich.—^Ward v. Munson, 63 N. 
W. 498, 105 Mich. 647, 

48 C.X p 690 notes 50, 51. 

25. N.Y.—Lammer v. Stoddard, 9 N. 
E. 328. 103 N.T. 672. 

48 C.J. p 687 note 19. 

26. Nev.—Isola v. Sorani, 222 P. 
796, 47 Nev. 365. 

27. N.T.—Grant v, Keator, 22 N.E. 
1055, 117 N.T. 369. 

48 C.J. p 690 note 54. 

28. Ill.—Schwarze v. Roessler, 40 
I11.APP. 474. 

28. Cal.—Levey v. Henderson, 169 
P. 673, 177 Cal. 21. 

48 CJ. p 687 note 14. 

30. Ala.— Corpus Juris cited in Mc¬ 
Cullough V. McCullough, 24 So.2d 
123, 124, 247 Ala. 286— Corpus 

Juris cited in Brittain v. Commer¬ 
cial Nat. Bank of Anniston, 195 
So. 739, 740, 239 Ala. 506. 

Ill.—Lurie v. Newhall, 76 N.E.2d 813, 
333 Ill.App. 173—Messick v. Darn- 
all, 281 IILApp. 375. 

Nev.— Corpus Juris cited in South¬ 
ward V. Foy, 201 P.2d 302, 304. 
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Pa.—Cauffiel v. Glenn, 27 A.2d 30, 
345 Pa. 181—^Koenig v. Curran’s 
Restaurant & Baking Co., 177 A. 
35, 317 Pa. 431. 

Tex.—Ezell v. Fowler, Oiv.App., 20 
•S.W.2d 1097, error dismissed. 

48 C.J. p 687 note 13. 

Comparative weight of presumption 
arising from lapse of time see in¬ 
fra § 101 a. 

Rebuttal of presumption see infra 

§ 110 . 

Receipts for money deposited 

Cal.—^Northrop v. Knott, 46 P. 599, 
114 Cal. 612. 

31. Iowa.—^Elliott v. Capital City 
State Bank, 128 N.W. 369, 149 Iowa 
309. 

Effect of cancellation of obligation 
or other acts inconsistent with ex¬ 
istence of indebtedness see supra 
§ 98 b. 

32. Ala.—Corpus Juris cited in 
Greer v. Gullette, 173 So. 505, 506, 
234 Ala. 79. 

Cal.—^Martin v. McLain, 12S P.2d 
437, 54 CaLApp.2d 8. 
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Or.—^Dencer v. Jory, 284 P. 163, 131 
Or. 653, 70 A.L.R. 855. 

Pa.—Parrante v. Orrico, 35 A. 2d 575, 
154 Pa.Super, 165—^In re Satisfac¬ 
tion of Mortgage given by Brendel, 
Oom.PI., 48 Lanc.Rev. 21. 

48 C.J. p 687 note 23. 

Rebuttal of presumption see infra | 

110 , 

Obligations within rule 

(1) Checks.—Peavey v. Hovey, 20 
N.W. 272, 16 Neb. 416—48 C.J. p 688 
note 28. 

(2) Orders for the payment of 
money in the possession of the per¬ 
son on whom drawn.—^Raski v. Wise, 
107 P. 984, 56 Or. 72—48 C.J. p 688 
note 29. 

33. Ga.—^Liddell v. Wright, 72 Ga. 
899. 

Pa.—Bracken v. Miller, 4 Watts & 
S. 102. 

34. Or.—Dencer v. Jory, 284 P. 163, 
131 Or. 653,^ 70 A,L.R. 855. 

48 C.J. p 688 note 24. 
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facts and circumstances surrounding such posses¬ 
sion are shown by the evidence.35 No presump¬ 
tion of payment arises where the obligor^s posses¬ 
sion is entirely consistent with nonpayment,^® as in 
a case where the obligor has access to the papers 
of the obligee and might thus have acquired pos¬ 
session of the obligation without payment.®'^ A 
fortiori, the finding of the obligation in a place to 
which both obligor and obligee had access and in 
which papers belonging to both of them were kept 
does not raise a presumption of payment's Where 
one issues orders on a merchant for delivery of 
goods to a third person, the fact that such orders 
are in the possession of the person by whom they 
were issued does not raise a presumption that he 
has paid for goods delivered pursuant thereto.29 

§ 100. -- Remittance by Mail 

The presumption that mail matter properly addressed, 
stamped, and mailed was received by the addressee is 
generally applicable to money sent by mail. 

The usual presumption that mail matter prop¬ 
erly addressed, stamped, and mailed was received 
by the addressee, discussed in Evidence § 136, has 
been held applicable in the case of money sent by 
mail.'^o However, it has also been held that, in 
the absence of any showing that the creditor di¬ 


rected money to be sent to him by mail, a presump¬ 
tion of payment does not arise from the mere fact 
that money, inclosed in a proper wrapper, prop¬ 
erly addressed and stamped, was mailed to the cred¬ 
itor'll 

§ 101. - Lapse of Time 

a. In general 

b. To whom and against whom presump¬ 

tion available 

c. Period necessary to create presump¬ 

tion 

d. Time from which period runs 

e. Debts or obligations to which pre¬ 

sumption applicable 

a. In G-eneral 

The mere lapse of time, independently of statutes of 
limitation, may raise a rebuttable presumption of pay¬ 
ment of a debt. 

It is a universally recognized rule^2 that mere 
lapse of time may raise a presumption of payment 
of a debt.^3 Such a presumption exists at common 
law, 44 in courts of equity as well as in courts of 
law;45 and it also exists under statutes creating 
such presumptions and fixing definite periods after 
the lapse of which they shall arise.46 However, 


35. Ala.—Smith v. Pitts, 52 So. 402, 
167 Ala. 461. 

48 C.J. p 688 note 30. 

36. Mo.—^Wellman v. Kaiser Inv. 
Co., 171 S.W. 370, 262 Mo. 285. 

48 C.J. p 688 note 31. 

37. Ill.—Grimes v* Hilliary, 36 N.E. 
977, 150 III. 141. 

48 C.J. p 688 note 32. 

38. Pa.—Clymer v. Groff, 69 A. 1119, 
220 Pa. 580, 14 Ann.Cas. 256. 

48 C.J. p 688 note 33. 

39. N.C.—Mayo v. Martin, 118 S.E. 
830, 186 N.C. 1. 

48 C.J. p 689 note 34. 

40. Ala,—^Adams v. Sovereig-n Camp 
W. O. W., 77 So. 692, 201 Ala. 166. 

N.T.—Olney v. B1 osier, 12 N.Y.St. 

211 . 

41. Mass.—Crane v. Pratt, 12 Gray 
348. 

48 C.J. p 689 note 48. 

43- Md.—Morse v. National Cent. 

Bank, 132 A. 598, 150 Md. 142. 

48 C.J. P 690 note 56. 

43. Del.'—Lewis v. Delaware Trust 
Co-, 51 A.2d 852, 4 Terry 526. 

Ela.—Tucker v. Cole, 3 So.2d 875, 148 
Fla. 214. 

Ga.—McWilliams v. McWilliams, 57 
S.E.2d 599, 206 Ga. 493. 

Kan.—U. S. v. Jungelg' Estate, 207 
P.2d 402, 167 Kan. 482. 

Ky.—LaMaster v. Dean, 191 S.W.2d 
228, 301 Ky. 141. 


Md.—Cunningham v. Davidoff, 46 A. 
2d 633, 187 Md. 134—Weil v. Lam¬ 
bert, 37 A.2d 312, 183 Md. 233— 
Lynch v. Rogers, 10 A.2d 619, 177 
Md. 478. 

Mo.—Corpus Juris cited in Ballard 
V. Standard Printing Co., 202 S.W. 
2d 780, 784, 356 Mo. 552. 

N.Y.—Morse v. Miller, 39 N.Y.S.2d 
815, affirmed In re Cotteau’s Es¬ 
tate, 47 N.T.S.2d 288, 267 App.Div. 
801, appeal denied 49 N.T.S.2d 270, 
267 App.Div. 1034. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 532, 162 A.L. 
R. 249. 

Pa.—In re Conrad's Estate, 3 A.2d 
697, 333 Pa. 561—In re Grenet’s 
Estate, 2 A.2d 707, 332 Pa. Ill— 
Russo V. Roberts, 200 A. 76, 331 
Pa. 173—^Manesiotis Bros. v. Cri- 
stakos, Com.Pl., 89 Pittb.Leg.J. 482 
—Brown v. Thompson, Com.Pl., 86 
PittsbXeg.J. 497, 1 Fay.L.J-. 178— 
Commonwealth v. Frey’s Estate, 
Orph., 53 York 205. 

Tenn.—Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 

Tex.—Harris v. O’Connor, Civ.App., 
185 S.W.2d 933, refused for want 
of merit—Corpus Juris cited in 
Harden v. Coffee, Civ.App., 59 S.W. 
2d 496, 438. 

Vt.—In re Delligan's Estate, 13 A.2d 
282, 111 Vt. 227. 

Wash.—Corpus Juris cited in Cole 
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V. Utley, 63 P.2d 473, 474, 188 
Wash. 667. 

48 C.J. p 690 note 57. 

Admissibility of evidence to aid pre¬ 
sumption of payment from lapse 
of time see infra § 117. 

Sufficiency of pleading to permit re¬ 
liance on presumption of payment 
from lapse of time see supra § 85 
a. 

Circumstance considered by jury 
Great delay in asserting a claim 
is a circumstance to be considered by 
the jury in support of a defense that 
such claim has been discharged.— 
Trustees of Jesse Parker Williams 
Hospital V. Nisbet, 14 S.E.2d 64, 191 
Ga. 821. 

44. Del.—Lewis v. Delaware Trust 
Co., 51 A.2d 852, 4 Terry 626. 

Ga.—Collier v. Bank of Tupelo, 10 S. 

E.2d 62, 190 Ga. 598. 

Md.—Weil V. Lambert, 37 A.2d 312, 
183 Md. 233. 

48 C.J. p 691 note 58. 

45. Md.—Miller v. Horowitz, 191 A. 
906, 172 Md. 419. 

48 C.J, p 691 note 65. 

46. S.C.—Robinson v. Watson, 18 S. 
E.2d 215, 198 S.C. 396. 

Tex.—Martin v. Texas Co., Civ.App., 
89 S.W. 2d 260, error dismissed— 
Corpus Juris cited in Harden v. 
Coffee, Civ.App.. 59 S.W.2d 436, 
438, error dismissed. 

48 C.J. p 691 note 59. 
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where a statute expressly provides that lapse of 
time shall not be set up as a defense to any claim 
made under it, the presumption of payment aris¬ 
ing from lapse of time cannot -be indulged.'^'^ 

Nature of presumption. The presumption of pay¬ 
ment arising from lapse of time is one of fact, as 
discussed infra § 111, and it is usually drawn from 
the evidence in support of the claim,^^ and amounts 
to nothing more than a rule of evidence^9 affect¬ 
ing the burden of going forward with the evidence 
on the issue of payment or nonpayment.®O How¬ 
ever, it has been held to be more than a bare pre¬ 
sumption,® 1 since it embraces both a rule of law 
and also evidentiary matter justifying an infer¬ 
ence of fact.®2 

Relationship to statutes of limitation. The pre¬ 
sumption of payment from lapse of time operates 
independently of statutes limiting the time within 
which actions must be brought,®s since it is essen¬ 
tially different therefrom, as discussed in Limita¬ 
tions of Actions § 1 b (2) (b), and independently 
of the equitable doctrine of laches.®^ Thus, the 
presumption is not abrogated by statutes of limi¬ 
tation,®® but may arise, even though the particu¬ 


lar debt is not barred by limitations,®® although, as 
considered infra subdivision c (2) (c) of this sec¬ 
tion, there is authority to the effect that the pre¬ 
sumption cannot ordinarily arise from the lapse 
of a period shorter than that prescribed by the 
statute of limitations for the action involved. Con¬ 
versely, the fact that a debt is barred by limita¬ 
tions raises no presumption that it has actually been 
paid,®*^ unless the statute of limitations expressly 
so provides.®^ However, statutes creating pre¬ 
sumptions of payment after the lapse of a specified 
time are sometimes regarded as being in effect stat¬ 
utes of limitation.®^ In any event, it would seem 
that, where action on a claim is barred by statute, 
no necessity exists for relying on the presumption 
of payment from lapse of time.®® 

Effect of presumption. The presumption of pay¬ 
ment arising from lapse of time is equivalent to 
direct proof of pa^unent,®! but it cannot operate to 
divest or invest title to realty.®- The presumption 
prima facie obliterates the debt,®^ and is conclu¬ 
sive in the absence of an}" evidence tending to show 
nonpayment.®^ It does not, however, create an ab¬ 
solute bar,®® or, according to the authorities on 


47. Ohio.—State v. Abbey, 15 Ohio 
Cir.Ct.,N.S., 261. 

48. Ala.—Corpus Juris g.uoted in 
Hendley v. First Nat. Bank of 
Huntsville, 180 ’So. 667, 674, 235 
Ala. 664. 

Pa.—Brown v. Thompson, Com.Pl., 
86 Pittsb.Leg.J. 407, 1 Fay.L.J. 

178. 

48 C.J. p 691 note 69. 

49. Ala.—Corpus Juris quoted in 
Hendley v. First Nat. Bank of 
Huntsville, 180 So. 667, 674, 235 
Ala. 664. 

Colo.—^Dietemann v. People, 232 P. 
676, 76 Colo. 378. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 532, 162 A.L. 
R. 249. 

Pa.—In re Prey's Estate, 21 A.2d 23, 
342 Pa. 351—In re Grenet’s Estate, 
2 A.2d 707, 332 Pa. Ill—Krewson 
v. Erny, 45 A.2d 240, 158 Pa.Super. 
380—Commonwealth v. Frey’s Es¬ 
tate, Orph., 53 York 205. 

Operation of statute 

Retroactive operation is permissi¬ 
ble with respect to a statute provid¬ 
ing- for a presumption of payment 
from lapse of time, since such stat¬ 
ute merely declares a rule of evi¬ 
dence.—Boyd V. Boyd, 189 S.E. 794, 
182 S.C. 498. 

sa. Ala.—Corpus Juris quoted in 
Hendley v. First Nat. Bank of 
Huntsville, 180 So. 667, 674, 235 
Ala. 664. 

Pa,—In re Smith's Estate, 23 A. 2d 
450, 343 Pa. 539—In re Frey's Es¬ 


tate, 21 A.2d 23, 342 Pa. 351—In re 
Grenet’s Estate, 2 A.2d 707, 332 Pa. 
111 . 

48 C.J. p 691 note 71. 

Effect of presumptions as to pay¬ 
ment on burden of proof see supra 
§ 93 b. 

51. Tenn.—Poole v. First Nat. Bank 

of Smyrna, 196 S.W.2d 563, 29 

Tenn.App. 327. 

52. Tenn.—^Poole v. First Nat. Bank 
of Smyrna, supra. 

53. Md.—Lynch v. Rogers, 10 A.2d 
619, 177 Md. 478. 

Tenn.—Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 

54. Tenn.—^Poole v. First Nat. Bank 
of Smyrna, supra. 

55. W.Va.—Hale v. Pack, 10 W.Ya. 
145. 

48 C.J. p 691 note 60. 

56. Pa.—In re Conrad’s Estate, 3 A. 
2d 697, 333 Pa. 561. 

48 C.J. p 691 note 61. 

57. N.Y,—Application of Addesso, 
69 N.Y.S.2d 702. 

48 C.J. p 691 note 63. 

58. Tex.—Stewart v. Stewart, Civ. 
App., 205 S.W.2d 395, error refused. 

59. N.Y.—^Lawrence v. Ball, 14 N.Y. 
477. 

48 C.J. p 691 note 73. 

60. N.C,—Spruill v. Davenport, 27 
N.C. 663. 

61. Ala.— Carpus Juris q.uoted in 
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Gambill v. Cassimus, 22 So.2d 909, 
910, 247 Ala. 176. 
tS C.J. p 691 note 74. 

Effect of presumptions as to pay¬ 
ment on burden of proof see supra 
§ 93 b. 

62. Miss.—Corpus Juris cited in 
Poitevant Favre Lumber Co. v. 
Pearl River County, 130 So. 465, 
466. 

48 C.J. p 692 note 75. 

63. Ala.—Corpus Juris q.uotea iu 

Gambill v. Cassimus, 22 So,2d 909, 
910, 247 Ala. 176—Corpus Juris 

QLUoted in Hendley v. First Nat. 
Bank of Huntsville, ISO So. 667, 
674, 235 Ala. 664. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434. 177 Or. 532, 162 A. 
L.R. 249. 

Pa.—Titusville Second Nat. Bank v. 
Thompson, 44 Pa.Super. 200—Ma- 
nesiotis Bros. v. Cristakos, Com. 
PL, 89 Pittsb.Leg.J. 482. 

64. Ala.—Corpus Juris q[uoted iu 

Gambill v. Cassimus, 22 So. 2d 909, 
910, 247 Ala. 176—Corpus Juris 

quoted in Hendley v. First Nat. 
Bank of Huntsville, 180 So. 667, 
674, 235 Ala. 664. 

Pa.—Bergdoll v. Romig, 32 Pa.Dist. 

& Co. 286, 55 Montg.Co. 140. 

48 C.J. p 692 note 77. 

65. Ala.—Corpus Juris quoted in 
Hendley v. First Nat. Bank of 
Huntsville, 180 So. €67, 674,' 235 
Ala. 664. 

Md.—Cunningham v. DavidofE, 46 A. 
2d 633, 187 Md. 134. 
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the question, conclusively extinguish the debt,®® 
or require a new promise or its equivalent to re¬ 
vive it;®7 and, indeed, the presumption does not 
arise, or is completely destroyed, where the fact of 
nonpa^TOent is admitted or proved.®® Under cer¬ 
tain -circumstances an inference or presumption of 
payment from lapse of time will not arise where the 
record is devoid of any evidence of payment of 
the debt.®^ The presumption of payment arising 
from lapse of time may outweigh any presumption 
of nonpayment arising from the obligee's posses¬ 
sion of an instrument providing for the payment 
of money.Various facts and circumstances may 
operate to strengthen the presumption,such as 
that the lapse of time substantially exceeds the 
twenty-year period,that no demand for payment 
was made over a long period,*^® that the debtor, 
who alone knew the facts, was dead,*^^ and that the 
instrument evidencing the indebtedness was not 
produced.75 

Purposes for which presumption available. The 
presumption of payment arising from lapse of time 
is available only for the purpose of defeating the 
collection of an alleged debt through judicial action, 
and cannot be taken advantage of in support of a 
claim for any affirmative relief.'^s 


b. To Whom and against Whom Presumption 
Available 

In general, only the debtor or debtors can take ad¬ 
vantage of the presumption. The presumption applies 
to debts due the United States, the various states of 
the Union, counties, and municipal corporations. 

Only the alleged debtor can take advantage of 
the presumption of payment arising from lapse of 
time;77 and it cannot be invoked by third persons 
whose rights or liabilities might be affected by the 
fact of payment or nonpayment by the debtor^® 
Where, however, the presumption arises in favor 
of one of several obligors, it inures to the benefit of 
aii.79 The presumption applies in favor of fiducia¬ 
ries as well as those who are debtors in the indi¬ 
vidual capacity,®® and is as strong in favor of the 
personal representative of a deceased debtor as 
it would be in favor of the debtor himself, if 
alive;®! but it has been held that a trustee of an 
express trust cannot rely on the lapse of time as 
raising a presumption of payment by him in execu¬ 
tion of the trust.®2 

Against whom pres^imption available. The pre¬ 
sumption of payment arising from lapse of time is 
not limited to claims in favor of private individuals 
or corporations, but applies also to claims in favor 
of, or debts due to, the United States government,®® 


Pau—Manesiotis Bros. v. Cristakos, 
Com.Pl., S9 Pittsb.Leg.J. 482. 

Wash.—Corpus Juris quoted in *0016 
V. Utley, 63 P.2d 473, 474. 188 
Wash. 667. 

48 C.J. p 692 note 78. 

66. Ala.—Corpus Juris quoted in 
Hendley v. First N'at. Bank of 
Huntsville, 180 So. 667, 674, 235 
Ala. 664. 

Pa.—^In re Grenet’s Estate, 2 A. 2d 
707, 332 Pa. Ill—Krewson v. Brny, 
45 A.2d 240, 158 Pa.guper. 3 SO— 
Farrante v. Orrico, 35 A.2d 575, 
154 Pa. Super. 165—^Manesiotis 
Bros. V. Cristakos, Com.PL, 89 
Pittsb.Leg-X 482. 

48 C.J. p 692 note 79. 

67. Pa.—^In re Grenet's Estate, 2 A. 
2d 707, 332 Pa. Ill—Farrante v. 
Orrico, 35 A.2d 575, 154 Pa.Super. 
165. 

38. Ala.—Ooorpus Juris quoted in 
Hendley v. First Nat. Bank of 
Huntsville, 180 So. 667, 674, 235 
Ala. 664. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 532. 168 A. 
L.R. 249. 

Pa.—^Krewson v. Erny, 45 A.2d 240, 
158 Pa. Super. 380. 

Wash.—Corpus Juris quoted in Cole 
V. Utley, 63 P.2d 473, 474, 188 
Wash. 667. 

48 C.J. p 692 note 80. 


’ Rebuttal of presumption see infra § 

111 . 

69- Md.—^Miller v. Horowitz, 191 A. 
906, 172 Md. 419. 

Assig'nment to become void on pay¬ 
ment 

Where assignment of contingent 
legacy as security for debt with di¬ 
rection to pay and deliver legacy to 
assignee provided that assignment 
would become void if debt were paid, 
passage of time after date of assign¬ 
ment did not create presumption of 
payment where record was devoid of 
evidence of payment or discharge of 
debt intended to be secured by the 
assignment.-—^Miller v. Horowitz, su¬ 
pra. 

70- Tenn.—Poole v. First Nat. Bank 
of Smyrna, 196 S.W.2d 563, 29 
Tenn.App. 327. 

48 C.J. p 692 note 81. 

Obligee’s possession of instrument, 
together with other circumstances, 
as rebutting presumption of pay¬ 
ment arising from lapse of time 
see infra § 111 b (2) is). 
Presumption of nonpayment arising 
from obligee’s possession of obli¬ 
gation see supra § 99. 

71. Pa.—^Russo V. Roberts, 200 A. 
76, 331 Pa. 173. 

72- Fla.—Tucker v. Cole, 3 So.2d 
875. 148 Fla. 214. 
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Pa.—^Russo V. Roberts, 200 A. 76, 
331 Pa. 173. 

73. Fla.—Tucker v. Cole, 3 'So.2d 
875, 148 Fla. 214. 

Pa.—Russo V. Roberts, 200 A. 76, 
331 Pa. 173. 

74. Pa.—^Russo v. Roberts, supra. 

75. Pa.—Russo v. Roberts, supra. 

76. N.X.—Beach 102nd St. Realty 
Corp. V. Ringel, 74 N.T.S.2d 249, 
190 Misc. 199. 

48 C.J. p 693 note 94. 

77. N.C.—Outlaw v. Garner, 51 S.E. 
925, 139 N.C. 190. 

48 CJ. p 692 note 83. 

78. N.C.—Outlaw v. Garner, supra. 
Pa.—See Brown v. Thompson, Com. 

PL, 86 Pittsb.Leg.J. 497, 1 Fay.L.J. 
178. 

48 C.J. p 692 note 83. 

79. N.C.—Pearsall v. Houston, 48 
N.C. 346. 

80. S.a—Nobles v. Hogg, 15 S.E. 
359, 39 S.C. 322. 

48 C.J. p 692 note 85. 

81- U.S.—Gaines v. Miller, Mo., 4 
S.Ot. 426, 111 U.S. 395, 28 L.Ed. 
466. 

82, Wis.—Williams v. Williams, 52 
N.W. 803, 82 Wis. 393. 

83. Kan.—U. S. v. Jungels* Estate, 
207 P.2d 402, 167 Kan. 482. 

48 C.J. p 692 note 89. 
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or to the various states of the Union,^4 counties, 
or muncipal corporations.^^ 

c. Period Necessary to Create Presumption 

(1) Under statute 

(2) Apart from statute 

(1) Under Statute 

statutory provisions prescribing the period which 
shall give rise to the presumption of payment are con¬ 
trolling. 

Where the period which shall give rise to a pre¬ 
sumption of payment is prescribed by statute, such 
provisions, of course, govern with respect to the 
length of the periods'^ 

(2) Apart from Statute 

(a) Lapse of time alone 

(b) Lapse of time in connection with 

other circumstances 

(c) Period short of statutory limitation 

of action 

(a) Lapse of Time Alone 

The lapse of twenty years after the maturity of a 


debt, without recognition thereof by the debtor or as¬ 
sertion thereof by the creditor, is sufficient, without other 
circumstances, to raise a presumption of payment; or¬ 
dinarily the lapse of a shorter period is not, standing 
alone, sufficient. 

The mere lapse of a period of twenty years after 
maturity of a debt, without recognition thereof by 
the debtor or assertion thereof b^" the creditor, is 
sufficient, without any other circumstances, to raise 
a presumption of pa^TOent;^^ and, while there is 
some authority in favor of the adoption of a short¬ 
er period in analogy to shorter periods fixed by 
statutes of limitations in the jurisdiction,it is 
equally well established that the lapse of any short¬ 
er period is not, standing alone, sufficient to raise 
such presumption,^® even though exceeding the pe¬ 
riod when the debt is barred. 

Facts and circumstances requiring the exclusion 
of certain periods of time in computing the period 
of time which must elapse in order to raise the pre¬ 
sumption are considered, in connection wth the re¬ 
buttal of the presumption, infra § 111 b (2). 

The death of the debtor does not interrupt the 
running of the period necessary to raise a pre¬ 
sumption of pa}mient.®2 


S4. Pa.—^In re Prey’s Estate, 21 A. 
2d 23, 342 Pa. 351—Commonwealth 
V. Frey’s Estate, Orph., 53 York 
Leg.Reg. 205. 

-^ex.—^Harris v, O’Connor, Civ.App., 
‘185 S.W.2d 993, refused for want 
of merit. 

48 C.J. p 693 note 90. 

•85. Tex.—McKinney v. Freestone 
County, Com.App., 291 S.W. 529. 

48 C.J. P 693 note 91. 

«6. Tex.—^Leake v. Dallas, Civ.App., 
197 S.W. 472. 

48 C.J. p 693 note 92. 

«7. Neb.—^Hadley v. Corey, 288 N.W. 
826, 137 Neb. 204. 

N.J.—Wilson V. Stevens, 148 A. 392, 
105 N.J.Eq. 381. 

"Tex. —Corpus Juris cited in Harden 
V. Coftee, Civ.App., 59 S.W.2d 436, 
438, error dismissed. 

48 C.J. p 693 notes 95, 96. 

58. TJ.S.—^Alropa Corporation v. 
Myers, D.C.DeL, 55 P.Supp. 936. 

Ala.—McCullough v. McCullough, 24 
So.2d 123, 247 Ala, 286—Chapman 
V. Cothran, 17 So.2d 677, 245 Ala. 
468—^Little v. Montgomery, 180 
So. 269, 235 Ala. 615—Winner, 

Klein & Co. v. First Nat. Bank, 130 
So. 900, 222 Ala. 57. 

Del.—^Lewis v. Delaware Trust Co., 
51 A.2d 852, 4 Terry 526. 

•Ga.—Collier v. Bank of Tupelo, 10 
S.E.2d 62, 190 Oal 598. 

Kan.—^tJ. S. V. Jungels’ Estate, 207 
P.2d 402, 167 Kan. 482. 

Ky.—^DaMaster v. Deian, 191 S.W.2d 
228, 301 Ky. 141. 

Md.—Weil V. Lambert, 37 A.2d 312, 


183 Md. 233—^Lynch v. Rogers, 10 
A.2d 619, 177 Md, 478. 

N.Y.—^Application of Addesso, 69 N. 
Y.S.2d 702—Morse v. Miller, 39 N. 
Y.S.2d 815, affirmed In re Cotteau’s 
Estate, 47 N.Y.S.2d 288, 267 App. 
Div. 801, appeal denied 49 N.Y.S.2d 
270, 267 App.Div. 1034. 

Or.—City of Pendleton v, Holman, 
164 P.2d 434, 177 Or. 532, 162 A. 
L.R. 249. 

Pa.—In re Conrad’s Estate, 3 A.2d 
697, 333 Pa. 561—^Russo v. Roberts, 
200 A. 76, 331 Pa. 173—Brady v. 
Tarr, 21 A.2d 131, 145 Pa.Super. 
316—^Armitage v. Ulrich, Com.Pl., 
38 Berks Co. 79, affirmed 48 A.2d 
135, 159 Pa.Super. 200—^Erie Sand 
& Gravel v. Pennsylvania R. Co., 
Com.Pl., 23 Erie Co. 429—In re 
Hildebrand’s Estate, Orph., 40 
Berks Co. 105. 

Tenn.—Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 

Tex.—Corpus Juris cited iu Harden 
V. Coffee, Civ.App., 59 S.W.2d 436, 
438. 

W.Va.—Smith v. Casto, 148 S-E. 566, 
107 W.Ya, 1. 

48 C.J. p 693 note 97. 

Sixteen, years 

In Tennessee sixteen years is the 
period which must elapse in order to 
raise the presumption of payment.— 
Poole V. First Nat. Bank of Smyrna, 
196 S.W.2d 563, 29 Tenn.App. 327— 
48 C.J. p 695 note 99. 

89. Wash-—Graves v. Stone, 135 P. 
810, 76 Wash. 88, Ann.Cas.l915D 
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182, reversing rehearing 130 P. 369, 
72 Wash. 382. 

48 C.J. p 695 note 1. 

90. Ala.—McCullough v. McCul¬ 

lough, 24 So.2d 123, 247 Ala. 286— 
Chapman v. Cothran, 17 So.2d 677, 
245 Ala. 468—Little v. Montgom¬ 
ery, 180 So. 269, 235 Ala. 615— 
Mitchell V, Bottoms, 170 So. 220, 
233 Ala. 107. 

Ga.—Collier v. Bank of Tupelo, 10 
S.E.2d 62, 190 Ga. 59S. 

Iowa.—Citizens’ State Bank v. Pro- 
basco, 233 N.W. 510. 

Kan.—U. S. v. Jungels’ Estate, 207 
P.2d 402, 167 Kan. 482. 

Md.—Weil v. Lambert, 37 A.2d 312, 
183 Md. 233—Lynch v. Rogers, 10 
A.2d 619, 177 Md. 478. 

N.Y.—^Application of Addesso, 69 N. 
Y.S.2d 702. 

Pa.—^In re Farrell’s Estate, 63 A. 
2d 5, 361 Pa. 154—In re Lamber- 
ton’s Estate, 43 A.2d 94, 352 Pa. 
531—In re Smith's Estate, 23 A-2d 
450, 343 Pa. 539—Brady v. Tarr, 
21 A.2d 131, 145 Pa.Super. 316— 
In re Sears' Estate, 18 Pa.Dist. & 
Co. 319, affirmed 169 A. 776, 313 Pa. 
415—^In re Hildebrand’s Estate, 
Orph., 40 Berks Co. 105. 

Va.—^Harper v. Harper, 165 S.E. 490, 
159 Va. 210. 

48 C.J. P 695 note 98. 

91. Ala.—Chapman v. Cothran, 17 
So.2d 677, 245 Ala. 468—Mitchell v. 
Bottoms, 170 So. 220, 233 Ala. 107. 

9a. Pa.—^Jackson v. Utz, 18 Pa.Dist. 
163. 

48 C.J. p 695 note 2. 
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Debtor as admmistmtor of creditor's estate. 
Where twenty years have not elapsed from the ma¬ 
turity of a debt to the death of the creditor, and 
the debtor becomes administrator of the creditor’s 
estate, the time subsequent to the issuing of letters 
of administration cannot be added to the prior pe¬ 
riod in order to extend the time to the twenty years 
necessary to raise a presumption of payment.^^ 


(b) Lapse of Time in Connection with Other 
Circumstances 

A presumption of payment may be raised by the 
lapse of a period shorter than that required to raise 
the presumption from lapse of time alone, where other 
circumstances indicating payment are present. 

While, in the absence of any statute fixing a 
shorter period at the end of which a presumption 
of payment shall arise, the mere lapse of any period 
short of twenty years will not, of itself, raise any 
presumption of payment, as discussed supra subdi¬ 
vision c (2) (a) of this section, the lapse of a 
shorter period may, in connection with other cir¬ 
cumstances indicating payment, raise a presumption 
of payment,94 even though such other circumstanc¬ 
es, in and of themselves, would not be sufficient to 
raise any such presumption.95 

Circumstances aiding to raise presumption. It is 
not possible to define with any exactness what cir- 

93. Pa.—^Burwell’s Estate, 91 Pa. 

Super. 183, 1S5. 

4r8 C.J. p 695 note 3. 

94. Ala.—Chapman v. Cothran, 17 
So.2d 677, 245 Ala. 468—Brown v. 

Lee, 5 So.2d 620, 242 Ala. 159— 

Mitchell V. Bottoms, 170 So. 220, 

233 Ala. 107. 

Ga.—Collier v. Bank of Tupelo, 10 
S.E.2d 62, 190 Ga. 598—Gamble v. 

Burney, 152 S.E. 73, 169 Ga. 830. 

Iowa.—Citizens' State Bank v. Pro- 
basco, 233 N.W. 510. 

Kan.—^U. S. v. Jungels’ Estate, 207 
P.2d 402, 167 Kan. 482. 

Md.—Lynch v. Rogers, 10 A. 2d 619, 

177 Md. 478. 

N.T.—Morse v. Miller, 39 N.T.S.2d 
815, affirmed In re Cotteau’s Es¬ 
tate, 47 N.T.S.2d 288, 267 App.Div. 

801, appeal denied 49 N.Y.S.2d 270, 

267 App.Div. 1034. 

Pa.—In re Farrell's Estate, 63 A. 2d 
5, 361 Pa. 154—In re Smith's Es¬ 
tate, 23 A.2d 450, 343 Pa. 539—In 
re Conrad’s Estate, 3 A.2d 697, 333 
Pa. 561—Gushner v. Silverman, 10 
A.2d 83, 138 Pa.Super. 143—^In re 
Hildebrand’s Estate, Orph., 40 
Berks Co. 105. 

48 C.J. p 696 note 6, 

Sixteen years 

In Tennessee a period less than 
sixteen years may, in connection 
with other circumstances, authorize 


cumstances, in connection with lapse of time, will 
be sufficient to create the presumption of pay¬ 
ment, 90 since the force of the mere lapse of time 
varies according to the time which has elapsed,, 
strengthening as this period approaches twenty 
years ;97 and, naturally, the increasing force of the 
circumstance of lapse of time correspondingly de¬ 
creases the requirements as to the additional cir¬ 
cumstances which are necessary to establish the 
presumption.98 In cases involving a stale claim 
against an estate, slight additional evidence is re- 
quired.99 

Various circumstances have been held to aid the 
presumption of payment from lapse of time.^ In 
general, any circumstance which shows conduct on 
the part of the obligee inconsistent with the exist¬ 
ence of the debt as a valid claim will, with the 
delay, support the inference that the obligation has 
been paid.2 The effect of lapse of time may be 
aided by such matters as a recital of payment in a 
deed,9 declarations of the creditor that the debt has: 
been paid,4 or was not owing,^ failure of the credi¬ 
tor to include an obligation among his taxable as¬ 
sets,^ failure of the drawee of a draft to return 
it,*^ or the creditor’s failure to return, or offer to- 
return, an obligation of a third person given to him 
by the debtor for collection.8 The debtor^s ability 
to pay will not, of itself, aid in creating a presump¬ 
time mortgage was due defendant 
withdrew a large sum of money from 
the bank and that a sum approximat¬ 
ing the amount of the mortgage was 
deposited to mortgagee’s bank ac¬ 
count, that mortgagor obtained pos¬ 
session of the note and mortgage 
and destroyed them, and that there 
had been no recognition of the debt 
for nineteen years, evidence raised a 
presumption of payment.—Brown v. 
Lee, 5 So.2d 620, 242 Ala. 169. 

2. Pa.—^In re Farrell’s Estate, 63' 
A.2d 5, 361 Pa. 154—In re Con¬ 
rad’s Estate, 3 A.2d 697, 333 Pa.. 
561. 

3. Recital of payment and continu¬ 
ous possession 

Ga.—^Janes v. Patterson, 62 Ga. 527.. 

4. Pa.—In re Conrad’s Estate, 3 A.. 
2d 697, 333 Pa. 561. 

48 C.J. p 696 note 12. 

5. Pa.—In re Conrad’s Estate, su-^ 
pra. 

6- Ga.—^Norton v. Aiken, 67 S.E. 425, 
134 Ga. 21. 

7. Ky.—^Hunt v. Stephenson, 1 A.K. 
Marsh. 570. 

Effect of debtor's possession of obli¬ 
gation generally see supra § 99. 

3. Ky.—Day v. Clarke, 1 A.K.Marsh, 
521. 


an inference of payment.—^Poole v. 
First Nat. Bank of Smyrna, 196 S.W. 
2d 563, 29 Tenn.App. 327. 

95. Ala.—Chapman v. Cothran, 17 
■So.2d 677, 245 Ala. 468—Mitchell 
V. Bottoms, 170 So. 220, 233 Ala. 
107. 

N.T.—Morse v. Miller, 39 N.T.S.2d 
815, affirmed In re Cotteau's Es¬ 
tate, 47 N.Y.S.2d 288, 267 App.Div. 
801, appeal denied 49 N.Y.S.2d 270, 
267 App.Div. 1034. 

48 C.J. p 696 note 7, 

96. Pa.—In re Conrad's Estate, 3 A. 
2d 697, 333 Pa. 561—Diamond v. 
Tobias, 12 Pa. 312. 

97. Pa.—In re Conrad’s Estate, 3 A. 
2d 697, 333 Pa. 561—In re Hilde¬ 
brand’s Estate, Orph., 40 Berks Co. 
105. 

48 C.J. p 696 note 9. 

98. Pa.—^In re Conrad’s Estate, 3 A. 
2d 697, 333 Pa. 561—In re Hilde¬ 
brand’s Estate, Orph., 40 Berks Co. 
105. 

48 C.J. p 696 note 10. 

99. Pa.—In re Farrell's Estate, 63 
A. 2d 5, 361 Pa. 154—In re Conrad's 
Estate, 3 A.2d 697, 333 Pa. 561. 

1. N.Y.—In re Fisher's Estate, 19 
N,Y.S.2d 361, 173 Misc. 848. 
C^cumstauces held to raise pre¬ 
sumption 

Where it appeared that about the 
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tion of payment but such ability, coexisting with 
a need of money on the part of the creditor, may 
give rise to a presumption of payment after a con¬ 
siderable lapse of time;io and the necessitous cir¬ 
cumstances of the creditor together with unex¬ 
plained delay in attempting to enforce the obliga¬ 
tion may raise a presumption of payment, although 
there is no showing as to the financial condition of 
the debtor.ii 

(c) Period Short of Statutory Limitation of 
Action 

It has been held that the presumption cannot arise 
■from the lapse of a period shorter than that prescribed 
by the statute of limitations for the action involved. 

It has been held that the common-law presump¬ 
tion of payment cannot arise from the lapse of 
any period shorter than that prescribed by the 
statute of limitations for bringing action on the par¬ 
ticular character of the debt or claim involved,i2 
although it has also been held that the presumption 
may arise, even though the particular debt is not 
barred by limitations, as considered supra subdivi¬ 
sion a of this section. 

d. Time from Which Period Buns 

Ordinarily, the period necessary to raise the pre¬ 
sumption of payment by lapse of time does not begin to 
run until a cause of action has accrued by reason of 
maturity of the debt. 

Ordinarily, the period necessary to raise a pre¬ 
sumption of payment from lapse of time does not 
begin to run until a cause of action has accrued by 


reason of maturity of the deht;!^ under spe¬ 
cial circumstances, the period may commence to 
run prior to the accrual of the cause of action.^'* 
Where the instrument evidencing an obligation 
fixes a date for payment, the period will run from 
such date although, by the terms of the instru¬ 
ment, the entire amount might have become due 
prior to such date.^^ Where an instrument pro¬ 
vides for payment “within” a certain time, pay¬ 
ment will be presumed after the lapse of twenty 
years from the expiration of such time.^® 

Where a debt is payable on demand, the period 
may run, although no demand has been made.17 

e. Debts or Obligations to Which Presumption 
Applicable 

(1) In general 

(2) Mortgages and deeds of trust 
(1) In General 

In general, the presumption of payment from lapse 
of time applies to all indebtedness, however evidenced, 
and whether secured or unsecured. 

In general, the presumption of payment from 
lapse of time applies to all indebtedness, however 
evidenced,and whether secured or unsecured.^® 
However, the rule relates to admitted contract in¬ 
debtedness,and not at all to money secretly and 
fraudulently retained of which the true owner has 
no knowledge.21 

Among debts or obligations to which the pre¬ 
sumption has been applied are bonds ,22 recogni- 
zanceSj^S and other specialties ;24 claims of a ward 


9 . Mo.—Ryans v. Hospes, 67 S.W. 
285, 167 Mo. 342. 

48 C.J. p 696 note 16. 

10. Pa.—^Morrison v. Collins, 17 A. 
753, 127 Pa. 28, 14 Am.S.R. 827. 

48 C.J. p 697 note 17. 

11. Md.— V, Simmers, 79 A. 
1003, 114 Md. 648, 555. 

48 C.J. P 697 note 18. 

12. Ala.—‘Sullivan v. Hobbs, 98 So. 
307, 19 Ala.App. 465, certiorari de¬ 
nied 98 So. 309, 210 Ala. 372. 

48 C.J. p 697 note 19. 

13. Del.—Lewis v. Delaware Trust 
Co., 51 A.2d 852, 4 Terry 526. 

<3.a.—McWilliams v. McWilliams, 57 
S.E!.2d 599, 206 Ga. 493. 

-Tenn.—^Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 563, 29 Tenn. 
App. 327. 

ITa.—Harper v. Harper, 165 S.E. 490, 
159 Va. 210. 

48 C.J. p 697 note 21. 

As against infant creditors see infra 
§ 111 b (2) (d). 

3>ate when legacy becomes payable 
Where contingent legacy of share 
In estate of personalty was assigned 


as security for payment of debt, pre¬ 
sumption of payment did not arise 
from lapse of time from execution 
of assignment, since legacy became 
payable only on death of life tenant 
and survival of contingent legatee, 
—Miller v. Horowitz, 191 A. 906, 172 
Md. 419. 

14. Md.—^Morse v. National Cent. 
Bank, 132 A. 598. 150 Md. 142. 

48 C.J. p 697 note 22. 

15. Vt.—Bennett v. Delphia, 129 A. 
234. 98 Vt. 492. 

48 C.J. P 697 note 23. 

Obligations payable in. installments 
The period giving rise to pre¬ 
sumption of payment of obligation 
payable in installments commences 
to run from due date of last install¬ 
ment, notwithstanding acceleration 
clause maturing entire unpaid bal¬ 
ance on default in payment of any 
installment.—^Morse v. Miller, 39 N, 
Y.S.2d 815, affirmed In re Cotteau's 
Estate, 44 N.T.S.2d 288, 267 App.Div. 
801, appeal denied 49 N.Y.S.2d 270, 
267 App.Div. 1034—48 C.J. p 697 note 
23 [al. 


16. Pa.—Fidelity Title, etc., Co. v. 
Chapman, 75 A. 428, 226 Pa. 312. 

48 C.J. p 697 note 24. 

17. N.Y.—Sheldon v. Heaton, 47 N. 
Y.S. 1124, 22 App.Div. 308. 

48 C.J. p 697 note 25. 

18. N.Y.—Kip v. Hirsh, 9 N.E. 317, 
103 N.Y. 565, 18 Abb.N.Cas. 167. 

Pa.—Van Enian v. Walker, 20 Pa. 
Dist. 1101. 

19. Mass.—Jenkins v. Andover Theo¬ 
logical Seminary, 91 N.E. 552, 205 
Mass. 376. 

Pa,—Hayes' Appeal, 6 A. 144, 113 
Pa. 380. 

20. Wash.—Cole v. Utley, 63 P.2d 
473, 188 Wash. 667. 

21. Wash.—Cole v. Utley, supra, 

22. Pa.—Krewson v. Erny, 45 A.2d 
240, 158 Pa.Super. 380—Manesiotis 
Bros. V. Cristakos, Com.Pl., 89 
Pittsb.Leg.J. 482. 

48 C.J. p 697 note 28. 

23. Pa.—^Ankeny v. Penrose, 18 Pa 
190. 

24. U.S.—^Alropa Corporation v. 

Myers, D.C.Del., SS.F.Supp. 936. 
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against his guardian hank deposits certifi¬ 
cates of deposit bounties ;28 purchase of land;29 
rent;30 taxes and assessments dividends on 
corporate stock ;32 interest coupons issued with cor¬ 
porate bonds accounts claims for compen¬ 
sation for services compensation for land ap¬ 
propriated for public use;2® damages awarded in 
condemnation proceedings;^*^ a claim of an abut¬ 
ting owner to compensation for damages sustained 
by the location of a highway and a claim against 
an attorney for money collected by him.29 

Other applications of this presumption are con¬ 
sidered elsewhere in this work in connection with 
the treatment of the particular indebtedness in¬ 
volved. Thus, for example, the application of the 
presumption of payment from lapse of time to bills 
and notes is discussed in Bills and Notes § 662 c; 
its application to judgment in Judgments § 559 a 
(1) (b); and its application to claims against ex¬ 
ecutors or administrators for debts of decedent or 
for legacies or distributive shares of the estate in 
Executors and Administrators § 784 a (3). 

Obligation to make periodical pay merits. Mere 
lapse of time during which no attention is paid to 
an obligation to make periodical payments will not 
alone raise a presumption that the obligation to 
make such payments has been discharged,^<1 al¬ 
though such a presumption may arise from lapse 
of time in connection with other circumstances,^^ 


and mere lapse of time may raise a presumption 
that particular payments pursuant to such obliga¬ 
tion have been made.^^ Where there has been an 
agreement for the discharge of such an obligation 
by the payment of a fixed sum, lapse of time after 
the making of such agreement may raise a pre¬ 
sumption that the sum agreed on was paid and the 

obligation discharged.'^S 

Indebtedness between husband and wife. The 
presumption of payment from lapse of time does not 
ordinarily arise in the case of an indebtedness be¬ 
tween husband and wife but there are instances 
in which such presumption has been indulged with 
respect to an obligation running to a trustee for the 
wife, and securing an indebtedness from the hus¬ 
band to the wife.'^S The application of the pre¬ 
sumption to the obligation to pay alimony is dis¬ 
cussed in Divorce § 251 c (2) (f). 

(2) Mortgages and Deeds of Trust 

A presumption of payment arises with respect to a 
debt secured by mortgage or deed of trust where there 
has been a lapse of twenty years, during which the mort¬ 
gagor has remained in possession of the land, with no 
payment on account of the mortgage debt, no recognition 
of it as a subsisting obligation, and no attempt to en¬ 
force it. 

A presumption of payment from lapse of time 
may arise with respect to a debt secured by a mort- 
gage^fi or may arise with respect to a debt se- 


3Del.—Lewis v. Delaware Trust Co., 
51 A.2d 852, 4 Terry 526—Garber 
V. Whittaker, 2 A.2d 85, 23 Del.Ch. 
45. 

Pa.—In re Conrad’s Estate, 3 A. 2d 
697, 333 Pa. 561—In re Grenet’s 
Estate, 2 A.2d 707, 332 Pa. 111. 

48 C.J. p 698 note 30. 

25. N.Y.—Matter of Lewis, 74 N.Y. 

S. 469, 36 Misc. 741. 

48 C.J. p 698 note 34, 

26- Md.—Morse v. National Cent. 
Bank, 132 A. 598, 150 Md. 142. 

Pa.—Ashton v. Philadelphia Nat. 
Bank, 2 Chest.Co. 479. 

27- N.Y.—Sheldon v. Heaton, 47 N. 
Y.S. 1124, 22 App.Div. 308. 

28. Conn.—O'Connor v. Waterbury, 
37 A. 499, 69 Conn. 206. 

28- N.Y.—^Berger v. Waldbaum, 93 
N.Y.S. 352, 46 Misc. 4, afarmed 96 
N.Y.S. 1114, 110 App.Div. 915. 

48 C.J. p 698 note 38. 

30. N.Y.—Bailey v. Jackson, 16 
Johns. 210, 8 Am.D. 309. 

48 C.J. p 698 note 39. 

31. Wash.—Graves v. Stone, 135 P. 
810, 76 Wash. 88, Ann.Cas.l915D 
182, 130 P. 369, 72 Wash. 382. 

48 C.J. p 698 note 41. 

32. U.S.—Chesapeake, etc., Canal Co. 
V. U. S., Del., 240 F. 903, 153 C.C.A. 


589, affirmed 39 S.Ct. 407, 250 U.S. 
123, 63 L.Ed. 889. 

33. Pa.—McDowell v. North Side 
. Bridge Co., 93 A. 280, 247 Pa. 190. 
34- Mass.—^Bass v, Bass, 8 Pick. 
187. 

35. Pa.—^In re Anderson's Estate, 
Orph., 23 Erie Co. 387. 

48 C.J, p 698 note 45. 

36- Pa.—^Brankin v. Philadelphia, 
etc., R. Co., 133 A. 663, 286 Pa. 
331. 

37. N.J.—^Northern R. Co. v. Dema- 
rest, 108 A. 376, 94 N.J.Law 68. 

48 C.J. p 698 note 47. 

38. Pa.—^Lenhart v. Wright, 133 A. 
495, 286 Pa. 351. 

48 C.J. p 698 note 48. 

39. Ky.—Roberts v. Armstrong, 1 
Bush 263, 89 Am.D. 624. 

40. Conn.—Cornwall v. Hoyt, 7 
Conn. 428. 

N.Y.—^Van Ness v. Ransom, 144 N. 
Y.S, 420, 83 Misc. 178, affirmed 150 
N.Y.S. 251, 164 App.Div. 483, af¬ 
firmed Parsons v, Macfarlane, 115 
N.E. 1046, 220 N.Y. 605. 

41- N.Y.—^Van Ness v. Ransom, 144 
N.Y.S. 420, 83 Misc. 178, affirmed 
150 N.Y.S. ,251, 164 App.Div. 483, 
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affirmed Parsons v. Macfarlane, 116 
N.B. 1046, 220 N.Y. 605. 

48 C.J. p 700 note 60. 

42. Del.—State v. Lohb, 3 Del. 421. 
48 C.J. p 700 note 61. 

43. N.Y.—^Van Ness v. Ransom, 144 
N.Y.S. 420, 83 Misc, 178, affirmed 
150 N.Y.S. 261, 164 App.Div. 483. 
affirmed Parsons v. Macfarlane, 
115 N.E. 1046, 220 N.Y. 606. 

44. Pa.—Morrish v. Morrish, 106 A. 
83, 262 Pa. 192. 

48 C.J. p 700 note 64. 

45. Ala.—Graham v. Graham, 89 So. 
25. 205 Ala. 644. 

48 C.J. p 700 note 66. 

46. Ala.—Staten, v. Shumate, 9 So. 
2d 751, 243 Ala. 261—^Brown v. 
Lee, 5 ‘So.2d 620, 242 Ala. 159. 

Md-—'Cunningham v. Davidoff, 46 A. 
2d 633, 187 Md. 134—Blanch v. 
Collison, 199 A. 466, 174 Md. 427. 
Mass.—O’Connell v. Everett, 175 N. 

E. 44, 274 Mass. 602. 

N.H.—Levensaler v. Batchelder, 150 
A. 114, 84 N.H. 192. 

Pa.—^Russo V. Roberts, 20 Pa.Dist. 
&Co. 178, 50 Montg.Co. 296, 47 
York Leg.Reg. 146. 

Tex.— Corpus Juris cited in Harden 
V. Coffee, Civ.App., 69 S.W.2d 436, 
438. 
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ctired by a deed of trust,where there has been 
a lapse for a period of twenty years or more,^S 
during which time the mortgagor has remained in 
possession of the land,^^ with no payment on ac¬ 
count of the mortgage debt,so no recognition of it 
as a subsisting obligation,si and no attempt to en¬ 
force it.S2 Ordinarily a lapse for a shorter period 
is insufficient to raise the presumption ;S3 but such 
a lapse for a shorter period may be sufficient where 
there are circumstances other than the lapse of time 
indicating payments^ or where a shorter period of 
time is prescribed by statute.SS 

A purchaser of land with notice, actual or con¬ 
structive, of a mortgage thereon can avail him¬ 
self of the presumption of payment from lapse of 
time only if the mortgagor could have availed him¬ 
self of it in the same circumstances.S6 According¬ 
ly, since the presumption of payment from lapse 
of time ordinarily is rebuttable, as considered infra 
§ 111, subsequent purchasers or mortgagees of prop¬ 


erty may not ignore recorded mortgages, not in¬ 
dorsed satisfied, merely because more than twenty 
years have elapsed since the maturity of the mort¬ 
gage and they act at their peril if they do so.®® 
However, under a statute providing that at the 
expiration of a prescribed period the mortgage shall 
be presumed to have been paid, that the mortgage 
record thereof shall cease to be notice of the mort¬ 
gage as unpaid, and that the lien thereof shall cease 
absolutely as to subsequent purchasers and encum¬ 
brancers for value, such presumption is limited in 
its application to subsequent purchasers and encum- 
brancers.®^ Under some statutes a conclusive pre¬ 
sumption of pa 3 "ment arises after expiration of a 
stated period from the date payment was due, with¬ 
out the holder of the indebtedness having filed 
and registered an affidavit or made a marginal en¬ 
try on the record showing that payment has not 
been rnade;®*^ but such presumption, it has been 
held, is available only as to persons who extend 


Vt.—Fowler v. Barlow, 146 A. 77, . 
102 Vt. 99. 

48 C.J. p 698 note 50—41 C.X p 870 
note 82. 

47. Tex.—Corpus Juris cited in 
Harden v. Coffee, Civ.App., 59 S. 
W.2d 436, 438, error dismissed. 

48 C.J. p 699 note 51. 

48. Ala.—^ICilgrore v. Gamble, 44 So. 
2d 767, followed in 44 So.2d 770— 
Barnett v. Waddell, 27 So.2d 1, 248 
Ala. 189—^Fletcher v. Shumate, 9 
So.2d 753, 243 Ala. 271—Staten v. 
Shumate, 9 So.2d 751, 243 Ala. 261 i 
—^Hendley v. First Nat. Bank, 180 j 

So. 667, 235 Ala. 664—Oxford v. 
Estes, 158 So. 534, 229 Ala. 606. 

Md.—Cunningham v. DavidofE, 53 A. 
2d 777, 188 Md. 437—Cunningham 
V. Davidoff, 46 A.2d 633, 187 Md. 
134—^Blanch v. Collison, 199 A. 466, 
174 Md. 427. 

Mass.—O'Connell v. Everett, 175 N. 

E. 44, 274 Mass. 602. 

K.H.—^Levensaler v. Batchelder, 150 
A. 114, 84 N.H. 192. 

N.J.—Wilson V. Stevens, 148 A. 392, 
105 N.XEa. 381. 

N.T.—Streever v, Maher, 72 N.Y.S. 
2d 476—^Application of Addesso, 69 
-N.T.S.2d 702—Morse v. Miller, 39 
•N.T.S.2d 815, affirmed In re Cot- 
teau's Estate, 47 N.Y.S.2d 288, 267 
App.Div. 801, appeal denied 49 N. 
Y.S.2d 270, 267 App.Div. 1034. 

Pa.-—Russo V. Roberts, 200 A. 76, 
331 Pa. 173. 

W.Va.—^McClintic v. Dunbar XAnd 
Oo., 33 S.E.2d 593. 127 W.Va. 454, 
158 A.L..R. 1036. 

48 C.J. p 699 note 56—41 C.J. p 870 
note 82. 

48. Ala.—^Fletcher v. Shumate, 9 
So.2d 753. 243 Ala. 271—Staten v. 
Shumate, 9 751, 243 Ala. 261. 


Md.—Blanch v. Collison, 199 A. 466, 
174 Md. 4*27. 

Mass.—O'Connell v. Everett, 175 N. 
E. 44, 274 Mass. €02. 

N.H.—Levensaler v. Batchelder, 150 
A. 114, 84 N.H. 192. 

48 C.J. P 699 note 52—41 C.J. p 870 
note 82. 

50. Md.—Cunningham v. Davidoff, 
53 A.2d 777, 188 Md. 437. 

Mass.—O'Connell v. Everett, 175 N.E. 
44, 274 Mass. 602. 

41 C-J. p 870 note 82. 

Effect of part payment as rebutting 
presumption from lapse of time 
see infra § 111 b (2) (c) - 

51. Md.—Blanch v, Collison, 199 A, 
466, 174 Md. 427. 

Mass.—O’Connell v. Everett, 175 N. 
E. 44, 274 Mass, 602. 

41 C.J. P 870 note 82. 

Effect of recognition of debt as re¬ 
butting presumption from lapse of 
time see infra § 111 b (2) (b). 

52. N.Y.—^Morse v. Miller, 39 N.Y. 
S.2d 815, affirmed In re Cotteau’s 
Estate, 47 N.Y.S.2d 288, 267 App. 
Div. 801, appeal denied 49 N.Y.S. 
2d 270, 267 App.Div. 1034. 

Effect of proceedings to enforce pay¬ 
ment as rebutting presumption 
from lapse of time see infra § 111 
b (2) (f). 

53. N.Y.—^Application of Addesso, 69 
N.Y,S.2d 702. 

54. N.Y. — ^McMurray v. McMurray, 
17 N.Y.S. 657, 63 Hun 183. 

48 C.J. p 699 note 57. 

55. Neb.—Hadley v. Corey, 288 N. 
W. 826, 137 Neb. 204. 

Tex.—^Harden v. Coffee, Civ.App., 59 
S.W.2d 436, error dismissed. 

Statute held remedial in character 

Neb.—Hadley v. Corey, 288 N.W. 826, 
137 Neb. 204. 
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55. Ark.—Jimerson v. Reed, 150 S. 
W.2d 747, 202 Ark, 490—First State 
Bank of Eureka Springs v. Cook. 
90 S.W.2d 510. 192 Ark. 213. 

57. Ala.—^Hendley v. First Nat. 
Bank, 180 So. 667, 235 Ala. 664. 

58. Ala.—Hendley v. First Nat. 
Bank, supra. 

Prior mortgage as superior lien 
An unsatisfied recorded mortgage 
on which payments on interest and 
principal were made by mortgagor 
and heirs over a period of forty 
years until one year before later 
mortgage, which it was sought to 
foreclose as a first lien five years 
after it had been given, constituted a 
superior lien over the later mortgage. 
—^Hendley v. First Nat. Bank, supra. 

59. Neb.—Hadley v. Corey, 288 N.W. 
826, 137 Neb. 204. 

Owner holding continuously 

One who, during entire period cov¬ 
ered by transaction down to time of 
commencement of mortgage foreclo¬ 
sure suit, had been continuously 
owner in fee of mortgaged realty 
was not a ‘‘subsequent purchaser or 
encumbrancer for value,” within 
meaning of statute.—^Hadley v. Cor- 
ey, supra. 

60. N.C.—^Dixie Grocery Co. v. 
Hoyle, 167 S.E. 469, 204 N.C. 109. 

Operation of statute 
Statute providing pasnnent of 
mortgage debt shall be conclusively 
presumed after fifteen years from 
date when due is prospective in ef¬ 
fect, and does not apply to antece¬ 
dent note and mortgage.—^Dxxie Gro¬ 
cery Co. V. Hoyle, supra—Roberson 
V. Matthews, 156 S.E. 496, 200 N.C. 
241—^Humphrey v. Stephens, 131 S.E. 
383. 191 N.C. 101. 



§§ 101-103 


PAYMENT 


70 C.J.S. 


credit, or purchase for a valuable consideration, 
after the expiration of the statutory period,since 
the primary purpose of the statute is to promote 
freer marketability where old and unsatisfied mort¬ 
gages and deeds of trust are hampering real es¬ 
tate transactions,^^ Under a statute so providing, 
where the holder of a certificate of purchase of 
property sold at a mortgage foreclosure sale be¬ 
came entitled to a deed on a certain date, hut made 
no demand therefor, brought no action to foreclose, 
and filed no lis pendens, within fifteen months of 
such date, it is presumed conclusively that the lien 
represented by such certificate has been paid and 
discharged.®^ 

The fact that a note is barred by limitations does 
not raise any presumption that a mortgage secur¬ 
ing such note has been paid.64 

§ 102, Full or Partial Payment 

A payment made is presumed to be in full unless the 
contrary appears; payment of a particular debt raises 
a presumption that earlier debts have been paid. 

A payment made by a debtor to a creditor will be 
presumed to be in full unless the contrary ap¬ 
pears;®® and accordingly the payment of a par¬ 
ticular debt may raise a presumption that an ear¬ 
lier debt has been paid.®® Thus, as a general rule, 
where a debtor gives a promissory note to his cred¬ 
itor, it will be presumed that all matured debts of 
inferior degree between the parties were settled at 
the date of the note and that it was given for the 
balance due,®'^ although there is also authority for 
the view that no such presumption arises®® unless 
the note is given for the particular account in 
question or on a general settlement of accounts be¬ 
tween the parties.®^ 

A claim that part payment has been made raises 
a presumption that payment in full has not been 

madejo 


Regular payments as full settlement. Where the 
relations of the parties are such as call for periodic 
payments by one to the other, and periodic pay¬ 
ments are made, there is a rebuttable presumption 
that each payment was in full settlement of all 
claims arising out of such relations up to the date 
of such payment.'^t 

§ 103. Absolute or Conditional Payment 

Whether a creditor accepts an obligation as absolute 
payment of the existing indebtedness or merely as col¬ 
lateral security depends on the presumptions which ob¬ 
tain. Property other than money is not generally pre¬ 
sumed to have been accepted as absolute payment. 

In the absence of any expressed agreement or 
intent, whether a creditor on an existing indebt¬ 
edness accepts another obligation as absolute pay¬ 
ment or merely as collateral security must be de¬ 
termined by the presumptions which obtain under 
the circumstances.'^^ 

Where property other than money,such as a 
chose- in action,'^^ is transferred by the debtor to 
the creditor it will not generally be presumed that 
it was accepted as an absolute payment. While the 
execution by the debtor of a higher obligation 
generally constitutes a payment of a preexisting 
debt evidenced by an obligation of a lower dignity, 
as discussed supra § 30, if the new obligation, al¬ 
though higher, is that of a third person there is no 
presumption that the original debt is merged there¬ 
in or extinguished.*^® 

Surrender or cancellation of original obligation. 
It is usually considered that the presumption, dis¬ 
cussed infra §§ 104, 105, that a check, bill of ex¬ 
change, note, or other obligation of the debtor 
or of a third person is not accepted by the creditor 
as absolute payment will obtain, even though the 
creditor surrenders or cancels the original written 
evidence of the indebtedness,'^® although it has been 


61- N.C.—Smith v. Davis, 45 S.E3.2d 
51. 228 N.C. 172. 

62. N.C.—Smith v. Davis, supra. 

63- Colo.—Green v. Hoefler, 173 P. 
2d 208, 115 Colo. 287. 

64. Miss.—Wilkinson v. Flowers, 37 
Miss. 57S, 75 Am.D. 78. 

65- N.T.—Fulver v. Esselstyn, 60 N. 
T.S. 756, 22 Misc. 429. 

66. Mo.—Ham v. Barret, 28 Mo, 388. 

67. Okl.—Johns v. Edvrards, 250 P. 
1012, 120 Okl. 85. 

48 C.J. P 700 note 68. 

Presumption as to whether note ac¬ 
cepted as absolute or conditional 
payment see infra § 104. 

'38. Ill.—^Ankeny v. Pierce, 1 Ill. 289, 


12 Am,D. 174, followed in Crab¬ 
tree V. Rowand, 33 Ill. 421. 

69. III.—White V. Jones, 38 Ill. 159. 
48 C.J. p 700 note 70. 

70. Ky.—Combs v. Krish, 84 S.W. 
562, 27 Ky.L. 154. 

71. Ind.—Starbuck v. Fletcher Sav¬ 
ings & Trust Co., 170 N.E. 863, 91 
Ind.App. 221. 

Okl.—Sanders v. Street's of Tulsa, 
214 P.2d 910. 

Pa.—^Updegrave v. Alex, 94 Pa,Super. 
29—In re Nace's Estate, Orph., 2 
Lebanon 73. 

Wash.—^Ammerman v. Old Nat. Bank 
of Spokane, 182 P.2d 75, 28 Wash. 
2d 239. 

Wis.—Corpus Juris cited in In re 
Evans’ Estate, 22 N.W.2d 497, 600, 
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248 Wis. 456—Corpus Juris cited 
in In re Breitzman's Estate, 294 N. 
W. 489, 490, 236 Wis. 96. 

48 C.J. P 700 note 73. 

Rebuttal of presumption see infra § 

110 . 

72. N.T.—Siegel v. Cobert, 10 N.T. 
S.2d 389, 170 Misc, 317. 

73. Kan.—^Brown-Crummer Inv. Co. 
V. Bankers’ Service Co., 287 P. 579, 
130 Kan. 583. 

48 C.J. p 704 note 19. 

74. W.Va.—^Hoge v. Vintroux, 21 W. 
Va. 1. 

48 C.J. p 704 note 20. 

75. W.Va.—^Dudley v. Barrett, 66 S. 
E. 507, 66 W.Va. 363. 

48 C.J. p 704 note 20 [d]. 

76. Ala.— Corpus Juris cited In 
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lield that, where creditors surrender notes of their 
debtor on receiving checks or notes of third per¬ 
sons for the amount, it will be presumed that the 
latter notes were received in payment of the debt.'^’^ 

§ 104. - Bills, Notes, Etc. 

a. Of debtor 

b. Of third person 

a. Of Debtor 

Subject to some exceptions, there is a presumption 
-that a biil of exchange, order for the payment of money, 
or promissory note, given by a debtor to his creditor, 
is not accepted as absolute payment, but is accepted as 
collateral security or as conditional payment. 

In some jurisdictions the rule is that, where a 
debtor gives to his creditor his bill of exchange,'^® 
-order for the pa 3 ''ment of money,or promissory 
note,^^^ there is a rebuttable presumption that such 
bill or note is accepted as payment, provided such 
instrument is negotiable.si Such presumption has 
been held not to arise if it will be for the bene¬ 
fit of the creditor that the old debt be kept alive.^2 

On the other hand, in other jurisdictions no such 
presumption arises.On the contrary, there is 
a rebuttable presumption that a bill of exchange,*^ 
order for the payment of money, or promissory 


note, S 6 given by a debtor to his creditor for an 
antecedent debt, is not accepted by the creditor as 
absolute payment, but is accepted merely as col¬ 
lateral securityor as conditional payment,^8 leav¬ 
ing the original debt unpaid until actual payment 
of the bill or note.^ 9 However, where the drawer 
delays an unreasonable length of time in present¬ 
ing a draft for payment it will be presumed that 
he has elected to accept the draft as absolute 
payment.90 

The effect of the creditor’s surrender or cancel¬ 
lation of the original written evidence of indebt¬ 
edness on the presumption that the debtor’s bill or 
note is not accepted by the creditor as absolute 
payment is discussed supra § 103, the effect of a 
bill or note as payment generally supra § 23, and 
the rebuttal of the presumptions infra § 110. 

b. Of Third Person 

In most jurisdictions there is a presumption that, 
where a debtor gives to his creditor a bill, acceptance, 
or note of a third person, it is not accepted as absolute 
payment, but merely as collateral security or conditional 
payment. 

In most jurisdictions, where a debtor gives to his 
creditor a bill, acceptance, or note of a third per¬ 
son, the presumption is that the creditor does not 


Jefferson Motors Co. v. Williams, 
150 So. 355, 357, 227 Ala. 432. 

48 C.J. p 704 note 17. 

77. Ohio.—Crumbaugh v. Kugrler, 3 
Ohio St. 544. 

Tenn.—Colonial Milling Co. v. Holt 
Bros., 3 Tenn.App. 617. 

78. XJ.S.—^Baker v. Draper, C.C. 
Mass., 2 p.Cas.No.766, 1 Cliff. 420. 

Me.—^Ward v. Bourne, 56 Me. 161. 

48 C.J. p 701 note 80. 

79. Me.—^Fowler v. Ludwig, 34 Me. 
455. 

48 C-J. p 701 notes 77, 80. 

80. Ill.—^West Madison State Bank 
V. Mudd, 250 IlLApp. 258. 

Ind.—Riedman v. Macht, 183 N.E. 

807, 98 Ind.App. 124. 

Mass.—^Emerson v. Deming, 23 N.E. 
2d 1016, 304 Mass. 478—^Agricultur¬ 
al N'at. Bank of Pittsfield v. Bren¬ 
nan, 3 ]Sr.E.2d 769. 295 Mass. 325— 
Fratta v. Rossetti, 177 N.E. 890, 
277 Mass. 98—Dow v. Poore, 172 N. 
E. 82, 272 Mass. 223. 

48 C.J. P 701 notes 78, 80. 

81- Wis.—Brill v. Hoile, 11 N.W. 

42. 53 Wis. 637. 

48 C.J. P 701 note 75. 

A uonnegotiable note of the debtor 
is not presumed to have been accept¬ 
ed in payment of the debt.—^Riedman 
V. Macht, 183 N.E. 807, 98 Ind.App. 
124—48 C.J. P 701 note 76 [a]. 

82. Mass.—Agricultural Nat. Bank 


of Pittsfield V. Brennan, 3 N.E. 2d 
769, 295 Mass. 325. 

83. Ala.—Raia v. Goldberg, 34 So.2d 
620, 33 Ala-App. 435, certiorari de¬ 
nied 34 •So.2d 625, 250 Ala, 398. 

Mo.—State ex rel. Hardy v. Farris, 
47 S.W.2d 198, 226 Mo.App. 1007. 
Tenn.—^London Guaranty & Accident 
Co. V. Signal Mountain Coal Min¬ 
ing Co., 15 Tenn.App. 124. 

48 C.J. P 701 note 81. 

84. N.D.—^Busch V. Manahan, 217 N. 
W. 658, 56 N.D. 491. 

48 C.J. p 701 note 83. 

85. Ala.—Standard Sanitary Mfg. 
Co. V. Aird, 129 So. 285, 221 Ala. 
620. 

48 C.J. p 701 note 84. 

86. U.S.—^Duffin v. Lucas, C.C.A.Ky., 
55 P.2d 786, certiorari denied 53 S, 
Ct. 14, 287 U.S. 611, 77 L.Ed. 531— 
McRae Grocery Co. v. Independ¬ 
ence Indemnity Co., C.C.A.’S.C., 33 
F.2d 494, 66 A.L,R. 338. 

Ala.—^Ziliak & Schafer Milling Co. v. 

Moore, 131 So. 798, 222 Ala. 254. 
N.Y.—Sedwitz v. Arnold, 299 N.T.S. 

848, 164 Misc. 892. 

48 C.J. P 701 note 80, p 702 note 86. 
Debt secured by lieu 

Where extinguishment of debt by 
acceptance of debtor's note would 
destroy lien securing debt, presump¬ 
tion that debt is not so discharged is 
even stronger than when debt is un¬ 
secured.—^In re Wil-Low Cafeterias, 
D.C.N.Y., 22 F.Supp. 522. 
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87. Ala.—Ziliak & Schafer Milling 
Co. V. Moore, 131 So. 798, 222 Ala. 
254. 

Pa.—E. P. Wilbur Trust Co. v. Arm¬ 
strong, Com.Pl., 20 Leh.L.J. 112, 

48 C.J. P 702 note 87. 

88. U.S.—^McRae Grocery Co. v. In¬ 
dependence Indemnity Co., C.C.A.S. 
C., 33 F.2d 494, 66 A.L.R. 338. 

Ala.—Standard Sanitary Mfg. Co. v. 
Aird, 129 So. 285, 221 Ala. 520-— 
Raia v. Goldberg, 34 So. 2d 620, 33 
Ala.App. 435, certiorari denied 34 
So.2d 625, 250 Ala. 398. 

Conn.—Bassett v. Merchants’ Trust 
Co., 173 A. 777, 118 Conn. 586, 93 
A.L.R. 1008. 

Pa.—^E. P. Wilbur Trust Co. v. Arm¬ 
strong, Com.Pl., 20 Leh.L.J. 112. 

48 O.J. p 702 note 88. 

89. U.S.—Duffin v. Lucas, C.C.A.Ky., 
55 P.2d 786, certiorari denied 53 S. 
Ct. 14, 287 U.S. 611, 77 L.Ed. 531. 

Ala.—Standard Sanitary Mfg. Co. v. 
Aird, 129 So. 285, 221 Ala. 520— 
Raia v. Goldberg, 34 ■So.2d 620, 33 
I Ala.App. 435, certiorari denied 34 
So.2d 625, 250 Ala. 398. 

N.Y.—Sedwitz v. Arnold, 299 N.Y.S. 

848, 164 Misc. 892. f 

Tenn.—London Guaranty & Accident 
Co. V. Signal Mountain Coal Min¬ 
ing Co., 15 Tenn.App. 124. 

90- Idaho. — ^International Trust Co. 
V. City of Rexburg, 281 F. 472, 48 
Idaho 279, 
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accept it as absolute pa 3 unent,^^ but that it is ac¬ 
cepted by him merely as collateral security^^ or as 
conditional payment, especially where the debtor 
guarantees payment of the obligation®^ or where 
the creditor retains notes of the debtor previously 
given by him for the amount of the debt.®5 How¬ 
ever, in a few jurisdictions where the rule is that 
a negotiable bill, note, or other obligation of the 
debtor is presumed to be accepted in payment, as 
discussed supra subdivision a of this section, the 
same presumption has been held to arise where 
the creditor accepts the bill, note, or other obliga¬ 
tion of a third person.®^ 

Obligation given when debt created. In some ju¬ 
risdictions the rule that a bill, acceptance, or note 
of a third person is not accepted as payment is 
subject to the exception that, where it is given to 
the creditor contemporaneously with the creation of 
the indebtedness, the presumption is that such note 
is accepted in payment®'^' unless the debtor signs 
or indorses such obligation®^ or guarantees pay¬ 
ment thereof.®® 


Election to take draft rather than money. Where 
a person entitled to receive a payment is given his 
choice between payment in money and a draft of 
a third person for the amount, and elects to take 
the draft, there is a presumption that he receives 
it as absolute payment.^ 

Long retention of obligation. It has been consid¬ 
ered that the retention for several years of the 
obligation of a third person may raise a presump¬ 
tion that it was accepted in payment of the debt.^ 

§ 105. - Checks 

The check of the debtor or of a third person ordi¬ 
narily is not presumed to have been accepted as abso¬ 
lute payment; the presumption is that it was accepted 
as conditional payment or collateral security. 

Ordinarily the delivery to the creditor of the 
check of the debtor® or of a third person^ will not 
be presumed to have been accepted as absolute pay¬ 
ment of the debt; but the presumption is that it 
was accepted merely as conditional payment^ or as 
collateral security,® so that the debt is not dis¬ 
charged until the check is paid^ either to the credi- 


91. N.T.—Siegel v. Cobert, 10 N.T.S. 
2d 389, 170 Misc. 317. 

Wash.-—Gattavara v. Caldwell, 12 P. 
2d 593, 168 Wash. 484. 

48 C.J. p 703 note 91. 

92. Ark.—Pice Growers' Credit Cor¬ 
poration V. Walker, 50 S.W.2d 619, 
185 Ark. 896. 

Pa.—^E. P. Wilbur Trust Co. v. Arm¬ 
strong, Com.Pl., 20 Leh.Li.J. 112. 

•\yash.—Corpus Juris q[Uoted in Gat¬ 
ta vara V. Caldwell, 12 P.2d 593, 594, 
168 Wash. 4S4. 

48 C.J. p 703 note 92. 

93. Ark.—^Hume v. Indiana Nat. L. 
Ins. Co., 245 S.W. 19, 155 Ark.*466. 

Pa.— IBj. P. Wilbur Trust Co. v. Arm¬ 
strong, Com.Pl., 20 Leh.Li.J. 112. 

48 C.J, p 702 note 93. 

94. N.T.—^Monroe v. Hoff, 5 Den. 
360. 

48 C.J. p 702 note 94. 

95. Ohio.—Cnimbaugh v. Kugler, 3 
Ohio St. 544. 

Effect on presumption of creditor’s 
surrender or cancellation of origi¬ 
nal evidence of indebtedness see 
supra § 103. 

96. Mass.—^Brown v. Bishop, 114 K. 
B. 316, 225 Mass. 276. 

48 C. J. P 703 note 3. 

97. IJ.'S,—^Hamilton v. R. S. Dickson 
& Co., C.C.A.N.Y., 85 P.2d 107. 

N.Y.—Siegel v. Cobert. 10 N.Y.S.2d 
389, 170 Misc. 317—^Newman v. 

Slee, 249 N.T.S. 662, 139 Misc. 569 
—Smith V. vara, 241 N.Y.S. 202, 
136 Misc. 500. 

48 C.J. p 702 note 96. 


98. K.Y.—Hall V. Stevens, 22 N.E. 
374, 116 N.Y. 201, 5 L.R.A. 802. 

48 C.J. p 703 note 97. 

99. N.Y.—^Allen v. Bantel, 2 

Thomps. & C. 342. 

1. N.Y.—Gibson v. Tobey, 46 N.Y. 
637, 7 Am.R. 397. 

48 C.J. P 703 note 99. 

2. Neb.—Hapgood Plow Co. v. Mar¬ 
tin, 19 N.W. 512. 16 Neb. 27. 

48 C.J. p 703 note 1. 

3. Cal.—IVIendiondo v, Greitman, 209 
P.2d 817, 93 Cal,App.2d 765. 

Ky.—^Breathitt County Board of Ed¬ 
ucation v. Cockrell, 38 S.W.2d 660, 
238 Ky. 694. 

Mich.—^Wriggelsworth v, Dott, 11 N. 
W.2a 843, 307 Mich. 161, 150 A.D. 
R. 856. 

Or.—Joppa V. Clark Commission Co., 
281 P. S34, 132 Or. 21. 

Pa.—Commonwealth, to Use of Bly- 
stone V. Davis, 186 A. 382, 122 Pa. 
Super. 280. 

Tenn,—Colonial Milling Co. v. Holt 
Bros., 3 Tenn.App. 617. 

Tex.—Carlisle v. MacDonald, Civ. 
App., 200 S.W.2d 436, reversed in 
part on other grounds 206 S.W.2d 
224, 146 Tex. 206. 

48 C.J. p 703 notes 5, 7. 

Check as payment generally see su¬ 
pra § 24. 

Presumption that check is payment 
rather than loan see infra § 109 b. 

4. N.Y.—Alexander T. Stephan, Inc., 
V. Bank of U. S,, 258 N.Y.S. 289, 
236 App.Div. 280. 

48 C.J. p 703 notes 6, 7. 

5. Ala.— Corpus Juris cited in 

Jefferson Motors Co. v, Williams, 
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150 So. 355. 357, 227 Ala. 432— 
Wadsworth v. State. 142 So. 529, 
225 Ala. 118—^Ziliak & Schafer 
Milling Co. v. Moore, 131 So. 798, 
222 Ala. 254. 

Conn.—^Bassett v. Merchants' Trust 
Co., 173 A. 777, 118 Conn. 586, 93 
A.D.R. 1008. 

Kan.—Grant v. Reed, 193 P,2d 214, 
165 Kan. 27. 

Nev.—^Ruppert v. Edwards, 216 P.2d 
616. 

Okl.—Corpus Juris cited in Central 
■States Life Ins. Co. v. Johnson, 73 
P.2d 1152, 1154, ISl Okl. 367. 

Or.—Joppa V. Clark Commission Co., 
281 P. 834, 132 Or. 21. 

5. C.—^Baker v. State Highway De¬ 
partment, 165 S.E. 197, 166 S.C. 
481. 

Tenn.—^Rosenbaum & Mendel v. 
Thomas, 8 Tenn.App. 89. 

Tex.—Carlisle v. MacDonald, Civ. 
App., 200 S.W.2d 436, reversed in 
part on other grounds 206 S.W.2d 
224, 146 Tex. 206. 

48 C.J. p 703 note 8. 

Cashier’s check 

N.Y.—^Alexander T. Stephan, Inc., v. 
Bank of U. S., 258 N.Y.S. 289, 236 
App.Div. 280. 

6. Pa.—^Morris, etc., Steel Co. v. 
Pittsburgh Bank, 120 A. 698, 277 
Pa. 81. 

7. Ala. — ^Ziliak & Schafer Milling 
Co. V. Moore, 131 So. 798, 222 Ala, 
254. 

Minn.—^Pohl v. Johnson, 229 N.W. 
555, 179 Minn. 398—Belle Plaine 
First Nat. Bank v. McConnell, 114 
N.W. 1129, 103 Minn. 340, 123 Am. 
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tor or to some person authorized by him to receive 
payment.^ Where, however, the creditor has re¬ 
ceived a check, and does not deny that he cashed 
it, and fails to return it or make any protest to 
the debtor of nonpayment, it will be presumed that 
he collected the money.^ 

The effect of the creditor's surrender or cancel¬ 
lation of the orig-inal written evidence of indebted¬ 
ness is discussed supra § 103. 

Where the creditor procures certification of the 
debtor's check by the bank on which it is drawn, 
an implication of law arises that the debt of the 
drawer of the check is discharged.^® 

Where a debt has been garnished and the gar¬ 
nishee has paid the amount into court by its check, 
which has been, by the court, indorsed over to plain¬ 
tiff in the garnishment proceeding, it will be pre¬ 
sumed, as between the debtor and the original cred¬ 
itor, that the check was accepted as payment and 
was in fact paid.^^ 

§ 106. Time and Place of Pajmient 

Payment, where proved to have been made, Is pre¬ 
sumed to have been made at the maturity of the debt. 
The presumption is that, in the absence of a place 
designated, payment should be made wherever the credi¬ 
tor may be found. 

Where payment is proved or admitted, but there 
is no showing as to the time of payment, it has 
been held that it will be presumed that payment was 
made at the maturity of the debt;i 2 it has also 
been considered that, where it is shown that a pay¬ 
ment on account was made in a certain year but the 
particular date of payment is not shown, it will be 
presumed, for the purpose of giving credit to the 
person making such payment, that the payment 


was made on the last day of the year.^3 Where a 
person draws an order in favor of another, it will 
be presumed that the consideration for it was paid 
or secured at the time it was drawn.Where it 
appears that a draft attached to a bill of lading 
was actually paid, it will be presumed that it was 
promptly presented and paid.^^ 

Place of payment Where no place of payment 
is designated, the presumption is that payment 
should be made to the creditor at his place of busi¬ 
ness or at his residence, or wherever he is found.^® 

§ 107. Mode and Medium of Payment 

Under suitable circumstances, a presumption may 
arise that a creditor assented to a mode of payment other 
than a transfer of money to him. In the absence of a 
showing to the contrary, it is to be presumed that the 
medium for payment is money. 

Under suitable circumstances, a presumption may 
arise that a creditor assented to a mode of pay¬ 
ment other than an actual transfer of money to 
him.l7 

Medium of payment. In the absence of any 
showing to the contrary it is to be presumed that 
the medium for payment of a debt is money 
and, where a debt is extinguished, it will be pre¬ 
sumed that it was discharged by the pa 3 rment of 
money or its equivalent^® Where a debt or obli¬ 
gation is payable in a currency which has the same 
name, but is of different values, in different coun¬ 
tries, the currency of the country where it is pay¬ 
able is presumed to be intended by the parties 
but this presumption is to be applied only when the 
contract of the parties discloses no contrary in- 
tention.^^ A debt will not be presumed to be pay¬ 
able in gold unless such implication can be found in 


S.R. 336, 14 L.RA.,N.S., 616, 14 
Ann.Cas. 396. 

8. N.Y.—^Dowdall v. Borgfeldt, 113 
N.T.S. 1069, affirmed 118 K.Y.S. 
1103, 134 App.Div. 954. 
TTuauthorized iudorsement 

In an action for goods sold and de¬ 
livered, where the defense was pay¬ 
ment and it appeared that defendant 
had sent plaintiff a check in pay¬ 
ment for the goods, which was re¬ 
ceived in plaintifiE's absence by a per¬ 
son in his employ, and that this em¬ 
ployee forged the indorsement of 
plaintiff on the check and deposited 
it in his own bank and misappropri¬ 
ated the proceeds, and defendant did 
not produce sufficient evidence to 
prove that the employee was the au¬ 
thorized agent of plaintiff to indorse 
checks, it was held that, defendant 
having failed to show payment, 
plaintiff was entitled to recover. 
Mich.—Corpus Juris <iuoted In Kay 


V. Wayne County, 264 N.W. 300, 
302, 274 Mich. 90. 

IsT-Y.—Dowdall v. Borgfeldt, 113 N.Y. 
S. 1069, affirmed 118 N.Y.S. 1103, 
134 App.Div. 954. 

9. Cal.—^Bledsoe v. Stuckey, 190 P. 
217, 47 Cal-App. 95. 

10. Mo.—'See Groomer v. McMillan, 
128 S.W. 285, 143 Mo.App. 612. 

11. Pa.—^Beatty v. Lehigh VallejTR. 
Co., 19 A. 745, 134 Pa, 294. 

12. Tex.—^Minter v. Pounds, Civ. 
App., 3 S.W.2d 830. 

48 C.J. p 705 note 33. 

13. Ark.—^Byers v. Fowler, 14 Ark. 

86 . 

14. Me.—Smith v. Poor, 37 Me. 462, 

15. Tex.—^Shippers* Compress, etc., 
Co. V. Cumby Mercantile, etc,, Co., 
CiV.App., 172 S.W. 744. 

16. Mont.—^State v. Richland Coun¬ 
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ty Seventh Judicial Dist. Ct, 176 
P. 613, 55 Mont. 330. 

48 C.J. p 705 note 37. 

17- TJ.S.—Cook V. Robinson, Alaska^ 
194 F. 753, 114 C.C.A. 473. 

48 C.J. P 706 note 38. 

18- Conn.—Alexiou v. Bridgeport- 
People’s Sav. Bank, 148 A. 274, 110 
Conn. 397. 

48 C.J. p 706 note 39. 

19- U.'S.—^Bradley v. Richardson, C. 
C., 3 P.Cas.No.1,786, 2 Blatchf. 343, 
23 Vt. 720. 

20. TJ.S.—^Diebeskind v. Mexican 
Light & Power Co., C,C.A.N.Y., 116 
F.2d 971—^Mountain Lumber Co. 
V. Davis, D.aN.Y., 9 P.2d 478, af¬ 
firmed, C.C.A.. 11 F.2d 219, certio¬ 
rari denied 46 S.Ct. 488, 271 U.S. 
674, 70 L.Bd. 1145. 

21. U.S.—^Liebeskind v. Mexican 
Light & Power Co., C.C.A,N.Y., 116 
F.2d 971. 
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the language of the contract.Where a payment 
is indorsed in the same monetary terms that are 
used in the evidence of indebtedness itself, the 
presumption is that it was intended to be credited 
in the same circulating medium.^S 

§ 108. Application of Payments 

In general it will be presumed that a payment was 
intended to be applied, or was actually applied, in such 
manner as was just and proper at the time of payment. 

The general rule is that it will be presumed that 
a payment was intended to he applied, or was ac¬ 
tually applied, in such manner as was just and 
proper at the time when the payment was made.2^ 
Accordingly, it has been held that it will he pre¬ 
sumed that a payment was intended to be applied, 
or was actually applied, to a demand admitted 
rather than to one in dispute to interest rather 
than to principal to an interest-bearing demand 
rather than to one not bearing interest to an 
unsecured debt rather than to a secured debt;28 
to the weaker of two secured claims to an ex¬ 
isting debt rather than to one for which the debt¬ 
or holds a receipt to a matured debt rather 
than to an unmatured debt;^^ to the oldest items 
of an account due at the time of payment and 
to the contract price of labor and materials rather 
than to extra items. 

It will also be presumed that the proceeds of 
sales of mortgaged property are applied to satisfy 
the mortgage debt,^^ and, where a holder of notes 
surrenders some, but not all, of them at the time 
of a payment, that the payment was made and 
applied on the surrendered notes.^^ Failure of a 


creditor to indorse payments on a note has been 
held to justify the presumption that it was under¬ 
stood that such payments were intended to be ap¬ 
plied on other indebtedness.^^ While a debtor pay¬ 
ing money to his creditor has the primary and 
paramount right to direct the application of his 
money to such items and demands as he chooses, 
as discussed supra § 52, if he omits to make it the 
law presumes an intention on his part to allow the 
creditor to exercise his election.37 

Particular applications of payments held not pre¬ 
sumed. Except where there is only one indebted¬ 
ness between the parties, generally there is no pre¬ 
sumption that a payment was applied to the par¬ 
ticular obligation in suites or that a payment was 
intended to be applied on a debt not due.39 More¬ 
over, it will not be presumed that a payment was 
intended to be applied on an alleged debt not 
proved to exist,that money of the principal 
drawn from a bank by his agent was applied by 
the agent to any particular indebtedness,or, where 
a creditor appropriates a payment to a particular 
debt, that the debtor directed application to an¬ 
other debt.'^^ Application by the creditor on his 
books does not raise the presumption that the debtor 
so applied the payment where the latter had no 
access to the books and had no knowledge of the 
application.^^ Where a debtor makes a payment 
to his creditor .by means of checks signed by the 
debtor as executor of a named estate, no presump¬ 
tion of payment of the individual debt arises.*^^ 

Only one indebtedness. Where there was only 
one indebtedness between the parties, it will be pre¬ 
sumed that payments made were to apply thereon,^5 


22. U.S.—^Maryland v. Baltimore, 
etc., R. Co., Md.. 22 Wall. 105. 22 
L.Ed. 713. 

48 C.J. p 706 note 42. 

23. U.S.—Stewart v. Salamon, Ga., 
94 U.S. 434, 24 L.Ed. 275. 

24. 3Sr.H.—Clark v. Wheeler, 121 A. 
588, 81 ir.H. 34. 

Wyo.—Jackson v. United Benefit Life 
Ins. Co., 86 P.2d 1089, 54 Wyo. 62. 

25. Colo.—^Perot v. Cooper, 28 P. 
391, 17 Colo. 80. 31 Am.S.R. 258— 
Culkin V. Mat 2 r, 149 P. 270, 27 Colo. 
App. 198. 

26. Conn.—^Kissam v. Burrall, Kirby 
p 336. 

27. Colo.—^Perot v. Cooper, 28 F. 391, 
17 Colo. SO, 31 Am.S.R. 258. 

28. Ill.—^Hare v. Stegall, 60 III. 380. 

29. N.J.—Ayers v. Staley, Ch., 18 A. 
1046. 

30. Md.—Chapman v. Smoot, 5 A. 
462, 66 Md. 8- 

31- Iowa.—^Pospishil v. Jensen, 219 


N.W. 507, 205 Iowa 136 0—Cain v. 
Vogt, 116 3SrW. 786, 138 Iowa 631, 
128 Am.S.R. 216. 

32. Or.—^Fatland v. Wentworth & 
Irwin, 40 P.2d 68, 149 Or. 277, 97 
A.L.R. 339. 

48 C.J. p 707 note 65. 

33. Iowa.—Smith v. Morrison, 212 
ISr.W. 567, 203 Iowa 245. 

48 C.J. P 707 note 66. 

34. N'.T.—Stanwix v. Leonard, 109 
N.Y.S. 804, 125 App.Div. 299. 

48 C.J. p 707 note 67. 

35. Ky.—^King v. Dorsey, 140 S.W. 
183, 145 Ky. 176. 

36. Iowa.—Munson v. Plummer, 7 K, 
W. 95, 54 Iowa 758. 

Va.—Wells V. Ayers, 5 'S.E. 21, 84 
Va. 341. 

37. U.S.—Saltonstall v. HCassett, J>. 
C.Mass., 32 F.Supp, 583. 

38. N.T.—McKenna v. Williams- 
burgh Sav. Bank, 16 N.Y.S. 2d 206, 
258 App.Uiv. 894, reargument de¬ 
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nied In re Lamerdin’s Estate, 17 
N.Y.S.2d 480, 258 App.Div. 907. 

48 C.J. p 707 note 53. 

39. Ga.—^Henderson v. Maysville 
Guano Co., 82 S.E. 688, 15 Ga.App. 
69. 

Da.—Pargoud v. Amberson, 10 La. 
352. 

40. Ga—^Henderson v. Maysville 
Guano Co., 82 S.E. 588, 15 Ga.App. 
69. 

41. Tenn.—Ward v. Andrews, 10 
Heisk. 116. 

42. Tex.—^Powers v. McKnight, Civ. 
App., 73 S.W. 549. 

43. Ky.—^Richmond -Second Nat. 
Bank v. Fitzpatrick, 63 S.W. 459, 
111 Ky. 228, 23 Ky.D. 610, 62 L.R.A. 
599. 

44. N.Y.—Ball V. Elliott, 143 N.Y.S. 
938. 

45. Mass.—^Emerson v. Deming, 23 
N.E.2d 1016, 304 Mass. 478. 

Mo.—Caneer v. Kent, 119 -S.W.2d 214, 
342 Mo. 878. 
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even though such indebtedness was unmatured at 
the time of the payment'^S and notwithstanding 
such indebtedness arose out of illegal sales.^”^ 

§ 109. Other Matters of Presumption 

a. In general 

b. Character of transaction as payment 
a. In General 

The courts have adjudicated whether presumptions ob¬ 
tain as to various matters refating to payment, such as to 
whom, by whom, and from what funds payment was 
made. 

In addition to the presumptions discussed supra 
§§ 98-108, other presumptions relating to payment 
have been held to obtain^s or not to obtain.^^ 

To zuhom payment made. Where it appears that 
a payment has been made, it will be presumed that 
it was made to one who was lawfully authorized 
to receive the money but, where goods are sold 
by an agent, it will not be presumed that payment 
therefor was made to the principal unless such pay¬ 
ment would be expected by reason of the nature of 
the business or the usual mode of transacting 
Where a check is paid by the bank on which it is 
drawn, the presumption is that the payee’s indorse¬ 
ment was regular, and that he received the money 


and, where there are several indorsements on the 
check, the prima facie presumption is that payment 
was made to the last indorser.®^ 

By zvliom payment made. Where it appears that a 
payment has been made, the presumption is that it 
was made by the person bound to make it rather 
than b}" a third person.^^ 

Fitnd from which payment made. Where the 
drawee of a draft pa 3 "s it, a presumption arises that 
payment was made from the funds of the drawer in 
the hands of the drawee.^S Where a paj^ment is 
made representatives of the debtor, at the direc¬ 
tion of the debtor, out of funds in their hands, it 
will be considered as made out of a fund over which 
the debtor had control rather than from a fund as 
to which he had relinquished all control to such 
representatives.^^ 

b. Character of Transaction as Payment 

(n general, an unexplained transfer of money or of a 
negotiable instrument raises a presumption that the 
transaction constitutes the payment of a debt rather 
than a loan. 

In the absence of evidence as to the purpose of 
such transfer, where one person transfers money to 
another, there is a rebuttable presumption that the 
transaction constitutes the payment of a debt,^^ 
rather than a I'oan;^^ or in some circumstances as 


W.Y.—^Brooklyn Citizen v. City of 
New York, 17 N.Y.S.2d 765, 258 
App.Div. 657. 

Wyo.—Redwine v. Rohlffi liumber & 
Supply Co., 91 P.2d 49, 54 Wyo. 
253—Jackson v. United Benefit 
Life Ins, Co., 86 P.2d 1089, 54 Wyo. 
62. 

48 C.J. p 707 note 54. 

46. Ark.—Brings v. Steele, 121 S.W. 
754, 91 Ark. 458. 

48 C.J. P 707 note 55. 

47. N.H.—Hall v. Clement, 41 N.H. 
166. 

48 C.J. P 707 note 56. 

48. Mass.—Hall v, Holden, 116 
Mass. 172. 

Knowledge of facts 

A payment shown or admitted to 
have been made will be presumed to 
have been made with full knowl¬ 
edge of all the relevant facts.—Pe¬ 
terborough V. Lancaster, 14 N.H. 382. 
AccLuiescence in condition. 

Where a payment is conditional 
and the creditor fails to object, it 
will be presumed that he acquiesces 
in the condition.—^Hall v. Holden, 116 
Mass. 172. 

49. Ky.—^Hegan v. Beckley, 105 S. 
W. 969, 32 Ky.L. 349. 

Konacceptaiioe of payment 

Where a payment has been made. 


there is no presumption that it was 
not accepted.—^Hegan v. Beckley, su¬ 
pra—48 C.J. p 706 note 51. 

Set-off of demands 

Where cross demands exist, there 
is no presumption of satisfaction by 
setting off one against the other.— 
Hill v. Roberts, 6 So. 39, 86 Ala. 523. 

50- D.C.—^District of Columbia v. 
Jones, 38 App.D.O. 560. 

48 C.J. p 706 note 44. 

Burden of proof as to authority 
where payment made to person 
other than creditor see supra § 
93 a. 

51- Me.—^Hathaway v. Burr, 21 Me. 
567, 38 Am.B. 278. 

52. Wash.—Knutson v. Hansen, 251 
P. 852, 141 Wash. 623. 

53. Ala.—Hodges v. Westmoreland, 
96 So. 573, 209 Ala. 498. 

54. Ill.—Chicago Title, etc., Co. v. 
Central Trust Co., 144 N.E. 165, 
312 III. 396. 

48 C.J. p 706 note 48. 

55. N.Y.—^White v. Ambler, 8 N.Y. 
170, Seld. 84. 

48 C.J. p 706 note 49. 

56. 'V't.—^Low V. Mussey, 36 Vt. 183. 
48 C.J. p 706 note 50. 

57- XT.S.-r-In re Pinkelstein, C.C.A. 
N.Y., 33 P.2d 278—Shipley v. Pitts¬ 
burgh & L. E. R. Co., D.C.Pa.^ 83 
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P.Supp. 722—In re McEImurray, E>. 
C.S.C., 47 F.Supp. 15. 

Ala.—Bowline v. Cox, 26 So.2d 574, 
248 Ala. 55. 

Ark.—McNeill v, Rowland, 132 S.W. 
2d 370, 19S Ark. 1094. 

Cal.—^Hocker v. G-lover, 298 P. 72, 113 
CaLApp. 152. 

Iowa.—In re Hollis' Estate, 16 N.W. 
2d 599, 235 Iowa 753—In re Will- 
mo tt's Estate, 230 N.W. 330, 211 
Iowa 34, 71 A.L.R. 1018. 

Me.—Barton v. McKay, 193 A. 733, 
135 Me. 197. 

Mo.—Caneer v. Kent, 119 S.W.2d 214, 
342 Mo. 878. 

N.Y.—^In re Seigle's Estate, 31 N.Y.S, 
2d 623, 177 Misc. 642, affirmed 34 
N.Y.S.2d 489, 264 App.Div. 76, re¬ 
versed on other grounds 45 N.E.2d 
809, 289 N.Y. 300. 

Ohio.—^Alberts v. Dunlavey, 6 N.E. 
2d 26, 54 Ohio App. 111. 

R.I.—Gilmore v. Prior, 161 A. 137, 
52 R.I. 395. 

48 C.J. p 704 note 22—28 C.J. p 669 
note 28. 

Rebuttal of presumption see infra § 

110 . 

58. tJ.S.—In re Pinkel stein, C.C.A. 
N.Y., 33 F.2d 278. 

Ky.^^—Farmers Nat. Bank of Glas¬ 
gow V. Guthrie, 145 S.W.2d 518, 284 
Ky. 583. 

N.Y.—^In re Seigle's Estate, 31 N.Y. 
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a loan rather than as a gift.^^ Presumptions as to 
whether unexplained transfers of money constitute 
a payment or a gift are discussed in Gifts § 65 a. 

The presumption that a transfer of money con¬ 
stitutes a payment is usually applied in cases where 
the person transferring the money appears to be 
indebted to the person to whom it is transferred 
but it is also applicable without any direct proof 
as to the existence of any indebtedness as between 
the parties*^! It has been considered, however, 
that the presumption arises only when the relation 
between the parties is purely of a business char¬ 
acter,or where there is nothing to explain the 
relation between them.®^ 

Presumptions as to purchase or payment. Where 
funds are advanced by third persons to pay an in¬ 
strument on its maturity, nothing else appearing, a 
presumption arises that they intend to purchase and 
not to pay the instrument.®^ Where a receipt is 
given for produce, it will be presumed that the 
produce was received in payment of an antecedent 
debt rather than that it was purchased.®® 

Negotiable instruments. Apart from the question 


of whether a negotiable instrument is accepted as 
absolute or conditional payment, as discussed supra 
§§ 104, 105, where a check or other negotiable in¬ 
strument is given by one person to another, the pre¬ 
sumption that the transaction constitutes a pay¬ 
ment,®® rather than a loan,®*^ arises the same as 
though there were a transfer of actual money. 

§ 110. Rebuttal of Presumptions 

Presumptions relating to payment are merely pre¬ 
sumptions of fact, and are rebuttable by evidence showing 
that the actual fact is otherwise than as presumed. 

As a general rule, presumptions with respect to 
payment or nonpayment are merely presumptions of 
fact.®S Accordingly, although they are controlling 
in the absence of evidence to the contrary,®® they 
are rebuttable by evidence showing that the actual 
fact is otherwise than as would be presumed in the 
absence of any opposing evidence;'^® and, where a 
presumption is overcome by evidence, it is inopera- 
tive.'^i 

As to particular presumptions. The rule that 
presumptions relating to payment are rebuttable has 
been applied to the presumptions that a debt evi- 


S.2d 623, 177 Misc. 642, affirmed 34 
N.Y.S.2d 489. 264 App.Div. 76, re¬ 
versed on other grounds 45 N.E.2d 
809, 289 N.T. 300. 

48 C.J. p 705 note 23. 

Presumptions as to loan generally 
see Money Lent § 7 b. 

59. Ala.—^Bowline v. Cox, 26 So.2d 
574, 248 Ala. 55. 

28 C.J. p 669 note 29. 

60. Pa.—Stewart’s Estate, 3 Pa.Dist. 
747, 15 Pa.Co. 380. 

48 C.J. p 705 note 25. 

61. U.S.—Snyder v. Dravo Corp., D. 
C.Pa., 6 P.R.D. 546. 

48 C.J. p 705 note 26. 

62. Ill.—*Miller v. Pratz, 179 Ill.App. 
204. 

Pa.—^Swain v. Ettling, 32 Pa. 486. 

63. Pa.—Swain v. Ettling, supra. 
PresnmptioiL of payment or gift 

Where plaintiff and defendant 
lived together but business and prop¬ 
erty were owned by defendant and 
there was no evidence that defend¬ 
ant ever agreed to give or convey 
any of the property to plaintiff be¬ 
cause of his contributions, services, 
relationship, or otherwise, presump¬ 
tion was that plaintiff’s labor and 
contributions from his pay checks 
were intended as payments for his 
share of living expenses or as gifts. 
—^Baskett v. Crook, 195 P.2d 39, 86 
Cal.App.2d 355. 

64. ‘U.S.—^Meredith v. Hillsborough 
County, C.C.A.Fla„ 127 E.2d 916. I 


65. Ill.—^Abrams v. Taylor, 21 Ill. 

102 . 

48 C.J. p 705 note 31. 

66. Ark.—^Bradford v. Reid, 149 S. 
W.2d 51, 202 Ark. 108. 

Cal.—^Hocker v. Glover, 298 P. 72, 
113 CaLApp. 152. 

Ill.—^In re Voislowsky, 264 Ill.App. 
398. 

Mich.— Corpus Juris cited in Hiscock 
V. Hiscock, 240 GST.W. 50, 52, 257 
Mich. 16, 78 A.L.R. 953. 

N.Y.—'City Bank Farmers Trust Co. 
V. Roosen, 296 N.T.S. 797, 251 App. 
Div. 437—Monoghan v. Kane, 69 
N.Y.S.2d 892, 186 Misc. 698—In re 
Williams’ Estate, 284 N.Y.S. 49, 
157 Misc. 458—In re Moller’s Will,. 
52 N.Y.S.2d 205—In re Loughman’s 
Will, 52 N.Y.S.2d 200. 

Pa.—^In re Kirlin's Estate, 11 Pa. 
Dist. &Co. .585. 

Tenn.—Williams v. Frazer, 6 Tenn. 
App. 211. 

48 C.J. p 705 note 30* 

ISTegotiable notes 

Ind.—^Duvall v. Ransom & Randolph 
Co., 169 K.E. 537, 90 Ind.App. 605. 
For payment of debt or for cash 

(1) A payment by check gives rise 
to a presumption that it was given 
for cash or for a past indebtedness. 
—McPhilomy v. Lister, 19 A.2d 143, 
341 Pa, 250, 142 A.L.R. 385—In re 
Beresford's Estate, Fa.Orph., 35 Del. 
Co. 106. 

(2) The rule that “a check offered 
in evidence raises a presumption 
that it was given by the maJter ei¬ 
ther in payment of a debt or that 
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' cash was given at the time” means 
the former when the maker was in¬ 
debted to the payee, and the latter 
when no cash indebtedness existed. 
—In re Bass’ Estate, 35 Pa.Dist. & 
Co. 300. 

67. Ark.—^Bradford v. Reid, 149 S. 
W.2d 51, 202 Ark. 108. 

Mich.—^Hiscock v. Hiscock, 240 N.W. 

50, 257 Mich. 16, 78 A.L.R. 953. 
N.Y.—Monaghan v. Kane, 59 N.Y.S, 
2d 892, 186 Misc. 698—In re Wil¬ 
liams’ Estate, 284 N.Y.'S. 49, 157 
Misc. 458. 

Pa.—In re Kirlin’s Estate, 11 Pa. 
Dist. & Co. 585. 

Tenn.—^Williams v. Frazer, 6 Tenn. 
App. 211. 

68. Ark,—Bradford v. Reid, 149 S. 
W.2d 51, 202 Ark. 108. 

N.Y.—In re Williams’ Estate, 284 N. 

Y.S. 49, 157 Misc. 468. 

Pa.—^Farrante v. Orrico, 35 A.2d 575, 
154 Pa. Super. 165. 

69. Ind.—State v. Traylor, 132 N. 
E. 608, 77 Ind.App. 419. 

70. Ark.—^Bradford v. Reid, 149 S. 
W.2d 51, 202 Ark. 108. 

Neb.—^In re Skade’s Estate, 283 N. 

W. 851, 135 Neb. 712. 

Pa.—^Farrante v. Orrico, 35 A.2d 575, 
154 Pa.Super. 165. 

Wis.—^In re Evans’ Estate, 22 N.W. 
2d 497, 248 Wis. 456—^In re Breitz- 
man’s Estate, 294 N.W. 489, 236 
Wis. 96. 

48 C.J. p 708 note 82. 

71. R.I.—Gilmore v. Prior, 161 A. 
137, 52 R.I. 395. 
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denced by a written obligation is paid where the 
obligation is in the possession of the obligor,or 
unpaid where it is in the possession of the obligee 
to presumptions that debts antedating other debts 
proved or admitted to have been paid have also been 
paid,"^^ that a note given by a debtor to his creditor 
is in settlement of all debts of inferior degree then 
matured,and that regular payments were in full 
up to the date of each payment;'^® to presumptions 
that a bill of exchange, order for the payment of 
money, or promissory note, of the debtor or of a 
third person was accepted by the creditor as pay¬ 
ment of the debt,'^'^ or that a check, bill of exchange, 
promissory note, or other like obligation was ac¬ 
cepted merely as collateral security or conditional 
payment and not as absolute payment;'^^ and to 
presumptions that a payment was applied or was 
intended to be applied on a particular indebted¬ 
ness, 79 that the medium of payment for a debt is 
lawful money,so and that a transfer of money or 
a negotiable instrument was in payment of a debt 
rather than a loan.si The rule has also been applied 
to the presumptions, as discussed supra § 98 b, that 
a debt has been paid when the acts of the parties 
have been inconsistent with its continued exist¬ 


ence that a debt evidenced by a written instru¬ 
ment which the creditor fails to produce or account 
for has been paid;S3 that the payee of a note was 
not indebted to the maker at the time the note was 
given that services were paid for at regular 
intervals and that items of indebtedness not in¬ 
cluded in a general settlement and accounting be¬ 
tween the parties have been paid.^® 

§ 111. -Presumption from Lapse of Time 

a. In general 

b. How rebutted 

a. In G-eneral 

Subject to statutory exceptions, the presumption of 
payment from lapse of time is merely a presumption of 
fact and is rebuttable by satisfactory and convincing 
evidence. 

The presumption of payment from lapse of time, 
like other presumptions of payment, is merely a pre¬ 
sumption of fact;S7 and, although, as discussed 
supra § 101 a, it is conclusive in the absence of any 
evidence tending to show nonpayment, it is rebut¬ 
table.^^ Nevertheless, the presumption of payment 


72. Pa.—Parrante v. Orrico, 36 A. 
2d 675, 154 Pa.Super. 165. 

48 C.J, p 708 note 89. 

73. Cal.—McKenzie v. Kay, 143 P. 
1018, 168 'Cal. 618. 

48 C.J. p 708 note 90. 

74. Ky.—Garriott v. Brandenburg 
Constr. Co., 251 S.W. 935, 199 Ky. 
673. 

48 C.J. p 708 note 94. 

Presumption of full settlement see 
supra § 102. 

75. Ariz.—^Walker v. Gray, 57 P. 
614, 6 Ariz. 359. 

76. Del.—^Morrow v. Prankish, 89 A. 
740, 27 Del. 534. 

Pa.—Updegrave v. Alex, 94 Pa.Super. 
29. 

Wis.—In re Evans' Estate, 22 N.W. 
2d 497, 248 Wis. 456—In re Breitz- 
man’s Estate, 294 iN.W. 489, 236 
Wis. 96. 

77- Ill.—^West Madison State Bank 
V. Mudd, 250 IlLApp. 258. 

Mass.—^Fratta v. Rossetti, 177 N.E. 
890, 277 Mass. 98—^Dow v, Poore, 
172 K.B. 82, 272 Mass. 223. 

48 C.J. p 709 note 95. 

78. K.Y.~Alexander T. 'Stephan, 
Inc., V. Bank of U. S., 258 N.Y.S. 
289, 236 App.Div. 280. 

Wash.— Corpus Jtirls cited la Gatta- 
vara v. Caldwell, 12 P.2d 693, 594, 
168 Wash. 484. 

48 C.J. p 709 note 96. 

The presumptloa Is not destroyed 
by crediting the check to the debtor's 

70 C. J.S.—21 


account or by the act of the bank on 
which check or draft was drawn in 
charging it to the drawer's account 
or stamping it as paid if it is not in 
fact paid.—^Ruppert v. Edwards, 
Nev., 216 P.2d 616. 

79. Mich.—Gerasimos v. Wartell, 
207 N.W. 919, 234 Mich. 102. 

48 C.J. p 709 note 97. 

80. Ala.—^Hightower v. Maull, 50 
Ala. 495. 

81- U.S.—Shipley v. Pittsburgh & 

L. E. R. -Co., D.C.Pa., 83 P.Supp. 
722—In re McElmurray, D.G.S.C., 
47 F.Supp. 15. 

Ark.—Bradford v. Reid, 149 S.W.2d 
51, 202 Ark. 108. 

Ill.—In re Voislowsky, 264 Ill.App. 
398. 

Ky.—^Farmers Nat. Bank of Glasgow 
V. Guthrie, 145 S.W.2d 518, 284 Ky. 
583. 

]Sreb.—^In re Shade's Estate, 283 N.W. 
851, 135 Neb, 712. 

N.Y,—In re Williams' Estate, 284 N. 

Y.S. 49, 157 Misc. 458. 

Ohio.—^Alberts v. Dunlavey, 6 N.E. 

2d 26, 54 Ohio App. 111. 

Bj.—<5.iIiriore v. Prior, 161 A. 137, 
62 R.I. 395. 

48 C.J. p 708 note 85. 

Presumption of payment rather than 
loan see supra I 109 b. 

82. Me.—^Barton v. McKAy, 193 A. 
733, 135 Me. 197. 

Pa.—^Armitage v. Ulrich, 48 A.2d 135, 
159 Pa.Super. 202, 

48 C.J. p 708 note 86. 
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83. Mass.—^Page v. Page, 15 Pick. 
368. 

84. N.Y.—-Matter of Wood, 201 N.Y. 
S. 716, 207 App.Div. 41. 

48 C.J. p 708 note 93. 

SS. Pa.—^Kerr v. Wilson. 131 A. 468, 
284 Pa. 541. 

48 C.J. p 708 note 92. 

86. S-C.—^Wheeler v. Alexander, 32 
S.C.L. 61. 

Vt.—Bushee v. Allen, 31 Vt. 631. 

87. Ala.— Corpus Juris guoted in. 
Hendley v. First Nat. Bank of 
Huntsville. ISO So. 667, 674, 235 
Ala. 664. 

N.Y.—^Harvey v. Guaranty Trust Co. 
of New York, 236 N.Y.S. 37, 134 
Misc. 417. 

Pa.—^In re Smith's Estate, 23 A.2d 
450, 343 Pa. 539—In re Grenet's 
Estate, 2 A.2d 707, 332 Pa. Ill— 
Krewson v. Emy, 46 A.2d 240, 158 
Pa.Super. 3S0—Manesiotis Bros, v, 
Cristakos, Com.PL, 89 Pittsb.Leg.J. 
482. 

48 C.J. p 709 note 99. 

88- Ala.—^Brown v. Dee, 5 So.2d 620, 
242 Ala. 159—^Hendley v. First 
Nat. Bank, 180 So. 667, 235 Ala. 
664. 

Md.—Cunningham v. DavidofC, 53 A. 
2d 777, 188 Md, 437—Cunningham 
V. Davidoff, 46 A.2d 633, 187 Md. 
134, 164 A.D.R. 1383. 

Mass.—O'Connell v. Everett, 175 N. 

E. 44, 274 Mass. 602. 

. N.Y.—^Harvey v. Guaranty Trust Co. 
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after a lapse of twenty years is a strong one,S9 and ^ 
the evidence to rebut it must be satisfactory and 
convincing,^0 particularly where suit is not brought 
until after the death of the debtor,^^ although it 
does not require such strong evidence to rebut the 
presumption as it does to take a case out of the 
statute of limitations.^^ 

As the period extends beyond twenty years, the 
presumption of payment grows stronger^S and the 
proof required to rebut it must also be stronger.®^ 
While it has never been definitely determined that 
any lapse of time will render the presumption so 
conclusive that it may not be rebutted,®^ it has been 
considered that after the lapse of thirty years or 
more the presumption is well-nigh conclusive,®® al¬ 
though rebuttal is permissible no matter how long 
a period has elapsed.®'^ 

A statutory presumption of payment after lapse 
of a specified time is rebuttable,®® unless made con¬ 
clusive by the terms of the statute itself, in which 
event the presumption must be given the conclusive 
effect which the statute requires.®® 


b. How Rebutted 

(1) In general 

(2) Particular facts and circumstances 
(1) In General 

Except where the requirements are prescribed by stat- 
ute, the presumption of payment from lapse of time 
may be rebutted by showing nonpayment directly, or by 
showing facts and circumstances which explain the credi¬ 
tor's delay in asserting his claim or which tend to create 
an inference of nonpayment. 

The presumption of payment arising from lapse of 
time may be rebutted by showing directly that pay¬ 
ment has not been made,i or by showing facts and 
circumstances which account for or explain the de¬ 
lay of the creditor in asserting and attempting to 
enforce his claim,® or which legitimately tend to 
create an inference that the debt has not been 
paid.® It has been stated that it is necessary to show 
facts which would take the case out of the operation 
of the statute of limitations but the weight of 
authority is to the effect that this is not necessary.^ 
Where prescribed by statute, the form and substance 
of evidence to rebut the presumption of payment 


of New York, 236 N.T.S, 37, 134 
Misc. 417. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 532, 162 A. 
L.R. 249., 

Tenn.—Poole v. First Nat. Bank of 
Smyrna., 196 ■S.W'.2d 563, 29 Tenn. 
App. 327. 

Vt.—In re Delligan’s Estate, 13 A, 
2d 282, 111 Vt. 227. 

W.Va.—McCIintic v. Dunbar Land 
Co., 33 S.E.2d 593, 127 W.Va, 454, 
15S A.L.R. 1036. 

48 aj. p 710 note 2. 

89. Pa.—Farrante v. Orrico, 35 A. 
2d 575, 154 Pa.Super. 165. 

48 C.J. p 710 note 4. 

90. Md.—Cunningham v. Davidoff, 
53 A.2d 777, 188 Md. 437. 

Pa.—In re Frey’s Estate, 21 A.2d 23, 
342 Pa. 351. 

48 C.J. p 710 note 5. 

Admissibility of evidence to rebut 
presumption of payment from 
lapse of time see infra § 117. 
Evidence held iiisiiffi.cieut to xebut 
presumption 

Ga.—McWilliams v. McWilliams, 67 
S.E.2d 599, 206 Ga. 493. 

Pa.—Farrante v. Orrico, 35 A.2d 575, 
154 Pa.Super. 165. 

48 C.J. p 710 note 5 [e]. 

91. Pa.—In re Frey’s Estate, 21 A. 
2d 23, 342 Pa, 351—Farrante v. 
Orrico, 35 A.2d 575, 154 Pa.Super. 
165. 

48 C.J. P 710 note 5 [dj. 


Levers v. Van Buskirk, 7 Watts & 
S. 70. 

93. Pa.—^Farrante v. Orrico, 35 A.2d 
575, 154 Pa.Super. 165. 

48 C.J. p 711 note 7. 

94. Pa.—Gregory v. Commonwealth, 
15 A. 452, 121 Pa. 611. 

48 C.J. p 711 note 8. 

95. Pa.—Farrante v. Orrico, 35 A. 
2d 575, 154 Pa.Super. 165. 

48 C.J. P 711 note 9. 


Lund V. Emerson, Tex.Civ.App., 204 
S.W.2d 639. 

1- Kan.—U. S. v. Jungels’ Estate, 
207 P.2d 402, 167 Kan. 482. 

Md.—Cunningham v. Davidoff, 53 A. 

2d 777, 188 Md. 437. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 532, 162 A.L. 
R. 249, 

Pa.—In re Grenet’s Estate, 2 A.2d 
707, 332 Pa. 111. 

R.I.—^Walsh V. Morgan, 198 A. 555, 
60 R.I. 349. 

48 C.J. p 711 note 15. 


96. Pa.—In re Prey's Estate, 21 A. 
2d 23, 342 Pa. 361—^Farrante v. 
Orrico, 35 A.2d 575, 154 Pa.Super, 
165. 

48 C.J. p 711 note 10. 

97- Pa.—In re Frey’s Estate, 21 A. 

2d 23, 342 Pa. 351. 

48 C.J. P 711 note 11. 

98. N.C.—^Ex parte Walker, 12 'S.E. 

136, 107 N.C. 340. 

48 C.J. p 711 note 12. 

09. Idaho.—^Leland v. Twin Falls 
Canal Co., 3 P.2d 1105, 51 Idaho 
204, followed in Milner v. Leland, 
4 F.2d 665, 61 Idaho 214. 

Neb.—Hadley v. Corey, 288 N.W. 826, 
137 Neb. 204. 

N.C.—Smith v. Davis, 45 S.E.2d 51, 
228 N.C. 172—Humphrey v. Steph¬ 
ens, 131 S.E. 383, 191 N.C. 101. 

48 C.J. p 711 notes 13, 14. 

As effective as release 

A conclusive presumption of pay¬ 
ment is as effective as a release.— 

322 


2. Or.—City of Pendleton v. Hol¬ 
man, 164 P.2d 434, 177 Or. 532, 162 
A.L.R. 249. 

Pa.—In re Grenet’s Estate, 2 A.2d 
707, 332 Pa. 111. 

R.I.—Walsh v. Morgan, 198 A. 655, 
60 R.I. 349. 

48 C.J. p 712 note 16. 

3. Md.—Cunningham v. Davidoff, 63 
A.2d 777, 188 Md. 437. 

N.T.—^Harvey v. Guaranty Trust Co. 
of New York, 236 N.Y.S. 37, 134 
Misc. 417. 

Vt.—In re Delligan’s Estate, 13 A. 
2d 282, 111 Vt. 227. 

48 C.J. p 712 note 17. 

Presumption held not rebutted 

Pa.—In re Prey’s Estate, 21 A.2d 23, 
342 Pa. 351. 

4w S.C.—^Boyce v. Lake, 17 S.C. 481, 
487, 43 Am.R. 618. 

48 C.J. P 712 note 18. 

5. Pa.—In re Frey’s Estate, 21 A.2d 
23, 342 Pa. 351. 

48 C.J. p 712 note 19. 


92. Pa.—Sheafer v, Woodside, 101 
A. 753, 257 Pa. 276, 1 A.L.R. 775— 
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from lapse of time must comply with the statutory 
requirements.^ 

In order that facts and circumstances may operate 
to overcome the presumption of payment, such 
facts or circumstances must necessarily be within 
the period, prior to the action, necessary to create 
such presumption,*^ 

(2) Particular Facts and Circumstances 

(a) Financial condition of debtor 

(b) Acknowledgment by debtor 

(c) Part payment 

(d) Disability of creditor to sue 

(e) Nonresidence or absence 

(f) Proceedings to enforce payment 

(g) Other facts and circumstances 

(a) Financial Condition of Debtor 

Th0 financial condition of the debtor is a circumstance 
bearing on the probability of payment of the debt, and 
insolvency may, of itself, rebut the presumption of pay¬ 
ment. 

The financial condition of the debtor is a circum¬ 
stance bearing on the probability of payment of the 
debts Insolvency of the debtor may, of itself, rebut 
the presumption of payment and poverty or finan¬ 
cial embarrassment of the debtor is a circumstance 
tending to rebut the presumption,although, ac¬ 
cording to some authorities, it is not, of itself, where 
it falls short of actual insolvency, sufficient as a 
conclusive rebuttal,^^ It is usually considered that, 
in order for insolvency to rebut the presumption of 
payment arising from lapse of time, it must be 
shown that the insolvency continued throughout the 
entire period relied on to raise the presumption 


but it has also been held that proof of insolvency for 
a long period rebuts any presumption of payment 
during that period, and, if the remaining time, as 
to which no proof is made, is not alone sufficient to 
raise the presumption, it does not arise.t3 

In the case of joint debtors, proof of the insolven¬ 
cy of one only does not repel the presumption of 
payment arising from lapse of time.^^ 

Secured indebtedness. It has been held that, 
when the indebtedness is secured by mortgage or 
other security, proof of the continuous insolvency 
of the debtor will not rebut the presumption of pay¬ 
ment, since the debtor’s insolvency cannot affect the 
creditor’s power to enforce paymentbut in other 
decisions no distinction has been made between se¬ 
cured and unsecured indebtedness.^® 

(b) Acknowledgment by Debtor 

The presumption of payment from lapse of time may 
be rebutted by an acknowledgment or admission that the 
debt is still due and unpaid. 

The presumption of payment arising from lapse 
of time may be rebutted by the fact that, within 
the period prior to the action necessary to create 
such presumption,!'^ the debtor has made an un¬ 
qualified acknowledgment or admission that the debt 
is still d^ue and unpaid;!® and this is true, even 
though such acknowledgment or admission was not 
accompanied by any promise to pay the debt,!® or 
even though it was accompanied by a declaration of 
intention not to pay^O or a refusal to pay,2! 

Necessity of writing. The acknowledgment need 
not be in writing in order to rebut the common-law 
presumption of payment but in the case of a stat- 


6- S.C.— ^Robinson v. Watson, 18 S. 

E.2d 215. 198 S.C. 396. 

48 C.J. P 712 note 17 [c]. 

7. Pa.—^In re Frey’s Estate, 21 A.2d 
23, 342 Pa. 351—^Parrante v. Orri- 
co, 35 A.2d 575, 154 PaJSuper. 165. 

48 C.J. P 713 note 38. 

8. Me.—Knight v. McKinney, 24 A. 
744, 84 Me. 107. 

N.Y.—Harvey v. Guaranty Trust Co. 
of New York, 236 N.Y.S. 37, 134 
Misc. 417. 

Pa.—In re Grenet’s Estate, 2 A.2d 
707, 332 Pa. 111. 

9. Pa.—^In re Bartram, 128 A. 511, 
282 Pa. 536. 

48 C.J. p 713 note 27. 

10- Tenn.—Connecticut Mut. Life 
Ins. Co. V. Dunscomb, 69 S.W. 345, 
108 Tenn. 724, 91 Ain.S.R. 769, 68 
L.H.A. 694. 

48 C.J. p 713 note 28. 

Beceivership 

Evidence that maker of note went 


into receivership and had property, 
sold, and that note and security re¬ 
mained in plaintiff's possession, 
overcame presumption of payment 
at end of twenty years after ma¬ 
turity.—^Harvey v. Guaranty Trust 
Co. of New York, 236 N.Y.S. 37, 134 
Misc. 417. 

11. Pa.—Kline v. Kline, 20 Pa, 503. 
48 C.J. p 713 note 29. 

12. Pa,—^In re Bartram, 128 A. 611, 
282 Pa. 536. 

48 C.J. p 713 note 30. 

13. N.C.—Woodbury v. Taylor, 48 
N.C. 504. 

14. Conn.—^Boardman v. De Forest, 
5 Conn. 1. 

15. Ky.—^Hunt v. Forman, 2 Dana 
471. 

N.C.—^Wiley v. Lineberry, 89 N.C, 
15. 

16. Me.—Knight v. McKinney, 24 A. 
744, 84 Me. 107. 

—Wanmaker v. Van Buskirk, 1 
N.J.Ea. 685, 23 Am.D. 748. 
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17. Pa.—Gregory v. Commonwealth, 
15 A. 452, 121 Pa. 611. 

48 C.J. p 713 note 38. 

18. Ala.—^Hendley v. First Nat. 
Bank, 180 So. 667, 235 Ala. 664. 

Ky.—LaMaster v. Dean, 191 S.W.2d 
228. 301 Ky. 141. 

Md.—Cunningham v. Davidoff, 53 A. 
2d 777, 188 Md. 437—Cunningham 
V. Davidoff, 46 A.2d 633, 187 Md. 
134, 164 A.L.il. 1383. 

48 C.J. p 713 note 39, p 714 note 41. 

19- Pa.—^In re Grenet's Estate, 2 A. 
2d 707, 332 Pa. Ill—Appeal of 
Breneman, 15 A. 650, 121 Pa. 641. 

20. Pa.—Wilson v. Eckman, 55 Pa. 
Super- 403. 

48 C.J. p 714 note 43. 

21. Fa.—Gregory v. Commonwealth, 
15 A. 452. 121 Pa. 611. 

48 C.J. P 714 note 44. 

22. Pa.—^Porter v. Nelson, 15 Ai, 647, 
121 Pa. 628. 

( 48 C.J. P 714 note 45. 
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utory presumption it lias been held that the acknowl¬ 
edgment must be written in order to be efifective.^^ 

An acknowledgment made to a third person is- 
usually regarded as sufficient to rebut the presump¬ 
tion of payment,24 although an admission that the 
debt is unpaid will not be as readily implied from 
vague and equivocal language addressed to a stran¬ 
ger as from language addressed to the creditor in re¬ 
ply to a demand for the debt.25 However, it has also 
been held that the presumption cannot be rebutted 
by an acknowledgment which was not made to the 
creditor or to his agent or anyone acting in his be¬ 
half, and was not intended to be communicated to 
him or to influence his conduct.^® 

An acknowledgment by one coohligor, made in the 
absence of another coobligor, has been held insuffi¬ 
cient to rebut, as to the latter, the presumption of 
payment arising from lapse of time;27 but it has 
also been held that an admission by one executor 
that a legacy has not been paid is sufficient to rebut 
the presumption of payment as to all the execu- 
tors,2S 

(c) Part Payment 

Part payment by the debtor within the period relied 
on to raise the presumption of payment rebuts any such 
presumption, or fixes a new date from which such period 
must run. 

A part payment by the debtor within the period 
prior to the commencement of the action which is 
relied on to raise a presumption of payment rebuts 
any such presumption, 2 9 or, as it has been expressed, 
fixes a new date from which the full period neces¬ 
sary to create a presumption of payment of the 
balance must run.^® 

An entry of part pa 3 nnent made by the obligee, ^ 


without other evidence tending to show that it was 
made at a time when it was against his interest to 
make such entry, is not of itself sufficient to repel 
the presumption of payment arising from lapse of 
tirne.^^ 

Credits indorsed on a written obligation for the 
payment of money may defeat the presumption of 
payment arising from lapse of time,32 if, but not 
unless, it is made to appear that such indorsements 
were made by the creditor before the expiration of 
the period required to raise the presumption and at 
a time when it was against the interest of the cred¬ 
itor to make them. 3 3 

Acknowledg^nent of right to set-off. An acknowl¬ 
edgment of the holder of an obligation, without the 
knowledge of the obligee, that the latter is entitled 
to a set-off, is not a part payment which will defeat 
the presumption of nonpayment arising from lapse 
of time.34 

Part payment by one obtigorj within the period 
prior to the action necessary to create the presump¬ 
tion, is usually held sufficient to rebut the presump¬ 
tion with respect to coobligors but it has been 
held that, after the death of one of several joint 
obligors, a payment by the survivor will* not defeat 
a presumption of payment which has arisen in favor 
of the estate of the deceased obligor by reason of 
lapse of time after the maturity of the debt36 

(d) Disability of Creditor to Sue 

The presumption from lapse of time may be rebutted 
by a showing of the creditor's disability to sue during, 
or for a portion of, the period. 

The presumption from lapse of time may be re¬ 
butted by the fact that the creditor was under a 


23. N.Y—Fisher v. New York, 67 
]Sr.Y. 73—^Porgeloh v. Bassford, 50 
N.Y.Super. 450. 

24. N.J.—Swinley v. Force, 78 A. 
249, 78 N.J.Ea. 52. 

48 C.J. p 714 note 47. 

Statement to creditor’s attorney 
-Testimony of creditor's attorney 
that debtor had informed him that 
he could not pay a certain judgment 
note under seal and that he made 
other statements indicating that note 
was not paid was sufficient on which 
to base a finding that judgment note 
under seal given twenty-six years 
before it was presented for payment 
had not been paid, as against con¬ 
tention that presumption of payment 
arose from such lapse of time.—In 
re Grenet's Estate, 2 A.2d 707, 332 
Pa. 111. 


25. Pa.—^Wilson v. Eckman, 65 Pa. 
Super. 403. 

48 C.J. P 714 note 48. 

26. N.Y.—^In re Kendrick, 13 N.E. 
762, 107 N.Y. 104. 

27- N,C.—^Rogers v, Clements, 3 'S.E. 
612, 98 N.C. 180—^Rowland v. Wind- 
ley, 86 N-C. 36. 

28. N.Y.—Arden v. Arden, 1 Johns. 
Ch. 313. 

29. Md,—Cunningham v. Davidoff, 
53 A.2d 777, 188 Md. 437—Cunning¬ 
ham V. Davidoff, 46 A.2d 633, 187 
Md- 134, 164 AX.R. 1383. 

N.M.— Corpus Juris cited in Heisel 
V. York, 125 P.2d 717, 721, 46 JST.M. 
210 . 

Wash-—Olson v. Chapman, 104 P.2d 
344, 4 Wash.2d 522. 

48 C.J. p 715 note 52. 

30. Ala.—Hendley v. First Nat. 
Bank, 180 So. 667, 235 Ala. 664. 
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S.C.—Dickson v. Gourdin, 2 S.E. 303, 
26 S.C. 391. 

31. S.C.—Merchants', etc., Nat. Bank 
V. Hunter, 102 S.E. 720, 113 S.C. 
394. 

48 C.J. p 715 note 54. 

32. N.C.—Williams v. Alexander, 51 
N.C. 137. 

48 C.J. p 715 note 55. 

33. Pa.—^Hart v. Bucher, 38 A. 472, 
182 Pa. 604. 

48 C.J, p 715 note 56. 

34. N.C.—Woodhouse v. Simmons, 
73 N.C. 30. 

48 C.J. p 715 note 57. 

35. S.C.—^Dickson v. Gourdin, 7 S.E. 
510, 29 S.C. 343, 1 L.R.A. 628. 

48 C.J. p 715 note 58. 

36. S.C.—Shubrick v. Adams, 20 S.C. 
49. 



70 C.J.S. 


PAYMENT 


§ 111 


legal disability to sue within the period or for a 
portion of the time.^'^ 

Coverture, It has been held that the period of 
coverture should be excluded in computing the time 
necessary to raise a presumption of payment,but 
there is also authority to the contrary.^ 9 

Infancy, With respect to an infant creditor it 
has been held that the period necessary to raise the 
presumption of payment runs from the maturity of 
the debt^^ and also that it does not begin to run 
until the creditor attains majority.'*^ 

Existence of state of war. Where a state of war 
has existed between the countries of which the debt¬ 
or and creditor respectively are citizens or subjects, 
and by reason thereof the creditor has been unable 
to enforce his claim by civil action, this fact may 
rebut the presumption of payment which otherwise 
would have arisen from lapse of time,^^ or, as it 
has been expressed, the period during which the 
state of war existed is to be excluded in computing 
the period necessary to give rise to the presump¬ 
tion.'^ ^ As between citizens of the same country, the 
period of the war is not to be deducted if the courts 
were open to the creditor, since the creditor’s 
remedy to enforce his claim was not suspended, 
although the fact that war was flagrant in the 
neighborhood where the creditor and the debtor re¬ 
sided, during a part of the time relied on to raise 
the presumption of payment, may be considered in 
rebuttal of the presumption,^® and may justify the 
exclusion of such time in the computation of twenty 
years, where, during that time, the courts were 
closed to the creditor.^® 


(e) Nonresidence or Absence 

Nonresidence of the creditor does not affect the pre¬ 
sumption of payment arising from lapse of time; the 
authorities differ as to whether the nonresidence or ab¬ 
sence of the debtor rebuts the presumption. 

Nonresidence of the creditor does not affect the 
presumption of payment arising from lapse of 
time.'*'^ 

With respect to the effect of nonresidence or ab¬ 
sence of the debtor on the presumption of payment 
arising from lapse of time, some authorities hold 
that, under such circumstances, the presumption is 
rebutted,^s whether the debtor is in an adjoining 
or a remote state,^^ although the absence from the 
state of one of two joint debtors will not repel the 
presumption where the other debtor is within the 
state and accessible.However, other authorities 
hold that such absence or nonresidence of the debtor 
does not, of itself affect the presumption,®^ although 
it may, in connection with other circumstances, be 
effective in rebuttal.®^ 

Where a debtor absconds soon after the accrual of 
the cause of action and his residence is unknown, 
until the commencement of a suit against him, no 
presumption of payment arises from lapse of time.®^ 

(f) Proceedings to Enforce Payment 

The presumption from lapse of time is rebutted where 
the creditor has instituted legal proceedings to enforce 
payment of his claim during the period. 

The presumption of payment resulting from lapse 
of time is rebutted where it is made to appear that 
during the period relied on to raise such presump¬ 
tion the creditor has instituted l<egal proceedings to 
enforce payment of his claim,®^ provided such pro- 


37 . W.Va.—Smith v. Casto, 148 S. 
E. 566, 107 W.Va. 1. 

48 C.J. p 716 note 60. 

38. Conn.—Lynde v. Denison, 3 
Conn. 387. 

38. N.C.—^Johnson v. Engrland. 20 N. 
a 199. 

40. >T.H.^Bartlett v. Bartlett, 9 N. 
H. 398. 

Statute allowing' infant three 
years after majority to commence 
action at law does not extend rule 
of prescription.—Courson v. Tollison, 
147 So. 635, 226 Ala. 530, 

41. N.C.—■Wilkerson v. Dunn, 52 N. 
C. 125. 

Pa.—^In re Kohler’s Estate, 18 Pa.Oo. 
184. 

42- S.C.—^Brewton v. Cannon, 1 S. 
C.Li. 482. 

Va.—^Tunstall v. Withers, 11 'S.E. 
665, 86 Va. 892. 


43. U.S.—^Dunlop v. Ball, D.C., 2 

Cranch 180, 2 D.Ed. 246. 

48 C.J. p 716 note 66. 

Civil Wax 

(1) Under statutes so providing, 
it was asserted that the period dur¬ 
ing which the statutes of limita¬ 
tions were suspended in consequence 
of the Civil War should be exclud¬ 
ed in computing the period neces¬ 
sary to raise a presumption of pay¬ 
ment.—Tuns tall v. Withers, 11 S.E. 
565, 86 Va. 892—48 C.J. p 716 note 70. 

(2) But under other statutes it 
was held that such period should 
not he excluded.—^Philippi v. Philip¬ 
pe, Ala., 5 S.Ct. 1181, 115 U.S. 15X, 
29 UEd. 336—48 C.J. p 716 note 71. 

44- S.C.—Shubrick v. Adams, 20 S. 
C. 49. 

W.Va.—Criss v, Criss, 28 W.Va. 388- 

45. Tenn.—^Lyon v. Guild, 6 Heisk. 
176. 


46- Tenn.—Kilpatrick v. Brashear, 
10 Heisk. 372. 

W.Va.—Hale v. Pack, 10 W.Va. 145. 
47. Ind.—Rogers v. Bishop, 5 
Blackf. 108. 

K.C.—Cox V. Brower, 19 S.E. 365, 114 
N.C. 422. 

43. Del.—De Ford v. Green, 40 A. 

1120, 15 Del. 316. 

48 C.J. p 716 note 74. 

49. Conn.—^Daggett v. Tallman, 8 
Conn. 168. 

50- Conn.—^Boardman v. De Forest, 
5 Conn. 1. 

51. Ala.—Roach v. Cox, 49 So. 578, 
160 Ala. 425, 135 Am.S.R. 107. 

48 C.J. p 716 note 77. 

52. N.C.—^Alston v. Hawkins, 11 S. 
E. 164, 105 N.C. 3. 18 Am.S.R. 874. 

48 C.J. p 716 note 78. 

53. Vt.—^Dunning v. Chamberlin, 6 
Vt. 127. 

54* Ala.—Corpus Juris cited in. 
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ceedings were instituted in good faith and not mere¬ 
ly for the purpose of rebutting the presumption,^5 
and such proceedings have been prosecuted with rea¬ 
sonable diligence.^ 6 

Demands for payment. It has been both as- 
serted^'^ and denied^s that a mere demand for pay¬ 
ment by the creditor during the period relied on as 
creating a presumption of nonpayment will be suffi¬ 
cient to rebut the presumption of payment 

Where a claim is reduced to judgment, there can 
be no presumption of payment until the lapse of the 
required period after entry of the judgment.^^ 

In case of codbligors the presumption of payment 
with respect to one obligor is not rebutted by the 
fact that proceedings to collect have been instituted 
against another obligor,or even that the claim 
has been reduced to judgment against another ob- 
iigor.®! 

(g) Other Facts and Circumstances 

The effect, for the purpose of rebutting the presunnp- 
tion of payment from lapse of time, or various facts and 
circumstances, such as the relationship of the parties, 
and the obligee's possession of the obligation, has been 
adjudicated. 

Various facts and circumstances have been held to 
rebut or affect, or not to rebut or affect, the pre¬ 


sumption of payment from lapse of time.®^ 

Relationship of parties. The fact that the debt¬ 
or and creditor are relatives is usually regarded as 
a circumstance proper for consideration in rebuttal 
of the presumption of payment arising from lapse of 
time, because such relationship may furnish a rea¬ 
son for not enforcing payment of the debt;^^ and 
this is especially true where an earlier enforcement 
would have caused distress to the debtor.®^ How¬ 
ever, it has also been considered that the mere fact 
of family relationship between the parties is not 
of itself sufficient to rebut the presumption,^5 and 
even that no particular importance should attach 
to such relationship. 

Obligee^s possession of obligation. While the pre¬ 
sumption of payment arising from lapse of time is 
stronger than the presumption of nonpayment aris¬ 
ing from the obligee’s possession of an obligation 
for the payment of money, as discussed supra § 101 
a, the presumption from lapse of time may be rebut¬ 
ted where the obligation remains in the possession 
of the obligee and there are other circumstances 
tending to show nonpayment*®'^ Where the debtor 
is a corporation, the creditor’s possession of the 
obligation is more effective to rebut the presump¬ 
tion of payment arising from lapse of time than 
would be the case if the debtor were an individual.®® 


E. ADMISSIBILITY OF EVIDENCE 


§ 112. In General 

Competent, relevant, and material evidence is admis¬ 
sible on the issue of payment. 

Subject to the rules governing the relevancy, ma¬ 


teriality, competency, and admissibility of evidence 
generally, and to the rules governing proof of 
payment or nonpayment when the issue of payment 
has been properly raised, under principles discussed 


Staten v. Shumate. 9 So.2d 751, 
752, 243 Ala. 261. 

48 aj. p 717 note 84. 

ILapse of prescriptive period before 
final decree 

If mortg-age debt is not fully paid, 
actually or presumptively, before 
commencement of a suit in equity 
to foreclose mortgage, such suit will 
not be affected by a full lapse of 
twenty-year prescriptive period be¬ 
fore final decree.—Staten v. Shu¬ 
mate. 9 So.2d 751, 243 Ala. 261. 

55. Pa.—^OTames v. Jarrett, 17 Pa. 
370, 372. 

48 C.J. p 717 note 85. 

56- S.C.—^Palmer v. Dubois, 8 S.C.Li. 
178. 

48 C.J. p„717 note 86. 

67. Ky.—Waters v. Waters, 1 Mete. 
519. 

48 C.ff. p 717 note 82. 

58- Pa.—Sellers v. Holman. 20 Pa, 
321, 

48 C.J. p 717 note 83. 


59 . Del.—Stockley v. Bewley, 10 
Del. 687. 

48 C-J. p 717 note 87. 

80. S.C.—Langston v. ?Shands, 23 
S.C. 149. 

61. N.C.—^Rogers v. Clements, 3 S. 
E. 512, 98 N.C. 180. 

48 C.J. p 717 note 89. 

62. Seath and want of administra¬ 
tion 

(1> If the creditor has died, and 
no administration is granted on his 
estate for many years, the time dur¬ 
ing which there was no person to 
whom payment could be made is not 
to be included.—In re Grenet’s Es¬ 
tate, 2 A.2d 707, 332 Pa. Ill—48 C. 
J. p 717 note 80. 

(2) It has also been held that the 
presumption arising from lapse of 
time is rebutted where the debtor 
has died and there has been no ad¬ 
ministration on his estate so that 
there was no person against whom 
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suit could be brought.—^Long v. 
Clegg, 94 hr.C. 763—Buie v. Buie, 24 
ISr.C. 87. 

63. Pa.—In re Grenet’s Estate, 2 
A.2d 707, 332 Pa. 111. 

48 C.J. p 712 note 20. 

64. Me.—^Knight v. McKinney, 24 
A 744, 84 Me. 107. 

N'.J.—^Wanmaker v. Van Buskirk, 1 
N.XEq, 685, 23 Am.D. 748. 

65. N.J.—Magee v. Bradley, 35 A. 
103, 54 N.J.Eq. 326. 

48 C.J. p 712 note 23. 

66 . Ala.—Spencer v. Hurd, 77 So. 
683, 201 Ala. 269, 1 AL.R. 761. 

48 C.J. p 712 note 24, 

67. Pa.—^In re Grenet’s Estate, 2 
A.2d 707, 332 Pa. 111. 

48 C,J. p 713 note 36. 

68 - Pa.—^McDowell v. North Side 
Bridge Co., 93 A. 280, 247 Pa. 190. 
48 C-J. p 713 note 37, 
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supra §§ 90-92, any circumstance wliicli tends to 
make the proposition of payment either more or less 
probable is relevant and admissible in evidence on 
the issue of payment,^9 as is evidence of every link 
in a chain of circumstances tending* to show pa}^- 
ment.'^O Defendant may testify that the obligation 
sued on has in fact been paid,'^^ as may any person 
who actually made the claimed payment,^2 or who 
saw the money paid'^2 or to whom the money was 
paid,74 or who has knowledge of such fact.'^® Fur¬ 
ther, it is always competent to prove that no money 
was in fact received by the creditor,^^ or paid,'^^ 
although the party offering the evidence may have 
given a receipt acknowledging payment, as discussed 
in Evidence § 926. Under the foregoing rules evi¬ 
dence as to various circumstances offered on the 
issue of payment has been held admissible'^8 or in- 

admissible.'^^ 

Oral testimony. Payment, like any other relevant 
fact, may be proved by oral testimony.^® 

§113. Payment by or to Third Persons 

Evidence of payment by or to a third person ordinarily 
is inadmissible unless shown to have been made with 
the consent of the creditor. 


Evidence of payment by a third person is inad- 
missibl*eSi unless it is also shown that it was made 
for the debtor and accepted by the creditor as pay- 
ment.®2 In the same manner, evidence of payment 
to a third person not shown to be authorized by the 
creditor to accept payment is not admissible®2 un¬ 
less shown to be made with the creditor's consent®^ 
On the other hand, payment of certain amounts of 
money to the attorneys of the creditors to be applied 
on the debt may be shown,®5 and defendant may 
show payment to an employee of claimant®® or to 
claimant's wife.®*^ 

§ 114. Financial Condition of Parties 

a. Debtor 

b. Creditor 

a. Debtor 

The admission of evidence as to the debtor's financial 
condition has been held to be within the reasonable dis¬ 
cretion of the trial court. 

The admission of evidence as to the debtor's 
financial condition has been held to be within the 
reasonable discretion of the trial court.®® Although 
it has been held that evidence of the debtor's ability 


69- Mo.—Corpus Juris quoted iu 
Weller v. Weaver, 100 S.W.2d 694, 
598, 231 Mo.App. 400. 

48 C.J. p 717 note 93, p 720 notes 
24-29. 

70. Mo.—Corpus Juris q.uoted in 

Weller v. Weaver, 100 S.W.2(i 594, 
598, 231 Mo.App. 400. 

48 C.J. P 717 note 94. 

71- Ala.—MoCord v. Bridges, 96 So. 
432, 209 Ala. 529. 

48 C.J. p 717 note 95. 

The intent with which a note or 
check is received, whether as pay¬ 
ment or as payment conditioned on 
honoring of the paper, is a fact to 
which the parties may testify.— 
Hockert v. New Tork Life Ins. Co„ 
276 N.W. 422, 224 Iowa 789. 

72- D.C.—Corcoran v. Renehan, 24 
APP.D.C. 411. 

73- D.C.—Corcoran v. Renehan, su¬ 
pra. 

48 C.J. p 718 note 97. 

74. D.C.—Corcoran v. Renehan, su¬ 
pra. 

75. D.C,—Corcoran v. Renehan, su¬ 
pra. 

76- Neb.—O’Brien v. Coon, 174 N. 
W. 613, 103 Neb. 836. 

48 C.J. p 718 note 1. 

77- Ky.—Rice v. Rice, 10 Ky.Op, 
490. 

Indorsed checks or other receipts 
as evidence of payment see supra 
§ 48. 

78. Ga.—^Macon Baseball Ass’n v. 


Pennington, 166 S.B. 35, 45 Ga. 
App. 611. 

Tex.—Tyler Co. v. Bellows, Civ.App., 
78 S.W.2d 1100. 

48 C.J. p 718 note 5. 

Persons to whom payment made 
Where plaintiff and his son per¬ 
formed work for defendant, and 
controversy involved amount paid 
by defendant and to whom, plaintiff 
properly showed that defendant 
paid son nothing.—^Davidson v. 
Swanson, Tex.Civ.App., 43 S.W.2d 
172. 

Physical condition of plaintiff 

Testimony of physician that he 
found nothing wrong with plaintiff 
absent at prior term, showing re¬ 
luctance to sue on notes, was ad¬ 
missible on question of payment.— 
George v. McCurdy, 157 S.E. 219, 42 
Ga.App. 614. 

Transfer of player as payment 
Evidence that value of player al¬ 
legedly transferred to baseball club 
in payment for club’s player was 
much smaller than amount for 
which club’s player was sold after 
transfer by club was competent on 
issue whether transfer of other 
player was in payment for club’s 
player.—^Macon Baseball Ass’n v. 
Pennington, 166 S.E. 35, 45 Ga.App. 
611. 

79- Wash.—^Ducci v. Lucci, 91 P.2d 
730, reheard 99 P.2d 393, 2 Wash. 
2d 624. 

48 C.J. P 718 note 6. 
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SO- Cal.—Southern California Music 
Co. V. Labes, 288 P. 1096, 106 Cal. 
App. 255. 

48 C.J. P 720 note 29. 

Parol or extrinsic evidence affecting 
writings see Evidence §§ 851-1015. 
81- Okl.—Corpus Juris (luoted in 
In re Drumright State Bank, 40 P. 
2d 1059, 1062, 170 Okl. 480. 

48 C.J. p 720 note 30. 

82, Okl.—Corpus Juris quoted in In 
re Drumright State Bank, 40 P.2d 
1059, 1062, 170 Okl. 480. 

48 C.J. p 720 note 31. 

83- Tex.—Bluntzer v. Dewees, 16 S. 
W. 29, 79 Tex. 272. 

48 C.J. P 720 note 32. 

84- N.Y.—^Parsons v. Hughes, 16 N. 
T.S. 702, 62 Hun 621, affirmed 33 
N.E. 745, 137 N.T. 639. 

85- Mont.—^Davis v. Frederick, 12 
P. 664, 6 Mont. 300. 

86 - Iowa.—^A. A. Cooper Wagon, 
etc.. Go. V. Barnt, 98 N.W. 356, 123 
Iowa 32. 

48 C.J. p 720 note 35. 

87- Cal.—Mitchell v. Brown, 122 P. 
426, 18 CaLApp. 117. 

48 C.J. p 720 note 36. 

88 ; Kan.—Corpus Juris quoted in 
Terbovich v. Kolinda, 58 P.2d 70, 
72, 144 Kan. 19. 

48 C.J. p 720 note 38, 

Variety of circumstances 
The fact that a man is destitute 
of property or other resources is rel¬ 
evant to show the improbability that 
he has paid a given debt, but the 
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to pay is not admissible to show payment, 89 there 
is substantial authority that evidence tending to 
show that defendant had money from which a 
claimed payment might have been made is admissible 
to show that fact.^o Where plaintiff has introduced 
proof of defendant’s inability to pay, evidence of 
his possession of the means of payment is admissible 
in rebuttal.^ 1 Evidence of the debtor’s inability to 

pay has been held admissible to show nonpayment,^ 2 
although it has also been held that such evidence 
may be admitted only to show that the debtor had 
not paid all his debts, and is not admissibe to 
show that he had not paid a particular debt.^^ Evi¬ 
dence of the bad financial' condition of the debtor 
at the time the contract was made is admissible on 
the issue whether payment was to be made before 
or after delivery of the property contracted for.^S 
Where pa 3 ^ment is alleged to have been made from 
the salary of the debtor, evidence as to the amount 
of salary received by him is admissible to disprove 
his testimony.®® 

T). Creditor 

Evidence of the financial condition of the creditor may 
be admissible on the issue of payment. 

Evidence that the creditor’s financial condition 
was necessitous may be admissible to show pay¬ 
ment.®*^ The creditor may be asked what money or 
means he had preceding, at the time of, and within 
a reasonable period following, the transaction when 
payment was claimed to have been made, and the 
sources from which he derived money subsequently 
gained.®® However, evidence of the amount of 
money the creditor had shortly before his death has 
been held inadmissible to show a payment made at 


that time.®® Evidence that the creditor had funds 
of the debtor in his possession after the maturity 
of the debt is admissible to show payment,^ and to 
show nonpayment it may be proved that the creditor 
made no considerable deposits in any of the banks 
where he did business at the time of the claimed 
payment.2 

§ 115. Habits of Parties as to Promptness 

Evidence of the habits of the debtor in respect of 
paying his bills may be admissible on the issue of pay¬ 
ment, although such evidence has also been held to be 
inadmissible. 

Although it has been variously held that the ad¬ 
missibility of evidence of the debtor’s business habits 
is within the discretion of the trial court® and that 
evidence of the debtor’s habit of promptness in pay¬ 
ing his bills is admissible to show payment,^ it 
has also been held that such evidence is not admis- 
sible.5 Evidence that defendant at other times and 
with other persons had delayed payment of bills is 
not admissible to show nonpayment.® 

§116. To Explain Reception of Commercial 
Paper or Property 

a. In general 

b. As payment or as security 

a. In General 

Evidence may be admissible to show whether or not 
commercial paper was accepted as absolute payment of 
an obligation. 

In order to determine whether the delivery of a 
commercial paper by the debtor amounts to absolute 
payment, evidence of the intention of the parties is 
admissible.'^ Further, in order to prove that a bill, 


mere failure to pay a specific debt 
may be open to so many other ex¬ 
planations than a lack of total 
means that it would have no ap¬ 
preciable probative value and there 
is room for much variety of cir¬ 
cumstances in such evidence that 
the discretion of the trial court 
should control.—^Horieon v. Lang- 
lois* Estate, 66 A.2d 16, 115 Vt. 470. 

89. Mass.—^Atwood v. Scott, 99 
Mass. 177, 178, 96 Am.D. 728. 

48 C.J. P 720 note 39. 

90. Ind.—Hedge v. Talbott, 36 K.E. 
437, 8 Ind.App. 597. 

48 C.J. p 721 note 40. 

Ability to pay 

Evidence showing ability of de¬ 
ceased to pay claim for board and 
lodging was admissible under plead¬ 
ings raising issue of payment.—^In 
re Waterman’s Estate, 225 N.W. 918, 
178 Minn. 90. 

51- N.Y.—Dick v. Marvin, 81 K.E. 

162, 188 N.T. 426, 11 Ann.Cas. 109. 
48 C.J. p 721 note 41, ( 


92. Ala.—Poliak v. Winter, 72 So. 
386, 197 Ala. 173. 

48 C.J. p 721 note 42. 

93. U.S.—Xenia First Kat. Bank 
V. Stewart, Ohio, 5 'S.Ct. 845, 114 
TJ.S. 224, 29 L.Ed. 101. 

94. U.S.—^Xenia First Nat. Bank v. 
Stewart, supra. 

48 C.J. P 721 note 44. 

95. Vt.—^Beckley v. Jarvis, 55 Vt. 
348. 

96. N.Y.—iFrindel v. Schaikewitz, 37 
N.Y.S. 172, 1 App.Div. 214. 

97. Iowa.—Elliott v. Capital City 

State Bank, 128 N.W. 369, 149 

Iowa 309. 

4'8 C.J. P 721 note 47. 

98. N.Y.—^Reynall v. Harrison, 5 
N.Y.St. 450. 

99. Ill.—Trude v. Meyer, 82 Ill. 635. 

1. Pa.—Walls V. Walls, 32 A. 649, 
170 Pa. 48. 

2 . Tex.—Richards v. Osborne, Civ. 
App., 164 S.W. 392. 
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3. Minn.—Coulter v. Goulding, 107 
N.W. 823, 98 Minn. 68, 8 Ann.Cas. 
778. 

48 C.J. p 721 note 53. 

Business habits 

Evidence of business habits of de¬ 
ceased relative as to paying his bills 
was admissible, in discretion of 
court, on Question of payment of 
claim for board and lodging.—In re 
Waterman’s Estate, 225 N.W. 918, 
178 Minn. 90. 

4. Ill.—Orr V, Jason, 1 Ill.App. 439. 
Mass.—Waugh v. Riley, 8 Mete. 290. 

5- Ky.—Corpus Juris Quoted in 
Stidham v. O’Neal's Adm'r, 64 S. 
W.2d 54, 55, 245 Ky. 667. 

48 C,J. p 721 note 65. 

6- N.Y.—^Fleck v. Neerenberg, 85 
N.Y.S. 370. 

7. Ga.—Schneider Marble Co. v. 
Knight, 141 S.E. 420, 37 Ga.App. 
646. 

48 C.J. p 721 note 68. 
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note, or check was received as an absolute payment, | 
evidence of an express agreement to that effect is 
admissible,S and, in the absence of an express ag-ree- 
ment, evidence is admissible as to the circumstances 
attending the transaction,^ as well as with respect to 
the subsequent acts and conduct of the parties.*® 
Evidence is also admissible on behalf of the creditor 
to show that a bill, note, or check accepted by the 
creditor was not taken as an absolute payment.^i 
Where the note of a third person is given to the 
creditor, evidence is admissible to show fraudulent 
misrepresentations of the debtor that the maker of 
the note was solVent^^ or to show his knowledge 
of such insolvency at the time the note was trans¬ 
ferred and his concealment of such fact from the 

creditor.^3 

b. As Payment or as Security 

Evidence of attendant circumstances is admissible 
to show whether commercial paper or other property 
was given and accepted as payment or as security. 

In order to show that a bill or note was given in 
payment of a debt rather than as collateral security, 
evidence of the circumstances attending the trans¬ 
action,^^ as well as of the subsequent conduct of the 
creditor's or of the debtor,is admissible. On the 
other hand, evidence which shows that commercial 
paper was taken as security, and not in payment, 
may be admitted.^'^ Evidence of the debtor’s in¬ 
solvency is admissible to show that the creditor had 
refused to accept as payment a note claimed to 
have been given in discharge of the debt, but rather 
had accepted it as security.^S Evidence which in no 
sense throws any light on the issue of whether a 
bill or note was accepted as payment or security is 
not admissible.^® Parol evidence is admissible to 
show that an assignment, although absolute on its 
face, was taken simply as security, 2 ® and evidence 


is admissible to show that a transfer of property by 
the debtor to the creditor was made as security only, 
and not as payment.®^ 

§ 117. To Aid or Rebut Presumption from 
Lapse of Time 

a. In general 

b. Financial condition 

c. Habits as to promptness 

a. In G-eneral 

Broadly speaking, any competent evidence relevant 
and material to fortify or rebut the presumption of pay¬ 
ment arising from lapse of time is admissible on such 
issue. 

The presumption of payment arising from the 
lapse of time may be fortified or rebutted by cir- 
cumstances,22 and the court should indulge in the 
greatest liberality, consistent with the rules of evi¬ 
dence, in permitting proof of circumstances relevant 
to the question of aiding or rebutting this presump- 
tion.23 Evidence fairly tending to support or rebut 
the presumption is admissible, 2 4 as is testimony ex¬ 
plaining and contradicting evidence tending to sup¬ 
port or rebut such presumption,^^ although under 
some of the statutes the evidence which may be 
given in rebuttal is limited.26 In the absence of a 
statute to the contrary, any competent evidence 
which tends to show that the debt is in fact 
unpaid is admissible for the purpose of rebutting 
the presumption of payment and any evidence, 
the legitimate tendency of which is to render 
it more probable than otherwise, in the judg¬ 
ment of the jury, that payment has not been 
made, is admissible to repel the presumption 
of pa 3 rment arising from the lapse of time.^s 
Documentary evidence is admissible even though 
it shows the existence of a debt presumed to be paid 


8 . Mich.—^Hotchin v, Secor, 8 Mich, 
494. 

8 . R.I.—Macomber v. Macomber, 31 
A. 753. 

10. Mass.—Ely v. James, 123 Mass. 
36. 

48 C.J. p 722 note 62. 

11 . Vt,—^Rutland R., etc., Co. v. 
Williams, 98 A. 85, 90 Vt. 276. 

48 C.J. p 722 note 63. 

12. Wis.—Mann v. Stowell, 3 Finn. 
220, 3 Chandl. 243. 

13- Md.—Sebastian May Co. v. Codd, 
26 A 316, 77 Md. 293. 

14. Ala.—^Manser v. Sims, 47 So. 
270, 157 Ala. 167. 

15. Ala.—Manser v, Sims, supra. 

15. N.H.—^Bates v. Hazen, 63 N.H. 
618. 

48 C.J. p 722 note 63. 


17. Vt.—Taplin v. Marcy, 71 A. 72, 
81 Vt. 428. 

48 C.J. p 722 note 70. 

18. Ky.—^Farmers^ Nat. Bank v. 
Wilkerson, 1 Ky.L. 351, 10 Ky.Op. 
810. 

19. Ky.—^Farmers* Nat, Bank v. 
Wilkerson, supra. 

48 C.J- p 722 note 72. 

20 . Mass,—Butman v. Howell, 10 
N.E. 504, 144 Mass. 66. 

Okl.—^Bradley, etc., Co. v. McEaugh- 
lin, 208 P. 1032, 87 Okl. 34. 

21. Iowa.—^National State Bank v. 
Delahaye, 47 N.W. 999, 82 Iowa 
34. 

22- N.Y.—Bean v, Tonnele, 94 N.Y. 

381, 46 Am.R. 153. 

Presumption of payment arisingj 
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from lapse of time see supra § 

111 . 

23. N.Y.—Bean v. Tonnele, supra, 

24. Ga.—Norton v. Aiken, 67 S.E. 
425, 134 Ga. 21, 25. 

48 C.J. p 722 note 79. 

25. Md.—^Morse v. National Cent. 
Bank, 132 A. 598, 150 Md. 142. 

48 C.J. p 722 note 80. 

26. N.Y.—Morey v. Farmers' Lu & 
T. Co., 14 N.Y. 302. 

48 C.J. p 722 note 82. 

27. Pa.—Sheafer v. Woodside, 101 
A. 753, 267 Pa, 276, 1 A.L..R. 775. 

48 C.J. p 723 note 83. 

28. Wis.—^Holway v. Sanborn, 136 
N.W. 95, 145 Wis. 151. 

48 C.J. p 723 note 84. 
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from I'apse of time, since the presumption may be 
afterward rebutted by other evidence.^® Where 
lapse of time less than twenty years is relied on to 
raise a presumption of payment, evidence of con¬ 
duct of the creditor inconsistent with the supposi¬ 
tion of payment should not be excluded, although 
connected wnth a matter different from that in 
suit.30 Evidence that the creditor has other notes 
of the debtor which he had not sued on, although 
they were many years overdue, throws no light on 
the question of payment and is inadmissible to rebut 
the presumption of payment from long delay.^i 

b. Financial Condition 

Evidence of the financial condition of the debtor and 
the creditor may be admissible to fortify or rebut the 
presumption of payment arising from lapse of time. 

Although there is authority holding that, to raise 
or aid the presumption of payment from lapse of 
time, evidence of the debtor's ability to pay is not 
admissible,32 the general rule is that to aid the pre¬ 
sumption it may be shown that the debtor was able 
to pay,33 or that he had the means of payment,34 
or that he was solvent.3S Further, in aid of the 
presumption, evidence of the indigent circumstances 
of the creditor36 or of his financial embarrassment3'7 
is admissible. 

In order to rebut the presumption, evidence is ad¬ 
missible on behalf of the creditor to show that the 
debtor had not the means38 or opportunity33 of 
paying the debt during the period of time claimed 
to raise the presumption of payment. 

c. Habits as to Promptness 

Evidence as to the habits of debtor and creditor in 
respect of paying or collecting debts may be admissible 
in connection with the presumption of payment arising 
from lapse of time. 

In order to aid the presumption of payment from 
lapse of time it has been said that the debtor may 


introduce evidence of his promptness in paying his 
debts, ^0 and evidence of the character of the credi¬ 
tor for promptness in collecting his debts has been 
held admissible in aid to the presumption,41 although 
there is also authority to the contrary.42 

§ 118. Medium of Payment 

a. In general 

b. Value of medium 

a. In General 

Evidence is admissible to show that the agreement 
was to pay in a certain medium, or that a certain medium 
was accepted as payment. 

Evidence is admissible to show that the agree¬ 
ment was to pay in a certain medium,43 or that a 
certain medium was accepted as payment,44 but 
evidence of circumstances showing that, such an ac¬ 
ceptance was under protest may also be admissible.45 
Where payment is claimed to have been made by 
rendition of services, the character of such services 
may he shown ;46 but evidence that the debtor had 
been paid for such services other than by credits 
on his indebtedness may also be 'admitted.47 The 
admissibility of parol evidence to show the medium 
of payment of an obligation in writing is discussed 
in Evidence §§ 895, 984. 

Evidence that a certain kind of money was the 
only currency generally in circulation in a certain 
locality at the time of a certain payment is admis¬ 
sible to establish a payment in such currency to 
corroborate other evidence tending to the same 
end.48 Evidence that brokers and merchants re¬ 
fused to receive bank bills when presented by the 
creditor, which he had received from the debtor in 
discharge of a debt, is admissible to show a failure 
of payment in that they were not current or availa¬ 
ble to the creditor as money.49 


29. Mo.—^LfGwis V. Schwenn, 2 S.W. 
391, 93 Mo. 26, 3 Am.S.R. 511- 

30. Ind.—Gamier v. Benner, 51 Ind. 
372. 

31. Ky.—Worthington v. Miller, 4 
Ky.L. 253, 11 Ky.Op. 708. 

32. Mass.—^Hilton v. Scarborough, 
S Gray 422. 

4'S CLJ. p 723 note 93. 

33. "Vt.—Strong y. Slicer, 35 Vt. 40. 
4S GJT. p 723 note 94. 

34. Pa.—^Winton v. Mulley, 1 Ijack. 
Leg.N. 276. 

Vt.—Strong V. Slicer, 35 Vt. 40. 

35- Pa.—^Van Loon v. Smith, 103 
Pa. 238. 

4S C.J. p 723 note 9$, 


36. Or.—Thompson v. Larsen, 247 
P. 139. 118 Or. 421. 

37. Vt.—Strong v. Slicer, 35 Vt. 40. 
48 C.J. p 723 note 98. 

38. Isr.'C. —McKinder v. Littlejohn, 
26 N.C. 19S. 

48 C.J. p 723 note 99. 

39. IST.G.—McKinder v. Littlejohn, 
23 IsT.C. 66, 

40. Ill.—Parker v. Parker, 52 Ill. 
App. 333. 

41. Term. —^Leiper v. Erwin, 5 Terg. 
97—Husky v. Maples, 2 Coldw. 25, 
88 Am.D. 588. 

42. Ga.—^Norton v. Aiken, 67 S.B. 
425, 134 Ga, 21. 

Pa.—Young v. Doherty, 38 A. 587, 
183 Pa. 179, 


43. Cal.—Carey v. Philadelphia, 
etc.. Petroleum Co., 33 Cal. 694. 

48 C.J. p 723 note 6. 

44. Ind.—Henry v. Scott, 3 Ind. 
412. 

48 C.J. p 723 note 7. 

45. Ala.—Mobile County v. Linch, 
73 So. 423, 198 Ala. 57. 

48 C.J. p 723 note 8. 

46- Ky.—Owens v. Owens, 52 S.W. 
943, 21 Ky.L. 679. 

47. Ky.—Owens v. Owens, supra. 

48. N.C.—^Melvin v. Stevens, 84 N- 
C. 78. 

49. Tex.—Kottwitz V, Bagby, 16 
Tex. 666. 
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1). Value of Medium 

It Is generally competent to admit evidence with 
respect to the value of a medium of payment agreed on 
by the parties. 

Where it is claimed that payment was agreed to 
be made in a certain medium, evidence of its value 
is admissible ;50 and, where property is delivered 
in part payment of a debt, evidence is admissible 
on behalf of the debtor to show its value at the 
place of delivery, in the absence of any agreement 
as to the price.^l Where the question is whether 
certain personalty was transferred' with land in 
payment of a debt, evidence of the value of the land 
is admissible.^^ Where payment is agreed to be 
made in the money of an unrecognized foreign 
government, evidence of a decree of such govern¬ 
ment fixing the value of such currency is not ad- 
missible.23 Where there exists no foreign exchange 
with respect to money of a foreign country, any 
competent evidence as to its actual value may be 
admissible.^'^ 

Where the obligation was payable in Confederate 
money and an action was brought after the close of 
the Civil War, evidence was held to be admissible 
to show the value of the specified sum in lawful 
money.5® Under the scaling statutes passed in some 
of the Confederate states after the Civil War, mak¬ 
ing the value of property sold during a specified pe¬ 
riod of the war the basis of liability, it was compe¬ 


tent to show what estimate was put on the property 
by the parties themselves at the time of the sale.^^ 
Where the statute expressly provided that evidence 
should be admissible of the consideration and its 
value of contracts made during a specified period 
of the war, and of the intention of the parties as 
to the currency in which payment was to be made, 
and its value at any time, evidence was admissible 
as to the consideration for such a contract57 and its 
valueand evidence of the value of Confederate 
currency in which payment was to be made could 
not be restricted to evidence of its value at the time 
and place of the execution of the contract sued on.59 

§ 119. Application of Payments 

As a general rule any competent evidence bearing 
on the issue is admissible to show application of pay¬ 
ments as between two or more debts. 

Evidence is admissible where it tends to show 
the application of a payment as between two or 
more debts. Although writings of the debtor to 
the creditor directing the mode of application are 
the best evidence,®^ the evidence to show application 
is not confined to evidence of express declarations.^^ 
Parol evidence has been held to be admissible to 
show the intent of the debtor as to application of 
payments,®3 but evidence of the intent of the debtor 
has been held not admissible unless it is also shown 
that the intent was at the time known to the cred¬ 
itor.®^ A letter from the creditor to the debtor 


50. Or.—^Brown v. Cahalin, 3 Or. 45. 

51. Miss.—Manchester Commercial 
Bank v. Chisholm, 14 Miss. 457— 
Phillips v. Commercial Bank, 9 
Miss, 636. 

52. Iowa.—Ludwig v. Blackshere, 
71 N.W. 356, 102 Iowa 366. 

53. Md.—^Rasst v. Morris, 108 A. 
787, 135 Md. 243. 

48 C-J. P 724 note 22. 

54. N.Y.—^Dougherty v. National 
City Bank of New York, 285 N.Y. 
S. 491, 157 Misc. 849. 

Bootleg and official rates 
Where no foreign exchange with 
respect to chervonetz ruble issued 
by Soviet government of Russia ex¬ 
isted, evidence concerning greater 
values that could be obtained for 
foreign currency at Torgsin stores 
and official government hotels, and 
bootleg transactions by which for¬ 
eign currency was exchanged for 
rubles below official rate at which 
rubles were sold by Soviet govern¬ 
ment for foreign currency, was ad¬ 
missible in determining value of 
chervonetz ruble.—Dougherty v. Na¬ 
tional City Bank of New York» su¬ 
pra. 


55. Tex.—Short v. Abernathy, 42 
Tex. 94. 

56. N.C.—Ogburn v. Teague, 67 N. 
C. 355. 

57. Ga.—^Bartow County v. Conyers, 
34 S.E. 351, 108 Ga. 559. 

58. Ga.—^Bartow County v. Conyers, 
supra. 

59. Ga.—^Bartow County v. Conyers, 
supra. 

I 

60. Utah.—G. S. Wood Mercantile 
Co. V. Dougall, 114 P.2d 202, 100 
Utah 267. 

Wyo.—Redwine v. RohlfC Lumber & 
Supply Co.. 91 P.2d 49, 54 Wyo. 
253. 

48 C.J. p 724 note 31. 

Failure to designate 

In action on note, where defend¬ 
ants alleged payments which were 
more than sufficient to discharge 
note, plaintiff should have been per¬ 
mitted to plead and prove that de¬ 
fendants made no designation as to 
application of payments and that 
plaintiff had applied payments to 
older indebtedness.—^Herring-Turner 
Hardware Co. v. Park, Tex.Civ,App., 
123 •S.W.2d 983. 

61. Md-—^Mitchell v, Dali, 2 Harr. 
&G. 159. 


Materialman’s letter to general 
contractor which stated that pay¬ 
ment received from subcontractor 
had been allocated to price of mate¬ 
rials furnished subcontractor on 
another job was admissible to show 
such allocation; and the fact that 
such letter did not claim the exact 
amount due did not prevent it from 
showing an intent to allocate, and 
where the intent was established 
the actual amount due was subject 
to proof in usual form.—^P. H. Mc- 
Graw & Co. v. Milcor Steel Co., C.C- 
A.Conn., 149 P.2d 301, certiorari de¬ 
nied 66 S.Ct. 92, 326 U.S. 753, 90 L. 
Ed. 452, and Aetna Cas. & Sur. Co. v. 
Milcor Steel Co.. 66 S.Ct. 92, 326 U. 
S. 753, 90 L.Bd. 452. 

62. Ill.—Snell v. Cottingham, 72 Ill. 
124. 

48 C.J. p 725 note 36. 

63. N.Y.—Glen Oaks Club v. Glen 
Oaks Holding Co., 86 N.Y.S.2d 568, 
194 Misc. 206, affirmed 88 N.Y.S.2d 
257, 275 App.Div. 719, appeal de¬ 
nied 89 N.Y.S.2d 228, 275 App-Dlv. 
782. 

48 C.J. p 725 note 37. 

64. S.C.—Brice v, Hamilton, 12 S 
a 32. 
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showing the application o£ payment, together with 
evidence that no objection to such application was 
made by the debtor, is admissible against the debt¬ 
or.®^ So evidence as to the bringing of an action 
on one debt and its subsequent dismissal is admis¬ 


sible to show that the payment was not applied by the 
creditor to such debt where it was sufficient to cancel 
it.®® Where an appropriation is to be made by the 
court, evidence of the debts to which the payment 
may be applied is admissible.®^ 


F. WEIGHT AND SUFFICIENCY OF EVIDENCE 


§ 120. In General 

The party having the burden of proof with respect 
to an issue of payment must prove it by a preponderance 
of the evidence. 

The party having the burden of proof on an 


issue with respect to payment must prove it by a 
preponderance of the evidence,®® and this rule 
has been applied with respect to an issue of non¬ 
payment,®9 the amount of payment,*^® the medium 


65. Conn.—Sweeney v. Pratt, 39 A. j 
182, 70 Conn. 274. 

66. Wash.—Frazer v. Miller, 35 P. 
427, 7 Wash. 521. 

67. Ala.—^Robinson v. Allison, 36 
Ala. 525. 

68. TJ.S.-—U, S., to Use of Roigr, v. 
Castro, D.'C.Puerto Rico, 71 F. 
Supp. 36. 

Ga.—Morrison v. Westbrook, 152 S. 

E. 585. 41 Ga.App. 201. 

Ill.—^Hish V. Shelby County, 47 N. 
E.2d 107, 317 ULApp. 540. 

—Greathouse v. Thomas, App., 
15 So.2d 555—Foeckler v, Balla- 
ron, App., 151 So. 124. 

Miss.—Germany v. IT. S. Fidelity & 
Guaranty Co., 152 So. 275, 168 

Miss. 854. 

Fa.—Harrigan v. Hefferman, Com. 

PL, 28 Del.Co. 157. 

Utah.—Board of Education of Gran¬ 
ite ’School Dist. V. Southern Sure¬ 
ty Co., 287 P. 332, 76 Utah 63. 

48 C.J. p 725 note 45. 

Beyoaxd reasonable doubt or with 
legal certainty 

(1) Where commonwealth’s claim 
against decedent's estate for main¬ 
tenance of decedent in state hospital 
for insane was not filed until more 
than thirty-two years after dece¬ 
dent's death, the burden was on the 
commonwealth to prove the nonpay¬ 
ment of such claim by evidence of 
such quantity and quality as to leave 
no room for reasonable doubt as to 
that fact.—^In re Frey's Estate, 21 A. 
2d 23, 342 Pa. 351. 

(2) It has also been held that the 
debtor has the burden of showing 
with legal certainty that the obli¬ 
gation has been discharged by pay¬ 
ment.—Motor Finance Co. v. Uni¬ 
versal Motors, La-App., 182 So. 143 
—^Moreira's Succession, 16 Ua.Ann. 
368. 

Pair preponderance 

One pleading payment or liquida¬ 
tion of debt has burden of es¬ 
tablishing plea by fair preponder¬ 
ance of evidence.—Bank of White 
Castle V. Baker, 139 So. 648, 174 La. 
17. 

Pattern of payment as an eviden¬ 


tiary element must be based on 
consistent facts and not on the 
vagaries of a yardstick of opportun¬ 
istic convenience.—Holden v. Far- 
well, Ozmun, Kirk & Co., 27 N.W.2di 
641, 223 Minn. 550. 

Evidence held suficient 

(1) In general. 

U.S.—Mauro v. Rodriguez, C.C.A. 
Puerto Rico, 135 F.2d 555—-The 
Paul E. Thurlow, D.C.N.T., 53 P. 
Supp. 362. 

Ala.—Savage v. Nadler, 182 So. SO, 
first case, 28 Ala.App. 212, certio¬ 
rari denied 182 So. 80, second case, 
236 Ala, 268. 

Cal.—Bird v. Bird, 196 P.2d 941, 87 
Cal.App.2d 377. 

La.—Taylor v. Taylor, 24 So. 2d 74, 
208 La. 1053—Greathouse v. 
Thomas, App., 15 So.2d 555— 
Guidry v. Poolkes, App., 13 'So.2d 
540—Tung v. Cassagne, 137 So. 
342, 18 La.App. 361—Hortman- 

Salmen Co. v. Bechtel, 127 So. 402, 
13 La.App. 130. 

Mo,—^Brannan v. Long, 191 S.W.2d 
625. 

Pa.—Rodgers v. Fleming, 188 A. 
861, 325 Pa. 228. 

Tenn.—First Nat. Bank of Oentre- 
ville V. Wilkins, 11 Tenn.App. 9. 

48 C.J. p 725 note 45 [g]. 

(2) To show payment by deed.— 

Peterson v. Garretson, 46 S.W.2d 1, 
185 Ark. 1189. # 

(3) To show, prima facie, that 
payment had been made.—Turner v. 
Hardy, 32 S.E.2d 483, 198 Ga. 626— 
48 C.J. p 725 note 45 [g] (4). 

(4) To show payment to an au¬ 
thorized agent.—Suspendo Sales 
Corporation v. Bradley & Courrege, 
La.App., 177 So. 386. 

Evidence held insufficient 
(1) In general. 

U.S.—^Jackson & S. Traction Co. v. 
Green, N.T., 167 F. 806, 93 C.C.A, 
272. 

Cal.—^Lloyd v. Kleefisch, 120 P.2d 
97, 48 Cal.App.2d 408. 

Ind.—^Sam v. Allie, 51 N.E.2d 393, 
114 Ind.App. 156. 

Ky.—Sullivan v. Green's Adm'rs, 18 
S.W.2d 868, 230 Ky. 44. 
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La.—^Herring v. Davis, App., 31 So. 
2d 440—^Willis v. Cottongim, App., 
29 So. 2d 554—Kvaternick v. 

Knouse, App., 16 So.2d 74—Cappel 

V. Evansville Oil Corporation, 
App., 195 So. 104—^Wilson v. Da¬ 
vis, 123 So. 164, 11 La.App. 184. 
N.J.—Smith V. White, 16 A.2d 628, 
125 N.J.Law 498. 

N.Y.—^Auerbach v. Commercial Capi¬ 
tal Corp., 94 N,Y.S.2d 72, 276 App. 
Div. 911. 

Tex.—Gonzales v. Singer, Civ.App., 
85 S.W.2d 273, error dismissed. 

Vt.—In re Delligan’s Estate, 13 A. 

2d 282, 111 Vt. 227. 

Wyo.—^Wilde v. Amoretti Lodge Co., 
41 P.2d 508, 47 Wyo. 505. 

48 C.J. p 725 note 45 [h]. 

(2) To show payment by the 
medium of corporate stock.—Wilson 

V. Grey, 121 P.2d 514, 49 Cal.App.2d 
228. 

(3) Documentary evidence held 
insufficient to show payment.—'Cities 
Service Oil Co. v. Dunlap, C.C.A 
Tex., 101 F.2d 314, reversed on other 
grounds 60 S.Ct. 201, 308 US. 208, 
84 L.Ed. 196—45 C.J. p 725 note 45 
Ch] (2). 

69. Ga.—Harris v. Southeastern 
Printers Supply Co., 2 S.E.2d 184, 
59 Ga.App. 729. 

48 C.J. p 726 note 46. 

Evidence held sufficient 
La.—Stehr Auto Sheet Metal Works 
V. Pacholik, App., 148 So. 482. 
Minn.—^Thornton Bros. Co. v. Memo¬ 
rial Park Ass'n, 256 N.W. 53, 192 
Minn. 249. 

R.L—Gregory v, Eugene; 66 A.2d 
371. 

Tex.—^McKenzie v. Burnett, Civ. 
App., 74 S.W.2d 143. 

W. Va.—Bennett v. NejBC, 42 S.E.2d 
793, 130 W.Va. 121. 

48 C.J. p 726 note 46 [a3. 

Evidence held insufficient 
La.—Castille v. Glassell-Taylor Co., 
App., 18 So. 2d 839. 

I 48 C.J. p 726 note 46 [b]. 

70. Cal.—Jacklich v. Baer, 135 P.2d 

! 179, 57 CalApp.2d 684. 

La.—^Alexander v. Paul, App., 18 So. 

2d 852—Shaddinger v. AJbeanese, 
: App., 11 So.2d 624. 
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of payment,71 or the application of payments,72 
and with respect to an issue of whether a payment 
had been made on account,73 whether pajmient 
was in full,74 or whether a transaction was a loan 
or a payment75 or payment of indebtedness rather 
than the payment of a stock dividend.76 It has 
been said that the degree of proof necessary to 
show payment is the same as that required to prove 


set-off. 77 

Payment may be proved by circumstantial as 
well as by direct evidence,78 and may be established 
by proof of facts and circumstances from which 
the inference of payment may be drawn,79 as by 
lapse of time combined with other circumstances of 
a persuasive character.^o Proof of a debtor's abil¬ 
ity to pay, coupled with his habit of prompt pay- 


Mass.—Marr v. Heggie, 58 N.E.2d 
1, 317 Mass. 286. 

48 C.J. p 726 note 47. 

71. Ga.—Morrison v. Westbrook, 

152 S.E. 585, 41 Ga.App. 201. 

La.—Authement v. Naquin, App., 26 
So.2d 224. 

48 C.J. P 726 note 48. 

Svidence lield sufficient 

La.—Authenaent v. Naquin, App., 26 
So.2d 224—Frierson Co. v. Mur¬ 
ray, App., 190 So. 132. 

48 C.J. p 726 note 48 [a]. 

ZSvideuce lield insufficient 

Ga.—Daniel v. -Chastaine, 178 S.E. 
453, 180 Ga. 176. 

Ill.—Karatkiewicz v. Strzyzynski, 49 
N.E.2d 563, 319 Ill.App. 527. 

Mich.—Moore v. Stegeman, 232 N.W. 
217, 251 Mich. 619. 

48 C.J. p 726 note 48 [b]. 

72. U.S.—F. H. McGraw & Co. v. 
Milcor Steel Co., C.C.A.Conn., 149 
F.2d 301, certiorari denied 66 'S.Ct. 
92, 326 U.S. 753, 90 L.Ed. 452 and 
Aetna Cas. & Sur. Co. v. Milcor 
Steel Co., 66 S.Ct. 92, 326 U.S. 753, 
90 L.Ed. 452. 

Ark.—Smart v. Owen, 187 S.W.2d 
312, 208 Ark. 662—Mivelaz v. Bon¬ 
ner, 141 ■S.W.2d 22, 200 Ark. 1189. 

Cal.—Grimes v. Steele, 133 P.2d 874, 
56 Cal.App.2d 786. 

Ga.—Bell v. Scarbrough, 22 S.E.2d 
113, 68 Ga.App. 63—^Morrison v. 
Westbrook, 152 S.E. 585, 41 Ga. 
App. 201. 

Ill.—Peters v. Gehm, 49 N.E.2d 829, 
320 Ill.App. 137—Shemaitis v. Kas- 
putis, 257 Ill.App. 506. 

Ky.—Southern Coal Co. v. Martin's 
Fork Coal Co., 151 S.W.2d 394, 286 
Ky. 679—Byington v. Baughman, 
137 S.W.2d 1101, 282 Ky. 130. 

La.—^Walter A. Meller Co. v. Rodes- 
sa Gasoline Co., App., 178 So. 687. 

Mich.—^Moore v. Stegeman, 232 N.W. 
217, 251 Mich. 619. 

Minn.—^Martin Bros, Co. v. Lanesboro 
Co-op. Mercantile Co., 270 N.W. 10, 
198 Minn. 321. 

Mont.—Ingman v. Hewitt, 86 P.2d 
653, 107 MOnt. 267. 

Or,—Niedermeyer, Inc., v. Fehl, 33 
P.2d 960, 148 Or. 16, followed in 
Niedermeyer, Inc. v. Pacific Rec¬ 
ord Pub. Co., 33 P.2d 966, 147 Or. 
528, and motion'denied Niedermey¬ 
er, Inc. V. Fehl, 35 P.2d 477, 148 
Or. 16. 

Tex.—^Buchanan & Carvel v. Etie, 
Civ.App., 191 S.W.2d 706, refused 


no reversible error—San Antonio 
Machine & Supply Co. v. McCarthy, 
Civ.App., 71 S.W.2d 611, error dis¬ 
missed. 

48 C.J. p 727 note 52. 

Application ou open account 
Ill.—O'Neill V. Rearnan, 84 N.E.2d 
562, 336 IlhApp. 603. 

Wyo.—Red wine v. Rohlff Lumber & 
Supply Co., 91 P.2d 49, 54 Wyo. 253. 
Checks and notations thereon 
La.—Madison Lumber Co. v. Helm, 
13 So.2d 349, 202 La. 1061—Folse 
V. Maryland Casualty Co., App., 
193 So. 385. 

Utah.—G. S. Wood Mercantile Co. v. 
Dougall, 114 P.2d 202, 100 Utah 
267. 

48 C.J. p 727 note 52 [i], 

Birection to apply to account of an¬ 
other 

Mont.—Ingman v. Hewitt, 86 P.2d 
653, 107 Mont. 267. 

48 C.J. p 727 note 52 Ca]. 

Back of written request by debtor 
for application of payment to a par¬ 
ticular obligation militates against a 
finding that the payment should have 
been so applied.—^Reconstruction Fi¬ 
nance Corporation v. Marks, D.C.W. 
Va., 42 F.Supp. 903. 

Mere proof of payment 

Where it appears that there were 
two or more obligations between the 
parties calling for payment of mon¬ 
ey, mere proof of payment is not suf¬ 
ficient to meet the burden of prov¬ 
ing that it was made in discharge of 
a particular debt. 

Me.—Church v. Church, 120 A. 428, 
122 Me. 459. 

Wyo.—^Redwine v. Rohlft Lumber & 
Supply Co., 91 P.2d 49, 54 Wyo. 
253. 

Misapplication of payments 
U.S.—U. S., to Use of Noland Co., v. 
Maryland Casualty Co., D.C.Md,, 38 
F.Supp. 479. 

Tex.—Schuhmacher Co. v. Davis, Civ. 

App., 103 S.W.2d 887. 

48 C.J. p 727 note 52 Ch]. 

Unauthorized statement 

A statement elicited from credi¬ 
tor's bookkeeper, implying a differ¬ 
ent and less favorable application of 
debtor's payments, could not prevail 
over contrary manifestations of in¬ 
tention theretofore and thereafter 
made by the creditor where book¬ 
keeper's statement was made with¬ 
out creditor's authority.—^P. H. Me- 
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Graw & Co. v. Sherman Plastering 
Co., D.C.Conn., 60 F.Supp. 504, af¬ 
firmed, C.C.A., F. H. McGraw & Co. v. 
Milcor Steel Co., 149 F.2d 301, cer¬ 
tiorari denied 66 S.Ct. 92, 326 U.S. 
753, 90 L.Ed. 452 and Aetna Cas. & 
Sur. Co. V. Milcor Steel Co., 66 S.Ct. 
92. 326 U.S. 753, 90 L.Ed. 452. 

73. La.—Commardo v. Clingan, 
App., 40 So.2d 677. 

74. Iowa.—^Lee v. Lee, 231 N.W. 
426, 210 Iowa 618. 

Ohio.—Galvin v. Gaussen, 31 Ohio 
Cir.Ct. 565. 

Evidence held sufficient 
La.—^Bedwell v. Tangipahoa Parish 
News. 141 So. 70, 174 La, 594— 
Hortman-Salmen Co. v. Bechtel, 
127 So. 402. 13 La.App. 130. 
Evidence held insufficient 
Tex.—Conrad v. Huff, 58 Tex. 205. 

75. Mich.—Hutchings v. Securities 
Exchange Corporation, 284 N.W. 
614, 287 Mich. 701. 

48 C.J. p 726 note 50. 

76. Pa.—Gillingham v. Frank C. 
Gillingham, etc., Co., 103 A. 991, 
260 Pa, 559. 

77. Okl.—^Pine v. Bradley, 101 P.2d 
799, 187 Okl. 126. 

78. Ga.—Pan-American Wall Paper 
<Sb Paint Co. v. Tudor, 59 S.E.2d 12, 
81 Ga.App. 417. 

Ind.—Garbier v. Renner, 51 Ind. 372. 
Elan.—U. S. v. Jungels’ Estate, 207 
P.2d 402, 167 Kan. 482. 

79. Ga.—^Trustees of Jesse Parker 
Williams Hospital v. Nisbet, 14 S. 
E.2d 64, 191 Ga. 821. 

48 C.J. p 725 note 44. 

Chain of oircomstances 

Although a single circumstance 
may in itself afford insufficient 
ground on which to base ah inference 
of payment, a chain of circumstances 
made up of connected links indicat¬ 
ing payment may be sufiScient to 
warrant the inference-—^Trustees of 
Jesse Parker Williams Hospital v. 
Nisbet, supra. 

80. Ind.—Gamier v. Renner, 51 Ind. 
372. 

Kan.—^U. S. v. Jungels' Estate, 207 P. 

2d 402, 167 Kan. 482. 

48 C.J. P 725 note 45 [i] (2>. 

Neglect to enforce claim 

Mortgagee's neglect to enforce 
claim against mortgagor remaining 
in adverse possession over twenty 
years justified conclusion that mort- 
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ment of 'bills, is insufficient to necessitate drawing 
the inference that he has in fact paid a particular 
bill.Sl While it has been held that evidence which 
is uncertain as to the time and amount of pay¬ 
ment is insufficient to establish the fact thereof, 
it has also been held that it is not in all instances 
essential to prove the exact dates and amoiints of 
partial pa3'-ments,S3 or to show the time and place^^ 
or mannerSS of pa^’ment. 

§ 121. Testimony of Parties 

The testimony of the debtor or of the creditor may be 
sufficient to show payment or nonpayment 

The positive testimony of a creditor may be suf¬ 
ficient of itself to show nonpayment,^® even when 
met by indefinite testimony of the debtor.S7 The 
testimony of the debtor may also be sufficient to 
show payment;®® but, where his testimony is con¬ 
tradicted by the other party®^ or by a disinterested 
witness,90 the issue may be determined against 
the debtor, since he has the burden of proof. Tes¬ 
timony of the debtor creating merely an inference 
of payment will not be regarded as conclusive on 
that issue,91 and, where the debtor^s testimony 
that he has paid an obligation is contradictory of 


his previous testimony in another suit, the issue 
of payment may be resolved against the debtor.92 

§ 122. Remittance by Mail 

The mailing of a remittance may afford sufficient evi¬ 
dence of its receipt by the creditor. 

Evidence that a remittance was “mailed,” may93 
or may not94 be sufficient to show that it was re¬ 
ceived by the person to whom it was addressed. 
In any event such evidence, when taken in con¬ 
nection with other circumstances, may be sufficient 
to show receipt of the remittance.95 The mailing 
of a remittance is not evidence that it was received 
on that day.96 Where a letter containing a remit¬ 
tance was improperly addressed, the evidence is 
insufficient to show that the remittance was received 
by the creditor. 97 

§ 123. Possession of Evidence of Debt 

Possession of the evidence of the debt by the debtor 
OP creditor is some evidence that the debt has, or has 
not, been discharged by payment. 

Possession of the evidence of the debt by the 
creditor is some evidence that the debt has not 
been discharged by payment,9® and, on the other 
hand, possession of the evidence of the debt by the 


gage was satisfied.—O'Connell v. 
Everett, 175 N.E. 44, 274 Mass. 602. 
isro demand for payment 

Where commonwealth's claim 
against decedent’s estate for mainte¬ 
nance of decedent in state hospital 
for insane was not filed until more 
than thirty-two years after dece¬ 
dent’s death, lack of evidence of any 
demand ever having been made on 
decedent's committee, or on any per¬ 
son legally chargeable with cost of 
decedent's maintenance and the lack 
of any evidence tending to show that 
such demand would have been futile 
or otherwise satisfactorily account¬ 
ing for commonwealth’s not attempt¬ 
ing to enforce claim, was significant 
in connection with presumption of 
payment arising from lapse of time. 
—^In re Frey’s Estate, 21 A.2d 23, 342 
Pa. 351. 

Period shorter than, that req,uired 
to raise presumption of payment 
may, in connection with other cir¬ 
cumstances shown, authorize an in¬ 
ference of payment and justify jury 
in finding that debt has been paid.— 
Poole v. First Nat. Bank of Smyrna, 
196 S.W.2d 563, 29 TenmApp. 327. 
Evidence held sufficient to show non¬ 
payment 

In action of assumpsit against ad¬ 
ministrators of estate of deceased 
employer to recover under the terms 
of an indenture of apprenticeship, 
evidence was sufficient to justify 
submission of case to jury and war¬ 


rant their finding that, notwithstand¬ 
ing lapse of twenty years, debt had 
not been paid.—Huffman v. Simmons, 
200 A. 274, 131 Pa.Super. 370. 

81. Ill.—^Floyd V. Smith’s Estate, 50 
N.E.2d 254, 320 IlLApp. 171. 

Absence of other evidence 

In proceeding on claim against de¬ 
cedent’s estate for services rendered 
to decedent, evidence disclosing dece¬ 
dent's ability to pay bills and a 
promptness on decedent’s part in 
paying bills did not, in absence of 
other evidence indicating that claim¬ 
ant had been paid, reauire finding 
that claimant had been paid for 
claimant's services.—^Floyd v. 
Smith's Estate, supra. 

82. Or.—Pierce v. Parks, 147 P. 929, 
76 Or. 58. 

48 C.J. p 727 note 53. 

83. Ind.T.—^Fletcher v. Dulaney, 43 
S.W. 955, 1 Ind.T. 674. 

84. Ga.—^Fletcher v. Young, 73 S.E. 
38, 10 Ga.App. 183. 

85. Ga—Armour Fertilizer Works v. 
Dwight, 95 S.E. 746, 22 GaApp. 
144. 

86. N.J.—^Magee v, Bradley, 35 A. 
103, 54 N.J.Eq. 326. 

48 C.J. p 727 note 60, 

87. N.Y.—^Van Norden Trust Co. v. 
Spar, 111 N.Y.S. 674. 

88. Mo.—Collins v. Stocking, 11 S. 
W. 750, 98 Mo. 290. 

48 C.J. p 727 note 62. 
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89. Conn.—^Freeman v. Benedict, 37 
Conn. 559. 

Debtor’s possession of evidence of in¬ 
debtedness as conclusive where 
testimony of parties in irreconcil¬ 
able conflict see infra § 123. 

90. La.—Loyd Mercantile Co. v. 
Long, 49 So. 521, 123 La. 777. 

48 C.J. p 727 note 64. 

91. Iowa.—^In re Munsell’s Guard¬ 
ianship, 31 N.W.2d 360, 239 Iowa 
307. 

92. Fla.—^Florala Lumber Co. v. 
Jones, 192 So. 403, 140 Fla. 794. 

93. N.C.—Model Mill Co. v. Webb, 
80 S.E. 232, 164 N.C. 87. 

48 C.J. P 728 note 66. 

Remittance by mail as constituting 
payment see supra § 7. 

94. Tex.—Selz v. Shipman, Civ.App., 
230 S.W. 842. 

95- N.T.—Waydell v. Velie, 1 Bradf. 
Surr. 277. 

Tex.—Selz v. Shipman, Civ.App., 230 
S.W. 842. 

96. Vt.—^Johnson v. Central Ver¬ 
mont R. Co., 79 A. 1095, 84 Vt. 486. 

97. Kan.—Fleming, etc., Co. v. 

Evans, 61 P. 503, 9 Kan.App, 858. 

Mo.—Jenkins v. Clopton, 121 S.W. 
759, 141 Mo.App. 74. 

98. Iowa.—^In re Smith’s Estate, 231 
N.W. 468, 210 Iowa 563. 

N.Y.—Redmond v. Hughes, 135 N.Y. 
S. 843, 151 App.Div. 99. 
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debtor affords evidence that it has been paid;^9 
but possession by either the creditor^ or the debtor^ 
ordinarily is open to explanation. On the other 
hand, where the only testimony is that of the debtor 
and the creditor, which is in irreconcilable conflict, 
the possession by the debtor, unexplained, of the 
obligation evidencing the debt, may be conclusive 
on the question of payment.^ 

§ 124. Payment by Bill, Note, or Check 

Ordinarily the party having the burden of proof on 


such issue must show by a preponderance of the evi¬ 
dence that a bill, note, or check was accepted as pay¬ 
ment. 

The mere giving of a bill, note, or check to the 
creditor, in the absence of an agreement to ac¬ 
cept it as payment, has been held not to constitute 
prima facie evidence of payment,^ and as a gen¬ 
eral rule the party having the burden of proof 
on the issue must show by a preponderance of the 
evidence,^ by clear and convincing evidence,^ or 
by positive and satisfactory evidence'^ that the in- 


99 . N.H.—Chandler v. Davis, 47 N. 
H. 462. 

48 C.J. p 728 note 72. 

1 . La.—Maurin v. Alltmont, 5 La. 
App. 660. 

2. Pa.—^Wick V. Roop, 98 A. 555, 253 
Pa. 264. 

3 . Ill.—^Hawkins v. Harding-, 37 Ill. 
App. 564. 

4- Minn.—Isackson v. Lovell, 132 N. 

W. 918, 115 Minn. 481. 

Delivery of bill, note, or check as 
payment generally see supra §§ 23, 

24. 

Pailure to present for payment 

Checks indorsed by payee but 
found in drawer’s safety deposit box 
after drawer’s death, and admittedly 
never presented for payment or paid, 
did not tend to prove payment on 
drawer’s obligation to payee.—Sulli¬ 
van v. Sullivan, 31 ]Sr.E.2d 165, 66 
Ohio App. 316. 

ITe-w note 

The giving of a new note, how¬ 
ever, has been held to be prima facie 
payment of the original debt.—^West 
Madison State Bank v, Mudd, 250 Ill. 
App. 258, 

5. Ind.—^Newell v. Newell, 12 N.E. 

2d 344, 213 Ind. 261. 

Presumptions as to whether or not 
bills, notes and checks have been 
accepted as payment see supra §§ 
104. 105. 

Pair preponderance of evidence 
A defendant who seeks to estab¬ 
lish the defense of payment of a pre¬ 
existing debt by the note or obliga¬ 
tion of a third person must prove by 
a fair preponderance of the evidence 
that the note or obligation was giv¬ 
en to the creditor and received by 
him on the express agreement that 
it should be in satisfaction of the 
previous debt.—Newell v. Newell, 
supra. 

Evidence held sufficient 

(1) To show acceptance of instru¬ 
ment as payment. 

Cal.—American System of Reinforc¬ 
ing V. Breakers Hotel Co., 17 P.2d 
138, 217 Cal. 67. 

Colo. — Schick V. Pritchard, 299 P. 
1061, 89 Colo. 132. 

Conn.—Tomasetti v. Kowalski, 164 A. 
909, 116 Conn. 371. 


Kan.—^Wiggins v. Pope, 281 P. 902, 
129 Kan. 110. 

Minn.—‘Conoco Oil Co. v. Gabris, 263 
N.W. 91, 195 Minn. 383. 

Ohio.—Smith v. Knapp, 191 N.E. 807, 
47 Ohio App. 232. 

Or.—Hilker v. Kruse, 52 P.2d 1119, 
152 Or. 197. 

Tex.—M. Radford Grocery Co. v. 
Porter, Civ.App., 17 S.W.2d 145, 
error dismissed. 

48 C.J. p 728 note 76 [b]. 

(2) To show that instrument was 
not accepted as payment. 

U.S.—^U. S. ex rel. and for Use and 
Benefit of Korosh v. Otis Williams 
& Co., D.C.Idaho, 30 F.Supp. 590, 
Conn.—Sperandeo v. Aetna Cas. & 
■Sur. Co.. 40 A.2d 280, 131 Conn, 407. 
Ind.—Riedman v. Macht, 183 N.E. 

807, 98 Ind.App. 124. 

48 C.J. p 728 note 76 [c]. 

Evidence held insufficient 

To show acceptance of instrument 
as payment. 

Cal.—^Woodhead Lumber Co. v. E. G. 
Niemann Investments, 22 P.2d 252, 
132 Cal.App. 115. 

Ky.—Cogar Grain & Coal Co, v. Mc¬ 
Gee, 44 S.W.2d 551, 241 Ky. 485. 
Pa.—Goslin v. Edmunds, 188 A. 851, 
325 Pa. 154—In re Pasky's Estate, 
Orph., 31 Erie Co. 438. 

6. U.S,—^Beers v. Federal Sec. 
Adm’r, D.C.Conn., 80 F.Supp. 183, 
affirmed, C-A., 172 F.2d 34. 

Fla.—Murphy v. Green, 135 So. 531, 
101 Fla. 814. 

Or.—Joppa V. Clark Commission Co., 
281 P. 834, 132 Or. 21. 

48 C.J. P 728 note 76. 

Checks held inconcltisive 

(1) Where there is no agreement 
between parties, checks are not con¬ 
clusive of payment in full of obliga¬ 
tion and may be accepted as credit 
only.—^Fidelity & Casualty Co. of 
New York v. Bass, 71 S.W.2d 452, 254 
Ky. 246. 

(2> Giving check for goods accept¬ 
ed did not establish payment, in the 
absence of proof check was ever 
paid.—Colossus Co. v. D. L. Fair 
Lumber Co., 127 So. 300, 156 Miss. 
878. 

(3) Notations on checks were held 
not to be conclusive evidence of pay¬ 
ment.—Threlfall v. Coffee Roasters 
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Products, 28 N.E.2d 445, 306 Mass. 
378. 

Single acceptance 

Mere fact that creditor accepts 
check forwarded by mail, in one in¬ 
stance, does not show that he de¬ 
sires future payments to be made in 
that manner.—^Weisberger v. J. G. 
Corporation, 151 A. 612, 107 N.J.Eq. 
61. 

7- La.—^Foster & Glassell Corpora¬ 
tion V. L’Herisson, App., 163 So. 
755. 

Mich.—^IMundhenk v. Liverpool & 
London & Globe Ins. Co., 19 N.W. 
2d 103, 311 Mich. 571. 

Acceptance as collateral 

(1) Evidence held to sustain find¬ 
ing that third person’s promissory 
note was accepted by creditor only 
as collateral security.—Gattavara v. 
Caldwell, 12 P.2d 593, 168 Wash. 484. 

(2) Evidence held insufficient to 
show that note taken by creditor on 
preexisting indebtedness was taken 
as collateral.—^‘Schuman v, Arsht, 249 
Ill.App. 562. 

Intent of parties 

(1) Payment of a debt, by giving 
notes therefor, is not established by 
showing the debtor’s intention that 
the notes should so operate, for the 
understanding must be mutual.— 
Rutland R., etc., Co. v. Williams, 98 
A 85, 90 Vt 276. 

(2) When a debtor gives his own 
check or note to a creditor, prima 
facie the transaction is conditional 
payment only, but even in such case 
the ultimate question is one of inten¬ 
tion of the parties to the transaction. 

i —^First Nat. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26, 169 
A.L.R. 1426. 

(3) Evidence held not to show that 
it was the intention of the parties 
that check given in payment of claim 
should constitute an extinguishment 
of the claim.—Griffin v. Priest, Mo. 
App., 137 S.W.2d 685. 

Indorsements on note 

Indorsements of payments made 
by holder of a note are sufficient evi¬ 
dence of payment, where they are 
corroborated by other evidence.— 
Meyer v. Nordmeyer, 74 N.E.2d 716, 
332 IlLApp. 165. 



§§ 124-125 


PAYMENT 


70 C.J.S. 


strument was accepted as payment. An agreement 
to accept such an instrument as payment need not, 
however, necessarily be shown by direct testimony,^ 
but it may be inferred from facts, circumstances, 
and the conduct of the parties.^ Entries on the 
creditor’s books showing payment of the debts are 


not .conclusive of the question whether a note of 
the debtor^® or of a third personal constitutes pay¬ 
ment of the debt. When checks are shown to have 
been paid, transfer of their sum to the payee is 

proved.^2 


G-. TRIAL AND REVIEW 


§ 125. Questions of Law and Fact 

a. In general 

b. Taking issue from jury 

a. In General 

The question of payment usually is one of fact. 

The question of payment ordinarily is one of 
factjts which, on conflicting evidence, is for the 
juryi^ or the trial court sitting without a jury.^S 
Questions as to the genuineness of a receipt,^® 


whether the payment evidenced by it was in fact 
made,i'7 and whether it represents a full or only 
a partial payment's are likewise for the jury on 
conflicting evidence. 

On the other hand, the legal effect of acts done, 
as to whether or not a payment is thereby effectu¬ 
ated, is a question of law for the court and 
when a receipt is unquestioned it is for the court to 
determine its meaning and effect.^o 


Pasrmezit according’ to tenor 

In administratrix’ action to recov¬ 
er money which decedent during his 
lifetime had intrusted to defendant, 
burden of proof required of defend¬ 
ant to show that collection of check 
was authorized was satisfied by proof 
that check was indorsed by payee, 
and payment made according to 
check’s tenor.—Bodgers v. Fleming, 
188 A. 861, 325 Pa. 228. 

8. Mo.—Wolf son v. Baltimore Bank 
of Kansas City, App., 157 'S.W.2d 
560. 

3. Cal.—Kern v. Henry, 31 P.2d 454, 
138 Cal.App. 46. 

Iowa.—^Hockert v. iNTew York Life 
Ins. Co., 276 K.W. 422, 224 Iowa 
789. 

Ky.—Breathitt County Board of Ed¬ 
ucation V. Cockrell, 38 S.W.2d 660, 
238 Ky. 694. 

Mich.—^Wriggelsworth v. Lott, 11 jN". 
W.2d 843, 307 Mich. 161, 150 A.L. 
B. 856. 

Mo.—^Wolfson V. Baltimore Bank of 
Kansas City, App., 167 'S.W.2d 560. 
48 C.J. p 728 note 77. 

Best proof of payment 

Contention that checks and orders 
did not constitute best proof of pay¬ 
ment by defendants of account for 
plaintiff’s labor on ground that de¬ 
fendants should have produced per¬ 
sons to whom checks were payable 
could not be sustained where it was 
not shown that plaintiffs made any 
effort to summon such persons or 
that it was impossible for them to do 
so.—Cliff V. Benhard & Clopton, La. 
App., 185 'So. 673. 

10- Mass.—^Brigham v. Lally, 130 
Mass. 485. 

11. Minn.—^Farmers’, etc.. State 
Bank v. Nummedahl, 207 N.W. 313, 
165 Minn. 144. 


12 . Ky.—^Castleman v. Bustenholtz, 
140 S.W. 170, 145 Ky. 146. 

48 C.J. p 729 note 80. 

13. Ariz.—Corpus Juris quoted in 
International Harvester Co. of 
America v. Davotvich, 24 P.2d 375, 
378, 42 Ariz. 249. 

Ind.—^Kerfoot v. Kessener, 84 ]Sr.E.2d 
190— Sam v. Allie, 51 H.E.2d 393, 
114 Ind.App. 156. 

N.Y.—^Milford 'Spinning & Weaving 
Corporation of New Hampshire v. 
Manowitz, 196 N.Y.S. 611, 203 App. 
Div. 415. 

48 C.J. p 729 note 90, 

14. U.S.—^John Irving Shoe Co. v. 
Dugan, C.C.AMass., 93 F.2d 711. 

Ala.—Griswold v. Duke, 140 So. 427, 
224 Ala. 402—Birmingham News 
Co. V. Crane, 130 So. 681, 222 Ala. 
47. 

Ariz.—Corpus Juris quoted in Inter¬ 
national Harvester Co. of America 

V. Davotvich, 24 P.2d 375, 378, 42 
Ariz. 249. 

Ark.—Hentschel v. Hamilton, 34 S. 

W. 2d 749, 182 Ark. 1185. 

Ga.—Jenkins v. Elliott, 178 S.E. 702, 
180 Ga. 303—Carroll Lumber Co. v. 
Marshall, 7 S.E.2d 781, 62 Ga.App. 
64. 

Ind.—Gradeless v. Gradeless, 49 N.E. 

2d 398, 114 lnd.App. 10. 

Mont.—^Phelps v. Union Central Life 
Ins. Co., 88 P,2d 58, 108 Mont. 78. 
N.Y.—Marchesa v- Lobue, 168 N.Y.S. 
610. 

Okl.—‘State Nat. Bank of Shawnee v. 
Woodward, 276 P. 1045, 136 Okl. 
26. 

Pa.—^Miller v. Wayne Title & Trust 
Co., Com.Pl., 31 Del.Co. 65, appeal 
dismissed 29 A.2d 206, 150 Pa.Su- 
per, 536. 

B.I.—^Leone v. Kebabian, 149 A. 113. 
Wash.—Shell Oil Co. v, Henry, 14 P. 

2d 32, 169 Wash. 438. 

48 C,J. P 729 note 91. 
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Pull satisfaction 

In suit to recover balance alleged¬ 
ly due on mortgage bond, question 
whether defendant had made pay¬ 
ment in full satisfaction of mort¬ 
gage debt was one for the jury.—^In¬ 
dependent Realty Co. v. Friedland, 43 
A2d 877, 133 N.J.Law 213. 

G-ift or payment of debt 
Conflicting evidence as to whether 
money delivered to creditor by third 
persons was intended as gift or pay¬ 
ment of debtor’s obligation was for 
jury.—^U, S. Fidelity Guaranty Co. 

V. State ex rel. Shull, 36 P. 2d 47, 169 
Okl. 59. 

15. Ind.—Sam v. Allie, 51 N.E.2d 
393, 114 Ind.App. 156. 

16. Pa.—^Paige v. Paige, 63 Pa.Su- 
per. 311—^Bailey v. Wyrick, Com. 
PI., 1 Lebanon 249. 

R.I.—Gunn v. McCabe, 139 A. 916, 49 
B.I. 128. 

17. Ala.—^Penney v. Grant, 79 So. 
271. 16 Ala.App. 510. 

48 C.J. p 729 note 93. 

18. Iowa.—^McGuire v. Interurban 
R. Co., 200 N.W. 65, 199 Iowa 203. 

Pa.—^Bergner v. Samuels, Com.Pl., 61 
Lanc.L.Rev. 429. 

48 C.J. p 729 note 94. 

Items covered 

In suit for balance due on contract, 
whether weekly payment receipts 
marked ‘'paid in full” o'r "paid to 
date” covered only the stacking of 
lumber by plaintiff under original 
contract, or included additional work 
of unloading trucks and separating 
lumber under supplemental contract, 
was for jury.—^Krebs v. Coon, 210 S. 

W. 2d 812, 213 Ark. 412. 

19. N.H—Frost v. Martin, 29 N.H 
306. 

48 C.J. p 730 note 95. 

20. Cal.—^McKenzie v- Ray, 143 P. 
1018, 168 Cal. 618. 

48 C.J. p 730 note 96. 
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Effect of part payment. Whether an inference 
of an admission of continued indebtedness may be 
drawn from a part payment is a question of fact 
for the jury.21 

b. Taking Issue from Jury 

The court may take the issue of payment from the 
jury and direct a verdict where the evidence affords only 
one reasonable inference. 

A verdict may be directed where there is no ma¬ 
terial conflict in the evidence tending to show pay¬ 
ment's or nonpayment,S3 or where the evidence is 
insufficient to justify submission of the issue to 
the jury,S4 or where a presumption of payment 
arises from lapse of time and the evidence is such 
that a contrary verdict would be set aside but 
uncontradicted evidence of payment of the prin¬ 
cipal of a debt does not entitle the debtor to a 
general peremptory instruction in his favor where 
payment of interest which was due is not shown.ss 

§ 126. - Presumption of Pa 5 nnent 

Questions as to presumption of payment and rebuttal 
thereof are for the jury on conflicting evidence, but where 
the facts are undisputed the sufficiency of the evidence 
to rebut a presumption of payment may become a ques¬ 
tion of law for the court. 

The question whether a payment is to be pre¬ 
sumed ordinarily is one of fact for the jury.^^ 
Whether the evidence to rebut a presumption of 
payment is true is also a question for the juryj^s 
but whether the facts and circumstances relied on, 
if true, are sufficient to give rise to a presumption 
of nonpayment or rebut the presumption of pay¬ 
ment is a question of law for the court.29 So, when 
the evidence is uncontradicted,30 and there is no 
question of credibility of the witness,it is the 
duty of the court to pass on its sufficiency and not 


to submit the issue to the jury; and, if the debtor 
himself pro-ves such facts as repel the presumption, 
he cannot demand that the issue be submitted to the 

jury.3 2 

§ 127. -- Manner, Form, and Medium of 

Payment 

a. In general 

b. Payment other than in money 

a. In G-eneral 

What manner, form, or medium of payment has been 
agreed on by the parties generally is a question of fact 
for the jury, but what constitutes lawful money is a 
question of law for the court. 

The questions whether a remittance by mail is 
the usual mode, when a creditor in general terms 
directs his debtor to remit money to him, without 
prescribing the mode,33 and whether payments by 
the debtor to a third person were made with the 
creditor's consent or agreement that the debt should 
be thereby discharged pro tanto,34 are questions for 
the jury. What is lawful money is a question of 
law for the court ;35 but St is a question for the 
jury to determine, when the matter is in dispute, 
in what medium a debt or obligation is to be paid 
or discharged,33 as whether or not a contract or 
bond made during the Civil War calling for the 
payment of dollars contemplated Confederate dol- 

lars.37 

b. Payment Other than in Money 

On conflicting evidence, ordinarily It is a question of 
fact whether or not the creditor consented to accept pay¬ 
ment in a medium other than money. 

On conflicting evidence, ordinarily it is a ques¬ 
tion of fact whether or not there was an agree- 


21. Ind.—-Barrett v. Sipp, 98 N.E. 
310, 50 Ind.App. 304. 

22. U.S.—^Weidenfeld v. Pacific Imp. 
Co., C.C.A.N.Y., 43 F.2d 817, cer¬ 
tiorari denied 61 S.Ct. 102, 282 U. 
S. 890, 75 UEd. 784. 

48 C.J. p 732 note 36. 

23. Ill.—^Wilson v. Glens Palls Ins. 
Co., 32 N.E.2d 961, 309 IlLApp. 286. 

48 C.J. P 732 note 36. 

24. Tex.--Huff v. Powell, 107 S.W. 
364, 48 Civ.App. 582. 

Evidence Iteld sufficient 
To take case to jury. 

N.C.—Phillips & Buttorff Mfff. Co. v. 

Call, 192 S.E. 105, 211 N.C. 730. 
Pa.—Goldstein v. Goldstein, 33 A.2d 
80, 162 Pa.Super. 570. 

25. N.Y.—Owen v. Calhoun, 8 JST.Y. 
S. 447, 55 Hun 608—^Brotherson v. 
Jones, Lalor p 171, 

70 C.J.S.—22 


26. Miss.—Turner v. Osborn, 64 So. 
721, 106 Miss. 737. 

27. Vt.—Kimball v. Ives, 17 Vt. 433. 
48 C.J. P 730 note 98. 

28. Pa.—^Russo v. Roberts, 200 A. 
76, 331 Pa. 173—^Krewson v. Erny, 
45 A.2d 240, 158 Pa.Super. 380— 
Russo V. Roberts, Com.Pl., 54 
Montg-.Co. 127. 

48 C.J. p 730 note 1. 

Evidence held sufficient 
To take question of rebuttal to ju¬ 
ry.—In re Delligan's Estate, 13 A.2d 
282, 111 Vt. 227. 

29. Pa.—^Krewson v. Erny, 45 A.2d 
240, 158 Pa.Super. 380—^Parrante 
V. Orrico, Oom.Pl., 20 Leh-Li.J. 239. 

48 aJ. P 730 note 2. 

30. N.C.—Grant v. Burgwyn, 84 N.C. 
560. 


Pa.—Gilmore v. Alexander, 112 A. 9, 
268 Pa. 415. 

31. Pa.—Gilmore v. Alexander, su¬ 
pra—^Parrante v. Orrico, 35 'A.2d 
575, 154 Pa.Super. 165. 

32. Pa.—^McQuesney v. Hiester, 33 
Pa. 435. 

33. Va.—Gross v. Criss, 3 Gratt. 262, 
44 Va. 262. 

34. Pa.—Anspach v. Christman, 44 
Pa.Super. 99. 

35- Md.—^Chesapeake Bank v. Swain, 
29 Md. 483. 

36. S.C.—Chalmers v. Jones, 23 S.C^ 
463, 

Va.—Effinger v. Kenney, 24 Gratt. 
116, 65 Va. 116. 

37. S.C.—Chalmers v. Jones, 23 S.C. 
463. 

Va.—^Effinger v. Kenney, 24 Gratt. 
116, 65 Va. 116. 
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ment oi consent on the part of the creditor to re¬ 
ceive payment in some medium other than money,^8 
as in goods and chattels^s or real estate,or a 
certificate of deposit'll It is also generally a ques¬ 
tion of fact whether a negotiable or other instru¬ 
ment was accepted as absolute payment or merely 
as conditional payment or additional security, 
as in the case of a bill^^ or note,'^l including that 
of a third person, or a check,or an order on 
a third person,and whether a delay by the credi¬ 
tor in refusing to accept such paper as payment 
or in returning it was unreasonable, so that he 
must be deemed to have accepted it as such.i® 


However, under some circumstances the issue 
whether a note constituted payment may become a 
mixed question of law and fact.'^^ 

§ 128. - Application of Payment 

The intention of the parties with respect to the appli¬ 
cation of payments ordinarily is a question of fact. 

In general, the intention of the parties as to which 
of two or more debts a payment is to be applied on, 
or, when only one debt is shown, whether the pay¬ 
ment was to be applied thereon, is a question of 
fact for the jury or trial court sitting without a 
jury;^^ and so, where the creditor has applied a 


38. Mich.—Just v. Porter, 31 
4*U, 64 Mich, 565. 

48 C.J. P 730 note 14. 

39. Pa.—^Anspach v. Christman, 44 
Pa.Super. 99. 

48 C.J. P 730 note 15. 

40. N.Y.—Marchesa v. Lobue, 168 N. 
Y.‘S. 610. 

41. Ohio,—Chase v. Brunda^e, 51 N. 
E. 31, 68 Ohio St. 517. 

Tenn.—Union Bank v. Smiser, 1 
Sneed 501, 

42. Cal.—Kern v. Henry, 31 P.2d 
454, 138 Cal.App. 46. 

Iowa.—^Kruidenier Cadillac Co. v. 
Manhardt, 263 N.W. 282, 220 Iowa 
787. 

Mass.—Cochrane v. Zahos, 189 N.E. 
831, 286 Mass. 173. 

43. Mich.—Craddock v. Dwig’ht, 48 
N.W. 644, 85 Mich. 587. 

48 C.J. p 730 note 18. 

44. U.S.—Piel Const. Go. v. Com¬ 
monwealth of Pennsylvania, to Use 
of Hendricks, C.C.A,Pa., 35 P.2d 
265. 

Cal.—Swan v. Smith, 283 P. 829, 102 
Cal.App. 541. 

Mass.—Saulenas v. Penn, 192 N.E. 
42, 207 Mass, 409—Fratta v. Ros¬ 
setti, 177 N.E. 890, 277 Mass. 98. 
mro.—Scheer v. Brooks, 65 'S.W-2d 107, 
333 Mo. 1201. 

48 C.J. p 730 note 19. 

Evidence held insufficient to raise ju¬ 
ry q.ttestion 

(1) In contractors’ action to recov¬ 
er reasonable value of work per¬ 
formed and services rendered under 
contract providing* that work was to 
be done for certain consideration rep¬ 
resented by notes which, on accept¬ 
ance of proposal, should be indorsed 
without recourse by the contractee 
or other payee therein named and de¬ 
livered to the contractors, evidence 
that notes did not constitute pay¬ 
ment was insufficient for jury.— 
Brown v. Marion Finance Co., 123 P. 
2d 187, 168 Or. 358. 

(2) Whether individual note of 
purchaser of land for joint adven¬ 
ture operated as payment of indebt¬ 
edness of joint adventure was not 


question for jury, where only evi¬ 
dence was testimony of purchaser 
that he “‘handed over" note in pay¬ 
ment of balance of purchase price.— 
Manatee Loan & Mortgage Co. v. 
Manley’s Estate, 175 A, 14, 106 Vt. 
356. 

45. Cal.—Kern v. Henry, 31 P.2d 
454, 138 CahApp. 46. 

Pa.—Lynam v. Norducci, 98 Pa.Su¬ 
per. 481. 

Wash.—Gattavara v. Caldwell, 12 P- 
2d 593, 168 Wash. 484. 

48 C.J. P 731 note 20. 

46. Iowa.—^Hockert v. New York 
Life Ins. Co., 276 N.W. 422, 224 
Iowa 789—^Kruidenier Cadillac Co. 

V. Manhardt, 263 N.W. 282, 220 

Iowa 787. 

Mass.—Cochrane v. Zahos, 189 N.E. 
831, 286 Mass. 173. 

Mich.—^Wriggelsworth v. Lott, 11 N. 

W. 2d 843, 307 Mich. 161, 150 A.L. 
K. 856. 

48'C.J. p 731 note 21. 

Effect of notations 

I (1) Evidence presented question 
for jury whether checks given by de- 
I cedent during his lifetime to claim- 
: ant, who was decedent’s niece by 
marriage and who lived in same 
household, were to be used for pur¬ 
chasing groceries and were not in¬ 
tended in payment of claimant’s 
services, where claimant testified 
that the recitations on the checks 
that they were for full payment for 
services were not placed upon checks 
until after she had endorsed and 
cashed them.—Kopp v. Traders Gate 
City Nat. Bank. 210 S.W.2d 49, 357 
Mo. 659. 

(2) In action on assignment which 
was complete and valid on its face 
and stipulated that payment should 
be made from first payment on a con¬ 
tract between assignors and a third 
person, evidence of check which was 
given by third person to assignee 
and was indorsed by one of assign¬ 
ors, and which noted on its face that 
it was the first payment on contract 
referred to in assignment, estab¬ 
lished payment and discharge of as¬ 
signment and so warranted grant¬ 
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ing of nonsuit.—^Hutchinson, Inc., v. 
Jeffery, 12 A.2d 624, 124 N.J.Law 
373. 

Signature of payee 

In action to recover money intrust¬ 
ed to defendant, wherein it was con¬ 
tended that signature of payee of 
defendant’s check for sum sought 
was forged, evidence of person qual¬ 
ified as competent to pass on gen¬ 
uineness of questioned signatures 
that signature of payee was not 
forged was held sufficient for jury 
on question of payment.—^Rodgers v. 
Fleming, 188 A. 861, 326 Pa. 228. 

47. Mich.—Bond v. McMahon, 64 N. 
W. 281, 94 Mich. 557. 

48 C.J. p 731 note 22. 

48. Mich.—^Wriggelsworth v. Lott, 
11 N,W.2d 843, 307 Mich. 161, 150 
A.L.R. 856. 

Or.—Joppa V. Clark Commission Co., 

I 281 P. 834, 132 Or. 21. 

48 C.J. p 731 note 24. 

Diligence 

Reasonable time and diligence in 
presenting check for payment held 
for jury,—^McDaniel v. Mackey, 150 
S.E. 439, 40 Ga.App. 517. 

Out-of-town bank 

Or.—^Joppa V. Clark Commission Co., 
281 P. 834, 132 Or. 21. 

49. Wash.—^Norman v. Meeker, 158 
P. 78, 91 Wash. 534, Ann.Cas.l917D 
462. 

Past-due iustallments 

Whether note for past-due install¬ 
ments is given and accepted in lieu 
of cash as payment for such install¬ 
ments is mixed question of law and 
fact.—McHugh v. Rosaia, 51 P.2d 
616, 184 Wash. 463. 

50. Mo.—Short v. White, 133 S.W. 
2d 1039, 234 Mo.App. 499. 

Mont.—Ingman v. Hewitt, 86 P.2d 
653, 107 Mont. 267. 

R.I.—^Beagan v. Citizens Sav. Bank, 
30 A.2d 105, 68 R.I. 509. 

Tex.—^J. E. Earnest & Co. v. Word, 
152 S.W.2d 325, 137 Tex. 16—Gour- 
ley V. Iverson Tool Co., Clv.App., 
186 S.W.2d 726, refused for want 
of merit. 

48 C.J. P 731 note 28. 
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payment otherwise than as directed by the debtor, 
it is for the jury to determine whether the debtor 
acquiesced in such application but if there is no 
conflict in the evidence the question is one for the 
court.52 Where neither party has applied the 
payment or manifested any intention as to how it 
should be applied, its application is a question of 
law for the court.^3 

Whether a debt was due at the time of a pay¬ 
ment, so that the creditor could at his option apply 
the payment thereon, is a question of fact for the 

jury.54 

§ 129. Instructions 

The instructions with respect to payment must state 
the law correctly, must be supported by the pleadings and 
evidence, and must not invade the province of the jury. 

The rules relating to instructions in civil ac¬ 
tions in general govern the necessity and propriety 
of instructions as to payment.55 Accordingly, 
the instructions must be supported by the plead- 
ings56 and evidence,®^ and must not invade the 
province of the jury,58 or assume as facts mat¬ 
ters not proved,5 9 or give undue prominence to a 
slight and inconclusive circumstance.60 The in¬ 
structions must state the law correctly,61 and must 
not be misleading, even though, abstractly con¬ 
sidered, they state correct propositions of law.62 
Where payment is neither pleaded nor proved, no 
instruction relating thereto should be given.03 

Since, as discussed supra § 120, payment must 
be proved by a preponderance of the evidence, 
an instruction which permits the jury to speculate 
on the probabilities as to whether or not it has 

51. N.T.—^Root v. Kelley, 80 N.T.S. 

482, 39 Misc. 530. 

52. Mich.—Gillett v. Knowles, 56 IST. 

W. 218, 97 Mich. 77. 

N.T.—^Mittleman v. Todd, 140 IST.T.S. 

650, 155 App.Div. 924. 

53. Ind.—Rogers v. State, 99 Ind. 

218. 

Ky.—Nut all v, Brannin, 5 Bush 11. 

54. N.T.—^North American Fish¬ 
eries, etc., V. Green, 186 N.Y.S. 313, 

195 App.Div. 250. 

Application by creditor see supra § 

57 et seq. 

55. Ga.—Teasley v. Bradley, 35 S.EJ. 

782, 110 Ga. 497, 78 Am.S.R. 113. 

CaUixLg attention to defense 

Where payment is pleaded and evi¬ 
dence to support it is introduced, 
the court must call the jury's atten¬ 
tion to the defense,—Teasley v. 

Bradley, supra. 

56. Mass.—^Brown v. Bishop, 114 N. 

E. 316, 225 Mass. 276. 


been made is erroneous.64 An instruction that if 
the jury believe that the creditor has been fully 
paid he cannot recover has been held, however, not 
so general as to be objectionable.65 

Curing error by further instructions. An errone¬ 
ous instruction that a receipt of payment of ac¬ 
counts is prima facie evidence of payment of notes 
is not cured by a subsequent instruction that the 
burden of proving payment of the notes is on the 
creditor,66 since, according to the first instruction, 
he had done that by producing the receipt.67 If, 
however, when the instructions given are considered 
as a whole, no error appears, the inaccuracy or in¬ 
completeness of one of them is not ground for ob- 

jection.68 

Burden of proof. Where payment is in issue, 
the court may properly instruct the jury that the 
burden is on the one pleading payment to prove 
it,69 except where there is a presumption of pay¬ 
ment, in which case such instruction should not be 
given.'^6 Where it is contended that payment was 
made by a third person who assumed the debt, an in¬ 
struction that the debtor has the burden of prov¬ 
ing a discharge both of himself and of such third 
person is erroneous,'^^ and an instruction that de¬ 
fendant has the burden of proving payment is er¬ 
roneous even though a plea of payment has been 
filed, where the real controversy does not involve 
payment but does involve the terms of a contract 
as to which the burden of proof rests on plaintiff.'^^ 
Where inconsistent instructions on the burden of 
proof are given, the judgment must be reversed, 
since it is impossible to determine which instruc¬ 
tion the jury followed.'^3 

64. Ill.—^Howell V, Empire State 
Surety Co., 183 Ill.App. 220—Boon 
V. Bliss, 98 IlLApp. 341. 

65. Ga.—Evans v. Collier, 4 S.E. 266, 
79 Ga. 319. 

66 . Ill.—^Iillller v. Craig. 23 Ill.App. 
128, reversed on other grounds 103 
Ill. 605. 

67. Ill.—^Miller v. Craig, supra. 

68 . Iowa.—Jones v. General Constr. 
Co.. 129 N.W. 830, 150 Iowa 194. 

69. N.J.—^Adamski v. Naurot, 138 A. 
305, 6 N.J.Misc. 762. 

48 C.J. p 732 note 52. 

70. Ill.—Weakley v. Mizell, 193 Ill. 
App. 494. 

71. Miss.—Crow v. Burgin, 38 So. 
625. 

72. Ill.—Tregoning v. Tregoning, 
262 Ill.App. 489. 

73. Ill,—Lasswell v. Gahan, 122 Xll. 
App. 513. 

48 C-J. P 732 note 56. 


N.T.—Sheldon v. Heaton, 47 N.T.S. 

1124, 22 App.Div. 308. 

57. Md.—^ETazer v. Ennis, 165 A. 
198, 164 Md. 351. 

58- Ga.—^English v. English, 69 Ga. 
636. 

48 C.J. P 732 note 44. 

59- Ill.—Swift V. Mutter, 115 Ill. 
App. 374. 

Iowa.—Ludwig v. Blackshere, 71 N. 
W. 356, 102 Iowa 366. 

60. Ill.—^Aultman v. Connor, 25 Ill. 
App. 654. 

61. N.T.—Goldstein v. Sydney M. 
Innerfield, Inc., 63 N.T.S.2d 436, 

62. Ala.—Porter v. Watkins, 71 So. 
687, 196 Ala. 333. 

48 C.J. p 732 note 43. 

IiLStrxictioii held not misleading 
Ga.—Trustees of Jesse Parker Wil¬ 
liams Hospital V. Nisbet, 14 S.E. 
2d 64, 191 Ga. 821. 

63- Mo.—Magie v. Coffman, App., 91 
S.W.2d 196. 

48 C.J. p 732 note 47. 
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Preemptions. Where the jury are instructed 
relative to the presumption of payment arising- from 
lapse of time, and facts tending to account for the 
interval or delay or showing an admission of non¬ 
payment are in evidence, the jury should also be 
instructed to consider such facts as tending to re¬ 
but the presumption but the mere fact that the 
court instructs the jury as to such presumption does 
not alone require an instruction as to its rebuttal. 
Where the character of the debtor*s possession of 
an obligation is in controversy, as to whether it 
is rightful or fraudulent, it is erroneous to instruct 
that possession of an obligation is presumptive 
evidence of payment.'^6 Where the nonproduction 
of an obligation is not the sole fact in evidence 
bearing on 'the question of payment, there is no 
occasion to charge on any presumption that would 
or would not arise from that fact alone.'^'^ 

Medium of payment. An instruction on pay¬ 
ment in a medium other than money which leaves 
out of consideration the necessity of consent or 
agreement to receive such medium in payment is 
erroneous.There is no error in refusing to in¬ 
struct that a debt is discharged if the creditor ac¬ 
cepted a specified medium under the agreement that 
it should constitute payment, where there is no evi¬ 
dence on which to found such an instruction.79 

When an obligation was payable in Confederate 
currency, it was held erroneous not to charge the 
jury on the provisions of a scaling act fixing the 
rate of payment in federal money.so 

Application of payment. The court may and 
should properly instruct the jury on the law re¬ 
lating to an issue of the application of a payment.^^ 
Where the application of a payment is a question 


of fact, the court should instruct the jury to take 
into consideration all the evidence in determining 
the intention of the parties,^^ and should direct 
how the payment should be applied on the state of 
facts found by the jury to exist ,*83 and ordinarily 
it is proper to state the general rule that the oldest 
item of an account will be first paid.84 Where 
there is conflicting evidence as to whether a pay¬ 
ment was directed or agreed to be applied to a 
particular debt or obligation, it is error to instruct 
the jury how to apply it without first requiring them 
to find whether any direction or agreement as to 
its application was made;85 and the court should 
not charge that the money received by the creditor 
became his property, since the jury might believe 
therefrom that he was not bound to apply it as 
directed or agreed.^® An instruction that the cred¬ 
itor cannot recover on a debt on which the debtor 
had expressly directed a payment to be applied is 
erroneous where there is evidence showing that 
the debtor had theretofore acquiesced in its ap¬ 
plication to other debts.87 The court is authorized 
to give instructions relating to the creditor’s right 
to apply a payment on debts or obligations other 
than the one in suit where the evidence shows their 

existence.^8 

Receipts. Where a receipt or receipted bill is 
in evidence, it is the duty of the court to give spe¬ 
cific instructions as to its legal effect in discharging 
the burden of proof.89 An instruction that a re¬ 
ceipt is evidence of the highest and most satisfac¬ 
tory character is not justified, in view of the re- 
buttability of the receipt,*90 and an instruction 
that a receipt is conclusive in the absence of a 
showing of misrepresentation, fraud, or mistake is 
too narrow.9l Jt is not error to refuse to instruct 


74. Ga.—^Patterson v.. Campbell, 71 
S.B. 1117, 136 Ga. 664. 

Ky.—'Stockton v. Johnson, 6 B.Mon. 
408. 

75. Ga.—Georg-e v- McCurdy, 157 S. 
R 219, 42 Ga.App. 614. 

Charge that mere lapse of time 
did not raise presumption of pay¬ 
ment of note, but could be consid¬ 
ered, was not erroneous for failure to 
itate presumption was rebuttablA— 
George v. McCurdy, supra. 

76. Okl.—Caulk v. Carlson, 145 P. 
335, 44 Okl. 532. 

77. Ga.—^Thompson v. Thompson, 3 
S.R 261, 77 Ga. 692. 

78. Cal.—Comptoir R’Escompte de 
Paris v. Dresbach, 20 P. 28, 78 Cal. 
15. 

Wash.—^V^rhite v. Panama Lumber, 
etc., Co., 240 P. 913, 136 Wash. 554. 


79. Mo.—^McMurray v. Taylor, 30 
Mo. 263, 77 Am.D. 611. 

Poreign money 

In action to recover amount of al¬ 
leged loan, wherein offset for gro¬ 
ceries was claimed, where amount 
borrowed was in dollars, and amount 
charged for groceries and credit al¬ 
lowed was in dollars, instruction 
based on assumption that obligation 
to pay was in a foreign money rath¬ 
er than in dollars was properly re¬ 
fused.—^Lucci V. Lucci, 99 P.2d 393, 2 
Wash.2d 624. 

80. Ga.—^Hood v. Townsend, 40 Ga. 
70. 

81. N.X —^Zacharewitz v. Stamato, 
147 A. 379, 7 N.J.Misc. 847. 

Okl.—^Antrim Lumber Co. v. Snell, 
36 P,2d 920, 169 Okl. 314. 

82. Ill.—Snell v. Cottingham, 72 Ill. 
124. 

48 C.J. P 733 note 67. 
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83. Ky.—Hoskins v. Brown, 84 S.W. 
767, 27 Ky.L. 216. 

84. Ga.—Lawton v. Blitch, 10 S.E. 
353, 83 Ga. 663. 

85. Ala.—^Turrentine v, Grigsby, 23 
So. 666, 118 Ala. 380. 

86. Tex.—^Keed v'. Corry, Civ.App., 
61 S.W. 157. 

87. Ala.—Boyd v. Jones, 11 So. 405, 
96 Ala. 305, 38 Am.S.R. 100. 

88. Iowa.—^Marshall Dental Mfg. Co. 
* V. Harkens on, 50 N.W. 559, 84 Iowa 

117. 

89. R.I.—^Eagle Brewing Co. v. Col- 
aluca, 94 A. 680, 38 B.L 224, 

90. R.L—^Eagle Brewing Co. v. Col- 
aluca, supra. 

91. W.Va.—^Holcombe v. Laurel 

Creek Coal Co., 123 S.E. 248, 95 W. 
Va. 473. 
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that a receipt will stand where the evidence is 
equally balanced, since the requested instruction 
does not exclude the receipt in comparing the 
weight of the evidence on one side with that on the 
other.92 A prayer for an instruction that a check 
with the words “settlement in full” written there¬ 
on constitutes a receipt is properly denied in the 
absence of proof that such words were on the check 
when it was negotiated,such an instruction 
is proper where such proof has been furnished.94 

Definition of words or phrases used. An instruc¬ 
tion as to the necessity of returning the bills of 
a suspended bank given in payment, which fails 
to define “a reasonable time” has been held errone- 
ous.95 

§ 130. Verdict and Findings 

A verdict of a jury or findings by the court or referee, 
on an issue of payment, are governed by the rules relat¬ 
ing to verdicts and findings in civil actions generally. 

A verdict of a jury or findings by the court or a 
referee, on an issue of payment, are governed by 
the rules relating to verdicts and findings in civil 
actions generally. 9 6 

The determination by the jury of an issue of pay¬ 
ment ordinarily may be expressed by a general 
verdict for the creditor for the amount found due 
after deducting all payments admitted or proved.97 


Where the evidence as to payment is conflicting, 
the general rule as to the conclusiveness of a ver¬ 
dict based on conflicting evidence is applicable.^s 

In accordance with the general rules relating to 
findings of fact, which ordinarily control in respect 
of findings as to payment,99 a finding that payment 
has not been made in full leaves open the question 
whether it has been made in part.^ A finding that 
notes were given “in compromise, settlement and 
cancellation” of a debt amounts to a finding that 
they were given and received in payment,9 and a 
finding that the creditor received and accepted a 
note is equivalent to a finding of payment where 
the contract provided for payment by note ,*9 but 
a finding merely that the creditor received a bill 
or note for the amount of his debt^ or that he ac¬ 
cepted a note as evidence of the debt^ is not equiva¬ 
lent to a finding that it was accepted in payment. 
The application of a payment according to the 
agreement of the parties is not established by a 
finding that it was applied in accordance with 
such agreement “and the state of the accounts.”® 

§ 131. Review 

The rules as to appeal and error in civil actions 
are discussed in Appeal and Error. 

Examine Pocket Parts for later cases. 


IX. EECOVERY OP PAYMEOTS 


§ 132. Voluntary Pa 5 nnents 
The recovery of voluntary payments is discussed 
infra §§ 133-144. 

Examine Pocket Parts for later cases. 

§ 133. - Recoverability in General 

As a general rule, a person cannot, either by way 


of set-off or counterclaim, or by direct action, recover 
back money which he has voluntarily paid with a full 
knowledge of all the facts, and without any fraud, duress, 
or extortion, although no obligation to make such pay¬ 
ment existed. 

Except where otherwise provided by statute,'^ 
it is a well settled general rule that a person can¬ 
not, either by way of set-off or counterclaim,^ 


S2. R.I.—^Eag-le Brewing Oo. v. Col- 
aluca, 94 A. 680, 38 R.I. 224. 

23. Md.—Owings v. DayhofC, 151 A. 
240, 159 Md. 403. 

94- Md.—Owings v. DayhofE, supra. 

95. Wis.—Townsends v. Racine 
Bank, 7 Wis. 185. 

% 

96. Okl.—^Bradley, etc., Co. v. Mc¬ 
Laughlin, 208 P. 1032, 87 Okl. 34. 

97. Md.—^Rohr v. Anderson, 51 Md. 
205. 

98. Okl.—^Bradley, etc., Co. v. Mc¬ 
Laughlin, 208 P, 1032, 87 Okl. 34. 

48 C.J. p 733 note 87. 

99. Vt.—^Hammond's, Inc. v. Fland¬ 
ers, 191 A. 925, 109 Vt. 78. 

Xailure to find separate facts 

In action to recover balance al¬ 
legedly due on account, where court 
merely recited what evidence was or 


tended to show on part of each par¬ 
ty, and did not find separate facts, 
finding that defendant had made out 
his case showing payment was held 
insufficient to support judgment for 
defendant.—^Hammond's, Inc., v. 
Flanders, supra. 

Time of payment 

Where petition alleged, and an¬ 
swer denied, payment before certain 
date, and court submitted question 
whether debt had been paid and 
jury answered that debt had been 
paid, finding was that debt had been 
paid before date specified.—Lee v. 
Arlington Peanut Co., 169 fe.E. 1, 
176 Ga. 816. 

1 . N.C.—^Barnes v. Brown, 69 N.C. 
439. 

2. Minn.—Wiley v. Bean, 69 N.W. 
629, 67 Minn. 62. 
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3- Cal.—Taylor v. King, 282 P. 
1017, 102 Cal.App. 361. 

4. N.Y.—'Crane v. McDonald, 45 
Barb. 354. 

5. Ind.—State v. Adams, 118 N.E. 
680, 187 Ind. 165. 

6. Vt—^Ballantina v. Penn, 92 A. 
3, 88 Vt. 166. 

7. Ga.—Mitchell v. Holden, 199 S. 
B. 835, 58 Ga.App, 712. 

Idaho.—Corpus Juris cited in Breck- 
enridge v. Johnston, 108 P.2d 833, 
838, 62 Idaho 121. 

Wash.—Corpus Juris cited iu Max¬ 
well V. Provident Mut. Life Ins. 
Co. of Philadelphia, 41 P.2d 147, 
150, 180 Wash. 560. 

48 C.J. p 734 note 5. 

8. U.S,—Corpus Juris quoted in 
Pure Oil Co. v. Tucker, C.C.A 
Iowa, 164 F.2d 945, 947. 
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Ariz.—Corpus Juris cited in G-onza- 
lez & Co. V. Thomas, 25 F.2d 552, 
554, 42 Ariz. SOS. 

Ga.—Strachan Shipping- Co. v. City 
of Savannah, 147 S.E. 555, 108 Ga. 
309, followed in Southern Steve¬ 
doring Co. V. City of Savannah, 
147 S.E. 558, 168 Ga. 316—Mitchell 
V. Holden, 199 S.E. 835, 58 Ga.App. 
712. 

Idaho.—Corpus Juris cited in Breck- 
enridge v. Johnston, 108 P.2d 833, 
838, 62 Idaho 121. 

ITeb.—^Kunkel Auto Supply Co. v. 
Leech, 298 N.W. 150, 139 Neb. 516 
—Meyer v. Rosenblatt & Son, 229 
N.W. 771, 119 Neb. 471. 

Okl.—Corpus Juris <auoted in Owens 
V. Cohlman, 78 P.2d 292, 294, 182 
Okl. 380. 

S.D.—Corpus Juris q,uoted in Hood 
V. Sioux Steel Co., 287 N.W. 636, 
639, 67 S.D. 1. 

Tenn.—Standard Oil Co. of Louisi¬ 
ana V. Petroleum Products Stor¬ 
age Co., 44 S.W.2d 317, 163 Tenn. 
565—Corpus Juris cited in Hene- 
gar V. Brannon, 137 S.W.2d 889, 
891, 24 Tenn.App. 1—Corpus J-nris 
cited in Whitley v. Bry’s, 15 Tenn. 
App. 86, 88. 

Wash.—Corpus Juris gt^oted in 
Maxwell v. Provident Mut. Life 
Ins. Co. of Philadelphia, 41 P.2d 
147, 150, 180 Wash. 560. 

48 C.J. p 734 note 6. 

9. U.'S.—Corpus Juris gL^toted in 
Pure Oil Co. v. Tucker, C.C.A. 
Iowa, 164 F.2d 945, 947—Heidt v. 
U. S., C.C.A.Tex., 56 P.2d 559, cer¬ 
tiorari denied 53 S.Ct. 8, 287 U.S. 
601, 77 L.Ed. 523—ICraft Corru¬ 
gated Containers v. Trumbull As¬ 
phalt Co. of Delaware, D.C.N.J., 31 
P.Supp. 314—Corpus Juris cited in 
Ignatovig v. Prudential Ins. Co. 
of America, D.C.Pa., 16 F.Supp. 
764. 

Ala.—Corpus Juris cited in H. A. 
Edwards Ins. Agency v. Jones, 7 
So.2d 567, 568, 242 Ala. 624. 

Ariz.—Moody v. Lloyd’s of London, 
152 P.2d 951, 61 Ariz, 534—Corpus 
Jtiris cited in Gonzalez & Co. v. 
Thomas, 25 P.2d 552, 554, 42 Ariz. 
308. 

Ark.—^Bank of Cabot v. Wilson & 
Co., 67 S.W.2d 727, 188 Ark. 779— 
Northcross v. Miller, 43 S.W.2d 
734, 184 Ark. 463. 

Cal.—^Western Gulf Oil Co. v. Title 
Ins. & Trust Co., 206 P.2d 643, 92 
Cal.App.2d 257—Corpus Juris cit¬ 
ed in Schwarz v. Hatch, 114 P.2d 
677, 683, 45 Cal.App.2d 510. 

Fla.—^Pacific Mut. Life Ins. Co. of 
California v. McCaskill, 170 So. 
579, followed in 170 So. 586, 126 
Fla. 101, and Reliance Life Ins. 
Co. V. McCaskill, 171 So. 927, 126 
Fla. 636. 

Ga.—Strachan 'Shipping Co. v. City 
of Savannah, 147 S.E. 555, 168 Ga. 


309, followed in Southern Steve¬ 
doring Co. V. 'City of Savannah, 
147 S.E. 558, 168 Ga. 316—Mitchell 

V. Holden, 199 S.E. 835, 58 Ga. 
App. 712. 

Idaho— Corpus Juris cited in Breck- 
enridge v. Johnston, 108 P.2d 833, 
838, 62 Idaho 121. 

Ill.—Mills V. Forest Preserve Dist. 
of Cook County, 178 N.E. 126, 345 
Ill. 503—^Western & Southern Life 
Ins. Co. V. Brueggeman, 55 N.E. 
2d 719, 323 Ill.App. 173—Bryan v. 
Pilgrim Nat. Life Ins. Co., 13 N.E. 
2d 850, 294 Ill.App. 356. 

Ind.—Thomas v. O’Connell’s Estate, 
44 N.E.2d 516, 112 Ind. 296. 

Iowa.—Gronstal v. Van Druff, 261 N. 

I W. 638, 219 Iowa 1385—^Meyer v. 
Gotsdiner, 226 N.W. 38, 208 Iowa 
677, followed in Meyer v. Stein¬ 
berg Bros., 226 N.W. 40. 

Kan.— Corpus Juris cited in Mac¬ 
Gregor V. Millar, 203 P.2d 137, 139, 
166 Kan. 657. 

La.—^Hicks v. Levett, 140 So. 276, 
19 La.App. 836. 

Mass.—Murphy v. Brilliant Co., 83 
N.E.2d 166, 323 Mass. 526—Las- 
quade v. Lippa, 76 N.E.2d 753, 322 
Mass. 287—^Kirchner v. City of 
Pittsfield, 44 N.E.2d 634, 312 Mass. 
342—Hinckley v. Town of Barn¬ 
stable, 42 N.E.2d 581, 311 Mass. 
600—Carey v. Fitzpatrick, 17 N. 
E.2d 882, 301 Mass. 525. 

Minn.—^Williams v. Bushnell, 196 N. 

W. 491, 157 Minn. 459. 

Miss.— Corpus Juris cited in Mc¬ 
Lean V. Love, 157 So. 361, 362, 
172 Miss. 168. 

Mo.—Baldwin v. Scott County Mill¬ 
ing Co., 122 S.W.2d 890, 343 Mo. 
915, reversed on other grounds 
59 S.Ct. 943. 307 U.S. 478, 83 L.Ed. 
1409, rehearing denied 60 S.Ct. 65, 
308 U.S. 631, 84 L.Ed. 526—R. S. 
Jacobs Banking Co. v. Federal Re¬ 
serve Bank of St. Louis, App., 34 
S.W.2d 173. 

N.J.—Sutton V. Metropolitan Casual¬ 
ty Ins. Co. of New York, 186 A. 
465, 117 N.J.Law 21—Bolte v. 

RainvUle, 48 A.2d 191, 138 N.J.Eq. 
508. 

N.T.—Caivano v. Brill, 11 N.Y.S.2d 
498, 171 Misc. 298—Forty-Fifth St. 
Realty Co. v. 17-19 West 45th St. 
Corporation, 254 N.T.S. 284, 142 
Misc. 310—In re Wei ton’s Estate, 
253 N.Y.S. 128, 141 Misc. 674. 

N.C.—^Williams v. McLean, 17 S.E.2d 
644, 220 N.C. 504, modified on other 
grounds 19 S.E.2d 867, 221 N.C. 
228. 

Okl.—City of Wewoka v. Dunn, 205 
P.2d 291, 201 Okl. 286— Corpus 

Juris quoted in Owens y. Cohlman, 
78 P.2d 292, 294, 182 Okl. 380. 

Pa.— Corpus Juris cited in William 
Sellers & Co. v. Clarke-Harrison, 
Inc., 46 A.2d 497, 499, 354 Pa. 109 
—^Kline v. Morrison, 44 A. 2d 267, 


353 Pa. 79—^Friedline v. Somerset 
Borough, 173 A. 434, 114 Pa.Super. 
49—Commonwealth v. Central R. 
Co. of N. J., Com.Pl., 57 Dauph. 
Co. 255, affirmed 58 A.2d 173, 358 
Pa. 326—Commonwealth ex rel. 
Healey v. Williams, Com.Pl., 44 
Lack.Jur. 57. 

S.C.—Shockley v. Wickliffe, 148 S.E. 
476, 150 S.C. 476. 

S.D.—Corpus Juris quoted in Hood 
V. Sioux Steel Co., 287 N.W. 636, 
639, 67 S.D. 1. 

Tenn.—Corpus Juris quoted in 
Standard Oil Co. of Louisiana v. 
Petroleum Products Storage Co., 
44 S.W.2d 317, 320, 163 Tenn. 565 
—Corpus Juris cited in Hennegar 
V. Brannon, 137 S.W.2d 889, 891, 
24 Tenn.App. 1—Corpus Juris cit¬ 
ed in Whitley v. Bry’s, 15 Tenn. 
App. 86, 88—Baird Transfer Co. 
V. Nashville & Lebanon Turnpike 
Co., 8 Tenn.App. 317. 

Tex.—^Ward v. Tadlock, Civ. App., 
183 S.W.2d 739—State v. Perlstein, 
Civ,App., 79 S.W.2d 143, error dis¬ 
missed. 

Va.—Corpus Juris cited in Title Ins. 
Co. of Richmond v. Howell, 164 
'S.E. 387, 390, 158 Va. 713. 

Wash.—Thys v. Rivard, 171 P.2d 
255, 25 Wash.2d 345—Corpus Ju¬ 
ris quoted in Maxwell v. Provi¬ 
dent Mut. Life Ins. Co. of Phila¬ 
delphia, 41 P.2d 147, 150, ISO- 

Wash. 560—Speckert v. Bunker 
Hill Arizona Mining Co., 106 P.2d 
602, 6 Wash.2d 39, 131 A.L.R. 125. 
Wyo.—Corpus Juris cited in Scherck 
V. Nichols, 95 P.2d 74, 79, 55 Wyo. 
4. 

48 C.J. p 734 note 7. 

“There is no hardship in the rule 
in regard to voluntary payments ^ 
on the contrary, its foundation rests 
among the fundamentals of judicial 
procedure. ... It precludes the 
court being occupied in undoing the 
arrangements of parties, which they 
have voluntarily made, and into* 
which they have not been drawn by 
fraud or accident, or by any excus¬ 
able ignorance of their legal rights 
and liabilities. And we may add 
that the basic purpose of judicial 
courts, so far as civil cases are 
concerned, is to extend aid to those 
who have not been able by lawful 
means to aid themselves.”—^McLean 
V. Love, 157 So. 361, 362, 172 Miss. 
168. 

Waiver 

One who pays an unwarranted 
claim is deemed to have “waived”^ 
his rights in the matter for reasons 
satisfactory to himself.—County Se¬ 
curities V. Warwick Properties, 24 
N.Y.S.2d 971, 176 Misc. 272, affirmed 
33 N.Y.S.2d 825, 263 App.Div. 964, 
appeal denied 34 N.Y.S.2d 520, 263 
App.Div. 1008, affirmed 46 N.E. 2d 
844, 289 N.Y. 774. 
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the facts, and without any fraud, duress, or extor¬ 
tion, although no obligation to make such payment 
existed. In accordance with the general rule, if a 
person voluntarily pays what the law will not com¬ 
pel him to pay, but which in equity and good con¬ 
science he ought to pay, he cannot recover it back,^<^ 
although the parties differ as to its application.^ 

The general rule that money voluntarily paid can¬ 
not be recovered has been held to be subject to 
many conditions, qualifications, and exceptions .12 
Thus, where the receipt of money voluntaril}?- or 
mistakenly paid is illegal, recovery can be had.^^ 
So, also, a person who has paid more for a com¬ 
modity or a service than the price or rate fixed by 
law may recover the amount of the overpayment, 
and recovery may be had of a payment made by a 
carrier to a shipper of goods where the retention 
of such money by the payee would constitute a 
violation of law with respect to the collection of 
certain tariff charges by the carrier.^5 Jt has been 
held, however, that an action to recover money 
voluntarily paid will lie only where equity and 
good conscience require the return of the money,!® 
and a prerequisite for recovery of a payment on the 
ground of unjust enrichment is that the person sued 
must actually be unjustly enriched.!^ 


From third person. The fact that a payment was 
voluntarily made does not prevent its recovery 
from a third person whose breach of contract made 
it necessary to make the payment to the payee.!® 

§ 134. -What Constitutes Voluntary 

Payment in General 

a. General rules 

b. Particular payments 

a. General Rules 

A voluntary payment, within the meaning of the rule 
that such a payment cannot be recovered, means a pay¬ 
ment made by a person of his own motion without com¬ 
pulsion, a payment made without a mistake of fact or 
fraud, duress, coercion, or extortion, on a demand which 
is not enforceable against the payor; and whether in a 
given case a payment is voluntary depends on the facts 
of the particular case, as indicating an intention on the 
part of the payor to waive his legal rights. 

A voluntary payment, within the meaning of 
the rule that such a payment cannot be recovered, 
means a payment made by a person of his own mo¬ 
tion, without compulsion ;!9 a payment made with¬ 
out a mistake of fact or fraud, duress, coercion, or 
extortion, on a demand which is not enforceable 
against the payor ,20 instead of invoking any rem¬ 
edy or defense which the law affords against such 


Void or iUegral demand 

Money voluntarily paid with full 
Itnowledge of all facts and without 
fraud, deception, duress, or coercion, 
cannot be recovered back, althougrh 
paid on a void or illegal demand or 
on a claim which had no foundation 
in fact, and without consideration.— 
Sheffield v. Leech, Tex.€iv.App., 221 
S.W.2d 789. 

10. Ariz.—Tway v. Southern Meth¬ 
odist Hospital and Sanitorium of 
Tucson, 62 P.2d 1318, 48 Ariz. 490. 

Okl.—Corpus Juris <itioted in Owens 
V. Cohlman, 78 P.2d 292, 294, 182 
Okl. 380. 

48 C.J. P 736 note 8. 

Xien 

A voluntary payment of a lien, 
oven if it were not collectable at 
law, cannot be recovered.—Union 
properties v. City of Cleveland, 
App., 49 N.E3.2d 571, affirmed 62 N.E. 
2d 335, 142 Ohio 'St. 358. 

11 . Cal.—^Price v. Manuel, 253 P. 
746, 81 Cal.App. 267. 

Okl.—Corpus Juris quoted in Owens 
V. Cohlman, 78 P.2d 292, 294, 182 
Okl. 380. 

12 . U.S.—Columbian Nat. Life Ins. 
Co. V. Goldberg, C.C.A.Ohio, 158 
F.2d 971, certiorari denied 67 S.Ct. 
1310, 331 U.S. 820. 91 L.Ed. 1837— 
New Tork Life Ins. Co. v. Talley, 
C.C.A.Iowa, 72 F.2d 715. 

13. U.S.—U. S. v. Hart, C.C.A.Pa., 
20 F.2d 987. 


14. Mass.—Vieira v. Menino, 76 N. 

E. 2d 177, 322 Mass. 165. 

15. U.S.—Baldwin v. Scott County 
Milling Co.. Mo., 59 S.Ct. 943, 307 
U.S- 478, 83 L.Ed. 1409, rehearing 
denied 60 S.Ct. 65, 308 U.S. 631, 84 
L.Ed. 526. 

16. U.S.—In re South Shore Co-Op¬ 
erative Ass*n, C.C.A.N.Y., 103 F.2d 
336—U. S. v. Hart, C.C.A.Pa., 90 

F. 2d 987. 

Mo.—^Baldwin v. Scott County Mill¬ 
ing Co., 122 S.W.2d 890, 343 Mo. 
915, reversed on other grounds 59 
S.Ct. 943. 307 U.S. 478, S3 L.Ed. 
1409, rehearing denied 60 S.Ct. 65, 
308 U.S. 631, 84 L.Ed. 526. 

Or.—^First Nat. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26, 
169 A.L.R. 1426. 

48 C.J. p 736 note 10. 

17. Pa.—Gilberton Fuels v. Phila¬ 
delphia & Reading Coal & Iron 
Co., 20 A.2d 217, 342 Pa. 122. 

Willingness to assign judgment 
Where lessee, pursuant to terms 
of lease, paid taxes for three years 
on an excessive basis to lessor*s 
agents for transmission to munici¬ 
pality, and, although lessor had pro¬ 
cured a judgment reducing valua¬ 
tion of property, agents immediate¬ 
ly paid taxes to municipality be¬ 
cause lessor’s appeal did not amount 
to a supersedeas, and lessor was 
willing to assign judgment to les¬ 
see, lessee was not entitled to re¬ 
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cover from lessor on theory of quasi 
contract amount of overpayment, as 
having been paid in mistake result¬ 
ing in lessor’s “unjust enrichment.” 
—'Gilberton Fuels v, Philadelphia & 
Reading Coal & Iron Co., supra. 

18. Mo.—Devine v. Meramec Port¬ 
land Cement, etc., Co., App., 253 
S.W. 444. 

48 C-J. P 736 note 11. 

19. U.S.—Corpus Juris quoted iu 
Pure Oil Co. v. Tucker, C.C.A. 
Iowa, 164 P.2d 945, 948. 

Miss.—Corpus Juris cited iu Mc¬ 
Lean V. Love. 157 So. 361, 362, 172 
Miss. 168. 

Pa.—Corpus Juris cited in William 
Sellers & Co. v. Clarke-Harrison, 
Inc., 46 A.2d 497, 499, 354 Pa. 109. 
Va.—Corpus Juris cited in Title Ins. 
Co. of Richmond v. Howell, 164 
S.E. 387, 390, 158 Va. 713. 

48 C.J. p 736 note IS. 

Compulsion or duress 

Payment is “voluntary,” not only 
where it is made willingly and with¬ 
out objection, but in all cases where 
there is no compulsion or duress or 
any necessity of making payment to 
free a person or property from legal 
restraint.—Schmittler v. Sunflower 
County, 125 So. 534, 156 Miss. 227, 
suggestion of error overruled 126 
So. 39, 156 Miss. 227. 

20 . U.S.—Corpus Juris quoted in 
Pure Oil Co. v. Tucker, C.C.A. 
lowa^ 164 F.2d 945, 948. 
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demand, as discussed infra § 152; and whether in 
a given case a payment is voluntary depends on the 
facts of the particular case, as indicating an inten¬ 
tion on the part of the payor to waive his legal 
rights.21 A voluntary payment, in the absence of 
compulsion, includes a pa}nnent made on an illegal 
claim or demand with knowledge of its illegality or 
groundlessness and also includes a payment 
made on a moral obligation,^3 or on a natural ob¬ 
ligation, that is, one which, although invalid for 
want of form or some reason of general policjr, 
is not in itself immoral or unjust.24 

Essential elements. It is essential to a voluntary 


payment that the payor must have had the freedom 
of exercising his will,25 and must have acted with 
a full knowledge of all the facts,^® although he 
may have been in ignorance of his legal rights.27 

Payments not voluntary or not included. A pay¬ 
ment is not voluntary if it is made under any species 
of compulsion, as discussed infra § 147; and a 
voluntary payment does not include the mere in¬ 
dorsement of a draft on delivery,^^ or an overpay¬ 
ment on a running account.29 The retention by a 
debtor of part of a debt due a creditor, although 
made with the knowledge of the creditor, is in no 
sense a voluntary payment of the amount retained,so 


Ark.—^Northcross v. Miller, 43 S.W. 

2d 734, 184 Ark. 463. 

Miss.— Corpus Juris cited in McLean 
V. Love, 157 So. 361, 362, 172 Miss. 
168. 

isr.j.—^Hochman v. Zigler's Inc., 50 
A,2d 97, 139 N.J.Ea. 139—Magna 
Mfg. Co. V. JSltnB, Casualty & 
Surety Co.. 18 A.2d 565. 129 N.J. 
Eq. 142—Vogel v. Lotz, 60 A.2d 
815, 26 N.J.Misc. 281. 

Ohio.—^Farm Bureau Mut. Auto. Ins. 
Co. V. Buckeye Union Cas. Co., 67 
N’.E.2d 906, 147 Ohio St. 79—Leach 
V. Western & Southern Life Ins. 
Co., App., 51 N.E.2d 403. 

Tex.—Gibson v. General American 
Life Ins. Co., Civ.App., 89 S.W.2d 
1070, error dismissed. 

48 C.J. p 736 note 17. 

21. Isr.T.—^Adrico Realty Corp. v. 
New York, 164 N.B. 732, 733, 250 
JSr.Y. 29. 

48 ax p 736 note 19. 

Payruents held voluntary 
N.X—Morss V. Allen, 199 A- 414, 120 
N.XLaw 203. 

N.Y.—M. & C. Creditors Corporation 
V. Pratt, 17 N.Y.S.2d 240, 172 Mlsc. 
695, affirmed 7 N.Y.S.2d 662, 255 
App.Div. 838, appeal denied 8 N. 
Y.S.2d 990, 255 App.Div. 962, af¬ 
firmed 24 N.E.2d 482, 281 N.Y. 804. 
Okl.—Central States Power & Light 
Corporation v. Thompson, 58 P.2d 
868 , 177 Okl. 310. 

Payments held not voluntary 

(1) In general.—^Robards v. Cities 
Service Oil Co., Mo.App., 107 S.W.2d 
859. 

(2) A shipper was not entitled to 
retain moneys paid to it by railroad 
pursuant to reparation order of In¬ 
terstate Commerce Commission, 
which was subsequently vacated on 
theory that payment was “volun¬ 
tary** and that it would be inequi¬ 
table to require refund * because 
shipper had paid expert who repre¬ 
sented it before commission one 
half the amount recovered as re¬ 
paration, the recovery of which was 
barred by limitations, and because 
the remainder of amount received 
had been used to pay dividends and 


for other corporate purposes, since 
payment was not “voluntary** but 
was compelled by Interstate Com¬ 
merce Act and commission's findings 
and reparation order.—Baldwin v. 
Scott County Milling Co., Mo., 59 
S.Ct. 943, 307 U.S. 478, 83 L.Ed. 
1409, rehearing denied 60 S.Ct. 65, 
308 U.S. 631, 84 L.Ed. 526. 

22. Cal.—Holm v. Bramwell, 67 P. 
2d 114, 20 Cal.App.2d 332—Myers 
V. City of Calipatria, 35 P.2d 377, 
140 Cal.App. 295. 

Idaho.—Breckenridge v. Johnston, 
108 P.2d 833, 62 Idaho 121. 

Md.—Furman v. Lanahan, 149 A. 
465, 159 Md. 1. 

N.Y.—In re Welton’s Estate, 253 N. 

Y.S. 128, 141 Misc. 674. 

Tex.—Gibson v. General American 
Life Ins. Co., Civ.App., 89 S.W.2d 
1070, error dismissed. 

Wash.—Speckert v. Bunker Hill Ari¬ 
zona Mining Co., 106 P.2d 602, 6 
Wash. 2d 39, 131 A.L.R. 125. 

48 C.J. p 737 note 21. 

Payment for services 

Compensation voluntarily paid 
district supervisor of state transfer 
inheritance tax department, who was 
not an attorney at law, for serv¬ 
ices rendered in preparation of. in¬ 
heritance tax return and in drawing 
a will, could not be recovered back, 
even though claim for value of such 
services might have been unenforce¬ 
able as against public policy.—^Vogel 
V. Lotz, 60 A.2d 815, 26 N.J.Misc. 
281. 

23. N.J.—Vogel V. Lotz, supra. 

48 ax P 737 note 22. 

Payment for services 

Where money is voluntarily paid 
under a claim of right and payor 
feels an obligation to pay for some 
services rendered, even though suit 
for the services might not avail the 
payee, the person making such pay¬ 
ment or affected by it cannot re¬ 
cover it back on the ground that 
asserted claim was invalid or unen¬ 
forceable.—^Vogel V. Lotz, supra. 

24. La.—^Wagnon v. Schick, 71 So. 
534, 139 La. 347. 

48 C.X p 737 note 23. 
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Nature of invalidity 

The statutory provision that “nat¬ 
ural obligation,’* precluding suit to 
recover amount paid in compliance 
therewith, is an obligation rendered 
invalid by law for want of certain 
forms or some reason of general 
policy, but not immoral or unjust 
in itself, means that natural obliga¬ 
tion exists where original obligation 
from which it springs is invalid, not 
as malum in se, but only because 
law has declared it unenforceable on 
ground of public policy.—Common¬ 
wealth Finance Co. v. Livingston, 
La.App., 12 So.2d 44. 

2a N.X—Scholey v, Mumford, 60 
N.Y. 498—Clancy v. Dutton, 113 
N.Y.S. 124, 129 App.Div. 23. 

26. N.Y.—In re Welton's Estate, 
253 N.Y.S. 128, 141 Misc. 674. 

48 C.X p 737 note 25. 

Payment under mistake of fact see 
infra § 157. 

Knowledge or means of knowledge 
Where a party voluntarily makes 
payment with knowledge of the 
facts or where the means of knowl¬ 
edge or information is in the reach 
of the party paying, the party can¬ 
not recover any part of the pay¬ 
ment.—City of High Point v. Duke 
Power Co., D.C.N.C., 34 F.Supp. 339, 
affirmed, aC.A., 120 F.2d 866. 

27. Cal.—Myers v. City of Calipa¬ 
tria, 35 P.2d 377, 140 CahApp. 295. 

Ga.—Chapman v. Ellis, 199 S.E. 650, 
58 Ga.App. 614. 

Okl.—Central States Power & Light 
Corporation v. Thompson, 58 P.2d 
868, 177 Okl. 310. 

48 C.J. p 737 note 26. 

Payment under mistake of law gen¬ 
erally see infra § 156. 

28. Ill.—^Rawson v. Bethesda Bap¬ 
tist Church, 77 N.E. 560, 221 Ill. 
216, 6 L.R.A.,N.S., 448. 

29- Minn.—^Farrell v. Burbank, 59 
N.W. 485, 57 Minn. 395. 

48 ax p 737 note 29. 

30. Minn.—^Township of Normania 

V. Yellow Medicine County, 286 N. 

W. 881, 205 Minn. 451. 

48 C.J. p 737 note 30. 
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especially where this is done contrary to the wishes 
of the alleged debtor and it is found that nothing is 
due from him.^^ 

h. Particular Pa 3 nneuts 

The general rule that a voluntary payment cannot 
be recovered back has been held to apply to voluntary 
payments by a corporation, or by an officer thereof, 
and to a payment to an agent for the payee, which could 
not have been recovered back if it had been paid to the 
payee directly. 

The general rule that a -voluntary payment cannot 
be recovered back has been held to apply to volun¬ 
tary payments by a corporation,or by an officer 
thereof,^3 and to a payment to an agent for the 
payee, which could not have been recovered back 
if it had been paid to the payee directly.^^ The rule 
also applies to a voluntary payment for services ren¬ 
dered,35 or for an option to bonuses or commis¬ 
sions paid to obtain a mortgage loan to tips paid 
over by an employee to his employer, and not 
claimed until after the emplojnnent is terminated 
and to the repayment, by one indicted for larceny, 
of the sum alleged to have been stolen, although 
he is afterward tried and acquitted.S9 A bankrupt, 
although discharged, cannot recover back pay¬ 
ments voluntarily made by him on his indebted¬ 
ness, but this does not prevent him from re¬ 
covering payments made, without his authority, by 
the custodian of his funds.^^ 

Claim or color of right. Money voluntarily paid 


to satisfy a colorable demand, or on a claim of right, 
with knowledge of the facts by the pa 3 ’or, cannot 
be recovered on the ground that the claim was in¬ 
valid or unenforceable,^^ although the payor pro¬ 
tests at the time against his liability. xhis rule 
applies not only where the law is doubtful, but also 
where the law is well known and without dispute. 

§ 135. - Payment between Parties to 

Fiduciary Relation 

An exception to the general rule that voluntary pay¬ 
ments cannot be recovered back exists where a fiduciary 
relation exists between the payee and payor. 

An exception to the general rule that voluntary 
payments cannot be recovered back exists where a 
fiduciary relation exists between the payee and 
the payor.'^^ A payment to the agent of the payor 
to be paid over to a third person is not a voluntary 
payment so as to preclude the payor from recov¬ 
ering the money from his agent before he has paid 
it over to such third person.'^® 

§ 136. - Payment of Debt of Third Per¬ 

son 

A person who, with full knowledge of the facts, volun¬ 
tarily pays the debt of a third person {cannot recover 
back the amount so paid. 

If a person, with full knowledge of the facts, vol¬ 
untarily pays the debt of a third person, he cannot 
recover back the amount so paid;^*^ and, in the ab- 


31. N.T.—Consolidated Fruit Jar 
Co. V. Wisner, 97 IST.T.S. 52, 110 
App.Div. 99, 

32. Va,—Corpus Juris cited in. Ti¬ 
tle Ins. Co. of Richmond v. How¬ 
ell, 164 S.E. 387, 390, 158 Va. 713. 

48 C.J. p 737 note 34. 

33- N.J.—Schaedel v. Liberty Trust 
Co., 123 A. 714, 99 N.J.Law 380. 

48 C.J. p 737 note 35. 

3&ack of authority 

‘‘Voluntary payments'* which can¬ 
not be recovered by payor when 
there is no doubt of payor's indebt¬ 
edness to payee, and no mistake or 
fraud, means payments by person 
entitled to make them, and not by 
officer of corporation unauthorized 
to do so.—Tway v. Southern Metho¬ 
dist Hospital and Sanltorium of 
Tucson, 62 P.2d 1318, 48 Ariz. 490. 

34- 3Sr.T. —^Niblo V. Binsse, 3 Abb. 
Dec. 375, 1 Keyes 476. 

35 . TJ.S.—Whiteside v. Verity, C.C. 
A.Ohio, 269 F. 227. 

36. N.C.—Bunch v. Elizabeth City 
Lumber Co.. 46 S.B. 24. 134 N.C. 
116. 

48 C.J. p 737 note 38. 

37. Mass.—^McLaughlin v. Exchange 


Trust Co., 172 N.E. 72, 272 Mass. 
158. 

38. Ill.—Gloyd v. Hotel La Salle 
Co., 221 I11.APP. 104. 

39. Ga.—^Puckett v. Roguemore, 55 
Ga. 235. 

40. N.T.—^Horowitz v. Cohen, 159 
N.T.S. 325, 172 App.Div. 700. 

41. N.T.—^Horowitz v. Cohen, supra. 
48 C.J. p 737 note 42. 

42. H.S.—Coffey v. Lawman, C.C.A. 
Tenn., 99 F.2d 245. 

Ala.—^Thornton v. Singer Sewing 
Mach. Co., 37 So.2d 239, 34 Ala. 
App. 162. 

HI.—Groves v. Farmers iState Bank 
of Woodlawn, 12 N.E.2d 618, 368 
HI. 37—^Davidson v. Wisconsin 
Chair Co., 77 N.E.2d 820, 333 Ill. 
App. 426—^Bryan v. Pilgrim Hat. 
Life Ins. Co.. 13 N.E.2d 850, 294 
Ill-App. 356. ^ 

Mass.—^Hinckley v. Town of Barn¬ 
stable, 42 N.E.2d 581, 311 Mass. 
600—^McRae v. Pope, 42 N.E.2d 
261, 311 Mass. 500, 143 A.L.R. 540 
—Carey v. Fitzpatrick, 17 N.E.2d 
882, 301 Mass. 525. 

Pa.—Wilson v. School Dist. of Phil¬ 
adelphia, 195 A. 90, 328 Pa. 225, 113 
A-LuK. 1401—In re Donlevy’s Es¬ 
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tate, 185 A. 740, 323 Pa. 173—In 
re Heights Deposit Bank, 13 A.2d 
78, 140 Pa.Super. 133. 

Wash.—Speckert v. Bunker Hill 
Arizona Mining Co., 106 P.2d 602, 
6 Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 738 note 43. 

Colorable legal right 

In the absence of fraud, money 
paid to satisfy a colorable demand 
to a person who has a colorable le¬ 
gal right to receive it may not be 
recovered back in an action of in¬ 
debitatus assumpsit, unless the mon¬ 
ey is paid under duress of per¬ 
son or goods.—^national Bank of 
Boaz V. Marshall County, 157 So. 
444, 229 Ala. 369—Clifton v. Curry, 
10 So.2d 51, 30 Ala.App. 584. 

43* Mass.—^French v. Kemp, 148 N. 

E. 442. 253 Mass. 75. 

Effect of protest generally see infra 
§ 153. 

44. Mass.—^Hinckley v. Town of 

Barnstable, 42 N.E.2d 581, 311 

Mass. 600. 

45. Ill.—Blue V. Smith, 46 Ill.App. 
166. 

48 C.J. p 738 note 45. 

46. Ind.—^Bunger v. Roddy. 70 Ind. 
26. 

47- Cal.—^McMillan v. O'Brien, 29 
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sence of ratification, lie cannot recover such pay¬ 
ment from the debtor.“^8 

§ 137. - Money Paid on Contract in Gen¬ 

eral 

As a general rule, where a person has acted with full 
knowledge of all the material facts, he cannot recover 
money which he had voluntarily paid under a contract. 

As a general rule, where a person has acted with 
full knowledge of all the material facts, he cannot 
recover money which he had voluntarily paid under 
a contract,and this rule applies, even though the 
contract is an illegal one, if the contract is ex¬ 
ecuted and the parties are in pari delicto, as dis¬ 
cussed in Contracts § 272. A recovery, however, 
as for money had and received may be had of money 
paid on a contract, the consideration for which 
has wholly failed, as discussed infra § 158, or where 
the contract is one which plaintiff has rescinded 
or has a right to rescind.50 


§ 138. - Payment to Officer of Court 

Recovery may be had of payments made to an officer 
of the court under a misapprehension as to legal rights, 
or under protest against arbitrary action of such officer,, 
except to the extent that the money has been paid out 
in good faith under the direction of the court. 

The general rule that voluntary payments may 
not be recovered back does not apply to, but re¬ 
covery may be had of, payments made to an officer 
of the court under a misapprehension as to legal 
rights,5i or under protest against arbitrary action 
on the part of such officer,52 except to the extent 
that the money has been paid out in good faith 
under the direction of the court.53 

§ 139. -Payments by or to Public Cor¬ 

porations 

The rule that voluntary payments cannot be recovered 
back applies to payments by a private individual or cor¬ 
poration to a public corporation, or to an officer there¬ 
of as such; but It is generally held that, where a wrong¬ 
ful payment is made by the agent or officer of a public 


P.2d 183, 219 Cal. 775, 91 AX.R. 
383. 

Ky.—Corpus Juris g.uoted in C. I. T. 
Corporation v. Studebaker Sales 
of Kentucky, 65 S.W.2d 84, 86. 251 
Ky. 349. 

K.Y.—In re Welton’s Estate, 253 W. 

T.S. 128, 141 Misc. 674. 

Ohio.—Central Nat. Bank of Cleve¬ 
land V. International Sales Co., 
App., 91 N.E.2d 533. 

Tenn.—Corpus Juris cited in Hene- 
gar V. Brannon, 137 <S.W.2d 889, 
891, 24 Tenn.App. 1. 

48 C.J. p 738 note 48. 

Payments to mortgag’ee 
Where counterclaimant in suit to 
foreclose trust deed after his sons 
and son-in-law entered into contract 
for purchase of realty subject to 
lien of trust deed voluntarily made 
payments to the mortgagee in 
amount considerably less than in¬ 
terest and taxes, counterclaimant 
could not in equity and good con¬ 
science recover the money so paid. 
—Chicago Title & Trust Co. v. Arm¬ 
strong, 32 N.E.2d 682, 309 Ill.App. 
138. 

48. Ky.—Corpus Juris quoted in 
C. I. T. Corporation v. Studebaker 
■Sales of Kentucky, 65 S.W.2d 84, 
86, 251 Ky. 349—^Maryland Casual¬ 
ty Co. V. Givens, 197 S.W. 497, 177 
Ky. 131. 

1 C.J. p 535 note 30 lb]. 

Recovery of money paid without 
previous request or ratification 
generally see Money Paid §§ 2-5. 
Payment of costs 

Purchasers paying costs in action 
to foreclose mortgage assumed by 
them were held mere “volunteers,” 
gratuitously discharging another's 
obligation, and they were not enti¬ 


tled to reimbursement from answer¬ 
ing vendors.—^Armondi v. Lockman, 
232 N.Y.S. 635, 133 Misc. 390. 

49. U.S.—Shell Oil Co. v. Cy Mil¬ 
ler, Inc., C.C.A.Wash., 53 P.2d 74- 

Colo.—Corpus Juris quoted in John¬ 
son Oil & Refining Oo. v. Elder, 42 
P.2d 610, 611, 96 Colo. 314. 

Ga.—Commerce Finance Co. v. Per¬ 
ry, 21 S.E.2d 123, 67 Ga.App. 491. 
Ill.—^Noll Baking & Ice Cream Co. 

V. Sparks Milling Co., 26 N.E.2d 
425, 304 IlLApp. 624. 

Minn.—^Aasland v. Investor's Syndi¬ 
cate, 255 N.W. 630, 192 Minn. 141. 
Neb.—Woodmen of the World Life 
Ins, Soc. V, American 'Soc. of Com¬ 
posers, Authors and Publishers, 
19 N.W.2d 540, 146 Neb. 358. 

N.Y.—^Forty-Fifth St. Realty Co. v. 
17-19 West 45th St. Corporation, 
254 N.Y.S. 284, 142 Misc. 310. 
Ohio.—Burkhardt v. Century Ath¬ 
letic Club, 28 Ohio N.P.,N.S., 15. 
Pa.— Corpus Juris cited in William 
Sellers & Co. v. Clarke-Harrison, 
Inc., 46 A.2d 497, 499, 354 Pa. 109. 
Tenn.— Corpus Juris cited in Stand¬ 
ard Oil Co. of Louisiana v. Petro¬ 
leum Products Storage Co., 44 S. 

W. 2d 317, 163 Tenn. 565. 

Tex.—Texas & N. O. R. Co. v. Mitch¬ 
ell, Civ.App., 77 S.W.2d 553. 

48 C.J. P 738 note 51. 

Money paid on contract under mis¬ 
take of law or mistake of fact see 
infra §§ 156, 157. 

Payments on notes 

Purchaser voluntarily making 
payments on notes for price of prop¬ 
erty, part of which was not de¬ 
livered, was held not entitled to re¬ 
cover amount paid in excess of un¬ 
paid balance.—Hicks v. Levett, 140 

50. 276, 19 La.App. 836. 
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Shortage 

Grantee, having paid balance of 
purchase price of land and person¬ 
alty represented by notes secured 
by trust deed without demand be¬ 
ing made therefor and when no pay¬ 
ments were in arrears and no fore¬ 
closure threatened, and with full 
knowledge of a shortage of thirty- 
three acres in area of land purport¬ 
edly conveyed and of grantor's re¬ 
fusal to make a reduction in pur¬ 
chase price because of shortage, 
could not recover portion of pay¬ 
ment representing purchase price of 
the thirty-three acres, since such 
payment was “voluntary.”—Rowe v. 
Union Central Life Ins. Co., 12 So. 
2d 431, 194 Miss. 328. 

50. Me.—^Appleton v. Chase, 19 Me. 
74. 

Mass.—^Putnam v. Bolster, 103 N.E. 
942, 216 Mass. 367. 

51, U.S.— Corpus Juris cited iit 

Leonard v. Gage, C.C.A.S.C., 94 

F.2d 19, 24, certiorari denied Gage 

V. Leonard, 58 S.Ct. 752, 303 U.S. 
653, 82 L.Ed. 1113. 

Ill.—^Hillmer v. Bishop, 45 N.E.2d 
188, 316 Ill.App. 411—Sando v. 

Smith, 237 Ill.App. 570. 

Iowa.— CSorpus Juris quoted ia Mor¬ 
gan V. Jasper County, 274 N.W. 
310, 311, 233 Iowa 1044, 111 A,L.R. 
634. 

48 C.J. p 739 note 63. 

52. Iowa.— Corpus Juris quoted iu 
Morgan v. Jasper County, 274 N. 

W. 310, 311, 233 Iowa 1044, 111 
A.L.R. 634. 

N.J.—Title Guarantee, etc., Co. v. 
Goeller, 117 A. 831, 93 N.J.Eq. 612. 

53, N.Y.—^In re Home Provident 
Safety Fund Ass'n, 29 N.E, 323> 
129 N.Y. 288. 



70 C.J.S. 


PAYMENT 


§§ 139-140 


corporation, without authority therefor. It is not a volun¬ 
tary payment by the corporation and may be recovered 
back by it. 

The rule that voluntary payments cannot he re¬ 
covered back applies to payments by a private in¬ 
dividual or corporation to the United States, state, 
county, town, city, or other public corporation, or 
to an officer thereof as such.^^ On the other hand, 
while the rule has been applied to payments by pub¬ 
lic corporations, or by public officers as such,55 
it is generally held that the rule is not applicable 
to an unauthorized payment of public funds,^ 
that, where a wrongful payment is made by the 
agent or officer of a public corporation, without au¬ 
thority therefor, it is not a voluntary payment by 
the corporation and may be recovered back by it,^^ 
regardless of good faith of the payee.Accord¬ 
ingly, if a public officer pays out public funds in 
satisfaction of the debts of another, the debtor will 
be bound to reimburse the public corporation.59 
Also, a public corporation may recover moneys paid 
out by its officials on a forged order.^O 

§ 140. - Payment of Interest 

Where a debtor voluntarily pays interest on his debt, 
if such payment of interest is not unlawful he cannot 
recover back such interest, even though the creditor could 
not have enforced such payment by action at law. 

Where a debtor voluntarily pays interest on his 


debt, if such payment of interest is not unlawful 
he cannot recover back such interest, even though 
the creditor could not have enforced such payment 
by action at law.^l Accordingly, where a party 
voluntarily and without mistake of fact pays in¬ 
terest in excess of what is legally due, it is governed 
by the rule applicable to any other voluntary pay¬ 
ment and cannot be recovered back, 5 2 except that in 
some jurisdictions where the payment is of usuri¬ 
ous interest it may be recovered back, as discussed 
in the C.J.S. title Usury §§ 85, 93-100, also 66 C.J. 
p 268 note 2-p 269 note 15, p 284 note 10-p 291 
note 90. 

In accordance with this rule one who makes a 
voluntary payment of interest is not entitled to 
have the excess over the amount actuall}’- due ap¬ 
plied on the principal, since to do so would be 
equivalent to holding that it could be recovered 
back.59 It has been held that the payment by 
a customer to his broker of interest in excess of 
the agreed rate in order to procure the return of 
his collateral is not a voluntary payment, so as to 
preclude its recovery.54 Where interest is paid 
by a person legally not liable therefor in considera¬ 
tion of the performance of some act by the payee, 
and the consideration has failed, the payment may 

be recovered.65 


54. Ark.—Corpus Juris cited in 
Tick Consol. School Dist. No. 21, 
V. New, 187 S.W.2d 948, 953, 208 
Ark. 874. 

B.C.—Thompson v. Deal, 92 F.2d 
478, 67 App.D.C. 327. 

N.Y.—Gubin v. City of New York, 
276 N.Y.S. 515, 154 Misc. 547. 

Pa.—Priedline v. Somerset Borough, 
173 A. 434, 114 Pa.Super. 49. 

48 C.J. p 739 note 57. 

55. U.S.-City of High Point v. 
Duke Power Co., C.C.A.N.C., 120 
F.2d 866. 

48 C.J. p 739 note 58. 

sa. Minn.—Township of Normania 

V. Yellow Medicine County, 286 N. 

W. 881, 205 Minn. 451. 

Tex.—City of Taylor v. Hodges, 186 
S.W.2d 61, 143 Tex. 441. 
Compound interest 

Municipal corporation was held 
entitled to recover compound inter¬ 
est voluntarily paid by it on over¬ 
due interest coupons without fraud 
or misrepresentation, but contrary 
to statutory provision.—^Hawthorne 
Park Dist. v. Seipp, Princell & Co., 
4 N,E.2d 117, 286 Ill.App. 699. 

57. U.S.—^Heidt v. U. S., C.CA.Tex., 
56 F.2d 559, certiorari denied 53 
S.Ct. 8, 287 U.S. 601, 77 D.Bd. 523. 
Ark.—Corpus Juris cited in Vick 
Consol. School Dist. Nd. 21 v. 
New, 187 S.W.2d 948, 953, 208 Ark. 
874. 


Cal.—^Aehli v. Board of Education 
of City and County of San Fran¬ 
cisco, 145 P.2d 601, 62 Cal.App.2d 
706 . 

Ga.—^Burke v, Wheeler County, 187 
S.E. 246, 54 Ga.App. 81. 

Idaho.—Common School Dist. No. 61 
in Twin Palls County v. Twin 
Falls Bank & Trust Co., 4 P.2d 
342, 50 Idaho 711. 

Tex.—City of Taylor v. Hodges, 186 
S.W.2d 61, 143 Tex. 441. 

48 C.J. P 739 note F9. 

Settled accounts 

Rule that settled accounts are 
deemed conclusive between parties 
unless fraud, mistake, or omission 
be shown does not apply to fraud¬ 
ulent payments of public money 
made by fiscal bodies.—County 
Court of Mason County v. Barnett, 
130 S.E. 471, 100 W.Va. 405. 

58. Cal.—^Aebli v. Board of Educa¬ 
tion of City and County of San 
Francisco, 145 P.2d 601, 62 Cal. 
App.2d 706. 

59. D.C.—^District of Columbia v. 
Washington, etc., R. Co., 15 D.C. 
214. 

60. Idaho.—Common School Dist. 
No. 61 in Twin Falls County v. 
Twin Falls Bank & Trust Co., 4 
P.2d 342, 50 Idaho 711. 

61. Mo.—Wilkins v. Look, App., 
246 S.W. lOOO. 

33 C.J. p 191 note 25. 
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Recovery of payment of interest 
made under mistake of fact see 
infra § 157. 

62. U.S.—City of Long Beach v. U. 
S., 94 Ct.Cl. 64. 

Idaho.—Corpus Juris cited in Breck- 
enridge v. Johnston, 108 P.2d 833, 
62 Idaho 121. 

48 C.J. p 739 note 67. 

63. Idaho.—‘Corpus Juris cited in 
Breckenridge v. Johnston, 108 P. 
2d 833, 838, 62 Idaho 121. 

48 C.J. p 739 note 69. 

64. N.Y.—Walz v. Muir, 218 N.Y.S. 
529, 218 App.Div. 495. 

48 C.J. P 740 note 70. 

65. Wash.—^Maxwell v. Provident 
Mut. Life Ins. Co. of Philadelphia, 
41 P.Yd 147, 180 Wash. 560. 

Counter offer; estoppel 
Where mortgagors' transferee 
who did not assume payment of 
mortgage offered to pay mortgagee 
past-due interest in consideration of 
extension of time for payment of 
principal installments and mortga¬ 
gee made counter offer, transferee's 
failure to reply to mortgagee's 
counter offer was not acceptance of 
counter proposal so as to preclude 
recovery of payment on failure to 
extend time as proposed; and trans¬ 
feree was not estopped, on mortga¬ 
gee's failure to extend time, to re¬ 
cover amount paid because of trans¬ 
feree's failure to reply, where mort- 
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Compomtd interest voluntarily paid cannot be 
recovered back,®^ as where it has been paid under 
an agreement to pay compound interest, which 
has been executed.®'^ 

§ 141. - Payment by Way of Compromise 

Money paid, with full knowledge of the facts, on a 
fair and deliberate compromise between parties standing 
on equal terms ordinarily cannot be recovered back. 

Money paid, with full knowledge of the facts, 
on a fair and deliberate compromise between par¬ 
ties standing on equal terms cannot be recovered 
back;6S and this rule applies, although the payor 
was mistaken as to a fact material to his liability, 
if the mistake was not mutual.It has been held, 
however, that, where a claim is the subject of an 
honest dispute, even a reasonable settlement induced 
by duress is voidable.'^® 

§ 142. - Payments Not Indorsed or Ap¬ 

plied 

Where money is paid to a creditor to be indorsed and 
applied on a demand in suit, but the debtor suffers the 
creditor to take judgment for the whole amount, he can¬ 
not recover the money back. 

Where a debtor pays money to his creditor to be 
indorsed and applied on the demand in suit, but 
suffers the creditor to take judgment for the whole 
amount, he cannot recover the money back.'71 If, 
however, after the creditor thus neglects to indorse 
or apply it, he has the means of collecting the whole 
debt without giving the debtor any day in court, 
and does so collect it, the debtor may recover back 


the money which has thus been paid and not ap- 

plied.'72 

§ 143. - Payment on Judgment or De¬ 

cree 

As a general rule, where a judgment or decree has 
been recovered before a court of competent jurisdiction, 
even though it is erroneous or illegal, any payment that 
is voluntarily made thereon, with a full knowledge of the 
facts, cannot be recovered back, while the judgment or 
decree remains In force; and, if the payment on the judg- 
ment is otherwise voluntary, the fact that It is made 
under the compulsion of an execution does not authorize 
its recovery. 

It is a well settled general rule that, where a 
judgment or decree has been recovered before a 
court of competent jurisdiction, even though it is 
erroneous or illegal, any payment that is voluntarily 
made thereon, with a full knowledge of the facts, 
cannot be recovered back, while the judgment or 
decree remains in force,'73 and it is immaterial that 
the recovery was fraudulent,'74 unless the payment 
itself was procured through fraud.'75 The pay¬ 
ment of a judgment is voluntarily within the mean¬ 
ing of this rule, unless it is made to procure the re¬ 
lease of the person or goods of the party making 
the payment after seizure, or to prevent their sei¬ 
zure by an officer armed with the authority or ap¬ 
parent authority to seize them.’7® It has been held, 
however, that a payment made under a judgment 
or decree valid at the time is involuntary with re¬ 
spect to the rights of the parties on the subse¬ 
quent reversal or vacation of such judgment or 
decree,7*7 and in such circumstances, restitution may 


ga.see was not misled, to its injury 
by such failure.—Maxwell v. Provi¬ 
dent Mut. Life Ins. Co. of Philadel¬ 
phia, supra. 

66- Ky.—Turner v, Johnson, 50 S. 
W. 675, 106 Ky. 460, 20 Ky.L. 
2000. 

48 C.J. p 740 note 71—33 C.J. P 191 
note 26. 

Recovery by public corporation see 
supra § 139. 

67- K.Y.—^Ritter v. Phillips, 53 N. 
T. 586. 

68., Ky.—cobee v. Brent, 216 S.W. 

76, 185 Ky. 734. 

48 C.J. p 740 note 74. 

Conclusiveness of compromises gen¬ 
erally see Compromise and Set¬ 
tlement § 26. 

6&. Ala.—^Hinds v. Wiles, 68 So. 
556, 12 Ala.App. 596. 

70- Wyo.—U. S. JF*idelity & Guar¬ 
anty Co. V- Cooi:, 5 P.2d 294, 43 
Wyo. 356. 

71- Ala.—Brougrhton v. McIntosh, 
1 Ala. 103. 

48 C.J. P 740 note 76. 


72. Mass.—^McMurtrie v. Keenan, 
109 Mass. 185. 

73. Ga.—^Dunton v. Norton, 155 S. 
E. 775, 42 Ga.App. 310. 

Pa.—Ochiuto v. Prudential Ins. Co. 
of America, 52 A.2d 228, 366 Pa. 
382 

48 C.J. p 740 note 78. 

Judgment by confession 

Defendant was not entitled to re¬ 
fund of payment made on judgment 
entered by confession for penalties 
for violations of Emergency Price 
Control Act.—^Bowles v. J, J. 
Schmitt & Co., GAN-Y., 170 P.2d 
617. 

Compulsion of legal process 

Money voluntarily paid under no 
mistake of fact and without fraud 
or imposition on the one paying it 
cannot be recovered, although it 
was not legally due, and it makes no 
difference that the money was paid 
under compulsion of legal process.— 
Thomas v. O'Conneirs Estate, 44 N. 
E.2d 516, 112 Ind. 296. 

Newly discovered defense 

Money voluntarily paid on a judg¬ 
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ment may not be recovered back on 
the ground of a newly discovered 
defense to the original demand.— 
White V. Ward, 9 Johns., N.Y., 232. 

74. Ohio.—^Risman v. Krupar, 186 
N.E. 830, 45 Ohio App. 29. 

48 C.J. P 740 note 79. 

75. Ky.—^Hunt v. Boyier, 1 J.J. 
Marsh. 484, 19 Am.D. 116. 

Recovery of payments procured by 
fraud generally see infra § 155. 

76. Ga.—Dunton v. Norton, 165 S. 
E. 775, 42 Ga.App. 310. 

48 C.J. p 741 note 81. 

Payment to prevent unlawful taking 
or detention of person or property 
generally as compulsory see infra 
§ 149. 

77 . 2^.Y.—^In re Harned^s Will, 267 
N.T.S. 769, 149 Misc. 476. 

34 C.J. P 724 note 53. 

Payment by codefendant 

Where codefendant, pending de¬ 
fendant's appeal from judgment 
awarding royalty moneys to plain¬ 
tiff, paid over moneys, defendant not 
having obtained stay of proceedings 
or supersedeas, payment was held 
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be enforced, as is discussed in Appeal and Error §§ 
1980-1985. So, also, a shipper of goods will be 
compelled to return money paid to it by a railroad 
pursuant to an award of the interstate commerce 
commission by way of reparation because of al¬ 
legedly unreasonable charges by the railroad com¬ 
pany where the commission reopened the case and 
set aside its previous findings and reparation or- 

der.'^S 

Payment on executioti^ If the payment on the 
judgment is otherwise voluntary, the fact that it is 
made under the compulsion of an execution does not 
authorize its recovery;'^9 and this rule applies, al¬ 
though the execution is irregular, but not void.^0 
It has been held, however, that the payment of a 
judgment on execution is not a voluntary payment 
and does not operate as a waiver of the right to 
restitution,SI and that, where a judgment is irreg¬ 
ularly entered, money collected by an execution 
thereon may be recovered.S2 So the payor may 
recover money paid on an execution on a judgment 
.when the judgment subsequently is reversed.ss 
Where execution is issued on a judgment and the 
property is sold for a sum in excess of the amount 
due on the judgment and the entire amount is 
turned over to the judgment creditor, there is no 
voluntary payment by the judgment debtor of the 
amount in excess of that due, and such overpay¬ 
ment to the creditor may be recovered.^^ 

§ 144. -- Agreement to Repay; Reserva¬ 

tion of Rights 

Notwithstanding the general rule as to the nonre¬ 


coverability of a voluntary payment. If there is an agree¬ 
ment to repay on a certain condition, a recovery back is 
authorized after the happening of such condition. A pay¬ 
ment made with the express reservation of the right to 
recover it by suit may authorize a recovery thereof. 

Notwithstanding the general rule, if there is an 
agreement to repay on a certain condition, a recov¬ 
ery back is authorized after the happening of such 
condition.Such recovery, however, can be had 
only on the condition agreed on.^s A payment 
made to avoid delay on the condition that the differ¬ 
ence as to the amount due shall be adjusted later 
is not a voluntary payment, and may be recovered 
as money received.^? 

Stibscquent promise, W'here there is a moral 
obligation to refund the money, it may be recov¬ 
ered on a subsequent promise to do so.^® 

Reservation of rights, A payment made with the 
express reservation of the right to recover it by 
suit has been held to authorize a recovery thereof.^^ 
It has also been held, however, that a voluntary 
payment made without coercion, duress, compulsion, 
or fraud may not be recovered notwithstanding 
the payor made such payment on the express condi¬ 
tion that he did not waive any rights that he may 
have had to recover it,^® 

§ 145. Compulsory Payments; Duress 

Compulsory payments or payments made under 
duress and the right to recover them are discussed 
infra §§ 146-154, and actions to recover such pay¬ 
ments are discussed infra § 160. 

Examine Pocket Parts for later cases. 


not necessarily voluntary.—^Nepstad 
V. East Chicag-o Oil Ass’n, 29 P.2d 
643, 96 Mont: 183. 

78. U.S.—^Baldwin v. Scott County 
Milling Co., Mo., 59 S.Ct. 943. 307 
U.S. 478, 83 L.Bd. 1409. rehearing 
denied 60 S.Ct. 65, 308 U.S. 631, 84 
L.Ed. 526. 

79. N.J.—^Hevener v. Kerr, 4 N.J. 
Law 68. 

48 C.J. p 741 note 82. 

80. N.T.—^Roth V. Schloss, 6 Barb. 
308. 

48 C.J. p 741 note 83. 

81. Ind.—Thomas v. O’Conneirs Es¬ 
tate, 44 N.E.2d 516, 112 Ind.App. 
296. 

Payment followed by appeal 
Where execution on judgment ob¬ 
tained had been issued, and third 
party orders had been served, pay¬ 
ment under such circumstances fol¬ 
lowed by an appeal from the judg¬ 
ment did not constitute a “payment 
voluntarily made without protest"' 
so as to preclude nsoovery of any 


part thereof.—Riha v. Babor, 42 N. 
Y.S.2d 346, 179 Misc. 755. 

82. Ala.—Judson v. Bslava, Minor 
71, 12 Am.D. 32. 

83. Mont.—Anderson v. Border, 285 
P. 174, 87 Mont. 4. 

34 C.J. P 724 note 63. 

84. Ind.—^Thomas v. O'Conneirs Es¬ 
tate, 44 N.E.2d 516, 112 Ind.App. 
296. 

85. Ga.—Corpus Juris cited in Lew¬ 
is V. .ColQuitt County, 30 S.E.2d 
801, 806, 71 Ga.App. 304. 

Miss.—Corpus Juris cited in Mc¬ 
Lean V. Love, 167 So. 361, 362, 172 
Miss, 168. 

48 C.J. p 741 note 86. 

Stolen money 

If employee was robbed of em¬ 
ployer's money by unknown bandits 
and promptly reported robbery to 
supervisor and police, and if super¬ 
visor instructed employee to replace 
stolen money with understanding 
that as soon as matter could be in¬ 
vestigated employer would reim¬ 
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burse employee and employee re¬ 
placed money, employer could not 
by virtue of statute regarding vol¬ 
untary payments retain money and 
refuse to investigate robbery and 
reimburse employee if he was found 
not at fault.—Speed Oil Co. v. Ay- 
cock, 2 S.E.2d 666, 188 Ga. 46. 

86. Cal.—Swain v. Jacks, 57 F. 989, 
125 Cal. 215. 

87. Iowa.—Carter v. Riggs, 83 N. 
W. 905, 112 Iowa 245. 

48 C.J. p 741 note 88. 

88. N.T.—Bentley v, Morse, 14 
Johns. 468- 

48 C.J. p 741 note 89. 

89. U.S.—^Empire Engineering Co., 
Inc. V. U. S., 59 Ct.Cl. 904. 

Ala.—Corpus Juris cited in Smith v. 
Baldwin. 187 -So. 192, 194, 237 Ala. 
423. 

Cal.—Corpus Juris cited in Replogle 
V. Ray, 119 P.2d 980. 989, 48 Cal. 
App.2d. 291. 

90. Miss.—^Rowe v. Union Central 
Life Ins. Co., 12 So.2d 431, 194 
Miss. 328. 
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§ 146. - Recoverability in General 

Where money has been paid through duress, extor¬ 
tion, or oppression, or where undue and unconscionable 
advantage has been taken of a situation or of the pressing 
necessity of a person, by means whereof payment has 
been coerced, and the payee ought not to retain such 
money, it may be recovered back. 

As contradistinguished from voluntary payments, 
discussed supra §§ 133-144, it is equally well settled 
that payments coerced under duress or unlawful 
compulsion may be recovered back,^^ that is, money 
which has been paid through duress, extortion, or 
oppression, or where undue and unconscionable 
advantage has -been taken of a situation or of the 
pressing necessity of a person, by means whereof 
payment has been coerced, and which the pa3’ee 
ought not to retain, may be recovered back;^^ 
and it has been held immaterial that the payment 
was made with full knowledge of all the facts.^s 
In order to recover moneys paid under duress, 
however, it must be shown not only that there was 


duress,^^ which supplied the motive for the pay¬ 
ment,but also that the demand or duress was 
illegal, unjust, or oppressive, as discussed infra § 
151, and that it is against equity and good con¬ 
science for the payee to retain the money and, 
in accordance with this rule, a person cannot re¬ 
cover money paid under compulsion if it is what he 
ought to have paid voluntarily,^*^ or, if any sum 
was due from the payor, he may recover only the 
excess which was wrongfully and unlawfully pro¬ 
cured from him.98 

Estoppel. If, after making a compulsory pay¬ 
ment, the payor voluntarily makes further pay¬ 
ments or in any way afhrms its validity, he pre¬ 
cludes himself from then avoiding it.^^ 

Duress per minaSj that is, duress by threats, is 
a personal matter, and one person ordinarily can¬ 
not recover mone}’’ paid by reason of duress to 
another,! there are exceptions to this rule based 
on nearness of family relations.^ 


91. U.S.—Columbian Nat. Life Ins. 
Co. V. Goldberg', C.G.A.Ohio, 158 
F.2d 971, certiorari denied 67 S. 
Ct. 1310, 331 U.S. 820, 91 L.Ed. 
1837 —^New York Life Ins. Co. v. 
Talley, C.C.A.Iowa, 72 P.2d 715— 
California Elec. Power Co. v. U. 
S., 60 P.Supp. 344, 104 Ct.Cl. 289. 
dal.—^Wake Development Co. v. 
O’Leary, 4 P.2d 802, 118 CaLApp. 
131. 

Ill.—Illinois Merchants’ Trust Co. v. 
Harvey, 167 N.E. 69, 335 Ill. 284— 
Western & Southern Life Ins. Co. 
V. Brueggeman, 55 N.E.2d 719, 323 
Ill.App. 173—Slade v. Slade, 33 N. 
E.2d 951, 310 IlLApp. 77. 

Kan.—MacGregor v, Millar, 203 P.2d 
137, 166 Kan. 657. 

Mich.—Stott Realty Co. v. Detroit 
Sav. Bank, 264 N.W. 297, 274 Mich. 
80. 

Mont.—Nepstad v. East Chicago Oil 
Ass’n, 29 P.2d 643, 96 Mont. 183. 
N.J.—Clonavor Realty Co. v. Un- 
scheid, 29 A.2d 179, 129 N.LLaw 
247—Miller v. Eisele, 168 A- 426, 
111 N.J.Law 268—^Hochman v. Zig- 
ler's Inc., 50 A.2d 97, 139 N.J.Eg. 
139. 

N.Y.—^Avery v. Town of Brant, 189 
N.E. 233, 263 N.Y. 320—Szilagyi v. 
Szilagyi, 15 N.Y.S.2d 621, 172 Misc. 
572—Caivano v. Brill, 11 N.Y.S.2d 
498. 171 Misc. 298. 

Tex.—^Kenyon v. United Salt Corpo¬ 
ration, Civ.App,, 129 S.W.2d 402. 
Wash.—Speckert v. Bunker Hill Ari¬ 
zona Mining Co., 106 P.2d 602, 6 
Wash.2d 39, 131 A.L.R. 125'. 

48 C.J. p 741 note 93—41 C.J. p 60 
note 10. 

Reason for rule 

Where money is wrongfully exact¬ 


ed, it is received witliout any right 
or authority, and the law at the very 
time of payment creates the obliga¬ 
tion to refund the money. 

U. -s. —U. S. Bank v. Washington 
Bank, D-C., 6 Pet. 8, 8 L.Ed. 299. 

Ind.—Thomas v. O’Connell’s Estate, 
44 N.E.2d 516, 112 Ind.App. 296. 

Illegal transaction 

If a payment, induced as part of 
an agreement for compounding a fel¬ 
ony, has been extorted or induced by 
duress or oppression, it can be re¬ 
covered back, notwithstanding the 
rule that the court will not aid par¬ 
ties to an illegal transaction.—May 

V. Draper, 124 So. 89, 220 Ala. 214. 

92. Cal.—^McNichols v. Nelson Val¬ 
ley Bldg. Co., App., 218 P.2d 7S9— 
Western Gulf Oil Co. v. Title Ins. & 
Trust Co., 206 P.2d 643, 92 Cal.App. 
2d 257. 

Fla.—Pacific Mut. Life Ins. Co. of 
California v. McCaskill, 170 So. 579, 
126 Fla. 82, followed in 170 So. 586, 
126 Fla. 101, and Reliance Life 
Ins. Co. V. McCaskill, 171 So. 927, 
126 Fla. 636. 

N.Y.—^Caivano v. Brill, 11 N.Y.S.2d 
498, 171 Misc. 298. 

Tex.—^Ward v. Tadlock, Civ.App., 183 
S.W.2d 739. 

48 C.J. P 741 note 94. 

93. Ill.—Slade v. Slade, 33 N.E.2d 
951, 310 Rl.App. 77—^Peterson v. 
O’Neill, 255 Ill.App. 400. 

48 C.J. p 742 note 95. 

94. Ala.—Corpus Juris cited in 
Standard Oil Co. of Kentucky v. 
Gramling, 160 So. 725, 726, 26 Ala. 
App. 382. 

Cal.—^Western Gulf Oil Co. v. Title 
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Ins. & Trust Co., 206 P.2d 643, 92 ‘ 
Cal.App.2d 257. 

Mo.— ^Corpus Juris Q.uoted in Field v. 
National City Bank of St. Louis, 
121 S.W.2d 769, 774, 343 Mo. 419. 

Pa.—^Priedline v. Somerset Borough, 
173 A. 434, 114 Pa.Super. 49. 

48 C.J. P 742 note 96. 

95. Mo.—^National Enameling & 
Stamping Co. v. City of St. Louis, 
40 S.W.2d 593. 328 Mo. 648. 

Wash.—Speckert v. Bunker Hill Ari¬ 
zona Mining Co., 106 P.2d 602, 6 
Wash.2d 39, 131 A.L.R. 125. 

96. Ala.— Corpus Juris cited in 
Standard Oil Co. of Kentucky v. 
Gramling, 160 So. 725, 726, 26 Ala, 
App. 382. 

Mo.— Corpus Juris guoted in Field v. 
National City Bank of St. Louis, 

121 'S.W.2d 769, 774, 343 Mo. 419. 

48 C.J. p 742 note 98. 

97. Mo.—Tureck v. Tureck, App., 
207 S.W.2d 780. 

98. Mo.— Corpus Juris guoted in 
Field V. National City Bank of St. 
Louis, 121 S.W.2d 769, 774, 343 Mo. 
419. 

48 C-J- P 742 note 99. 

99. Me.—^Campbell v. Chabot, 98 A. 
746, 115 Me. 247. 

1. Me.—Flynt v. J. Waterman Co., 

122 A. 862, 123 Me. 320. 

2. Me.—^Flynt v. J. Waterman Co., 
supra. 

Mont.—^Edquest v. Tripp & Drag- 
stedt Co., 19 P.2d 637, 93 Mont, 446. 
Payment exacted by threat of ar¬ 
rest or imprisonment of relative 
1 see infra § 150. 
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§ 147. - What Constitutes Compulsion in 

General 

a. General rules 

b. Applications of rules 

a. Greneral Rules 

Such pressure or constraint as compels a man to go 
against his will virtually takes away his free agency and 
destroys the power of refusing to comply with the un¬ 
lawful demand of another, constitutes duress with re¬ 
spect to recovery of a payment, and it is sufficient and 
necessary that there be some actual or threatened exer¬ 
cise of power, possessed or believed to be possessed by the 
party exacting or receiving the payment over the person 
or property of the person making the payment, from 
which the latter has no other means of immediate relief 
than by submitting to the unreasonable or unjust demand 
and making the payment. 

Originally, at common law, “duress” meant only 
duress of the person, and nothing short of such 
duress, amounting to a reasonable apprehension of 
imminent danger to life, limb, or liberty, was suf¬ 
ficient to enable the party to recover back money 
paid.3 Subsequently, however, the courts of law, 
in analogy to the rules of the courts of equity as 


to setting aside contracts for duress, gradually ex¬ 
tended the doctrine so as to recognize duress of 
property as a sort of moral duress which might, 
equally with duress of the person, entitle a party to 
recover back money paid under its influence;'^ and 
in accordance with this view the rule was thereafter 
laid down that payment is made under duress, so 
as to permit its recovery, when, and only when, it 
is made to release the person or property of the 
payor from detention, or to prevent a seizure of 
either by one having apparent authority to seize 
without resorting to an action.^ 

Many decisions go even further in extending 
the doctrine of the earlier common law,® and gen¬ 
erally declare that the duress may be exercised 
by threats as well as by force,7 and that, irrespec¬ 
tive of the manifestation or apprehension of physi¬ 
cal force, such pressure or constraint as compels 
a man to go against his will, virtually takes away 
his free agency and destroys the power of refusing 
to comply with the unlawful demand of another, 
constitutes duress.® In other words, it is sufficient 


3. Ill.—^Illinois Merchants’ Trust Co. 

V. Harvey, 167 IST-E. 69, 335 Ill. 284 
^Slade V. Slade, 33 H.E.2d 951, 310 
Ill.App. 77. 

48 C.J. p 742 note 5. 

4. B.C.—^Thompson v. Deal, 92 P.2d 
478, 67 App.D.C. 327. 

Ill.—Illinois Merchants* Trust Co. v. 
Harvey, 167 N.B. 69, 335 Ill. 284— 
Slade V. Slade, 33 N.E.2d 951, 310 
Ill.App. 77. 

48 C.J. P 742 note 7. 

5. Ga.—^Davidson v. Citizens* Bank 
of Port Valley, 154 'S.B. 775, 171 
Ga. 81—^Dunton v. Horton, 155 S. 
E. 775, 42 Ga.App. 310. 

Ky.— Corpus Juris cited iu Talbot v. 
Charlton’s Ex*r, 57 S.W.2d 519, 521, 
247 Ky. 568. 

Mo.—Standard Oil Co. v. City of 
Moberly, App., 33 S.W.2d 157. 

H.T.—^Adrico Realty Corporation v. 
City of Hew York, 164 H.E. 732, 
250 H.T. 29, 64 A.L.R. 1. 

Ohio.—estate v. Canfield Oil Co., 171 
H.E. Ill, 34 Ohio App. 267, affirnaed 
Benoline Co. v. State, 171 H.E. 33, 
122 Ohio St. 175. 

48 C.J. p 742 note 8. 

6. Cal.—^Youn^ v. Hoagland, 298 P. 
996, 212 Cal. 426, 75 AX.R. 654. 

Mo.—^American Brewing Co. v. City 
of St. Louis, 86 S.W. 129, 187 Mo. 
367, 2 Ann.Cas. 821—‘Standard Oil 
Co. V. City of Moberly, App., 33 S. 

W. 2d 157. 

7. H.Y.—^Kamenitsky v. Corcoran, 
161 H.Y.S. 756, 97 Misc. 384, re¬ 
versed on other grounds 164 H.Y.S. 
297, 177 App.Div. 605. 

48 C.J. p 742 note 10. 


8. D.C.—Thompson v. Deal, 92 F.2d 
478, 67 App.D.C. 327. 

H.J.—Vogel V. Lots, 60 A.2d 815, 26 
H.J.Misc. 281. 

Ohio.—Union Properties v. City of 
Cleveland, 52 H.E.2d 335, 142 Ohio 
St. 358. 

Tenn.—^Johnson v. Roland, 2 Baxt. 
203. 

48 C,X p 742 note 10. 

Other statements of rule 

(1) Coercion and duress, which 
will render a payment involuntary, 
must be such a constraint, actual or 
threatened, as would overcome the 
mind of a person of ordinary firm¬ 
ness and which in fact brings about 
the payment in question.—^Hochman 
V. Zigler’s Inc., 50 A.2d 97, 139 H.J. 
Eq. 139. 

(2) Payment made to prevent in¬ 
jury to person, business, or proper¬ 
ty which payor does not owe but can¬ 
not effectively resist is made under 
“duress.” and is recoverable.—Illi¬ 
nois Merchants* Trust Co. v. Harvey, 
167 H.E. 69, 335 Ill. 284. 

Mistake or ignorance of law 

Payments made under mistake of 
law or in ignorance of law are not 
recoverable as made under “duress.” 
—^national Enameling & Stamping 
Co. V. City of St. Louis, 40 S.W.2d 
593, 328 Mo. 648. 

Fasrmeuts held compulsory 
(1) In general. 

U.S.—^Baldwin v. Scott County Mill¬ 
ing Co., Mo„ 59 S.Ct. 943, 307 U.Sl 
478, 83 L.Ed. 1409, rehearing denied 
69 S.Ct 65, 308 U.S. 631, 84 L.Ed. 
526. 


Mass.—^J. Abrams & Co. v. Clark, 11 
H.E.2d 449, 298 Mass. 542. 

Mo.—^White v. McCoy Land Co., 87 
S.W.2d 672, 229 Mo.App. 1019, af¬ 
firmed White V. Scarritt, 111 S.W. 
2d 18, 341 Mo. 1004. 

48 C.J. p 742 note 10 [c]. 

(2) Plaintiff’s payment to defend¬ 
ant of sum unlawfully claimed by de¬ 
fendant for stenographer's fees be¬ 
fore official referee.—Schurre v. 
Ruehmling, 282 H.Y.S. 801, 246 App. 
Div. 549. 

(3) Owners* payment of arbitra¬ 
tion award on contractor’s threat to 
cease work or terminate contract and 
sue for damages.—Jung v. Gwin, 139 
So. 774, 174 La. Ill, certiorari denied 
Gwin V. Jung, 52 S.Ct. 644, 286 U.S. 
561, 76 L.Ed. 1294. 

payments held not compulsory 
(1) In general. 

Ark.—Siloam Springs Ice Co. v. Mc¬ 
Culloch, 148 S.W.2d 327, 201 Ark. 
1168. 

Conn.—^Weiner v. Minor, 197 A. 691, 
124 Conn. 92. 

Ill.—^Atlas Coal & Coke Co. v. Ken¬ 
tucky River Coal Mining Co., 253 
IlhApp. 475. 

Mass.—^Hinckley v. Town of Barn¬ 
stable, 42 H.E.2d 581, 311 Mass. 
600. 

N.J.—^Futurity Realty Corp. v. Pas¬ 
saic Hat. Bank & Trust Co., 62 A. 
2d 706, 2 H.J.Super. 175. 

H.Y.—^Avey v. Town of Brant, 189 
H.E. 233, 263 H.Y. 320. 

Pa.—^Pziepoira v. Long, 12 A.2d 904, 
338 Pa. 242. 

Wash.—^Jacobson v. Hicholas, 283 P, 
684, 155 Wash. 234. 

48 C.J. p 742 note 10 Ld], 
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and necessary that there be some actual or threat¬ 
ened exercise of power, possessed or believed to 
be possessed by the party exacting or receiving 
the payment, over the person or property of the 
person making the payment, from which the latter 
has no other means of immediate relief than by 
submitting to the unreasonable or unjust demand 
and making the payment.^ 

Dependent on facts. Under these rules “duress’’ 
as a ground for the recovery of money paid is a 
relative, rather than a positive, term,lf^ and no defi¬ 
nite and exact rule of universal application can 
be laid down by which to determine whether a pay¬ 
ment is voluntary or involuntary,but from the 
very nature of the subject, each case must depend 


somewhat on its own peculiar facts and circum¬ 
stances^^ and may often be a question of diffi- 
culty.is The real and ultimate fact to be deter¬ 
mined in every case is whether or not the party 
paying really had a choice, that is, whether he 
had his freedom of exercising his wilb^^ and, where 
there is a necessity of acting at once, less may be 
considered to amount to such compulsion than in 
other cases.^S 

Nature of compulsion. The compulsion, however, 
need not be an actual, or complete, or irresistible 
compulsion;^® and, although there must be some¬ 
thing more than a mere threat and peril of pe¬ 
cuniary loss,^'^ the compulsion need not amount to 
the duress necessary to the avoidance of a con- 


(2) Payment by local bank to Fed¬ 
eral Reserve Bank to suppress lo¬ 
cal rumors and avoid run on bank.— 
R. ‘S. Jacobs Banking Co. v. Federal 
Reserve Bank of St. Louis, Mo.App,, 
34 S.W.2d 173. 

(3) Payment made by judgment 
creditor of pledgor to procure posses¬ 
sion from pledgee of void certificate 
of sale issued in pledgor’s name in 
foreclosure proceeding.—Smith, v. 
Blackford, 228 N.W. 466, 56 'S.D. 360. 

(4) Payment by bank stockholder 
of assessment to enforce statutory 
liability, to prevent recording of 
summary execution by bank superin¬ 
tendent.—Davidson v. Citizens' Bank 
of Fort Valley, 154 S.E. 775, 171 Ga. 
81. 

9. XT.S.—^Union Pac. R. Co. v. Dodge 
County, Neb., 98 U.S. 641, 25 L.Ed. 
196—^Cunard S. S. Co. v. El ting, C. 
C.A.N.T., 97 P.2d 373—New York 
Life Ins. Co. v. Talley, C.C.A.Iowa, 
72 F.2d 715. 

Cal.—^Texas Co. v. Todd, 64 P.2d 1180, 
19 Cal.App.2d 174—Myers v. City 
of Calipatria, 35 P.2d 377, 140 Cal. 
App. 295—Campbell v. Rainey, 16 
P.2d 310, 127 Cal.App. 747—^Wake 
Development Co. v. O’Leary, 4 P. 
2d 802, 118 CaLApp. 131. 

Ill.—Mills V. Forest Preserve Dist. 
of Cook County, 178 N.B. 126, 345 
Ill. 503. 

Ky.—Corpus juris cited in Talbot v. 
Charlton’s Bx’r, 57 S."W.2d 519, 521, 
247 Ky. 568. 

Mo.—^National Enameling & Stamp¬ 
ing Co. V. City of St. Louis, 40 S. 
W.2d 593, 328 Mo. 648. 

N.J.—Meier v. Nightingale, 46 A. 2d 
785, 134 N.J.Law 275—Clonavor 

Realty Co. v. Unscheid, 29 A.2d 179, 
129 NJ-Law 247—^Pompton Sta¬ 
tionery Corporation v. Passaic 
County News Co., 21 A.2d 849, 127 
N.J.Law 235, affirmed 28 A.2d 119, 
129 N.J.Law 99—^Miller v. Eisele, 
168 A. 426, 111 N.J.Law 268—Ewert 
V. Lichtman, 55 A. 2d 671, 141 N.J. 
Ea. 34. 

Ohio.—Union Properties v. City of 


Cleveland, 52 N.E.2d 335, 142 Ohio 
St. 358. 

Okl.—Central States Power & Light 
Corporation v. Thompson, 58 P.2d 
868, 177 Okl. 310. 

Pa.—^In re Heights Deposit Bank, 13 
A.2d 78, 140 Pa.Super. 133—Fried- 
line V. Somerset Borough, 173 A. 
434, 114 Pa.Super. 49. 

48 C.J. p 743 note 11. 

Absence of process 

Statement of claim, averring 
threats by borough police chief to 
arrest plaintiff and close his store 
unless he paid stated sum for bor¬ 
ough’s use, was held not to aver such 
duress of person or property as 
would entitle plaintiff to recover 
back money paid where there was no 
averment that police chief was at the 
time clothed with a warrant of ar¬ 
rest or with any other legal process 
by which he could close plaintiff’s 
place of business.—^Friedline v. Som¬ 
erset Borough, 173 A. 434, 114 Pa. 
Super. 49. 

]&oss or prejudice 

Unless noncompliance with de¬ 
mand for payment would have caused 
loss or prejudice to the payor, pay¬ 
ment is not compulsory.—^Furman v. 
Lanahan, 149 A. 465, 159 Md. 1. 

10. Tenn.— Corpus Juris cited in 
Still V. Equitable Life Assur. Soa 
of U. S., 54 'S.W.2d 947, 949, 165 
Tenn. 224, 86 A.L.R. 382. 

Wis.-^oon V. Metzler, 154 N.W. 877, 
161 Wis. 328, L.R.A.1916B 667. 

11. Ill.—^Illinois Merchants* Trust 
Co. V. Harvey, 167 N,E. 69, 335 Ill. 
284. 

Mo.—^Standard Oil Co. v. City of 
[ Moberly, App., 33 S.W.2d 157. 

Tenn.—Corpus Juris cited in Still v. 

. Equitable Life Assur. Soc. of U. S., 

I 54 S.W.2d 947, 949, 165 Tenn. 224, 
86 A.L.R. 382. 

48 CJ. P 743 note 13. 

12. U.’S.—Columbian Nat. Life Ins, 
Co. V. Goldberg, C.C.A.Ohio, 158 P. 
2d 971, certiorari denied 67 S.Ct. 
1310, 331 U.S. 820, 91 L.Ed. 1837— 
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New York Life Ins. Co. v. Talley, 
O.C.A.Iowa, 72 F.2d 716. 

Ill,—Illinois Merchants’ Trust Co. v. 

Harvey, 167 N.E. 69, 335 Ill. 284. 
Tenn.—Corpus Juris cited in Still v. 
Equitable Life Assur. Soc. of U. S., 
54 S.W.2d 947, 949, 165 Tenn. 224, 
86 A.L.R. 382. 

48 C.J. p 743 note 14. 

Matter of degree 

The question whether there is suf¬ 
ficient coercion to require restitu¬ 
tion is a matter of degree.—Cunard 
S. S. Co. V. Elting, C.C.A.N.Y., 97 F. 
2d 373. 

13. Cal.—Myers v. City of Calipat- 
ria, 35 P.2d 377, 140 CaLApp. 295. 

48 C.J. p 743 note 15. 

14. Ill.—^Mills V. Forest Preserve 
Dist. of Cook County, 178 N.E. 126, 
345 Ill. 503—^Western & Southern 
Life Ins. Co. v. Brueggeman, 55 N. 
E.2d 719, 323 Ill.App. 173. 

Mo.—^R. 'S. Jacobs Banking Co. v. 
Federal Reserve Bank of St. Louis, 
App., 34 S.W.2d 173. 

Tenn.—Corpus Juris cited in Still v. 
Equitable Life Assur. Soc. of U. 
■S.. 54 .S.W.2d 947, 949, 165 Tenn. 
224, 86 A.L.R. 382, 

‘ 48 C,J. P 743 note 16. 

Conduct of reasonable man 

The test of “duress’* at its harsh¬ 
est is what would have influenced the 
conduct of a reasonable man.—^Young 
V. Hoagland, 298 P. 996, 212 Cal. 426, 
75 A.L.II. 654—Steffen v. Refrigera¬ 
tion Discount Corp., 205 P.2d 727, 91 
Cal.App.2d 494. 

15. Tenn.—Corpus Juris cited in 
Still V. Equitable Life Assur. Soc. 
of U. 'S., 54 S.W.2d 947, 949, 165 
Tenn. 224, 86 A,L.R. 382. 

48 C.J. p 744 note 17. 

16. Wis.—^Parcher v. Marathon 
County, 9 N.W. 23, 52 Wis. 388, 38 
Am-R. 745. 

48 C,J. p 744 note 18. 

17. Wash.—Jacobson v. Nicholas, 
283 F. 684, 155 Wash. 234. 

48 C.J. p 744 note 19. 
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tract, but may consist of a virtual or moral du¬ 
ress,or of any species of compulsion.^O A pay¬ 
ment made by the payor voluntarily and as a result 
of a deliberate choice of available alternatives can¬ 
not ordinarily be ascribed to duress.^^ Fraud or 
bad faith on the part of the payee is not an essen¬ 
tial element or condition of an ‘‘involuntary pay¬ 
ment” which may be recovered.22 

b. Applications of Rules 

A recovery may be allowed where the payment of an 
unlawful demand has been obtained by taking an undue 
advantage of the situation of the payor, or to prevent 
an injury to his property rights; and, where a person is 
compelled through the necessity of protecting his busi¬ 
ness interests to pay an unlawful demand, the payment 
may be regarded as compulsory so as to permit its re¬ 
covery. 

In accordance with the general rules discussed 
supra subdivision a of this section as to what con¬ 
stitutes compulsion permitting recovery of a pay¬ 
ment made thereunder, a recovery may be allowed 
where the payment of an unlawful demand has been 


obtained by taking an undue advantage of the sit¬ 
uation of the payor,23 or under an enforced satis¬ 
faction of a judgment or where it has been made 
to avoid proceedings to enforce a penalty,25 or to 
prevent an injury to one’s property rights.2^ Like¬ 
wise, a payment may be considered as made under 
compulsion where it is illegally' demanded by one 
who is in a position to dictate terms under color of 
a statute or of an office ;27 or where payment is 
made on a wrongful demand to save the party pay¬ 
ing from some great or irreparable mischief or 
damage, from which he could not otherwise he 
savedor where it is extorted through threats of 
exposure to public disgrace.29 

Business necessities. Where^ in an emergency 
which arises through no fault of his own,20 a per¬ 
son is compelled, through the necessity of protect¬ 
ing his business interests, to pay an unlawful de¬ 
mand, the pa>mient is compulsory and may be re¬ 
covered hack,21 such as a payment made to avoid 


Pinanoial stress does not of itself 
constitute “coercion” or “duress.”— 
Caivano v. Brill, 11 3Sr.T.S.2d 498, 171 
Misc. 298. 

18. N.H.—Clou&h v. Boston, etc., R. 
Co.. 90 A. 863. 77 N.H. 222, Ann. 
Cas.l915B 1195. 

19. U.S,—Robertson v. Prank Bros. 
Co., N.Y., 10 S.Ct. 5, 132 U.S. 17. 
33 L.Ed. 236. 

48 C.J. P 744 note 21. 

20. Cal.—Engelken v. Eden Tp. Jus¬ 
tice Ct., 195 P. 265. 50 Cal.App. 157. 

48 O.J. P 744 note 22. 

21. N.J.—^Ewert v. Lichtman, 55 A. 
2d 671, 141 N.J.Eq. 34. 

22. Tenn.—Still v. Equitable Life 
Assur. Soc. of U. S., 54 S.W.2d 947, 
165 Tenn. 224, 86 A.L.R. 382. 

23. Kan.—^Kelly v. Miami County, 
116 P. 477, 85 Kan. 38. 

48 C.J. p 744 note 23. 

24. Cal.—^Engelken v. Eden Tp. Jus¬ 
tice Ct. 195 P. 265, 50 CaLApp. 157. 

48 C.J. P 744 note 24. 

Payment on judgment or decree gen¬ 
erally see supra § 143. 

Beparation. order 

A shipper was not entitled to re¬ 
tain, as against railroad, amount col¬ 
lected from railroad under Interstate 
Commerce Commission’s reparation 
order predicated on finding that tariff 
rates had been unreasonable and that 
shippers had paid excessive charges 
after commission had reopened case 
and found that rates theretofore con¬ 
demned were not unreasonable and 
set aside finding and reparation or¬ 
der.—^Baldwin v, Scott County Mill¬ 
ing Co., Mo„ 69 S.Ct. 943, 307 U.S. 
478, 83 L.Ed. 1409, rehearing denied 
60 S.Ct, 65, 308 U.S. 631, 84 L.Ed. 
526. 

70 C.J.S.—23 


25. U.S.—Robertson v. Frank Bros. 
Co., N.T., 10 S.Ct. 5. 132 U.S. 17, 
33 L.Ed. 236. 

Fla.—St. Johns Electric Co. v. St. 
Augustine, 88 So. 387, 81 Pla. 588. 

26- D.'C.—Thompson v. Deal. 92 P.2d 
478, 67 App.D.C. 327. 

Ill.—Mills V. Forest Preserve Dist. 
of Cook County, 178 N.E. 126, 345 
Ill. 503. 

Tex.—Texas Power & Light Co. v. I 
Doering Hotel Co., Civ.App., 147 
S.W.2d 897, affirmed 162 S.W.2d 
938, 139 Tex. 351. 

48 C.J. p 744 note 26. 

27. Cal.—Trower v. San Francisco, 
92 P. 1025, 152 Cal. 479. 15 L.R.A., 
N.S., 183—^Lewis v. San Francisco, 
82 P. 1106, 2 CaLApp. 112. 

28. U.S.—Lipman v. Phoenix Assur. 
Co., Or., 258 P. 544, 169 C.C.A. 484. 

Tex.—^Teixas Power & Light Co. v. 
Doering Hotel Co., Civ.App., 147 
S.W.2d 897, affirmed 162 S.W.2d 
938, 139 Tex. 351. 

29. Wash.—^Bertschinger v. Camp¬ 
bell, 168 P. 977, 99 Wash. 142, L.R. 
A.1918C 65. 

48 C.J. p 744 note 29, 

30. Kan.—^Manhattan Milling Co. v. 
Manhattan Gas, etc., Co., 225 P. 
86, 115 Kan. 712. 

48 C.J. p 750 note 86. 

31- Ala.—Corpus iTuris cited iu 
Smith V. Baldwin, 187 So. 192, 194, 
237 Ala. 423. 

Cal.—^Flynn v. City and County of 
*San Francisco, 115 P.2d 3, 18 Cal. 
2d 210—^Young v. Hoagland, 298 P. 
996i 212 Cal. 426, 75 A.L.R. 654— 
McNiehols v. Nelson Valley Bldg. 
Co., App., 218 P.2d 789—Western 
Gulf Oil Co. V. Title Ins. & Trust 

353 


Co., 206 P.2a 64S, 92 Cal.App.’d 
257—Latelle v. American Trust 
Co., 149 P.2d 385, 64 Cal.App.2d 
830. 

Ill.—Mills V. Forest Preserve Dist. of 
Cook County, 178 N.E. 126, 345 Ill. 
603—Illinois Merchants* Trust Co. 

V. Harvey, 167 N.E. 69, 335 III. 284. 
N.J.—^Pompton Stationery Corpora¬ 
tion v. Passaic County News Co., 
21 A.2d 849, 127 N.J.Law 235. af¬ 
firmed 28 A.2d 119, 129 N.J.Law 
99. 

Tex.—Texas Power & Light Co. v. 
Doering Hotel Co., Civ.App., 147 S. 

W. 2d 897, affirmed 162 S.W.2d 938. 
139 Tex. 351—Corpus Juris cited iu 
Edwards v. Williams, Civ.App., 93 
S.W.2d 452, 454. 

Wash.—Speckert v. Bunker Hill Ari¬ 
zona Mining Co., 106 P.2d 602, 6 
Wash.2d 39, 131 A.L.R. 125—-Fer¬ 
guson V. Associated Oil Co., 24 P.2d 
82, 173 Wash. 672—Johnson v. 

Townsend & Co., 296 P. 1046, 161 
Wash. 332. 

48 C.J. p 750 note 87. 

Capital investment 

Payment of money illegally exact¬ 
ed to prevent sacrifice of capital in¬ 
vestments is not voluntary.—^Jacob¬ 
son V. Nicholas, 283 PJ 684, 155 Wash. 
234. 

Payment of unearned interest 

“Duress,” as used in connection 
with suit to recover unearned inter¬ 
est, alleged to have been paid under 
stress of a business necessity 
amounting to coercion and duress, 
means constraint or pressure of such 
nature as virtually to rob one of his 
free agency, compelling acceptance 
of the alternative of either paying, 
or suffering great financial loss, or 
business disadvantage.—Walvoord v. 
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a great financial 'loss,^2 or under a business neces¬ 
sity to free property of some duress or lien.ss In 
the absence, however, of a demand or some element 
of coercion or duress, a payment is not rendered 
compulsory by the mere fact that it is made in or¬ 
der to enable the payor to carry on his business, 
or to effect a more profitable disposition of his busi- 
ness.35 Payment of an illegal demand growing 
out of a transaction on a board of trade made un¬ 
der apprehension of suspension, in default thereof, 
from the privileges of the board of trade, is not 

compulsory.36 

Loss or retention of employment. A payment 
under a threat^^ or fear^S of discharge from em¬ 
ployment has been held not to have been made un¬ 
der duress. It has been held, however, that the 
power to confer or withhold employment is a pow¬ 
er to coerce, and that, where an employee under 
the pressure of general economic circumstances 
accepted employment conditioned on his making 
payment of part of his wages to his emplo 3 ^er, in 
violation of law, such payment was involuntary 
and could be recovered back as money paid under 
duress, notwithstanding the condition was imposed 
before the employment commenced.^^ A payment 
made to secure reinstatement in employment has 


been held recoverable as made under duress.^^ 

Payment to compel performance of contract in 
general. As a general rule, a payment exacted as 
a condition to the performance of a contract can¬ 
not be considered compulsory.^l Where, however, 
the nonperformance of the contract would have 
resulted in serious loss to the payor, and he had no 
other adequate remedy, the payment has been con¬ 
sidered compulsory,^^ although recovery will be 
denied where plaintiff by his acts, and with full 
knowledge of all the facts, ratified the prior pay- 

ment.^3 

§ 14 g, - Duress of Person in General 

Where one is compelled by duress of his person to pay 
an unjust or illegal demand, and be makes the payment 
under protest, such payment is compulsory and may be 
recovered back. 

The rule is well settled that, where one is com¬ 
pelled by duress of his person to pay an unjust or 
illegal demand, and he makes the payment under 
protest, such payment is compulsory and may -be re¬ 
covered back.44 Thus a payment is compulsory 
and may be recovered back where it is made of an 
unjust or illegal demand to obtain release from im- 
prisonment,45 or from an arrest and threatened im- 


Keystone Mortg-, Co., Tes.Civ.App., 
140 S.W.2d 307. 

Prevention of strike 

Payments made to union official to 
prevent calling of a strike which he 
is under no duty to call are so far 
involuntary as to raise an obligation 
to make restitution thereof.—^Horn- 
stein V. Paramount Pictures, 55 lsr.P3. 
2d 740, 202 N.Y. 468. 

32. Tex.—Texas Power & Light Co. 
V. Leering Hotel Co., Civ.App., 147 
S.W.2d 897, affirmed 162 S,W.2d 
938, 139 Tex. 351—Corpus Juris 
CLUoted in Edwards v. Williams, 
Civ.App., 93 S.W.2d 452, 454. 

48 C.J. p 750 note 88. 

Compulsion held not shown 
Wash.—^Jacobson v. Nicholas, 283 P- 
684. 155 Wash. 234. 

33. Or.—Darling-Singer Lumber Co. 

V. Oriental Nav. Co., 272 P. 275, 127 
Or. 655. 

Tex.—Corpus Juris ^tuoted in Ed¬ 
wards V. Williams, Civ.App., 93 S. 

W. 2d 452, 454. 

48 C.J. P 750 note 89. 

Withholding of deed 

Where purchaser of land relying 
on agreements of purchase had ex¬ 
pended considerable money and had 
incurred obligations in anticipation 
of construction of houses on the 
land, time was important to purchas¬ 
er in view of his commitments and, 
to secure deed, he was forced to pay 


additional amount demanded by ven- ; 
dor to protect purchaser’s deposit, 
payment was made under duress and 
purchaser was not a volunteer so as 
to preclude recovery of additional 
amount paid.—Smelo v. Girard Trust 
Co., 45 A.2d 264, 158 Pa.Super. 473. 

34. U-S.—^Detroit Edison Co. v. Wy¬ 
att Coal Co., C.C.A.W.Va., 293 F. 
489. 

48 'C.J. p 750 note 90. 

35. N.J.—Ewert v. Lichtman, 55 A, 
2d 671, 141 N.J.Ed. 34. 

36. N.Y.—Quincey v. White, 63 N.Y, 
370. 

48 C.J. p 751 note 91, 

37. N.Y.—^Day v. Studebaker Bros. 
Mfg. Co., 34 N.Y.S. 463, 13 Misc. 
320. 

48 O.J. p 751 note 92. 

38. Ill—Siegel v. Schueck, 67 Ill. 
App. 296. 

Ohio.—Gross v. Cincinnati, 4 Ohio S. 
&C.P. 393. 

39. N.Y.—Caivano v. Brill, 11 N.T, 
S.2d 498, 171 Misc. 298. 

40. Mass.—Sullivan v. Barrows, 21 
N.E.2d 275, 303 Mass. 197. 

Payment of union claim 

If member of trade union, in order 
to secure reinstatement in his em¬ 
ployment, was coerced against his 
judgment and consent to pay union’s 
claim the validity of which he had 
consistently denied, then he could or¬ 
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dinarily recover the sum paid by an 
action of contract.—Sullivan v. Bar- 
rows, supra. 

41. Minn.—Joannin v. Ogilvie, 52 N. 
W. 217, 49 Minn. 564, 32 Am.S.R. 
581, 16 L.R.A, 376. 

Pa.—^Armstrong v. Latimer, etc., Co., 
30 A. 990, 165 Pa. 398. 

Defatdt 

Vendor, having right to terminate 
contract for default in payments, 
could require additional money be¬ 
fore making deed to third person at 
original purchaser’s request.—Corri¬ 
gan V. Malott, 300 S.W. 590. 222 Ky. 
206. 

42. Cal.—^McTigue v. Arctic Ice 
Cream Supply Co., 130 P. 165, 20 
Cal.App. 708. 

48 C.J. p 751 note 96. 

43. Ill.—Fred C. Kramer Co. v. Heb- 
ard Storage Warehouses, 82 N.E.2d 
832, 336 Ill.App. 150. 

44. Ill,—Mills V. Forest Preserve 
List, of Cook County, 178 N.E. 126, 
345 Ill. 503—Slade v. Slade. 33 N.E. 
2d 951, 310 IlLApp. 77. 

I Mont.—^Edquest v. Tripp & Drag- 
stedt Go., 19 P.2d 637, 93 Mont 
446. 

48 C.J. p 744 note 31. 

Apprehension or threat of arrest and 
imprisonment see infra § 150. 

45. Ark.—Williford v. Eason, 161 S. 
W. 498, 110 Ark. 303. 

, 48 C.J. p 744 note 32. 
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prisonment by one having power to enforce his 
threat'^® This is so not only where the arrest is 
without just cause, also where there is an ar¬ 
rest for a just cause without legal authority,^^ 
and also where there is an arrest for a just cause 
and under lawful authority but for an improper 
purpose.'^^ Where, however, the arrest and impris¬ 
onment are by lawful authority for a just cause 
and for a proper purpose, a payment made to pro¬ 
cure his discharge or release is not a payment un¬ 
der duress,and this is also true where a person 
under arrest in a civil proceeding voluntarily pays 
money in settlement of the case.51 

§ 149 . . .. — Pa 5 mients to Prevent Unlawful 

Taking or Detention of Property 

a. Personal property 

b. Real property 

a. Personal Property 

(1) In general 

(2) Under legal process 

(1) In General 

Where a person unlawfully demanding a payment is 
in a position to seize or detain the goods or other personal 
property of a person against whom the claim is made, 
without a resort to Judicial proceedings in which the par¬ 
ties may contest the validity of the claim, payment under 
protest to prevent a seizure or to recover the property 
will be considered as made under compulsion, and the 
money may be recovered back. 

A payment procured by duress of goods or per¬ 
sonal property may be involuntary in the eye of the 


law the same as if procured by duress of the per¬ 
son, as discussed supra § 147; and, therefore, it 
is a well settled rule that, where a person unlawfully 
demanding a payment is in a position to seize or 
detain the goods or other personal property of a 
person against whom the claim is made, without 
a resort to judicial proceedings in which the parties 
may contest the validity of the claim, payment under 
protest to prevent a seizure or to recover the prop¬ 
erty will be considered as made under compulsion, 
and the money may be recovered back,52 especially 
where a failure to get or retain immediate posses¬ 
sion and control of the property, in pursuit of any 
legal remedy he may have, will be attended with 
serious loss or great inconvenience.®^ 

This coercion is generally embraced in the term 
"‘duress of goods;” and in order to constitute such 
duress there must be a threat to do some act which 
the threatening party has no legal right to do, 
some illegal exaction, fraud, or deception, and re¬ 
straint must be imminent and such as to destroy 
free agency without a present means of protection,®^ 
although it is immaterial that the acts claimed to 
constitute duress do not amount to technical du¬ 
ress.® 5 The payment, however, is not under duress 
where the party asserting the claim or making the 
demand must resort to the courts to enforce it,®5 
and where the payor has a complete and adequate 
remedy at law, which he could pursue instead of 
making the payment.®^ A payment made to obtain 
a release of goods, which by the terms of a mort¬ 
gage the payor is prohibited from removing, is not 
a payment under duress.®® 


46. Pa.—^Pace v. Plymouth Borough, 
7 Kulp 239. 

47. Mass.—-'Sweet v. Kimball, 44 N. 
E. 243, 166 Mass. 332, 55 Am.S.R. 
406. 

N.H.—Richardson v. Duncan, 3 N.H. 
508. 

48. U.S.—^Poy V. Talburt, D.C., 9 F. 
Cas.No.5,020, 5 Cranch C.C. 124. 

48 C.J. P 745 note 35. 

49. Mont.—Clifford v. Great Falls 
Gas Co., 216 P. 1114, 68 Mont. 300. 

48 C.jr. p 745 note 36. 

50- Ind.—^Harrison Tp. v. Addison, 
96 N.E. 146, 176 ind. 389, 

48 C.J. P 745 note 37. 

51- Wis.—^Mayer v. Hoffman, 30 N. 
W. 355, 67 Wis. 279. 

48 C.J. P 745 note 38. 

52. Mass.—^Murphy v. Brilliant Co., 
83 ]Sr.E.2d 166, 323 Mass. 526-—J. 
Abrams & Co. v. Clark, 11 N.E.2d 
449, 298 Mass. 542, 

48 C-J. P 745 note 40. 


Banker’s lien. 

Where check indorsed by payee’s 
agent was cashed by subsequent in¬ 
dorser and deposited to its account 
and payee filed affidavit of forged in¬ 
dorsement and drawee bank com¬ 
pelled subsequent indorser's bank to 
reimburse it, and thereafter subse¬ 
quent indorser’s bank deducted the 
amount of check from indorser’s ac¬ 
count, subsequent indorser’s payment 
to bank which reimbursed drawee 
bank was “involuntary.” since it was 
made because of bank’s exercise of 
banker’s lien upon indorser’s ac¬ 
count,—Safeway Stores v. King Lum¬ 
ber Co., 113 P.2d 483, 45 Cal.App.2d 
17. 

53- Md.—^Jones v. Sherwood Distill¬ 
ing Co., 132 A. 278, 150 Md. 24. 

48 C.J. P 745 note 40, p 746 note 41, 

54- Pa.—Ochiuto V. Prudential Ins. 
Co. of America, 52 A,2d 228, 356 
Pa. 382. 

48 C.J. p 746 note 43. 

55. Neb.—^Karschner v. Latimer, 187 
N.W. 83, 108 Neb. 32—^Weber v. 
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Kirkendall, 63 N.W. 35, 44 Neb. 
766. 

56. Tex.—Stanford v, U. S, Inv. 
Corp., Ltd., Civ.App., 272 S.W. 568. 

Existence of other remedy generally 
see infra § 152. 

57. N.J.—^Meier v. Nightingale, 46 
A.2d 785, 134 N.J.Law 275. 

48 C.J. p 746 note 46. 

Recovery of automobile 

Payment of amount demanded by 
automobile repairman in excess of 
amount for which he agreed to make 
repairs, which payment was alleged¬ 
ly made in order to obtain posses¬ 
sion of automobile detained by re¬ 
pairman, was not made under “du¬ 
ress” so as to entitle payor to recover 
amount of overpayment, in view of 
remedy available to payor under Ga¬ 
rage Keeper’s Lien Act for recover¬ 
ing possession of automobile.—Meier 
V. Nightingale, 46 A.2d 785, 134 N.J. 
Law 275. 

58. Mich.—^Lamb v. Rathburn, 77 N. 
W. 268, 118 Mich. 666. 
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Payment by third person. Where goods are re¬ 
leased on the promise of a third party to pay the 
charges against them, and he pays such charges, 
the recovery of the money back by the party for 
whom the payment was made is not prevented if 
the third party is reimbursed.®^ 

(2) Under Legal Process 

A payment of an unlawful or oppressive demand or 
claim may be recovered back, as being compulsory, where 
it is made in order to retain or obtain the possession of 
property seized or about to be seized under legal process. 

As a general rule, a payment of an unlawful or 
oppressive demand or claim may be recovered back, 
as being compulsory, where it is made in order to 
retain or obtain the possession of property seized 
or about to be seized under legal process,®o as where 
the payment is made, after the issuance of an exe¬ 
cution, to prevent a levy on, or a sale of, the prop- 
erty,®i or where it is made to procure the release 
of property wrongfully seized by an officer.®^ The 
mere fact, however, that a person has resorted to 
legal process to enforce his claim does not entitle 
the payor to recover back a payment which he has 
in fact made voluntarily with a full knowledge of 
the facts and it has been held that, if the pay¬ 
ment on a judgment is otherwise voluntary, it is not 
recoverable as being compulsory by reason of the 
fact that is it made under the compulsion of an exe¬ 
cution, as discussed supra % 143, or under a threat to 
levy execution.®^ 

Attachment. The fact that the payment is coerced 
by a threat to attach®® or by an attachment®® of 
goods does not render the payment compulsory; and 
this is equally true, although the attachment is is¬ 
sued in a state foreign to the residence of the pay¬ 
or,®*^ Where, however, the attachment is threatened 
or sued out in bad faith by one with knowledge 
that he has no cause of action or who makes an ex¬ 


cessive demand, for the purpose of extorting money 
from defendant, a payment to discharge the attach¬ 
ment is considered compulsory, and an action will 
lie for its recovery back.®'^ 

b. Eeal Property 

Generally, a payment may be coerced by duress as 
to real property as well as to personal property, and, 
when so coerced, may be recovered back. 

It has been stated that there cannot be such a 
thing as duress with respect to real property, so as 
to render a payment coerced thereby compulsory;®^ 
and it has been held that, where a person holding 
the title to land under an express or implied agree¬ 
ment to convey on the payment of a particular sum 
refuses to convey unless an excessive sum is paid, 
payment to obtain the title is not compulsory.70 
Generally, however, a payment may be coerced by 
duress as to real property as well as to personal 
property, and, when so coerced, may be recovered 
back.7i Accordingly, a payment is compulsory and 
may be recovered back where it is made to remove 
or prevent a cloud on the title of the payor ;72 or 
where a mortgagee in possession requires the mort¬ 
gagor or his assignee to pay more than is 'legally due 
in order to redeem ;73 or where a party redeems 
from a foreclosure sale in order to protect his liens 
and titles.74 So, also, where a person entitled to 
redeem from a real estate mortgage pays, on the 
demand of the mortgagee, and under protest, more 
interest than is due in order to prevent expiration 
of the time for redemption, he may recover such 
interest back,75 and, where a purchaser refuses to 
allow a redemption from a foreclosure sale, except 
on payment of more than is due, the amount so 
paid in excess of what was actually due may be 
recovered 'back.76 However, money paid to redeem 
real property sold under execution, where such sale 
did not cast a cloud on the title, must be held to 


59. jNT.M.—Cadwell v. Higginbotliain, 
151 P. 315. 20 N.M. 482. 

60- Ind.—Thomas v. O'ConnelTs Es¬ 
tate. 44 K.E.2d 616, 112 Ind.App. 
296. 

48 C.J. p 746 note 49. 

61. Ind.—Thomas v. O'ConnelTs Es¬ 
tate, supra. 

Mont.—Anderson v. Border, 285 P. 

174, 87 Mont. 4. 

48 C.J. P 746 note 50. 

62. Tex.—Clark v. Pearce, 15 S.W. 
787, 80 Tex. 146. 

48 C.J. p 746 note 51. 

63. Ga.—'Cohen v. Troy Laundry, 
etc., Co., 25 'S.E. 689, 99 Ga. 289. 

48 C.J. p 747 note 52. ' 

64. Ga.—West v. Brown, 140 S.E. 
600, 165 Ga. 187. 


Pa.—Ochiuto v. Prudential Ins. Co. of 
America, 52 A.2d 228, 356 Pa. 382. 

65. Iowa.—Paulson v. Barg^er, 109 
IT.W. 1081, 132 Iowa 547. 

48 C.J. p 747 note 66. 

66. Iowa.—^Dickerman v. Lord, 21 
Iowa 338, 87 Am.D. 579. 

48 C.J. P 747 note 57. 

67. Iowa.—^Dickerman v. Lord, su¬ 
pra. 

48 C.J. p 747 note 58. 

68. KTeb.—Weber v. Kirkendall, 57 
IS'.W. 1026, 39 Neb. 193. 

48 C.J. p 747 note 59. 

69. N.Y.—^Fleetwood v. New York, 4 
N.Y.Super. 475—Forrest v. New 
York, 13 Abb.Pr. 350. 

70- N.C.—Smithwick v. Whitley, 67 
S.E. 913, 152 N.C. 369. 

48 CJ. P 747 note 61. 
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71. Cal.—^Wake Development Co. v. 
O’Leary, 4 P.2d 802, 118 CaLApp. 
131. 

48 C.J. P 747 note 62. 

72. Cal.—Wake Development Co. v. 
O’Leary, supra. 

48 C.J. p 747 note 63. 

73. Okl.—Union Cent. Life Ins. Co. 
V. Erwin, 145 P. 1125, 44 Okl. 763. 

48 C.J. p 747 note 64. 

74. N.D,—Bovey-Shute Lumber Co. 
V. Farmers, etc-. Bank, 173 N.W. 
455, 43 N.D, 66. 

75. Me.—Whitcomb v- Harris, 38 A. 
138, 90 Me. 206. 

76. Minn.—^Bennett V. Healy, 6 

Minn. 240. 
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have been paid voluntarily and may not be subse¬ 
quently recovered in an action therefor.77 

§ 150. - Apprehension or Threat of Legal 

Proceedings 

a. Of civil proceedings in general 

b. Of criminal prosecution in general 

a. Of Civil Proceedings in Greneral 

Generally, mere apprehension or threats of a civil 
proceeding to enforce a claim, unaccompanied by any 
act of hardship or oppression, or bad faith of the claim¬ 
ant, does not render a payment in response thereto In¬ 
voluntary in the sense that it can be recovered back. 

As a general rule, mere apprehension*^^ or 
threats*^^ of a civil proceeding to enforce a claim, 
unaccompanied by any act of hardship or oppres¬ 
sion, or bad faith of the claimant, does not render 
a payment in response thereto involuntary in the 
sense that it can be recovered back; and this rule 
also applies although the payment is not made until 
after legal proceedings to recover on the asserted 
claim have actually been instituted in good faith.8® 
It has been held, however, that, where civil' proceed¬ 
ings are instituted on a fictitious claim for the pur¬ 
pose of extortion, a payment coerced thereby is 
compulsory and may be recovered back.8i 


Foreclosure of mortgage. Mere apprehension of 
foreclosure or threats by the mortgagee to foreclose 
a mortgage will not render compulsory a payment by 
the mortgagor of an excessive amount claimed by 
the mortgagee.82 

b. Of Oriminai Prosecution in General 

A payment made with full knowledge of the facts 
ordinarily will not be deemed compulsory so as to entitle 
the payor to recover it back, by reason of the fact that 
the payment is made under a mere apprehension or threat 
of a criminal prosecution, where there is no immediate 
danger thereof, at least where the demands and threats 
are by private individuals not clothed with governmental 
authority to carry them into execution; but payments 
made under threat of arrest and imprisonment may be 
considered compulsory, and may be recovered back. 

While it has been broadly held that sums paid 
under duress of a threatened criminal prosecution 
may be recovered,8 3 where no warrant has been is¬ 
sued or proceedings begun, and there is no im¬ 
mediate danger, a payment with full knowledge of 
the facts will' not, as a general rule, he deemed 
compulsory so as to entitle the payor to recover it 
back, by reason of the fact that the payment is made 
under a mere apprehension84 or threat85 of a crim¬ 
inal prosecution. However, demands and threats of 
persons clothed with governmental authority to car¬ 
ry them into execution by arrest and prosecution 
stand on a different footing from demands and 


77. Cal.—^Maskey v. Lackmann, 81 
P. 115, 146 Cal. 777—^Birch Ranch 
& Oil Co. V. Campbell^ 111 P.2d 
445, 4^ CaLApp.2d 624. 

78. Cal.—Campbell v. Rainey, 16 P. 
2d 310, 127 Cal.App. 747. 

Ga.—Strachan Shipping- Co. v. City 
of Savannah. 147 S.E. 555, 168 Ga. 
309, followed in Southern Steve¬ 
doring- Co. V. City of Savannah, 147 
S.E. 558, 168 Ga. 316. 

N'eb.—^Woodmen of the World Life 
Ins. Soc. V. American Soc. of Com¬ 
posers, Authors and Publishers, 19 
N.W.2d 540, 146 Neb. 358. 

Tenn.—^Baird Transfer Co. v. Nash¬ 
ville & Lebanon Turnpike Co., 8 
Tenn.App. 317, 

48 C.J. p 748 note 68. 

Beasojx for rule 

Where parties are on terms of 
equality toward each other, one 
threatened with civil process must 
make his defense in the first in¬ 
stance to merits of the claim and 
cannot postpone litigation by paying 
the demand and afterward maintain¬ 
ing an action, therefor.—^Kunkel Auto 
Supply Co. V. Leech, 298 N.W. 150, 
139 Neb. 616, 

79. Ga.—Strachan Shipping Co. v. 
City of savannah, 147 S.E. 555, 168 
Ga. 309, followed, in Southern Ste¬ 
vedoring Co. V. City of Savannah, 
147 S.B. 558, 168 Ga. 316—Dunton 


V. Norton, 155 S.E. 775, 42 Ga.App. 
310—^Daniel Bros, Co. v. Richard¬ 
son, 146 S.E. 505, 39 Ga.App. 121. 
Mass.—^Hinckley v. Town of Barn¬ 
stable, 42 N.B.2d 581, 311 Mass. 600 
—Carey v, Fitzpatrick, 17 N.E.2d 
882, SOI Mass. 525. 

Pa.—Ochiuto v. Prudential Ins. Co. of 
America, 52 A.2d 228, 356 Pa, 382— 
Pziepoira v. Long, 12 A.2d 904, 338 
Pa. 242—Tugboat Indian Co. v. A/S 
Ivarans Rederi, 5 A.2d 153, 334 Pa. 
15. 

S.C.—^Shockley v. WicklifiCe, 148 S.E. 
476, 150 S.C. 476. 

Tenn.—^Baird Transfer Co. v. Nash¬ 
ville & Lebanon Turnpike Co., 8 
Tenn.App. 317. 

Tex.—Thrower v. Brownlee, Com. 

App., 12 S.W.2d 184. 

48 C.J. P 748 note 60. 

ITot d-nress 

A threat of legal process is not du¬ 
ress authorizing recovery of pay¬ 
ments thereunder.—^Hicks v. Levett, 
140 So. 276, 19 La.App. 836. 

80. Cal.—CSorpus Jtixis cited, in 
Watson V. Santa Carmelita Mut. 
Water Co., 137 P.2d 757, 762, 58 
Cal.App.2d 709. 

48 C.J. p 748 note 70. 

8L Mich,—Welch v. Beeching, 159 
N.W. 486, 193 Mich. 338. 

48 C-J. P 749 note 71. 
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82. Mass.—Carey v. Fitzpatrick, 17 
N.E.2d 882, 301 Mass. 525. 

48 C.J. P 749 note 73. 

83. Ariz.—^Ingalls v. Neidlinger, 216 
P.2d 387. 

84. Ga.—Strachan Shipping Co. v. 
City of Savannah, 147 S.E. 555, 168 
Ga. 309, followed in Southern Ste¬ 
vedoring Co. V. City of Savannah, 
147 S.E. 558, 168 Ga. 316. 

48 C.J. p 749 note 74. 

85. Ga.—Strachan Shipping Co. v. 
City of Savannah, 147 S.E. 555, 168 
Ga. 309, followed in Southern Ste¬ 
vedoring Co. V. City of Savannah, 
147 S.E. 558, 168 Ga. 316. 

48 C.J. p 749 note 75. 

ZzLfereace of threat 

Statement to effect settlement, 
that payment would protect embez¬ 
zler from criminal prosecution, was 
held not to justify inference of 
threat of criminal prosecution.— 
Brane v. First Nat. Bank, 20 P.2d 
506, 137 Kan. 403. 

Payment by kinsmen of shortage 
in account of hank employee relative 
on threat of bank and bonding com¬ 
pany to prosecute unless shortage 
were made good held not to have 
been made under such duress as to 
entitle kinsmen to recover sum paid. 
—^Ellis V. Peoples Nat. Bank of Man¬ 
assas. 186 S.E. 9, 166 Va. 389. 
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threats of private individuals, and money paid be¬ 
cause thereof, if unwarranted, may generally be re¬ 
covered back,86 as in such cases the parties do not 
stand on an equal footing.^"^ 

Of arrest and hnprisomnent. A payment made 
under threat of arrest and imprisonment, provided 
the duress provokes fear sufficient to overcome the 
will of a man of ordinary firmness and constancy, 
is considered compulsory and may be recovered 
back;^^ and this rule is especially applicable where 
the payor, because of his age, intellect, or disposi¬ 
tion, is particularly susceptible to fear from such a 
threat.^^ Even though the person threatened is 
guilty of the crime charged, if an excessive or il¬ 
legal payment is extorted from him under threats 
of arrest and imprisonment, such payment is com¬ 
pulsory and may be recovered.^^ So also, a threat 
to arrest a child^2 or husband^s of the payor makes 
the payment involuntary and recoverable, and it is 
of no consequence whether the threat is of a lawful 
or unlawful imprisonment.®^ 


§ 151 , - Illegality, Source, and Time of 

Duress 

In order to render a payment compulsory and thus 
recoverable, the duress must be Illegal, unjust, or oppres¬ 
sive, the compulsion or coercion must come from the par¬ 
ty to whom or by whose direction the payment is made, 
and the duress must have existed at the time the payment 
was actually made. 

In order to render a payment compulsory the 
duress must be illegal, unjust, or oppressive.®^ Ac¬ 
cordingly, one cannot recover back money paid un¬ 
der compulsion if it is just what he ought to have 
paid voluntarily®® or if the payee merely took legal 
measures to collect an unquestioned obligation.®7 It 
has been held, however, that a creditor cannot en¬ 
force his debts by unlawful means,®8 as by duress or 
threat of imprisonment, and a payment made under 
such circumstances may be recovered by the payor, 
at least where the claim is the subject of an honest 
dispute.®® 

Source of duress. The compulsion or coercion 
must come from the party to whom or by whose 


86. Ga.—Strachan Shipping Co. v. 
City of Savannah, 147 S.E. 555, 168 
Ga. 309, followed in Southern Ste¬ 
vedoring Co. V. City of Savannah, 
147 S.E. 658, 168 Ga. 316, 

jNT.Y.—C orpus Juris cited ia Avey v. 
Town of Brant, 261 N.Y.S. 423, 425, 
145 Misc. 618. 

48 C.J. p 749 note 76. 

87. Ga.—Strachan Shipping Co. v. 
City of Savannah, 147 S.E. 555, 
168 Ga. 309, followed in Southern 
Stevedoring Co. v. City of Savan¬ 
nah, 147 S.E. 558, 168 Ga. 316. 

Mont.—Clifford v. Great Palls Gas 
Co., 216 P. 1114, 68 Mont. 300. 

88. Me.—Campbell v. Chabot, 98 A. 
746, 115 Me. 247. 

48 C.J. P 749 note 79. 

Payment to obtain release from ar¬ 
rest and imprisonment see supra 
S 148. 

89. Cal.—^Vandiveer v. Charters, 
294 P. 440, 110 Cal.App. 347. 

Idaho.—Wilbur v. Blanchard, 126 P. 

1069, 22 Idaho 517. 

Ill.—-Bock V. Felker, 23 N.E.2d 568, 
302 Ill.App. 116. 

S.D.—Corpus Juris cited ia Meylink 
V. Minnehaha Co-op. Oil Co., 283 
N.W. ICl, 163, 66 S.D. 351. 

Wyo.—Corpus Juris cited ia U. S. 
Fidelity & Guaranty Co. v. Cook, 
5 P.2d 294, 299, 43 Wyo. 356. 

48 C.J. p 749 note 80, p 750 note 85 
Ca]. 

XTegligeace 

Surety company obtaining pay¬ 
ment of shortage in accounts by 
threatening prosecution for embez¬ 
zlement could not justify retention 
of money on ground it was lost by 
negligence, which negligence was 


disputed.—U. S. Fidelity & Guaranty 
Co. V. Cook, 5 P.2d 294, 43 Wyo. 356. 

90. Mich.—Cribbs v. Sowle, 49 N. 
W. 587, 87 Mich. 340, 24 Am.S.R. 
166. 

48 C.J. p 750 note 81. 

91. Idaho.—^Wilbur v. Blanchard, 
126 P. 1069, 22 Idaho 517. 

Ky.—^American R. Express Co. v. 
Hicks, 249 S.W. 342, 198 Ky. 649. 

32. S.D.— Corpus Juris cited ia 
Meylink v. Minnehaha Co-op. Oil 
Co., 283 N-W. 161, 163, 66 S.D. 351. 
48 C.J. p 750 note 83. 

93. N.Y.—^Adams v. Irving Nat. 
Bank, 23 N.E. 7, 116 N.Y. 606, 15 
Am.S.R. 447, 6 L.R.A. 491. 

48 C-J. P 750 note 84. 

94. N.Y.—^Adams v. Irving Nat. 
Bank, supra. 

95. Ala.—Corpus Juris cited ia 
Standard Oil Co. of Kentucky v. 
Gramling, 160 So. 725, 726, 26 Ala. 
App. 382. 

Mo.— Corpus Juris guoted in Field 
V. National City Bank of St. 
Louis, 121 S.W.2d 769. 774, 343 
Mo. 419—^R. S. Jacobs Banking Co. 
V. Federal Reserve Bank of St. 
Louis, App., 34 S.W.2d 173. 

N.J.—^Hochman v. Zigler’s Inc., 50 
A. 2d 97, 139 N.J.Eq. 139—^Futur¬ 
ity Realty Corp. v. Passaic Nat. 
Bank & Trust Co., 62 A.2d 706, 2 
N.J.Super. 175. 

N.Y.—^Avey v. Town of Brant, 189 
N,E. 233, 263 N.Y. 320. 

48 C.J. p 752 note 11. 

Coercion, ia order to constitute 
“duress,” must be more than legal 
enforcement of unquestioned liqui¬ 
dated obligations, and must be ille¬ 
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gal, manifestly unjust, or purpose¬ 
ly oppressive.—Stott Realty Co. v. 
Detroit Sav. Bank, 264 N.W. 297, 274 
Mich. 80. 

Penalties of valid act 

Payment of legal demand is not 
involuntary because made in fear 
that unless payment is made payor 
will be subjected to penalties of 
valid act.—^Richardson Lubricating 
Co. V. Kinney, 168 N.E. 886, 337 111. 
122 . 

Foreclosure sale 

Mortgagors, voluntarily paying 
mortgagee’s attorney commission¬ 
er’s fee and costs of advertising 
foreclosure sale in consideration of 
its abandonment* held not entitled 
to recover amount paid from mort¬ 
gagee and such attorney, in absence 
of allegation of facts tending to 
show fraud or mistake, where de¬ 
fendant had a right to cause plain¬ 
tiff’s lands to be advertised for sale. 
—^Boyles v. Prudential Ins. Co. of 
America, 183 S.E. 721, 209 N.C. 556. 

96. Mo.—^Powell V. Most Worshipful 
Grand Lodge Ancient Free and 
Accepted Masons, 163 S.W.2d 
1038, 349 Mo. 955—Corpus Juris 
quoted in Field v. National City 
Bank of St. Louis, 121 S.W.2d 769, 
774, 343 Mo. 419. 

48 C-J. p 753 note 12. 

97. Mich.—Stott Realty Co. v. De¬ 
troit Sav. Bank. 264 N.W. 297, 274 
Mich. 80. 

98. Wyo.—S. Fidelity & Guar¬ 
anty Co. V. Cook, 5 P.2d 294, 43 
Wyo. 356. 

99. Wyo.—^U. S. Fidelity & Guaran¬ 
ty Co. V. Cook, supra. 
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direction the payment is made;^ and the payment 
cannot be recovered from a person who did not 
exercise the duress or have knowledge thereof at 
the time of receiving the money.2 Where the only 
coercion influencing the payor^s mind is the fear 
of the consequences of his own acts, it is not a legal 
duress.2 

Time of duress. The duress must have existed 
at the time the payment was actually made;^ and 
a prior compulsion will not render the pa 3 rment com¬ 
pulsory^ unless its unfluence continues up to the 
time of the payment.® Thus, where a promise to 
pay in the future is obtained by compulsion, and 
after such compulsion is removed the payment is 
made in accordance with the promise, the payment 
under such circumstances cannot be considered 
compulsory^ 


§ 152. - Existence of Other Remedy 

Generally, where an unfounded or illegal demand is 
made on a person, and the law furnishes him adequate 
protection against it, or gives him an adequate remedy, 
and, instead of taking the protection the law gives him 
or the remedy it furnishes, he pays what is demanded, 
such payment is deemed to be a voluntary, and not a 
compulsory, payment. 

The general rule is that, where an unfounded or 
illegal demand is made on a person, and the law fur¬ 
nishes him adequate protection against it, or gives 
him an adequate remed}^ and, instead of taking the 
protection the law gives him or the remedy it fur¬ 
nishes, he pays what is demanded, such payment is 
deemed to be a voluntary, and not a compulsory, 
pa 3 ’ment,® as where the party making the demand 
is compelled to resort to the courts in order to en¬ 
force it, and the pajmr settles and pays the claim 
without presenting any defense.^ Mere delay, in- 


1. Fla.—^Pacific Mut Life Ins. Co. 
of California v. McCaskill, 170 So. 
579, 126 Fla. 82, followed in 170 
‘So. 586, 126 Fla. 101, and Reliance 
Life Ins. Co. v. McCaskill, 171 So. 
927, 126 Fla. 636. 

Tenn.—Corpus Juris cited iu Bell v. 
Clay County, 73 S.W.2d 685, 686, 
168 Tenn. 6. 

Tex.—Corpus Juris cited iu Wal- 
voord V. Keystone Mortg. Co., Civ. 
App., 140 S.W.2d 307, 310. 

Wash.—Speckert v. Bunker Hill 
Arizona Mining Co., 106 P.2d 602, 
6 Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 753 note 14. 

2. Or.—Cram v. Powell, 197 P. 280, 
100 Or. 708. 

Tenn.—Corpus Juris cited in Bell 
V. Clay County, 73 S.W.2d 685, 686, 
168 Tenn. 6. 

3. Mass.—Felton v. Gregory, 130 
Mass. 176. 

4. Mo.—Corpus Juris cited in Lo¬ 
cust Realty Co. v. Kansas City, 
115 S.W.2d 205, 207, 232 Mo.App. 
1184. 

Wash.—Corpus Juris cited in Speck¬ 
ert V. Bunker Hill Arizona Min¬ 
ing Co., 106 P.2d 602, 609, 6 Wash. 
2d 39. 131 A.L.R. 125. 

48 C.J. p 753 note 17. 

5. Wash.—Corpus Juris guoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 610, 6 
Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 763 note 18. 

e. Wash.—Corpus Juris guoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 610, 6 
Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 753 note 19. 

7. Wis.—Schultz V. Culbertson, 1 
H.W. 19, 46 Wis. 313. 

48 C.J. p 753 note 20. 

8. U.S.—^Corpus Juris guoted in 


Wourdack v. Becker, C.C.A.Mo., 55 
F.2d 840, 842, certiorari denied 52 
S.Ct. 501, 286 U.S. 548, 76 L.Ed. 
1285. 

Cal.—^Western Gulf Oil Co. v. Title 
Ins. & Trust Co., 206 P.2d 643, 92 
Cal.App.2d 257—Texas Co. v. Todd, 
64 P.2d IISO, 19 Cal.App.2d 174. 
Ga.—^Darby v. City of Vidalia, 149 
S.E. 223, 168 Ga. 842—Dunton v. 
Norton, 155 S.E. 775, 42 Ga.App. 
310. 

Ill.—Illinois Merchants* Trust Co. 
V. Harvey, 167 N.E. 69, 335 Ill. 
284. 

Iowa,—Gronstal v. Van Druff, 261 
N.W. 638. 219 Iowa 1385. 

Miss.— Corpus Juris cited, in Mc¬ 
Lean V. Love, 157 So. 361, 362, 172 
Miss. 168. 

N.J.—Meier v. Nightingale, 46 A.2d 
785, 134 N.J.Law 275—Hochman 

V. Zigler*s Inc., 50 A.2d 97, 139 N. 
J.Eq. 139. 

Pa.—Tulsman v. Du Bois, 30 A. 2d 
323, 346 Pa. 310—^Tugboat Indian 
Co. V. A/S Ivarans Rederi, 5 A.2d 
153, 334 Pa. 15. 

Tex.— Corpus Juris guoted in Ed¬ 
wards V. Williams, Civ.App., 93 S. 

W. 2d 452, 454. 

48 C.J. p 753 note 21. 

Where payor has an alternative 
course consistent with denial of the 
validity and enforceability of claim, 
the payment thereof is regarded in 
law as a voluntary payment and 
cannot be recovered back.—Sutton 
V. Metropolitan Casualty Ins. Co. of 
New York, 186 A. 465, 117 N.J.Law 
21—Vogel V. Lotz, 60 A. 816, 26 N. 
J.Misc. 281. 

Delay in commencing action 

Where lessee under oil and gas 
lease deducted from royalties pay¬ 
able to lessor the lessor’s propor¬ 
tionate share of cost of dehydrat¬ 
ing wet oil, and lessor threatened a 
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forfeiture of lease because of such 
deductions, and lessee than paid les¬ 
sor amount deducted without condi¬ 
tions, and lessee delayed commence¬ 
ment of action asking for temporary 
relief against forfeiture for some 
two hundred and eight days, lessee 
could not recover amount of pay¬ 
ment when it was determined that 
lessor was liable for its proportion¬ 
ate share of cost of dehydration of 
oil.—^V^'estern Gulf Oil Co. v. Title 
Ins. & Trust Co., 206 P.2d 643, 92 
Cal.App.2d 257. 

Sesort to eguity 

(1) Payment avoidable by resort 
to eguity is not compulsory, even 
though pressure for payment is re¬ 
enforced by threat to injure.—^Il¬ 
linois Merchants’ Trust Co. v. Har¬ 
vey, 167 N.E. 69, 335 El. 2S4. 

(2) Fact that grantee might have 
been compelled to resort to eguity 
to obtain surrender of notes evi¬ 
dencing indebtedness for balance of 
purchase price of land and person¬ 
alty and cancellation of lien of trust 
deed thereon, on a tender of amount 
admittedly due after making allow¬ 
ance for a claimed shortage in area 
of land purportedly conveyed, did 
not render payment of entire indebt¬ 
edness made without threat of fore¬ 
closure involuntary, so as to entitle 
grantee to recover in action at law 
portion of payment representing al¬ 
leged shortage.—^Rowe v. Union 
Central Life Ins. Co., 12 So.2d 431, 
194 Miss. 328. 

9, Cal.—Campbell v. Rainey, 16 P. 

2d 310, 127 CaLApp. 747. 

Tex.—Texas Power & Light Co. v. 
Doering Hotel Co., Civ.App., 147 
S.W.2d 897, affirmed 162 S.W.2d 
938, 139 Tex. 351—Corpus Juris 
guoted in. Edwards v. Williams, 
Civ.App., 93 S.W.2d 452, 454. 

48 C.J. p 753 note 22. 
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convenience, and expense which a person may suffer 
by resisting a demand for payment do not constitute 
legal compulsion.^^ Where, however, although there 
is a legal remedy, the payor’s situation or the situa¬ 
tion of his property is such that the remedy would 
not be adequate to protect him fro-m serious or ir¬ 
reparable injury, the -payment will be deemed to 
have been involuntary,^^ 

§ 153. - Effect of Protest 

Generally, In the absence of a statutory provision 
otherwise, a payment cannot be recovered back as being 
compulsory or involuntary by reason of the mere facts 
that it is paid unwillingly and that the payor at the time 
of payment makes a protest against the payment. 

As a general rule, in the absence of a statutory 
provision otherwise, a pa>Tnent cannot be recovered 
back as being compulsory or involuntary by reason 
of the mere facts that it is paid unwillingly^2 and 
that the payor at the time of payment makes a pro¬ 
test against the payment^S It has been held, how¬ 


ever, that the object of a protest is to take from 
the payment its voluntary character and thus to 
permit the party to recover back the moneynot¬ 
withstanding a protest is available only in cases of 
payment under duress or coercion or when undue 
advantage is taken of the party’s situation.^® In 
other words, a protest against payment does not 
create a lien on money paid, or any legal impediment 
to its control, but rather is only notice to the party 
receiving payment that, if the demand is illegal in 
whole, or in any specified particulars, he may be 
subjected to an action for the recovery back of the 
amount to which objection is made.^^ Also, where 
there is a controversy between persons, and money 
is paid in protest of its correctness and with the 
assurance of a suit for the recovery of all or a 
part of it, and that situation is assented to, the 
amount is thereby left open to be adjudicated and 
the payment is not voluntary.!'^ Where a receipt 
taken for the money paid expressly states that the 


10* XJ-'S.—Wourdack v. Becker, C.C. 
A.Mo., 55 P.2d 840, certiorari de¬ 
nied 52 S.Ct. 501, 286 U.S. 548, 76 

L.Ed. 1285. 

N.T.—Hess V. Cohen, 45 N.Y.S, 934, 
20 Misc. 333. 

11- IJ.S.—Wourdack v. Becker, C.C. 
A.Mo., 55 P.2d 840, certiorari de¬ 
nied 52 S.Ct. 501, 286 U.S. 548, 76 
L,.Ed. 1285. 

Ill.—Illinois Merchants* Trust Co. v. 

Harvey, 167 N.B. 69, 335 Ill. 284. 
48 C.J. p 753 note 23. 

Forfeiture provision. 

A corporation, to which assignee 
of mineral lessees" salt rights con¬ 
veyed them, had right to sue for 
refund of tax and excess salt pro¬ 
duction royalty moneys paid hy it 
on ground of duress exercised pur¬ 
suant to forfeiture provisions, re¬ 
citing that they were enforceable 
without resort to court, in lease and 
assignments, although it complied 
with demands for payment thereof 
without first seeking relief in court. 
—Kenyon v. United Salt Corpora¬ 
tion, Tex.Civ.App., 129 S.W-2d 402. 

12- Ala.—Standard Oil Co. of Ken¬ 
tucky V. Gramling, 160 So. 725, 26 
AIa.App. 382. 

Miss.—Corpus Juris cited in Mc¬ 
Lean V. Love, 157 So. 361, 362, 172 
Miss. 168. 

Tex.—Corpus Juris g.uoi;ed in Ed¬ 
wards V. Williams, Civ.App., 93 
'S.W.2d 452, 454. 

48 C.J. p 751 note 97. 

13- U.S.—Cunard S. S. Co. v. Bit¬ 
ing, C.CA..N.X., 97 F.2d 373—Cor¬ 
pus Juris cited in Ignatovig v. 
Prudential Ins. Co. of America, U. 
C.Pa., 16 F.Supp. 764. 

Ala.—Corpus Juris cited in Smith 
V. Baldwin, 187 So. 192, 194,'237 
Ala. 423—ISTational Bank of Boaz 


V. Marshall County, 157 So. 444, 
229 Ala. 369—Thornton v. Singer 
Sewing Mach. Co., 37 So.2d 239, 
34 AIa.App. 162—Clifton v. Curry, 
10 So.2d 51, 30 Ala.App. 584— 

Standard Oil Co. of Kentucky v. 
Gramling, 160 So. 725, 26 Ala.App. 
382. 

La.—Hicks v. Levett, 140 So. 276, 19 
La.App. 836. 

Md.—^Wasena Housing Corp. v. Le- 
vay, 52 A.2d 903, 188 Md. 383— 
Magness v. Loyola Federal Sav. & 
Loan Ass"n, 47 A.2d 769, 186 Md. 
569—^Furman v. Lanahan, 149 A. 
465, 159 Md. 1. 

Miss.—Corpus Juris cited in Rowe 
V. Union Central Life Ins. Co., 12 
iSo.2d 431, 194 Miss. 328—Corpus 
Juris cited in McLean v. Love, 157 
So. 361, 362, 172 Miss. 168. 
isr.j-.—Miller v. Eisele, 168 A. 426. 
Ill N.J.Law 268. 

Ohio.—State v. Canfield Oil Co„ 171 
KT.E. Ill, 34 Ohio App. 267, af¬ 
firmed Benoline Co. v. State, 171 
N.E. 33, 122 Ohio St. 175. 

Pa.—Priedline v. Somerset Borough, 
173 A. 434, 114 Pa.Super. 49. 
Tenn.—Whitley v. Bry’s, 15 Tenn. 
App. 86. 

Tex.—Corpus Juris g,uoted in Ed¬ 
wards V. Williams, Civ.App,, 93 
S.W.2d 452, 454. 

Wash.—'Speckert v. Bunker Hill 
Arizona Mining Co., 106 P.2d 602, 
6 Wash.2d 39, 131 AL.B. 125. 

48 C.X p 751 note 98. 

A mere denial of liability accom¬ 
panied by a statement that the pay¬ 
ment was being made under coercion 
does not make the payment invol¬ 
untary.—Murphy V. Brilliant Co., 83 
H.E.2d 166, 323 Mass. 526. 

14. Cal.—McMillan v. Richards, 9 
CaL 365, 70 Am.D. 655. 
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Ill.—^Peterson v. O’Neill, 255 Ill.App. 
400. 

N.M.—Jaynes v. Heron, 130 P.2d 29, 
46 N.M. 431, 142 A.L.R. 1191. 

S.C.—Sutton V, Town of Fort Mill, 
172 S.E. 119, 171 S.C. 291. 

41 C-J. p 50 note 10. 

Formal declaration 
A protest against payment is a 
formal declaration made by a per¬ 
son interested or concerned in some 
act about to be done, or already per¬ 
formed, whereby he expresses his 
dissent or disapproval, or affirms the 
act against his will, and the object 
of such a declaration is generally 
to save some right which would be 
lost to him if his implied assent 
could be made out or to exonerate 
himself from some responsibility 
which would attach to him unless 
he expressly negatived his assent.— 
Jaynes v. Heron, 130 P.2d 29, 46 N. 

M. 431, 142 A.L.R. 1191. 

Beauirements of sale contract 
Filling station operators who for 
twenty-two months paid for gaso¬ 
line more than reauired by sale con¬ 
tract were held entitled to recover 
amount paid under protest.—^Fergu¬ 
son V. Associated Oil Co., 24 P.2d 
82, 173 Wash. 672. 

15- Cal.—^McMillan v. Richards, 9 
Cal. 365, 70 Am.D. 655. 

N. M.—^Jaynes v. Heron, 130 P.2d 29, 
46 N.M. 431, 142 A.L.R. 1191. 

16. Cal.—^McMillan v. Richards, 9 
Cal. 365, 70 Am.D. 655. 

N.M.—^Jaynes v. Heron, 130 P.2d 29, 
46 N.M, 431, 142 AL,R. 1191. 

17. Ala.—Smith v. Baldwin, 187 So. 
192, 237 Ala. 423—^Bailey v. Hinge, 
77 So. 419, 16 Ala-App. 269. 
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payment is under protest and does not defeat the 
right to sue and recover the money, it may be re¬ 
covered back regardless of whether or not the facts 
amount to payment under duress.^^ 

Protest as evidence. If there is duress or coer¬ 
cion of some character and there is doubt, under the 
circumstances, whether or not the payment was 
voluntary, the fact that a protest was made may be 
taken into account in determining the question.^^ 

§ 154. - Necessity of Protest 

Generally, if money is paid under compulsion, no pro¬ 
test against paying Is neicessary in order to lay the 
foundation of an action to recover the payment. 

As a general rule, if money is paid under com¬ 
pulsion, no protest against paying is necessary in 
order to lay the foundation of an action to recover 
the payment^® except where the payment is made to 
a public officer to prevent some adverse official ac- 
tion^^ and the officer has no notice of the facts 
which render the demand illegal,22 or except where 
it is made under an illegal statute or ordinance's 
or is made to prevent the unlawful seizure or re¬ 
tention of the payor’s person or property.24 It has 
been held that a protest is required to permit the 
recovery of a payment made under business com¬ 
pulsion to prevent the sacrifice of capital invest¬ 
ments,25 and the payor must disaffirm his action on 
removal of the duress.25 A protest is not essential 


to recover an illegal pajonent required by a public 
utility for service.27 

Where there is a series of payments, the first of 
which is paid under duress, in order to recover for 
subsequent payments it must appear either that 
every payment was made under threat or compul¬ 
sion or that all the payments were made under pro¬ 
test's 

Sufficiency of protest. Whenever a protest is nec¬ 
essary, it has been held that it must state the grounds 
on which the party paying the money claims that 
the pa3ment is illegal. 2S 

§ 155. Fraud 

Generally where a payment of money which the payee 
ought not to retain is induced by fraud and deceit, it may 
be recovered back by the payor; but where a payment 
is made with full knowledge of the facts, and the fraud, 
if any, is not an inducement to the payment, the rule as 
to voluntary payments applies, and such payment cannot 
be recovered back. 

The general rule that a voluntary payment cannot 
be recovered back has no application where the pay¬ 
ment was induced by fraud on the part of the 
payee,®for, subject to the general rules as to what 
constitutes fraud, it isf a well^settled rule that, 
where a payment of money which the payee ought 
not to retain is induced by fraud and deceit, it may 
be recovered back by the payor,®! and, if the fraud 
is the inducement for the payment, the rule applies. 


18. Tex.—^Lobit v. Marcoulides, Civ. 
App., 225 S.W. 757. 

19- U.S.—Corpus Juris cited iu Ig- 
natovigr v. Prudential Ins. Co. of 
America, D.C.Pa., 16 P.Supp. 764. 
Cal.—McMillan v. Richards, 9 Cal. 

365, 70 Am.Dec. 655. 

Md.-rr-'W'asena Housing’ Corp. v. Le- 
vay, 52 A.2d 903, 188 Md. 383— 
Magness v, Lioyola Federal Sav. & 
Loan Ass’n, 47 A.2d 769, 186 Md. 
569. 

N.J.—Miller v. Eisele, 168 A. 426, 
111 N.J.Law 268. 

N.M.—Jaynes v. Heron, 130 P.2d 29, 
46 N.M. 431, 142 A.L.R, 1191. 

48 C.J. p 752 note 1. 

20. N.J.—^Miller v. Eisele, 168 A. 
426, 111 N.J.Law 268. 

48 C.J. p 752 note 2. 

21. TJ.S.—^Hamilton v. Billin, C.C. 
Tenn., 11 F.Cas.No.5,979, affirmed 
21 Wall. 73, 22 L.Ed. 628. 

48 ax p 752 note 3. 

22. Cal.—^Meek v. McClure, 49 Cal. 
623. 

23. N.B.—^Johnson v. Grand Porks 
County, 113 N.W. 1071, 16 N.B. 
363, 125 Am.S.R. 662. 

48 C.J. p 752 note 5. 

24. Ky. — ^Hamilton v. Kentucky Ti¬ 


tle Sav. Bank, etc., Co., 167 S.W. 
898, 159 Ky. 680, L.R.A.1915B 498. 
Pa.—In re Heights Deposit Bank, 
13 A.2d 78, 140 Pa.Super. 133. 

25- Wash.—^Ferguson v. Associated 
Oil Co., 24 P.2d 82, 173 Wash. 672. 

26. Wash.—^Ferguson v. Associated 
Oil Co., supra. 

27. Me.—S. D. Warren Co. v, Maine 
Cent. R, Co., 135 A. 526, 126 Me. 
23. 

48 C.J. p 752 note 7. 

28. N.T.—^Kamenitsky v. Corcoran, 
164 N.Y.S. 297, 177 App.Div. 605, 

48 C.J. p 752 note 8. 

29. Cal.—^Meek v. McClure, 49 Cal. 
623. 

30. Kan.—^Bradshaw v. Glasscock, 
136 P. 933, 91 Kan. 11. 

Wash.— Corpus Juris q,uoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 A.B.R. 125. 

31. Ala.—^Bell v. Barnes, 190 So. 
273, 238 Ala. 248—^Roney v. Com¬ 
mercial Union Fire Ins. Co., 143 
So. 571, 225 Ala. 367. 

Kan.—In re Erwin's Estate, 203 P. 
2d 207, 166 Kan. 630—^MacGregor 
V. Millar. 203 P.2d 137. 166 Kan. 
667. 


N.J.—^Hochman v. Zigler's Inc., 50 A. 

2d 97, 139 N.XEq. 139. 

N.T.—Szilagyi v. Szilagyi, 15 N.Y.S. 

2d 621, 172 Misc. 572. 

Tex.—^Ward v. Tadlock, Civ. App., 
183 S.W.2d 739. 

Wash.—Corpus Juris quoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 A.Lr.R. 125—Bark¬ 
er V. Weeks, 47 P.2d 1, 182 Wash. 
384. 

48 O.J. p 754 note 28. 

Proceeds of pledged securities 
Pacts that pledgor was not enti¬ 
tled to the proceeds of sale of 
pledged securities and that, shortly 
after check was delivered to him by 
brokers, brokers unsuccessfully at¬ 
tempted to stop payment on check 
and refused to pay pledgor balance 
of the proceeds of sale of securities 
and that pledgor knew he was not 
entitled to proceeds of check, but 
did not mention such fact to brokers, 
and collected proceeds from them, 
supported finding for broker's as¬ 
signee in its action against pledgor 
for amount of proceeds of the check. 
—Indemnity Ins. Co. of North Amer¬ 
ica V. Paige, 13 N.E.2d 616, 299* 
Mass. 523. 


361 



§§ 155-156 


PAYMENT 


70 C.J.S. 


although it is not the sole producing cause.32 in 
case of conflicting claims to the money, a recovery 
is not prevented by the fact that the payment was 
made to the payee on his false representations, in¬ 
stead of into court, in order that a third person’s 
claim to tht money might be litigated.^^ 

Where, however, a payment is made with full 
knowledge of the facts, and the fraud, if any, is 
not an inducement to the payment, the rule as to 
voluntary payments applies, and such payment can¬ 
not be recovered back on the ground of such 
fraud,as where the fraud relates to the execution 
of a bill or note and the payment thereof is volun¬ 
tarily made with full knowledge of the facts.^S So 
also, a payment cannot be recovered back where 
fraud is not established,^® or damage is not 
shown,or where the payor had no right to rely 
on the alleged representatives of the payee.®® A 
payment cannot be recovered back where it is made 
as a part of a fraudulent transaction, to which the 
payor is a party,®^ except where he became such by 
the persuasion and influence of the payee who is a 
person with a stronger mind.^® 

Restoration of benefits. Ordinarily the payor 
seeking recovery must make a tender of the benefits 
received,but it has been held that a victim of 
fraud, who is unable, because of changed circum¬ 
stances, to make full restoration to the wrongdoer 
of the benefits received, may still recover what he 
has paid^® except where his liability to restore such 


benefits arises from his having had complete en¬ 
joyment of them, and, in so doing, consuming 
them.'^® 

Property transferred in payr/ient. Where, through 
the fraud of a creditor, a debtor transfers property 
in settlement of an indebtedness, when in fact noth¬ 
ing is due, the debtor’s measure of recovery is the 
reasonable market value of the property^^ except 
in a case where exemplary damages are allowable.'^® 

From third person. The defrauded payor cannot 
recover the money from a third person who has 
received it in good faith from the defrauding 
payee.^® 

§ 156. Mistake of Law 

a. In general 

b. Limitations of, and exceptions to, rule 

denying recovery 

c. What constitutes mistake of law 
a. In G-eneral 

Except where it is provided otherwise by statute, it 
is generally held that, where one under a mistake of law, 
or in ignorance of law, but with full knowledge of all 
the facts, and in the absence of fraud or improper conduct 
on the part of the payee, voluntarily and without com¬ 
pulsion pays money on a demand not legally enforceable 
against him, he cannot recover it back. 

Except where it is provided otherwise by stat¬ 
ute,it is held by the great preponderance of ad¬ 
judged cases that, where one under a mistake of 


32. Wash.—OorpTis Jtiris q.Tioted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 754 note 29. 

33. Kan.—Bradshaw v. Glasscock, 
136 P. 933, 91 Kan. 11. 

34. Cal.—^Partamian v. Plodine, 213 
P.2d 790. 

Wash.—^Jacobson v. Nicholas, 283 P. 

684, 155 Wash. 234. 

48 C.J. P 754 note 32. 

35. Iowa.—^Baldwin v. Foss, 32 N. 
W. 389, 71 Iowa 3S9. 

36. N.Y.—Conde v. Towner, 15 N. 
T.S.2d 265, 257 App.Div. 681, rear¬ 
gument denied 17 N.T.S.2d 861, 
258 App.Div. 1018, appeal denied 
26 ]Sr.E.2d 835, 282 N.T. 807. 

48 ax p 754 note 32 [b]. 

laere expressions of opinion, where 
opposite party would reasonably 
treat them as such, will not consti¬ 
tute such fraud as will authorize 
recovery of a payment made.—^Ward 
V. Tadlock, Tex.Civ.App., 183 S.W. 
2d 739. 

37. N.Y.—^Nacional Financiera, S. 
A. V. Banco De Ponce, 85 JST.Y.S. 
2d 272. 


38. S.C.~Shockley v. WicklifEe, 148 
S.E. 476, 150 S.C, 476. 

39. Mo.—Campbell v. Boyers, 145 
S.W. 807, 241 Mo. 421. 

48 C.J. p 754 note 34. 

40. Neb.—^Klein v. Pederson, 91 N. 
W. 281, 65 Neb. 452. 

41. N.Y.—^Nacional Financiera, S. 
A. V. Banco De Ponce, 85 N.Y.S. 
2d 272. 

42. N.Y.—^Heckscher v. Edenborn, 
96 N.E. 441, 203 N.Y. 210. 

48 C.J, p 755 note 37. 

43. N.Y.—Schank v. Schuchman, 
106 N.E. 127, 212 N.Y. 352. 

44. Iowa.—^Johnson v. Saum, 114 N. 
W. 618, 137 Iowa 138. 

48 C.X P 755 note 39. 

45. Iowa.—^Johnson v. Saum, supra. 

46. U.S.—Gale v. Chase Nat. Bank, 
N.Y., 104 F. 214, 43 C.C.A. 496. 

47. Wash.— Corpus Juris quoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 755 note 44. 

Basis of right 

The right to recover money paid 
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voluntarily under mistake of law, 
conferred by statute, is based on 
the equitable doctrine that action 
will lie for recovery of money re¬ 
ceived by one to whom it does not 
in good conscience belong, the law 
presuming a promise to repay.—^Mc¬ 
Farland V. Stillwater County, 98 P. 
2d 321, 109 Mont. 544. 

Kight of action not given 

Statute defining mistake of law 
does not give right of action to re¬ 
cover moneys paid under mistake of 
law.—Chrysler Light & Power Co. v. 
City of Belfield, 224 N.W. 871, 58 N. 
D. 33, 63 A.L.R, 1337. 

Zn Louisiana 

(1> Under a statute so providing, 
one who receives what is not due 
him, whether through error or know¬ 
ingly, is obliged to restore it.— 
Smith V. Phillips, 143 So. 47. 175 La. 
198—48 C.X p 755 note 44 [b]. 

(2) However, owners* payment of 
arbitration award under protest and 
on contractor’s threat to stop work 
or terminate contract and sue for 
damages held not recoverable under 
statute as “paid through mistake.” 
—Jung V. Gwin, 139 So. 774, 174 La, 
111, certiorari denied Gwin v. Jung, 
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law, or in ignorance of law, but with full knowl¬ 
edge of all the facts, and in the absence of fraud 
or improper conduct on the part of the payee, 


voluntarily and without compulsion pays money on 
a demand not legally enforceable against him, he 
cannot recover it back;^s and the rule has been 


52 S.Ct. 644, 286 U.S. 561, 76 L.Ed. 
1294. 

In New York 

(1) Under a statute so providing, 
a payment made under a mistake of 
law as well as one made under a 
mistake of fact may be recovered. 
—One Fifty-Seven Prince Street 
Corporation v. Michelini, 62 N.T.S. 
2d 148, affirmed 66 ]Sr.T.S.2d 406, 271 
App.r>iv. 776, 

(2) Prior to adoption of statute, 

generally money paid under a mis¬ 
take of law was not recoverable.— 
In re Lawyers Title & Guaranty Co., 
Mortgage No. 424421, 51 N.TjS.2d 

122, 184 Misc. 241, modified on other 
grounds 58 N.T.'S.2d 857, 270 App.Div. 
294, affirmed 68 N.E.2d 886, 296 N.T. 
611—M. & O. Creditors Corporation 
V. Pratt, 17 N.T.S.2d 240, 172 Misc. 
695, affirmed 7 N.Y.S.2d 662, 255 

App.Div. 838, appeal denied 8 N.Y.S. 
2d 990, 255 App.Div. 962, affirmed 24 
N.E.2d 482, 281 N.Y, 804—Szilagyi v. 
Szilagyi, 15 N.Y.S.2d 621, 172 Misc. 
572—Gubin v. City of New York, 
276 N.Y.S. 515, 154 Misc. 547—Nova¬ 
ra V. Wyoming County, 259 N.Y.S. 
932, 144 Misc, 920—In re Welton's 
Estate, 253 N.Y.S. 128, 141 Misc. 674 
—48 C.J. P 755 note 47. 

48. U.S.—Grand Trunk Western R. 
Co. V. Chicago & Western Indiana 

R. Co., C.C.A.I11., 131 F.2d 215— 

Granzow v. Village of Lyons, C.O. 
A.I11., 89 F.2d 83—The William 

Rockefeller. D.C.N.Y., 57 F.2d 897 
—Gulf Refining Co. v. City of 
Philadelphia, D.C.Pa., 31 F.Supp. 
587, affirmed, C.C.A., 110 F.2d 661 
—^Johnson v. Scott County Milling 
Co., D.O.Mo., 21 F.Supp. 847. 

Ala,—Corpus Juris cited in Rice v. 
Tuscaloosa County, 198 So, 245, 
249, 240 Ala. 4—Rice v. Tuscaloo¬ 
sa County, 4 So.2d 497, 242 Ala, 
62—Clifton V. Curry, 10 So.2d 51, 
30 Ala,App. 584. 

Cal.—^Aebli v. Board of Education of 
City and County of San Francisco, 
145 P.2d 601, 62 Cal.App.2d 706— 
Holm V. Bramwell, 67 P.2d 114, 20 
Cal.App.2d 332—^Myers v. City of 
Calipatria, 35 P.2d 377, 140 Cal. 
App. 295. 

D.C.—^Hammond v. Hammond, 131 F. 
2d 351, 76 U.S.App.D.C. 357, cer¬ 
tiorari denied 63 S.Ct. 763, 318 U. 

S. 770, 87 L.Ed. 1141—Thompson 
V. Deal, 92 F.2d 478, 67 App.D.C. 
327—^MacNamee v. Hermann, 53 
!F.2d 549, 60 App.D.C. 295. 

Ill.—Groves v. Farmers State Bank 
of Woodlawn, 12 N.E.2d 618, 368 
Ill. 37—^Mills v. Forest Preserve 
Dist. of Cook County, 178 N.E, 
126, 345 Ill. 503—Rauscher v. 

Boulevard Manor Defense Homes, 


82 N.E.2d 499, 335 Ill.App. 643— 
Maslasky v. Boulevard Manor De¬ 
fense Homes, 82 N.E.2d 499, 335 
Ill.App. 643—^Pratt v. Board of 
Ed. of Dist. No. 61, Kankakee 
County, 63 N.E.2d 275, 326 Ill.App. 
610. 

Iowa.—Corpus Juris ctuoted in Mor¬ 
gan v. Jasper County, 274 N.W. 
310, 311, 223 Iowa 1044, 111 A.L.R. 
634. 

Me.—Gilman v. Forgione, 153 A. 883, 
130 Me. 101—Inhabitants of City 
of Biddeford v. Benoit, 147 A. 151, 
128 Me. 240. 

Mo.—Corpus Juris quoted in Na¬ 
tional Enameling & Stamping Co. 
V. City of St. Louis, 40 S.W.2d 
693, 595, 328 Mo. 648. 

Neb.—Corpus Juris quoted in Wood¬ 
men of the World Life Ins. Soc. 
V. American Soc. of Composers, 
Authors and Publishers, 19 N.W. 
2d 540, 545, 146 Neb. 358. 

N.J.—Gem Building & Loan Ass’n of 
Newark v. Town of Belleville, 186 
A 466, 117 N.J.Law 59—Busch- 
baum V. Barron, 61 A.2d 512, 1 
N.J. Super. 4. 

N.D.—-Chrysler Light & Power Co. 
V. City of Belfield, 224 N.W. 871, 
58 N.D. 33, 63 A.L.R. 1337. 

Ohio.—State ex rel. Dickman v. De- 
fenbacher, 86 N.B.2d 5, 151 Ohio 
St, 391—Bauman v. Guckenberger, 
72 N.E.2d 494, 79 Ohio App. 293, 
reversed on other grounds 74 N.E. 
2d 369, 148 Ohio St. 292—State v. 
Canfield Oil Co., 171 N.E. Ill, 34 
Ohio App. 267, affirmed Benoline 
Co. V. State, 171 N.E. 33. 122 Ohio 
St. 175. 

Or.—^First Nat. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26, 
169 AL.R. 1426. 

Pa.—Ochiuto v. Prudential Ins. Co. 
of America, 52 A.2d 228, 356 Pa. 
382—Corpus Juris cited in Wil¬ 
liam Sellers & Go. v. Clarke-Har- 
rison, Inc., 46 A,2d 497, 499, 354 
Pa. 109—In re Kennedy’s Estate, 
183 A 798, 321 Pa. 225—Villani 
V. Italian Workingmen Building 
& Loan Ass'n, 195 A. 476, 129 Pa. 
'Super. 330—^Appeal of Pennsylva¬ 
nia Co., 36 Pa.Dist. &Co. 212—^Mc¬ 
Clure V. Greene County, Pa., 11 
Pa.Dist. & Co. 256—^Lackawanna 

County V. Rydzewski, Com. PL, 44 
Lack.Jur. 29. 

S.C.—Moody V. Stem, 51 S.E.2d 163, 
214 S.C. 45. 

Tenn.—^Employers’ Reinsurance Cor¬ 
poration V. Going, 26 S.W.2d 126, 
161 Tenn. 79. 

Tex.—^Hayward v. City of Corpus 
Christi, Civ.App., 195 S.W.2d 995— 
Stanolind Oil & Gas Co. v. Alli- 
I son, Civ.App., 121 S.W.2d 480, af- 
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firmed Allison v. Stanolind Oil & 
Gas Co., 129 S.W.2d 267, 133 Tex. 
540. 

Va.—^Virginia Ins. Rating Bureau 
V. Commonwealth ex rel. State 
Farm Mut. Auto. Ins. Co., 42 S.E. 
2d 419, 186 Va. 270. 

Wash.—^Corpus Juris quoted in. 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 AL.R. 125. 

W.Va.—^Alderson v. Gauley Fuel Co., 
178 S.E. 626, 116 W.Va. 95. 

48 C.J. p 755 note 47—21 C.J. p 93 
note 13 [d]. 

Beasons for rule 

(1) Rule is founded on public 
policy and political necessity result¬ 
ing from fact that to admit ignor¬ 
ance of law to be recognized as suf¬ 
ficient to pervert the will of the 
parties doing the act would render 
the administration of the law im¬ 
practicable.—Galveston County v. 
Gorham, 49 Tex. 279—Stegall v. Mc¬ 
Lennan County, Tex.Civ.App., 144 
S.W.2d 1111, error dismissed, Judg¬ 
ment correct—48 C.J. p 755 note 47 
[a], 

(2) The principle denying recov¬ 
ery of money voluntarily paid under 
mistake of law is a corollary of the 
maxim, born of necessity, that all 
men are conclusively presumed to 
know the law without which legal 
accountability could not be enforced 
and judicial administration would be 
embarrassed at every step.—Rice v. 
Tuscaloosa County, 4 So.2d 497, 242 
Ala. 62. 

Sight to subrogation 

Indorsement by injured employee 
of check, in satisfaction of judg¬ 
ment, from third person tort-feasor 
held voluntary and employee not en¬ 
titled to recover its value from em¬ 
ployer's insurer who received it 
from tort-feasor under mistake of 
law that insurer was entitled to 
subrogation for compensation paid 
employee, although employee in¬ 
dorsed check only as condition of 
receiving use of another check for 
balance of compensation payments, 
since condition did not amount to 
duress, as employee could have in¬ 
voked legal remedy to compel satis¬ 
faction of judgment.—Sutton v. 
Metropolitan Casualty Ins. Co. of 
New York, 186 A 465, 117 N.J.Law 
21 . 

Mutual xuistake 

This rule also applies to a mu¬ 
tual mistake of law by the parties. 
Cal.—Campbell v. Rainey, 16 P,2d 
310, 127 Cal.App. 747. 

Tex.—Galveston County v. Gorham, 
49 Tex, 279—Stegall v. McLennan 
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applied even to what the courts term ^'hard cases/' 
and those in which it is against conscience for the 
payee to retain the payment.'*^ Where the rule 
stated obtains, ordinarily no difference is recognized, 
as far as concerns the right to recover a voluntary 
payment, between ignorance and mistake of law.^® 
The rule is held to apply to corporations as well as 
to natural persons,®^ and to be applicable in equity 
as well as in law.^^ In a few jurisdictions, how¬ 
ever, it has been held that a recovery of money 
paid under a pure mistake of law, or in ignorance 
of law, will be allowed where in equity and in good 
conscience the payee had no right to retain it;^^ 
but where in conscience and justice no recovery 
should be had the action does not not lie.^^ 

b. Limitations of, aaid Exceptions to, Bnle 
Denying Recovery 

(1) In general 

(2) Payments by or to public ofScers and 

bodies 


(1) In General 

The rule that money paid under a mistake of law 
cannot be recovered back is not without limitations or 
exceptions, and is confined to cases falling strictly within 
its scope; and such rule does not apply to payments to 
an officer of the court. 

The rule obtaining in most jurisdictions that 
money paid under a mistake of law cannot be re¬ 
covered back is not without limitations or excep¬ 
tions,55 and is confined to cases falling strictly 
within its scope.56 Thus it does not apply to a 
payment made under a misapprehension of legal 
liability induced by an absence of full knowledge of 
the facts,57 or by fraud,®* or by undue advantage 
taken of the position of the payor,®* or to a pay¬ 
ment made under a promise that it would be re¬ 
funded if it should be found that the payor was un¬ 
der no liability to make it;®® and it does not pre¬ 
vent recovery of money deposited only as security.®^ 

Payments to or hy officers of court. The gen¬ 
eral rule denying recovery of payments made under 
a mistake of law does not apply to payments to an 
officer of the court,®* such as a trustee, administra- 


County, Civ.App., 144 S.W.2d lllli 
error dismissed, judgment correct. 
48 C.J. p 755 note 47 [d]. 

4^. Ala.—Corpus Juris cited in Rice 
V. Tuscaloosa County, 198 So. 245, 
249, 240 Ala. 4. 

Wash.—Corpus Juris guoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 29, 121 A.L..R. 125. 

48 C.J. P 756 note 48. 

BO. Cal.—Holm v. Bramwell, 67 P. 
2d 114, 20 Cal.App.2d 322—Myers 
V. City of Calipatria. 35 P.2d 377, 
140 Cal.App. 295. 

—Corpus Juris quoted in Wood¬ 
men of the World Life Ins. Soc. 
V. American Soc. of Composers, 
Authors and Publishers, 19 N.W. 
2d 540, 545, 146 Neb. 358. 

Wash.—Corpus Juris CLUoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 A.L.R, 125. 

48 C.J. p 757 note 49. 

Authority to contrary 

A distinction is sometimes made 
between ignorance and mistake of 
law and it is held that money paid 
by mistake of law may be recovered 
back where there is a full knowledge 
of all the facts, provided the mis¬ 
take is clearly proved, and defend¬ 
ant cannot in good conscience retain 
the payment; but where a payment 
is made through mere ignorance of 
the law, where all the facts are 
known, and there is no misplaced 
confidence, and no artifice, deception, 
or fraudulent practice is used by the 
other party, an action will not lie to j 
recover it back.—American Surety j 


Co. of New York v. Groover, 14 S.E. 
2d 149, 64 Ga.App. 865—48 C.J. P 
757 note 52 [a]. 

51. Wash.—Corpus Juris quoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 757 note 50. 

52. Wash.—Corpus Juris quoted in 
Speckert v. Bunker Hill Arizona 
Mining Co., 106 P.2d 602, 609, 6 
Wash.2d 39, 131 A.L.R. 125. 

48 C.J. p 757 note 51. 

53. Conn.—State v. Atchison, 135 
A. 456, 105 Conn. 315. 

Ky.—^Breeden v. Town of Dry Ridge, 
170 S.W.2d 24. 293 Ky. 657—Ken¬ 
tucky West Virginia Gas Co. v. 
Preece, 36 S.W.2d 163, 260 Ky. 601 
—Allen Lumber Co. v. Howard, 72 
S.W.2d 483, 254 Ky. 778—^River 
Excursion Co. v. City of Louis¬ 
ville, 51 S.W.2d 470, 244 Ky. 811 
—^Ziedman & Pollie v. City of Ash¬ 
land, 50 'S.W.2d 557, 244 Ky. 279— 
Underwood v. Brockman, 4 Dana 
309, 29 Am.D. 407. 

Mont.—Corpus Juris cited in Mc¬ 
Farland V. Stillwater County, 98 
P.2d 321, 322, 109 Mont 544. 

48 C.J. p 757 note 52. 

Unjust enrichment 

A remedy under the doctrine of 
unjust enrichment is available 
where payment is made under mis¬ 
take of law.—English v. Smith, 196 
A. 781, 123 Conn. 572. 

.54. Ky.—Rupple v. Kissel, 74 S.W. 

220, 24 Ky.L. 2371. 

48 C.J. p 757 note 53. 
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55. D.C.—MacNamee v. Hermann, 53 
F.2d 549, 60 App.D.C. 295. 

48 C.J, P 757 note 55. 

56. Iowa.—^Burlingame v. Hardin 
County, 164 N.W. 115, 180 Iowa 
919. 

48 C.J. p 757 note 56. 

ZSrroneous calculation 

The rule that money paid under a 
mistake of law cannot be recovered 
back is not applicable to a settle¬ 
ment between parties founded on an 
erroneous calculation of an amount 
due, and is no bar to plaintiff’s re¬ 
covery.—^Renard v. Fiedler, 3 Duer 
(N.Y.) 318. 

57. Kan.—^Bradshaw v. Glasscock. 
136 P. 933, 91 Kan. 11. 

N.Y.—Adrico Realty Corp. v. New 
York, 164 N.E. 732, 250 N.Y. 29. 

58- S.C.—^Moody v. Stem, 51 S.E. 2d 
163, 214 S.C. 45. 

47 C.J. p 757 note 58. 

59. D.C.—MacNamee v. Hermann, 
53 P.2d 649, 60 App.D.C. 295. 

60. Iowa.—^Burlingame v. Hardin 
County, 164 N.W. 115, 180 Iowa 
919—^Lyman v. Lauderbaugh, 39 
N.W. 812, 75 Iowa 481. 

61. Ill.—Morgan Park v. Gahan, 35 
Ill.App. 646, reversed on other 
grounds 26 N.E. 1085, 136 Ill. 516. 

62. U.S.—Goldman v. Staten Island 
Nat. Bank & Trust Co., C.C.A-N. 
Y., 98 F.2d 496—^Leonard v. Gage, 
C.C.A.S.C., 94 iF.2d 19, certiorari 
denied Gage v. Leonard, 68 S.Ct. 
752, 303 U.S. 653, 82 L.Ed. 1113- 

lowa.— Corpus Juris quoted iu Mor¬ 
gan Y. Jasper County, 274 N.W. 
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tor, or receiver,63 but payments made by such offi¬ 
cers under mistake of law are not recoverable.®^ 

(2) Payments by or to Public Officers and 
Bodies 

Generally payments made by public officers under 
mistake of law may be recovered back, and an action may 
be maintained to recover public funds paid without au¬ 
thority, although paid under a mistake of law, regardless 
of good faith of the payee. 

Although there are decisions to the contrary,®® 
the general rule is that payments made by public 
officers under mistake of law may be recovered 
back,®® and that action may be maintained to re¬ 
cover public funds paid without authority, although 
paid under a mistake of law,®7 regardless of the 
good faith of the payee.®^ 

Similarly, it is generally held that payments made 
by municipal subdivisions of the state under mis¬ 


take of law may be recovered back,®® and that, 
where municipal officers have no authority to allow 
a bill or pass on its validity, the act is void, and 
the voluntary character of the payment is no de¬ 
fense to a suit by the municipality to recover the 
money which has thus been illegally paid.*^® It 
has also been held, however, that the general rule 
denying recovery applies to municipalities as well 
as to private corporations and natural persons,*^^ 
and that, where payments are allowed and made by 
municipal authorities acting within the scope of 
their authority, but under a mistake of law, there 
can be no recovery.'^^ some cases a distinction 
has been drawn between payments made in the mu¬ 
nicipality’s governmental capacity and those made in 
its proprietary capacity, and it has been held that 
the general rule that payments by public officers 
under mistake of law may be recovered as trust 
funds illegally disbursed is inapplicable to trans- 


•310, 311, 233 Iowa 1044, 111 A.L.R. 
634. 

3Sr.Y.—^In re Lawyers Title & Guar¬ 
anty Co., Mortgage No. 424421, 51 
N.Y.S.2d 122, 184 Misc. 241, modi¬ 
fied on other grounds 58 N.Y.S.2d 
852, 270 App.Dlv. 294, affirmed 68 
N.E.2d 886, 296 N.T. 611. 

48 C.J. p 758 note 70, 

‘‘The reason of the rule is that 
while in general the court will allow 
an individual to so retain money, a 
court of equity will require its of¬ 
ficers to disregard technical rules 
and do what honest people ought to 
do.”—^Holderman v. Moore State 
Bank. 60 N.E.2d 741, 746, 383 Ill. 
S34. 

€3. Ill.—^Holderman v. Moore State 
Bank, supra. 

48 C.J. p 758 note 70 [a]. 
Bankruptcy trustee 

Money paid to a bankruptcy trus¬ 
tee under a mistake of law is re¬ 
coverable, since trustee is an officer 
of the court, and he holds money 
for those who are lawfully entitled 
to receive it,—In re South ,Shore 
Co-op. Ass^n, D.C.N.Y., 23 F.Supp. 
743, affirmed. C.C.A,, 103 P-2d 336. 

■64. W.Va.—^Pinnell v. Peoples Bank 
of Keyser, 182 S.E. 888, 116 W.Va. 
755. 

48 C.J. p 758 note 72. 

65. Ohio.—State ex rel, Dickman v. 
Defenbacher, 86 N.E.2d 6, 151 Ohio 
St. 391. 

48 C.J. p 757 note 62. 

66. tJ.S.—^Hood V. Hardesty, C.C.A. 
W.Va., 94 P.2d 26, certiorari de¬ 
nied 58 G.Ct. 765, 303 U.S. 661, 
82 L.Ed. 1120—^Leonard v. Gage, 
C.C.A.S.C., 94 F.2d 19, certiorari 
denied Gage v. Leonard, 68 S.Ct. 
752, 303 U.S. 653. 82 L.Ed. 1113— 
Hellawell v. Grafeld, D.C.N.Y,, 22 
F.Supp. 785. 


Ala.—Corpus Juris cited in Rice v. 
Tuscaloosa County, 198 So. 245, 
249, 240 Ala. 4. 

Cal.—Corpus Juris cited in Foster 
V. Pension Board of City of Ala¬ 
meda, 73 P.2d 631, 633, 23 Cal.App. 
2d 550. 

Mo.—'Consolidated School Dist. No. 
2 of Pike County v. Cooper, App., 
28 S.W.2d 384, certiorari quashed 
State ex rel. Consolidated School 
Dist. No. 2 of Pike County v. 
Haid, 41 S.W.2d 806, 328 Mo. 729. 
Tex.—City of Taylor v. Hodges, 186 
S.W.2d 61, 143 Tex. 441. 

48 C.J. p 757 note 63, 

Season for rtile is that the public 
officers who made the payments 
were not dealing with their own 
property, but with funds belonging 
to the taxpayers, and held by the 
public officers as trustees, and that, 
consequently, the erroneous or 
wrongful payment constituted a 
misuse of trust funds and might be 
recovered as such by the owners.— 
Chrysler Light & Power Co. v. City 
of Belfield, 224 N.W. 871, 58 N.D. 
33, 63 A.L.R. 1337—48 C.J. p 757 
note 63 [a]. 

67. Cal.—Aebli v. Board of Educa¬ 
tion of City and County of San 
Francisco, 145 P.2d 601, 62 Cal. 
App.2d 706. 

Me.—Inhabitants of City of Bidde- 
ford V. Benoit, 147 A, 151, 128 Me, 
240. 

Tex.—City of Taylor v. Hodges, 186 
S.W,2d 61, 143 Tex. 441. 

48 C.J. p 758 note 64. 

Bxtra eompeusatioii, paid by state 
over and above that fixed by con¬ 
tract for work agreed to be done, 
is in legal or equitable sense in na¬ 
ture of gratuity and may be recov¬ 
ered on theory of mistake of law. 
—T. J. W. Corporation v. Board of 
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Higher Education of City of New 
York, 296 N.Y.S. 693, 251 App.Div. 
405, affirmed 12 N.E.2d 800, 276 N.Y. 
644. 

68. Cal.—^A,ebll v. Board of Educa¬ 
tion of City and County of San 
Francisco, 145 P.2d 601, 62 Cal. 
App.2d 706. 

68. U.S.—U. S. V. Hart, D-C.Pa,, 12 

F.Supp. 596, affirmed, C.C.A., 90 
P.2d 987. 

N.D.—Chrysler Light & Power Co. 
V. City of Belfield, 224 N.W. 871, 
58 N.D. 33, 63 A-L.R. 1337. 

48 C.J. p 758 note 66. 

70. Colo.—^Ward v. Barnum, 52 P. 

412, 10 Colo.App. 496. 

48 C.J. p 758 note 67. 

71- U.S.—Corpus Juris cited in City 
of High Point v. Duke Power Co., 
C.C.A.N.C,, 120 P.2d 866, 869. 

48 C.J. P 758 note 65. 

72. Wash.—Tacoma v. Lillis, 31 P. 

321, 4 Wash. 797, IS L.R.A, 372. 
48 C.J. p 758 note 68. 

Payment of interest 

A city, voluntarily paying inter¬ 
est on its water revenue bonds, 
without fraud and with full knowl¬ 
edge of all facts rendering bonds 
and trust indentures securing them 
invalid, for purpose of compensat¬ 
ing bondholders for use of their 
money and in consideration of their 
agreement to postpone payment of 
principal, was not entitled to credit 
against value of properties received 
by city from and through water¬ 
works improvement contractor for 
amount of such payments, even if 
made under mistake of law.—^Hay¬ 
ward V. City of Corpus Christi, Tex. 
Civ.App., 195 S.W.2d 995, error re- 
I fused, no reversible error. 
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actions involving the municipality's business pow- 

ersJS 

The general rule as to the nonrecoverability of 
payments made under mistake of law has been held 
applicable to payment to a municipality,'^^ but it 
has been held that equitable principles forbid the 
United States from withholding money voluntarily 
paid thereto under a mistake of law from the right¬ 
ful owner J 5 

c. What ConstitTites Mistake of Law 

A mistake of law, precluding recovery of a payment 
thereunder, occurs where a person Is truly acquainted 
with the existence or nonexistence of facts, but is ignorant 
of, or comes to an erroneous conclusion as to, their legal 
effect. 

It is often difficult to distinguish between mis¬ 
takes of law and of factJ^ A mistake of law oc¬ 
curs where a person is truly acquainted with the 
existence or nonexistence of facts, but is ignorant 
of,'^'^ or comes to an erroneous conclusion as to,"^® 
their legal effect. There is no payment under a 


mistake of law where the law is dependent on the 
facts and the facts are in dispute.*^^ A payment 
made by reason of a wrong construction of the 
terms of a contract is made xmder a mistake of 
law. SO 

Payment under unconstitutional or invalid statute 
or ordinance. Money paid under an unconstitu¬ 
tional or invalid statute or ordinance, without any 
circumstances of compulsion is paid under a mis¬ 
take of law, and so cannot be reco-veredSi except in 
so far as recovery is permitted under the rule adopt¬ 
ed in most states that payments made by public 
officers under mistake of law are recoverable.^^ 

§ 157. Mistake of Fact 

a. In general 

b. What constitutes mistake of fact 

c. By whom mistake made 

d. Want of care in ascertaining facts 

e. Change of payee's status 

f. Applications of rule 


73. TJ.S.—City of High Point v. 
Duke Power Co., C.C.A.N.C., 120 F. 
2d 866. 

Same as private corporation 

Right of city to recover payments 
made by mistake in transactions in¬ 
volving its proprietary powers is 
governed by substantially same 
rules applicable to payments by 
agents of private corporations.— 
Chrysler Light & Power Co. v. City 
of Belfield, 224 N.W. 871, 58 N.D. 
33, 63 A.L-R. 1337. 

74. Cal.—^Draper v. Grant, 205 P.2d 
399, 91 CaLApp.2d 566. 

Recovery of payment to officer of 
court see supra subdivision b (1) 
of this section. 

75. D.C.—Thompson v. Deal, 92 F. 
2d 47S, 67 App.D.O. 327. 

76. N.T.—^Barker v. Clark, 12 Abb. 
Pr.N.S. 106. 

ZKCistake held not one of law 

(1) Where brokers to whom 
pledged securities were delivered 
for sale, with instructions to pay 
pledgee proceeds of sale, delivered 
check for proceeds to pledgor by 
mistake, the mistake was not neces¬ 
sarily a mistake of law.—Indemnity 
Ins. Co. of North America v. Paige, 
13 N.E.2d 616, 299 Mass. 523. 

(2) Even if the date of the ex¬ 
piration of a patent be deemed a 
conclusion drawn from both law 
and facts, it is not the kind of mis¬ 
take of law which permits a licensor 
to retain payments made by the li- | 
censee under the belief that the pat- j 
ent had not expired. — ^E. R. Squibb j 


& Sons V. Chemical Foundation, C.C. 
A.N.Y., 93 F.2d 475. 

77. N.Y.—Mowatt v. Wright, 1 
Wend. 335, 19 Am.D. 508. 

78. Tenn.—Employers* Reinsurance 
Corporation v. Going, 26 S.W.2d 
126, 161 Tenn. 79. 

48 C.J. p 758 note 76. 

Conflicting coxirt decrees 

Royalties paid under lease of in¬ 
terest in lode mining claim to which 
lessor did not have title were paid 
under mistake of law arising from 
conflicting court decrees as to heirs 
of deceased former owner and not 
under mistake of fact, and hence 
were not recoverable.— W, A. Ellis, 
Inc., V. Ellis, 168 P.2d 549, 115 Colo. 
12 . 

Scope of patent claims 

The mistake of a patent licensee 
in paying royalties on a product not 
within scope of patent claims is a 
mistake of law and does not justify 
recovery of any payment under such 
mistake.—^Westinghouse Electric & 
Manufacturing Co. v. MacGregor, 38 
A.2d 244, 350 Pa. 333, affirmed 66 
S.Ct 527. 327 U.S. 758, 90 L.Ed. 992, 
rehearing denied 67 S.Ct. 768, 330 U. 
S. 853, 91 L.Ed. 1296. 

Absence of court decision 

The fact that the court had not 
been called on to decide whether 
decedent*s executor could recover 
money paid to town for old age as¬ 
sistance furnished decedent did not 
make the question any the less one 
of law as respects right of execu¬ 
tor to recover back money paid to 
town as paid under mistake.— 
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Hinckley v. Town of Barnstable, 42 
N.E.2d 581, 311 Mass. 600. 

79. N.Y.—^Adrico Realty Corpora¬ 
tion V. City of New York, 164 N.B. 
732, 250 N.Y. 29, 64 A.L.R. 1. 

80. Pa.—William Sellers & Co. v. 
Clarke-Harrison, Inc., 46 A.2d 497, 
354 Pa. 109. 

Tenn.—Standard Oil Co. of Louisi¬ 
ana V. Petroleum Products Storage 
Co., 44 S.W.2d 317, 163 Tenn. 565. 
48 C.J. p 758 note 76 [bj. 

Ambiguity 

Where written contract was am¬ 
biguous as to formula under which 
money should be paid to one corpo¬ 
ration for managing another corpo¬ 
ration and parties to contract for a 
number of years applied the same 
formula, construction given the am¬ 
biguity by the parties governed, andi 
managed corporation could not re¬ 
cover back alleged overpayment of 
fees to' manager resulting if a dif¬ 
ferent formula were applied after¬ 
entire stock of managed corporation, 
was acquired by other persons.— 
William Sellers & Co. v. Clarke- 
Harrison, Inc., 46 A.2d 497, 354 Pa.- 
109. 

81- Ala.—Corpus Juris cited in. 
Rice V. Tuscaloosa County, 198 So. 
245, 249, 240 Ala. 4. 

Cal.—Campbell v. Rainey, 16 F.2di 
310, 127 CaLApp. 747. 

N.D.—Chrysler Light Power Co. 
V. City of Belfield, 224 N.W. 871,. 
58 N.D. S3, 63 A.L.R. 1337. 

48 C.J. p 759 note 78. 

S2, Mich.—^Ellis v. Bd. of State- 
Auditors, 65 N.W. 577, 107 Mich.. 
628. 
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a. In G-eneral 

As a general rule, a payment made under a mistake 
of fact, and which the payor was under no legal obliga¬ 
tion to make, may be recovered back; but there can be 
no recovery of a payment which the payee has received 
in good faith and may in good conscience retain. 

As a general rule, a payment made under a mis¬ 
take of fact, and which the payor was under no 
legal obligation to make, may be recovered back, S3 


even though made during the pendency of a suit 
on the demand.S^ The right of recovery under such 
circumstances is known to the civil and Roman law, 
as well as to the common law,®^ and is bottomed 
on the equitable doctrine that an action will lie 
for the recovery of money received by one to whom 
it does not in good conscience belong, the law pre¬ 
suming a promise to repay.®6 The rule ordinari- 


83. U.S.—Grand Trunk Western R. 
Co. V. Chicago & Western Indiana 
R. Co., C.C.A.I11., 131 F.2d 215— 
Corpus Juris cited in Lydon v. 
New York Life Ins. Co., C.C.A.8, 
89 P.2d 78, 82— Corpus Juris cited 
in New York Life Ins. Co. v. Tal¬ 
ley, C.C.A.Iowa, 72 F.2d 715, 719. 
Ala.—Citizens* Bank of Fayette v. 
J. Blach & Sons, 153 So. 404, 228 
Ala. 246—Roney v. Commercial 
Union Fire Ins. Co., 143 So. 571, 
225 Ala. 367—Mobile County v. 
London & Lancashire Ins. Co., 173 
So. 99, 27 Ala.App. 384. 

Ark.—^Northcross v. Miller, 43 S.W. 

2d 734, 184 Ark. 463. 

Cal.—^Atchison, T. & S. F. Ry. Co. v. 
West, 167 P. 868, 176 Cal. 148— 
Born V. Castle, 167 P. 138, 175 Oal. 
680—^Aebli v. Board of Education 
of City and County of San Fran¬ 
cisco, 145 P.2d 601, 62 Cal.App.2d 
706. 

D.C.—Lanston v. American Security 
& Trust Co., Mun.App., 32 A. 2d 
482. 

Ga.—Roach v. Roach, 21 S.E.2d 859, 
68 Ga.App. 10. 

Kan.—MacGregor v. Millar, 203 P. 

2d 137, 166 Kan. 657. 

Ky.—^Allen Lumber Co. v. Howard, 
72 S.W.2d 483, 254 Ky. 778—Un¬ 
derwood V. Brockman, 4 Dana 309, 
29 Am.D. 407. 

La.—Meyer v. Texas Lumber Co., 
App., 150 So. 407. 

Me.—Inhabitants of City of Bidde- 
ford V. Benoit, 147 A. 151, 128 Me. 
240. 

Md.—Oxenham v, Mitchell, 153 A. 
71, 160 Md. 269. 

Mich.—'Couper v. Metropolitan Life 
Ins. Co., 230 N.W. 929, 250 Mich. 
540. 

Mo.—Roush V. Hussey Lumber Co., 
App., 27 S.W.2d 1033. 

Mont.— Corpus Juris cited in Mc¬ 
Donald V. Northern Ben. Ass'n, 
131 P.2d 479, 486, 113 Mont. 595. 
Neb-— Corpus Juris cited in Tarascio 
V. Mancuso, 3 N.W.2d 400, 402, 141 
Neb. 225— Corpus Juris cited in 
U. S- Fidelity &. Guaranty Co, v. 
First Nat. Bank, 260 N.W. 798, 
802, 129 Neb. 102. 

N.Y.—Cardone v. Consolidated Edi¬ 
son Co. of N. Y., 89 N.Y.S.2d 845, 
196 Misc. 44, reversed on other 
grounds 94 N.Y.S.2d 94, 197 Misc. 
188, affirmed 96 N-Y.S.2d 491, 276 
App.Div. 1068, and O'Connor v. 
Consolidated Edison Co. of N. Y., 


96 N.Y.S.2d 491, 276 App.Div.. 1068 
—Szilagyi v. Szilagyi, 15 N.Y.S.2d 
621, 172 Misc. 572—New York Ti¬ 
tle & Mortgage Co. v. Friedman, 
276 N.Y.S. 72, 153 Misc. 697— 
Gross V. Materne, 61 N.Y.S.2d 307. 
N.C.—^National Bank of Sanford v. 
Marshburn, 47 S.E.2d 793, 229 N. 
C. 104—Sparrow v. John Morrell 
& Co., 2 S.E.2d 365, 215 N.C. 452. 
N.D.—^Rohrville Farmers Union Ele¬ 
vator Co. V. Frison, 42 N.W. 2d 
354—Chrysler Light & Power Co. 
V. City of Belfield, 224 N.W. 871, 
58 N.D. 33, 63 A.L.R. 1337. 

Ohio.—Byrd v. Byrd, 69 N.E.2d 75, 
78 Ohio App. 73. 

Or.—^First Nat. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26, 
169 A.L.R. 1426—Corpus Juris cit¬ 
ed in Smith v. Rubel, 13 P.2d 1078, 
1079, 140 Or. 422, 87 A.L.R. 644— 
Security Savings and Trust Co. v. 
King, 69 Or. 228, 138 P. 465. 

Pa.—Gilberton Fuels v. Philadelphia 
& Reading Coal & Iron Co., 20 A. 
2d 217, 342 Pa. 192—Appeal of 
Pennsylvania Co., 36 Pa.Dist. & Co. 
212—Perkins v. Philadelphia Nat. 
Bank, 19 Pa.Dist. & Co. 475—Pru¬ 
dential Ins. Co. V. Luckasavage, 
Com.Pl., 36 Luz.Leg.Reg. 239. 

R. I.—Swartz v, Edwards Motor Car 
Co., *139 A. 466, 49 R.I. 18. 

S. C.—^Pilot Life Ins. Co. v. Cudd, 
36 S.E.2d 860, 280 S.C. 6, 167 A. 
L.R. 463. 

Tenn.—State v. Bennett, 180 S.W.2d 
891, 181 Tenn- 196—^Barksdale v. 
Marcum, 7 Tenn.App. 697—^Harris 
V. Stovall, 4 Tenn.App. 265. 

Tex.—Ward v. Tadlock, Civ.App., 183 
S.W,2d 739—Stanolind Oil & Gas 
Co. V. Allison, Civ.App., 121 S.W. 
2d 480, affirmed Allison v. Stano¬ 
lind Oil Gas Co., 129 S.W.2d 267, 
133 Tex. 540—^National Surety Co. 
V. State Trust & Savings Bank, 
Civ.App., 17 S.W.2d 499. 

Vt.—^Eneguist v. Bemis, 55 A.2d 617, 
1X5 Vt. 209, 1 A.L.R.2d 2, reargu¬ 
ment denied 56 A.2d 5, 115 Vt. 209, 
1 A.L.R.2d 1. 

8 C.J. p 605 note 52 [c]—21 C.J. p 93 
note 10—48 C.J. p 759 note 82. 

Payments are not considered vol¬ 
untary so as to preclude their re¬ 
covery when they are made under 
misapprehension • of true facts.— 
Mercantile-Commerce Bank & Trust 
Co. V. Equitable Life Assur. Soc. 
of U. S., D.C.Mo., 48 F.Supp. 561* re¬ 
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versed on other grounds, C.C.A., 143 
P.2d 397. 

84. Ala.—Hinds v. Wiles, 68 So. 
556, 12 Ala,App. 596. 

85. U.S.—^New Orleans Drain. Com¬ 
mission V. National Contracting 
Co., C.C.La., 136 F. 780. 

Puerto Rico.—^American R. Co. v. 
Wolkers, 22 Puerto Rico 264. 

86. U.S.—U. S. v. Northwestern Nat. 
Bank & Trust Co. of Minneapolis, 
D.O.Minn., 35 F.Supp. 484. 

Ark.—Northcross v. Miller, 43 S.W. 

2d 734, 184 Ark. 463. 

Md.—Oxenham v. Mitchell, 153 A. 
71, 160 Md. 269. 

Mont.—^McDonald v. Northern Ben. 
Ass*n, 131 P.2d 479, 113 Mont 595 
—Corpus Juris quoted in McFar¬ 
land V. Stillwater County, 98 P.2d 
321, 323, 109 Mont 644. 

N.Y.—In re Harned’s Will, 267 N.T. 
S. 769, 149 Misc. 476~-Matter of 
WeJton's Estate, 253 N.Y.S. 128, 
141 Misc. 674. 

N.D.—^Rohrville Farmers Union Ele¬ 
vator Co. V. Frison, 42 N.W.2d 354. 
Or,—^First Nat. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26, 
169 A.L.R. 1426—Smith v. Rubel. 
13 P.2d 1078, 140 Or. 422, 87 A.L.R. 
644. 

48 C.J. p 761 note 85. 
Quasi-contractual duty 

Liability to refund rests on quasi- 
contractual duty to return money 
received under mistake, not on war¬ 
ranty.—^Wells Fargo Bank & Union 
Trust Co. V. Bank of Italy, 4 P.2d 
781, 214 Cal. 156. 

Obligation imposed by law 

Legal right of action to recover 
moneys paid under mistake arises 
out of obligation imposed by law, 
not out of contract.—Chrysler Light 
& Power Co. v. City of Belfield, 224 
N.W. 871, 58 N.D. 33. 63 A.L.R. 1337. 

Unjust enrichment 

(1) A remedy under the doctrine 
of unjust enrichment is available 
where payment is made under mis¬ 
take of fact. 

■Conn.—English v. Smith, 196 A. 781, 
123 Conn. 572, 

N.C.—Sparrow v. John Morrell & 
Co., 2 S.E,2d 365, 215 N.C. 452— 
Morgan v. Spruill, 199 S.E, 17, 214 
N.C. 255. 

(2) Recovery is allowed only if 
defendant would be unjustly en¬ 
riched by retention of plaintiff’s 
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ly applies to payments made to or by public and 
governmental agencies as well as private persons.^ 

Payments oilier than in money. The general rule 
applies to payments made in a medium other than 
money, in which case the medium paid, or its value, 
may be recovered.®^ 

Mistakes both of law and of fact. The right to 
recover a payment because of a mistake of fact is 
not prejudiced by the existence also of a mistake 
of law in the transaction.®^ 

Qualifications of rule. The rule permitting re¬ 
covery of payments made under mistake of fact is 
not necessarily applicable in all circumstances.^^ 
Since the rule is founded on considerations of equi¬ 
ty and good conscience, there can be no recovery 
of a payment from which the payor has received a 
substantial benefit,^^ or which the payee has re¬ 
ceived in good faith and may in good conscience 
retain,® 2 or which was due to him in honor and 
conscience,®® although it was made under a mis¬ 
take of fact 


Ratification of payment. Where the conduct of 
the payor, after discovering the mistake, amounts 
to ratification of the payment, or is inconsistent 
with his claim of right to recover, there can be no 
recovery.®^ 

b. What Constitutes Mistake of Fact 

Generally, a mistake of fact, within the meaning of 
the rule allowing recovery of payments made thereunder, 
is such error or want of knowledge as to a fact, past or 
present, or such belief in the past or present existence 
as a fact of that which never existed, or such real and 
honest forgetfulness of a fact once known, as that a true 
recollection or knowledge of the fact, or of Its existence 
or nonexistence, would have caused the payor to refrain 
from making the payment. 

It has been said that no hard-and-fast test can 
be applied in determining whether mistake au¬ 
thorizing recovery of a payment exists, and that 
in each case the decision depends largely on the 
particular factual situation involved.® 5 Generally, 
however, a mistake of fact, within the meaning 
of the rule allowing recovery of payments made 
thereunder, is such error or want of knowledge as 
to a fact, past or present,®® or such belief in the 


money and, therefore, should in 
e<aLuity and good conscience return 
it.—^Wilson & Co. V. Douredoure, C. 
C.A.Pa., 154 P.2d 442. 

87. Cal.—^Aebli v. Board of Educa¬ 
tion of City and County of San 
Francisco, 145 P.2d 601, 62 Cal. 
App.2d 706. 

48 C.J. p 761 note 86. 

Oharxtahle corporation 

The fact that the party receiving 
payments of royalty under a patent 
license after the expiration of the 
patents is a charitable corporation 
and has spent the royalties for the 
advancement of chemical and medi¬ 
cal science is not a defense to the 
licensee's suit to recover back the 
payments.—^E. H. Squibb & Sons v. 
Chemical Foundation, C.C.A.N.Y., S3 
P.2d 475. 

Extra compensation, paid by state 
over and above that fixed by con¬ 
tract for work agreed to be done, 
is in legal or equitable sense in na¬ 
ture of gratuity and may be recov¬ 
ered on theory of mistake of fact.— 
T. J. W. Corporation v. Board of 
Higher Education of City of New 
York, 296 N.Y.S. 693. 251 App.Div. 
405, affirmed 12 N.E.2d 800, 276 N.Y. 
644. 

Recovery denied 

(1) It has been held, however, 
that a state could not recover, in 
absence of fraud, excessive award 
paid to compensation claimant un¬ 
der mistake of fact as to loss of 
sight of one eye.—State v. Olson, 
20 P.2d 850, 172 Wash. 424. 

(2) A city which was allowed rea¬ 
sonable value of all it paid out for, | 


or contributed to total value of, 
properties received by it from or 
through city waterworks improve¬ 
ment contractor, as credit against 
and deduction from value of such 
properties and unbarred rents and 
interest, was not equitably entitled 
to credit or deduction on account of 
its payments of interest on its out¬ 
standing water revenue bonds, il¬ 
legally issued, without approval by 
popular vote, in consideration of 
execution and performance of such 
contract, even if such payments 
were made under mutual mistake 
of fact.—^Hayward v. City of Corpus 
Christi, Tex.Civ.App.. 195 S.W.2d 
995, error refused, no reversible er¬ 
ror. 

88. Iowa.—Johnson v. Saum, 114 N. 

W. 618, 137 Iowa 138. 

48 C.J. p 761 note 89. 

88. Mont.—(Corpus Juris cited in 
McDonald v. Northern Ben. Ass'n, 
131 P.2d 479,- 486, 113 Mont. 595. 
48 C.J. p 761 note 90. 

90. Or.—^Pirst Nat. Bank of Port¬ 
land V. Noble. 168 P.2d 354, 179 
Or. 26. 169 A.Lr.R. 1426. 

91. La.—^Morse v. Oates, 123 So. 
439. 11 La.App. 462. 

48 ax p 761 note 92. 

92- Ga.—Orient Ins. Co. v. Dunlap, 
17 S.E.2d 703, 193 Ga. 241, 138 A. 
D.R. 916—^Mitchell v. Liberty Nat. 
Life Ins. Co., 29 S.E.2d 425, 70 Ga. 
App, 737. 

Ind.—Hulett v. Cadick Milling Co., 
168 N.E. 610, 90 Ind.App. 271. 

Or.—^First Nat, Bank of Portland v, 
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Noble, 168 P.2d 354, 179 Or. 26, 
169 A.L.R. 1426. 

48 C.J. p 761 note 93. 

Change of position of payee see in¬ 
fra subdivision e of this section 
Mortgage holder 

Buyer mistakenly issuing check, 
payable to both seller and holder of 
mortgage on article purchased, for 
more than agreed price, was held 
not entitled to recover excess 
amount from mortgage holder paid 
amount due it from seller by bank’s 
draft on seller’s account after de¬ 
posit of check to seller's credit.— 
Brooks V. Thoman, 256 N.W. Ill, 62 
S.D. 614. 

93. Tex.—Ward v. Tadlock, Civ. 
App., 183 S.W.2d 739. 

48 C.J. p 762 note 94. 

94. Cal.—^Brookings Lumber, etc., 
Co. V. Manufacturers’ Automatic 
■Sprinkler Co., 161 P. 266, 173 Cal. 
679. 

48 C.J, p 768 note 62. 

95. Kan.—MacGregor v. Millar, 203 
P.2d 137, 166 Kan. 657. 

Mistake held uot shown 
Mo.—^Pitts V. Ohio Oil Co., App., 161 
S.W.2d 22. 

96. Kan.—^In re Erwin’s Estate, 209 
P.2d 207, 166 Kan. 630. 

N.Y.—Cardone v. Consolidated Edi¬ 
son Co. of N. Y., 89 N.Y.S.2d 846, 
196 Misc. 44, reversed on other 
grounds 94 N.Y.S.2d 94, 197 Misc. 
188, affirmed 96 N.Y.S.2d 491, 276 
App.Div. 1068, and O’Connor v* 
Consolidated Edison Co. of N. Y.,. 
96 N.T.S.2d 491, 276 App.Div. 1068. 
Tex.—^Prigmore v. Hardware Mut. 
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past or present existence as a fact of that which 
never existed,or such real and honest forg-etful- 
ness of a fact once known,as that a true recol- 
tion or knowledge of the fact, or of its existence 
or nonexistence, would have caused the payor to 
refrain from making the payment. Accordingly, 
the mistake must be in respect of a material fact,^^ 
which operated to influence the payor’s judgment 
at the time the payment was made,^ and the ex¬ 
istence or nonexistence of which was relied on in 
making it. 2 

A mistake which authorizes recovery exists only 
when the payor is unconscious of any error or 
ignorance,^ and not where he is conscious of a 
want of knowledge of the facts,^ or is uncertain or 
doubtful or speculates concerning them,^ or where 
they are disputed,® except where there was an 


agreement for return of the payment if mistake 
on the part of the pa^'-or should appear.*^ It is not 
essential to the right of recovery that the mistake 
should be caused by any wrongful or fraudulent act 
or conduct of the payee,*® and, if the mistake under 
which the payment was made was induced by a 
material, although innocent, misrepresentation, the 
payment is recoverable.® 

Ignorance of means of proving facts. Mistake of 
fact is to be distinguished from ignorance of the 
means of proving facts, for if the payor has knowl¬ 
edge of the facts themselves, and lacks only a 
knowledge of proof of them, there is no mistake of 
fact.i® 

Payment -mider contract. While an erroneous 
construction of the terms of a contract is a mis¬ 
take of law and not a mistake of fact, as dis- 


Ins. Co. of Minn., Civ.App., 225 S. 
W.2d 897. 

Wis.—George J. Meyer Mfg. Co. v. 
Howard Brass & Copper Co., 18 N. 
■W.2d 468, 246 Wi.^. 558—Kowalke 

V. Milwaukee Electric R., etc., Co., 
79 N.W. 762, 103 Wis. 472, 74 Am. 

S.R, 877. 

48 C.J. p 762 note 97. 

Royalties 

(1) Payments of royalty under a 
patent license after the expiration 
of the license under the belief that 
the patent had not yet expired were 
made under a mistake of fact so as 
to be recoverable.—^E. R. Squibb & 
Sons V. Chemical Foundation, C.C.A. 
N.T., 93 F.2d 475. 

(2) It has been held, however, 
that patent licensee is not entitled 
to recover royalties, paid before pat¬ 
ent was adjudged invalid, on ground 
of mistake of fact.—^Drackett Chem¬ 
ical Co. V. Chamberlain Co., C.C.A. 
Ohio, 63 F.2d 853. 

97. Heb.—Tarascio v. Macuso, 3 N. 

W. 2d 400, 141 Neb. 225. 

N.Y.—Cardone v. Consolidated Edi¬ 
son Co. of N. T., 89 N.T.S.2d 845, 
196 Misc. 44, reversed on other 
grounds 94 N.T.S.2d 94, 197 Misc. 
188, affirmed 96 N.T,S.2d 491, 276 
App.Div. 1068, and O’Connor v. 
Consolidated Edison Co. of N, Y-, 
96 N.Y.S.2d 491, 276 App.Div. 1068. 
Or.—^First Nat. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26, 
169 A.D.R. 1426—Smith v. Rubel, 
13 P.2d 1078, 140 Or. 422, 87 A.D.R. 
644. 

Wis.—Grand Trunk Western R. Co. 
V. Dahiff, 261 N.W. 11, 218 Wis. 
457. 

48 C.J. p 762 note 98. 

XXatual mistake 

(1) Mutual mistake of fact is 
clear impression in minds of parties 
as to existence of material fact on 
which parties relied and acted, suf- 
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ficient in importance to influence 
person of ordinary intelligence, and 
which fact did not exist.—McNeely 
V. Philadelphia Nat. Bank, 172 A 
111, 314 Pa. 334. 

(2) In order to show mistake, the 
fact contrary to the belief of the 
parties must not only be made to 
appear definitely, but must be shown 
to have existed at the time the par¬ 
ties had a different impression; and 
there can be no mutual mistake as 
to a fact to come into being in the 
future.—McNeely v. Philadelphia 
Nat. Bank, supra. 

98- Ala.—^Franklin Life Ins. Co. v. 

Ward, 187 So. 462, 237 Ala. 474. 
Tex.—^Prigmore v. Hardware Mut. 
Ins. Co. of Minn., Civ.App., 225 
S.W.2d 897. 

Wis.—George J. Meyer Mfg. Co. v. 
Howard Brass & Copper Co., 18 
N.W.2d 468, 246 Wis. 558—Kowal¬ 
ke V. Milwaukee Electric R., etc., 
Co., 79 N.W. 762, 103 Wis. 472, 74 
Am.S.R. 877. 

48 C.J. p 763 note 99. 

Porgetfulness or inadvertence 
Va.—^Virginia Ins. Rating Bureau v. 
Commonwealth ex rel. State Farm 
Mut. Auto Ins. Co., 42 B.E.2d 419, 
186 Va. 270. 

99. Pa.—^McNeely v. Philadelphia 
Nat. Bank, 172 A 111, 314 Pa. 334. 
48 C.J. p 763 note 1. 

1. Ind.—Lewellen v. Garrett, 68 
Ind. 442, 26 Am.R. 74. 

Wis.—^Meeme Mut. Home Protective 
F, Ins. Co. V. Lorfeld, 216 N.W. 
607, 194 Wis. 322. 

2. N.Y,—^Kessler v. Herklotz, 82 N. 
E. 739, 190 N.Y. 24. 

Pa.—^McNeely v. Phidalephia Nat. 
Bank, 172 A 111, 314 Pa. 334. 

3. Kan.— Ck>rpiis Juris cited in 
MacGregor v. Millar, 203 P.2d 137, 
140, 166 Kan. 657. 

Wis.—George J. Meyer Mfg. Co. v. 

369 


Howard Brass & Copper Co., IS 
N.W.2d 468, 246 Wis. 558. 

48 C.J. p 763 note 4. 

Attorney-client relationship 

The mere fact that relationship 
of attorney and client once existed 
between persons receiving and mak¬ 
ing payments or that payments were 
made on attorney’s fee, instead of 
account or some other type of de¬ 
mand, did not detract from force or 
effect, or avoid application, of rule 
that payments made voluntarily by 
one conscious of his want of knowl¬ 
edge of material facts or uncertain 
doubtful or speculative concerning 
them, are not made under mistake 
of fact authorizing action for re¬ 
covery thereof.—^MacGregor v. Mil¬ 
lar, 203 P.2d 137, 166 Kan. 657. 

4. Kan.—Corpus Juris cited iu 
MacGregor v, Millar, 203 P,2d 137, 
140, 166 Kan. 657. 

Wis.—George J. Meyer Mfg. Co. v. 
Howard Brass & Copper Co., 18 
N.W.2d 468, 246 Wis. 558. 

48 C.J. p 763 note 5. 

5- Kan.—Corpus Juris cited iu Mac¬ 
Gregor V. Millar, 203 P.2d 137, 140, 
166 Kan. 657. 

48 C.J. p 763 note 6. 

6. Kan.—Corpus Juris cited iu Mac¬ 
Gregor V. Millar, 203 P.2d 137, 
140, 166 Kan, 657. 

48 C.J. p 763 note 7. 

7. Pa.—Steere v. Oakley, 40 A 815, 
186 Pa. 582. 

48 C.J- p 763 note 8. 
a, Ill.—Jenson v. Muting, 255 Ill. 
App. 514. 

i 48 C.J. p 763 note 9, 

9. U.S.—^Synchem, Inc., v. Ameri¬ 
can Hyalsol Corp., D.C.Del., 82 F. 

I Supp. 685. 

Tenn.—^Barksdale v. Marcum, 7 

Tenn.App. 697. 

10, Ga.—Citizens’ Bank v. Rudisill, 
60 S.B. 818, 4 Ga.App. 37. 

48 C.J. p 763 note 12. 
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cussed supra § 156, a mistake in making a payment 
called for by a contract is a mistake of factj^i 
but a payment made in accordance with the terms 
of a contract erroneously entered into is not a pay¬ 
ment under mistake of fact within the rule per¬ 
mitting recovery.^ 2 

Order or decree std?sequenfly set aside. Money 
paid under an order or decree of court subse¬ 
quently set aside is paid under a mistake of fact, 
and not of law.^^ Payment on a judgment or de¬ 
cree as voluntary or compulsory is discussed supra 
§ 143. 

Oivnership of, and title to, property. While the 
ownership of, and title to, property is ordinarily a 
mixed question of law and fact, a payment made 
under mistake with respect thereto is usually treated 
as made under a mistake of fact rather than a mis¬ 
take of law.l^ 

Ignorance of foreign law. Ignorance of the law 
of a foreign nation or of another state is ignorance 
of fact rather than ignorance of law.^^ 

Ignorance of set-off or counterclaim. The fact 
that one pays money in ignorance of facts show¬ 
ing a right of set-off or counterclaim against the 
payee is not such a mistake of fact as will author¬ 
ize the recovery of the amount paid.^^ 


c. By Whom Mistake Made 

In order to authorize recovery of payments made under 
a mistake of fact, it is not always essentiai that the 
mistake be mutual; it may be sufficient for the payor to 
establish that he alone made a mistake in paying the 
money. 

According to some decisions, in order to author¬ 
ize recovery of money paid under a mistake of 
fact it is not essential that the mistake be mutual, 
and ordinarily it is sufficient for the payor to es¬ 
tablish that he alone made a mistake in paying 
the money.18 According to other decisions the rule 
is that there can be no recovery of a payment made 
/inder a unilateral mistake^^ excep t where there 
has been fraud or misconduct on the part of the 
payee,20 or the parties are not on equal terms, 
or unless the recovery would leave defendant in 
statu quo.22 In any case, recovery of money paid 
under a mistake of fact is limited to money paid or 
received under a mistake on plaintiff’s part or a 
mutual mistake, and does not include money de¬ 
manded and received by defendant under an er¬ 
roneous contention, without any mistake on plain¬ 
tiff’s part.23 

It is generally agreed, however, that payments 
made under a mutual mistake of fact are recover- 
able.24 


11. Mass.—Gold Brand Confection¬ 
ery Co. V. Dimick, 177 K.E. 547, 
276 Mass. 386. 

iq-.Y.—^West Washington Cut Meat 
Center v. Solomon, 24 N.Y.S.2d 
203, 260 App.Div. 741. 

Tex.—^Wyatt C. Hedrick, Inc., v. 
Ratcliff, 63 S.W.2d 877. 122 Tex. 
313, error refused- 
48 C.J. p 764 note 14. 

Pailnre to snake deduction 

Where contractor constructing 
building filed requisition for final 
payment which erroneously failed 
to deduct amount agreed for mate¬ 
rials purchased by town, town which 
paid requisition under mutual mis¬ 
take of fact was entitled to recover 
amount which should have been de¬ 
ducted, since contract provision that 
final payment should constitute 
waiver of all claims other than 
those arising from unsettled liens 
was inapplicable.—Inhabitants of 
Town of Brookline v. Crane Const. 
Co., 189 N.E, 795, 285 Mass. 558. 

12. Wis.—De Voin v. De Voin, 44 
N.W. 839, 76 Wis. 66. 

48 C.J. p 764 note 15. 

13. Tex.—Hudson's Estate v. Evans, 
Civ.App., 11 S.W.2d 825. 

48 C.J. P 764 note 16. 

14. Vt.—^Varnum v. Highgate, 26 A. 
628, 65 Vt. 416. 

48 C.J. p 764 note 18. 


15. Tenn.—Walker v. Walker. 200 
S.W. 825, 138 Tenn. 679. 

48 C.J. p 764 note 19. 

16. N.Y.—Carnegie Trust Co. v. 
New York First Nat. Bank, 107 
N.E. 693, 213 N.Y. 301. 

48 C.J. P 764 note 20. 

17. Cal,—^Aebli v. Board of Educa¬ 
tion of City and County of San 
Francisco, 145 P.2d 601, 62 Cal. 
App.2d 706. 

Mo.—Speers v, Lucas, 279 S.W. 736, 
221 Mo-App. 414. 

N.Y.—In re Wing, 295 N.Y.S. 336, 
162 Misc. 551. 

48 C.J- P 764 note 21. 

18- N.Y.—Gibbons v. Perkins, 230 
N.Y.S. 273, 132 Misc. 583. 

48 C.J. p 764 note 21 ta]. 

19. Pa.—McNeely v. Philadelphia 
Nat. Bank, 172 A. Ill, 314 Pa. 334. 
48 C.J. p 764 note 22. 

Bifferexit beliefs 

Mistake of fact, in order to just¬ 
ify recovery of payment of money 
made thereunder, must have been 
mutual, and, if there were different 
beliefs on which one of parties de¬ 
pended, there could have been no 
mutuality.—McNeely v. Philadelphia 
Nat. Bank, supra. 

Relief not granted in equity 
Pa.—Benjamin Franklin Federal 

Sav. & Loan Ass'n v. Superb Re¬ 
alty Co., 53 Pa.0ist. &Co. 186, 
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20. Iowa.—Johnson v. Saum, 98 N. 

W. 599, 123 Iowa 145. 

48 C.J. P 765 note 23—21 C.J. P 93 
note 10 [b]. 

21- Kan.—^Wood v. Spurgeon, 118 P. 
869, 85 Kan. 696. 

22. Utah.—^Richey v. Clark, 40 P. 
717, 11 Utah 467. 

48 C.J. p 765 note 25. 

23. Md,—^Wasena Housing Corp. v. 
Levay, 52 A.2d 903, 188 Md. 383. 

24. Mass.—^National Shawmut Bank 
of Boston V. Fidelity Mut. Life 
Ins. Co„ 61 N.E. 2d 18, 318 Mass. 
142, 159 A.L.R. 478—Inhabitants of 
Town of Brookline v. Crane Const. 
Co., 189 N.E, 795, 285 Mass. BBS- 
Gold Brand Confectionery Co. v. 
Dimick, 177 N.E. 547, 276 Mass. 
386. 

N.Y.—Cardone v. Consolidated Edi¬ 
son Co. of N. Y., 89 N.Y.S.2d 845. 
196 Misc. 44, reversed on other 
grounds 94 N.Y.S.2d 94, 197 Misc. 
188. affirmed 96 N.y.S.2d 491, 276 
App.Div. 1068, and O’Connor v. 
Consolidated Edison Co. of N. T., 
96 N,Y.S.2d 491, 276 App.Div. 1068 
—In re Wing, 295 N.Y.S. 336, 162 
Misc. 551—Yonkers Nat, Bank & 
Trust Co. V. Yerks & Co., 254 N. 
Y.S. 543, 142 Misc. 640, affirmed 
254 N.Y.S. 548, 234 App.Div. 885— 
Ritter v. Manhattan A, F. Corpo¬ 
ration, 5 N.Y.S.2d 773- 
, W.Va.—Poindexter v. Equitable Life 
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d. Want of Care in Ascertaining Tacts 

Generally, negligence of the payor in failing to dis¬ 
cover the facts will not prevent recovery when the pay¬ 
ment was actually made under mistake of fact, and the 
mere failure of the payor to avail himself of means of 
knowledge will not preclude his recovery unless it ap¬ 
pears that he intended to waive Inquiry into the facts, 
or unl ess he was under a legal duty to ascertain them^ 
or is by law presumed to have had knowledge of them. 

-- -■*“ ■> 

It is generally held that the failure of the payor to 

exercise ordinary care to avoid the mistake under 
which he made the payment sought to be recov¬ 
ered will not as a matter of law defeat his recov¬ 
ery,^5 and that negligence of the payor in failing 
to discover the facts will not prevent recovery 
when the payment was actually made under mistake 
of fact,26 unless the payee has changed his posi¬ 
tion in reliance on the payment, as discussed infra 


subdivision e of this section. Accordingly, mere 
failure to avail one's self of means of knowledge 
will not prevent recovery27 unless it appears that 
the payor intended to waive inquiry into the facts, 
or unless he was under a legal duty to ascertain 
them,29 or is by law presumed to have had knowl¬ 
edge of them.30 It has been held in some cases, 
however, that a person will not he allowed to re¬ 
cover on the ground that he has paid something to 
another by mistake when it appears that the mis¬ 
take is the result of his own negligence,^! and that, 
where one has the means of obtaining knowledge 
of the facts, and, through failure to avail himself 
of that knowledge, has been led into the payment 
of money by mistake, it cannot be recovered from 
the payee.22 


Assur. Soc. of U. S.. 34 S.E.2d 340, 
127 W.Va. 671, 161 A.L.R. 990. 

21 C.J. p 93 note 10 [a]. 

25. Or.—First Nat. Bank of Port¬ 
land V. Noble, 168 P.2d 354, 179 
Or. 26, 169 A.L.R. 1426—Smith v. 
Rubel, 13 P.2d 1078, 140 Or. 422, 
87 A.L.R. 644. 

26. Cal.—^Aebli v. Board of Educa¬ 
tion of City and County of San 
Francisco, 145 P.2d 601, 62 Cal. 
App.2d 706. 

Mo.—Roush V. Hussey L.umber Co., 
App., 27 S.W.2d 1033. 

N.T.—^Nusbaum v. Rialto Sec. Cor¬ 
poration, 264 N.Y.S. 513, 238 App. 
Div. 257—In re Wing, 295 N.Y.S. 
336, 162 Misc. 551—New York Ti¬ 
tle & Mortgage Co. v. Friedman, 
276 N.Y.S. 72, 153 Misc. 697—New 
York Life Ins. Co. v. Guttenplan, 

30 N.T.S.2d 430, affirmed 20 N.Y.S. 
2d 724, 259 App.Div. 1004, affirmed 

31 N.E.2d 925, 284 N.Y. 805. 

Ohio.—Cleveland Trust Co. v. Del 

Porte, 15 Ohio Supp. 100. 

Or.—Smith v. Rubel. 13 P.2d 1078, 
140 Or. 422, 87 A.L.R. 644. 

Pa.—Smith v. Capital Bank & Trust 
Co., 191 A. 124, 325 Pa. 369—Ack¬ 
ley V. Kemp, Com.Pl., 19 Deh.L. 
J. 243—Prudential Ins. Co. v. 
Luckasavage, Com.PL, 36 Luz.Leg. 
Reg. 239. 

Tenn.— W, E. Richmond & Co. v. Se¬ 
curity Nat Bank, 64 S.W.2d 863, 
16 Tenn.App. 414. 

Tex.—^Prigmore v. Hardware Mut. 
Ins. Co. of Minn., Civ.App., 225 S. 
W.2d 897. 

Wis.—Grand Trunk Western R. Co. 
V. Lahiff, 261 N.W 11, 218 Wis. 
457. 

48 C.J. p 765 note 40. 

ITegligence causing uo harm 

In action to recover money paid 
under a mistake of fact, it is no 
defense that mistake arose through 
plaintiff’s negligence, if such negli¬ 
gence caused defendant no harm.— 
Union & New Haven Trust Co. v. 


Thompson, 59 A.2d 727, 134 Conn. 
607. 

Negligence of employee * 

In action by broker’s assignee 
against pledgor for amount of check 
for proceeds of sale of pledged se¬ 
curities which was erroneously paid 
by brokers to the pledgor instead 
of to the pledgee, a special finding 
of negligence of one of the broker’s 
employees did not preclude recovery 
where nothing occurred subseauent 
to the payment which rendered it 
unconscionable to recover the money 
back because of change in the 
pledgor’s position.—Indemnity Ins. 
Co. of North America v. Paige, 13 
N.E.2d 616, 299 Mass. 523. 
Negligence precluding recovery held 
not shown 

Tenn.—^Barksdale v. Marcum, 7 
Tenn.App. 697. 

27. Ala.—^Dudley v. Whatley, 14 So. 
2d 141, 244 Ala. 508, 147 A.L.R. 508 
—Mobile County v. London & Lan¬ 
cashire Ins. Co., 173 So. 99, 27 Ala. 
App. 384. 

Mich.—Couper v. Metropolitan Life 
Ins. Co., 230 N.W. 929. 250 Mich. 
540. 

Pa.—Prudential Ins. Co. v. Luckasav¬ 
age, Com.Pl., 36 Luz.Leg.Reg. 239. 
Tex.—^Prigmore v. Hardware Mut. 
Ins. Co. of Minn., Civ.App., 225 S. 
W.2d 897. 

48 C.J. p 766 note 43. 

Duty of payee 

With respect to maker's right to 
recover overpa 3 '’ments, holder who 
had in Its possession ledger accounts 
showing amount for which note was 
executed and indorsed was charge¬ 
able with duty of due diligence in re¬ 
porting to maker amount due, where 
information was not equally avail¬ 
able to maker and there was a dis¬ 
crepancy between amounts stated in 
figures and in writing.—Allen Lum¬ 
ber Co. V. Howard, 72 S.W.2d 483, 254 
Ky. 778. 


28. Or.—^First Nat. Bank of Port¬ 
land V. Noble, 168 P.2d 354, 179 Or. 
26, 169 A.L.R. 1426. 

Wis.—George JT. Meyer Mfg. Co. v. 
Howard Brass & Copper Co., 18 N. 
W.2d 468, 246 Wis. 558. 

48 C.J. p 767 note 44. 

SstoppeX 

Where money is paid under mis¬ 
take of fact due to willful or inten¬ 
tional neglect of payor to investi¬ 
gate facts, payor cannot recover 
money paid, being estopped to allege 
lack of knowledge.— W. E. Richmond 
& Co. V. Security Nat. Bank, 64 S. 
W.2d 863. 16 Tenn.App. 414. 

29. Ohio.—^Union Properties v. City 
of Cleveland, 52 N.E.2d 335, 142 
Ohio St. 358. 

48 C.J. p 767 note 45. 

30. RJ,—McCardell v. Miller, 46 A. 
184, 22 R.I. 96. 

48 C.J. p 767 note 46. 

31. Da.—Pennsylvania Cas. Co. v. 
Brooks, App., 24 So.2d 262. 

Gross carelessness 

Person paying by mistake cannot 
recover amount of payment -where 
mistake was caused entirely by his 
own carelessness or want of due dil¬ 
igence, *'mis take" within statute au¬ 
thorizing recovery therefor being 
honest or unavoidable mistake that 
usually prudent person might make 
under certain circumstances, and not 
mistake which is entirely result of 
gross carelessness.—^Metropolitan 

Life Ins. Co. v. Mundy, La.App., 167 
So. 894. 

32. Ark.—^Northcross v. Miller, 43 
S.W.2d 734, 184 Ark. 463. 

S.C.—Shockley v. Wiekliffe, 148 S.E, 
476, 150 S.C. 476. 

48 C.J. P 766 note 42. 

XSxclasive possession of data. 

Where assignee of oil and gas 
lease, which provided for reduction 
of rentals when gas wells failed to 
produce in paying quantities, contin- 
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e. Oiange of Payee’s Status 

Where a payee has changed h!s position to his preju- 
dice in reliance on the payment and cannot be placed 
in statu quo, the payment cannot be recovered, although 
made under a mistake of fact. Recovery may not be had 
from a person acting only in a representative capacity 
if he has settled his accounts or paid the money over to 
his principal before notice, and the loss would fail on him 
individually. 

In general, where a payee has changed his posi¬ 
tion to his prejudice in reliance on the payment and 
cannot be placed in statu quo, the payment cannot 
be recovered, although made under a mistake of 
fact;22 so, where the payee has irrevocably 

changed his position in reliance on a payment made 
by the payor under a mistake of fact caused by his 
own negligence or lack of diligence in taking ad¬ 
vantage of means and knowledge available to 
him, there can be no recovery^^ except when the 
payor's negligence was induced by negligence on 
the part of the payee,and except, in some ju¬ 
risdictions,but not in all,37 where both parties 


are equally innocent or guilty of negligence or lack 
of care. 

Money paid over or spent by payee. As a general 
rule, it is no defense to an action for the recovery 
of a payment made under mistake of fact that the 
money or property has been paid over to another^S 
or spent^Q by the payee. 

Money paid by mistake to an agent, stakeholder, 
or other person acting only in a representative ca¬ 
pacity cannot be recovered back from him if he has 
settled his accounts or paid it over to his prin¬ 
cipal before notice, and the loss would fall on him 
individually,although a payment over after the 
mistake is discovered and the cause of action ac¬ 
crues is no defense.Money duly paid over may be 
recovered, however, from the principal, ^2 regard¬ 
less of whether or not he knew at the time it was 
received by him that it has been paid to his agent 
under a mistake.^^ 


uously used gras from the wells for 
the purpose of repressuring oil wells, 
which use was not a common prac¬ 
tice at the time and was not within 
the contemplation of provision of 
lease authorizing use of gas in opera¬ 
tion of oil wells, and data from 
which it could be determined that 
gas was not being produced in pay¬ 
ing quantities was in exclusive pos¬ 
session of assignee, assignee could 
not recover rentals paid on gas wells 
on ground of mistake.—Swiss Oil 
Corporation v. Pyffe, 176 S.W.2d 398, 
296 Ky. 178. 

33. Ind.—Corpus Juris ^Ltioted In 
Hullett V. Cadick Milling Co., 168 
N.E. 610, 611. 90 lnd.App. 271. 

Kly.—^Jefferson County Bank v. Han¬ 
sen Lumber Co., 55 S.W.2d 54, 246 
Ky. S84. 

Mich.—Leute v. Bird, 268 N.W. 799. 
277 Mich. 27. 

Mo.—Corpus Juris quoted in Baldwin 
V. Scott County Milling Co., 122 S. 
■W.2d 890, 896, 343 Mo. 915. 

re Harned^s Will, 267 N.T.S. 
769, 149 Misc. 476. 

IQ’.D.—^Rohrville Farmers ITnion Ele¬ 
vator Co. V, Frison, 42 K.W.2d 354. 
Or.—First Nat. Bank of Portland v. 
Noble, 168 P.2d 354, 179 Or. 26. 169 
A.L.H. 1426—Smith v. Rubel, 13 
P.2d 1078, 140 Or. 422, 87 A.L.II. 
644. 

Tenn.—Corpus Juris quoted in W. E. 
Richmond & Co. v. Security Nat. 
Bank, 64 S.W.2d 863, 871, 16 Tenn. 
App. 414. 

48 C.J. p 767 note 48. 

Bankruptcy of assignor 

If plaintiff made payment of mon¬ 
ey to assignor of account who turned 
check over to assignee, and assignee 
returned balance to assignor, it 


would be inequitable to require as¬ 
signee to reimburse plaintiff, if 
plaintiff negligently made payment 
and assignee would be unjustly dam¬ 
aged because of assignor’s bankrupt¬ 
cy.—Nusbaum v. Rialto Sec. Corpora¬ 
tion, 264 N.Y.S. 513, 238 App.Div. 257. 
Change of position held not shown 
Fact that bank which held stock as 
collateral for loan, credited proceeds 
of stock ordered sold through stock¬ 
broker on borrower's debt, was held 
not to defeat broker’s right to recov¬ 
er money paid to bank as proceeds of 
stock under mistake of fact as to 
identity of stock sold, on ground that 
bank injuriously changed its posi¬ 
tion.—W. E. Richmond & Co. v. Se¬ 
curity Nat. Bank, 64 S.W.2d 863, 16 
Tenn.App. 414. 

34. Cal.—Aebli v. Board of Educa¬ 
tion of City and County of San 
Francisco, 145 P.2d 601, 62 Cal. 
App.2d 706. 

Ky.—Jefferson County Bank v. Han¬ 
sen Lumber Co., 55 S.W.2d 64, 246 
Ky. 384. 

Mo.—Corpus Juris quoted in Bald¬ 
win V. Scott County Milling Co., 
122 S.W.2d 890, 896, 343 Mo. 915— 
Roush V. Hussey Lumber Co., App., 
27 S.W.2d 1033. 

N.T.—^New York Title & Mortgage 
Co. V. Friedman, 276 N.Y.S. 72, 153 
Misc. 697. 

Ohio.—Cleveland Trust Co. v. Del 
Porte, 15 Ohio Supp. 100. . 

Tenn.—Corpus Juris quoted in W. B. 
Richmond & Co. v. Security Nat. 
Bank, 64 S-W.2d 863, 871, 16 Tenn. 
App. 414. 

48 C.X p 767 note 49. 

35. Mass.—^Union Bank v. XJ. S. 
Bank, 3 Mass. 74. 
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36. Tex.—Clark v. Bradley, Civ. 
App,, 270 S.W. 1050. 

48 C-J. p 767 note 51. 

37. R.L—Hatton v. Howard Braid¬ 
ing Co., 129 A. 805, 47 R.I. 47. 

48 C.J. P 767 note 52. 

38. Pa.—Donner v. Sackett, 97 A 
89, 251 Pa. 524. 

48 C.J. p 767 note 54. 

39. U.S.—^E. R. Squibb & Sons v. 
Chemical Foundation, C.C.A.N.Y., 
93 P.2d 475. 

48 C.J. p 767 note 56. 

40. Ala.—Corpus Juris cited in 
Clifton V. Curry, 10 So.2d 51, 53, 
30 Ala. 584. 

Ind.—Corpus Juris quoted in Hulett 
V. Cadick Milling Co., 168 N.E. 610, 
611, 90 Ind.App. 271. 

Tenn.—Corpus Juris cited in W. E. 
Richmond & Co. v. Security Nat. 
Bank, 64 S.W.2d 863, 871, 16 Tenn. 
App. 414. 

48 C.J. p 767 note 56. 

Yact that the agency was undis¬ 
closed to the payor at the time he 
made the payment does not give him 
the right to recover it after it has 
been paid over to the principal. 
D.C.—Hibbs V. Beall, 41 App.D.G. 592. 
Tenn.—Corpus Juris cited in W. E, 
Richmond & Co. v. Security Nat, 
Bank, 64 S.W.2d 863, 871, 16 Tenn. 
App, 414. 

41. N.Y.—Rheel v. Hicks, 25 N.Y. 
289. 

42. Mass.—^Appleton Bank v. Mc- 
Gilvray, 4 Gray 518, 64 Am.D. 92, 

N.Y,—^Evans v. Garlock, 37 Hun 688. 

43. Mass.—Appleton Bank v. Mc- 
Gilvray, 4 Gray 518, 64 Am.D. 92. 

N.Y.—^Evans v. Garlock, 37 Hun 588. 
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f. Applications of Eule 

The rule that a payment made under a mistake of 
fact, which the payor was under no legal obligation to 
make, may be recovered back generally applies in the 
case of payment of an excessive amount mistakenly be¬ 
lieved to be necessary to discharge a duty, perform a 
condition, or accept an offer. 

The rule that a payment made under a mistake 
of fact, which the payor was under no legal obli¬ 
gation to make, may be recovered back, discussed 
supra subdivision a of this section, generally ap¬ 
plies in the case of payment of an excessive amount 
mistakenly believed to be necessary to discharge a 
■duty, perform a condition, or accept an offer.-^^ So, 
where one by mistake of fact pays more than is due 
on a debt or obligation, he may recover the over- 
payment.^5 Money co-llected on execution or paid in 
satisfaction of a judgment may be recovered back 
where by mistake it has been paid twice,unless 
the debtor paid it voluntarily with knowledge of 
extrinsic facts rendering it void.^*^ 

Payment of interest. Recovery of a payment of 
interest may be had where, by mistake of fact, the 
interest was computed on a principal sum on part 
or all of which no interest was demandable,^s or 
compound instead of simple interest was paid,^9 
or a larger amount of interest was paid than was 
due,50 or the interest had already been paid.5i 

Payment of lien or encumbrance. Subject to the 


qualification that a payment honestly due to th« 
payee or which he may in equity and good con' 
science retain is not recoverable, a payment of an 
apparent lien or encumbrance on property which 
the payor owns or in which he has an interest may 
be recovered from the payee when made under 
a mistake of fact.52 Similarly, one who pays a sup¬ 
posed lien on his property, when in fact none exists, 
may recover the amount paid.53 

Payment to wrong person. Money paid by mis¬ 
take of fact to the wrong person' ordinarily may 
be recovered.^^ However, in accordance with the 
rule denying recovery of a payment which the 
payee receives in good faith and may in conscience 
retain, where the payor owes the payee a debt 
which is due and which equals or exceeds the 
amount of the payment, and the payment is received 
by the payee in good faith, it cannot be recovered, 
although made to him by mistake.®^ 

§ 158. Failure of Consideration 

Generally, a payment made on a consideration which 
fails may be recovered, but there can be no recovery 
where performance of the thing in contemplation has 
been waived or where the payor is in default. 

In general, a payment made on a consideration 
which fails may be recovered.56 Thus, there may 
be a recovery of money paid in consideration of 


44. Utah.—Petty & Riddle, Inc., v. 
Lunt, 138 P,2d 648, 104 Utah 130, 

45. Ala.—Bell v. Barnes, 190 So. 273, 
238 Ala. 248. 

N.T.—C. King* Motor Sales Corpo¬ 
ration V. Peterson, 201 N.T.S. 510 
—Thompson v. Otis, 42 Barb. 461. 
K.C.—Sparrow v. John Morrell & Co., 
2 S.E.2d 365, 215 N.C. 452. 

48 C.J. p 765 note 35. 

Erroneous computation 

Holder who accepted note in pay¬ 
ment of account for amount stated 
in figrures in note was held liable to 
maker for amount of overpayment 
resulting from computation of prin¬ 
cipal and interest on basis of larger 
amount expressed inadvertently in 
note in writing.—Allen Lumber Co. 
V. Howard, 72 S.W.2d 483, 254 Ky. 
778. 

4e. Ga.—Logan v. Sumter, 28 Ga. 

242, 73 Am.D. 755. 

34 C.J. p 724 note 62. 

47. N.T.—^Tripler v. Hew York, 26 
N.E. 721, 125 N.T. 617, 26 Abb.H. 
Cas. 325. 

48- La.—Hill V. Hill, 46 So. 657, 121 
Ld<. 578. 

48 C.J, p 765 note 27. 

49. Mo.—^Williams v. Carroll Coun¬ 
ty, 66 S.W. 965, 167 Mo. 9. 


trulawful charge 

Administratrix of estate of de¬ 
ceased maker of notes, on which 
bank, to which they were assigned, 
with mortgage securing them, by 
payee, unlawfully charged and cred¬ 
ited to payee's account compound in¬ 
terest, properly brought action in 
assumpsit against payee to recover 
amount of such interest with inter¬ 
est accrued thereon.—^Warley v. Cieu- 
tat, 9 So.2d 765, 30 Ala.App. 522, cer¬ 
tiorari denied 9 So.2d 768, 243 Ala. 
272. 

50. Ala.—^Bell v. Barnes, 190 So. 273, 
238 Ala. 248. 

48 C.J. p 765 note 29. 

Errors in computation 

Where interest has been paid in ac¬ 
cordance with a computation found 
to be erroneous, the intention being 
to pay the correct sum, the party 
injured by the error may recover the 
excess or deficit.—^Boon v. Miller, 16 
Mo. 457. 

51. Tex.—^Hummel v. Flores, Civ, 
App., 39 S.W. 309. 

52- La.—^Meyer v. Texas Lumber 
Co., App., 150 So. 407. 

48 C.J. p 765 note 32. 

53. Me.—Handly v. Call, 30 Me. 9. 
Mo,—^Priddy v. Miners’, etc.. Bank, 
111 S.W. 865, 182 Mo.App. 278. 
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54. Iowa.—Winn v. Williams, 205 H. 
W, 541, 200 Iowa 905. 

Mass.—^Indemnity Ins. Co. of Horth 
America v. Paige, 13 ]sr.E.2d 616, 
299 Mass. 523. 

48 C.J. p 765 note 36. 

Proceeds of pledged securities 

Pact that pledgor was not entitled 
to the proceeds of sale of pledged se¬ 
curities and that, shortly after check 
for proceeds was delivered to him 
by brokers, brokers who should have 
paid proceeds to pledgee unsuccess¬ 
fully attempted to stop payment on 
check and refused to pay pledgor bal¬ 
ance of proceeds of sale of securi¬ 
ties, warranted inference that check 
was delivered by reason of misap¬ 
prehension of facts by brokers and 
not by reason of an erroneous view 
held by them of the law as to the lia¬ 
bility of the pledgor.—^Indemnity Ins- 
Co. of North America v. Paige, supra. 

55. Pla.—Pensacola, etc., R. Co. v. 
Braxton. 16 So. 317, 34 Pla. 471. 

N.Y.—Corpus Juris cited lu New 
York Title & Mortgage Co. v* 
Friedman, 276 N.Y.S. 72, 75, 153 
Misc. 697. 

56. Wash.—Corpus Juris cited in 
Maxwell v. Provident Mut. Life 
Ins. Co. of Philadelphia, 41 P,2d 
147, 151, 180 Wash. 560. 

48 C.J. p 768 note 64, 
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the performance of some act which is not <ione,57 
as, for example, failure to render services,^^ or 
to fulfill a condition on which the payment was 
made.^^ However, where performance of the thing 
in contemplation has been waived, there can be no 
recovery nor can there be a recovery by the 
payor where he is in default.®^ 

§ 159. Payment on Void or Illegal Contract 

The right to recover money paid under the terms 
of an illegal or void contract is discussed in Con¬ 
tracts §§ 272-293. 

Examine Pocket Parts for later cases. 

§ 160. Actions 

a. In general 
h. Pleading 

c. Evidence 

d. Trial and judgment 

a. In Greneral 

Generally, an action at law may be maintained for the 


recovery of money, the payment of which was induced 
by threats, duress, fraud, or mistake, under circumstanc¬ 
es which give rise to the right of recovery; and equity 
also has jurisdiction to relieve against a payment made 
under mistake. The action may and should be brought 
within the time permitted by law against the person 
actually receiving the payment, after compliance with 
conditions precedent. 

Generally an action at law®^ may be maintained 
for the recovery of money, the payment of which 
was induced by threats or duress,fraud,®^ or 
mistake,®® under circumstances which give rise 
to the right of recovery; and the principles con¬ 
trolling an action for money had and received 
still govern in those jurisdictions where the dis¬ 
tinction between forms of action have been abol¬ 
ished.®® Equity also has jurisdiction to relieve 
against a payment made under a mistake ;®'^ and 
this notwithstanding plaintiff has a remedy by as¬ 
sumpsit for money had and received;®® but the 
contrary of the latter proposition has also been 
held.®9 

Where a recovery is permissible, it may be by 
way of counterclaim or set off as well as by di¬ 
rect action.'^® One to whom money should have 


57. Wash.—^IMaxwell v. Provident 
Mut. Life Ins. Co. of Philadelphia, 

41 P.2d 147, 180 Wash. 560. 

48 C.J. p 768 note 65. 

58. Minn.—Farrell v. Burbank, 59 N. 
W. 4S5, 57 Minn. 395. 

48 C.J, p 769 note 66. 

59. Wis.—Conway v. Grand Chute, 
155 N.W. 953, 162 Wis. 172. 

60. Ky.—^Lehan v. Kiley, 54 S-W. 
727, 21 Ky.L. 1186. 

48 C.J. p 769 note 69. 

61. - Ala.—Abercrombie v. Skinner, 

42 Ala. 633. 

48 C.J. p 769 note 70. 

62. isr.j. —Corpus Juris cited in 
Bolte Y. Rainville, 48 A.2d 191, 194, 
138 N.J.Ea. 508. 

48 C.J, p 769 note 73. 

63- N.J.—Corpus Juris cited in 
Bolte V. Rainville, 48 A.2d 191, 194, 
138 N.J.Ea. 508. 

4S C.J. p 769 note 74. 

Nature of action 

(1) Action to recover money paid 
under duress is quasi-contractual 
since there is no contract to rescind 
and no consideration to restore.— 
Millsap V. National Funding* Corpora¬ 
tion of California, 135 P.2d 407, 57 
Cal.App.2d 772. 

(2) Where plaintiff sued to recover 
back from defendant money paid un¬ 
der business duress in violation of 
maximum price regulation, action 
was one at common law for money 
had and received and was not based 
on provisions of Emergency Price 
Control Act.—^Kearse v. Hornell 


Const. Corporation, 49 N.Y.S.2d 892, 
183 Misc. 78. 

(3) Action was held one for mon¬ 
ey involuntarily paid, not damages 
for maliciously levying execution.— 
Wake Development Co. v. O’Leary, 4 
P.2d 802, 118 CaLApp. 131. 

64. N.J.—iCtorpus Juris cited in 
Bolte V. Rainville, 48 A.2d 191, 194, 
138 N.J.Eq. 508. 

48 C.J. p 769 note 75. 

65. N.J.—Corpus Juris cited iu 
Bolte V. Rainville, 48 A.2d 191, 194, 
138 N.J.Eq. 508. 

N.C.—Sparrow v. John Morrell & Co., 
2 S.E.2d 365, 215 N.C. 452. 

W.Va.—Cook V. Eastern Gas & Fuel 
Associates, 39 S.E.2d 321, 129 W. 
Va. 146—^Poindexter v. Equitable 
Life Assur. Soc. of U. S., 34 S.B.2d 
340, 127 W.Va. 671, 161 A.L.R. 990. 
48 C.J. p 769 note 76. 

Nature and form of action 

(1) Generally, money paid under 
mistake of material fact on part of 
payor may be recovered in assump¬ 
sit on either of common counts for 
money had and received, or for mon¬ 
ey lent, or for money paid.—Dudley 
V. Whatley, 14 So.2d 141, 244 Ala. 
508, 147 A.L.R. 508—Young & Son v. 
Lehman, Durr & Co., 63 Ala. 519. 

(2) The proper form of action to 
recover money paid voluntarily un¬ 
der mistake of law is action for 
“money had and received.”—McFar¬ 
land V. Stillwater County, 98 P.2d 
321. 109 Mont. 544. 

(3) A claim for restitution of 
money paid by mistake is type of 
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broader cause of action for money 
had and received, which remedy is 
equitable in origin and function. 

U.S.—In re South Shore Co-Opera¬ 
tive Ass'n, C.C.A.N.Y., 103 F.2d 
336. 

N.Y.—^New York Life Ins. Co. v. 
Guttenplan, 30 N.Y.S.2d 430, af¬ 
firmed 20 N.Y.S.2d 724, 259 App. 
Div. 1004, affirmed 31 N.E.2d 925. 
284 N.Y. 805. 

(4) An action by county to recov¬ 
er payments made pursuant to con¬ 
tracts entered into with a profit cor¬ 
poration, which employed duly li¬ 
censed physicians, for corporation to- 
furnish medical and surgical serv¬ 
ices and medicines to county in¬ 
digent, on ground that contracts 
were illegal as against public pol¬ 
icy, is “quasi contractual” in char¬ 
acter.—Bartron v. Codington County. 
2 N.W.2d 337, 68 3.D. 309, 140 A.L.R. 
550. 

66. Or.—Si verson v. Clanton, 170 P. 
933, 171 P. 1051, 88 Or. 261. 

Action for money received general¬ 
ly see Money Received § 24 et seq- 

67. Mo.—^Miller v. Missouri Fire- 
Brick Co., 119 S.W, 976, 139 Mo. 
App. 25. 

21 C.J. p 93 note 10. 

68- Va.—^Wilkins v. Woodfin, 5- 
Munf. 183, 19 Va. 183. 

69. Ala.—^Lesslie v. Richardson, 60- 
Ala. 563—^Russell v. Little, 28 Ala. 
160. 

70. Cal.—Bledsoe v. Stuckey, 190 P- 
217, 47 Cal.App. 95. 

48 C.J. p 769 note 78. 
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been paid cannot maintain an action for its re¬ 
covery from one to whom it was paid,*^! since there 
is no privity between them;'^2 nor can an action be 
maintained against one benefiting from a payment 
made to another.*^3 Where the payment sought 
to be recovered was paid in installments, they 
should all be included in one cause of action."-^ 
Those who contributed to a fund under contractual 
or privately assumed obligations may not sue to 
recover any more of the fund than they have indi¬ 
vidually contributed.'^ 5 

Time for suit. Suit may and should be brought 
within the time permitted by law. 

Conditions precedent. Where it is sought to re¬ 
cover money paid under mistake, a demand may be 
required as a condition precedent to suit'^'^ unless 
it appears that the person receiving payment or for 
whose benefit payment was made consciously re¬ 
ceived what did not belong to him, taking advan¬ 
tage of the mistake or oversight of the other 
party.It has been held, however, that a demand 
for repayment is not a condition precedent to an 
action for the recovery of money claimed to have 
been paid under compulsion or duress,*^® and that 
the filing of an action to recover an alleged over¬ 
payment of money claimed to have been made under 
protest constitutes a sufficient demand for the re¬ 
fund to maintain a claim to reco'ver such money.^o 
Ordinarily, an offer to restore is not a prerequi¬ 


site to the maintenance of an action to recover 
money paid unless plaintiff has received something 
to restore,^^ and an action to recover money paid 
under duress does not require a prior rescission 
since there is no contract to rescind and no con¬ 
sideration to restore.S2 Conditions precedent to an 
action for money received generally are considered 
in Lloney Received § 26. 

Parties. As in actions for money had and re¬ 
ceived generally, as considered in Money Received 
§ 29, the rules relating to parties in civil actions 
generally apply to actions for the recovery of pay¬ 
ments made.ss The action must be brought by the 
person actually entitled to recover.^^ So an action 
may be maintained by an assignee of the payor.^S 
The action should be against the person actually 
receiving the payment.^^ 

b. Pleading 

The pleading in an action for the recovery of a pay¬ 
ment made must set forth facts showing a right of re¬ 
covery, with certainty and without ambiguity, and not 
mere conclusions, and the answer, or other pleading by 
way of defense, must contain allegations or denials of 
facts sufficient to bar recovery. Plaintiff must prove all 
material allegations of his pleading. 

In accordance with the rules relating to plead¬ 
ings in civil actions generally, the declaration, com¬ 
plaint, or petition in an action for the recovery of 
a payment made must set forth facts showing a 
right of recovery,^with certainty and without 


71. Pa,—^Witmer v. l^Teilson, 28 Pa. 
Dist. 452. 

72. D.C.—George v. Thompson, 285 
F. 902, 52 App.D.C. 168. 

48 C.J. P 769 note 80. 

73. N.T.—Mattlage v. Lewi, 26 N. 
T.S. 17, 6 Misc. 150. 

74. Ohio.—^Higgins v. Pelton, 4 Ohio 
Dec., Reprint, 521, 2 Clev.L.Rep. 
306. 

75. Ky.-—Corbin Brick Co. v. City 
of Somerset, 132 S.W.2d 922, 280 
Ky. 208. 

76. Pa.—Gilberton Fuels v. Phila¬ 
delphia & Reading Coal & Iron 
Co., 20 A.2d 217, 342 Pa. 192. 

Action held not barred 

N.Y.—McDonogh v. Paine, 209 N.T. 

S. 440, 212 App.Div. 572. 

Xaches held to preclude recovery 
N.T.—Williams v. Rutherford Real¬ 
ty Co., 144 N.Y.S. 357, 159 App. 
Div. 171. 

Pa.—Gilberton Fuels v. Philadel¬ 
phia & Reading Coal & Iron Co., 
20 A.2d 217, 342 Pa. 192. 

Xaches held not shown 
Iowa.—Conn v. Converse, 146 N.W. 
49, 164 Iowa 604. 

Iklich.—Gifford v. Hartson, 225 N.W. 
578, 247 Mich. 217. 


77. N.T.—^Southwick v. First na¬ 
tional Bank of Memphis, 84 IsT.Y. 
420—Dubin v. Dubin, 22 N.Y,S.2d 
246, 174 Misc. 952, affirmed 27 N. 
Y.S-2d 445, 261 App.Div. 945, ap¬ 
peal denied 27 N.Y.S.2d 1013, 261 
App.Div. 1057. 

78. N.Y.—Sharkey v. Mansfield, 90 
N.Y. 227, 43 Am.R. 161—Dubin v. 
Dubin. 22 n.Y.S.2d 246, 174 Misc. 
952, affirmed 27 N.Y.S.2d 445, 261 
App.Div. 945, appeal denied 27 N. 
Y.S.2d 1013, 261 App.Div. 1057. 

79. Mass.—^J. Abrams & Co. v. 
Clark, 11 n.E.2d 449, 298 Mass. 
542. 

80. Ala.—Smith v. Baldwin, 187 So. 
192, 237 Ala. 423. 

81. Cal.—^Miller v. McDaglen, 186 P. 
2d 48, 83 Cal.App.2d 219. 

Abandonment of taxpayer's suit 
In property owner’s action to re¬ 
cover money paid under duress in 
consideration of payee’s abandoning 
colorable taxpayer’s suit contesting 
validity of bond issue, property own¬ 
er was not required to place payee 
in statu quo as condition precedent 
to suit, since property owner was 
not party to taxpayer’s suit, and 
.parties would be in their former po¬ 
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sitions on return of money.—^White 
V. Scarritt, 111 S.W.2d 18, 341 Mo. 
1004. 

82. Cal.—^Millsap v. ISTational Fund¬ 
ing Corporation of California, 135 
P,2d 407, 57 Cal.App.2d 772. 

83. Mass.—Stevens v. Fitch, 11 
Mete. 248. 

84. Kan.—Ritchie v. Topeka, 138 P. 
618, 91 Kan. 615. 

48 C.J. p 770 note 88. 

85. N.J.—^Title Guarantee, etc., Co. 
V. Goeller, 117 A. 831, 93 K.J.Eq. 
612. 

86. U.S.—Corpus Juris quoted in 
U. S. V. Hart, D.C.Pa., 12 F.Supp. 
596, 597. 

Mo.—Corpus Jxiris cited in White v. 
Scarritt. Ill S.W-2d 18. 21, 341 Ma 
1004. 

48 C.J. p 770 note 90. 

87. Ga.—^Daniel Bros. Co. v. Rich¬ 
ardson, 146 S.E, 505, 39 Ga.App. 
121 . 

S.C.—Moody V. Stem, 51 S.E. 2d 163. 

214 S.C. 45. 

48 C.J. P 770 note 93. 

Pleading held sufficient 
(1) In general. 

Ga.—Lewis v. Colquitt County, 30 
S.E.2d 801, 71 Ga.App. 304. 
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ambiguity,and not mere conclusions.^® Thus 
the 'bill or complaint must sufBciently allege mis¬ 
take of fact,®® duress,®^ or fraud,urged as a 
ground for the recovery of the payment. Where 
recovery of a payment is sought by way of coun¬ 
terclaim or cross demand, the facts necessary to 
establish the right to recover must be alleged with 
the same particularity as in the case of an original 
demand.®® 

Plea or answer. The answer, or other pleading 
by way of defense, must contain allegations or de¬ 
nials of facts sufficient to bar recovery.®^ 

Issues, proof, and variance. General rules as to 
issues, proof, and variance apply in actions to re¬ 
cover payments,as for example, the rule that 
plaintiff must prove all material allegations of his 


pleading.®® Since plaintiff must allege and prove 
that his payment was involuntary, defendant may 
raise the question of voluntary payment under a 
plea of the general issue.®”^ 

c. Evidence 

The burden Is on one seeking to recover payments 
made to prove the facts entitling him to recovery, and 
the burden rests on the party resisting recovery to show 
matters of affirmative defense. The general rules relating 
to the competency, relevancy, and materiality of evidence, 
and its weight and sufficiency, in civil actions are applica¬ 
ble in actions for the recovery of payments made. 

In accordance with the rules relating to the bur¬ 
den of proof in civil actions generally, the burden 
is on one seeking to recover payments made to 
prove the facts entitling him to recovery;®® and the 
burden rests on the party resisting recovery to show 


S.C.—^Moody V. Stem, 51 S.E.2d 163, 
214 S.C. 45. 

Wyo.—U. S. Fidelity & Guaranty Co. 

V. Cook, 5 P.2d 294, 43 Wyo. 356. 
48 C-J. p 770 note 93 [e]. 

(2) If custodian of public funds 
pays them out in face of a consti¬ 
tutional inhibition, it is sufficient, in 
action to recover such fund, to plead 
facts surrounding the payment, 
without specifically alleging by way 
of conclusion that payment was in 
violation of constitution.—State v. 
Guaranty Trust Co. of Yakima, 148 
P.2d 323, 20 Wash.2d 588. 

PleadixLg held lasafficieut 
Ga.—American Surety Co. of New 
York V. Groover, 14 S.E.2d 149, 64 
Ga.App. 865—^Bryant v. Guaranty 
Life Ins. Co., 150 S.E. 596, 40 Ga. 
App. 573. 

Ky.—^Alexander v. Alexander, 298 S. 

W. 1089, 221 Ky. 439. 

N.Y.—^Kearse v. Hornell Const. Cor¬ 
poration, 49 N.Y.S.2d 892, 183 Misc. 
78. 

48 C.J. P 770 note 93 [f]. 

88. Ga.—^Bryant v. Guaranty Life 
Ins. Co., 150 S.E. 596, 40 Ga.App. 
573. 

48 C.X p 770 note 94. 

89. Ga.—^Bryant v. Guaranty Life 
Ins. Co., supra. 

48 C.J. p 771 note 95. 

90. Ga.—^Bryant v. Guaranty Life 
Ins. Co., supra. 

Iowa.—Morrow v. Bowning, 232 N. 

W. 483, 210 Iowa 1195. 

48 C.J. p 770 note 93 fa], [bj. 
Genuineness of document 

Allegation that plaintiff believed 
document to be genuine when paying 
money does not charge that docu¬ 
ment was not genuine.—^Bryant v. 
Guaranty Life ins. Co., 150 S.E. 596, 
40 Ga.App. 573. 

91. Ga.—^Daniel Bros. Co. v. Rich¬ 
ardson, 146 S.E. 505, 39 Ga.App. 
121. I 


Va.—^Ellis V. Peoples Nat. Bank of 
Manassas, 186 S.E. 9, 166 Va. 389. 
48 C.J. p 771 note 95 [a]. 

Present threat or fear 

Payments under duress imply 
some present threat or fear, and al¬ 
legations should be made according¬ 
ly.—^Sprung V. Zalowitz, 250 N.Y. 
S. 352, 232 App.Div. 471. 

Allegations held sufficient 
I Wyo.—U. S. Fidelity & Guaranty Co. 
i V. Cook, 5 P.2d 294, 43 Wyo. 356. 

I 48 C.J. p 770 note 93 [e] (2), (3). 

I Allegations held insufficient 
j (1) In general. 

, <2Jal.—‘Steffen v. Refrigeration Dis¬ 
count Corp., 205 P.2d 727, 91 Cal. 
App.2d 494. 

Ga.—^Lyneh v. Ford, 166 S.E. 905, 42 
Ga.App. 432. 

Kan.—^Brane v. First Nat. Bank, 20 
P.2d 506, 137 Kan. 403. 

N.Y.—Title Guarantee, etc., Co. v. 
New York, 99 N.E. 160, 205 N.Y. 
496. 

(2) Allegation that defendant 
threatened civil action-—Daniel 
Bros. Co. V, Richardson, 146 S.E. 605, 
39 Ga.App. 121. 

92. Tex.—Cohen v. Lewis, Civ.App., 
44 S.W.2d 468, error refused. 

48 C.J. p 770 note 93 [e] (1), [f] (3). 

93. N.Y.—^Dubin v. Dubin, 22 N.Y. 
S.2d 246, 174 Misc. 952, affirmed 27 
N.Y.S.2d 445, 261 App.Div. 945, and 
27 N.Y.S.2d 446, 261 App.Div. 1057. 

48 CJ. P 771 note 96. 

Allegations held insufficient 
Kan.—^MacGregor v. Millar, 203 P.2d 
137, 166 Kan. 657. 

94. Conn.—^New York, etc*, R. Co. 
V. Ansonia Electrical Co., 76 A. 
1004, 83 Conn. 462. 

48 CJ. P 771 note 97. 

Affirmative defense held legally suf¬ 
ficient 

N.Y.—West Washington Cut Meat 
Center v. Solomon, 24 N.Y.S.2d 
209, 260 App.Div. 741. 
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95. Neb.—^Washington v. Beselin, 4 
N.W.2d 753, 141 Neb, 638. 

Claim against plaintiff 

In action for amount of cheek, al¬ 
leged to have been fraudulently ob¬ 
tained from plaintiff payee by de¬ 
fendants, who alleged that check 
was delivered to one of them by 
plaintiff in payment of indebted¬ 
ness to such defendant, validity and 
extent of defendants' claim against 
plaintiff were immaterial on issue 
whether parties agreed to deliver 
and apply check as payment on such 
claim.—^Washington v. Beselin, su¬ 
pra. 

Particular issues held raised by 
pleadings 

Utah.—^Peterson v. Sevier Valley 
Canal Co., 116 P.2d 578, 100 Utah 
516. 

96. N.Y.—'Conde v. Towner, 15 N.Y. 
S.2d 265, 257 App.Div. 681, rear- 
gument denied 17 N.Y.S.2d 861, 258 
App.Div. 1018, appeal denied 26 N. 
B.2d 835, 282 N.Y. 807. 

Iffistake 

Ga.—^Bryant v. Guaranty Life Ins. 

Co., 150 S.E. 596, 40 Ga.App. 673. 
Iowa.—^Morrow v. Downing, 232 N. 
W. 483, 210 Iowa 1195. 

97. Miss.—Schmittler v. Sunflower 
County, 126 So. 534, 156 Miss. 227. 
suggestion of error overruled 126 
So. 39, 156 Miss. 227. 

98. U.S.—City Baking Co, v. Cas¬ 
cade Milling & Elevator Co., D.C. 
Mont, 24 F.-Supp. 950. 

Ariz.—Corpus Juris cited in Fideli¬ 
ty Building & Loan Ass'n v. Cox, 
84 P.2d 70, 73, 52 Ariz. 514. 

Iowa.—Thomas v. Central States 
Electric Co., 251 N.W. 616, 217 
Iowa 899. 

Mo.—-Pitts V. Ohio Oil Co., App., 161 
S.W.2d 22. 

Mont,—^Pankovich v. Little Horn 
State Banlc, 66 P.2d 765, 104 Mont. 
394. 
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matters of affirmative defense,^^ such as ratification 
of the payment,! or that it would be inequitable to 
require restitution.^ So the burden rests on the 
payee to prove facts to bring the payment within 
the exception that no recovery of a pa 3 ^ment may 
be had when the payor receives substantial benefit 
therefrom, or the payee may in good conscience re¬ 
tain it.® 

Presumptions, In actions to recover pa 3 ^.ments 
made, it will ordinarily be presumed that money 
belongs to him who received it, when it is voluntari¬ 
ly paid him,4 and that payment was not made under 


duress.^ Failure to call an available witness, pos¬ 
sessing peculiar knowledge of essential facts, wiil 
give rise to an inference that the testimon}’’ of such 
witness would be unfavorable.^ The fact that the 
pa 3 "or had available to him means of knowledge of 
the facts creates no presumption against him, but is 
a circumstance to be considered in determining 
whether there was in fact a want of knowledge.'^ 

Admissibility, weight, and sufficiency. The gen¬ 
eral rules relating to the competenc 3 ’', relevancy, and 
materiality of evidence,® and its weight and suffi¬ 
ciency,® in civil actions are applicable in actions 


N.Y.—^In re Welton’s Estate, 253 N. 

Y.S. 128, 141 Misc. 674. 

Pa.—McNeely v. Philadelphia Nat. 

Bank, 172 A. Ill, 314 Pa. 334. 
Wash.—Thys v. Rivard, 171 P.2d 255, 
25 Wash.2d 345. 

48 C.J. p 771 note 93. 

Fxrand 

Cal.—Partamian v. Plodine, Super., 
213 P.2d 790. 

N.Y.—^Moran v. Brown, 113 N.Y.S. 
1038. 

99. Tenn.—W. E. Richmond & Co. v. 
Security Nat. Bank, 64 S.W.2d 863, 
16 Tenn.App. 414, 

48 C.J. p 771 note 1. 

Mistake 

If circumstances exist which take 
case out of general rule permitting 
recovery of moneys paid by mistake, 
burden of overcoming actual pre¬ 
sumption from such circumstances 
and burden of proving set-off is on 
defendant.—^Leute v. Bird, 268 N.W. 
799, 277 Mich. 27. 

1. Mo.—Brown v. Worthington, 142 
S.W. 1082, 162 Mo.App. 508. 

Or.—Schoellhamer v. Rometsch, 38 
P. 344. 26 Or. 394. 

2. Tenn.—W. E. Richmond & Co. v. 
Security Nat. Bank. 64 S.W.2d 863, 
16 Tenn.App. 414. 

48 CJ. p 771 note 3. 

Where payment was made throngh 
mistake of fact, burden rests on 
payee to prove existence of circum¬ 
stances which would make it inequi¬ 
table to require refund of money.— 
W. E. Richmond & Co. v. Security 
Nat. Bank, 64 S.W.2d 863, 16 Tenn. 
App. 414. 

3. N.Y.—'Hathaway v. Delaware 
County. 78 N.E. 153, 185 N.Y. 368, 
113 Am.S.R. 909, 13 Ii.R.A.,N.S., 
273. 

48 aj. p 771 note 5. 

4. Wash.—^Mulready v. Shelton, 248 
P. 416, 140 Wash. 233. 

5- Wash.—^Bertschinger v. Camp¬ 
bell, 168 P. 977. 99 Wash. 142, D. 
R.A.1918C 65. 

48 C.J. p 771 note 8. 

B. N.Y.—Sisenwein v. Workman, 
161 N.T.S. 298. 


7. Ind.—Stotsenburg v. Pordice, 41 
N.E. 313, 810, 142 Ind. 490. 

48 C.J. p 772 note 10. 

8. Mass.—Cole v. J. R. Hampson & 
Co., 168 N.E. 154, 269 Mass. 5. 

Mo.—^White V. Scarritt, 111 S.W,2d 
18, 341 Mo. 1004. 

48 C.J. p 772 note 11. 

Bvidence held admissible 

(1) In general. 

Mont.—Edquest v. Tripp & Drag- 
stedt Co., 19 P.2d 637, 93 Mont. 
446. 

Tenn.—^W. E. Richmond & Co, v. Se¬ 
curity Nat. Bank, 64 S.W.2d 863, 
16 Tenn.App. 414. 

48 C.J. p 772 note 11 [a], 

(2) To show duress. 

Ala,—May v. Draper, 124 So. 89, 220 
Ala. 214. 

Mo.—White V. Scarritt, 111 S.W.2d 
18, 341 Mo. 1004. 

48 C.J. p 772 note 11 [a] (1). 
Svideuce held inadmissible 
Tenn.—W. E. Richmond & Co. v. Se¬ 
curity Nat. Bank, 64 S.W.2d 863, 
16 Tenn.App. 414, 

48 C.J. p 772 note 11 [b]. 

9. Ky.—Swiss Oil Corporation v. 
Fyffe, 176 S.W.2d 398, 296 Ky. 178. 

N.J.—^Meier v. Nightingale, 44 A.2d 
409, 133 N.J.Law 400, reversed on 
other grounds 46 A.2d 785, 134 N. 
J.Law 275. 

48 C.J. P 772 note 12. 

Clear and convincing evidence 

A party alleging mistake in pay¬ 
ment of money must sustain his 
charge by clear and convincing evi¬ 
dence. 

Cal.—Wheeler v. Citizens Nat. Trust 
& Sav. Bank of Dos Angeles, 168 
P.2d 727, 74 Cal.App.2d 354. 

Pa.—^Perkins v. Philadelphia Nat. 

Bank, 19 Pa.Dist, & Co. 475. 
Evidence held sufficient 

<1) To sustain judgment for 
plaintiff. 

Cal.—Shahabian v. Najarian, 58 P. 

2d 396, 14 Cal.App.2d 435. 

Mo.—White v. Scarritt, 111 S.W.2d 
18, 341 Mo. 1004. 

(2) To show that payment was 
not voluntary. 

U.S.—^Baltimore Mail S. S. Co. v, U. 

377 


I S., D.C.Md., 7 P.Supp. 651, reversed 
on other grounds, C.C.A., 76 F.2d 
582, certiorari denied 56 S.Ct. Ill, 
296 U.S. 595, 80 L.Ed. 421. 

Ala.—Smith v, Baldwin, 187 So. 192, 
237 Ala. 423. 

Cal.—Young v. Hoagland, 298 P. 996, 
212 Cal. 426, 75 A.L.R. 654. 

Ill.—Bock v. Pelker, 23 N.E.2d 568, 
302 I11.APP. 116. 

N.J.—Clonavor Realty Co. v. Un- 
scheid, 29 A.2d 179, 129 N.J.Law 
247. 

S.D.—^Meylink v. Minnehaha Co-op. 
Oil Co., 283 N.W. 161, 66 S.D. 351. 

(3) To show duress. 

La.—Reed v. Boagni, App., 142 So. 

171, reheard 146 So. 505. 

Tex.—Kenyon v. United Salt Corpo¬ 
ration, Civ.App., 129 S.W.2d 402. 

48 C.J. p 772 note 12 [a] (2), (3). 

(4) To establish failure of payee 
to exercise reasonable diligence to 
discover mistake, precluding defense 
to recovery by payor on theory that 
payee was prejudiced.—^W. E. Rich¬ 
mond & Co. V. Security Nat. Bank, 
64 S.W.2d 863, 16 Tenn.App. 414. 

<5) To establish that payment 
was not made under mistake. 

Cal.—^Wheeler v. Citizens Nat. Trust 
& Sav. Bank of Los Angeles, 168 
P.2d 727, 74 Cal.App.2d 254. 

Utah.—^Merchants' Protective Ass’n 

V. Continental Nat. Bank, 283 P. 
437, 75 Utah 114, 

(6) To establish other particular 
matters.—^Murphy v. Brilliant Co., 
83 N.E.2d 166, 323 Mass. 626. 

Evidence held insufficient 
<1) To sustain recovery. 

Ky.—^Dupree v. Franklin Title & 
Trust Co., 114 S.W.2d 1116, 272 Ky. 
566. 

Mass.—McLaughlin v. Exchange 

Trust Co., 172 N.E. 72, 272 Mass. 
158. 

Mich.—Ottenwess v. Simfcins, 222 N. 

W. 742, 245 Mich. 574. 

Mo.—^Pitts V. Ohio Oil Co., App., 161 
S.W.2d 22—Minter v. Mid-Conti¬ 
nent Petroleum Corporation, App., 
147 S.W.2d 120. 

Fa.—^McNeely v, Philadelpliia Nat. 
Bank, 172 A. Ill, 314 Pa. 334. 
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for the recovery of payments made, 
d. Trial and Judgment 

In an action to recover money paid, questions of fact 
are for the jury^ but, if the evidence is undisputed, the 
question as to whether the payment may be recovered is 
one of law. The Instructions must clearly state the law 
of the case applicable to the issues and the evidence. 

In an action to recover money paid, as in other 
civil actions, questions of fact are for the jury.^^ 
Thus it is for the jury to determine, where the 
evidence is conflicting, whether the payment w^as 
made under compulsion or duress,was voluntary 
or involuntary,was induced by fraud, qj- ^yas 
made under a mistake of fact,^^ or whether there 
w^as an overpayment.^^ Similarly, whether the 
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facts disclose a ratification of the payment, an 
estoppel,or a waiver of the right to assert that 
a payment was made under such circumstances as 
will permit of its recovery,!^ is likewise a question 
to be determined by the jury on conflicting evi¬ 
dence. Where, however, the evidence is undisputed, 
the question as to whether the payment may be re¬ 
covered is one of law,i9 and, if plaintiff fails, as a 
matter of law, to adduce sufficient evidence to sup¬ 
port his cause of action, the court may affirmatively 
charge for defendant,^® or grant a nonsuit.^i 

Instructions. As in other civil actions, the in¬ 
structions in actions for the recovery of payments 
made must clearly state the law of the case,22 must 
be applicable to the issues^s and to the evidence,^4 
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Tex.—^Edwards v. Williams, Civ. 
App., 03 S.W.2d 452. 

(2) To show duress. 

La.—Hicks v. Levett. 140 So. 276, 19 
La.App. 836. 

Tex.—^lYalvoord v. Keystone Mortg. 

Co., Civ.App.. 140 S.W.2d 307. 

48 C.J. p 772 note 12 [b] (2), (3), 

(3) To show mistake, 

Iowa,—Thomas v. Central States 
Electric Co., 251 K.W. 616, 217 

Iowa 899. 

Ky.—Swiss Oil Corporation v. Fyffie, 
176 S.W.2d 398, 296 Ky. 178. 

N.J.—Acquackanonk Building & 
Loan Ass’n of Passaic v. Christen¬ 
sen Drug Co., 199 A. 377, 123 N.J. 
Eq. 574. 

Pa.—^IVIcNeely v. Philadelphia Nat. 

Bank, 172 A. Ill, 314 Pa. 334. 

48 C.J. p 772 note 12 [b] (5). 

(4) To show fraud. 

Cal,—^Partamian v. piodine. Super., 
213 P.2d 790. 

Idaho.—Nez Perce County v. Woel- 
fien, 270 P. 617, 46 Idaho 682. 

(5) To show negligence preclud¬ 
ing recovery of payment made under 
mistalce.—W. E. Pt.ichmond & Co. v. 
'Security Nat. Bank, 64 S.W.2d 863, 
16 Tenn.App. 414—Barksdale v. Mar¬ 
cum, 7 Tenn.App, 697. 

10. Ala.—May v. Draper, 124 So. 
89, 220 Ala. 214. 

48 C.J. p 773 notes 15-22. 
Interposition of equity 

^Tiether conditions exist entitling 
one to interposition of equity to 
compel refund of payment is fact 
Question.—In re Welton’s Estate, 
253 N.T.S, 128, 141 Misc. 674. 

11, Ala.—May v. Draper, 124 So. 
89, 220 Ala. 214. 

Ill.—Illinois Merchants’ Trust Co. 
V. Harvey. 167 N.B. 69, 335 Ill. 
284. 

N.J.—Corpus Juris quoted in Miller 
V. Eisele, 168 A. 426, 432, 111 N.J. 
Law 268. 

S.D.—Meylink v. Minnehaha Co-op. 
Oil Co., 283 N.W. 161, 66 S.D. 351 


, —^Daum V. Urquhart, 249 N.W. 

738, 61 S.D. 431. 

Wash.—Speckert v. Bunker Hill 
Arizona Mining Co., 106 P.2d 602, 
6 Wash.2d 39. 13 A.L.R. 125. 

Wyo.—U. S. Fidelity & Guaranty 
Co. V. Cook, 5 P.2d 294, 43 Wyo. 
356. 

48 C.J. p 773 note 15. 

12. Mass.—Murphy v. Brilliant Co., 
83 N.E.2d 166, 323 Mass. 626. 

Mont.—Edquest v. Tripp & Drag- 
stedt Co., 19 P,2d 637, 93 Mont. 
446. 

N.J.—Corpus Juris quoted iu Miller 

V. Eisele, 168 A. 426, 432, 111 N.J. 
Daw 268. 

S.D,—Meylink v. Minnehaha Co-op 
Oil Co., 283 N.W. 161, 66 S.D. 351, 
48 C.J. p 773 note 16. 

13. Neb.—^Washington v. Beselin, 4 
N.W.2d 753, 141 Neb. 638. 

48 C.J. p 773 note 17. 

14. Ala.—^Brown Funeral Homes & 
Insurance Co. v. Baughn, 148 So. 
154, 226 Ala. 661. 

48 C.J. p 773 note 18. 

15- Mass.—Cazenove v. Cutler, 4 
Mete. 246. 

Mich.—Giovanni v. Borden’s Farm 
Products Co. of Michigan, 273 N. 

W. 572, 280 Mich. 289. 

Evidence held insufficient for jury 
Me.—Champlin v. Bean, 60 A.2d 140. 
Mont.—Pankovich v. Little Horn 

■State Bank, 66 P.2d 765, 104 Mont. 
394. 

16. Mo.—Brown v. Worthington, 142 
S.W. 1082, 162 Mo.App. 508. 

17. Md.—Jones v. Sherwood Distil¬ 
ling Co., 132 A. 278, 150 Md. 24. 

18. Wis.—Wooley v. Chicago, etc., 
R. Co., 136 N.W. 616, 150 Wis. 183. 

19. S.D.—^Meylink v. Minnehaha 
Co-op. Oil Co„ 283 N.W. 161, 66 S. 
D. 351. 

Tex.—^Wyatt O. Hedrick, Inc., v. 
Ratcliff, 63 S.W.2d 877, 122 Tex. 
313, error refused. 

Wash.—Speckert v. Bunker Hill 
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Arizona Mining Co., 106 P.2d 602, 
6 Wash.2d 39, 13 A.L.R. 125. 

48 C.J. p 773 note 23. 

Whether payment was voluntary 
or made under duress is law ques¬ 
tion determinable from fact allega¬ 
tions in bill and answer where such- 
facts are assumed to be true.—Rich¬ 
ardson Lubricating Co. v. Kinney, 
168 N.E. 886, 337 Ill. 122. 

20. Ala,—H. A. Edwards Ins. Agen¬ 
cy V. Jones, 7 So.2d 567, 242 Ala. 
624. 

21. Ga.—Crisler v. Bank of Canton, 
199 S.E. 252, 58 Ga.App. 485. 

22. Neb.—Meyer v. Rosenblatt & 
Son, 229 N.W. 771, 119 Neb. 471. 

48 C.J. p 773 note 25. 

Instructions held not erroneous 

(1) In general.—McCarty v. Mc¬ 
Carty, 190 S.E. 376, 55 Ga.App. 411— 
48 C.J. p 773 note 25 [a]. 

(2) In action to recover money 
paid to prevent prosecution of plain¬ 
tiff’s wife and for exemplary dam¬ 
ages, instruction directing verdict 
for plaintiff if plaintiff paid money 
as “proximate result” of wife’s con¬ 
finement or threatened continuation 
thereof was held not erroneous as 
permitting recovery if money was 
voluntarily paid.—Edquest v. Tripp 
& Dragstedt Co., 19 P.2d 637, 93 
Mont. 446. 

23. Neb.—^Meyer v. Rosenblatt & 
Son, 229 N.W. 771, 119 Neb. 471. 

Wyo.—U. S. Fidelity & Guaranty Co- 
V. Cook, 5 P.2d 294, 43 Wyo. 356. 

48 C.J. p 773 note 26. 

Abstract proposition of law 

In action to recover money paid 
to prevent prosecution of plaintiff’s 
wife and for exemplary damages, 
instruction giving statutory defini¬ 
tion of “extortion” was held not er¬ 
roneous because only abstract prop¬ 
osition of law was given.—Edquest 
V. Tripp & Dragstedt Co., 19 P.2d 
637, 93 Mont. 446. 

24. Wyo.—^U. S. Fidelity & Guaran- 
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and must not be misleading.^S Requested instruc¬ 
tions stating correct propositions of law should be 
given by the court where justified by the evidence, ^6 
unless fully and fairly covered by instructions al¬ 
ready given. 2 7 

Verdict and findngs. The general rules as to 
-verdicts and findings in civil actions apply in ac¬ 
tions to recover money paid.28 A finding of facts 
insufficient to show the nature of a payment can¬ 
not be aided by a statement therein, by way of con¬ 
clusion, that it was involuntary.29 A finding that a 


payment was voluntary will not support a conclusion 
that it was made under a mistake of law, since it 
might have been induced by mistake of fact.20 
Where there is conflict in the evidence,a finding 
of a trial court has the weight of a special finding 
of a jury, 22 and will not be disturbed unless it is 
against clear preponderance of the evidence.23 

Judgment. Plaintiff is entitled to recover such 
sum as in equity belongs to him,2^ and the judg¬ 
ment may, in a proper case, award affirmative relief 

to defendant.25 


PAY-OFF. See Gaming § 1 e (2). 

P.B.X. SERVICE. A form of telephone service 
described in the C.J.S. title Telegraphs and Tele¬ 
phones § 4. 

P.C. and PD. See Abbreviations 1 C.J.S. p 276 note 
5. 

PEA. A climbing annual herb (Pisum sativum) of 
the family Fabacess, having pinnate leaves with a 


terminal tendril and papilionaceous flowers.^ 

PEACE. A state of rest or tranquillity;2 the tran¬ 
quillity enjoyed by the citizens of a municipality or 
community where good order reigns among its mem- 
bers.2 Peace is that invisible sense of security 
which eveiy man feels so necessary to his comfort, 
and for which all governments are instituted,^ and 
it is the natural right of all persons in a political 
society.5 


ty Co. V. Cook, 6 P.2d 294, 43 Wyo. 
356. 

25. Wis.—Schultz v. Culbertson, 1 
N.W. 19, 46 Wis. 313. 

48 C.J. P 773 note 27. 

26. Ala.—Russell v. Richard, 60 So. 
411, 6 Ala.App. 73. 

48 C.J. p 773 note 28. 

Instruction properly refused 

Instruction embodying idea that 
bank teller suing surety company 
for money paid under duress could 
not recover if money was lost by 
teller’s negligence was held prop- 
-erly refused under evidence.—^U. S. 
fidelity & Guaranty Oo. v. Cook, 6 
P.2d 294, 43 Wyo. 356. 

27. Iowa.—^Hablichtel v. Tambert, 
39 N.W. 877, 75 Iowa 539. 

48 C.J. p 773 note 29. 

28. Mass.—Indemnity Ins. Co. of 
North America v. Paige, 13 N.E. 
2d 616, 299 Mass. 523. 

Special findings held not inconsist¬ 
ent 

Mass.—^Indemnity Ins. Co. of North 
America v. Paige, supra. 

29. Ind.—^Harrison Tp. v. Addison, 
96 N.E. 146, 176 Ind. 389. 

SO. Tex.—St. Louis Southwestern 
R. Co. V. White, Civ.App., 211 S. 
W. 315. 

31. Pa.—^Arsenal Garage Co. v. Fra¬ 
ley, 84 Pa. Super. 7. 

32. N.D.—^Rising v. Tollerud, 157 
N.W. 696, 34 N.D. 88. 

33. N.D.—^Rising v. Tollerud, supra. 
34- Tex.—Cohen v. Lewis, Civ.App., 

44 S.W.2d 468, error refused. 


Overpayment 

In action to recover overpayment, 
measure of damages is difference 
between amount paid and amount 
rightfully due under contract, rath¬ 
er than value of what was received. 
—'Cohen v. Lewis, supra. 

35. Ky.—^Allen Lumber Co, v. How¬ 
ard, 72 S.W.2d 483, 254 Ky. 778. 
Cancellation of deed 

As respects maker’s right to re¬ 
cover overpayments on note, holder 
of note who, through negligent fail¬ 
ure to avail itself of means of in¬ 
formation in its possession showing 
true amount due on note, overstated 
to maker amount due thereon was 
held not entitled to cancellation on 
ground of mutual mistake of deed 
given by maker in settlement en¬ 
tered into on basis of such over¬ 
statement, in order to deduct pur¬ 
chase price of the property from 
payments made it by maker.—^Allen 
Lumber Co. v. Howard, supra. 

1. U.S.—Lee & Co. v. XJ. S., 15 Ct. 

Cust.App. 202, 206. 

Similarly described 

Garden peas, the seeds of the 
former species, have been grown 
since the beginning of the Christian 
Era; they are of countless varieties, 
but of two general types, the smooth 
and wrinkled. Peas are usually eat¬ 
en green, and in one race the suc¬ 
culent pods are also edible. The 
seeds of P. arvense, known as field 
peas, are used as food for stock,— 
American Fruit Growers, Inc. v. U. 
S., 24 C.C.P.A. 177, 179, 180. 
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As adjective 

•’Pea coal” as descriptive of size 
of coal see Mines and Minerals § 
2 b (1). 

2. S.'C.—Childers v. Judson Mills 
Store. 200 S.E. 770, 773, 189 S.C. 
224—Lyda v. Cooper, 169 S.E. 236f 
238, 169 S.C. 451. 

3. H.S.—Catlette v. U. S., C.C.A.W. 
Va., 132 P.2d 902, 906. 

Okl.—McKee v. State, 132 P.2d 173, 
177, 75 Okl.Cr. 390. 

S.C.—Soulios v. Mills Novelty Co., 
17 S.E.2d 869, 876. 198 S.C. 355— 
State V. Langston, 11 S.E. 2d 1, 2, 
195 S.C. 190—Childers v. Judson 
Mills Store Co., 200 S.E. 770, 773, 
189 S.C. 224—^Webber v. Farmers 
Chevrolet Co., 195 S.E. 139, 141, 
186 S.C. Ill—^Lyda v. Cooper, 169 
S.E. 236, 238, 169 S.C. 451. 

Tex.—Woods v. State, Cr., 213 S.W. 
2d 685, 687—^Head v. State, 96 S. 
W.2d 981, 982, 131 Tex.Cr. 96. 

Va.—^Byrd v. Commonwealth, 164 S. 

E. 400, 402, 158 Va. 897. 

48 C.J. P 774 note 13. 

Similarly expressed 

The tranauillity enjoyed by a po¬ 
litical society internally by the good 
order which reigns among its mem¬ 
bers.—State V. Brooks, 83 So. 637, 
639, 146 La. 325. 

4. Okl.—^McKee v. State, 132 P.2d 
173, 177, 75 Okl.Cr. 390—Miles v. 
State, 236 P. 57, 59, 30 Okl.Cr. 
302, 44 A.L.R. 129. 

Tenn.—State v. Reichman, 188 S.W. 
597, 601, 135 Tenn. 685. 

5. Okl.—^McKee v. State, 132 P.2d 
173, 177, 75 Okl.Cr. 390. 
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In its legal signification, peace is quiet, orderly 
l3eliaTior of individuals to one another and toward 
the government.^ 

In a technical sense, as applied to the internal 
regulations of a nation, peace is not merely a state 
of repose or security as opposed to one of violence 
or warfare, but likewise a state of public order and 
decorum;^ the quiet, security, good order, and de¬ 
corum which is guaranteed by the constitution of 
civil society and by the law.^ 

The time of peace is said to be when the courts of 
justice are open, and the judges and ministers of 
the courts may by law protect men from wrong and 
violence, and distribute justice to all.^ 

The termination of war and the establishment of 
peace are treated in the C.J.S. title War § 42, also 
67 C.J. p 429 note 10-p 431 note 56. The term 
^'peace'^ is defined in Breach of the Peace § 1, and in 
connection with the right of an officer to arrest 
without a warrant, in Arrest § 6 c (1) (h). 

Peace officer. An exceedingly comprehensive 
term,^o commonly used to refer to and describe those 
whose duty it is to preserve the peace.^i A ^^peace 
officeP^ is a conservator of the peace an officer 
of the law;a law enforcement officer.^^ The term 
embraces public officials of practically every class 
and position it includes judges of all degrees, 
policemen, mayors, aldermen, and others,^® includ¬ 
ing private persons especially appointed to execute 
criminal process,!"^ and persons employed in the 
execution of civil process.^ ^ 


Particular officers who have been held to he peace 
officers are constables, sheriffs, and deputy sheriifis 
see the C.J.S. title Sheriffs and Constables § 42, 
also 48 C.J. p 776 notes 77, 86, 87, and 57 C.J. p 
780 note 4; coroners see Coroners § 12; marshals 
and policemen see Municipal Corporations §§ 566, 
568; and state police officers, see the C.J.S. title 
States § 66. For the status of justices of the peace 
as peace officers see Justices of the Peace § 1 b. It 
has been stated in Militia § 21 c that a member of 
the militia, in the performance of his duties, may 
exercise such authority as a peace officer may ex¬ 
ercise. Peace officers as subject to bribery see 
Bribery § 3 b (1); and as within statutory excep¬ 
tions of certain persons from the prohibition of car¬ 
rying or possessing weapons see the C.J.S. title 
Weapons § 9, also 68 C.J. p 36 note SS-p 38 note 58, 
Arrest by peace officers is treated throughout the 
title Arrest, reference being made to the index to 
that title. 

Public peace. Almost all persons have a more or 
less certain notion of the meaning of the term 
^^public peace,” and still it is not an easy term to 
define.i^ ‘Tublic peace” is a condition of order that 
conforms to the requirements of the laws;20 public 
tranquillity^! and that quiet, order, and freedom 
from agitation or disturbance which is guaranteed 
by the laws;22 that invisible sense of security 
which every man feels so necessary to his comfort, 
and for which all governments are instituted 
that sense of security and tranquillity so necessary 
to one’s comfort, which every person feels under the 
protection of the law.^^ 


S.C.—Soulios V. Mills Novelty Co., 
17 S.E.2d 869, 876, 198 S.C. 355— 
State V. Langston, 11 S-E.2cl 1, 2, 
195 S.C. 190—Childers v. Judson 
Mills Store, 200 S.E. 770, 773, 189 
S.C. 224—^Webber v. 'Farmers 
Chevrolet Co., 195 'S.E. 139, 141, 
186 S.C. Ill—^Lyda v. Cooper, 169 
S.E. 236. 238, 169 S.C. 451. 

Va.—^Byrd v. Commonwealth, 164 S. 

E. 400, 402, 158 Va. 897. 

48 C.J. p 774 note 15. 
e. La.—State v. Brooks, 83 So. 637. 
639, 146 La. 325. 

Or.—Corvallis v, Carlile, 10 Or. 139, 
142, 45 Am.Il. 134. 

7- Sask.—^Rex v. Magee, 17 Sask.L. 
501, 503, 40 Can.Cr.Cas. 10, [1923] 3 
West.Wkly. 55. 

S- La.—State v. Brooks, 83 So. 637, 
639, 146 La, 325. 

9. Ind.—Skeen v. Monkeimer, 21 
Ind. 1, 3. j 

10.. Tenn.—^Vickers v. State, 142 S. 

•W'.2d 188, 189, 176 Tenn. 415. 

11. Tenn.—^Frazier v. Elmore, 173 
S.W.2d 663. 565, 180 Tenn. 232. 


Sindlarly expressed 
A person employed for the preser¬ 
vation and maintenance of the pub¬ 
lic peace.—^Rex v. Magee, 17 Sask.L. 
501, 503, 40 Can.Cr.Cas. 10, [1923] 3 
WestWkly. 55. 

12. U.S.—S. V. Viess, L.C.Wash., 
273 F. 279, 281. 

48 C.J. p 776 note 73. 

13. N.D.^—^Bartels Northern Oil Co. 

V. Jackman, 150 N.W. 576, 579, 29 
N.D. 236. 

14. Tenn.—Frazier v. Elmore, 173 
S.W.2d 563, 565, 180 Tenn. 232. 

15. Tenn.—^Vickers v. State. 142 S. 

W. 2d 188, 189, 176 Tenn. 415. 

16. Tenn.—^Vickers v. State, supra. 
Statutory definition 

Code of criminal procedure defines 
“peace ofidcers” to be the sheriff and 
his deputies, the marshal or police¬ 
men of any incorporated town or 
city, the officers, noncommissioned 
officers, and privates of the state 
ranger force, and any private per¬ 
son specially appointed to execute 
criminal process.—Crosthwait v. 
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state, 138 S.W.2d 1060, 1061, 135 
Tex. 119. 

17. Tex.—Tippett v. State, 189 S.W. 
485, 486, 80 Tex.Cr. 373. 

48 C.J. p 776 note 85. 

18. Man.—^Rex v. Polsky, 27 Man, 
271, 31 Dom.L.R. 294, 296, 27 Can. 
Cr.Gas. 319, [1917] 1 WestWkly. 
451. 

19. Vt—State v. Benedict, 11 Vt. 
236, 239, 34 Am.D. 688. 

20. Ark.—^Weakley v. State, 273 S. 
W. 374, 377, 168 Ark. 1087. 

Duty of attorney general to in- 
auire into matters concerning the 
public peace, safety, and justice see 
Attorney General § 7. 

21. La.—State v. Brooks, 83 So. 637, 
639, 146 La. 325. 

22. Mo.—State v. Becker, 233 S.W. 
641, 649, 289 Mo. 660. 

48 C.J. p 775 note 36. 

23. Vt.—estate v. Benedict, 11 Vt, 
236, 239, 34 Am.D. 688. 

24. Vt.—State v. Mancini, 101 A. 
681, 683, 91 Vt. 507. 



70 C.J.S. 


PEACE—PECULADO 


Other phrases are set out in the note.^® 

PEACEABLE. A word wMeh is broad and flexible 
in meaning, and takes on color from the facts.26 
It is defined as being in or at peace; quiet; peace¬ 
ful; free from, or not disposed to, war, disorder, or 

excitement;27 not quarrelsome.28 

Phrases employing the word are set out in the 
note. 2 9 

PEACEFUL. Harmless; quiet.^O 

PEACEMAKERS’ COURT. See Indians § 16. 

PEACH. The sweet, juicy fruit of the tree Amyg- 
dalus per sic a. Like the plum and cherry, the peach is 
botanically a drupe with a hard, corrugated endo- 
carp (stone) of a single seed (kernel), a pulpy white 
or yellow mesocarp (flesh), and a thin, downy skin, 
or epicarp. The horticultural varieties are very nu¬ 
merous, and are comprised in several distinct 
races.2i 

PEAJE. In Spanish law, a toll or passage tax.32 

PEAKED ROOF, See Hipped Roof 40 C.J.S, p 
401 note 48. 

PEAiNUT. The peanut is not a nut but is a pea; 
the pod and the kernels it contains mature in the 
ground instead of in the air. In Georgia peanuts 
are commonly and accurately called 'Aground peas,” 
The large Jumbo peanuts raised in Virginia and 


Carolina are mostly marketed unshelled and are 
roasted in the shell for human consumption. The 
small Spanish peanuts raised in Georgia, Florida, 
and Alabama are marketed shelled, to make candy, 
X>eanut butter, and salted peanuts, and some are 
ground and pressed for oil.23 

PEARL, A dense shelly concretion formed as an 
abnormal growth within the shell of some mol- 

lusks,24 

PEBBLE. A fragment of rock too large to be called 
a grain and too small to be called a cobble, the form 
being due to attrition, as of water, ice, or wind¬ 
blown sand.^® Also, a colorless crystal used in 

spectacles.26 

PECCAT; PEOCATA; PECCATUM. As the first 
words of maxims as to which there have been no 
recent applications see 48 C.J. p 777 notes 5-8. 

PE. OEN*. See Abbreviations 1 C.J.S. p 276 note 5. 

PECHERO. In Spanish law, one subject to tax; 

a commoner.2 7 

PECIO. In the old Spanish law, a harbor fee col¬ 
lected of ships.28 

PEOUAEIO (Latin, pecus). In Spanish law, per¬ 
taining to cattle.29 

PECULADO, In Spanish law, embezzlement of 
public funds by an official.^® 


25. Phrases 

(1> “In the peace of the people,” 
”in the peace of the state,” and 
other phrases of similar import see 
42 C.J.S. p 480 notes 50-54 and 
Homicide § 13 note 25, § 145 note 61. 

(2) “Peace and anietude;” a 

phrase which “in the legal sense 
. . . signifies 'public quiet, order, 

and security, public tranquility, and 
obedience to law; hence that public 
order and security which is com¬ 
manded by the laws of a particular 
sovereign, lord, or superior. . . . 

Hence, analogously, of the peace es¬ 
tablished by any laws.* ”—Weakley 
V. State, 273 S.W. 374, 377, 168 Ark. 
1087. 

(3) Additional phrases as to 
which more recent adjudications 
have not been found see 48 C-J. P 
774 notes 22-29. 

26. Mo.—^Hafner Mfg. Co. v. St. 
Louis, 172 S.W. 28, 34, 262 Mo. 
621. 

27. Mo.—State v, Lindsey, 7 S.W. 
2d 253, 254. 

28. Mo.—State v, Lindsey, supra. 
Tex,—^Richardson v. State, 253 S.W. 

273* 277, 94 Tex.Cr. 616. 


29. Phrases ! 

(1) “Peaceable entry” see 30 C. 
J.-S. p 268 note 31. 

(2) “Peaceable picketing” see Con¬ 
spiracy § 12 c. 

(3) “Peaceable possession** as an 
element of adverse possession see 
Adverse Possession § 140 b; in ac¬ 
tions to quiet title see the C-J.S. 
title Quieting Title § 35, also 51 C.J. 
p 191 note 8—p 192 note 21. See 
also Forcible Entry and Detainer §§ 
10, 12, 33. 

30. Tex.—Richardson v. State, 253 
S.W. 273, 277, 94 Tex.Cr. 616- 

Phrases 

(1) “Peaceful picketing*' see Con¬ 
spiracy § 12 c. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 776 note 69. 

31. Webster New Int.D. 

'^Peach hloom” is defined as the 
delicately fine powder found on a 
ripe peach, hence a soft pinkish 
color of the skin, especially of the 
cheek,—Bourjois, Inc., v. Cheatham 
Chemical Co., Gust.& Pat. App., 47 F. 

: 2d 812, 813. 


“Peach blossom” is defined as a 
pink color dashed with yellow.— 
Bourjois, Inc., v. Cheatham Chemical 
Co., supra. 

“Peach blow” is defined as a light 
purple glare inclining to pink, seen 
on some oriental porcelain.—^Bour¬ 
jois, Inc., V. Cheatham Chemical Co., 
supra. 

32. Escriche Diccionario. 

33. TJ.S.—^Fleming v. Farmers Pea¬ 
nut Co., C.C.A.Ga., 128 F-2d 404, 
407. 

34. Webster New Int.D, 

Tariff provisions applicable to 
pearls and imitation pearls are 
treated in Customs Duties § 45 d. 

35. New Standard D. 

“Pebble pumice” see the C.J.S. defi¬ 
nition “Pumice” post. 

36- TJ.S,—^Arthur v. Sussfield, N. 
T., 96 U.S. 128, 130, 24 L.Ed. 772. 

37. Escriche Diccionario. 

38. Escriche Diccionario, 

39. Escriche Diccionario. 

140. Escriche Diccionario. 
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PECVLATION—PECVNIARY 


70 C.J.S. 


peculation. The fraudnlent misappropriation 
by one to his own nse of money or goods intrusted to 
his care.^i In the civil law, the nnlawful appropria¬ 
tion, by a depositary of public funds, of the proper¬ 
ty of the government intrusted to his care, to his 
own use, or that of others. 

PECULIAR. The word ^^peculiar^' has several 
meaningSj^S and in one sense it signifies particular, 
speeial,^5 specific,^® and it has been stated that 
this is the natural and usual meaning of the term. ^ 7 

In a different sense it means singular, rare,'^^ 
strange,^9 odd,50 Tmusual,^! queer.52 

It has been said that the word sometimes has an 
offensive meaning.^s 

In ecclesiastical law, a parish or church in Eng¬ 
land which has jurisdiction of ecclesiastical matters 
within itself, and independent of the ordinary, and 
is subject only to the metropolitan.54 

Phrases employing the word are set out in the 


note.® 5 

PECXJLIO. In Spanish law, funds of a child apart 
from the property of its father.®® 

PECUNIARILY. Adverb of pecuniary.®^ 

PECUNIARY. The word ^^pecuniary” has refer¬ 
ence to that which relates to money,®S and is broadly 
defined to be that which consists of money; exacted 
or given in money; also, entailing a money penalty; 
as, a pecuniary penalty, reward, or offense.®^ The 
term is further defined as meaning consisting of 
money;®® financial;®i monetary;®2 relating to mon¬ 
ey.®® 

“Pecuniary” has been held to be equivalent to, 
or synonymous with, “necessary,” and the terms 
have also been compared or distinguished see 65 C. J, 
S. p 270 notes 59, 65. 

Phrases emplo 3 ring the word are set out in the 
note,®^ and for additional phrases as to which more 


41. Va.—White v. Commonwealth, 
164 S.E. 375, 378, 158 Va, 749. 

42. Black L.D. 

43. Mo,—^State ex rel. Hig-hway 
Commission of Missouri v. Wil¬ 
liams, 51 S.W.2d 538, 542. 227 Mo. 
App. 196. 

44. Mo.— W o 1 f V. Mallinckrodt 
Chemical Works. 81 S.W.2d 323, 
330, 331, 336 Mo. 746—St. Louis, 
M. & S. R. Co. V. Continental Brick 
Co., 96 S.W. 1011, 1015, 198 Mo. 698 
—State ex rel. Highway Commis¬ 
sion of Missouri v. Williams, 51 
S.W.2d 538, 542. 227 Mo.App. 196. 

45. Mo. —W o 1 f V. Mallinckrodt 
•Chemical Works, 81 S.W.2d 323, 
330, 331, 336 Mo. 746. 

48 C.J. p 777 note 19. 

46. Mo.—State ex rel. Highway 
Commission of Missouri v. Wil¬ 
liams, 51 S.W.2d 538, 542, 227 Mo. 
App. 196. 

47. Mo.—W o 1 f V. Mallinckrodt 
Chemical Works, 81 S.W.2d 323, 
330, 331, 336 Mo. 746—St Louis, 
M. & S. E. R. Co. V. Continental 
Brick Co., 96 S.W. 1011, 1015, 198 
Mo. 698. 

48. Mo.—State ex rel. Highway 

Commission of Missouri v. Wil¬ 
liams, 51 S.W.2d 538, 542, 227 Mo. 
App. 196. 

49. Mo.—State ex rel. Highway 

Commission of Missouri v. Wil¬ 
liams, supra. 

N'.Y.—^People v. Robbins, 74 N’,T.S.2d 
740, 743, 190 Misc. 767. 

50. Mo.—State ex rel. Highway 

Commission of Missouri v. Wil¬ 
liams, 51 S.W.2d 538, 642, 227 Mo. 
App. 196. 


H.T.—People v. Robbins, 74 N.T.S. 
2d 740, 743, 190 Misc. 767. 

51. H.Y.—People v. Robbins, supra. 

52. Mo.—State ex rel. Highway 
iCommission of Missouri v. Wil¬ 
liams, 51 S.W.2d 538, 642, 227 Mo. 
App, 196. 

53. Mo.—Wolf V. Mallinckrodt 
Chemical Works, 81 'S.W.2d 323, 
330, 331, 336 Mo. 746—St. Louis, 

M. & A R. Co. V. Continental 
Brick Co., 96 S.W. 1011, 1015, 198 
Mo. 698. 

54. Black L.D. 

55. Phrases 

(1) “Peculiar benefits"' see Benefit 
10 C.J.S. p 340 note 51. 

(2) “Peculiar circumstances’" as 
used in statutes permitting the 
presentation of claims of creditors 
against the estates of decedents 
after the lapse of the proper time 
see Executors and Administrators § 
423 a. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 777 notes 
26-30. 

5S. Escriche Diccionario. 

57. Webster New Int.D. 

Phrase 

“Pecuniarily able*" see 1 C.J.S. p 
309 note 95.1. 

58. Ind.—McNamara v. State, 181 

N. E. 512, 514, 203 Ind. 596. 

59. Ind.—McNamara v. State, su¬ 
pra. 

60. Ind.—McNamara v. State, su¬ 
pra. 

Ky.—^Drury v. Pranke, 57 S.W.2d 
969, 982, 247 Ky. 758, 88 A.L.R. 
917. 


rMont.—^Apple v. Henry, 213 P. 444, 
445, 66 Mont, 244. 

N.Y.—Corpus Juris (quoted iu In re 
Poster’s Will, 256 N.Y.S. 383, 387, 
143 Misc. 191. 

61. Ill.—Grayhek v. Stern, 154 Ill. 
App. 385, 389. 

N.Y.—Corpus Juris quoted iu In re 
Poster’s Will, 256 N.Y.S. 283, 387, 
143 Misc. 191. 

62. Ky.—^Drury v. OBYanke, 57 S.W. 
2d 969, 982, 247 Ky. 758, 88 A.L.R. 
917. 

N.Y.—Corpus Juris quoted in In re 
Poster’s Will, 256 N.Y.S. 383, 387, 
143 Misc. 191. 

48 C.J. p 778 note 37. 

Similarly expressed 

That which is monetary.—McNa¬ 
mara V. State, 181 N.E. 512, 514, 203 
Ind. 596. 

63- Ind.—^McNamara v. State, su¬ 
pra. 

Ky.—^Drury v. Pranke, 57 S.W. 2d 
969, 982, 247 Ky. 758, 88 A.L.R, 
917. 

Mont.—^Apple v. Henry, 213 P. 444, 
445, 66 Mont. 244. 

N.Y.—Corpus Juris quoted in In re 
Foster’s Will, 256 N.Y.S. 383, 387, 
143 Misc. 191. 

64- Phrases 

(1) “Pecuniary ability"* see 1 C.J. 
S. p 308 note 73.1. 

(2) “Pecuniary aid” see 3 C.J.S. 
p 502 note 21.1. 

(3) “Pecuniary benefits'* see 10 C. 
J.S. p 340 note 52. 

(4) “Pecuniary condition” see 15 
C.J.S. p 813 note 94.1. 

(5) “Pecuniary interest’* sufficient 
to disqualify a judge see Judges § 
79. 
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FECVNIAUY—PEDESTRIAN 


recent adjudications have not been found see 48 C.J. 
p 778 notes 45-52. 

PED. A pannier or wicker basket.^5 

As an abbreviation for ^'pedder’^ or ^'peddler” see 
1 C.J.S. p 276 note 5. 

PEDAG-IUM. As a civil law term for a particular 
kind of a toll see Cbiminage 14 C.J.S. p 1111 note 
17. 

PEDANEO. In Spanish law, of limited jurisdic¬ 
tion.®® 

PEDDLE and PEDDLER. See Hawkers and Ped¬ 
dlers § 1. The term “peddler’s notes” is defined in 
Hawkers and Peddlers § 9. 

PEDEHABEK. A ceremony held among the Jewish 
people, when the first bom is a son, requiring the 
presence of the father and mother.®7 

PEDERASTIA. In Spanish law, sodomy.®8 

PEDERASTY. As commonly understood, sodomy; 
but more properly, as defined in the dictionaries, im- 
proiDer intimacy or sodomy between members of the 
male sex.®^ 

PEDESTRIAN. The word “pedestrian” is defined 
as meaning one who journeys on foot;*^® a foot 
travelers'll a person walking upon the highway 
and the word is also defined, in some juiisdictions 
by statute,** 3 as meaning any person afoot,and it 
includes the old and the young, the weak and the 
strong, as well as children of tender years.*^® 


It is not a word of precise definition,and, while 
ordinarily it is understood to mean one who travels 
on foot,*^^ the mere circumstance that a person at¬ 
taches to his feet roller or ice skates, or that he 
walks on stilts or uses crutches, or is without feet 
and propels himself along by means of a chair or 
some other mechanical device, does not clothe him, 
in a broad and general sense, with any other char¬ 
acter than that of a pedestrian.'^® A person while 
walking and pushing a bicycle is just as much a 
pedestrian as he would be when walking while free 
from any encumbrances'^® or if the bicycle were 
strapped to his back or carried on his shoulder.®® 

As ordinarily used the term does not refer to one 
who has deviated from the line of street travel and 
turned into a place owned and occupied for private 
business,®^ and neither does it apply to one repair¬ 
ing an automobile in the street. 

When a person alights from the vehicle of a car¬ 
rier upon a street or highway the person ceases to 
be a passenger, as discussed in Carriers § 565, and 
becomes a pedestrian,and similarly, when a person 
leaves a motor vehicle in which he is riding or which 
he is driving and commences to walk upon a street 
or highwaj’-, he thereby becomes a pedestrian.®^ 

The term “pedestrian” is treated in various con¬ 
nections throughout this work. With reference to 
travel upon highways see the index to the title High¬ 
ways, and in connection with travel on streets of 
municipalities see the index to the title Municipal 
Corporations. The term “pedestrian” is defined in 
Motor Vehicles § 382, and for additional references 
consult the index to that title. 


(6) “Pecuniary legacy’* defined 
see the C.J.S. title Wills § 1125, also 
69 C.J. p 924 notes 76-79. 

(7) “Pecuniary loss” generally see 
54 C.J.S. p 800 note 24, and under 
the death statutes see Death § 101. 

(8) “Pecuniary obligation” see 67 
IC.J.S. p 17 note 43. 

(9) “Pecuniary provision’* is a 
provision consisting of money.— 
Schnibbe v. Schnibbe, 179 N.Y.S. 54, 
62, 109 Misc. 382—48 C.J. P 778 note 
44. 

65. Ky.—Citizens* Bank v. Critten¬ 
den Record-Press, 150 S.W. 814, 
815, 150 Ky. 634. 

66. Escriche Diccionario. 

67. Or.—^Richter v. Richter, 245 P. 
321, 322, 117 Or. 621. 

68. Escriche Diccionario. 

69. Miss.—Crutcher v. Crutcher, 38 
So. 337, 86 Miss. 231. 

70- Or.—Maletis v. Portland Trac¬ 
tion Co., 83 P.2d 141, 143, 160 Or. 
30. 


71. Or.—Maletis v. Portland Trac¬ 
tion Co., supra. 

72. Cal.—Burk v. Extrafine Bread 
Bakery, 280 P. 522, 524, 208 Cal. 
105. 

Walking on sidewalk 

A person walking on the sidewalk 
is as much a pedestrian as if walk¬ 
ing on the street.—Maletis v. Port¬ 
land Traction Co., 83 P.2d 141, 143, 
160 Or. 30. 

73. Iowa.—Lawson v. Fordyce, 21 
N.W.2d 69, 85, 237 Iowa 28. 

Wash.—^Discargar v. City of Seattle, 
171 P.2d 205, 208, 25 Wash.2d 306 
—^Nylund v. Johnston, 141 P.2d 
863, 868, 19 Wash.2d 163—^Plaumer 
V. Samuels, 104 P.2d 484, 486, 4 
Wash.2d 609. 

74. Iowa.—^Lawson v. Fordyce, 21 
N.W.2d 69, 83, 237 Iowa 28. 

75. Fla.—^Kidd v. Cox, 40 So.2d 454, 
456. 

76. N-Y.—^People v. Realmato, 60 
■ K.E.2d 201, 203, 294 N.Y. 45. 
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77- IST.J.—Eichinger v. Krouse, 144 
A. 638, 639, 105 N.J.Law 402. 

Ohio.—Leopold v. Williams, 8 N.E. 
2d 476, 478, 54 Ohio App. 640. 

78. JT.J.—Eichinger v, Krouse, 144 
A. 638, 639, 105 N.J.Law 402. 

Ohio.—Leopold v. Williams, 8 N.E. 
2d 476, 478, 54 Ohio App. 540. 

79. Wash.—Flaumer v. Samuels, 
104 P.2d 484, 486, 4 Wash.2d 609— 
Benson v. Anderson, 223 P. 1063, 
1065, 129 Wash. 19. 

80- N.C,—^Holmes v. Blue Bird Cab, 
43* ■S.E.2d 71, 73, 227 N.C, 581. 

81. N.Y.—^People v. Realmato, 60 N*. 
E.2d 201, 203, 294 N.Y. 45. 

82. Fla.—Goff V. Eli Witt Cigar Co., 
121 So. 570, 571, 97 Fla. 544. 

83- Wash.—^WulZbrandt v. City of 
Seattle. 84 P.2d 123, 125, 196 Wash. 
645—Fennel v. Yellow Cab Co., 
244 P. 253, 254, 138 Wash. 198. 

84. Wash.—Keller v. Breneman, 
279 P. 588, 590, 153 Wash. 208, 67 
A.L.R. 92. 
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PEDESTRIAN--FEEFING TOM 


As an adjective, the word 'pedestrian” is defined 
as meaning going on foot; of or pertaining to 

walking. S 5 

PEDIBOS. In Spanish law, tribute from towns; 
donations sought by the sovereign in emergencies. ^ 6 

PEBiaREE. Family Mstory;^^ the history of 
family descent vrhich is transmitted from one gen¬ 
eration to another by both oral and written declara¬ 
tion the lineage, descent, and succession of fami¬ 
lies.®^ The term embraces not only descent and re¬ 
lationship, but also the particular facts of birth, 
marriage, and death, and the times when these 
events happened,although it has been said that 
age is not necessarily a part of pedigree.^^ The 
term is not limited to the human race, but is equal¬ 
ly applicable whether the question concerns horses, 
cattle, dogs, or men.®^ 

Pedigree is treated in the titles Criminal Law and 
Evidence, reference being made to the indexes to 
these titles. With respect to animals see Animals 
§§ 49, 27a. 

PEDIMBNTO. In Spanish law, a forensic petition; 
first pleading.93 


PEDIS POSSESSIO or POSSESSIO PEDIS. The 
concept is sometimes expressed by the terms "pedis 

positio”^^ and "pedal possession.”95 The term is 
defined as meaning actual occupancy;96 actual pos¬ 
session ;9 7 a foothold upon land accompanied with 
the real and effectual enjoyment of the estate, with 
the reception of its fruits, its rents, issues, and 
profits;98 occupancy in fact of the whole that is 
in posses3ion;99 subjection to the will and control;^ 
substantial possession.^ Pedis possessio is usually 
evidenced by occupation,® by a substantial in- 
closure,^ by cultivation,5 or by appropriate use ac¬ 
cording to the particular locality and quality of the 
property. 5 

The term is also discussed in Adverse Posses¬ 
sion § 19. 

PEDS. A trade name for a textile product worn 
inside the shoe and used by women who do not wear 
stockings. It was made popular as a result of the 
wartime scarcity of women's hosiery.*^ 

PEEP-ABO. A term that may imply libidinous 
conduct.® 

PEEPING TOM. A name generally well understood 
as indicating a person who habitually sneaks up to 


85. Or.—Maletis v. Portland Trac¬ 
tion Co., 83 P.2d'l41, 143, 160 Or. 
30. 

•88. Escriche Diccionario. 

87. K-Y.—In re Marsh, 272 N.Y.S. 
807, 816, 152 Misc. 454. 

ramily tree 

Eng.—^Doe v. Peratt, 10 Bing. 198, 
223, 25 E.C.L. 99, 131 Reprint 879. 

88. Mont.—^In re Wray’s Estate, 19 
P.2d 1051, 1055, 93 Mont. 525. 

Tex.—^Hurley v. Hirsch, Civ.App., 66 

S.W.2d 387, 389. 

48 C.J. P 779 note 77. 

88- N.T.—In re Hayden’s Estate, 29 
N.Y.S.2d 852. 854, 176 Misc. 1078 
—•In re Wood’s Estate, 299 N.Y.S. 
195, 202, 164 Misc. 425. 

48 C.J. p 779 note 79. 

Sixailarly expressed 

(1) A line of ancestors.—^Borden 
V. U. S., C.C.N.Y., 132 (P. 205, 206. 

(2) A succession of the degrees 
from the origin; it is the state of 
the family as far as regards the re¬ 
lationship of the different members, 
their births, marriages, and deaths. 
—^Mason v. Massachusetts Ben, Life 
Assoc., 30 Ont. 716, 729. 

90- Ala.—^Faggard v. Pilipowich, 27 
So.2d 10, 16, 248 Ala. 182. 

Cal.—In re Newman’s Rstate, 94 P. 

2d 356, 359, 34 Oal.App.2d 706. 
Okl.—^National Aid Life Ass’n v. 


Wiles, 41 P.2d 655, 656, 171 Okl. 
57. 

48 C.J. p 779 note 80. 

Similarly expressed 

(1) “Pedigree” includes the facts 
of birth, marriage, and death.—^Tex¬ 
as Co. V. Lee, 157 S.W.2d 628. 630, 
138 Tex. 167. 

(2) The order of descent in fami¬ 
lies, including births, marriages, and 
deaths.—^Harkrader v. Reed, 5 Alas¬ 
ka 668, 673. 

(3) The term “pedigree” embraces 
the date of birth of an individual.— 
Prudential Ins. Co. of America v. 
Pierce’s Adm’x, 109 ’S.W.2d 616, 618, 
270 Ky. 216. 

91- N.Y.—Kass V. Metropolitan Life 
Ins. Co., 300 N.T.S. 193, 195, 262 
App.Div. 888. 

92- Tenn.—Citizens’ Rapid-Transit 
Co. V. Dew, 45 S.W. 790, 791, 100 
Tenn. 317, 66 Am.S.R. 754, 40 L- 
R.A. 518. 

Applied to horses 

U.S.—Borden v. IT. S., C.C.N.Y., 132 
P. 205, 206. 

93. Escriche Diccionario. 

94. N.Y.—Churchill v. Onderdonk, 
59 N.Y. 134, 136. 

48 C.J. p 779 note 86 [aL 

95. Ont.—Cowley v. Simpson, 31 
Ont.L. 200, 6 Ont.W.N. 192, 19 
Dom.L.R. 463. 


96. N.T.—Jackson v. Halstead, 6 
Cow. 216, 219. 

48 C.J. p 779 note 87. 

Actual bona fide occupation. 

Cal.—Plume v. Seward, 4 Cal. 94, 
97, 60 Am.D. 599. 

97. Cal.—Goldberg v, Bruschi, 81 
P. 23, 25, 146 Cal. 708, 713. 

48 C.J. p 779 note 88. 

98. Or.—O’Hara v. Parker, 39 P. 

1004, 1006, 27 Or. 156. 

99. S.C.—^McColman v. Wilkes, 34 S. 
C.L. 465, 471, 51 Am.D. 637. 

1. Cal.—^Horton v. Moore, 177 P. 

188, 190, 38 Cal.App. 623. 

48 C.J. p 780 note 91. 

2> S.C.—McColman v. Wilkes, 34 S. 
C,L. 465, 471, 51 Am.D. 637. 

3. Cal.—^Horton v. Moore, 177 P. 

188, 190, 38 Cal.App. 623. 

48 C.J. p 780 note 93. 

4. Or.—O’Hara v. Parker, 39 P. 

1004, 1006, 27 Or. 156. 

48 C.J. p 780 note 94. 

5. Or.—O’Hara v. Parker, supra. 

6. Or.—O’Hara v. Parker, supra, 

7. UjS.—^R ichard Paul, Inc. v. Un 
ion Imp. Co., D.C.Del., 59 P.Supp. 
252, 254. 

8. Conn.—State v. Avery, 7 Conn. 
266, 268, 18 Am.D. 106, 

48 C.J. p 780 note 97. 
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windows and peeps in for the purpose of seeing the 
women of the household in the nude.9 

PEERAGE. The actual state and dignity of a 
peer; the status o-f a peer.^o 

PEERS. In its ordinary meaning, equals; those 
who are a man’s equals in rank and station mem¬ 
bers of the British nobility.^ 2 

In its legal use, the word originally meant the 
vassals of a lord who sat in his court as judges of 
their eovassals;!^ in this country the vrord really 
means citizens, and nothing more.^^ 

PEG OUT. To mark or outline with pegs.^5 

PEGUJAL. In Spanish law, the fund which a 
father concedes to his son while still in his power. 

PEINE. Literally, punishment.!"^ As used in 
French law the word does not correspond to our 
word “penalty,” but corresponds more nearly to our 
expression “liquidated damages.”^ 8 

PELLAGRA. An affection characterized by gas¬ 
trointestinal disturbances, erythema followed by 
desquamation, and nervous and mental disorders. 
It was formerly believed to be an intoxication 
caused by eating diseased maize, but is now regarded 
as a deficiency disease.!^ It is a serious disease 


or malady, frequently resulting in death or in¬ 
sanity, or both; its^ manifestations or objective 
symptoms are not constant, but recur ordinarily 
with seasonal changes, and except in advanced 
stages physicians experience difficulty in correctly 
diagnosing the disease unless aided by the patient’s 
history,20 

PELLOTE. See Peyote post. 

PEMPHIGUS. An affectation of the skin character¬ 
ized by the production of bull®.^! 

PEN. A small inclosure;22 an inclosure of greater 
or less dimensions and with no requisite form.23 
It has been said that it cannot be determined from 
the mere size of an inclosure as to whether or not 
it is a pen, hut ordinarily an inclosure covering an 
area of four and one-half acres would not be con¬ 
sidered a pen.2^ Used as a verb, the word “pen” 
means to confine in a small inclosure or narrow 
plaee.25 

In an entirely different sense the word “pen” 
means an instrument for writing with a fluid ink; 
formerly made of a quill, pointed and split, hut now 
usually of metal and fitted to a holder; by extension, 
both pen and holder united.26 

“Pen.” is an abbreviation for the word “peniten¬ 
tiary” see 1 C.J.S. p 276 note 5. 


9. U.S.—Browder v. Cook, D.C.Ida- 
ho, 59 F.Supp. 225, 231. 

10. Eng-.—Fermoy Peerage Claim, 5 
H.L.Cas, 716, 769, 790, 10 Reprint 
1084. 

48 C.J. p 780 notes 98, 99. 

11- Black Li.D. 

12. Black L.D. 

48 C.J. p 780 note 3. 

13. Black L.D,. 

14- N.T.—Matter of Grilli, 179 N. 
Y.S. 795, 797, 110 Misc. 45. 

15- Webster New Int.D. 

Ga.—^And see Green v. Bibb County 
Road Bd., 56 S.E. 59, 60, 126 Ga. 
693. 

16. Escriche Dlccionario. 

17. Webster New Int.I). 

Peine forte et dure 

In old English law, a special form 
of punishment for those who, on 
being arraigned for felony, refused 
to plead. It was a combination of 
solitary confinement, slow starva¬ 
tion, and crushing the body with a 
heavy weight.—^Black B.D. 

18. Can.—Canadian Gen. Electric 
Co. V. Canadian Rubber Co., 52 
Can.S.C. 349, 351, 27 Dom.L.R. 294. 

48 C.J. p 780 note 9. 

19- Stedman Med.D. 

70 C.J.S.—25 


20. Ark.—^Woodmen of the World 

V. Brown, 106 S.W.2d 591, 594, 194 

Ark. 219. 

21. Stedman Med.D. 

Similarly described 

'‘Pemphigus is a term applied to a 
group of relapsing bullous affections 
sometimes associated with constitu¬ 
tional symptoms. The patients have 
an offensive penetrating odor. The 
bullas develop from apparently nor¬ 
mal skin or mucous membrane and 
are distributed in an irregular man¬ 
ner. The following types are recog¬ 
nized—^pemphigus acutus, pemphi¬ 
gus chronicus, pemphigus foliaceus 
and pemphigus vegetans. The af¬ 
fectations comprehended by the 
terms pemphigus were formerly of 
great number because several dis¬ 
ease entities have been identified 
and otherwise classified in recent 
years.’*—CaJicchio v. Jersey City 
Stock Yards Co., 3 A.2d 438, 17 K.J. 
Misc. 16. 
istioiogry 

“The occurrence of pemphigus 
acutus after vaccination and in 
those who handle animal products 
suggests that this group of cases 
is caused by infection. The course 
of chronic pemphigus also points 
to an infection. Urbach and Wol¬ 
fram claimed that numerous sue- 
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cessful transmissions of infection 
from human to animal and passage 
through animals made with filtrates 
of fluid from bullae, blood serum and 
brain tissue point to an invisible, 
filtrable virus as the cause of pem¬ 
phigus. The blood serum of pa¬ 
tients with pemphigus is said to 
contain antibodies specific to the 
antigen present in the blisters of 
patients as well as in the brains of 
infected animals. Dahldorf and 
others have not been able to dupli¬ 
cate their findings in either rabbits 
or monkeys. However, by irradiat¬ 
ing mice prior to cerebral inoculation 
with blister fluid, Grace has isolat¬ 
ed a virus that is probably the eti¬ 
ological agent.”—Calicchio v. Jersey 
City Stock Yards Co., supra, 

22. Mo.—^Kays v. City of Versailles, 
22 S.W.2d 182, 184, 224 Mo.App. 
178. 

23. Tex.—Atchison, T. S. F. R. 
Co. V. Veale, 87 S.W. 202, 203, 39 
Tex.Civ.App, 37. 

24. Mo.—^Kays v. City of Versailles, 
22 S.W.2d 182, 184, 224 Mo.App. 
178. 

125. Cal.—^People v. Borda, 38 P. 

1110, 1112, 105 Cal. 636. 

48 C.J. p 780 note 17. 

28. New standard D- 
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PENA. In Spanish, la-w, penalty; punishment.^7 

PENAL. The word ^^penal” is one of the most elas¬ 
tic known to the law,28 and has many different 
shades of meaning.29 In its strict and primary 
sense it denotes punishment, whether corporeal or 
pecuniary, imposed and enforced by the state for 
a crime or offense against its laws.20 However, it is 
also commonly used as including any extraordinary 
liability to which the law subjects a wrongdoer in 
favor of the person wronged, not limited to the dam¬ 
ages suffered.31 


^Tenal” has been compared with, or distinguished 
from, “criminal” see 21 C.J.S. p 1153 note 84. 

Penal sum. An amount greater than the value 
of the consideration, a forfeiture;22 a sum of money 
payable as an equivalent or punishment for an in¬ 
jury.2 2 The fact that a sum is called a “penal” 
sum does not make it so in legal contemplation.24 
Other phrases employing the word “penal” are 
set out in the note. 25 

PENALIZE. To punish, or subject to some penalty, 
detriment, or disadvantage.26 


Similarly expressed 
The word "penal/' in its strict 
and primary sense, denotes a pun¬ 
ishment provided by statute for an 
unlawful act.—Rodgers v. U. S., C. 
C.A.Tenn., 158 F.2d 835, 837. 

31- Isr.J. —Ryan v. Motor Credit Co., 
23 A.2d 607, 613, 130 N.J.Eq. 531. 
N.Y.—^Aronwald v. Sperber, 49 N.Y. 

S.2d 257, 260, 182 Misc. 736. 

48 C.J. p 781 note 21. 

32. Ohio.—^Nelson v. Ford, 5 Ohio 
473, 475. 

33. Okl,—Rogers v. Bonnett, 37 P. 
1078, 1080, 2 Okl. 553. 

48 C.J. P 781 note 29. 

34. Ark.—^VV’'estbay v. Terry, 103 S. 
W. 160, 161, 83 Ark. 144, 148. 


(2) "Penal bond” see Bonds § 1. 

(3) "Penal clause” see 14 C.J.S. p 
1195 note 69.1. 

(4) "Penal laws” defined and dis¬ 

cussed see the C.J.S. title Statutes 
§ 389, also 59 C.J. p 1110 note 5-p 
1112 note 15; right of action for vio¬ 
lation see Actions § 11; and en¬ 

forcement by courts of other states 
or countries see Courts § 71. 

(5) "Penal obligation” see 67 C.J. 
S. p 17 note 43. 

(6) Additional phrases as to 
which more recent adjudications 
have not been found see 48 C.J. p 
781 notes 32-34. 


27. Escriche Diccionario. 

48 C.J. p 780 note 18. 

28. U.S.—Ward v. Rice, D.C.Pa., 29 
F.Supp. 714, 715. 

Slastic in meaning 
U.S.—Su4Uvan v. Associated Bill¬ 
posters and Distributors of United 
States and Canada, C.C.A.N.Y., 6 
F.2d 1000, 1009, 42 A.L.R. 503. 

29. U.S.—^IVard v. Rice, D.C.Pa., 29 
F.Supp. 714, 715. 

30- Conn.—Porpora v. City of New 
Haven, 187 A. 668, 674, 122 Conn. 
80. 

N.J.—Ryan v. Motor Credit Co., 23 
A.2d 607, 613, 130 N.J.Eq. 531. 

N.Y.—Aronwald v. Sperber, 49 N.Y. 

S.2d 257, 260, 182 Misc. 736. 

Ohio.—State ex rel. Brocker v, Rut¬ 
ter, 199 N.E. 706, 708, 51 Ohio App. 
118. 

48 C.J. p 780 note 20. 


35, Phrases 

(1) "Penal action” see Actions § 
1 a (16). 


36. Austr.—^Wells v. English Elec¬ 
tric Co., Ltd., 38 Austr.C.L.R. 295, 
299. 
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PENALTIES 

This Title includes moneys recoverable under statutes imposing payment thereof as a punishment for 
violations of their provisions; nature and scope of such punishment in general; constitutional and stat¬ 
utory provisions relating thereto; in what cases and for what offenses penalties are imposed in general; 
jurisdiction over and proceedings for recovery of penalties by actions, penal or qui tarn, or by indict¬ 
ment or information; verdicts and judgments and enforcement thereof; review of proceedings; costs 
in such proceedings; rights of. informers and of plaintiffs in qui tarn actions; and waiver, compounding, 
or remission of penalties. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Definition, nature, and creation—387 

2. Power to impose—p 391 

3. Amount and extent—^p 391 

4. Defenses—p 393 

5. Persons entitled to enforce penalties—p 393 

6. Persons liable—p 395 

7. Actions and other proceedings to enforce—p 396 

8. - Nature and form—^p 397 

9. - Statutory provisions—p 400 

10. - Conditions precedent, jurisdiction, and time to sue—^p 400 

11. - Parties plaintiff—^p 401 

12. - Parties defendant—^p 403 

13. - Process—p 404 

14 . -Abatement—p 405 

15. - Pleading and evidence—^p 406 

16. - Dismissal before trial—p412 

17. -Trial, new trial, judgment, and review—^p 413 

18. - Costs—p 417 

19. Payment, remission, or compounding penalty—^p 417 

20. Disposititon of proceeds—^p 418 

21. - Rights of informers—^p 419 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Nature, and Creation 

a. Definition and nature 

■b. Creation; construction of statutes 

a. Definition and Nature 

A penalty is a sum of money of which the law exacts 


payment by way of punishment for doing some act that 
is prohibited or omitting to do some act that is required 
to be done. 

A penalty is a sum of money of which the law ex¬ 
acts payment by way of punishment for doing some 
act that is prohibited or omitting to do some act that 
is required to be done.^ It is an elastic term with 


1. U.S.—Corpus Juris quoted in 
Brown v. Cummins Distilleries 
Corporation, D,C.Ky., 66 F.Supp. 
941—Corpus Juris cited in In re 
Denver & R. G-, W. R. Co., D.C. 
Colo., 27 P.Supp. 983, 984—^Kausch 
V. Moore, D.C.Mo., 268 P. 668. 
Mont.—State ex rel. Sparling v. 
Hitsman, 44 P.2d 747, 750, 99 


Mont 521—Shubat v. Glacier 
County, 18 P.2d 614, 615, 93 Mont 
160. 

N.J.—Corpus Juris quoted in Zuest 
V. Ingra, 45 A.2d 810, 812, 134 N. 
J.Law 15, followed in Frost v. Al- 
per, 46 A.2d 734, 134 N.J.Law 254. 

N.Y.—City of Buffalo v. Neubeck, 204 
N.T.S. 737, 209 App.Div. 386—Cor¬ 
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pus Juris quoted in Collins v. Min¬ 
kin, 75 N.Y.S.2d 566, 568, 191 Misc. 
76. 

Ohio.—Toledo, C. & O. R. R. Co. v. 
Miller, 140 N.E. 617, 619, 108 Ohio 
St. 388—Hart v. Guardian Trust 
Co., Com.Pl., 75 N'.E.2d 570, 596. 
Okl.—^Holliman v. Cole, 34 P.2d 597, 
599, 168 Okl. 473, 
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§ 1 

many different shades of meaning. 

S.C.—State V. Lig-grett & Myers To¬ 
bacco Co., 172 S.E. 857, 171 S.C 
511. 

Tenn.—Corpus Juris (luoted in First 
Nat. Bank v. Coffey, 96 S.W.2d 270, 
272, 170 Tenn. 469. 

Tex.—Corpus Juris a^oted in Smith 
V. Basham, Civ.App., 227 S.W.2d 
853, error granted—Corpus Juris 
cited in Whorton v. Nevitt, Civ. 
App., 42 S.W.2d 1056. 

Utah.—State v. Franklin, 226 P. 674, 
63 Utah 442. 

25 C.J. p 1178 note 5. 

“Penalty*' distinguished from “fed¬ 
eral tax'* see Internal Revenue § 1. 
Mulct tax as penalty see 61 C.J.S, p 
944 note 54 and Pocket Parts. 

Other definitions 

(1) An exaction imposed by stat¬ 
ute as punishment for an unlawful 
act.—U. S. V. La Franca, La., 51 S. 
Ct. 278, 282 U.S. 568, 75 L.Ed. 551. 

(2) The amount recovered for a 
violation of the statute law of the 
state or a municipal ordinance, 
which violation may or may not be a 
crime.—Corpus Juris ctuoted in Sil- 
berman v. Skouras Theatres Corpo¬ 
ration, 169 A. 170, 171, 11 N.J.Misc. 
907—-25 C.J. p 1149 note IS. 

<3) Punishment imposed for viola¬ 
tion of rule or law, a painful con¬ 
sequence or any disadvantage attach¬ 
ed to some procedure, as penalty for 
carelessness, or disad^^antage impos¬ 
ed on a competitor for infraction of 
rules.—^Wilemon v. Brown, D.C.Tex., 
51 F.Supp. 978, reversed on other 
grounds, C.C.A., 139 F.2d 730, cer¬ 
tiorari denied Wilemon v. Bowles, 64 
S.Ct. 1151, 322 U.S. 748, 88 L.Ed. 
1579. 

(4) A punishment; an Injury in¬ 
flicted for punitive purposes.—^L. P. 
Steuart & Bro. v. Bowles, 140 F.2d 
703. 704, 78 U.S.App.D.C. 350. 

(5) A punishment imposed by law 
or contract for doing or failing to do 
something that it was the duty of a 
party to do.—^Haskins v. Dern, 66 P. 
953, 956, 19 Utah 89. 

(6) Any sum required to be paid 
in the absence of an obligation.— 
Maryland Casualty Co. v. Lee, Tex. 
Civ.App.. 165 S.‘W'.2d 136, error re¬ 
fused. 

(7> Additional definitions see 26 
C.J. p 1178 note 5 [a]. 

“Statutory penalty” 

(1) A punishment inflicted by the 
state on those who commit acts vio¬ 
lative of fixed public policy of the 
sovereign.—C. I. R. v. Longhorn 
Portland Cement Co., C.C.A.Tex., 148 
F.2d 276, certiorari denied 66 S.Ct. 
33, 326 U.S. 728, 90 L.Ed. 432. 

(2) One which an individual is 
allowed to recover against a wrong¬ 
doer as a satisfaction for the wrong 
without reference to actual danger 


2 The term in- j volves the idea 

’ sustained.—Agudo v. Monterey Coun¬ 
ty, 89 P.2d 400, 13 Cal.2d 285. 

(3) In civil sense, is a pecuniary 
punition, imposed for doing some 
prohibited act or omitting to do 
some required act.—Goodstein v 
Board of Mississippi Levee Com’rs, 
121 So. 856, 153 Miss. 783. 

(4) One imposed against the of¬ 
fender for some statutory violation 
by him.—People v. Corcillo, 88 N.T. 
S.2d 534, 195 Misc. 198. 

(5) A penalty fixed by statute as 
a punishment for the violation of 
some provision of law.—^Woodward 
V. Alston, 12 Heisk., Tenn., 581, 585. 

(6) A statutory recovery may be 
punitory without being penal, al¬ 
though a recovery allowed by statute 
in a private suit may be so far be¬ 
yond the reparation of damage as to 
evidence clearly that the real pur¬ 
pose in the enactment is to transfer 
to the injured individual the func¬ 
tion of administering punishment on 
behalf of society to a violator of the 
law.—Beasley v. Gottlieb, 35 A.2d 49, 
131 N.J.Law 117. 

“Paiu” distingruished 
Va.—^Anglea v. Commonwealth, 10 
Gratt. 696, 700, 51 Va. 696, 700. 
^'‘Taxes’* and “taxation” distinguished 
U.S.—Lipke V. Lederer, Pa., 42 S.Ct. 

549, 259 U.S. 557, 66 L.Ed. 1061. 

61 C.J. p 70 note 30. 

2. U.S.—‘Ward v. Rice, D.C.Pa., 29 
F.Supp. 714, 715. 

“Penalty” is term of varying and 
uncertain meaning, there being pen¬ 
alties recoverable in vindication of 
public justice of the state and other 
penalties designed as reparation to 
sufferers from wrong.—^Life & Cas¬ 
ualty Ins. Co. of Tennessee v. Mc¬ 
Cray, Ark., 54 S.Ct 482, 291 U.S. 
566, 78 L.Ed. 987. 

A penalty may refer to both crim¬ 
inal and civil liability, being defined 
as penal retribution, punishment for 
crime or offense, the suffering in 
person, rights, or property which is 
annexed by law or judicial decision 
to commission of a crime or public 
offense.—^People ex rel. Rizzo v. Ran¬ 
dall. 58 N.T.S.2d 265, 185 Misc. 1057, 
affirmed 62 N.T.S.2d 850, 270 App- 
Div. 975. 

3. U.S.—^Meeker v. Lehigh Valley R. 
Co., Pa., 35 S.Ct 328, 236 U.S. 412, 
59 L.Ed. 644, Ann.Cas.l916B 691— 
U. S. V. Jaffray, C.C.A.Minn., 97 
F.2d 488—'Corpus Juris cited in In 
re Denver & R. G. W. R. Co., D.C. 
Colo., 27 F.Supp. 983, 984—U. S. v. 
Four Hundred and Twenty Dollars, 
D.C.Ala., 162 F. 803. 

Conn.—^Bankers’ Trust Co. v. State, 
114 A. 104, 96 Conn. 361, affirmed 
43 S.Ct 233, 260 U.S. 647, 67 L. 
Ed. 439. 


of punishment,3 either corporal or 

Ga.—Sparks v. Lowndes County, 25 
S.E. 426, 427, 98 Ga. 284. 

Iowa.—State ex rel. Switzer v. Over- 
turff, 33 N.W.2d 405, 239 Iowa 1039, 
4 A.L.R.2d 1343. 

La.—Foundation Finance Co. v. Rob¬ 
bins, App., 144 So. 293. 

Mont.—Anderson v. Commercial 
Credit Co., 101 P.2d 367, 110 Mont 
333. 

N.Y.—People ex rel. Lemon v. El¬ 
more, 245 N.Y.S. 95, 97, 230 App. 
Div. 543. 

N.C.—Williams v. Gibson, 59 S.E.2d 
602. 233 N.C. 133. 

S.C.—State V. E^elds, 18 S.C. 654. 
Tenn.—Corpus Juris quoted in First 
Nat Bank v. Coffey, 96 S.W.2d 270, 
272, 170 Tenn. 469. 

Tex.—Cku'pus Juris quoted in Smith 
V. Basham, Civ.App., 227 S..W.2d 
853, error granted—Corpus Juris 
cited in Whorton v. Nevitt, Civ. 
App., 42 S.W.2d 1050. 

25 C.J. p 1178 note 6. 

Punishment or penalty consists in 
taking life, liberty or property, and 
an order of price administrator sus¬ 
pending gasoline dealer from busi¬ 
ness for two weeks is not punish¬ 
ment or a penalty and any damage 
by interruption of business is dam¬ 
num absque injuria resulting from 
private interest coming in collision 
with public interest.—Brown v. Wile¬ 
mon, C.C.A.Tex., 139 F.2d 730, cer¬ 
tiorari denied 64 S.Ct. 1151, 322 U.S. 
748, 88 L.Ed. 1579. 

“Punishment” held synonymous 
Ark.—Russell v. State, 133 S.W. 188, 
191, 97 Ark. 92, 

Iowa-—State v. Co wen, 3 N.W''.2d 176, 
231 Iowa 1117, followed in State 
V. Epstein, 3 N.W.2d 185 and State 
V. Wiley, 3 N.W.2d 186. 

Mo.—Grier v. Kansas City, C. C. & 
St. J. By. Co., 228 S.W. 454, 286 
Mo. 523, rehearing overruled 254 
S.W. 359, affirmed 42 S.Ct. 382. 
258 U.S. 610, 66 L.Ed. 789. 

Okl.—^Holliman v. Cole, 34 P.2d 597, 
599, 168 Okl. 473. 

Tenn.—^Haynes v. Sanford, 206 S.W. 

2d 796. 799, 189 Tenn. 576. 

25 C.J. p 1178 note 6 l&l. 

Strict and primary denotation 
The word “penalty” strictly and 
primarily denotes punishment, 
whether corporal or pecuniary, im¬ 
posed and enforced by the state for 
a crime or offense against its laws. 
U.S.—Schick V. U. S., Ill., 24 S.Ct. 
826, 195 U.S. 65, 49 L.Ed. 99, 1 
Ann.Cas. 585—^Huntington v. At- 
trill, Md., 13 S.Ct. 224, 227, 146 U. 
S. 657, 667, 36 L.Ed. 1123, 1127— 
The Antelope, Ga., 10 Wheat. 66, 
123, 6 L.Ed. 268, 282—^Rodgers v. 
U. S., C.C.A.Tenn., 158 P.2d 835, re¬ 
versed on other grounds 68 S.Ct. 
5, 332 U.S. 371, 92 L.Ed. 3. 
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pecuniary,^ or civil or criminal,5 although its mean¬ 
ing is generally confined to pecuniary punishment.® 
In its broad sense it includes fines as well as other 
feinds of punishment.'^ 

Whether an exaction is a penalty is determined, 
not by the name or designation given it in the stat¬ 
ute, but by the intrinsic nature of the exaction,® and 
its character is not changed by the mode in which it 
is inflicted, whether by a civil action or a criminal 
prosecution.^^ Accordingly, the term “penalty’^ in¬ 
cludes any extraordinary liability to which the law 
subjects the wrongdoer in favor of the person 
wronged, not limited to the damages suffered;^® 
and, on the other hand, the term does not include a 
liability imposed by statute merely for actual losses 
or damages occasioned by a violation of its provi- I 


sions.ii A statute may be regarded as imposing a 
penalty although it refers to the sum imposed as 
“damages.”^^ 

The term '^penalty” is also frequently used to 
denote an equivalent by way of damages for a civil 
wrong, 13 and is in this sense sometimes applied to 
stipulated damages for breach of private contracts, 
wholly independent of statute;!^ but one cannot 
by agreement subject himself to payment of a 
penalty for something he may do in the future.!® 

A penalty ordinarily is imposed for derelictions 
of duty existing in favor of the public at large.!® 
It is not necessary that the act for which the penalty 
is imposed be made criminal,!7 but penalties are 
not imposed except for tortious acts intentionally 
committed,!® 


Conn.—Porpora v. City of New Ha¬ 
ven. 187 A. 668, 674, 122 Conn. 80. 
Ga.—Southern R. Co. v. Melton, 65 
S.E. 665, 133 Ga. 277. 

La.—^Hanks v. Shreveport Yellow 
Cabs, App., 187 So. 817. 

N.X—Ryan v. Motor Credit Co., 23 
A.2d 607, 613, 130 N.J.Eq. 531. 
N.T.—'City of Buffalo v. Neubeck, 204 
N.Y.S. 737, 209 App.Div. 386. 

Ohio.—State ex rel. Brocker v. Rut¬ 
ter, 199 N.E. 706, 708, 51 Ohio App. 
118. 

‘•Penalty” held not synonymous with 
“percentag‘e” 

Cal.—Gottstein v. Kelly, App., 269 P. 
940, 943, subsequent opinion 276 P. 
347, 206 Cal. 742. 

4. U.S.—Corpus JTuris cited in In 
re Denver & R. G. W. R, Co., D.C. 
Colo., 27 F.Supp. 983, 984. 

Tenn.—Corpus Juris quoted in First 
Nat. Bank v. Coffey, 96 S.W.2d 
270, 272, 170 Tenn. 469. 

Vt.—Pay v. Barber, 47 A 180, 72 Vt. 
55. 

25 C.J. p 1178 note 7. 

5. Pa.—Commonwealth v. State 
Loan Corporation, 176 A. 516, 518, 
116 Pa.Super. 365. 

e, S.C.—State V. Fields, 18 S.C. 554. 
Tenn.—Corpus Juris quoted in First 
Nat. Bank v. Coffey, 96 S.W.2d 270, 
272, 170 Tenn. 469. 

25 C.J. p 1179 note 8. 

7. N.J.—Corpus Juris quoted in 
Silberman v. Skouras Theatres 
Corporation, 169 A 170, 171, 11 N. 
J.Misc. 907. 

N.Y.—Corpus Juris cited iu City of 
Buffalo V. Neubeck, 204 N.Y.S. 737, 
738, 209 App.Div. 386. 

25 ax p 1149 note 17. 

Pine or other punishment 

The word “penalty'" is broader 
than the word “fine," which is al¬ 
ways a penalty; whereas, a penalty 
may be a fine or it may designate 
some other form of punishment.— 


McHugh V. Placid Oil Co., 19 So.2d 
221, 206 La. 511. 

“Pine" and “penalty" distinguisb^'d 
see Pines § 1. 

8. U.S.—Helwig v. U. S., N.Y„ 23 
S.Ct. 427, 188 U.S. 605, 47 L.Ed. 
614. 

Miss.—Goodstein v. Board of Missis¬ 
sippi Levee Corners, 121 So. S56, 
153 Miss. 783. 

9. U.S.—U. S. V. Jaffray, C.C.A 
Minn., 97 F.2d 488. 

La.—McHugh v. Placid Oil Co., 19 
So.2d 221, 206 La. 511. 

Tenn.—Corpus Juris quoted in First 
Nat, Bank v. Coffey, 96 S.W.2d 270, 
272, 170 Tenn. 469. 

25 C.X p 1179 note 9. 

IKCode of enforcement immaterial 

(1) Penalty imposed for criminal 
misconduct is punitive, even though 
enforceable by civil proceeding.—^La 
Franca v. U. S., C.C.ALa., 37 F.2d 
269, affirmed 51 S.Ct. 278, 282 U.S, 
568, 75 L.Ed. 551. 

(2) If money is to be recovered by 
third person for violation of statute 
instead of the person injured, or if 
sum exacted is greatly dispropor¬ 
tionate to actual loss, it constitutes 
a penalty rather than damages, and 
fact that sum is to be recovered in 
civil action does not determine na¬ 
ture of the exaction.—Bowles v. 
Farmers Nat. Bank of Lebanon. Ky., 
C.C.A.Ky., 147 F.2d 425. 

10. U.S.—^American Fidelity & Cas. 
Co. V- G. A Nichols Co., C.A.Okl., 
173 F.2d 830. 

Ala.—Corpus Juris cited in Forsyth 
V. Central Foundry Co., 198 So. 706, 
709, 240 Ala. 277, followed in Phil¬ 
lips V. Zavello, 198 So. 710, 240 Ala. 
282. 

Cal.—Miller v. Municipal Court of 
City of Los Angeles, 142 P.2d 297, 
22 CaL2d 818. 

Iowa.—State ex rel. Switzer v. Over- 
turff, 33 N.W.2d 405. 239 Iowa 1039 
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—Stevenson v. Stoufer, 21 N.W.2d 
287, 237 Iowa 513. 

Miss.—^Corpus Juris cited in State 
V. Newton, 3 So.2d 816, 818, 191 
Miss. 611. 

Mo.—State ex rel. Rodes v. Warner, 
94 S.W. 962, 197 Mo. 650. 

Neb.—Sunderland Bros. Co. v. Chi¬ 
cago, B. & Q. R. Co.. 177 N.W. 156, 
104 Neb. 319, motion overruled 179 
N.W. 546, 104 Neb. 319. 

N.C.—Williams v. Gibson, 59 S.B.2d 
602, 232 N.C. 133. 

Okl.—Cummings v. Board of Educa¬ 
tion of Oklahoma City, 125 P.2d 
989, 190 Okl. 533. 

Wash.—^Noble v. Martin, 70 P.2d 
1064, 191 "Wash. 39. 

25 C.J. p 1179 note 10. 

11. Ala.—^Forsyth v. Central Foun¬ 
dry Co., 198 So. 706, 240 Ala. 277, 
followed in Phillips v. Zavello, 198 
So. 710, 240 Ala. 282. 

25 C.X p 1179 note 11. 

12« Ala.—Spence v. Thompson, 11 
Aa. 746. 

Kan.—Joyce v. Means, 20 P. 863, 41 
Kan. 234. 

13. Iowa.—State ex rel. Switzer v. 
Overturff, 33 N.W.2d 405, 239 Iowa 
1039, 4 A.L.R.2d 1343- 

25 C.X p 1179 note 13. 

14. Mich.—Stitt V. Locomotive En¬ 
gineers* Mut. Protective Ass'n, 142 
N.W. 1110, 177 Mich. 207, 

25 C.J.P 1179 note 14. 

15. U.S.—U. S. V. McFarland, C.C.A. 
Md., 15 F.2d 823, certiorari granted 
47 S.Ct. 449, 273 U.S. 688, 71 L.Ed. 
841, and certiorari revoked 48 S.Ct. 
27, 275 U.S. 485, 72 L.Ed. 386- 

16. N.X—Wilentz v. Hendrickson, 
33 A2d 366, 133 N.XEq. 447, af¬ 
firmed 38 A.2d 199, 135 N.XEq. 244. 

17. Wis.—^Zarnott v. Timken-De- 
troit Axle Co., 13 N.W.2d 53, 244 
Wis, 596, 153 AL.R. 860. 

1 18. Wis.—^Feiges v. Racine Dry 
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T). Creation; Oonstraction of Statutes 

As a general rule, penalties must be expressly im¬ 
posed by statutes, which are to be strictly construed, and 
one who seeks to recover a penalty must bring his case 
clearly within the terms of the statute. 

As a general rule, penalties are purely the crea¬ 
tures of the legislature; they cannot be created by 
judicial implication, but must be expressly imposed 
by statute.i^ Penalties are not favored^® in law^t 
or equity,22 and should not be imposed except in 
cases which are clear and free from doubt.23 The 
law must be clear in order to exact a penalty in a 
civil case.24 


Statutory provisions for penalities must be strict¬ 
ly construed,25 may not be extended by construction 
to acts which are not within the intention of the 
legislature to penalize,25 and must not be construed 
to include anything beyond their letter even though 
within their spirit27 For the purpose of application 
of the rule of strict construction, it is immaterial 
whether the proceedings for the enforcement of the 
statute be criminal or civil.28 The substantive lan¬ 
guage of a statute will not be construed as having 
one meaning if criminal prosecutions are brought 
by public officials, and a different meaning where 
the same language is invoked by an informer.29 


Goods Co.. 285 :Nr.W. 799, 231 Wis. 
270, 122 A.L..R. 272, 

19. U.S.—U. S. V. J. H. Winchester 
& Co.. C.C.A.N.T., 40 F.2d 472. 

Cal.—Lay port v. Rieder, 94 P.2d 96, 
37 Cal.App.2d Supp. 742. 

Miss.—State ex rel. Gully v. Mu¬ 
tual Life Ins. Co. of New Tork, 
196 So. 796, 189 Miss. 830, over¬ 
ruled in part on other grounds 
198 So. 763, 189 Miss. 830. 

Okl.—Corpus Juris iiuoted ia Incor¬ 
porated Town of Bennington v. 
First Nat- Bank of Bennington, 44 
P.2d 872, 874, 172 Okl. 164. 

25 C.J. p 1179 note 15. 

20. U.S.—^Landry v. Mutual Life 
Ins, Co. of New York, D.C.La., 56 
P.Supp. 156, reversed on other 
grounds, C.C.A., 148 F.2d 699, cer¬ 
tiorari denied 66 S.Ct. 49, 326 U.S. 
738, 90 L.Ed. 441—Reeves v. How¬ 
ard County Refining Co., D.C.Tex., 
33 P.Supp. 90. 

Cal.—Thompson v. San Francisco 
Gas & Electric Co.. 128 P, 347, 20 
Cal.App. 142. 

La.—Puchner v. Employers Liability 
Assur. Corporation, 5 So.2d 288, 
198 La. 799—State v. Sinclair Re¬ 
fining Co., 196 So. 349, 195 La. 288, 
appeal dismissed Sinclair Refining 
Co. V. State of Louisiana, 61 S. 
Ct. 39, 311 U.S. 609, 85 L.Ed. 386 
—Madison v. Prudential Ins. Co. 
of America, 181 So. 871, 190 La. 
103—Turner v. Metropolitan Life 
Ins. Co., 179 So. 448, 189 La. 342— 
Crowe V. Equitable Life Assur. 
Soc. of U. S., 154 So- 52. 179 La. 
444—Massachusetts Protective 

Ass’n V. Ferguson, 121 So. 863, 168 
La. 271—^French v. Detroit Fire & 
Marine Ins. Co., App., 38 So.2d 165. 

Nev.—^Ruppert v. Edwards, 216 P.2d 
616. 

N.H.—Hollis V. Tilton, 6 A.2d 29, 90 
N.H, 119, reheard 6 A.2d 753, 90 
N.H. 119. 

Ohio.—State ex rel. Lukens v. Indus¬ 
trial Commission, 56 N.E.2d 216, 
143 Ohio St. 609—State ex rel. 
Cline V. Industrial Commission, 23 
N.E.2d 636, 136 Ohio St. 33. 

21. Cal.—Thompson v. San Francis¬ 


co Gas & Electric Co., 128 P. 347, 
20 Cal.App. 142. 

La.—Puchner v. Employers Liability 
Assur. Corporation, 5 So. 2d 288, 
198 La. 799—State v. Louisiana 
Stores Co., App., 154 So. 464. 

Ohio.—State ex rel. Lukens v. In¬ 
dustrial Commission, 56 N.E.2d 
216, 143 Ohio St. 609—State ex rel. 
Cline V. Industrial Commission, 23 
N.E.2d 636, 136 Ohio St. 33. 

22. Cal.—Thompson v. San Francis¬ 
co Gas & Electric Co., 128 P. 347, 
20 Cal.App. 142. 

Ohio.—State ex rel. Lukens v. In¬ 
dustrial Commission, 56 N.E.2d 
216, 143 Ohio St. 609—State ex 
rel. Cline v. Industrial Commis¬ 
sion, 23 N.E.2d 636, 136 Ohio St. 
33. 

23. U.S.—Landry v. Mutual Life 
Ins. Co. of New York, D.C.La., 56 
P.Supp. 156, reversed on other 
grounds, C.C.A., 148 F.2d 699, cer¬ 
tiorari denied 66 S.Ct. 49, 326 U. 
S. 738, 90 L.Ed. 441. 

La.—Madison v. Prudential Ins. Co. 
of America, 181 So. 871, 190 La. 
103—Turner v. Metropolitan Life 
Ins. Co., 179 So. 448, 189 La. 342 
—Crowe V. Equitable Life Assur. 
Soc. of U. S., 154 So. 52, 179 La. 
444—Massachusetts Protective 

Ass’n V. Ferguson, 121 So. 863, 168 
La. 271. 

Courts are loath to impose statu¬ 
tory penalties and refrain from so 
doing where there is evidence of 
party's complete good faith and sub¬ 
stantial effort to perform his obli¬ 
gations in expeditious, proper, and 
equitable manner.—French v. De¬ 
troit Fire & Marine Ins. Co., La. 
App., 38 So.2d 165, 

Penalty held properly imposed 

Under statute rendering any per¬ 
son who either wantonly, negligently, 
or carelessly permits a fire to spread 
onto lands of another liable for ac¬ 
tual damages and for statutory pen¬ 
alty, the liability for statutory pen¬ 
alty is not limited to instances 
where defendant willfully or wan¬ 
tonly allows a fire to spread onto 
the land of another.—^Wilson v. Ya¬ 
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zoo & M. V. R. Co., 6 So.2d 313, 192 
Miss, 424. 

24. U.S.—^Anuchick v. Transameri- 
can Freight Lines, D.C.Mich., 46 P. 
Supp. 861. 

25. La.—Puchner v. Employers* Lia¬ 
bility Assur. Corporation, 6 So.2d 
288, 198 La. 931. 

Mo.—City of Charleston ex rel. Bra¬ 
dy V. McCutcheon, 227 S.W.2d 736. 
N.Y.—Dairymen's League Co-op. 
Ass’n V. Brockway Co., 18 N.Y.S.2d 
551, 173 Misc. 183. 

I Ohio.—State ex rel. Foster v. Evatt, 
56 N.E.2d 265, 144 Ohio St. 65, cer¬ 
tiorari denied 65 S.Ct. 1026. 324 
U.S. 878, 89 L.Ed. 1430, rehearing 
denied 65 S.Ct. 1402, 325 U.S. 894, 
89 L.Ed. 2005—State ex rel. Lu¬ 
kens V. Industrial Commission, 66 
N.E.2d 216, 143 Ohio St. 609—State 
ex rel. Cline v. Industrial Commis¬ 
sion, 23 N.E.2d 636, 136 Ohio St. 
33. 

Okl.—State ex rel. Sweeney v. Pub¬ 
lic Service Co. of Oklahoma, 66 P. 
2d 926, 179 Okl. 329. 

S.C.—State ex rel. Moody v. Stem, 
50 S.E.2d 175, 213 S.C. 465—Globe 
Indemnity Co. v. Cooper Motor 
Lines, 33 S.E.2d 405, 206 S.C. 154. 
Tex.—Gordon v. Busick, Civ.App., 
203 S.W.2d 272. 

26. Okl.—State ex rel. Sweeney v. 
Public Service Co. of Oklahoma, 66 
P.2d 926, 179 Okl. 329. 

Acts held not withiu statute 
N.Y.—Dairymen’s League Co-op. 
Ass'n V. Brockway Co., 18 N.Y.S. 
2d 551. 173 Misc. 183. 

Okl.—State ex rel. Sweeney v. Public 
Service Co. of Oklahoma, 66 P.2d 
926, 179 Okl. 329—State ex rel. 
Sweeney v. Oklahoma Natural Gas 
Corporation, 67 P.2d 626, 177 Okl. 
62. 

27. Tex.—Gordon v. Busick, Civ. 
App., 203 S.W.2d 272. 

28. S.C.—State ex rel. Moody v. 
Stem, 50 S.E.2d 175, 213 S.C. 465. 

29. U.S.—^U. S. ex rel. Marcus v. 
Hess, Pa., 63 S.Ct. 379, 317 U.S. 
537, 87 L.Ed. 443, rehearing denied 
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§§ 1-3 


One who seeks to recover a penalty imposed by 
statute must bring his case clearly within the terms 
of the statute.^<^ Every presumption is against one 
seeking to enforce a statutory penalty,^! and all 
questions of doubt must be resolved in favor of 
those from whom the penalty is sought,^^ 

§ 2. Power to Impose 

Subject to constitutional limitations, the legislature 
may impose penalties for violation of its laws. 

The legislature has power to subject any particu¬ 
lar violation of its laws to a penalty,S3 provided the 
imposition thereof does not violate any constitu¬ 
tional provisions^ or public policy.SS The legisla¬ 
ture may even go further and subject the same 
violation both to a penalty and to a criminal prose¬ 
cution, since this is not a twofold punishment of 
the same offense.36 Where a constitutional pro¬ 
vision forbids an act, and requires the legislature 
to enact appropriate laws to prevent violations 
thereof, it is not within the province of the courts 


to condemn a statute imposing a mere pecuniary 
penalty for the offense on the ground that the pun¬ 
ishment imposed is not adequate.^*^ 

§ 3. Amount and Extent 

a. In general 

b. Accumulated or aggregated penalties 

a. In General 

The amount of a penalty is a matter of sound legis¬ 
lative discretion. 

The amount of a penalty to be inflicted rests in 
the sound discretion of the legislature, and it is only 
when the minimum prescribed by statute is flagrant¬ 
ly oppressive and disproportionate to the offense 
for which it is imposed that the courts wil-l interfere 
and refuse to enforce the enactment.38 Statutes 
imposing penalties usually either fix the amount 
thereof definitely or prescribe certain maximum and 
minimum limits within which the court or the jury 
may fix any amount they may see fit as the punish¬ 


es S.Ct. 756, 318 U.S. 799, 87 L. 
Ed. 1163. 

30. U.S.—U. S. ex rel. Marcus v. 
Hess, C.C.A.Pa., 127 F.2d 233, re¬ 
versed on other grounds 63 S.Ct. 
379, 317 U.S. 537, 87 L.Ed. 443. 
rehearing denied 63 S.Ct. 756, 318 
U.S. 799, 87 L.Ed. 1163. 

Ga.—Southern Cotton Oil Co. v. 

Raines, 147 S.B. 77, 167 Ga. 8S0. 
N.Y.—Dairymen’s League Co-op. 
Ass’n V. Brockway Co., 18 N.T.S.2d 
551, 173 Misc. 183* 

Okl.—Cummings v. Board of Educa¬ 
tion of Oklahoma City, 125 P.2d 
989, 190 Okl. 533. 

S.C.—State ex rel. Moody v. Stem, 
50 S.E.2d 175, 213 S.C. 465. 

25 C.J. p 1188 note 52. 

CongTess could provide specifically 
for amount of new information 
which informer must produce in or¬ 
der to be entitled to reward, and 
right of action itself may be sub¬ 
ject to control by an administrative 
official.—U. S. ex rel. Marcus v. 
Hess, Pa., 63 S.Ct. 379. 317 U.S. 537, 
87 L.Ed. 443, rehearing denied 63 S. 
Ct. 756, 318 U.S. 799, 87 L.Ed. 1163. 
Palse reports concerning co-operative 
corporations 

(1) In order to constitute violation 
of statute, declaring person mali¬ 
ciously spreading false reports about 
co-operative corporation’s finances, 
management, or activity guilty of 
misdemeanor, punishable by fine and 
recovery of penalty by corporation 
aggrieved, report and activity des¬ 
ignated must be evil or harmful.— 
Dairymen’s League Co-op. Ass’n v. 
Brockway Co.i 18 N.Y.S.2d 651, 173 
Misc. 183. 

(2) In action to recover statutory 


penalty for spreading false reports 
about co-operative corporation's ac¬ 
tivities, newspaper article, contain¬ 
ing statements on which complaint 
is based, must be construed as whole 
and in light of circumstances sur¬ 
rounding its publication, and only 
propriety of language of such ar¬ 
ticle may be questioned, and previ¬ 
ous articles published by defendants 
will not be considered by court.— 
Dairymen’s League Co-op. Ass’n v. 
Brockway Co., supra. 

31. Cal.—Thompson v. San Francis¬ 
co Gas & Electric Co., 128 P. 347, 
20 CaLApp. 142. 

32. U.S.—Hatfried, Inc., v. C. I. R., 
C.C.A.3, 162 F.2d 628, 

S.C.—State ex rel. Moody v. Stem, 
50 S.E.2d 175, 213 S.C. 465—Dar¬ 
lington Theatres v. Coker, 2 S.B. 
2d 782, 190 S.C. 282. 

33. Ark.—St. Louis-San Francisco 
By. Co. V. State, 31 S.W.2d 739, 182 
Ark. 409. 

Cal.—Department of Social Welfare 
of State V. Gardiner, 210 P.2d 855, 
94 Cal.App.2d 431—Shalz v. Union 
School Dist., 137 P.2d 762, 58 Cal. 
App-2d 599. 

Ky.—Corpus Juris cited in. Whitaker 
V. Green River Coal Co„ 122 S.W. 
2d 1012, 276 Ky. 43, 119 A.L.R. 
1456. 

jSr.Y. —^People v. Ryan, 243 N.Y.S. 644, 
230 App.Div. 252. 

Tex.—Harvill v. State, Civ.App., 188 
S.W.2d 869, error refused. 

25 C.J. p 1179 note 16. 

Power of municipal corporation to 
impose penalty see Municipal Cor¬ 
porations § 178. 

Congress may impose penalties in 
aid of the exercise of any of its 
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enumerated powers.—Sunshine An¬ 
thracite Coal Co. V. Adkins, Ark., 60 
S.Ct. 907, 310 U.S. 381, 84 L.Ed. 1263. 

There is no inhibition on state to 
impose such penalties for disregard 
of its police power as will insure 
prompt obedience to the require¬ 
ments of such regulations.—Shalz v. 
Union School Dist, 137 P.2d 762, 58 
Cal.App.2d 599. 

34, Ark.—St Louis, etc., R. Co. v. 
Pritchard. 133 S.W. 176, 97 Ark. 
100, 32 L.R.A.,N.S., 179, Ann.Cas. 
1912C 1175. 

25 C.J. p 1179 note 17. 

35- N.Y.—^Loucks v. Standard Oil 
Co., 120 KE. 19S, 224 H.Y. 99. 

25 C.J. p 1179 note 18. 

36. N.Y.—People v. Stevens, 13 
Wend. 341. 

Or.—Corpus Juris cited in Bell v. 
State Industrial Accident Commis¬ 
sion, 74 P.2d 55. 60, 167 Or. 653. 

37- N.Y.—People v. Fallon, 46 N.E. 
302, 152 N.Y. 1, 37 L.R.A. 4X9. 

38. Or.—Corpus Juris cited in 
Bell V. State Industrial Accident 
Commission, 74 P.2d 55, 60, 157 Or. 
653. 

25 C.J. p 1180 note 23. 

Beasonable penalties may be im¬ 
posed by ordinances and statutes 
when authorized in order to induce 
compliance with their terms; and 
whether a penalty is reasonable or 
excessive must be determined in 
light of particular circumstances.— 
Town of Walkerton v. New York, C. 
& St. L. R. Co., 18 N.E.2d 799, 215 
Ind. 206, certiorari denied 60 S.Ct. 
75, 308 U.a 556, 84 L.Ed. 467- 
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§ 3 

ment in the individual case.^s Failure of the legisla¬ 
ture to prescribe the maximum penalty, the mini¬ 
mum only being fixed, does not invalidate the stat- 
ute.'^O Where a fixed penalty is given to the per¬ 
son injured by the wrongful act, the amount re¬ 
coverable is not affected or controlled by his actual 
pecuniary loss or damage.^^ 

Interest, In the absence of statutory provision 
therefor, a penalty does not bear interest before 
judgment,as discussed infra § 17, a judg¬ 
ment in a civil suit for recovery of a penalty car¬ 
ries interest the same as any other civil judgment. 

b. Accumulated, or Aggregated Penalties 

(1) Where offense repeated 

(2) Continuing offense 

(3) Several penalties for single trans¬ 

action 

(1) Where Offense Repeated 

The terms of the statute providing for the penalty 
will determine whether accumulated or aggregated penal¬ 
ties are recoverable when the act penalized is repeated. 

Where an act for which a penalty is provided is 
single in its nature, each repetition of the act sub¬ 
jects the offender to a separate penalty, especially 
where the statute expressly authorizes a recovery 
for aggregated penalties^^ or where the intention 
of the legislature unmistakably appears to permit 
such a recovery.^^ The courts will so interpret 
penal statutes as to forbid a recovery for aggre¬ 
gated penalties where it is not found in the pro¬ 


vision of the statute that a penalty is given ex¬ 
pressly for each offense; and cumulative recoveries 
will not be permitted in the absence of such a def¬ 
inite statement by the legislature as to leave its 
intention in that respect unmistakable.^^ Accord¬ 
ingly, where a statute of a remedial rather than a 
punitive nature has created a penalty for violations 
of its provisions, and a legislative intent that ag¬ 
gregated penalties may be recovered does not ap¬ 
pear, only one penalty can be recovered in an action 
therefor, no matter how many times the prohibited 
act or omission had occurred prior to the bringing 
of the action.46 Where cumulative penalties can¬ 
not be recovered, the institution of an action for a 
particular penalty constitutes a waiver of all pre¬ 
vious penalties.4'^ In order to authorize a recovery 
of aggregated penalties, the second offense must be 
of the same nature as the first.'^® 

(2) Continuing Offense 

Generally, where the act prohibited is continuing in 
its nature, only one penalty is incurred up to the time 
when an action therefor is commenced. 

Where the prohibited act is continuing in its 
nature, an offender does not subject himself to 
cumulative penalties, but incurs only one penalty up 
to the time when an action therefor is commenced, 
unless a legislative intent that penalties shall ac¬ 
cumulate is clearly expressed.^o Such intent ap¬ 
pears where a penalty is given for failure or neglect 
to do a certain act, and a further penalty is imposed 
for each day during which such refusal or neglect 


39. Ind.—State v. Richeson, 75 IST. 
E. 846, 36 Ind.App. 373. 

25 C.J. p 1180 note 24. 

40. Ark.—^Western Union Tel. Co. v. 
State, 101 S.W. 748. S2 Ark, 309, 12 
Ann.Cas. 82, 

Ind.—Sweigart v. State, 12 N.E.2d 
134, 213 Ind. 157, 114 A.L..R. 1117. 

41- Ind.—^Pruchey v. Eagleson, 43 
K.E. 146, 15 Ind.App. 88. 

N'.T.—^Reiser v. Edison Electric Il¬ 
luminating Co., 137 K.T.S. 145. 76 
Misc. 563. 

42. IT.S.—U. S. V. West Tex. Cotton- 
oil Co., C.C.A.Tex.. 155 F.2d 463. 

Ala.—^Murphy v. Merchants Nat- 
Bank of Mobile, 200 So. 894, 240 
Ala. 68S—Jefferson County v. City 
of Birmingham, 178 So. 226, 235 
Ala. 199—Jean v. Sandiford, 39 
Ala. 317. 

Ky.—^Phillips V. Green, 155 S.W.2d 
841, 288 Ky. 202. 

Ohio,—Iron R. Co, v. Lawrence Fur¬ 
nace Co., 30 N.E. 616, 49 Ohio St. 
102 . 

Tex.—^Pope v. State, Civ.App., 86 
W.2d 475. 

33 C.J. p 216 note 69. - 


Award on dismissal of appeal 

Award under statute of ten per 
cent damages on the amount super¬ 
seded against appellant on dismissal 
of an appeal from a judgment con¬ 
stituted an award in nature of a 
penalty which did not bear interest 
under the statute providing that a 
judgment shall bear legal interest 
from its date.—Phillips v. Green, 155 
S.W.2d 841. 288 Ky. 202. 

43. Isr.T. —^People V. Abramson, 101 
N.E. 849, 208 bT.T. 138—People v. 
Albion Cider, etc., Co., 118 N.T.S. 
15, 133 App.Div. 865, affirmed 94 
N.B. 614, 201 N.Y. 105, Ann.Cas. 
1912A 818. 

44, Pa.—Geffen v. Baltimore Mar¬ 
kets, 191 A. 24, 325 Pa, 509. 

25 aJ. p 1180 note 29. 

Courts are generally loath to per¬ 
mit cumulative penalties, but will 
enforce penalty for each act, where 
it is plainly intention of legislature 
to allow plaintiff to recover a pen¬ 
alty for a definite act,—Geffen v. 
Baltimore Markets, supra, 

45- N.T.—^People v, Spencer, 94 N. 
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E. 614, 201 N.Y. 105, Ann.Cas.l912A 
818. 

25 C.J. p 1180 note 30. 

46. Cal.—Peters v. Felber, 152 P. 
2d 42, 66 Cal.App.2d Supp. 1011. 

N.Y.—Aronwald v. Sperber, 49 N.Y. 
S.2d 257. 182 Misc. 736—Ward v. 
Bochino, 46 N.Y.S.2d 54, 181 Misc. 
355, affirmed 60 N.Y.S.2d 336, 268 
App.Div. 814, appeal denied 50 N. 
Y.S.2d 781, 268 App.Div. 887, mo¬ 
tion dismissed 60 N.E.2d 760, 294 
N.Y. 675. 

26 C.J. p 1180 note 31. 

47. N.Y.—Griffin v. Interurban St. 
R. Co., 72 N.E. 513, 179 N.Y. 438 
—Stevenson v. New York City R. 
Co., 104 N.Y.S. 866, 54 Misc. 641. 

48. Conn.—Scot v- Turner, 1 Root 
163. 

49. Pa.—^Friedeborn v. Common¬ 
wealth, 6 A. 160, 113 Pa. 242, 67 
Am.R. 464. 

25 C.J. p 1180 note.34. 

50. Tex.—Texas, etc., R. Co. v. An¬ 
drews, 118 S.W, 1101, 65 Tex.Civ. 
App. 302. 
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shall continue; and, accordingly, in such a case a 
liability arises for a succession of penalties up to the 
time the action is brought.^i Accumulated penalties 
thus incurred cannot be recovered in successive ac¬ 
tions, ^2 although there may be separate recoveries 
by the same person for distinct penalties where the 
statute separately is violated in respect of two dif¬ 
ferent properties owned by him.^S 

(3) Several Penalties for Single Transaction 

Several penalties may be incurred by a single uniaw- 
ful transaction. 

Several penalties may be incurred by a single un¬ 
lawful transaction, as where several violations by 
the same person are embraced in one and the same 
transaction,54 or where the statute imposes several 
different and distinct penalties for the same act or 
omission.55 However, one who commits several 
acts which, taken collectively, constitute the pen¬ 
alized offense does not incur a separate penalty for 
each of the acts so committed and a statute will 
not be construed as subjecting a person to more 
than one penalty for the same act if such co'nstruc- 
tion can reasonably be avoided.®? 

§ 4. Defenses 

Various defenses urged against recovery of penalties 
have been considered by the courts and hetd to be good, 
or not to be good, defenses. 

Ignorance®S or misapprehension®2 of a penal stat¬ 
ute is no excuse for its violation unless the statute 
makes knowledge and willfulness elements of the of¬ 
fense. The violation of the statute consists in doing 
the prohibited act, or in the refusal or omission to 
perform the required duty, and not in the intent 
or motive by which a person is actuated.Alleged 
malice on the part of the informer will not con¬ 
stitute a defense;®^ nor is it a defense that others 


violate the statute with impunity,®2 that a former 
action was settled without leave of court,that an 
agreement for reference and arbitration was made 
between the person claiming the penalty and de¬ 
fendant,®^ or, as discussed in Judgments § 754, that 
defendant has been acquitted in a criminal prose¬ 
cution for violation of the statute. Where a demur¬ 
rer w^as sustained to the declaration without 'leave 
to amend in an action by an individual, and no sub¬ 
sequent action was brou-^ht by the individual, such 
judgment, not being a judgment on the merits, does 
not bar a suit by the government to recover the 
penalty.®® 

*An act of the law preventing compliance with the 
statute may constitute a defense,®® as may physical 
impossibility to comply with the statute.®*^ Also it 
is a good defense that compliance with the statute 
would have resulted in violation of a criminal stat¬ 
ute,®® 

The fact that the informer is not entitled to re¬ 
cover the whole penalty is no defense to an action 
for the recovery of a penalty, as the disposition of 
the money, when properly recovered, is a matter 
concerning only the informer and the state.An 
action to recover a penalty is not barred by a previ¬ 
ous arraignment for the same offense before a 
magistrate, who, although having plenary jurisdic¬ 
tion of the complaint, bound defendant over to a 
higher court, such proceedings being a nullity.^® 

Entrapment The fact that evidence is secured 
by the informer through the writing of decoy letters 
IS not a defense. 

§ 5. Persons Entitled to Enforce Penalties 

a. In general 

b. Person injured or aggrieved 

c. Informer or “any person who will sue"' 


61. Tex.—^Texas, etc., B. Co. v. An- i 

drews, supreu ! 

25 C.J. p 1180 note 36. 

62. N.Y.—^Jones v, Rochester Gas, 
etc., Co., 60 N’.E. 1044, 168 N.T. 

65. 

25 C.X p 1180 note 37. 

53. N.T.—Jones v. Rochester Gas, 
etc., Co., 39 N.T.S. 1110, 7 App. 
Div. 474, affirmed 52 N.R 1124, 158 
N.T. 678. 

54. U.S.—^IT. S. V. St Louis South¬ 
western R. Co., Tex., 184 F. 28, 106 
C.C.A 230. 

25 C.J. p 1181 note 40. 

55. Vt—Town v. Lamphere, 34 Vt 
365. 

25 C.J. p 1181 note 42. 

58. Ill.—People v. IT. S. Life En¬ 
dowment Co., 143 Ill.App. 517. 


57. Pa.—Porter v. Bawson Bridge 
Co., 27 A. 730, 157 Pa. 367. 

25 C.J. p 1181 note 44. 

58. N.J.—Quimby v. Waters, 28 N. 
J.Law 533. 

25 C.J. p 1187 note 23. 

59. Tex.—Houston, etc., R. Go. v- 
State, 120 S.W. 1078, 56 Tex.Civ. 
App. 121. 

25 C.J. p 1187 note 24- 

60. N.J.—Quimby v. Waters, 28 N.J. 
Law 533. 

25 C.J. p 1187 note 25. 

61. Mo.—State v, Chicago, etc., R. 
COm 19 Mo.App. 104. 

62. N.T,—Buffalo v. New Tork, etc., 
R. Co., 46 N.E. 496, 152 N.T. 276. 

63. Mass.—^Raynham v. Rounseville, 
I 9 Pick. 44. 

i 25 C,J. p 1187 note 28. 
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64. N.C.—^Middleton v. Wilmington, 
etc., R. Co., 95 N.C. 167. 

25 aj. p 1187 note 29. 

65. U.S.—U, S. V. Bwlght Mfg. Co., 
B.C.Mass.. 213 P. 522. 

66. N.T.—^People v. Police Commis¬ 
sioners, 21 N.E. 421, 114 N.T. 245. 

67. Pa.—^Bawson v. Shaw, 28 Pa- 
Super. 563. 

68. N.T.—^Proctor v. Mount Vernon 
Arena, 54 N.E.2d 349, 292 N.T. 168. 

69. Ill.—^Indianapolis, etc., R, Co. v. 
People, 91 Ill. 452. 

70. Me.—Thompson v. Smith, 8 A- 
687, 79 Me. 160. 

171- IlL—People v. Hartford Life 

1 Ins, Co.. 96 N.B. 1049, 252 Ill. 398. 



§ 5 

a. In G^eneral 
The person entitled to recover a penalty Is to be deter¬ 
mined by the provisions of the statute under which the 
penalty is sought. 

The person entitled to recover a statutory penalty 
is to be determined from the languag'e and intent of 
the statute,and, where the statute designates or 
describes such person, no other person may recover 
the 'penalty and it must appear alErmatively 
that the complaint is made and filed by the person 
authorized to institute the suit."^^ Under some stat¬ 
utes no one is authorized to sue for a penalty or any 
part thereof unless the amount recovered is, in 
whole or in part, payable to him.'^^ This rule pre¬ 
cludes a recovery by the state where no part of tke 
penalty is payable to itJ^ 

No prevision in statute as to who may enforce. 
Where a penalty is created by statute but no pro¬ 
vision is made as to whom it shall be paid or by 
whom it shall be sued for, it may, according* to the 
generally accepted rule, be recovered only by the 
state'^7 or the United States.^s On the other hand, 
it has been held that, where the law does not author¬ 
ize or empower anyone to bring an action to recover 
the penalty prescribed, it is defective and the penalty 
imposed cannot be recovered^^ and that the state 
cannot sue except where authorized by law.^® 
Where the statute relates to matters of private 
rather than of public concern, or, in other words, is 
not strictly penal, the action lies at the suit of the 
person injured, imless he is excluded by its provi¬ 
sions.^^ 

h. Person Injured or Aggrieved 

When so provided by statute, the penalty may be en¬ 
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forced by the person injured or aggrieved by the wrong¬ 
ful act or omission. 

Under some statutes the penalty may be enforced 
by any person who is injured or aggrieved by the 
wrongful act or omission.^^ Where the penalty is 
given to the party aggrieved, it is not necessary for 
him to show that he has sustained any actual dam¬ 
ages, S3 but, where the statute provides that the 
penalty shall be recovered in addition to the actual 
damages sustained by plaintiff, it cannot be re¬ 
covered where plaintiff has sustained no actual dam- 
ages.S4 Where a statute imposes a liability in favor 
of a private individual which is in excess of exact 
compensation and also imposes a punishment as for 
an offense against the state, but the provisions are 
distinct, an action may be brought by the private 
individual injured notwithstanding a statute pro¬ 
vides that suits for penalties shall be brought in the 
name of the state.^® 

c. Informer or “Any Person Who Will Sue” 

Under general or special statutes so providing, a 
penalty may be recoverable by anyone who will sue for 
it; a person so suing has been designated as a common 
informer. 

By provision of general statutes in some juris¬ 
dictions, where the act imposing a penalty is silent 
as to the person or persons who shall enforce it, 
it may be reco-vered by anyone who will sue ifor 
it,86 a person so suing being by the commentators 
on the common law designated as a common in- 
former.87 Under some statutes, however, all pro¬ 
visions for private actions have been repealed.83 

A common informer cannot maintain an action 
for a penalty except when power is given him 
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72. Miss.—^Dukate v. Adams, 58 So- 
475, 101 Miss. 433. 

25 C.J. p 1188 note 51. 

73. Okl.—^Hope v. United Savings & 
Loan Ass’n, 60 P.2a 737, 177 Okl- 
38S. 

74. Wis.—State v. Gillen, 6 K.W. 
250, 49 Wis. 683. 

75. N'.D.—State v. Messner, 82 N. 
W. 737, 9 N.D. 186. 

76- N.D.—State v. Messner, supra. 

77- Mass.—Bro"wnell v. Old Colony 
K, Co„ 41 N.B. 107, 164 Mass. 29, 40 
Am-S.B. 442, 29 L.R.A. 169. 

25 C.J. p 1189 note 56. 

78» U.S.—^Matthews Offley, C.C. 
Mass., IS F.CasJSro.9,290, 3 Sumn. 
115. 

79, K.T.—Seward v. Beach, 29 Barb. 
23’9—Stamford v. Calhoun, 125 N. 
y.S. 910, 69 Misc. 558. 

SO. N.Y.—People v. Belknap, 12 IN'. 
T-B. 143, 58 Hun 241- 


N.B.—State v. Messner, 82 N.W. 737, 
9 N.D. 186. 

81. U.S.—Blum V. 'Widdicomb, C.C. 
Mich., 90 F. 220. 

25 C.J. p 1189 note 62. 

82. Ark.—^Arkansas, etc., R. Co. v. 
Harris, 36 S.W. 186, 62 Ark, 452. 

25 C.J. p 1189 note 63. 

83. Ind.—Western Union Tel. Co. v. 
Ferguson, 60 N.E. 679, 157 Ind. 
37. 

N.T.—Reiser v. Edison Electric Il¬ 
luminating Co., 137 JSr.Y.S. 145, 76 
Misc. 563. 

84. Iowa.—^Enfield v. Blyler, 25 M. 
W. 251, 67 Iowa 295—Coffey v. 
Wilson, 21 N.W. 602, 65 Iowa 270. 

85. U.S.—Blum v. Widdicomb, C.C. 
Mich., 90 F. 220. 

86. N.C.—Carter v. Wilmington, etc., 
R. Co., 36 S.E. 14, 126 N.C. 437. 

87. XJ.S.—^Williams v. Wells, Ark., 
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177 F. 352, 101 C.C.A. 328, 35 L. 

R.A.,N.S., 1034, 21 Ann.Cas. 699. 

25 C.J. p 1190 note 70. 

“Informer” 

(1) An “informer” in qui tarn ac¬ 
tions is in the legal sense one who 
informs state authorities of viola¬ 
tions by certain individuals of the 
penal laws, and is given the right to 
proceed in a civil action to recover 
the penalty prescribed either in his 
own name or that of the state as 
plaintiff providing that a portion of 
the recovery may be retained and the 
rest remitted to the state.—Salonen 
V. Farley, D.C.Ky., 82 F.Supp. 25. 

(2) Other definition of “informer” 
see 25 C.J. p 1190 note 70 [a]. 

A coiuity assessor aud collector of 
taxes may sue in a qui tarn action as 
informer, and recover a statutory 
penalty.—-Tarde v. Benseman, 31 
Tex. 277. 

88. N.H.—Bartlett v- Mansfield, 85 

A. 756, 76 N.H. 582. 

25 C.J. p 1190 note 71- 
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for that purpose by statute, either in express terms 
or by implication 9 and not then unless he sues 
within the time prescribed by the statute.®® The 
intent to confer the right may be inferred from 
provisions which give the penalty either in whole or 
in part to an informer®^ or to any person who 
will sue for it.®2 In many decisions the formula 
''who may sue,’’®® "who shall prosecute,”®4 or "one 
moiety to the prosecutor”®® has been held suffi¬ 
cient to evidence this intent, although the mere fact 
that the statute gives part of the penalty to the 
informer has, in some jurisdictions, been held in¬ 
sufficient for this purpose.®® Under some stat¬ 
utes the informer may sue in his own name for 
himself as well as on behalf of the state, town, or 
borough, as the case may be.®7 If, where a part 
of a penalty is given to the public and a part to 
a common informer, the latter fails to commence 
a suit for the penalty, the state may prosecute for 
the whole.®® Where the right to sue is limited to a 
person, the government in its sovereign capacity 
cannot maintain an action as an informer.®® 
Where, although the statute permits the penalty 
to be sued for by the United States or by any per¬ 
son who shall first bring his action therefor, it is 
further provided that the penalty shall be paid into 
the treasury of the United States and it is made 
the duty of the United States district attorney to 
prosecute every such suit at the expense of the 
United States, a private person cannot maintain 
the action for his own benefit.^ 

§ 6. Persons Liable 

a. In general 


b. Liability of master or principal 
C. Liability of servant or agent 

a. In General 

Only such persons as fairly come within the provi¬ 
sions of the statute may he hefd liable for a penalty. 

A statute imposing a penalty must be limited in its 
operation to such persons as fairly come within its 
provisions and it cannot be extended by implication 
or construction.® Under a- statute making "any 
person” who violates the statute liable, the penalty 
is applicable only to the one derelict in duty and 
personal^’' guilty of the wrong.® 

Knowledge. Where the statute requires the pro¬ 
hibited act to have been done "knowingly and wil¬ 
fully” in order to subject one to the penalty, it 
must clearly appear that the act was so done;^ 
but, in the absence of some statutory indication to 
the contrary, willfulness in the sense of deliberate 
wrongdoing is not essential.® 

b. Liability of Master or Principal 

A master or principal may in a proper case be liable 
for a penalty for acts or omissions of his servant or agent. 

A principal is liable for a penalty for acts com¬ 
mitted by his agent with his knowledge or sanc¬ 
tion.® A broad distinction, however, exists be¬ 
tween the liability of a principal or master where it 
is sought to hold him responsible on a common-law 
liability for the torts of the agent or servant and 
where it is sought to recover from him a statutory 
penalty. In the former case he is liable for the 
acts done within the scope of the servant’s or 
agent’s emplo 3 mient; in the latter case the liabil¬ 
ity is fixed and limited by the statute itself."^ In 


89. Neb.—Omaha, etc., R. Co. v. 
Hale, 63 N.W. 849, 45 Neb. 418, 50 
Am.S.R. 554. 

25 C.J. p 1190 note 74. 

90. Mass.—Commonwealth v. Frost, 
5 Mass. 53. 

N.C.—^Fagan v. Armistead, 33 N.C. 
433. 

91- U.S.—^Marvin v. Trout, Ohio, 26 

S.Ct. 31, 199 U.S. 212, 50 L.Ed. 157. 
25 C.J. p 1191 note 77. 

“Prosecutor” 

Where the statute gives one half 
the penalty to the “prosecutor** to 
be recovered hy action, the penalty 
may be enforced by a common in¬ 
former or anyone who may see fit 
to sue.—Phillips v. Bevans, 23 N.J. 
Law 373. 

92, N.C.—^Furr v. Johnson, 62 S.E. 
664, 140 N.C. 157. 

25 C.J. P 1191 note 78. 

93. N.C.—Carter v. Wilmington, 
etc., R, Co„ 36 S.E, 14, 126 N.C. 
437. 

26 C.J. P 1191 note 79. 


94. Mass.—Nye v. Lamphere, 2 Gray 
295. 

25 C.J. p 1191 note 80. 

95. N.J.—Phillips V. Bevans, 28 N. 
J.Law 373. 

Vt.—Brew v. Hilliker, 56 Yt. 641. 

98. Mass.—Smith v. Look, 108 Mass. 
139. 

25 C.J. p 1191 note 82. 

97. Ill.—Chicago, etc., R. Co. v. 
Howard, 38 Ill. 414. 

25 C.J. p 1191 note 83. 

98. Hl.-~McNair v. People, 89 III. 
441. 

25 C.J. p 1191 note 84. 

99. U.S.—^U. S. V. Rougher, C.C. 
Ohio, 24 F.Cas.No.14,627, 6 McLean 
277. 

25 C.J. p 1191 note 85. 

1. U.S.—^Rosenberg v. Union Iron 
Works, D.C.Cal., 109 F. 844. 

2. Okl.—Corpus Juris cited iu State 
V. Mortgage Security Corporation 
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of America, 53 P.2d 560, 561, 175 
Okl. 503. 

25 C.J. p 1193 note 32. 

3. N.T.—^Elmira v. Johnson, 136 N. 
T.S. 471, 151 App.Div. 728. 

4. Ala.—^W^'illiams v. Hendricks, 22 
So. 439, 115 Ala. 277. 67 Am.S.R. 
32, 41 L.R.A. 650. 

5. Tex.—Gibson v. Associate Inv, 
Co., Civ.App., 198 S.W.2d 123. 
Some breach of duty brought home 

to defendant, either directly or 
through the act of one expressly or 
impliedly authorized to represent 
him, is suiEcient to render him liable 
for the penalty.—Gibson v. Asso¬ 
ciate Inv. Co., supra, 

6. Ind.—Corpus Juris cited iu Kar- 
valsky v. Becker, 29 N.E.2d 560, 
662, 217 Ind. 524, 131 A.L.R. 1074. 

25 C.J. p 1193 note 35. 

7. Ala.—Williams v. Hendricks, 22 
So. 439, 115 Ala. 277, 67 Am.S.R, 
32, 41 L.R.A. 650. 

25 <XJ. p 1193 note 37. 
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other words, the implication of authority which 
arises out of the relation of agent or servant is 
insufficient to impose liability on the principal or 
master, but he must have either concurred in the 
act or assented thereto^ except where the statute 
provides for compensatory damages rather than a 
penalty in its true sense.^ The act of the agent or 
servant must have been under express or neces¬ 
sarily implied authority.^® Jt is sufficient to prove 
a general authority to the agent to violate the stat¬ 
ute,and it is not necessary to prove that the prin¬ 
cipal had actual knowledge of every violation of 
the statute by the agent.^^ 

Where an act for which it is sought to enforce 
a statutory penalty is committed, not by defendant 
personally, but by his servant, he is entitled to show 
in defense that it was committed against his ex¬ 
press directions such directions must have been 
given in good faith and with an honest intent and 
desire, together with a reasonable expectation, 
that they should and would be obeyed.^^ An ex¬ 
press direction not to commit the act will not pre¬ 
vent liability from attaching to the employer, where 
from the nature of the servants employment he 
is vested with the duty of determining whether par¬ 
ticular circumstances fall within the prohibition of 
the statute enforcing the penalty,^® and under such 
circumstances the mere absence of the principal 
at the time the agent committed the act will not pre¬ 
clude liability.^® Further, where the statute makes 
it unlawful to perform a specific act by agent or 
otherwise, it has been held that the master is lia¬ 
ble for an act committed by his servant without his 
knowledge or consent,and even though contrary 
to his express directions.^s In any event a master 


cannot be held liable for a penalty for an act done 
by his servant, where he would not have been lia¬ 
ble if he had done the act himself.^^ 

Independent contractoTS. An employer is not lia¬ 
ble for the act of an independent contractor over 
which he has no direction or control ,20 but he may 
be held liable for a violation of the statute by the 
independent contractor where he permits the viola¬ 
tion to continue after the contract is ended.2l 

c. Liability of Servant or Agent 

A servant or agent may be liable for a penalty for 
his acts unless he does not come within the terms of the 
statute imposing the penalty. 

The rules applicable as to joint tort-feasors will 
not operate to impose liability for a penalty on 
one, not within the meaning of the statute imposing 
the penalty, who, under directions of another, per¬ 
forms the prohibited act;^^ but, where a statute im¬ 
poses a penalty on any person who shall commit 
a forbidden act, one who commits such an act as 
the employee or agent of another is liable,^3 and 
this is true although the agent committing the for¬ 
bidden act was ignorant of the facts which ren¬ 
dered such act unlawful.2^ Where, under the stat¬ 
utes, the act penalized is not regarded as a tort, 
it has been held that an agent is not individually 
liable for an act done in behalf of his principal.^s 

§ 7. Actions and Other Proceedings to En¬ 
force 

Actions and other proceeding to enforce penal¬ 
ties are discussed infra §§ 8-21. 

Examine Pocket Parts for later cases. 


8. Mo.—^Davis v. Missouri Real Es¬ 
tate Commission, App., 211 S.W. 
2d 737. 

K^.J.—Corpus Juris cited in Zuest v. 
Ingra, 38 A.2d 457, 458, 132 N.J. 
Liaw 37, affirmed 46 A.2d 810, 134 
]Sr.J.Law 15. 

25 C.X p 1194 note 38. 

Culpalble fault or omission 

Unless statute imposing penalty 
expresses a contrary intent, an em¬ 
ployer will be held liable only in 
case of some culpable fault or omis¬ 
sion on his part, and not for act of 
employee.—^Davis v. Missouri Real 
Estate Commission, Mo.App., 211 S. 
W,2d 737. 

9. Wis.— Bryan, v. Adler, 72 N.W. 
368, 97 Wis. 124, 65 Am.S.R. 39, 
41 L.R.A, 658. 

10. Ill.—Cushing v. Dill, 3 Ill. 460— 
Satterfield v. Western Union Tel. 
Co., 23 ni.App. 446. 


11. N.Y.—^Verona Cent. Cheese Co. 

V. Murtaugh, 50 N.Y. 314. 

25 C.X p 1194 note 41. 

12- N.Y.—^Verona Cent. Cheese Co. 
V. Murtaugh, supra. 

13- N.Y.—Westchester County v. 

Dressner, 48 N.Y.S. 963, 23 App. 
Div. 215—Thomas v. Williams, 95 
N.Y.S. 592, 48 Misc. 615. 

14. N.Y.—Westchester County v. 

Dressner, 48 N.Y.S. 953, 23 App. 
Div. 215. 

15- Iowa.—Dudley v. 'Sautbine, 49 

Iowa 650, 31 Am.R. 166. 

16- Mass.—Commonwealth v. Em¬ 
mons,' 98 Mass. 6. 

25 ,C.X p 1194 note 46. 

17- U.S.—U. S. V. Thomasson, D.C. 
Ind., 28 P.Cas.No.16,478, 4 Biss. 99. 

25 C.X p 1194 note 47, 
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18. Ill.—^Metropolitan Life Ins. Co. 
V. People, 70 N.E. 643, 209 Ill. 42. 

25 C.X p 1194 note 48. 

19. Ala.—^Russell v- Irby, 13 Ala. 
131. 

20. N.Y.—Buffalo v. Clement, 19 N. 
Y.S. 846. 

Pa,—Williamsport v. Williamsport 
Water Co., 7 Pa.Dist. 206. 

21. Ill.—Caldwell v. Pre-emption, 
74 IU.APP. 32. 

22. N.Y,—^Elmira v. Johnson, 136 N. 
Y.S. 471, 151 App.Div. 728. 

25 C.X p 1194 note 52. 

23. Va.—^Puckett v. Commonwealth, 
57 S.K 591, 107 Va. 844. 

25 C.X p 1194 note 63. 

24. Elan.—Emporia v. Becker, 90 P. 
798, 76 Kan. 181, 12 L.R.A.,N.S., 
946. 

25- Tex.—Wartman v. Empire Loan 
Co.. 101 S.W. 499, 45 Tex.Civ.App. 
469. 
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§ 8. - Nature and Form 

a. In general 

'b. Character as civil or criminal 

c. Contract or tort 

d. Popular and qui tarn actions 

e. Particular form of proceeding 

a. In G-eneral 

The mode of enforcement of penalties is a matter 
of iegisiative discretion. 

The mode in which penalties shall be enforced, 
whether at the suit of a private person or at the 
suit of the public, is a matter of legislative dis¬ 
cretion.^^ The legislature may provide for re¬ 
covery in an action by the state or an action by 
the injured person.27 

b. Character as Civil or Criminal 

(1) In general 

(2) Determination of character 

(3) Procedure generally 

(1) In General 

Whether the character of a proceeding to recover a 
penalty is civil or criminal depends largely on the terms of 
the statute imposing the penalty. 

A penal action is not necessarily a criminal pros¬ 
ecution,^ 8 notwithstanding it may be a suit to pun¬ 
ish an offense against the public.29 In the absence 
of a provision in the statute to the contrary,a sum 
certain or a sum which can readily be reduced to a 
certainty prescribed in a statute as a penalty for 
the violation of law may be, recovered by a civil 
action. This is true, although the sum may also 
be recovered in a proceeding which is technically 
criminal but if the statute by which the pen¬ 
alty is imposed contemplates recovery only by a 


criminal proceeding a civil remedy cannot be adopt- 
ed.32 The fact that criminal proceedings are in¬ 
stituted instead of the civil proceedings to which de¬ 
fendant is entitled under statute constitutes a fa¬ 
tal error where defendant is thereby deprived of 
rights to which he is entitled but, where defend¬ 
ant secures all the rights in one form of proceed¬ 
ing to which he would have been entitled in the oth¬ 
er, it has been held that the error in choice of the 
form of proceedings is immaterial.34 

(2) Determination of Character 
Whether a penal action Is civil or criminal may be 
determined by the form of the proceeding adopted or 
prescribed by the statutes. 

In some jurisdictions the character of a penal 
action as to whether it is civil or criminal is de¬ 
termined by the form of the proceeding adopted.35 
In other jurisdictions a proceeding, although civil 
in form, is deemed criminal in character where the 
purpose of the action is to recover for the state 
penalties for offenses against the state.36 The fact 
that the statute provides that the penalty shall be 
recovered by a civil action has been regarded as 
conclusive of the nature of the action-37 An action 
for the recovery of a sum as a forfeiture under a 
provision which does not attempt to provide for the 
imprisonment of a defendant in case of his failure 
to pay any sum adjudged is civil in its nature.33 
The fact that the proceeding is brought in the name 
of the state or of the people will not alone prevent 
it from being regarded as civil in its nature,33 nor 
is the fact that the proceeding may be commenced 
by a warrant for the arrest of defendant in itself 
sufficient to change the character of the proceeding 
from civil to criminal.40 Where the recovery goes 
entirely to the injured person and no part thereof 
goes to the state, the remedy is by a civil action.^^ 


26. N.Y.—^People v. Hyan, 243 N.Y. 

S. 644, 230 App.Div. 252. 

25 C.J. p 1181 note 46. 

27- Ky.—^Whitaker v. Green River 
Coal Co., 122 S.W.2d 1012, 276 Ky. 
43, 119 A.L..R. 1456. 

28. U.S.—^U. S. V. Oregon ebort 
Line R. Co., D.C.Idaho, 180 F. 483. 

25 C.J. p 1181 note 47. 

29. Okl.—Stout V. State, 130 P. 553, 
36 Okl. 744, 45 L.R.A.,N.S., 884. 

25 C.J. p 1181 note 48. 

80. TJ.S.-—Helvering v, Mitchell, 58 

S.Ct. 630, 303 U.S. 391, 82 L.Ed. 
917. 

25 O.J. p 1181 note 49. 

31. U.S.—Hepner v. U. S., 29 S.Ct 
474, 213 U.S. 103, 53 L.Ed. 720, 27 
L.R.A.,N.S., 739, 16 Ann.Cas. 960. 


32. U.S.—U. S. V. Claflin, N.T,, 97 i 

U. S. 546, 24 L.Ed. 1082- 
25 C.J. p 1182 note 51. 

33. La.—State v. Thompson, 10 La. 
Ann. 122—State v, Linton, 3 Rob, 
55. 

34. Ark.—^Kansas City, etc., R. Co. 

V, State, 37 S.W. 1047, 63 Ark. 134. 
La.—State v. Thomas, 12 Rob. 48. 

35. N.H.—State v. McConnell, 46 
A- 458, 70 N.H. 158. 

25 C.J. p 1182 note 55. 

36. U.S.—Iowa V. Chicago, etc,, R. 
Co., aC.Iowa, 37 F. 497, 3 L.R.A. 
654, 

25 C.J. P 1182 note 56. 

In Pennsylvaxiia 

<1) A suit for a penalty, while a 
civil action in form, is in essence a 
criminal proceeding, having for its 
sole purpose punishment of an indi¬ 
vidual for an offense against the 
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public.—Bachman v. Messina, 45 
Pa.Dist. & Co. 47. 

(2) Other particulars of Pennsyl¬ 
vania rule see 25 C.J. p 1182 note 56 
[a]. 

37. U.S.—^U. S. V. Southern Pac. Co., 

D. C.Cal., 162 F. 412, affirmed 171 
P. 360, 364, 96 C.C.A, 252, 256. 

25 C.J. p 1182 note 57. 

38. Wis.—^Kuder v. Waukesha Coun¬ 
ty, 178 H.W. 249, 172 Wis. 141. 

39. N.T.—^People v. Briggs, 20 N.E. 
820, 114 Isr.T. 56, 23 Ahb.N.Cas. 
108. 

25 C.J. p 1182 note 59. 

40. Ill.—Alton V. Kirsch, 68 III. 
261. 

25 C.J. p 1182 note 60. 

41. W.Va.—West v. Rawson, 21 S. 

E. 1019, 40 W.Va. 480. 

25 C.J. p 1182 note 61. 
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(3) Procedure Generally 

Procedure for recovery of penalties is, In the absence 
of a statute providing otherwise, governed by the rules 
applicable to civil actions. 

A civil action to enforce a penalty is, in the ab¬ 
sence of statutory provisions to the contrary, gov¬ 
erned by the rules applicable to the particular civil 
action brought and not by those which are applica¬ 
ble only to criminal prosecutions, although in 

some jurisdictions the proceeding is regarded as 
quasi-criminal.Under some statutes the pro¬ 
ceedings in penal actions are regulated by the code 
of practice in civil actions.^^ 

c. Contract or Tort 

Civil actions for recovery of penalties have been 
variously regarded as arising out of contract, and as 
based on tort. 

According to one view, a civil action for the 
recovery of a penalty is regarded as in the nature 
of an action ex contractu as being founded on the 
implied contract which every person enters into 
with the state to observe its laws.^^ According 
to another view, however, the right of action does 
not arise out of contract,^® but is based on tort^*^ 

d. Popular and Qui Tam Actions 

Where statutes so provide, resort may be had to a 
popular or qui tarn action for the recovery of a penalty. 

In some jurisdictions popular or qui tarn ac¬ 
tions have been provided by statute for the recovery 
of penalties.'^s Where an action to recover a pen¬ 
alty is authorized by the statute to be brought by 
any person it is called a *‘popular'^ action because 
given to the people at large.'^^ In popular actions 
the entire recovery may go to the prosecutor,^^ 
but the action is called a qui tarn action when the 


penalty is given in part to the prosecutor and the 
remainder to the sovereign or other public use,^^ 
the reason being that in such an action plaintiff 
was, at common law, described as one who sues for 
the king as well as for himself, qui tarn pro domino 
rege quam pro se ipso in hoc parte sequitur.52 
Where the statute gives a remedy by information, 
the common informer may proceed by way of infor¬ 
mation qui tam.SS Where the people are entitled to 
the entire penalty a proceeding qui tarn will not 
lie.54 An action qui tarn for a statutory penalty is 
a civil proceeding,while an information qui tarn 
is criminal.5^ 

e. Particular Form of Proceeding 

(1) In general 

(2) Debt or assumpsit 

(3) Indictment or information 

(1) In General 

The particular mode of procedure provided by stat¬ 
ute must be followed, but where no special mode is pre¬ 
scribed the penalty is to be collected by a civil action 
at law. 

Unless a special mode is provided by the statute 
imposing the penalty, the penalty is to be collected 
by a civil action at law.^? The action is to be 
adapted to the nature of the case and may be debt, 
assumpsit, trespass, or case, as the particular na¬ 
ture of the wrong or injury may require.^S Some 
statutes provide that in all cases not otherwise 
specially provided for, where the act or omission 
shall not be a misdemeanor, the penalty or forfei¬ 
ture may be sued for and recovered in a civil ac¬ 
tion in the name of the state and that it shall be 
prosecuted in the same manner as personal ac- 
tions.s^ 


42. Okl.—stout V. state, 130 P. 553, 
36 Okl. 744, 45 L..R.A.,N.S., S84. 

25 C.J. p 1182 note 62. 

43. Ga.—Sherman, etc., Co, v. Bitt- 
ini^, 105 S.E. 848, 26 Ga-App. 299. 

Mo.—^Woodward v. Conder, 33 Mo. 
App. 147. 

44- Ky.—Commonwealth v. Grand 
Cent. Bldg-., etc., Ass'n, 30 S.W. 
626, 97 Ky. 325, 17 Ky.L. 215. 

45- N.J.—Smith v. Hibler, Sup., 92 
A. 364. 

25 C.J. p 1183 note 66—1 C.J. P 1022 
note 75. 

46. Ill.—^Webster v. People, 14 Ill. 
365—Bowers v. Greene, 2 Ill. 42. 

47- Colo.—Corpus Juris cited in Sie- 
bers V. Disque. 76 P.2d 1108, 1109, 
102 Colo. 39. 

25 C.J. p 1183 note 68—1 C.J. p 1022 
note 78. 

48. N.J.—Lanni v. City of Bayonne, j 
72 A.2d 397, 7 N.J.Super. 169. ^ 


'49. U.S.—U. S. V. Griswold, D.C. 

Or., 24 P. 361. 

25 C.J. p 1183 note 69. 

50. N.T.—Lanni v. City of Bayon¬ 
ne, 72 A.2d 397, 7 N.J.Super. 169, 

51. U.S.—Salonen v. Farley, D.C. 
Ky., 82 F.Supp. 25. 

Iowa.—Stevenson v. Stoufer, 21 N 
W.2d 287, 237 Iowa 513. 

N.J.—Lanni v. City of Bayonne, 72 
A.2d 397, 7 N.J.Super, 169. 

25 C.J. p 1183 note 70—1 C.J. p 933 
note 55. 

52. U.S.—U. S. V. Griswold, r>.C.Or.. 
24 P. 361. 

53. Conn.—Canfield v. Mitchell, 43 
Conn. 169. 

25 C.J. p 1183 note 72. 

54. XJ.S.—^Washington v. Eaton, D. 
a, 29 F.Cas.No.17,228, 4 Cranch C. 
C. 352. 

Ill.—McNair v. People, 89 Ill. 441. 
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55. N.J.—^New Jersey S. P. C. A. v. 
Russ, 83 A. 961, S3 N.J.Law 450. 

25 C.J. p 1183 note 74. 

56. Conn.—Canfield v, Mitchell, 43 
Conn. 169. 

Mo.—State v. Hannibal, etc., R. Co., 
30 Mo.App. 494. 

57. N.Y.—New Jersey Fidelity & 
Plate Glass Ins. Co. v. Van 
Schaick, 259 N.T.S. 108, 236 App. 
Div. 223, affirmed 185 N.E. 721, 261 
N.y. 521—City of Buffalo v. Neu- 
beck, 204 N.T.S. 737, 209 App.Div. 
386—^People ex rel. Kane v. Sloan, 
90 N.T.S. 762, 98 App.Div. 450. 

58. W.Va.—Mapel v. John, 24 S.E. 
608, 42 W.Va. 30. 67 Am.S.R. 839, 
32 L.R.A. 800. 

25 C.J. p 1183 note 76. 

59. Wis.—State v. Grove, 46 N.W. 
532, 77 Wis. 448—Carter v. Dow, 
16 Wis. 298. 
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Where a statute gives a penalty and prescribes 
the form of remedy for its recovery, such form 
is exclusive.^O Where, however, a statute creates 
an offense, and, in a different clause, gives an ac¬ 
tion for the penalty,® 1 or where the statute covers 
only part of a general subject and gives additional 
remedies by way of penalties in a particular case 
for the enforcement of a common-law right,®- 
such additional remedy is not exclusive, and the 
common-law remedy still exists. A mere permis¬ 
sion in the statute to an informer to sue will not 
exclude other remedies for a violation of the stat¬ 
ute.®^ 

Motion. A penalty cannot be recovered by mo¬ 
tion under a statute providing that any person en¬ 
titled to recover money by an action under a con¬ 
tract may, on motion before any court which would 
have jurisdiction in an action, obtain judgment for 
such money after a specified notice.®^ 

Summary procedure. Where it does not clearly 
appear from the statute whether the penalty is to 
be recovered in a summary way or in the ordinary 
mode of proceeding, the latter method must be 
adopted.® 5 

(2) Debt or Assumpsit 

In the absence of statute prescribing a special mode 
of recovery, a penalty may be recovered by an action of 
assumpsit or debt, or by a civil action in the nature of 
an action of debt. 

Where a penalty is given by statute, and there 
is no specified mode of recovery prescribed, an 
action of debt, or, where fhe common-law forms 
of action have been abolished, a civil action in 
the nature thereof, will lie,®® and some statutes 
expressly so provide,®^ An action of debt may be 
brought on a statute providing that a penalty may 


be recovered by ''bill, complaint or information,” 
it being comprehended in the word "bill.”®® Where 
the government sues for a penalty in whole or in 
part, recovery may be by an action of debt.®^ An 
action in debt will lie for the recovery of the pen¬ 
alty notwithstanding the penalty is referred to as 
"damages” in the statute imposing it.*^® Where, 
under the provisions of the statute, before the 
amount of the penalty can be ascertained, the per¬ 
son liable must be found guilty of a misdemeanor, 
an action for debt will not lie.'^^ 

Assumpsit. Under the express provision of some 
statutes, an action for assumpsit may be brought 
for a penalty.*^2 Where the statute provides a 
remedy by action in the nature of debt, assumpsit 
may be brought.'^® 

(3) Indictment or Information 

(a) In general 

(b) Effect of other remedy on criminal 

prosecution 

(a) In General 

Penalties may, in a proper case, be recovered by In¬ 
dictment or information, and fine in the amount of the 
penalty imposed on the offender. 

Where a statute prohibits an act to be done un¬ 
der a certain penalty, although no mention is made 
of indictment, the person offending may be indicted 
and fined for the amount of the penalty,although 
under some authorities it is held that there must 
be further evidence of the intention of the legisla¬ 
ture to create an indictable offense.'^® Where no 
person is named to take the penalty, a forfeiture 
prescribed by statute for an offense created by 
statute is properly recovered by indictment'^® 
Where the statute provides that a portion of the 


60. Cal.—Corpus Juris quoted in 
Alameda County v. Freitas, 48 P. 
2d 165, 8 Cal.App.2d 653. 

Del.—Vitelli v. Mayor and Council 
of Wilmington, 199 A 283, 9 W-W. 
Harr. 336. 

S.C.—Globe Indem. Co. v. Cooper 
Motor Liines, 33 S.E1.2d 405, 206 S- 
C. 154. 

25 C.J. p 1185 note 94. 

61. Tenn.—Moore v. 'State, 9 Terg, 
353. 

Tex.—Phillips v. State, 19 Tex. 158. 

62. S.C.—Gibbes v. Beaufort, 20 S. 
C. 213. 

63- U.S.—IT. S* V. Bougher, C.C. 
Ohio, 24 F.Cas-No.14,627, 6 Mc¬ 

Lean 277. 

64. Va.—Western Union Tel. Co. 
V. Bright, 20 S.B. 146, 90 Va. 778. 


65. N.T.—^Bennett v. Ward, 3 Cai. 
259. 

» 

66. Del.—^Vitelli v. Mayor and Coun¬ 
cil of Wilmington, 199 A 283, 9 
W.W.Harr. 336. 

Tex.—Corpus Juris cited in Patton 
V. State, Civ.App., 62 S.W.2d 381, 
384—Waters-Pierce Oil Co. v. 
State, 106 S.W. 918, 48 Tex-Civ. 
App. 162. 

25 C.J. p 1183 note 80. 

67. U.S.—The Nashville, D.C.Ind., 
17 P.Cas,No.l0,023, 4 Biss. 188. 

25 C.J. p 1184 note 81. 

68. Pa.—Donahue v. Dougherty, 5 
Rawle 124. 

Va.—Sims v. Alderson, 8 Leigh 479, 
35 Va. 479. 

69. U.S.—Stockwell v. U. S., Me., 13 
Wall. 531, 20 L.Ed..49L 

25 C.J. p 1184 note 82. 
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70- Ala.—Spence v- Thompson, 11 
Ala. 746. 

71. Ill.—People V. Saline County 
Coal Co., 206 IlLApp. 266. 

25 C.J. p 1184 note 84. 

72. Mich.—Canal St. Gravel-Road 
Co. V. Paas, 54 N.W. 907, 95 Mich 
372. 

25 C.J. p 1183 note 79. 

73. W.Va.—Lynch v. Merchants’* 
Nat. Bank, 22 W-Va. 554, 46 Am.R. 
520. 

74. U.S.—^U, S. V. Stevenson, Mass,, 
30 S.Ct. 35, 215 U.S. 190, 54 L.Ed. 
153. 

25 C.J. p 1184 note 86. 

75. Gau—Swan v. State, 29 Ga. 616. 
25 C.J. p 1184 note 87. 

76. N.H.—State v. Waterhouse, 53 
A 304, 71 N.H. 48S. 

25 C.J, p 1184 note 88, 
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penalty shall be paid to the informer, the proceed¬ 
ing cannot be by indictment. 

Under some statutes express provision is made 
for the recovery of penalties by an indictment 
when no other mode is expressly provided.*^® By 
other statutes, where the statute violated creates 
an offense, notwithstanding another or different 
remedy for the recovery of the penalty may be 
specified in the law imposing it, the penalty may 
be recovered by indictment*^ ^ or by in formation. 
Some statutes prescribe that the procedure for 
recovery of a penalty shall be by information.^! 

(b) Effect of Other Remedy on Criminal 
Prosecution 

Whether a remedy provided by the statute is exclu¬ 
sive, preventing resort to a criminal prosecution, or 
cumulative, is determined by the terms of the statute. 

Where an act is already criminal and punishable 
•by indictment or information and a further mode 
of prosecution is given by statute, the statutory 
mode has been held to be cumulative and not by 
implication to take away the existing remedy. ^2 
Where, however, a new offense is created by stat¬ 
ute or, in other words, where an act not before sub¬ 
ject to punishment is declared penal or subject to 
any specific penalty or forfeiture and a mode 
pointed out by which it shall be prosecuted, that 
mode alone must be pursued,^2 and a criminal pros¬ 
ecution by indictment will not lie where another 
remedy is prescribed by the statute,^^ except in 
a case where the offense is new, but there is a 
general prohibitory clause distinct from the sec¬ 
tion giving the penalty,^5 or where the statute, in 
addition to giving a form of action, uses general 
words which show that no proper proceeding is 
intended to be excluded.The mere fact that a 
statute permits a civil action to be brought for the 
amount of the penalty does not exclude a resort 


to a prosecution by indictments'^ An indictment 
will lie where the statute imposing the penalty pro¬ 
vides that it may be recovered “by due process,”S8 
or by “suit,”S9 or “by any appropriate form of 
proceeding.”90 Where the statute pro'vides that 
the penalty may be recovered by bill, plaint, or in¬ 
formation, it has been held that an indictment will 
not lie.9! 

§ 9. - Statutory Provisions 

Where a statute providing a penalty is repealed or 
amended, the effect of such repeal or amendment on the 
remedy to be pursued is determined by the provisions of 
the repealing or amending statute. 

Where a law giving a penalty has been replaced 
by a new law which repeals the old, but contains a 
saving clause for penalties or forfeitures incurred 
before the repeal, such penalties must be recovered 
by means of the remedy given by the old law.92 
Where, however, the law is only amended, the 
statute must be followed as amended, although the 
cause of action arose before the change was made.93 
Where an amendatory section is added to a stat¬ 
ute imposing a penalty which prescribes a form 
of action different from that prescribed in pre¬ 
ceding sections which are retained, the provisions 
not intended to be in the alternative, the form of 
action contained in the latest of the sections must be 
pursued.94 

§10. - Conditions Precedent, Jurisdic¬ 

tion, and Time to Sue 

Compliance with statutory conditions precedent to 
recovery of a penalty is necessary, and express statutory 
or constitutional provisions usually determine what courts 
shall have Jurisdiction. 

A previous conviction on an indictment for vio¬ 
lation of a statute is not necessary to sustain a 
qui tarn action or action of debt for a penalty95 un- 


77. TT.S.—U. S. V. Laesckl. D.C.I11., 
29 P. 699. 

25 C.J. p 1185 note 89. 

78. Me.—State v. Grand Trunk R. 
Co., 59 Me. 189. 

79. Mo.—State v. Stewart, 47 Mo. 
382. 

80. Mo.—State v. Hannibal, etc., R. 
Co., 1 S.W. 133, 89 Mo. 671—State 
V. Wabash, etc., R. Co., 1 S.W. 
130, 89 Mo. 562. 

81. S.C.—Ward v. Tyler, 10 ‘S.C.H. 

22 . 

82. Mass.—Commonwealth v. Howes, 
15 Pick. 231. 

25 C.J. p 1185 note 1. 

83- N.C.—State v. Southern R. Co., 
59 S.B. 570, 145 N.C. 495, 13 L.R. 
A,.N.S., 966. I 

25 C.J. p 1185 note 2. I 


84. S.'C.—^Johnson W. Seaboard Air 
Line R. Co., 52 S.E. 644, 73 S.C. 36. 

25 C.J. p 118$ note 3. 

85. Md.—Keller v. State, 11 Md. 
525, 69 Am.D. 226. 

25 C.J. p 1186 note 4. 

86. IJ.S.—XJ. S. V. Craft, D.C.Ky., 43 
F. 374. 

25 C.J. p 1186 note 5. 

87. TJ.S.—^U. S. V. Stevenson, Mass., 
30 S.Ct. 35, 216 IJ.S. 190, 54 L.Ed. 
153. 

88- D.C.—^Ransdell v; Patterson, 1 
App.DjG. 489. 

89. Md.—Snowden v. State, 14 A. 

628, 69 Md. 203. 

25 C.J. P 1186 note 8. 
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90. U.S.—U. S. V. Craft, D.C.Ky.. 
43 P. 374—U. S. V. Moore, C.C.N. 
H., 11 P. 248—U. 'S. V. Abbott, C.C. 
Mass.. 24 F.Cas.No.14,416. 

91. S.C.—State v. Helgen, 28 S.C.L. 
310. 

25 C.J. p 1186 note 10. 

92. N.Y.—Myers v. Van Alstyne, 10 
Wend. 97. 

93. Mo-—^Barker v. Phelps, 39 Mo. 
App. 288. 

94. Me.—^Howard v. Bangor, etc., R. 
Co., 29 A. 1101, 86 Me. 387. 

Pa.—Stroudsburg v. Brown, 11 Pa. 
Co. 272. 

95. Ga.—^Payne v. Coursey, 20 Ga. 
585. 

25 C.J. p 1186 note 16. 
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less expressly made such a condition by the statute 
imposing the penalty.9 6 

Statutory provisions controlling the time with¬ 
in which proceedings for recovery of penalties may 
or must be brought are considered in Limitations 
of Actions § 89. 

Jurisdiction. Jurisdiction of particular courts in 
actions to recover statutory penalties is usually a 
matter of express constitutional or statutory pro¬ 
vision.^*^ Where the constitution or statute spe¬ 
cially prescribes the court in which the action 
shall be brought, no other court has jurisdiction.®^ 
A statute, however, which simply provides that 
the action may be brought before a particular court 
has been held not to exclude the jurisdiction of 
other courts of general jurisdiction.®® In the ab¬ 
sence of a statute to the contrary, actions for 
penalties are properly brought in courts of orig¬ 
inal jurisdiction,1 and no inferior court can take 
cognizance of such an action unless the jurisdic¬ 
tion is given to it in express terms,® although by 
statute such jurisdiction is frequently conferred.® 
Where distinct penalties may be joined, it is no 
objection that by so doing the amount in contro¬ 
versy is increased beyond the jurisdiction of a jus¬ 
tice of the peace, and the action must be brought 
in a superior court** 

A statute giving a particular court jurisdiction 
over actions for penalties imposed or authorized 
by the law of the state does not give it jurisdic¬ 
tion over actions for penalties imposed by federal 
laws, although they are recoverable in the state. 5 

Raising objection to jurisdiction. If the court 
has no jurisdiction over the subject matter of the 


penal action, advantage of the defect may be taken 
at any stage of the proceedings.® Want of juris¬ 
diction over person by reason of mere formal de¬ 
fects in the process and the like must be taken ad¬ 
vantage of by plea in abatement or other appro¬ 
priate remedy at the proper time or the objection 
will be waived.*^ 

§11. - Parties Plaintiff 

a. In general 

b. Joinder 

c. Control of proceedings 
a. In General 

Although the person who may sue to recover a 
penalty is primarily a matter of statutory regulation, 
in the absence of a statute providing otherwise, the ac¬ 
tion must be brought in the name of, and for the use of, 
the person who is entitled to receive the penalty. 

An action for a penalty must be brought in the 
name of a legal entity.® Unless the statute pro¬ 
vides otherwise, it must be brought in the name 
of, or for the use of, the person who is entitled 
to receive the penalty.® A private person cannot 
sue in his own name for a penalty unless it is 
given to him as the injured person^® or he is ex¬ 
pressly authorized to sue in his own name.^^ 
Where a penalty is given to any person who will 
sue for it, the action is properly brought in the 
name of such person.^® When only a part of the 
penalty goes to the informer, he must, according 
to some authorities, sue in an action qui tarn, and 
cannot sue in his own name alone.^® Under other 
authorities where the statute authorizes any per¬ 
son to sue, it is not necessary that he declare qui 
tarn, notwithstanding he is entitled to retain only 
a part of the penalty when recovered.!^ Where 


96. La.—Tissot v. Dubuclet, 33 La. 
Ann. 703. 

25 C.J. p 1186 note 17. 

97- N.J.—Woolley v. Bell, 55 A. 66, 
69 N.J.Law 581. 

25 C.J. p 1187 note 41. 

98. S.C.—Woodward v. South Caro¬ 
lina, etc., R. Co., 25 S.E. 146, 47 

S.C. 233. 

25 C.J. p 1188 note 42. 

99. Ala.—Tennessee Mut. Bldg., etc., 
Ass'n V. State, 13 So. 687, 99 Ala. 
197. 

25 C.J. p 1188 note 43. 

1. Wis.—State v. Egerer, 13 N.W. 
461, 55 Wis. 527. 

25 C.J. p 1188 note 44. 

2. Colo.—Weiss-Chapman Drug Co. 
V. People, 89 P. 778, 39 Colo. 374. 

25 C.J. P 1188 note 45. 

3. N.J.—^Rahway v. Hunt, 65 A, 164, 
74 H.J.Law 116. 

25 C.J. p 1188 note 46. 

70 C.J.S.—-26 


4. K.C.—Burrell v. Hughes, 21 IS.E. 
971, 116 N.C. 430. 

25 C.J. p 1188 note 47. 

5. N.J.—^Beasley v. Gottlieb, 35 A. 
2d 49, 131 N.J.Law 117. 

6. Va.—Western Union Tel. Co. v. 
Pettyjohn, 13 S.E. 431, 88 Va. 296. 

7. U.S.—Two Hundred and Fifty 

Barrels of Molasses v. U. S., C.C. 
L.C., 24 P.‘Cas.No.l4,293, Chase 

502. 

25 C.J. p 1188 note 49. 

8. Ind-—In re Burk, 118 N.B. 540, 
66 Ind-App. 435. 

Okl.—Chicago, etc., R, Co. v. State, 
153 P. 625, 52 Okl. 614. 

9. N.C.—^Hopkins v. Barnhardt, 27 
S.E.2d 644, 223 N.C. 617. 

25 C.J. p 1191 note 88. 

Body politic 

Where recovery of a penalty pre¬ 
scribed by a statute is sought, the 
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action must be prosecuted in the 
name of the body politic to which 
the penalty is made payable by the 
statutes.—^State v. McCurdy, 241 P. 
816, 115 Okl. 111. 

10. Tenn.—Corpus Juris ^ted in 
First Nat. Bank v. Coffey, 96 S.W. 
2d 270, 272, 170 Tenn. 469. 

25 C.J. p 1191 note 89. 

11- Ohio.—^Hilton v. Morse, 2 Ohio 

Dec. (Reprint) 292, 2 West.L. 

Month 316. 

12- Wis.—^Lynch v. The Economy, 
27 Wis. 69. 

25 C.J. p 1191 note 91. 

13. Iowa.—Stevenson v. Stoufer, 21 
N.W.2d 287, 237 Iowa 513. 

25 C.J. p 1191 note 92. 

14- N.C.—^Harrell v. Warren, 6 S.E. 

777, 100 N.C. 259. 

25 C.J. P 1191 note 93. 
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the penalty is applied, one half to the use of the 
party aggrieved, the latter may bring an action in 
his own name to recover the whole penalty, and 
need not declare qui tamA^ 

Where the statute provides that a penalty shall 
be sued for by the state’s attorney in the name of 
the people the suit may not be brought in the name 
of a private individual,and the fact that the in¬ 
former of a violation of the statute is entitled to 
part of the penalty gives him no right to maintain 
the action in his own name.^'^ Where the whole 
penalty goes to a city or borough, the corporate 
name of such city or borough should be used as 
plaintiff.is A constitutional provision that all writs 
and processes shall run, and all prosecutions shall 
be conducted in the name of the state, does not af¬ 
fect suits under penal statutes, which may be 
brought in the name of any person in the manner 
provided by the statute creating them.^9 A stat¬ 
ute prescribing that suit shall be brought in the 
name of the state prevents an action in any other 
method. 2 

A public officer may not, in the absence of statu¬ 
tory authority, maintain an action in his own name 
for penalties accruing to the state.^i In order to 
recover a penalty given to a town treasury, ac¬ 
tion should be brought in the name of the treasury 
and not in the name of one holding the office of 
treasurer.22 Under some statutes the action may 
be brought by the governor, attorney general, or 
solicitor general of the state for the benefit of an 
informer, where the act imposing the penalty 
makes no provision for any person bringing the 

suit.22 

Real party in interest. Where the statute pro¬ 
vides that the penalty imposed shall be recovered 
in a civil action brought by the commissioners 
of a state board in the name of the state, the state 
is the real party in interest and is the proper plain- 
tiff.24 


Consent of nominal plaintiff. Where the statute 
provides that actions to recover a specific penalty 
shall be brought in the name of the city, it has been 
held that, although there is no express requirement 
therefor, th**- consent of the city is essential where 
no part of the penalty goes to the informer.25 On 
the other hand, it has been held that a defendant, 
sued for a penalty to be recovered by certain offi¬ 
cers, under a statute providing that, if they do not 
sue on notice to them of the offense, a private per¬ 
son may do so in their names, is not entitled to 
have the action dismissed on the ground that it 
was brought without authority from the nominal 
plaintiffs and without notice to them, 2 6 and that, 
where a statute provides that an action may be 
instituted by any citizen in the name of the town 
to recover a penalty, defendant cannot object that 
such action cannot be brought in the name of the 
town without its consent.^'^ Where the name in 
which the action is brought is that of the people 
or of the state which may be used only by the 
proper state official, defendant is entitled to ob¬ 
ject that the authority to bring the action is not 
shown-28 Where defendant may object to plain¬ 
tiff’s capacity to sue, he must do so by demurrer 
or by allegation in his answer or the defect will be 

waived.29 

Proceedings by indictment Where an act pro¬ 
vides that the proceedings to recover a penalty 
must be by an indictment, it is necessarily implied 
that they are to be in the name of the state.^o 

b. Joinder 

Generally, the provisions of the statutes imposing 
the penalty determine whether there may or must be a 
joinder of parties plaintiff in actions to recover penalties. 

While it has been held that a penal action can¬ 
not be maintained by several persons jointly, as 
common informers,^! unless the statute imposing 
the penalty expressly authorizes such a proceed- 
ing,22 the contrary has been held where the ac- 


15. Ala.—Lewis v. Stein, 16 Ala. 
214, 50 Am.D. 177. 

25 C.J. p 1192 note 94. 

16. Ill.—People V. Columbia Nat. 
Life Ins. Co., 1S7 IIl.App. 37. 

17. Ill.—People V. Columbia Nat. 
Life Ins. Co., supra. 

18. Me.—Dexter v. Blackden, 45 
A. 525, 93 Me. 473. 

25 C.J. p 1192 note 96. 

19. S.C.—Johnson v. Seaboard Air 
Line R. Co., 52 S.E. 644, 73 S.C. 
36. 

20. Tex.—^Davis v. Pullman Co., 79 
S.W. 635, 34 Tex.Civ.App. 621. 

21. Oliio.—^Hunter v. Field, 20 Ohio 
340. 


22. Vt.—^Everts v. Allen, 1 D.Chipm. 
116. 

23. Ga.—McDaniel v. Gate City 
Gas-Lig-ht Co., 3 S.E. 693, 79 Ga. 
58—O'Kelly v. Athens Mfg. Co., 36 
Ga. 51. 

24. Fla.—State v. Florida R. Co., 
68 So. 667, 69 Fla. 564. 

25 C.J. p 1192 note 2. 

25. Pa-—Clauchs v. Pittsburgh, 31 
Pa.Super. 331. 

26. N.T.—^Excise Comrs. v. Purdy, 
36 Barb. 266, 13 Abb.Pr. 434, 22 
HowPr. 312, 506. 

25 C.J. p 1192 note 4. 
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27. Me.—Dexter v. Blackden, 46 A. 
525, 93 Me. 473. 

28. N.T,—People v. Lamb, 32 N.Y.S. 
584, 85 Hun 171—People v. Bel¬ 
knap, 12 N.Y.S. 143, 58 Hun 241. 

29. N.Y.—People v. Lamb, 32 N.Y.S. 
684, 85 Hun 171. 

30. Me.—State v. 'Stinson, 17 Me. 
154. 

25 C.J. p 1192 note 8. 

31. Mass.—^Vinton v. Welsh, 9 Pick. 
87. 

25 C.J. p 1192 note 9. 

32. Pa.—Commonwealth v. Winches¬ 
ter. 3 Pa.L.J. 34, 3 Pa.L.J.B. 34, 
4 Pa.L.J. 371. 
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tion is regarded as based on contract.^S Where ' 
the action must be brought in the name of the per¬ 
son suing for the penalty, the joining of additional 
parties is neither necessary nor proper.^ ^ In a 
qui tarn action the state or other for whom defend¬ 
ant sues as well as for himself is not, according 
to some authorities, a proper party to the suit and 
should not join as plaintiff,^5 although the con¬ 
trary has also been held;^^ and the statute may ex¬ 
pressly provide that the person entitled to a part 
of the penalty when recovered may join with the 
state in an action to recover it.^"^ Where the stat¬ 
ute gives the penalty to any person who shall sue 
for it, it has been held that this precludes an ac¬ 
tion by two or more ;38 but it has been held other¬ 
wise where a general statute provides that a singu¬ 
lar number employed in a statute may be read in 
the plural also.39 

Where the right to sue is given to the party ag¬ 
grieved, those who have suffered a joint injury may 
unite as plaintiffs.'^® Where such a statute is strict¬ 
ly penal, it is unnecessary for all those jointly in¬ 
jured to unite in bringing the action.On the 
other hand, if the object of the statute is primarily 
to benefit the party aggrieved, it seems that those 
jointly injured must bring a joint action, as the 
penalty is indivisible.^^ 

c. Control of Proceedings 

Control of the proceedings to recover a penalty rests 
generally with the plaintiff, 

A strictly qui tarn action is under the exclusive 
direction and control of plaintiff who brings it,^^ 
although he cannot discontinue or compound it 
without leave of court,^^ and on such terms as 
the court in its discretion may impose, *^5 other¬ 


wise the cause wull stand as though no action had 
been brought, and will not bar another suit for 
the same penalt}^'^® Where the action is brought by 
a public officer under a statute making it his duty 
to sue for and recover certain penalties, he is en¬ 
titled to control the action, and may settle or dis¬ 
continue it without leave of court.^^ When, how¬ 
ever, the action is prosecuted by others in the name 
of such public officer, the latter cannot control the 
action.*^S if the action is brought by the state or 
other body politic, it is "within the absolute con¬ 
trol of its officers, no matter what interest an in¬ 
former may have in the penalty.^® An informer 
who is not a party to the original proceeding can¬ 
not come into a proceeding instituted by the attor¬ 
ney general for the sole use of the government 
against the wishes of the attorney general.^® 

§ 12. - Parties Defendant 

Where a penalty is imposed for the commission of an 
offense which several may and do jointly commit, they 
may be Joined as defendants, or proceeded against sever¬ 
ally; but the terms of the statute may forbid a joint 
action. 

Where a penalty is imposed for the commission 
of an offense which several may and do jointly com¬ 
mit, the wrongdoers may be sued either jointly^i 
or severally,52 but plaintiff can have but one sat¬ 
isfaction. Where, however, a statute prescribes 
a separate penalty against each offender, several 
defendants cannot, according to one view, be joined 
in the same action.^^ According to another view, 
however, the several defendants may be joined and 
the penalty recovered against each.5-^ Nonjoinder 
of a party defendant, in an action of debt for a 
penalty, must be taken advantage of by plea in 
abatement's 


33. N.'C.—Carter v. * Wilmington, 

etc., R. Co., 36 S.E. 14, 126 N.C. 
437. 

34. N.C.—^Hopkins v. Barniiardt, 27 
S.E.2d 644, 223 N.C. 617. 

35. N.C.—Martin v. Martin, 50 N.C. 
346. 

Pa.—Blessington v. Commonwealth, 
14 A, 416, 10 Pa.Cas. 509. 

36. Ky.—^Perrit v. Crouch, 5 Bush 
199. 

25 CJ. P 1192 note 13. 

37. Wis.—State v. Wisconsin Cent. 
R. Co., 107 N.W. 295, 128 Wis. 79. 

38- XJ.S.—^Perrett v. Atwill, C.C., 8 
F.Cas.No.4,747, 1 Blatchf. 151, 4 
N.Y.Leg.Obs. 215, 294. 

39. Conn.—^Wells v. Cooper, 17 A. 
281, 67 Conn. 52. 

40. W-Ya.—Selvey v. Grafton Coal 
& Coke Co., 79 S.E. 656, 72 W.Va. 
680. 

25 C.J. p 1192 note 18. 


41. N.J.—Phillips V. Bevans, 23 N. 
J.Law 373. 

Vt.—Forbes v. Davison, 11 Yt. 660. 

42. Tex.—^Alston v, Orr, Civ.App., 
105 S.W. 234. 

25 C.J. p 1193 note 20. 

43- Ill.—Samuel v. Sherman, 48 N. 

.E. 576, 170 Ill. 265. 

25 C.J. p 1193 note 21. 

44. N.Y.—Brad way v. Le Worthy, 
9 Johns. 251. 

25 C.J. p 1193 note 22. 

45. N.Y.—^Bradway v. Be Worthy, 
supra. 

46. Mass.—Wheeler v. Goulding, 13 
Gray 539—Raynham v. Rouiise- 
ville, 9 Pick. 44. 

47. N.Y.—Bellinger v. Birge, 7 N. 
Y.S. 695, 8 N.Y.S. 174, 54 Hun 511 
-— Olp V. Leddick, 14 N.Y.S. 41. 
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48- N.Y.—Record v. Messenger, 8 
Hun 283. 

49. U.S.—Confiscation Cases, La., 
7 Wall. 454, 19 L.Ed. 196. 

Ill.—^People V. Columbia Nat Life 
Ins. Co., 187 IlLApp. 37. 

25 C.J. p 1193 note 27. 

50. U.S.—Francis v. U. S., Mo., 5 
Wall. 338, 18 L.Ed. 603. 

51. Ind.—B alley v. Washington 
Theatre Co., 41 N.E.2d 819, 112 
Ind.App. 336. 

25 C.J. p 1194 note 56. 

52. Mass.—Burnham v. Webster, 5 
Mass. 266. 

25 ax p 1194 note 57. 

53. Yt.—Slack v. Gibbs, 14 Yt 357. 

25 C.J. p 1195 note 58. 

54. U.S.—U. S. V. Babson, D.C.Me., 
24 F.Cas.No,14,489, 1 Ware 450. 

55. N.H.—Powers v. Spear, 3 N.H. 
35. 
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§13. - Process 

a. In general 

b. Indorsements and references to stat¬ 

utes 

c. Waiver and cure of defects 
a. In G-eaieral 

strict compliance with statutory provisions as to proc¬ 
ess is necessary. The proper form of process will de¬ 
pend on the nature of the action. 

The process in a proceeding to enforce a penalty 
must comply strictly with any requirements pre¬ 
scribed by statute.^® Where the proceeding is re¬ 
garded as civil, it should be begun by summons and 
the issuance of a warrant is improper^"^ except 
where it is a proper form of civil process.^^ A 
criminal proceeding, however, is to be begun by 
warrant.^® By statute it is sometimes provided 
that an action to recover a penalty may be begun 
either by capias or summons®® or the issuance of 
an order of arrest is authorized.®^ 

Under the view that the action is based on con¬ 
tract rather than on tort, it has been held that the 
proper form of summons is that prescribed for an 
action on contract.®^ Where common-law forms 
of action are retained, it should appear from the 
process that the proper form for the recovery of 
the penalty sought is being pursued.®^ The name 
of the informer should appear on the writ in a qui 
tarn action for a penalty,®^ Where on substan¬ 
tially the same facts a person may be liable to 
penalties under two distinct statutes, notice for a 
motion for a penalty should inform him as to 
which of the statutes it will be sought to enforce.®^ 
The process need not conclude ''contra formam 
statuti.”®® 


b. Indorsements and References to Statutes 

(1) Necessity and sufficiency 

(2) Effect of failure to indorse 

(1) Necessity and Sufficiency 

It is generally required that reference to the statute 
imposing the penalty be indorsed on the process, with 
a description of the statute sufficient to identify it with 
convenient certainty. 

In actions for the recovery of statutory penalties 
it is usually required that a general reference to 
the statute shall be indorsed on the summons,®'^ 
with such a description of the statute as will iden¬ 
tify it with convenient certainty,®® and specifying 
the section of the statute claimed to have been 
violated.®® Such a statute has been held to apply 
to actions for penalties whether brought by a 
private person or by the people.*^® Under some pro¬ 
visions the name of the prosecutor as well as the 
title of the statute must be indorsed on the proc- 
ess.'^i It is sometimes provided that the magistrate 
issuing the original process shall make a minute 
on the writ under his official signature of the date 
of his signing it.'^^ it has been held not neces¬ 
sary to indorse on the summons the authority to 
serve it.'^ 

(2) Effect of Failure to Indorse 

The failure to indorse on the process a reference to 
the statute under which the penalty is sought is fatal 
on objection. 

In an action for a statutory penalty, failure to 
indorse on the process a general reference to the 
statute, when required by statute, is fatal on ob- 
jection,'^^ and the service gives the court no juris¬ 
diction over defendant's person.'^^ Advantage may 
be taken of a failure to make such indorsement 


■56. Ky.—^McCall v. Justices Clark 
County Ct., 1 Bibb 516. 

25 C.J. p 1195 note 63. 

57. N.J.—Oliver v. Larzaleer, 6 N. 
JXaw 605. 

25 C.J. P 1195 note 65. 

58. Va.—Ktang-er v. Commonwealth, 
60 S.E. 67, 107 Va. 872. 

25 C.J. p 1195 note 66. 

,59. Conn.—^Houghton v. Havens, 6 
Conn. 305. 

25 C.J. p 1195 note 67. 

-60. N-J.—Champion v. Pierce, 11 N. 
J.Law 196. 

25 C.J. P 1195 note 68. 

.61, U.S.—'IT. >S. V. Griswold, D.C.Or., 
26 F.Cas.No.15,266, 5 Sawy. 25— 
U. S. V. Walsh, P.C.Or., 28 F.Cas. 
No.16.635, 1 Abb, 66, Deady 281. 
.62. N.T.—McCoun v. New York 
Cent., etc., B. Co., 7 Lans. 75, ap¬ 
peal dismissed 50 N.Y, 176, 

..25 C.J. P 1196 note 71. ^ 


63. S.C.—Garlington v. Kennedy, 16 
S.C.Li. 424. 

25 C.J. P 1195 note 72, 

64. Pa.—Commonwealth v. Evans, 
20 Leg’.Int. 133. 

25 C.J. p 1195 note 73. 

65. Ky.—^Judy v. Howard, 2 Mete. 
44. 

66. S.C.—Garlington v. Kennedy, 16 

S.C.L. 424. * 

Tenn.—^Kirby v. Rice, 8 Yergr. 442. 

67. N.J.—Oliver v. Larzaleer, 5 N. 
J.Law 513. 

25 C.J. p 1195 note 76. 

Xf a copy of the complaint is not 
served with the summons, a general 
reference to the statute under which 
suit is brought must be indorsed on 
the summons.—^Payton v. McConnell, 
70 N.Y.S. 679, 61 App.Div. 447. 

68. N.Y.—^Burdick v. Erie R. Co., 92 
•N.Y.S. 122. 

25 C.J. p 1196 note 77. 
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69- N.Y.—^People v. Lefkoff, 263 N. 

Y.S. 297, 147 Misc. 70. 

25 C.J. p 1196 note 78. 

70. N.Y.—People v. O’Neil, 8 N.Y.S. 
123, 54 Hun 610. 

25 O.J. p 1196 note 79. 

71. N.J.—Miller v. Stoy, 5 N.J.Law 
476—^Hageman v. Van Doren, 6 N. 
J.L.J. 310. 

72. Vt.—Brighton v. Kelsey, 59 A. 
833, 77 Vt. 258. 

25 C.J. p 1196 note 81. 

73. N.Y.—New York v, Millen, 13 
Paly 458. 

74. N.J.—^Hayes v. Storms, 45 A 
809, 64 N.J.L<aw 614—^Hagexnan v. 
Van Poren, 6 N.J.L.J. 310. 

75. N.Y.—Bissell v. New York Cent.i 
etc., R. Co., 67 Barb. 386. 

25 C.J. p 1196 note 83. 
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■on the summons by special appearance supported 
'by affidavit, which must state the source of the 
information of the affiant, and the grounds of his 
belief, that the action is brought on a penal stat¬ 
ute.*^ 6 It 'vvill not be too late, where the fact does 
not appear of record, for defendant to move to 
■set aside service, when the proceedings develop 
the real object of the suit.'^'^ 

c. Waiver and Cure of Defects 

Want of process and formal defects in process may be 
■waived. 

Want of process and all formal defects contained 
in it are waived by a voluntary appearance of de¬ 
fendant without objection.'^S a. failure to indorse 
•on the summons a reference to the statute, as re¬ 
quired by law, is an irregularity within this rule,*^^ 
as is also the failure to indorse the day, month, 
and year upon the writ^o The fact that a penal 
action has been commenced by criminal instead of 
•civil process does not constitute a defect so seri¬ 
ous that it may not be thus waived.^! Failure of 
the summons to state the use to which the penalty 
is to be applied if regarded as constituting a de¬ 
fect is waived by a general appearance.®^ 

§ 14. - Abatement 

Unless otherwise provided by statute, actions and 
•causes of actions for recovery of penalties abate on the 
■death of either party. Where a prior action is pending, 
a second suit for the same cause by another plaintiff must 
abate. 


In the absence of express statutory provision 
to the contrary, actions and causes of action for 
the recovery of statutory penalties do not survive, 
and, in the case of a pending action, the death of 
either party, plaintiff or defendant, is an incurable 
abatement.S3 Such an action, although in form 
ex contractu, as in the case of an action of debt, 
is within the rule that personal actions die with 
the person.®^ 

This rule has been applied, for example, in ac¬ 
tions to recover statutory penalties against liquor 
dealers for violations of their bonds against 
the owners of resorts in which money has been lost 
at gambling;®*^ for usuryfor wrongfully is¬ 
suing marriage licenses without consent of par¬ 
ent or guardianfor violation of statutes gov¬ 
erning removal of paupers;®® against officers for 
taking illegal fees,®® or for fraudulently and col- 
lusively settling a suit by the municipality,®^ or 
for violation of their official bonds;®® against a 
merchant for postdating items of an account;®® 
for waste ;®'^ for willful cutting of plaintiffis forest 
trees;®® for making false answers on a statutory 
examination;®® or for violation of the revenue laws 
of the United States.®*^ 

To the general rule that an action or cause of 
action for a penalty does not survive, certain ex¬ 
ceptions have been recognized under the statutes 
or practice in some jurisdictions,®® and the rule 


*76. N.T.—^Delisser v. New York, 
etc., R. Co., 14 N.Y.S. 382, 59 N.Y. 
Super. 233, 20 N.Y.Civ.Proc. 312. 

25 C-J. p 1196 note 85. 

77. N.Y.—Delisser v. New York, 
etc., R. Co., 14 N.Y.S. 382, 59 N.Y. 
Super. 233, 20 N.Y.Civ.Proc. 312— 
Lassen v. Aronson, 21 N.Y.S. 452, 
29 Abb.N.Cas. 114. 

78. Ill.—Coulterville v. Gillen, 72 
Ill. 599. 

25 C.J. p 1196 note 87. 

79. XT.S.—^Brown v. Pond, D.C.N.Y., 
5 P. 31. 

25 C.J. p 1196 note 88. 

80. Vt.—Grandy School Dist. No. 
1 V. Austin, 46 Vt. 90. 

25 C.J. p 1197 note 89. 

81. Ill.—^Ewbanks v. Ashley, 36 Ill. 
177. 

25 ax P 1197 note 90. 

•82. N.X—State v. Lakewood Mar¬ 
ket Co., 88 A. 194, 84 N.XLaw 512. 

•83. U.S,—Bowles v. Montgomery, 
D.C.Pa., 66 ip.Supp. 889, aflarmed, 
C.C.A., Porter v. Montgomery, 163 

. P.2d 211—^Brown v. Cummins Dis¬ 
tilleries Corporation, D.C.ICy., 56 
F.Supp. 941. 

Conn.—^Porpora v. City of New 
Haven, 187 A. 668. 122 Conn. 80. 


Iowa.—Stevenson v. Stoufer, 21 N. 

W.2d 287, 237 Iowa 513. 

Mass,—^E. S. Parks Shellac Co. v. 
Harris, 129 N.E. 617, 237 Mass. 
312. 

Tex.—Smith v. Basham, Civ.App., 
227 S.W.2d 853, error granted— 
Whorton v. Nevitt, Civ.App., 42 S. 
W.2d 1056. 

1 C.J. p 209 note 11. 

84. Ala.—Fairley v. Davis, 6 Ala, 
375. 

1 C.X p 209 note 12. 

85. Tex.—^Johnson v. Rolls, 79 S.W. 
513, 97 Tex. 453. 

1 C,X p 209 note 13. 

86. Mass.—^Yarter v, Flagg, 9 N.E. 
649, 143 Mass. 280. 

87. U.S.—Barringer v. Jefferson, 

Standard Life Ins, Co., D.C.S.C., 9 
F.Supp. 493. 

Tex.—^Whorton v. Nevitt, Civ.App., 
42 S.W.2d 1056. 

1 C.J. p 209 note 15. 

form of remedy provided is not 
controlling in determining whether 
action under statute to recover dou¬ 
ble amount of usurious interest paid 
is one for penalty, as regards abate¬ 
ment.—Whorton v. Nevitt, supra. 
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88. N.C.—Wallace v. McPherson, 
51 S.E. 897, 139 N.C. 297. 

1 C.J. p 209 note 16. 

89. Vt.—^Winhall v. Sawyer, 45 Vt. 
466. 

90. Pa.—^Reed v. Gist, 7 Serg. & R. 
183. 

1 C.J. p 209 note 17. 

91. Okl.—State ex rel. Mitchell v. 
City of Shawnee, 31 P.2d 552, 167 
Okl. 582, 92 A.L.R. 948. 

92. N.C.—Fite v. Lander, 62 N.C. 
247. 

1 C.J. p 209 note 18. 

93. Tex.—^Watson v. Loop, 12 Tex. 

11 . 

94. N.C.—Brown v. Blick, 7 N.C. 
511. 

95. Mass.—^Little v. Conant, 2 Pick, 
527. 

96. Mass.—Stillman v. Hollenbeck, 
4 Allen 391. 

97. U.S.—U. S. V. De Goer, D.C.N. 
Y., 38 F. 80— U. S. V. Korn, D.C. 
Pa.. 26 F.Cas.No.15,543, Gilp. 49. 

98- Ark.—^Wilson v. Young, 25 S.W. 

870, 58 Ark. 593. 

1 aJ. p 210 note 24. 
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has been held not to apply in the case of the death 
o£ a coplaintiff.^^ 

Prior action pending. In qui tarn actions for the 
recovery of a penalty, where a suit for the same 
cause has been instituted by a third person, the 
second action must abate since the person who first 
sues is entitled to the penalty to the exclusion of 
all others.! In some of the decisions the pendency 
of the prior suit has been treated as groimd for 
plea in abatement,^ while in others it has been 
considered matter in bar.^ 

§ 15. - Pleading and Evidence 

a. Complaint, declaration, or petition 

b. Plea or answer and subsequent plead¬ 

ings 

c. Amendments 

d. Issues, proof, and variance 

e. Evidence 

a. Complaint, Declaration, or Petition 

(1) Sufficiency in general 

(2) Reference to, or recital of, statute 

(3) Conclusion against form of statute 

(4) Joinder of offenses or penalties 

(5) Particular allegations 

(6) Aider by verdict 

(1) Sufficiency in General 
It is generally held that pleadings to recover penalties 


must be construed strictly and must contain all allega¬ 
tions necessary to a recovery. It may be sufficient to 
lay the offense in the language of the statute, and It may 
be necessary to negative exceptions in the statute. 

According to the generally accepted rule, pro¬ 
ceedings to recover statutory penalties are so far 
criminal in their nature that the pleadings must 
be strictly construed,^ and some authorities require 
the same certainty as is required in an indictment.^ 
However, in some jurisdictions the liberality of 
construction applicable to pleadings in civil ac¬ 
tions generally is permitted. ^ 

The facts constituting the gravamen of the ac¬ 
tion should be clearly and distinctly stated,^ in 
order that it may appear that the case is within the 
statute.^ All issuable facts must be pleaded,^ and 
every requirement of the statute imposing the 
penalty is an issuable fact.!® Even in a penal ac¬ 
tion, plaintiff is required to state only the facts 
which bring his case clearly within the statute,!! 
and, with respect to formal allegations, the plead¬ 
ings are governed by the liberal rules applicable 
to civil actions generally.!^ 

General allegations are insufficient,!3 and no ma¬ 
terial fact may be left to inference or conjecture.!^ 
The offense must be directly charged.!^ It is insuf¬ 
ficient to allege that plaintiff had reason to suspect 
that defendant was the wrongdoer.!® 

A petition to recover a statutory penalty may 
be sufficient to state a cause of action at common 


99. Vt.—Wright v. Eldred, 2 D. 

Chipm. 37. 

1 C.J. p 210 note 25. 

1. Mass.—Commonwealth v. Church¬ 
ill,'5 Mass. 174. 

IZLdictmexit and action for penalty 
A former action pending for a 
penalty will abate a subsequent in¬ 
dictment to recover the same penal¬ 
ty.—Commonwealth v. Churchill, su¬ 
pra. 

XTnder Immigration Act, allowing 
a penalty for the importation of a 
contract laborer to be recovered by 
the United States or by any person 
who should first sue therefor, an 
action by an individual while it was 
pending would prevent an action by 
any other person, including the 
United States, for the same viola¬ 
tion.—United States v. Dwight Mfg. 
Co., D.C.Mass., 213 P. 522. 

2. Mass.—Commonwealth v. Church¬ 
ill, 5 Mass. 174. 

1 C.J. P 83 note S7. 

3. Ky.—Anderson v. Barry, 2 J.J. 
Marsh. 265. 

1 C.J. P 83 note 88. 

4. U.S.—Connolly v. U. S., C.C.A. 
Mont., 149 F.2d 666. 

Tex.—^Ford Motor Co. v. State, 175 


S.W.2d 230, 142 Tex. 5—Childers 
V. Texas & N. O. R. Co., Civ.App., 
89 S.W.2d 478, error dismissed. 

25 C.J. p 1197 note 93. 

5. Tex.—Ford Motor Co. v. State, 
175 S.W.2d 230, 142 Tex. 5—Gor¬ 
don V. Busick, Civ.App., 203 ‘S.W. 
2d 272—Corpus Juris cited iu Cul¬ 
ver V. State, Civ.App., 95 S.W.2d 
749, 750—'Childers v. Texas & N. 
O. R. Co., Civ.App., 89 S.W.2d 478, 
error dismissed—Roosth v. State, 
Civ.App,, 85 S.W.2d 1083, error 
dismissed—Corpus Juris cited in 
Johnson Refinery v. State, Civ. 
App., 85 S.W.2d 948, 950. 

25 C.J. p 1197 note 94. 

6. Wis.—State v. Zillman, 98 N.W. 
543, 121 Wis. 472. 

7. Ky.—Ormsby v. Louisville, 79 
Ky. 197, 2 Ky.D. 66, 297. 

25 C.J. P 1197 note 96. 

8. Ind.—^Reese v. Western Union 
Tel. Co., 24 N.E. 163, 123 Ind. 294, 
7 L.R.A. 583. 

25 C.J. p 1198 note 97. 

9. Tex.—'Cross v, Wilson, Civ.App., 
33 S.W.2d 575. 

10- Tex.—^Ford Motor Co. v. State, 
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175 S.W.2d 230, 142 Tex. 5—Cross 
V. Wilson, Civ.App., 33 'S.W.2d 575. 

11. Mo.—State v, Nolle, App., 187 
S.W. 896, reversed on other- 
grounds, Sup., 203 S.W. 956. 

12. U.S.—Pish V. Manning, D.C.]Sr.- 
Y., 31 F. 340. 

25 C.J. p 1198 note 5. 

13. S.D.—Kirby v. Western Uniom 
Tel. Co., 57 N.W. 202. 4 S.D. 463. 

25 C.J. p 1198 note 1. 

14. Tex.—Roosth v. State, Civ.App.,. 
85 S.W.2d 1083, error dismissed— 
Corpus Juris cited in Johnson Re¬ 
finery V. State, Civ.App., 85 S.W.2d 
948, 950. 

26 C.J. p 1198 note 2. 

Beasonahle intendments not indulged’ 
Rule that all reasonable intend¬ 
ments favor petition based on breach 
of duty owed to plaintiff is inapplica¬ 
ble to petition to enforce penalty.— 
Ford Motor Co. v. State, 175 S.W.2d: 
230, 142 Tex. 5—Cross v. Wilson,. 
Tex.Civ,App., 33 S.W.2d 675. 

15. Conn.—^Hotchkish v. Tuttle, 1 
Root 438. 

25 C.J. p 1198 note 3. 

16. Conn.—^Hotchkish v. Tuttle, su^ 
pra. 
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law, although it is insufficient under the statute 
which the pleader seeks to invoke.i’^ 

Following language of statute. In an action on 
a penal statute it is sufficient to lay the offense in 
the words of the statute,^8 unless such language is 
so indefinite, obscure, and uncertain that the stat¬ 
ute fails to define what acts shall be deemed an 
offense.19 jt is not sufficient to follow the precise 
terms of the statute where by so doing the dec¬ 
laration does not set out a cause of action accord¬ 
ing to the legal meaning of the statute.^® 

Negativing exceptions in statute. Where there 
is an exception in the enacting clause of a penal 
statute, plaintiff suing under it must show that de¬ 
fendant is not within it; but, if the exception is 
in a subsequent section, it must be pleaded in de¬ 
fense to avoid the penalty.^i 

Variance between writ and declaration. Accord¬ 
ing to some authorities plaintiff may declare gen¬ 
erally in his process or writ and qui tarn in his 
declaration 2* according to other authorities, how¬ 
ever, such a variance is fatal,^3 and it has been held 
that the writ cannot be amended so as to convert 
an action in the name of plaintiff into a qui tarn 
action.^^ 

(2) Reference to, or Recital of, Statute 

(a) Necessity 

(b) Sufficiency 

(a) Necessity 

It is generally regarded as sufficient in a pleading 
for a recovery of a penalty to state the facts showing 
a violation of the statute without a recital or specific 
reference to it. 
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Except as the rules of pleading have been lib¬ 
eralized, a declaration, information, or indictment 
for the recovery of a penalty for the violation of 
a statute must show by explicit reference what stat¬ 
ute has been violated in other words, the stat¬ 
ute must not only be pleaded, but must be counted 
on, 26 and a complaint is demurrable unless it 
both pleads the facts essential to the action and 
expressly refers to the statute under which the 
action is brought.In many jurisdictions, however, 
it is now regarded as sufficient to state the facts 
showing a violation of the statute without a re¬ 
cital or specific reference to it.^s The necessity 
for pleading facts sufficient to bring a case with¬ 
in the statute is not obviated by express reference 
to the statute.29 

(b) Sufficiency 

Where the pleading is otherwise sufficient, a general 
reference to the statute imposing the penalty is ordinarily 
all that is required. 

Where the pleading contains an averment of 
facts bringing the case within the terms of the 
statute, a general reference to the statute imposing 
the penalty is ordinarily regarded as sufficient.^^^ 
In some instances a general allegation of liability, 
with respect to the statute, by section and chap¬ 
ter, is permitted by statute to take the place of 
a particular statement of the facts,3i but certainty 
of reference is requisite.22 Although such a dec¬ 
laration is permitted, if plaintiff goes further and 
undertakes to state the facts constituting the of¬ 
fense he will be held to the strict rule of the com¬ 
mon law.23 A statutory provision which requires 
the summons to be indorsed with a general refer¬ 
ence to the penal statute has no reference to the 


17 . Mo.—state v. Missouri. Pac. R. 
Co., 144 S.W. 1088, 240 Mo. 35.' 

18. Wis.—State v. Zillman, 98 N.W. 
543, 121 Wis. 472, 

25 C.J. p 1198 note 9. 

19. Wis.—State v. Zillman, supra. 
25 C.J. p 1198 note 10. 

20. Vt.—^Hardwick v. Vermont Tel., 
etc., Co., 40 A. 169, 70 Vt. 180. 

21. N.J.—Crosson v, Rutherford, 48 
A. 614, 66 N.J.Law 120. 

25 C.J. p 1201 note 57. 

22. Pa.—Megargell v. Hazelton Coal 
Co., 8 Watts & S. 342. 

25 C.J. p 1201 note 58. 

23. N.C,—Grovernor v. Horton, 5 N. 
C. 212. 

24. N.C.—Walton v. Kirby, 3 N.C. 
174. 

25. Fla.—^Atlantic Coast Line R. Co. 
V. State, 74 So. 595, 73 Fla. 609. 

25 C.J. p 1199 notes 13, 16. 


26. Mich.—^Howser v. Melcher, 40 
Mich. 185. 

35 C.J. p 1199 note 14. 

27. Fla.—Atlantic Coast Line R. Co. 

V. State, 74 So. 595, 73 Fla. 609. 

28. S.C.—Carson v. Bunting, 70 S.E. 
923, 154 N.C. 530. 

25 C.J. p 1199 note 17. 

29. U.S.—The Hoppet v. U. S., La.. 
7 Cranch 389, 3 L.Ed. 380. 

25 C.J. p 1198 note 98. 

30. Pa.—Hall v. Pennsylvania R. 
Co., 100 A. 1035, 257 Pa. 54. L.R.A. 
1917P 414. 

25 C.J. p 1199 note 19. 

31. Wis.—State v. Citizens Ins. Co.. 
37 N.W. 348, 71 Wis. 411, 

25 C.J. p 1198 note 7, p 1199 note 21. 

32. N.D.—Sheets v. Prossor, 112 N. 

W. 72. 16 N.D. 180. 

Accuracy of statement 

I (1) Under a statute providing 
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that it shall be sufficient to refer 
to a statute imposing a pena’ty by 
indicating its subject matter and 
giving the section, title, and chap¬ 
ter. the particular section or sec¬ 
tions imposing the penalty together 
with the title and chapter must be 
stated accurately.—^People v. Brooks, 
4 Den., N.Y., 469, 

<2) Where the title of the statute 
is correctly given, but the chapter is 
wrongly stated, the error will not be 
fatal if there is no other chapter 
bearing that title.—^Achey v. Hull, 7 
Mich. 423. 

Several statutes affecting subject 
matter 

It is improper and insufficient to 
refer to different statutes without 
specifying which is relied on.—Pish 
V. Manning, B.C.N.Y., 31 P. 340. 

33. Wis.—State v. Citizens" Ins. Co., 

37 N.W. 348, 71 Wis. 411. 

25 C.J. p 1198 note 8. 
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complaint in the action, and cannot be taken into 
consideration in passing on its sufficiencyIt 
is unnecessary to allege that the statute remains in 
force, where the enactment of the statute is duly 
alleged in the pleading, since the* court will take 
judicial notice of its present existence.^S 

Conclusion against form of staMe. In some ju¬ 
risdictions it has been regarded as a sufficient ref¬ 
erence to the statute to conclude “against the form 
of the statute,” etc.^s In other jurisdictions, such 
a conclusion has been held not to be sufficient with¬ 
out other reference to the statute.^*^ 

(3) Conclusion against Form of Statute 

(a) Necessity 

(b) Sufficiency 

(a) Necessity 

Under the strict rules of common-law pleading, a 
declaration on a penal statute must conclude against the 
form of the statute. 

According to the strict rules of common-law 
pleading, a declaration on a penal statute must con¬ 
clude against the form of the statute.^s In an ac¬ 
tion on a statute which is remedial and not penal,^ 9 
or remedial as well as penal,it is not necessary 
to conclude that the act complained of was done 
contrary to the form of the statute. A distinction 
has been made between cases in which the acts were 
an offense at common law and there is a statute 
prohibiting the same offense and annexing a pen¬ 
alty, and those cases in which the action is to 
recover for an offense created by statute and not 
existing at common law, it being held that in cases 
of the first class it is not necessary to allege that 
the facts constituting the offense were done against 
the form of the statute,but plaintiff must allege 
that he demands the penalty by force of the stat- 
ute,'*^ In other jurisdictionSj the form of expres¬ 
sion against the “form of the statute” need not be 
employed if some other form of words is used 


which clearly indicates the idea that the action is 
founded on a statute and for an offense committed 
in violation of it.^^ So, it has been held that the 
words “by force of the statute in such case made 
and provided” is an equivalent to “against the 
form of the statute,as is the expression “against 
the law in that behalf made and provided.”^^ 
A conclusion is sufficient which expressly refers 
to the chapter and section of the statute on which 
the action is based, although it does not contain 
the words “contrary to the form of the statute.”^® 
A statute rendering the words “contrary to the 
form of the statute” immaterial in indictments and 
complaints will not obviate their employment in ac¬ 
tions based on penal statutes.^'^ 

Statutory forms of declarations for a recovery 
of a penalty which contain no reference to any 
statute obviate the necessity of alleging that the 
acts relied on were committed against the form of 
the statute."^s 

(b) Sufficiency 

Various forms of conclusion against the statute have 
been considered by the courts and held sufficient or in¬ 
sufficient. 

Where it is regarded as necessary that the dec¬ 
laration conclude against the form of the statute, 
it is not sufficient to allege “whereby, and by force 
of such act” defendant has forfeited, etc.,49 or 
“whereby and by force of the statute ... an 
action hath accrued,”50 or “whereby and by force 
of the laws and statutes of the said United States, 
an action hath accrued,”51 or “contrary to the law 
in such case made and provided.”52 It is, however, 
sufficient to conclude against the peace and dig¬ 
nity of the United States and contrary to the act 
of congress in such case made and provided.®^ 
When the action is founded on several statutes,®^ 
or where one statute creates an offense and an¬ 
other fixes the penalty,55 the conclusion should 
be “against the form of the statutes.” When the 


34, N.Y.—^Ripl«y v. McCann, 34 Hun 

112 . 

35. Mass.—■Williams v. Taunton, 16 
Gray 288. 

36- Ky.—^Bell v. Norris, 79 Ky. 48. 
25 €.J. p 1200 note 26. 

37. Vt.—Montgromery v. Edwards. 
45 Vt. 75. 

38- Conn.—Griswold v. Gallup, 22 
Conn. 208. 

25 C.J. p 1200 note 30. 

38. Mass.—Read v. Chelmsford, 16 
Pick. 128. 

25 C.J. p 1200 note 31. 

40. Mo.—^Hewitt v. Harvey, 46 Mo. 
368. 


41. Vt.-*Euller v. Fuller, 4 Vt. 123. 

42. Vt.—^Fuller v. Puller, supra. 

43. Me.—Wentworth v. Hinckley, 67 
Me. 368. 

25 C.J. p 1200 note 35. 

44. Me*—Penley v. Whitney, 48 Me. 
351. 

25 C.J. p 1200 note 36. 

45- N.H,—^Brown v. Hoit, Smith 53. 
25 C.J. p 1200 note 37, 

46. Me.—Wentworth v. Hinckley, 67 
Me. 368. 

47- Me.—^Penley v. Whitney, 48 Me. 
351. 

48. Mass.—^Levy v. Gowdy, 2 Allen 
320. 


48. U.S.—Sears v. TJ. S., C.C.Mass., 

21 P.Cas,No.l2.592, 1 Gall. 257. 

50. US.—U. S. V. Batchelder, D.C. 
N.T„ 24 F.Cas.No.14,540. 

25 C.J. p 1200 note 43. 

51. US.—Cross V, U. S., C.C.Mass,, 
6 F.Cas.No.3.434, 1 Gail. 26. 

52. US.—Smith v. U S., C.C.Mass., 

22 F,Cas.No.l3,122, 1 Gall. 261. 

53- US.—U. S. v. Babson, D.C.Me., 
24 F.Cas.No.14,489, 1 Ware 450. 

54. Conn.—Blydenburgh v. Miles, 39 
Conn. 484. 

25 C.J. p 1201 note 48. 

55- Me.—Blake v. Russell, 1 A. 200, 
77 Me. 492. 

25 C.J. p 1201 note 49. 
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statute creating the oiYense is only amended or 
regulated, or altered in parts thereof which do not 
relate to the offense or the punishment ihereof, a 
conclusion in the singular is proper.^^ A conclu¬ 
sion in the singular is also proper where an offense 
is prohibited by several statutes, but only one is 
the foundation of the action,where one statute 
creates an offense and inflicts the penalty and a sub¬ 
sequent statute imposes another penalty,58 or where 
one statute creates an offense and fixes the pen¬ 
alty and another statute gives the remedy.59 A 
conclusion in the singular when it should be in the 
plural or vice versa is a substantial defect which is 
not cured by the verdict,although, on the other 
hand, it has been held that it is no objection to a 
conclusion in the plural that there is only one stat¬ 
ute which must be counted upon.^i 

(4) Joinder of Offenses or Penalties 

Distinct causes of action for statutory penalties may 
not be joined in the same count, but in a proper case 
several penalties may be recovered under a single count. 

It is not sufficient to charge defendant in gen¬ 
eral terms with the commission of a number of 
offenses.®^ Distinct causes of action for statutory 
penalties may not be joined in the same count 
but, where one penalty only is sought, a declaration 
describing two penal offenses in one count is good, 
at least after verdict.54 Where a single transac¬ 
tion may give rise to a liability for several pen¬ 
alties as where it affects several persons or things 
and a penalty is prescribed for each person or thing 
affected, the several penalties may be recovered on 
one count.®5 So, also, where the action is for the 
recovery of a penalty for an offense which is shown 
to be continuous, the penalty being fixed at so 
much for each day of its continuance, it is not 


§ 15 

necessary to declare in separate counts for each 
day’s penalty, but all are properly grouped together 
in one count covering the entire period.®® Where 
two distinct penalties have been incurred under a 
statute, the causes of action therefor need not be 
joined.®'^ The fact that distinct offenses are not 
set out in separate paragraphs is not a cause of 
demurrer, but of a motion to paragraph.®s 

(5) Particular Allegations 

The provisions of the statute imposing the penalty, 
and the rules of pleading in actions for its recovery, deter¬ 
mine the necessity and sufficiency of various allegations. 

Where debt is brought for the penalty of a stat¬ 
ute which defines, by express provision, plaintiffs 
right to sue, this provision must be especially al¬ 
leged in the declaration.®^ 

Venue, It is necessary specifically to allege the 
facts supporting the venue of the action as laid.*^® 

Use or disposition of penalty. According to some 
authorities the declaration must set forth the uses 
to which the penalty is appropriated by the stat¬ 
ute,although according to other authorities such 
an averment is surplusage,*^^ and it is not essential 
to aver the person to whom the penalty is to go,*^® 
or the use to be made of it,*^^ unless the statute re¬ 
quires it.*^® Where the statute imposes a penalty, 
one half to the person aggrieved and the other 
half to the person who sues, it is not necessary 
in an action by an informer to set out the persons 
for whose use the action is brought.’^® Where, 
under the statute, plaintiff is not entitled to main¬ 
tain an action for his own benefit, it must appear 
from the complaint that the action is brought to 
recover the penalty for the use of the state or 
person entitled thereto.*^ 


56- Ind.—^Lake Erie, etc., R, Co. v. 
Noblesville, 44 N'.E. 651, 15 Ind. 
App. 697. 

25 C.J. p 1201 note 60. 

57- Me.—^Morrison v. Witham, 10 
Me. 421. 

58. Me.—Butman's Case, 8 Me. 113. 
58. U.S.—Sears v. U. S., C.C.Mass., 

21 F.Cas.No.12,592, 1 Gall. 257. 

60. N.C.—State v. Muse, 20 N.C. 463. 
61- U.S.—-Kenrick v. U. S., C.C. 

Mass., 14 F.Cas.No.7,713, 1 Gall. 
268. 

62. Hill T. Herbert, 3 K.J.Law 
483. 

63. Hy.—^Louisville, etc., R. Co. v. 
Commonwealth, 43 S.W. 458, 102 
Ky. 300, 19 Ky.L. 1462, 53 L.R.A. 
149. 

25 C.J. p 1201 note 64. 

64. IT.S.—Smith v, XT. S., C.C.Mass., 

22 F.Cas.lsro.13,122, X Gall. 261. 


65. U.S.—^Wolverton v. Lacey, D.C. 
Ohio, 30 F.Cas.No.17,932. 

25 C.J. p 1202 note 66. 

66. Conn.—Wells v- Cooper, 17 A- 
281, 57 Conn. 52. 

25 C.J. p 1202 note 67. 

67. Ill.—Indianapolis, etc., R. Co. 
V. People, 91 Ill. 452. 

68. Ky.—^Louisville, etc., R. Co. v. 
Commonwealth, 43 S.W. 458, 102 
Ky. 300, 19 Ky.L. 1462, 53 L.R.A. 
149. 

68. HI-—Whitecraft V. Vanderver, 
12-111. 235. 

25 C.X p 1202 note 70. 

70. Tex.—^Roosth v. State, Civ.App., 
85 S.W.2d 1083—Redus v. Blucher, 
Civ-App., 207 S.W. 613, 

AUegations held sufficient 
Tex.—^Roosth v. State, Civ.App., 85 
S.W.2d 1083, error dismissed. 
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AHegrations held insufficient 
Tex.—^Culver v. State, Civ.App., 85 
S.W.2d 749—Johnson Refinery v. 
State, Civ.App., 85 S.W.2d 948. 

71. Mass.—Peabody v. Hayt, 10 
Mass. 36. 

25 C.J. p 1201 note 71. 

72. U.S.—Sears v. U. S., C-C.Mass., 
21 F.Cas.No.12,592, 1 Gall. 257. 

73. Me.—State v, Thrasher, 7 A. 
814, 79 Me. 17. 

25 C.J. p 1201 note 73. 

74. Me.—State v. Stinson, 17 Me. 
154. 

75. Mo,—State v. Wabash, etc., R. 
Co., 1 S.W. 130, 89 Mo. 562. 

76. K.C.—Martin v. Martin, 50 N.C. 
346. 

77. U.S.—^Rosenberg v. Union Iron 
Works. D.aCal., 108 F. 844. 
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Name of complainant. An indictment need not 
contain the name of any complainant notwithstand¬ 
ing the statute provides that the penalty shall go 
one half to the complainant, and the other half 
to the county but, where the prosecution is by 
indictment in the name of the state in order to 
entitle an informer to a share of the penalty, an 
averment in the indictment as to the identity of 
the informer is properJ^ 

Precise sum claimed, A declaration to recover a 
statutory penalty must demand a precise sum,^^^ 
although the statute declares that the penalty shall 
be “not more than” the sum stated If only a 
portion of the penalty is demanded, it will be pre¬ 
sumed after verdict that the residue was waived, 
and defendant cannot assign for error that less 
was recovered than might have been sued for.S2 

Indebtedness. In an action for a penalty, it is 
unnecessary to allege that the amount due is un¬ 
paid. S3 Notwithstanding the statute requires a 
penalty to be enforced in an action of tort, an alle¬ 
gation that defendant ^'owes” plaintiff the pen¬ 
alty is not objectionable.^^ 

Damages. A declaration by a common informer 
need not, and ought not, to conclude ad damnum, 
since plaintiffs right to the penalty does not ac¬ 
crue until the bringing of the action; and he can¬ 
not have sustained any damage by a previous de¬ 
tention of it.85 It is not error, however, that dam¬ 
ages are demanded,^® and a declaration so con¬ 
cluding is not bad on demurrer.87 in an action for 
penalty given to the person aggrieved there may 
be a recovery of damages for detention of the 
penalty since the penalty accrues at the commis¬ 
sion of the offense.S^ No allegation of special 
damage to plaintiff by the wrongful act of defend¬ 
ant is required.S^ 


Negativing defenses. It is not necessary that the 
declaration negative the bar of the statute of limi¬ 
tations. 20 Where the penal statute has been re¬ 
pealed, but with a clause saving liability for pen¬ 
alties already accrued, a petition which was pend¬ 
ing at the date of the repeal need not show, by ex¬ 
press allegation, that the case is one within the 
saving clause.^l 

(6) Aider by Verdict 

As in civil actions generaliy, a complaint, declara¬ 
tion, or petition which is defective in form may be cured 
by verdict. 

Where it appears from the declaration that plain¬ 
tiff’s title to his action is defective, judgment may 
be arrested after a verdict,but judgment w-ill 
not be arrested when the defect is not in the title, 
but in the form of declaring it,®^ or, as the rule 
is otherwise stated, if the issue joined is such as 
necessarily requires on the trial proof of the facts 
defectively stated or omitted, and without which 
it is not to be presumed that the judge would have 
directed the jury to give the verdict, the defect 
or omission is cured.^^ 

Reference of general verdict to good count. 
After a general verdict for plaintiff, one good count 
in the information will sustain the judgment. 

b. Plea or Answer and SnbseqLuent Pleadings 

Statutory provisions, the rules of pleading, and the 
form of the proceeding for the recovery of the penalty 
will determine the nature and sufficiency of the defend¬ 
ant's plea or answer. 

In an action of debt for the recovery of a penalty, 
nil debet is the proper general issue;®® but not 
guilty is also a good plea.®*^ Where the common- 
law forms of action have been changed or abolished 
by the code, the issue should be made up accord¬ 
ing to its provisions.®® An action on a penal stat- 
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25 P.Cas.No.15,043. 

25 C.J. p 1202 note SO. 

81. U.S.—U. S^ V. Elliot, supra. 

82. N.Y.—Ely v. Van Beuren, 3 Cai. 
218. 

83- Ind.—^Western Union Tel. Co. v. 

Young, 93 Ind. 118. 

25 C.J. p 1202 note S3. 

84. Mass.—Hamer v. Eldridge, 50 
N.E. 611, 171 Mass. 250. 


85. Ill.—Galena, etc., R. Co. v. Ap¬ 
pleby, 28 Ill. 283. 

25 C.J. p 1202 note 85. 

8G. K.C.—^Dowd V. Seawell, 14 M.C. 
185. 

Vt.—^Everts v. Allen, 1 D.Chipm. 116. 

87. Vt.—^Everts v. Allen, 1 D.Chipm. 
116. 

88. Pa.—Ritchie v. Shannon, 2 

Rawle 196. 

89. Ala.—Williams v, Bowdin, 68 
Ala. 126. 

90- N.II.—^Fowler v. Tuttle, 24 N.H. 

9. 

91. Ohio.—Cincinnati, etc., R. Co. v. 
Cook, 37 Ohio St. 265. 

92. Mass.—Moor v. Broswell, 5 

Mass. 306. 

25 C.J. p 1204 note 19. 
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93. Mass.—Moor v. Broswell, supra. 
25 C.J. p 1204 note 20. 

94. U.S.—^Friedenstein v. U. S., N.Y., 
8 S.Ct. 838, 125 U.S. 224, 31 L.Ed. 
736. 

95. U.S.^Friedenstein v. U. S., su¬ 
pra. 

25 C.J. p 1204 note 22. 

96. Miss.—Elder v. Hilzheim, 35 
Miss. 231. 

25 C.J. p 1203 note 94. 

97. Ky.—Commonwealth v. Stand¬ 
ard Oil Co., 112 S.W. 632, 129 Ky. 
546, 33 Ky.L. 1074. 

25 C.J. p 1203 note 95. 

98. U.S.—Johnston v. Klopsch, C.C. 
N.Y., 88 P. 692. 
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ute is not a de-bt ex contractu, and, hence, no affi¬ 
davit of defense is required under some statutes.^ ^ 
Since defendant in a penal action cannot be re¬ 
quired to furnish evidence against himself, he 
cannot be required to file an answer specifically 
denying all the allegations of the petition.^ In 
the absence of a statute permitting evidence of a 
special defense to be introduced under the general 
issue, a defense which confesses the claim made 
by plaintiff and seeks to avoid it must be pleaded 
by defendant.2 

Verified answer. An answer in a penal action 
need not be verified by defendant where the code 
provides that verification may be omitted where 
defendant would be privileged from testifying as 
a witness.^ 

Former recovery. The record of a volimtary con¬ 
fession, and payment of the whole penalty, may be 
pleaded in bar to an action qui tam.'^ 

c. Amendments 

Pleadings in actions for recovery of penalties may be 
amended in accordance with the rules governing amend¬ 
ment of pleadings in civil actions generally. 

The pleadings in actions on penal statutes may 
be corrected and amended by leave of court as 
pleadings in other civil actions.^ In the absence 
of any unreasonable delay in the prosecution of 
the suit, plaintiff will be permitted to amend in 
any particular which will not substantially change 
his claim;® and the fact that the statute of limi¬ 
tations has run against a new action will not limit 
the rule.'^ A statute permitting amendments as to 
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matters of form is insufficient to permit an amend¬ 
ment of an insufiScient reference to the statute on 
which the action is brought.^ A useless amend¬ 
ment,^ or one introducing a new cause of action,^® 
will not be permitted. Amendments effecting a 
change in the parties to the suit seem not to be 
freely permitted at common law;^^ a stranger can¬ 
not be substituted for the sole plaintiff in the 
cause mere formal defects in their names 

or in the use of the description qui tarn, or the 
like, may usually be thus remedied.^® So, it has 
held, that, where summons was issued in the name 
of plaintiff as an individual, the complaint may be 
amended to declare in the name of the state on 
the relation of the individual.^^ 

Delay in asking aniend^nent. Any failure to pro¬ 
ceed to judgment in a penal action, or failure 
promptly to ask leave to amend, is looked on with 
disfavor, and will usually result in a refusal to 
grant the amendment.^® The mistake of concluding 
ad damnum may be corrected by amendment even 
after error brought.^® 

d. Issues, Proof, and Variance 

In actions for penalties, strictness of pleading and 
proof is required, and a material variance is fatal. 

In actions for penalties, strictness of pleading 
and proof is required.^^ an action based on a 
penal statute, although there are some decisions 
to the contrary,by the weight of authority the 
statute of limitations may be availed of under the 
general issue or general denial,^^ even though the 
limitation is in a separate statute from the statute 
imposing the penalty.^® 


99. Pa.—Bartoe v. Guckert, 27 A. 

845, 158 Pa. 124. 

35 C.J. p 1203 note 97. 

1. Ky.—^Equitable L. Assur. Soc. v. 
Commonwealth, 67 S.W. 388, 113 
Ky. 126, 23 Ky.Lr. 2359. 

25 C.J. p 1203 note 1. 

2. Ind.—Western Union Tel. Co. v. 
Scircle. 2 N.E. 604, 103 Ind. 227. 

25 C.J. p 1203 note 4. 

3. N.T.—Gadsen v. Woodward, 8 INT. 
E. 653, 103 N.Y. 242. 

4. Vt.—-Hamilton v. Williams, 1 Ty¬ 
ler 15. 

5. U.S.—The African Prince, B.C. 
Mass., 212 P. 552. 

25 C.J. p 1203 note 7. 
e. u.S.—U. S. V. Seventy-Six Thou¬ 
sand One Hundred and Twenty- 
Five Cigars, D.C.N.T., 18 P, 147, af¬ 
firmed Edye V. Pobertson, 5 S.Ct. 
247, 112 U.S. 580, 28 L.Ed, 798. 

25 C.J. p 1203 note 8. 

7. Ill.—^Metropolitan L. Ins. Co. v. 

People, 70 K.E. 643, 209 Ill, 42. 

25 C.J. p 1204 note 9. 


8. K.J.—Crawford v. New Jersey R., 
etc., Co„ 28 N.J.Law 479. 

9. Cal.—Schofield v. Doray, 26 P. 
606, 89 Cal. 55. 

25 C.J. p 1204 note 11. 

10. U.S.—^Venable v. Louisville, etc., 
R. Co., C.C.Ga., 137 P. 981. 

25 C.J. p 1204 note 12. 

11. Me.—^Wiscasset v. Trundy, 12 
Me. 204. 

Pa.—Commonwealth v. Winchester, 3 
Pa.L.J.R. 34, 4 Pa.L.J. 371. 

12. Ark.—St. Louis, etc., R. Co. v. 
State, 19 S.W. 572, 56 Ark. 166. 

25 C.J. p 1204 note 14. 

13. N.C,—Bray v. Creekmore, 13 S. 
E. 723, 109 N.C. 49. 

25 C.J. p 1204 note 15. 

14. N.C.—Burrell v. Hughes, 21 S. 
E. 971, 116 N.C, 430. 

15- U.S.—The African Prince, D.C. 

Mass., 212 P. 552. 

25 C.J. p 1204 note 17. 
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IS. Ill.—Galena, etc., R. Co. v. Ap¬ 
pleby, 28 Ill. 283. 

17. Tex.—^Hedgpeth v. Hamilton 
Warehouse Co., 140 S.W. 1084, 104 
Tex, 496—Gordon v. Busick, Civ. 
App., 203 S.W.2d 272--Culver v. 
State, Civ.App., 95 S.W.2d 749— 
Roosth V. State, Civ.App., 85 S.W. 
2d 1083, error dismissed—Johnson 
Refinery v. State, Civ.App., 85 S. 
W.2d 948—Baggett & Barcus v. 
State, Civ.App., 85 S.W.2d 358— 
Whitfield V. Terrell Compress Co., 
62 S.W. 116, 26 Tex.Civ.App. 235. 

18. III.—Gebhart v. Adams, 23 III. 
397, 76 Am.D. 702. 

37 C.J. p 1239 note 17. 

19 . Miss.—^Tazoo, etc., R. Co. v. 
Kirk, 58 So. 710, 834, 102 Miss. 
41, 42 L.R.A.,N.S., 1172, Ann.Cas. 
1914C 9G8. 

37 C.J. p 1239 note 18. 


23. Colo.—^Atchison, etc., R. Co. v. 
Tanner, 36 P. 541, 19 Colo. 559. 
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As in other civil actions, a material variance be¬ 
tween the allegations and the proof in an action 
to recover a penalty is fatal.^^ Variance between 
the complaint and the proof as to a sum of money 
involved is not material where the discrepancy 
does not affect the statement of a perfect cause of 
action.^2 In charging an offense in a qui tarn ac¬ 
tion, the date is not material, and it is sufficient 
if the offense is proved to have been committed 
before the bringing of the action.23 Where plain¬ 
tiff has several actions to recover for penalties 
pending, the proof should be strictly in conformity 
with the pleading as to the time of the transaction 
relied on.^^ 

e. Evidence 

(1) Presumptions; burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions; Burden of Proof 

The burden is on the plaintiff to establish his right 
to the penalty. 

One who claims a penalty under a statute has 
the burden of proving the existence of the facts 
entitling him to the penalty, ^ 5 and must bring his 
case clearly within the statute.^® It has been held, 
however, that defendant by relying on a distinct 
affirmative offense may relieve plaintiff of the 
necessity of proving all of the facts necessary to 
his guilt^7 In an action against a principal for 
a penalty because of acts done by his agent, where 
such principal is liable under the terms of the stat¬ 
ute only where he knew of the doings of such acts 
by the agent, it will not be presumed in the ab¬ 
sence of evidence to the contrary that acts in the 
course of an agent’s authority tending to benefit 
the principal were without his express authority.^® 

A negative allegation, although required to be 


pleaded, must generally be first met by proof from 
defendant,29 except where the negative allegation 
is a fundamental part of the offense or of the 
claim.30 So, where plaintiff alleges negative mat¬ 
ter peculiarly within the knowledge of defendant, 
he is not required to introduce evidence in support 
thereof.91 

(2) Admissibility 

Rules of evidence in civil actions generally as to ad¬ 
missibility of evidence apply in actions to recover penal¬ 
ties. 

An action brought to recover a penalty is gov¬ 
erned by the same rules of evidence as are ap¬ 
plicable to ordinary civil actions.22 evidence 

otherwise competent which tends to disprove the 
existence of the facts entitling plaintiff to recover 
is admissible in defense.23 It results from the view 
that an action to recover a penalty is civil and not 
criminal in its character that it may be heard and 
determined on depositions.^^ 

(3) Weight and Sufficiency 

Where the action to recover a penalty Is In the na¬ 
ture of a criminal prosecution, proof beyond a reasonable 
doubt is required? otherwise a clear preponderance of 
the evidence is sufficient. 

Where the action to recover a penalty is in the 
nature of a criminal prosecution, the case must be 
established by evidence proving defendant’s guilt 
beyond a reasonable doubt.95 However, if it is 
in a civil action, it is sufficient that the offense be 
established by a reasonable preponderance of the 
evidence,®® or by a clear preponderance thereof.®^ 

§ 16. - Dismissal before Trial 

An action to recover a penalty may be dismissed on 
motion where grounds for dismissal exist. 

In an action for a penalty all the requirements 
of the statute giving it must be complied with or 


21- Conn.—^Drake v. Watson, 4 Bay 
37. 

22. ]Sr.H.—Fowler v. Tuttle. 24 N.H. 

9 . 

23. Tenn.—Martin v. McNight, 1 
Overt. 330. 

24. Isr.T. —Stevenson v. New York 
City R. Co., 104 N.Y.S. 866, 64 
Misc. 641. 

25. U-S.—Chaffee v. TJ. S.. Ohio, 18 
Wall. 516, 21 D.Ed. 908. 

25C.J. p 1205 note 30. 

26. N.J.—Tenement House Bd, of 
Supervision v. Schlechter, S3 A. 
783, 83 N.J.Law 88. 

25 C.J. p 1205 note 31. 

27- Ky.—Commonwealth v. Stand¬ 
ard Oil Co., 112 S.W. 632, 129 Ky. 
646, 33 Ky.L. 1074- 


28. N,Y.—^Verona Cent. Cheese Co. 
v. Murtaugh, 50 N.Y. 314, 

29. U.S.—New York Cent, etc., R, 
Co. V. U. S., Mass., 165 F. 833, 91 
C.C.A. 519. 

30. U.S.—^New York Cent, etc., R. 
Co. V. TJ. S., supra. 

31. Ala.—Davis v. Arnold, 39 So. 
141, 143 Ala. 228. 

25 C.J. p 1205 note 39. 

32. Conn.—^Hall v. Brown, 30 Conn. 
551. 

25 C.J. p 1205 note 40. 

33- Mich.—Pontiac, etc., Plank-Road 
Co. V. Hilton, 36 N.W, 739, 69 Mich. 
115. 

34. U.S.— V. S. V. Zucker, N.Y., 16 S. 
Ct 641, 161 U.S. 475, 40 D.Ed. 777. 

26 C.J. p 1205 note 42. 
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35. U.S.—^U. S. V. Shapleigh, Ark., 
54 F. 126, 4 C.C.A. 237. 

25 C.J. p 1205 note 43. 

Nature of action as civil or criminal 
see supra § 7. 

36. U.S.—Grant Bros. Constr. Co. v. 
U. S., Ariz., 34 S.Ct 452, 232 U.S. 
647, 58 L.Ed. 776. 

26 C.J. p 1206 note 44. 

37. Ill.—City of Mt. Vernon v. 
Rainwater, 245 IH.App. 304. 

25 C,J p 1206 note 45. 

Mere preponderance insufficient 
Greater degree of proof than pre¬ 
ponderance of evidence is required 
to convict in for penalty for 

maintaining disorderly house.—City 
of Mt Vernon v. Rainwater, supra. 
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the case may he dismissed on motion.^^ So, if 
several actions for the recovery of a penalty are 
simultaneously commenced hy different plaintiffs, 
they will be quashed on motion or all but the first 
will be stayed unless that is shown to be collusive.39 
The mere fact that defendant does not appear is 
not, however, ground for dismissal, since the court 
may proceed to final judgment in his absence.^^ 
Defendant cannot have the action dismissed under 
a statute giving an action to certain officers to 
recover a penalty, and permitting any person to sue 
in their names if they neglect to sue on receiving 
notice that the penalty has been incurred, on the 
ground that it was brought without the authority of 
such officers and without the requisite preliminary 
notice.'^l 

§ 17. - Trial, New Trial, Judgment, and 

Review 

a. Trial 

b. New trial 

c. Judgment 

d. Review 

a. Trial 

(1) In general 

(2) Assessment of penalty 

(3) Verdict and findings 

(1) In General 

The general rules of trial apply in actions or pro¬ 
ceedings for recovery of penalties. 

In actions or suits to recover penalties, in ac¬ 
cordance with the general rules of trial, questions 
of fact on conflicting evidence are for the deter¬ 
mination of the jury ,^2 ^nd, where the case is sub¬ 
mitted on special issues, every material issuable 
fact must be submitted to the jury.'^^ The ques¬ 


tion whether all of the parties prosecuted are lia¬ 
ble is one of fact to be determined on a considera¬ 
tion of all of the evidence in the case.'^^ It has 
been held proper to direct a verdict for plaintiff 
where the undisputed evidence shows defendant’s 
guilt,and it has been held that the jury may 
be returned to a second consideration where such 
procedure would be proper in other civil cases.4^ 
It is the duty of the court to give proper and ap¬ 
plicable instructions.47 The court may proceed to 
final judgment in the absence of defendant.48 

(2) Assessment of Penalty 

statutory provisions and the nature of the proceed¬ 
ing determine the necessity or propriety of assessment 
of the penalty by the jury or by the court. 

Where the action is debt for a definite statutory 
penalty, the verdict need only fix the liability of 
defendant. The statutory sum -will be assessed by 
the court.49 Where a fixed penalty is imposed by 
the statute, its amount cannot be lessened or in- 
creased,50 or a verdict rendered for a part only 
of the penalty,5i Where the statute fixes a pen¬ 
alty of not less than a certain amount, nor more 
than another amount, but does not specify whether 
the amount shall be fixed by the court or the jury, 
according to some authorities the court should fix 
the amount after the jury have found defendant 
guilty.52 According to other authorities, the jury 
will be permitted to fix the amount.52 Where the 
amount of the penalty for which defendant is liable 
has been admitted by defendant, the intervention 
of a jury is not required if the penalty given by 
statute is a fixed sum.54 In some decisions, how¬ 
ever, the rule is stated as follows: When nil debet 
is pleaded, and the issue is found against defendant, 
the assessment of the penalty is for the jury;55 
when tile plea is not guilty, it is for the court.®® 
Where two penalties are claimed, the jury should 


38. Vt.—Dassance v. Gates, 13 Vt. 
275. 

25 C.J. p 120e note 46. 

38. 2Sr.H.— Clark v. Lisbon, 19 N.H. 

286. 

40. Ill.—Maguire v. Xenia, 54 Ill, 
299. 

41. N.T.—^New York Excise Com¬ 
missioners V. Purdy, 36 Barb. 266, 
13 Abb.Pr. 439, 22 How.Pr. 506. 

42. Miss.—^Haley v. Taylor, 28 So. 
752, 77 Miss. 867, 78 Am,S.R. 549. 

N-C-—Sumrell v, Atlantic Coast Line 
R. Co., 67 S,E. 585, 152 N.C. 269. 
Pa,—^Boyle v. Smitbrnan, 23 A. 397, 
146 Pa. 255. 

43. Tex.—^Mulcahy v. State, Civ. 
App., 36 S.W. 1014. 

44. Isr.T.-— Pilots V. Clark, 33 N.Y. 
25L 


45. U.S.—Hepner v. U. S., 29 S.Ct. 

474, 213 U.S. 103, 53 L.Ed. 720, 27 
L.R.A..N’.S., 739, 16 Ann.Cas. 960. 

25 aJ. P 1206 note 69. 

46. Conn,—^Pettis v. Dixon, 1 Kirby 
179. 

47- Mo.—State v. Meadows, 81 S.W. 
463, 106 Mo.App. 604. 

48. Ill.—^Maguire v. Xenia, 64 Ill. 

299. 

25 C.J. p 1206 note 61. 

49. Ala.—<lotten v. Rutledge, 33 

Ala. 110. 

25 C.jr. p 1206 note 62. 

50. Pa.—^Macklin v. Taylor, Add. 

212 

25 C.J- p 1209 note 17. 

51. N.J.—Steelman v. Bolton, 2 K.J. 
t Law 303. 


52- IJ.S.—U. S. V. Boston, etc., R. 

Co., D.C.Mass., 15 F. 209. 

Mo.—Scott V. Missouri Pac. R. Co., 
38 Mo.App. 523. 

53. Ill-—People V. Hartford L. Ins. 
Co., 96 JSr.E. 1049, 252 Ill. 398, 37 
L.R.A.,N.S., 778. 

25 C.J. p 1207 note 67. 

54. Ala.—Tennessee Mut. Bldg., etc.. 
Assoc. V. State, 13 So. 687, 99 Ala. 
197. 

25 C.J. p 1207 note 68. 

55. Conn,—^U. S. v. Allen, 24 P.Cas. 
No.14,431, Brunn.Col.Cas. 94, 4 Bay 
474. 

25 C.J. p 1207 note 69. 

56. Mass.—Commonwealth. T. Ste- 
i vens, 15 Mass. 196. 
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assess the amount to 'be recovered.57 Where the 
statute imposing the penalty prescribes only a 
minimum penalty and fails to prescribe the max¬ 
imum, the trial court or jury may assess a penalty 
in excess of the minimum amoimt prescribed.^^ 

(3) Verdict and Findings 

In an action to recover a penalty, the verdict must 
be responsive to the issues. 

In an action to recover a penalty, the verdict 
must be responsive to the issues.In an action 
of debt it has been held immaterial that the ver¬ 
dict is in damages instead of finding the sum as a 
debt.60 It is not necessary for the jury to find any 
hypothetical verdict for damages, where the action 
is on a statute and only for a forfeiture or penalty 
definitely prescribed thereby.®^ In an action of 
debt on a statute giving an uncertain sum by way 
of penalty, a verdict for a smaller sum than that 
demanded may be sustained.®^ The fact that the 
original writ was sued out in the name of the United 
States of America, but that the verdict was re¬ 
turned and the judgment rendered for the United 
States and not for the United States of America, 
is immaterial. 63 Where but one penalty is sued 
for, the verdict need not specify that it is for a 
particular penalty.®^ 

A special verdict in an action for a penalty 
must find facts sufficient to warrant the entry of a 
judgment either for or against plaintiff. 

In an action to recover several penalties a gen¬ 
eral verdict for defendant is sufficient, 66 but, in 
case of a verdict for plaintiff, the particular of¬ 
fenses for which it is rendered should be specified,67 
although it has been held that a verdict in a civil 
action of debt for a penalty containing several 
counts for distinct penalties is not uncertain, al¬ 
though for a gross sum on several counts, where 
the total amount is not such as to indicate that more 


than the maximum penalty was awarded under any 

count. 6 8 

Amendment. The jury may be permitted to cor¬ 
rect their finding after returning the verdict in 
order to make it conform to what they agreed and 
intended it should be.63 

b. New Trial 

As in other civil actions, a new trial may be granted, 
as where the verdict is procured by some mistake or 
misdirection of the judge. 

The court has full power to grant a new trial 
in an action for a penalty, although the verdict 
was in favor of defendant.70 A new trial is, how¬ 
ever, seldom granted in such actions,7i and then 
only when the verdict has been procured by some 
mistake or misdirection of the judge,72 or by im¬ 
position or fraud.73 It will not, as a rule, be 
granted on the sole ground that the verdict is 
against the evidence,*^^ although, according to 
other authorities, new trials may be granted because 
of the insufficiency of the evidence in a civil ac¬ 
tion for a penalty under the rules applicable to 
other civil actions.76 The action of the court in 
fixing the amount of the penalty may not be urged 
as a ground for new trial, since it is not a part of 
the trial but relates to the judgment.76 Where a 
qui tarn prosecution results in an acquittal, a new 
trial cannot be granted as to the civil part only.77 

c. Judgment 

(1) In general 

(2) Contents and recitals 

(3) Amount 

(1) In General 

The rules governing judgments in civil actions apply 
in actions to recover penalties. 

The general rules governing judgments in civil 
actions apply in actions to recover penalties.78 


57. Me.—^Kennedy v. Wrig-ht, 34 Me. 
351. 

58. Ark.—^Western Union Tel. Co. v. 
State, 101 S.W. 748, 82 Ark. 309, 
12 Ann.Cas. 82. 

5?. N.C.—Albrigkt v. Tapscott, 53 
N.C. 473. 

25 C.J. p 1207 note 73. 

60. Ala.—Spence v. Thompson, 11 
Ala. 746. 

61. W.Va.—^Mapel v. John, 24 S.B. 
608, 42 W.Va. 30. 32 L.R.A. 800, 
57 Am.S.R. 839. 

62. ]sr.c.— Dozier v. Bray, 9 N.C. 57. 

63. U.S.—Smith v. U. S., C.C.Mass., 
22 F.Cas.No.13,122, 1 Gall. 261. 

64. N.J.—Parke v. Adams, 3 N.J. 
Daw 251, 


65. Minn.—State v. Currie, 75 N.W. 
742, 72 Minn. 403. 

66. Mo.—^Hannibal, etc.. Plank 

Road, etc., Co. v. Bowling, 53 Mo. 
311. 

67. N.J.—Westbrook v. Van Auken, 
5 N.J.Daw 561. 

25 C.J. p 1207 note 83. 

68. Ill.—Chicago, etc., R. Co. v. 
People, 82 Ill.App. 679. 

69. N.C.—Cole v. Laws, 10 S.E. 172, 
104 N.C, 651. 

70. U.S.—U. S. V. Halberstadt, D.C. 
Pa., 26 F.Cas.No.15,276, Gilp. 263. 

25 C.J. p 1209 note 35. 

71. S.C.—Steel V. Roach, 1 S.C.L. 
63. 


72. U.S.—^U. S. V. Halberstadt, D.C. 
Pa., 26 F.Cas.No.15,276, Gilp. 262. 

25 C.J. p 1210 note 37. 

73. Conn.—Hylliard v. Nickols, 2 
Root 176. 

25 C.J. p 1210 note 40. 

74. U.S.—U. S. V. Halberstadt, D.C. 
Pa., 26 P.€as.No.l5,276, Gilp. 262, 

25 C.J. p 1210 note 41. 

75. U.S.—U. S. V. Pox, D.C.Or., 26 F. 
Cas.No.15,155, Deady 579. 

25 C.J. p 1210 note 42. 

76. Ind.—State v. Richeson, 75 N. 
E. 846, 36 Ind.App. 373. 

77. Conn.—^Hannaball v. Spalding, 1 
Root 86, 

78. Time and manner of entry 

(1) Judgment against defendant 
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Persons to whom awarded. Where the statute 
imposing a penalty makes a definite and specific 
disposal thereof, vesting no discretion in the court 
or jury, it is not essential that the judgment con¬ 
tain an express award as to the manner in which 
the money shall be disposed of,'^^ where the 
court is to exercise a discretion, it must appear on 
the face of the judgment that they have done so.SO 
In a qui tarn action the judgment should be in fa¬ 
vor of the informer for the uses expressed in the 
statute,SI but a failure of the judgment to specify 
the uses to which the penalty is recovered is amend- 
able.S2 In such an action it has been held error 
to render judgment in favor of the state.** Where 
judgment is for the amount fixed by the statute, 
error in awarding a portion thereof to the wrong 
use is not one of which defendant can complain. 

Joint defendants. Although debt for a statutory 
penalty is in form ex contractu, it is really an ac¬ 
tion founded on a tort, and, according to some au¬ 
thorities, proof of a joint liability of all defendants 
is not required, but judgment may be entered 
against one alone.S5 According to other authori¬ 
ties such a judgment cannot be entered where de¬ 
fendants join in a plea of nil debet as distinguished 
from a plea of not guilty.^s Where the statute 
makes the principal and his agent jointly and sev¬ 
erally subject to a penalty, if a joint action is 
brought, the judgment must be joint.S7 

(2) Contents and Recitals 
The judgment must contain a recital of all matters 
essential to its validity. 

Where a suit is instituted for the penalty in¬ 
curred by the violation of a specific law, the judg¬ 


§ 17 

ment should set out the statute or ordinance, or the 
substance of it,^s and show in what respect it 
has been violated.^S Where there are two pen¬ 
alties imposed, the judgment ought to designate 
the particular penalty on which defendant is con¬ 
victed,but, where only one penalt}" is declared 
for, a judgment in general terms is sufficient.^! In 
a summary- proceeding for a penalty, the conviction 
must contain the evidence on which the judgment 
was founded,^^ and, where it fails to set out evi¬ 
dence sufficient to support the judgment, defendant 
in certiorari will not be permitted, by an amended 
return, to show a different conviction.^s An am¬ 
biguity in a judgment for a statutory penalty may 
he cured by reading the statute into the judg- 
ment.^*^ Where an action is one of debt, judg¬ 
ment for ^'damages” is irregular, but the irregu¬ 
larity is not ground for reversal.^S 

Provisions for enforcement. In a civil action 
to recover a penalty a judgment in form and effect 
one which could properly be entered only in a 
criminal proceeding providing for imprisonment in 
case of failure to pay is bad.®® A sentence of 
imprisonment, unless expressly authorized by stat¬ 
ute, is improper in a civil action to recover a pen¬ 
alty,but, where the statute so provides, the judg¬ 
ment may provide for its enforcement by imprison¬ 
ment of defendant.®^ 

(3) Amount 

Where the statute fixes the amount of the penalty, 
the judgment must be for the amount so fixed; where 
the amount is not fixed by statute, the amount may vary 
from the amount claimed in the declaration. 

Where the action is for a penalty of a fixed 
amount, the judgment must be for the specific sum 


must be entered publicly, or only 
after due notice to him.—Pittsburgrh 
V. Madden, 14 Pa.Co. 120. 

(2) Final judgment cannot be en¬ 
tered on demurrer, but only on a 
trial on the merits, where the stat¬ 
ute provides that the penalty shall 
be imposed on “conviction.”—Reagh 
V. Spann, 3 Stew., Ala., 100, 

79. K.J.—^Vandegrift v. Meihla, 49 
A. 16, 66 N.J.Law 92. 

25 C.J. P 1207 note S9. 

80. Isr.X—Vandegrift v. Meihla, 49 
A. 16, 66 N.J.Law 92. 

81- N.J.—^Jones y. Pitman, 12 N.J. 
Law 93. 

25 C.J. p 1208 note 91. 

82. Conn.—^Bradley v. Baldwin, 5 
Conn. 288. 

83. Tex.—^Doss V. State, 6 Tex. 433. 

84. Ark.—St, Louis, etc., R. Co. v. 
State. 17 S.W. 806, 55 Ark. 200. 


85. IT.S.--Chafeee v. XT. S„ Ohio, 18 
Wall. 516, 21 L.Ed. 908. 

25 C.J. p 1208 note 98. 

86. Mass.—^Burnham v, Webster, 5 
Mass. 266. 

25 C-J. p 1208 note 99. 

87. Ill.—Indiana Millers" Mut. P. 
Ins. Co. V. People, 65 Ill.App. 355, 
affirmed 49 N.E. 364, 170 Ill. 474. 

88. Pa.—Ridley Park Borough v. 
Chester, etc., R. Co., 24 Pa.Co. 3, 
8 Del.Co, 27. 

25 C.J. p 1208 note 3. 

89. Pa.—^Wilcox V. Knoxville Bor¬ 
ough, 2 Pa,Dist. 721. 

25 C.J. p 1208 note 4. 

90. N.X—^Whitlock v. Tompkins, 2 
N.J.Law 273. 

25 C.J. p 1208 note 5. 

91. N.J.—^Parke v. Adams, 3 N.J. 
Law 675. 


92. N.J.—Marinelli v. State, 39 A. 

640, 61 N.J.Law 177, affirmed 

Schneider v. Marinelli, 42 A. 1077, 
62 N.XLaw 739. 

93. N.J.—Marinelli y. State, 39 A. 
640, 61 N.XLaw 177, affirmed 
Schneider v. Marinelli, 42 A. 1077, 
62 N.J.Law 739. 

94. Fla.—Seaboard Air Line R. Co. 
V. Nims, 54 So. 779, 61 Fla. 420. 

35, Ill.—Buehlman v, Koester, 171 
Ill.App. 476. 

96. Wis.—Kuder v. Waukesha Coun¬ 
ty, 178 N.W. 249, 172 Wis. 141. 

^ 97. Ill.—^Kinmundy v. Mahan, 72 Ill. 
462, 

25 C.X p 1208 note 13. 

98. Ill.—^People v. Brod, 197 Ill.App. 
358. 

N.J.—Lowrie y. State Bd. of Regis¬ 
tration and Examination in Dentis¬ 
try, 99 A. 927, 90 N.XLaw 54. 


415 



17 


PENALTIES 


70 C.J.S. 


fixed,and in entering judgment the amount should 
be for a sum certain.! 

Variance from declaration. Where the amount 
of the penalty recoverable is not fixed by the stat¬ 
ute, the demanding of one sum will not prevent the 
recovery of a smaller sum, where it is diminished 
by extrinsic circumstances,^ and, when the amount 
recoverable can be ascertained only by verdict or 
judgment, it is no objection, even to a declaration 
in debt, that the amount claimed varies from that 
found.3 In debt on a statute to recover a penalty, 
the damages inserted in the declaration need only 
be nominal, and judgment may -be entered for an 
amount in excess of the ad damnum.^ Plaintiff 
is not entitled to recover for penalties accruing 
after the action is begun.5 

Joint defendants. It depends on the nature of 
the offense, as being entire or several, whether 
several persons, jointly and simultaneously com¬ 
mitting it, are to be subjected, the whole to but 
one penalty or each to the whole penalty.^ Where 
a statute imposing a penalty contemplates only one 
offense but two classes of offenders, an offense 
jointly committed by an offender of each class is, 
in its nature, one and entire, and the penalty is 
one, and several penalties cannot be imposed on 
the several offenders.*^ 

Interest, A judgment in a civil suit for recovery 
of a penalty carries interest the same as any other 
civil judgment^ 

d. Eeview 

Actions to recover penalties, where regarded as civil 
In their nature, are, in the absence of statutes to the 
contrary, usually regarded as falling within the provi¬ 
sions for review applicable to other civil actions. 


Review of proceedings to recover penalties may 
be had in accordance with statutory provisions con¬ 
trolling the review of such proceedings.^ Actions 
to recover penalties, where regarded as civil in 
their nature, are, in the absence of statutes to the 
contrary, usually regarded as falling within the 
provisions for review applicable to other civil ac¬ 
tions,!3 and a review of the judgment may be had 
by plaintiff!! as well as by defendant.!^ Under 
some statutes, however, an appeal in a penal ac¬ 
tion is to be taken under the provisions of the 
criminal code.!3 Where the proceeding given by 
statute is by indictment instead of by a penal action, 
the right of appeal will be governed by rules ap¬ 
plicable to criminal prosecutions.!^ Where the 
statute prescribes that it shall be recovered by a 
civil action, state officers cannot, by instituting a 
suit in form of an indictment, deprive defendant 
of the right of appeal.!^ An objection that pro¬ 
ceedings are criminal rather than civil in form 
may not be urged for the first time on appeal.!® 

On review of proceedings for recovery of a pen¬ 
alty, where the proceedings are had in an inferior 
court, the record should show jurisdiction and 
every fact necessary to constitute the offense.!*^ A 
record in a summary proceeding for the enforce¬ 
ment of a penalty must contain a finding set forth 
in express terms or to be implied with certainty 
that a special act has been performed by defendant, 
and must describe such act or define it in such a 
way as to show that it is within the unlawful class 
of acts; otherwise a judgment that the law has 
been violated is insufficient.!® General statutes as 
to appellate procedure have been held to apply to 
actions for penalties with relation to the duty of 


99. Ala.—Cotten v. Rutledg-e, 33 
Ala. no. 

25 C.J. p 1208 note 16. 

1. Pa.—^Philadelpliia v. Harkins, 1 
PMla. 518. 

2. ir.S.—TJ. S. V. Colt, C.aPa., 25 
F.Cas.No.14,839, Pet.C.C. 145. 

25 C. J. p 1209 note 24. 

3. U.S.—U. S. V. Elliot. C.C.Mass., 
25 P.Cas.No.15,043. 

25 C.J. P 1209 note 25, 

4. Ill.—Indiana Millers* Mut. P. 
Ins. Co. V. People, 49 N.E. 364, 170 
Ill. 474. 

5. Ind.—Terre Haute, etc., R. Co. 
V. Baker, 24 N.E. 83, 122 Ind. 433. 

6. N.H.—^Tracy v. Perry, 5 N.H. 
504. 

25 C.J. p 1209 note 22. 

7. N.T.—People v. Kolb, 3 Abb.Dec. 
529, 3 Keyes 236. 

25 C.J. P 1209 note 23. 

3 U.S.—IT. S. V. West Texas Cot-1 


tonoil Co., C.C.A.Tex., 155 P.2d 
463. 

33 C.J. P 216 note 66. 

Right to recover interest on penalty 
see supra § 3. 

Bate from which allowed 

Where there is no averment of 
any vexatious or unreasonable delay 
on the part of defendant and the 
court is satisfied that the defense 
was interposed in good faith, inter¬ 
est on the amount of a judgment 
for a penalty should be allowed only 
from the date of the rendition of 
the judgment, and not from the date 
of the filing of the complaint.— 
■State V. Owsley, 42 P. 105, 17 Mont 
94. 

9, Pa.—^Mahoney Borough v. Wad- 
linger, 21 A. 823, 142 pa. 308. 

25 C.J. p 1210 note 46. 

10. U.S.—^U. S. V. Baltimore, etc., 
R. Co., Ohio, 159 F. 33, 86 C.C.A. 
223, affirmed 31 S.Ct 368, 220 TJ.S. 
94, 55 L.Ed 384. 
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25 C.J. p 1211 note 48—3 C.J. p 877 
note 77. 

11. tr.S.— U. S. V. Illinois Cent R. 
Co., Ky., 170 F. 642, 96 CC.A. 628. 

25 C.J. p 1211 note 49. 

12. Md.—State v. Mace, 5 Md. 337. 

13- Ky.—Evans v. Commonwealth, 
13 Bush 269—Louisville, etc., R. 
Co. V. Commonwealth, 6 Ky.L. 90. 

14. Ill.—Ward v. People, 13 Ill. 635. 

25 C.J. p 1211 note 64. 

15. La.—State v. Williams, 7 Rob. 
252—State v. Linton, 3 Rob. 65. 

16. Ark.—St. Louis, etc., R. Co. v. 
State, 17 •S.W. 806, 55 Ark. 200. 

26 C.J. p 1211 note 66. 

17. Del.—^Proctor v. State, 5 Del. 
387. 

25 C.J. p 1209 note 33. 

18. Pa.—Commonwealth v. Davison, 
11 Pa.Super, 130—Commonwealth 
V. Foulkrod, 17 Pa.Dist. 360. 
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an intermediate appellate court to incorporate in its 
judgment a statement of facts.^^ 

Bill of exceptions. Where the bill of exceptions 
in the case shows that authority was duly obtained 
for the bringing of the action, it is conclusive of 
the fact.^<^ 

Pres^imptions. It cannot be presumed in aid of 
a special finding that defendant violated the law.^t 

Modification of judgment. Where the statute does 
not fix the maximum amount of the penalty, the ap¬ 
pellate court will not reduce the amount of a pen¬ 
alty assessed by a trial court or jury ,22 unless it is 
clearly excessive and amounts to an abuse of dis- 
cretion.23 Where the amount of the penalty must 
be determined by a jury as where the statute pro¬ 
vides for a maximum penalty, it has been held that 
a judgment on a directed verdict for the statutory 
maximum may be affirmed where a remittitur for 
all above a merely nominal recovery is filed.24 
Where the judgment is excessive, but the amount 
of the excess is definite and apparent from the judg¬ 
ment, the error may be corrected by ordering a re¬ 
mittitur without a reversal.25 Where a judgment is 
erroneously rendered for aggregated penalties, it 
may be affirmed for the amount of one penalty and 
reversed as to the others.26 Where a judgment is 
erroneous in awarding the entire amount of the 
recovery to plaintiff instead of apportioning it 
between plaintiff and the other proper recipients of 
the fund, it may be reversed and a judgment en¬ 
tered on appeal in conformity with the provision of 
the statute.27 

§18. - Costs 

The right to costs in proceedings to recover penalties 
is dependent on the provisions of the statutes imposing 
such penalties. 

Since costs are not recoverable except when al¬ 
ia. Ill.—People V. Smith, 69 N.B. 

810. 208 Ill. 31. 

20. Wis.—State v. Wertzel, 54 N.W. 

579, 84 Wis. 344. 

21. Ind.—Western Union Tel. Co. v. 

Jones, 18 N.B. 529, 116 Ind. 361. 

22. Ark.—Western Union Tel. Co. 

V. State, 101 S.W. 748, 82 Ark. 

309, 12 Ann.Cas. 82. 

23. Ark.—^Western Union Tel. Co. v. 

State, supra. 

24. Mich.—Hines v. Darling-, 57 N. 

W. 1081, 99 Mich. 47. 

25- S.C.—Dean v. Todd, 27 S.E. 471, 

49 S.C. 461. 

Award of interest 

Where the judgment erroneously 
awards interest on the amount of 
the penalty before judgment, it may 
be corrected by deducting the 

70 C.J.S.—27 


lowed by statute,28 it has been held that costs are 
not recoverable in actions for statutory penalties, 
when, by the statute creating the penalt}^, no costs 
are given,22 Early statutes giving the right to re¬ 
cover costs were held not applicable to penal actions 
unless they were expressly mentioned therein .20 
In many decisions, however, where actions for pen¬ 
alties are considered as civil actions, costs are al¬ 
lowed and taxed according to the statute relating to 
costs in such proceedings,^! but statutes regulating 
costs in criminal prosecutions are not applicable 
to penal actions.22 In some jurisdictions under 
express statutory provisions applicable to actions 
for penalties, costs may be recovered.83 In a qui 
tarn action, the informer, being the real party in 
interest, is liable for costs if he fails to maintain 
the action.84 an action to recover a penalty 
under a statute giving such right to the person ag¬ 
grieved, instead of to the common informer, plain¬ 
tiff is entitled to his costs.25 Under some statutes 
officers prosecuting for penalties are exonerated 
from liability for costs.88 

Security for costs; proceedings in forma pau¬ 
peris. When costs may be recovered, security for 
costs may be required to be given in penal actions 
as in other cases.27 Where a penalty is given to 
the party injured, he may sue for and recover the- 
penalty in forma pauperis.88 

§ 19. Payment, Remission, or Compounding 
Penalty 

a. Payment 

b. Remission 

c. Compounding 

a. Payment 

Payment may be accepted fay an informer entitled 
to a moiety of the penalty. Tender of payment in order 
to be sufficient must include interest. 

33. N.T.—People v. Strauss, 62 N. 
Y.g. 812, 48 App.Div. 198. 

25 C.J. p 1212 note 72. 

34. HI.—See Town of Magnolia v. 
Kays, 205 ULApp. 152. 

Wis.—^Lynch v. The Economy, 27 
Wis. 69. 

25 C.J. p 1212 note 73. 

35. Pa.—^Norris v. Pilmore, 1 Teates 
405. 

36. Ohio.—^Bittle v. Hay, 5 Ohio 269. 
25 C.J. p 1212 note 75. 

37. U.S.—U. S. V. The Planter, D.C. 

Mo.. 27 P.Cas.No.16,054. Newb. 

Adm. 262. 

25 C.J. P 1212 note 77. 

38. Tenn.—Kirby v. Bice, 8 Terg. 
442. 


amount of the interest.—Iron B. Co. 
V. Lawrence Furnace Go., 30 N.E. 
616, 49 Ohio St. 102. 

26. N.y.—Sturgis V. Spofford, 45 N. 
Y. 446. 

27. Mo.—^Kendall v. Western Un¬ 
ion Tel. Co., 56 Mo.App. 192. 

28. Ky.—^Heard v. Paris, 1 Litt. 
245. 

29k Ky.—^Heard v. Paris, supra. 

25 C.J. p 1212 note 68. 

30. Ky.—^Heard v. Paris, supra. 

25 C.J. p 1212 note 69. 

81. U.S.—U. S. V. Minneapolis, etc., 
B. Co., D.C.Minn., 235 -P. 951. 

25 C.J. P 1212 note 70. 

32. Wis.^—State v. Smith, 8 N.W. 

870, 52 Wis. 134. 

25 C.J. P 1212 note 71. 
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An informer, to whom a moiety of the penalty 
is given, may accept payment of the judgment re¬ 
covered and discharge defendant, although he has 
no right to discharge the judgment without leave 
of court.®9 Under a provision requiring penalties 
to be paid into the county treasury, such penalties 
are to be treated as debts due the county, and may 
be paid in county warrants.^® 

Tender. Tender of payment of a judgment in 
order to be sufficient must include accrued interest. 

b. Remission 

After judgment, remission of the penalty may be 
made only in accordance with controlling constitutional 
and statutory provisions; the legislature has power to 
remit penalties. 

After a judgment under a federal statute vesting 
a moiety of a penalty in an informer, the power 
of pardon confided to the president by the constitu¬ 
tion is limited to the remission of the share of gov¬ 
ernment only, and it is inoperative to divest the 
share of the inforraer,^2 Before judgment, when 
the prosecution is wholly in the name of the United 
States, the president has complete power over the 
whole case.^^ By the act of congress the secretary 
of the United States treasury has the discretionary 
‘power in many instances to remit before distribu¬ 
tion, whether the penalties are such as are given to 
the United States, or in part to the informer.'^^ 

Under a constitutional provision giving the gov¬ 
ernor power to remit fines and forfeitures unless 
otherwise directed by law, the governor may remit 
a part of the penalty due to the state,^^ although 
he has not the power to remit the share given to the 
informer.^® Under such a provision, he has no 
power to remit penalties which are not at the time 
or 'were originally payable to the state.^*^ The power 
of the legislature to remit a penalty is well setted.4« 


A court may not relieve against penalties created 
by law, unless empowered by statute so to do.^^ 

After judgment an informer may release his share 
of the penalty but not the share belonging to the 
state.5<^ 

An application for remission of a penalty must be 
based on an admission that the penalty has been in- 
curred.^^ 

c. Compounding 

Compounding a penalty Is an adjustment of the de¬ 
mand by payment of a part in satisfaction of the whole, 
and may be accomplished only on leave of the court. 

Compounding a penalty is understood to be an ad¬ 
justment of the demand by payment of a part in 
satisfaction of the whole.52 The voluntary dis¬ 
continuance of a popular action is not within the 
meaning of a statute punishing compounding, ^ 3 not¬ 
withstanding defendant pays the costs.^4 

Right to compound. By the statute of 18 Eliza¬ 
beth no penal action by a common informer can be 
compromised without the leave of the court, and a 
transcript of the English statute has been enacted in 
some of the United States^s while in others the stat¬ 
ute has been followed as a rule of the common 
law.36 The granting of leave is entirely within the 
discretion of the court, which may impose such 
terms as it may deem proper under the circum¬ 
stances of the case-S*^ It will usually grant such 
leave only on the consent of the people.^^ 

§ 20. Disposition of Proceeds 

!n the absence of constitutional restrictions, the legis¬ 
lature may by statute give penalties to such persons and 
for such particular purposes as in its wisdom it may 
deem proper. 

The legislature may by statute, in the absence of 
constitutional restrictions, give penalties to such per- 


39. N.T.—Caswell v. Allen, 10 

Johns, 118. 

Pa.—Megargell v. Hazleton Coal Co., 
8 Watts. & S. 342. 

40. Ark.—McKibben v. State, 31 
Ark. 46. 

41. Vt.—State v. Wooley, 44 Vt. 
363. 

42. U.S.—IT. S. V. Griswold, D.C. 
Or., 24 F. 361, affirmed, C.C., 30 
F. 762. 

26 C.J. p 1213 note 84. 

43- XJ.S.—-XT. S. V. Harris, B.C.Ky., 
26 F.Cas.No.15,312, 1 Abb. 110. 

44. U.S.—U. S. V. Morris, N.T., 10 
Wheat, 246, 6 L.Ed. 314. 

25 C.J. p 1213 note 86. 

45. S.C.—State V. Williams, 10 S. 
C.L.. 26. 


46. iS.C.—State v. Williams, supra. 

47. Pa.—Shoop v. Commonwealth, 3 
Pa. 126. 

48. Tex.— Corpus Juris cited iu 
Jones V. Williams, 45 S.W.2d 130, 
137, 121 Tex. 94. 

25 C.J. P 1213 note 90. 

The repearl of a law imposing a 

penalty is of itself a remission.— 

Corpus Juris cited in Merchants Fi-, 

nance Corporation v. Waring, 61 P. 

2d 160, 161, 10 Cal.App.2d 80—25 C. 

J. p 1213 note 90 [a]. 

49. JLia.—^Brant v. Louisiana State 
Bank, 8 Mart. 310. 

N.T .—State Bd. Pharmacy v. Tei- 
tel, 113 N.Y.S. 69. 

50. N.T.—Caswell v. Allen, 10 

Johns. 118. 

25 C.J. p 1213 note 92. 


51- XJ.S.—^Findlay v. XT. S., Hawaii, 
225 F. 337, 139 C.C.A. 207. 

52. N.T.—Haskins v. Newcomb, 2 
Johns. 405. 

53- N.T.—Haskins v. Newcomb, su¬ 
pra. 

54. N.T.—^Haskins v. Newcomb, su¬ 
pra. 

55. N.T.—^Bradway v. Le Worthy, 9 
Johns. 251. 

25 C. J. p 1214 note 2. 

56. Mass.—^Raynham v. Rounseville, 
9 Pick. 44. 

N.H.—^Burley v. Burley, 6 N.H. 200. 

57- N.T.—^Bradway v. Le Worthy, 
9 Johns. 251.. 

58. N.H.—^Burley v. Burley, 6 N.H. 

200 . 
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sons and for such particular purposes as in its 
wisdom it may deem proper.Accordingly, the 
Legislature may provide for apportionment between 
the state and the injured person,60 or it may give 
the entire penalty to the injured person,61 and it is 
no concern of defendant how the penalty is ap¬ 
propriated; nor is he responsible for the disposi¬ 
tion to be made of it when collected.62 

Some constitutional or statutory provisions re¬ 
quire the payment of penalties when collected into 
the school fund of the state or county or other sub¬ 
division. 6 3 Where such a provision is found in 
the constitution, it is not competent for the legisla¬ 
ture to direct a contrary disposition of the funds.64 
While it has been held that a constitutional pro¬ 
vision that the ^'clear proceeds” of all fines and 
penalties shall go to the county school fund does not 
deprive the legislature of discretion as to what 
penalties shall accrue to the state or preclude them 
from awarding them to private individuals,6 5 this 
rule has been limited in some jurisdictions to the 
extent that the legislature is precluded from mak¬ 
ing an entire disposition of the proceeds of a pen¬ 
alty to the informer.66 If it is provided by the 
constitution that the proceeds of penalties must be 
'^exclusively'' applied to the school fund, a statute 
otherwise disposing of part of the proceeds is 
void.67 A constitutional provision prohibiting the 
granting of public money to any individual or mu¬ 
nicipal or other corporation does not render un¬ 


constitutional a statute providing that a penalty 
when recovered shall go one fourth to the county 
attorney as a commission for his services in prose¬ 
cuting the suit and the remainder to the road and 
bridge fund of the county.63 

If no private person is authorized to sue for a 
penalty, it belongs, when collected, to the state which 
alone can sue for its recovery, 69 and, where no pro¬ 
vision is made as to the disposition of a penalty 
which may be recovered, such a penalty when re¬ 
covered belongs to the state, *^6 although it has been 
held that in such case the penalty cannot be re¬ 
covered since no one is authorized to sue for it.'^^ 
An ordinance providing that a sum shall be forfeited 
and paid to the city for each offense sufEciently im¬ 
ports that the penalty is to go to the city treasury. 

§ 21, - Rights of Informers 

The right of an informer to any part Or to all of 
a penalty depends on the statute and on his having taken 
the steps necessary to bring him within its terms. 

In the absence of constitutional or statutory re¬ 
striction the legislature may direct that a part'^3 or 
all*^^ of the penalty shall go to the informer. The 
informer’s title thereto depends on the recovery, 
and until then he has no vested right therein.'^S By 
commencing an action, however, he attaches a 
right in himself to the penalty, which cannot be 
divested by a subsequent suit, brought by another 
individual, even though judgment is first recovered 
in the second suit.'^® In order to entitle an informer 


59. IT.S,—Marvin v. Trout, Ohio, 26 
S-Ct. 31, 199 TJ.S. 212, 50 L.Ed. 157. 

25-C.J. p 1214 note 15. 

60. Ky.—^Whitaker v. Green River 
Coal Co.. 122 S.W.2<i 1012, 276 Ky. 
43, 119 A.L.R. 1456. 

61- Ky.—Whitaker v. Green River 
Coal Co., supra. 

62. Ind.—^Pennsylvania Co. v. State, 
41 hr.E. 937, 142 Ind. 428. 

25 C.J. p 1214 note 17. 

63- Ill.—Palmer v. People. 109 Ill. 
App. 269. 

Neb.—School Dist. of City of Oma¬ 
ha V. Adams, 26 N.W.2d 24, 147 
Neb. 1060. 

Penalties within provisions 

(1) The constitutional provision 
providing that all fines, penalties, 
and license moneys shall be appro¬ 
priated exclusively to use of schools 
in subdivisions where they accrue 
applies to crimes and penalties as¬ 
sessed in criminal prosecutions plus 
fines and penalties assessed under 
rules, by-laws, or ordinances of 
cities, etc., growing out of the exer¬ 
cise of police power, where they are 
criminal in character but collectable 
by civil action.—Schoo-hDist. of City 
of Omaha v. Adams, supra. 


(2) Under provision of the consti¬ 
tution that clear proceeds of all 
penalties collected for breach of 
“penal laws of the state” will be 
distributed annually to schools of 
the several counties, quoted phrase 
refers to statutory enactments fix¬ 
ing or providing for penalties, etc., 
and for their assessment and collec¬ 
tion, and does not include penalties 
imposed and collected for a breach 
of implied contracts of insurance 
corporations with the state.—^New 
Franklin School Dist. No. 28, How¬ 
ard County V. Bates, 225 S.W.2d 769, 
359 Mo. 1202, 

(3) A constitutional provision re¬ 
quiring fines assessed for any 
breach of the penal laws to be ap¬ 
plied to the use of schools does not 
apply to the proceeds arising from 
civil suits for penalties.—Judy v. 
Thompson, 60 N.E, 270, 156 Ind. 533 
—25 C.J. p 1215 note 23. 

64. Mo,—State v. St. Louis, etc., 
R. Co., 162 S.W. 144, 253 Mo. 642. 

25 C.J. P 1214 note 19. 

65. N.C.—State v. Caraleigh Phos¬ 
phate, etc., Works, 25 S.B. 795, 
119 N.C. 120. 

26 C.J. p 1214 note 2(K 
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66- Wis.—^Dutton v. Fowler, 27 
Wis. 427—^Lynch v. The Economy, 
27 Wis. 69. 

67. Kan.—^Atchison, etc., R. Co. v. 
State, 22 Kan. 1. 

68. Tex.—Beaumont, etc., R. Co. v. 
State. Civ.App., 173 S.W. 641. 

69- N.C.—Katzenstein v. Raleigh, 
etc., R. Co., 84 N.C. 688. 

70- Ind.—In re Burk, 118 N.E. 540, 
66 Ind.App. 435. 

71. N.D.—State v. Messner, 82 N. 
W. 737, 9 N.D. 186. 

72- Pa.—Scranton v. Engel, 39 Pa- 
Super. 534. 

73- N.C.—State v. Maultsby, 61 S. 
E. 956, 139 N.C. 583. 

25 C.J. p 1215 note 29. 

74- U.S.—Marvin v. Trout, Ohio, 26 
S.Ct. 31, 199 U.S. 212, 50 L.Ed. 157. 

75. U.S.—U. S. V. Connor. Ct.Cl., 11 
S.Ct. 229, 138 U,S. 61, 34 L.Ed, 860. 
Ky.—Commonwealth v. Welch, 2 
Dana 330. 

76* Me.—State v. Smith, 64 Me. 423. 
25 CJ. p 1215 note 33. 



70 C.J,S. 


PENALTIES—PENDENTE LITE NIHIL INNOYETUR 


§ 21 

to his moiety of the penalty, it should appear of 
record that he complained or sued for it;^^ other¬ 
wise the whole penalty goes to the state.'^^ It has 
been stated that it is against public policy to allow 
an informer who is also an accomplice or participant 
in the penalized act to be awarded a share of the 
penalty 

Action by informer for share of penalty. When 
a penal action which has 'been brought by the fed¬ 


eral government is settled or continued without the 
consent of one claiming an informer s share, or 
where the amount of the penalty has been recovered, 
but not distributed, proceedings for such portion 
must be taken by the informer in the court where 
the action was brought.80 If the question as to 
who the informers are is disputed, such action must 
then be tried in the same court which tried the 
penal action.^^ 


PENALTY, The word ‘^penalty” is sometimes loose¬ 
ly employed to include all actions which involve 
hurtful or disadvantageous consequences,^ and is 
used generally to denote any disadvantage resulting 
from an aet.^ 

The term is defined as the amount recovered for 
a violation of the statute law of the state or a 
municipal ordinance which violation may or may 
not he a crime, and in this sense is treated in 
Penalties § 1 et seq. The term is also used, in 
contradistinction to liquidated damages, to signify 
punishment for default on a contract, and in this 
sense is treated in Damages § 101 c. 

PENCIL. In modem usage the word ‘^pencil” 
signifies an instrument with which we write without 
ink.s Originally, the term ^^pencil” was applied to 
a small, fine pointed brush used in painting, and 


the word is still employed to denote the finer brushes 

used by artists,^ 

PENDENCY. In practice, the state of an undeter¬ 
mined proceeding.® 

PENDENS. A Latin word® meaning *'pending.’^7 

PENDENTE LITE. A Latin expression^ defined 
meaning pending the continuance of an actioi : 
while litigation continues.^ 

Pendente life purchaser. A purchaser with knowl¬ 
edge of the subject of the controversy and the 
claims of the litigants;^® one who by purchase ac¬ 
quires an interest in the matter in litigation pend¬ 
ing the suit.i^ 

PENDENTE LITE NIHIL INNOVETTO .12 


77 . Me.—State v. Smith, supra. 

25 C.J. p 1215 note 34. 

78. Me.—State v. Smith, supra, 

25 C.J. p 1215 note 36. 

79. Opinion of attorney general 
Pa.—Jagger^s Case, 41 Pa.Co. 1. 

80. TJ.S.—McLane v. TJ. S., Del., 6 
Pet. 404, 8 Lt.Ed. 443. 

25 C.J. p 1215 note 39. 

8X. IJ.S.—Robinson v. Hook, C.C. 
Me., 20 F.Cas.No.11,956, 4 Mason 
139. 

1. IT.S.—Perkins v. Brown, D.C.Ga., 
53 F.Supp. 176, 180. 

2. Ohio.—'City of Cincinnati v. 

Wright, 67 N.E.2d 358, 361, 77 

Ohio App. 261. 

3. 3Sr.T. —Clason v. Bailey, 14 Johns. 
484, 491. 

Kinds 

(1) “Indelible pencil.*’—Thrailkill 
V. Smith, 138 'N’.B. 532, 633, 106 Ohio 
St. 1. 

(2) '‘Ink pencil” as distinguished 
from “lead pencil” see Ink 43 C.J.S. 
p 1123 note 14. 

(3) “Soap pencil.”—^U. S. v. Amer¬ 
ican Express Co., N.Y., 136 P. 694, 
595, 69 C.C.A. 368. 


4- IJ.S.—‘U. S. V. Grumbacher, 27 
C.C.P.A., Customs, 166, 167. 
Denoting a hrash 

When the word “pencil” is em¬ 
ployed to signify a brush it denotes 
a small fine brush, such as may be 
used by a painter in laying on 
paints, although technically it is a 
special type of pointed brush the 
hairs of which are held by a quill 
ferrule with a wooden handle which 
is often detachable. The hair may 
be sable, fitch, camel’s hair, or ox- 
hair, and may be brought to a point 
or be square on the ends. Such 
brushes are used in water-color and 
miniature painting, lettering, strip¬ 
ing, and ornamenting.—^U. S. v. 
Grumbacher, supra, 

5. M.T.—^People v. Roosevelt, 34 
K.T.S. 228, 229, 12 Misc. 622. 

48 C.J. p 781 note 39. 

Plirases 

“Pendency of actions,” “pendency 
of appeal,” “pendency of motions or 
proceedings,” and other phrases of 
similar import see the index to the 
title Appeal and Error. 

6. Del.—^Rice v, McOaulley, 31 A. 
240. 244, 12 Del. 226, 

7. Black L.D. 


8. N.J.—^In re Morrissey, 107 A. 

70, 72, 91 N.J.Eq. 289. 

Pa.—^Herbetson v. Herbetson, 30 Pa. 
Dist. 692, 693. 

9- Pa.—^Herbetson v. Herbetson, su¬ 
pra. 

Similarly defined 

(1) During litigation,—^In re Mor¬ 
rissey, 107 A. 70, 72. 91 N.J.Eq. 289. 

(2) During the actual progress of 
the suit.—In re Morrissey, supra. 

(3) During the pendency of the 
litigation.—Richardson v. Richard¬ 
son, 16 N.W.2d 127, 128, 218 Minn. 
42, 154 A.L.R. 526. 

(4) Pending a suit.—^In re Morris¬ 
sey, supra. 

10. Ky.—Ward v. Dockwood, 27 S. 
W.2d 692, 693, 234 Ky. 160. 

11. Ark.—Whiting v. Beebe, 12 Ark. 
421, 664. 

12. A maxim meaning “During liti¬ 
gation nothing new should be intro¬ 
duced.”—^Black L.D. 

Applied or cited in 

Tex.—^Houston Chronicle Pub. Co. v. 
Bergman, Civ.App., 12S^S.W,2d 114, 
116. 

48 C.J. p 781 note 46. 
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PENBERE—PENKNIFE 


70 C.J.S. 

PENDERE. A Latin word meaning to weigh.^^ 

PENDING-. A term having different shades o£ 
meaning,susceptible of two interpretations, the 
legal and technical, or the popular and liberal.i^ 
^Tending^^ is defined as meaning in the process of 
settlement or adjustment;!®! begun, but not yet 
completed; unsettled; undeterminedbefore the 
conclusion o£;i® depending; not terminated;!® 
during;20 prior to the completion of;2l remaining 
undecided;22 undecided or undisposed of;23 also, 
during the time intervening before; awaiting;24 un- 
tn.25 

Having recourse to the vernacular or to the der¬ 
ivation of the term, ^'pending^^ means ^^hanging/^26 

“Pending^' has been held equivalent to, or synony¬ 
mous with, '^during’^ see 28 C.J.S. p 593 note 9, and 
^^hanging^' see 39 C.J.S. p 772 note 98. 

An action is pending from the date of its com¬ 
mencement and is regarded as pending from such 
time until its final termination or until final judg¬ 
ment is rendered, as discussed in Actions § 142. The 
meaning of the word ^^pending^^ as used in saving 


clauses of statutes is treated in the C.J.S. title 
Statutes § 440, also 59 C.J. p 1194 note 21. 

Phrases employing the word ^^pending’^ are set 
out in the note.27 

PENETRATION. Act or process of penetrating, 
piercing, or entering.28 

As an element of the offense of rape see the C.J.S. 
title Rape § 10, also 52 C.J. p 1014 note 36—p 1016 
note 60; and as an element of the offense of 
sodomy see the C.J.S. title Sodomy § 1, also 58 
C.J. p 790 notes 31, 32. 

PENHOLDER. A holder for pens or pen points; 
a handle or stock, with a device for retaining the 
pen; usually a socket of metal.29 

PENITENTIARY. The term is defined in the C.J.S. 
title Prisons § 1, also 50 C.J. p 330 notes 11—18. 
For other references see the index to the title Crim¬ 
inal Law. 

PENKNIFE. A small poeketknife; formerly, a 
knife used for making and mending quill pens.3® 


13. Fla.—State v. De Witt C. Jones 
Co., 147 So. 230, 232, 108 Fla. 613. 

N.Y.—In re Hooker’s Estate, 18 N. 

T.S.2d 107, 112, 173 Misc. 515. 

As root of word “expense” see 35 
C.J.S. p 207 note 10. 

14. Pa.—Commonwealth v. Pay, 3 
Pa.Pist.&Co. 749, 750. 

16. N.Y.—^People v. Roosevelt, 34 
H.Y.S. 228, 229, 12 Misc. 622. 

48 C.J. P 782 note 49. 

le. U.S.—Midkife V. Colton, W.Va., 
242 F. 373, 382, 155 C.C.A, 149. 
Pa.—^Driscoll v. McAlister Bros., 144 
A. 89, 90, 294 Pa. 169. 

17. U.S.—Midkiffi v. Colton, W.Va.. 
242 F. 373, 382, 155 C.C.A. 149. 

18. XI.S. —^U. S. V. 2,049.85 Acres of 
Land, More or Less, in Nueces 
County, Tex., P.C.Tex., 49 F.Supp. 
20 , 22 . 

19. State v. Faircloth, 277 P. 
30, 34 N.M. 61. 

48 G.J. p 782 note 54. 

20. TT.S.—^U. S. V. 2,049.85 Acres of 
Land, More or Less, in Nueces 
County, Tex., P.C.Tex., 49 F.Supp. 
20 , 22 . 

Mich.— Corpus Juris cited in Hart¬ 
man V. Edwards, 244 N.W. 474, 
476, 260 Mich. 281. 

Wash.—Wiegardt v. State, 175 P.2d 
969, 972, 27 Wash.2d 1. 

48 C.J. p 782 notes 52, 53, 67. 
Similarly defined 

(1) Puring; hence, during the 
pendency of, the completion of, or 
the like.—^Fireman’s Fund Ins. Co. 


V. Jackson, 131 S.E. 359, 360, 161 
Ga. 559. 

(2) During the continuance of.— 
Cincinnati, etc., R. Co. v. McCuHom, 
109 N.E. 206, 209, 183 Ind. 556, Ann. 
Cas.l917E 1165. 

21. TT.S.—U. S. V. 2,049.85 Acres of 
Land, More or Less, in Nueces 
County. Tex., D.C.Tex., 49 F.Supp. 
20 , 22 . 

22. P.S.—In re Connaway, Cal-, 20 
S.Ct. 951, 956, 178 TT.S. 421, 44 L. 
Ed. 1134—Massey v. U. S., D.O. 
Wash., 46 F.2d 78. 79. 

Ga.—Fidelity Inv. Co. v. Anderson, 
17 S.E.2d 84, 85, 66 Ga.App. 57. 

48 C.J. p 782 note 55. 

23. Tex.— Corpus Jtois cited in 
Dickson v. Carroll, Civ-App., 61 
S.W.2d 1033, 1034. 

48 C.J. p 782 notes 50-56. 

Similarly expressed 
Undecided.—^Driscoll v. McAlister 
Bros., 144 A 89, 90, 294 Pa. 169. 

24. Mich,— Corpus Juris quoted iu 
Hartman v. Edwards, 244 N.W. 
474, 476. 260 Mich. 281. 

48 C.J. p 782 note 57. 

Similarly defined 

(1) While awaiting. 

Cal.—Bagnall v. Travelers* Ins. Co, 
of Hartford, Conn., 296 P. 106, 107, 
111 CaLApp. 714. 

Wash.—Wiegardt v. State, 175 P.2d 
969, 972, 27 Wash.2d 1. 

(2) One of the recognized mean¬ 
ings of the word “pending” is *^vhile 
the time is running for bringing 
such an action.*’—^Porter v. Investors 
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Syndicate, Mont., 62 S.Ct. 617, 620, 
286 U.S. 461, 76 L.Ed. 1226. 

(3) Awaiting decision.—^Driscoll 
V. McAlister Bros., 144 A. 89, 90, 
294 Pa. 169. 

25. U.S.—^Porter v. Investors Syn- 
diate, Mont., 52 S.Ct. 617, 620, 286 
U.S. 461, 76 L.Ed. 1226. 

Mich.—Corpus Juris ctuoted in Hart¬ 
man V. Edwards, 244 N.W. 474, 
476, 260 Mich. 281. 

Wash.—Wiegardt v. State, 175 P.2d 
969, 972, 27 Wash.2d 1. 

48 C.J. p 782 note 67. 

26. N.Y.—^People v. Roosevelt, 34 
N.Y.S. 228, 12 Misc. 622, 625. 

27. Phrases 

(1) “Freight pending” see the C. 
J.S^ title Shipping §§ 42, 160, also 
27 C.J. p 904 note 45—p 905 note 48. 

(2) “Freight then pending” within 
statutory limitation of shipowner’s 
liability see the C.J.S, title Shipping 
§ 242, also 58 C.J. p 643 note 90-p 
644 note 17. 

(3) “Pending on appeal” see 3 
C.J.S. p 1429 note 40. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 783 note 
59-p 783 note 85. 

28. Webster New Int.B. 

29. U.S.—Schrader & Bhlers v. TJ. 
S., C.C.N.Y., 180 F. 953. 

30. Webster New Int.P. 

U.S,—^See Kastor & Bros. v. XT. S., 
C.C.N.Y., 167 F. 993, 994, 



TENNSYLYANIA—FENSIONISTA OR PENSION ABO 
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PENNSYLVANIA. One of the original thirteen 
states of the United States of America.^^ 

PENNY. A coin; a cent;, any coin or sum of tri¬ 
fling value .^2 

PENO, In Spanish law, the subject of a pledge 
whether delivered or not.^^ 

PENOSO. In Spanish law, laborious; that which 
causes hardship or involves great difficulty.^^ The 
term has been held not synonymous with "painful” 
see 67 C.J.S. p 552 note 53. 

PENSION. The term "pension” is defined in Pen¬ 
sions § 1, and that title deals with general principles 
applicable to pensions paid by the government to 
persons who have rendered services to the public or 
who have suffered loss or injury in the public serv¬ 
ice. Pensions paid by private employers to em- 

31. Bouvier L.D. 
historical note 

The first charter was panted by 
Charles II to William Penn March 
4, 1681, and under this charter Penn 
was constituted the proprietary and 
governor of the province. The first 
frame of government was adopted 
and promulgated April 25, 1682. In 
1776, after the declaration of Amer¬ 
ican independence, a constitution 
was formed adapted to the altered 


ployees are treated in Master and Servant, reference 
being made to the index to that title. Pensions are 
treated in various other connections throughout this 
work, reference being made to Counties § 130, 
Judges §§ 35, 36, and the C.J.S. title Schools and 
School Districts §§ 231-236, also 56 C.J. p 431 note 
13-p 434 note 84. For additional references see 
the indexes to the titles Army and Navy and Mu¬ 
nicipal Corporations and the C.J.S. title Social 
Security and Public Welfare; and consult the De¬ 
scriptive-Word Index. 

In Spanish law^ the term "pension” means a 
temporary or perpetual rent charge on land; a 
royal or ecclesiastical revenue. 

PENSIONARIO. A Spanish word meaning one who 

pays a pension.36 

PENSIONISTA or PENSIONADO. In Spanish 
law, one who is entitled to receive a pension.37 

32. New Standard D. 

“Penny arcade” see 6 C.J.S. p 283 

note 18. 

33. Escriche Biccionario. 

34. Philippine.—^U. S. v. Pico, 18 
Philippine 386, 392. 

35. Escriche Biccionario, 

36. Escriche Biccionario. 

37. Escriche Biccionario. 


circumstances of the country. In 
1790 a new constitution was sub¬ 
stituted.—^Bouvier B.D. 

Phrases employing the name ^‘Penn- 
sylvania*’ 

(1) “Pennsylvania rule” as to 
rights of life tenant and remainder¬ 
man in dividends on stock held in 
trust see Corporations § 471 c. 

(2) “Pennsylvania system” see 
Mechanics’ Liens § 105. 
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PENSIONS 

This Title includes pecuniary allowances paid periodically by government to persons who have ren¬ 
dered services to the public or suffered loss or injury in the public service, or to their representatives; who 
are entitled to such allowances and rate and amount thereof; and proceedings to obtain and payment of 
such pensions. 

Matters not in this Title, treated elsewhere in this work, see DescriptiTe-VTord T"*^*^*** 


Analysis 

§ 1. Definition, object, and nature—p423 

2. Constitutional and statutory provisions—^p 425 

3. Pension agencies and agents—^p 426 

4. Persons entitled—^p 427 

5. Rate and amount—^p 428 

6. Compensation and fees for obtaining—p 429 

7. Proceedings to procure—p 430 

8. Commencement and termination—^p 432 

9. Assignment, pledge, or other transfer—p 432 

10. Payment—p 433 

11. Investigation of suspected attempts to defraud—p 435 

12. Offenses under pension laws—p 435 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Object, and Nature 

A pension is a periodical allowance of money granted 
by the government in consideration or recognition of 
meritorious past services, or of loss or injury sustained 
in the public service. 

A pension is a periodical allowance of money 


granted by the government in consideration or 
recognition of meritorious past services,^ or of loss 
or injury sustained in the public service.^ A pen¬ 
sion is mainly designed to assist the pensioner in 
providing for his daily wants,3 and it presupposes 
the continued life of the recipient.'^ 


1. Fla.—Corpus ^Txiris cited in In 
re Advisory Opinion to the Gov¬ 
ernor, 124 So. 728, 729, 98 Fla. 843. 
Mo.—State ex rel. Hooker v. Nolte, 
48 S.W.2d 916, 330 Mo. 299. 

Neb.—City of Lincoln v. Stefifens- 
meyer, 279 N.W. 272, 275, 134 Neb. 
613, 119 A.L.R. 914. 

N.M.—State ex rel. Hughes v. Cleve¬ 
land, 141 P.2d 192, 47 N.M. 230. 
N.Y.—In re Riegelmann's Estate, 34 
N..Y.S.2d 904, 178 Misc. 475—^In re 
McCormick’s Estate, 8 N.Y.S.2d 
179, 169 Misc. 672. 

48 C.J. p 785 notes 1, 2, p 786 note 
13. 

Beward for service 

A payment in nature of reward 
for service can be a “pension" if 
service is rendered and performed 
before reward is granted, and if re¬ 
ward is free from any character as 
the discharge of an existing legal 
or contractual liability.—^In re Opin¬ 
ion of the Justices, 192 A. 494, 88 
N.H. 61L 


2. Ark.—City of Ft. Smith v. Bruce, 
54 S.W.2d 297, 186 Ark. 423. 

Mo.—State ex rel. Hocker v. Nolte, 
48 S.W.2d 916, 330 Mo. 299. 

48 C.J. p 785 note 3, p 786 note 14. 

3. Conn.—Price v. Society for Sav., 
30 A. 139, 64 Conn. 362, 42 Am.S.R. 
198. 

48 C.J. p 786 note 7. 

Protection against economic inse¬ 
curity 

Pension provisions in statutes 
have been held to be founded on 
sound public policy with the ob¬ 
ject of protecting, in a proper case, 
the pensioner and his dependents 
against economic insecurity.—Gor- 
dell V. City of Los Angeles, 154 P. 
2d 31, 67 Cal,App.2d 257. 

Soldier's pension 

(1) The purpose of soldier’s pen¬ 
sion is to promote the soldier’s com¬ 
fort, to secure to him the bounty 
of the government free from the 
claims of creditors, and to insure 
him and his family a safe, although 
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modest, maintenance as long as 
their needs require it.—^Bowes v. 
Perkins, 8 N.Y.S.2d 525, 169 Misc. 
624. 

(2) The purpose of United States 
statutes relating to soldiers’ pen¬ 
sions was to make awards for the 
service and to relieve the necessi¬ 
ties of those individuals whose par¬ 
ticipation in and with the armed 
forces of the nation in its several 
crises and times of trouble enabled 
the nation to attain and maintain 
its position in the world.—In re Mc¬ 
Cormick’s Estate, 8 N,Y.S.3d 179, 169 
Misc. 672. 

(3) A pension is given to a sol¬ 
dier by the United States govern¬ 
ment exclusively for his own bene¬ 
fit.—^In re Stevens* Estate, 24 N.Y.S. 
2d 786, 261 App.Eiv. 48. 

4, N.Y.—In re Riegelmann’s Estate, 

34 N.Y.S.2d 904, 178 Misc. 475. 
Termination of pension see infra § 

8 . 
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§ 1 


In its strict sense a pension is not a matter of con¬ 
tract,5 and is not founded on any legal liability 
it is a mere bounty*^ or gratuity^ ‘"springing from 
the appreciation and graciousness of the sover¬ 
eign,*’® and it may be given or withheld at the dis¬ 
cretion of the sovereign.^® It may be bestowed on 


such persons and on such terms as the lawmaking 
body of the government prescribes,^! and it is, at 
most, an expectancy granted by the law.!® The 
term “pension” has been compared and distinguished 
from "‘bonus,”!® ""compensation,”!4 profits,!® and 
retirement pay.!® A pension fund is to be distin- 


XTnexpended reserve 

A pension does not include the 
unexpended reserve due on death of 
a member of New York state em¬ 
ployees retirement system.—In re 
Riegelmann*s Estate^ supra. 

5. U.S.—MacLeod v. Fernandez, C, 
C.A.Puerto Rico, 101 P,2d 20, cer¬ 
tiorari denied Taste v. MacLeod, 
60 S.Ct. 72, 308 U.S. 561, 84 L.Bd. 

471. 

Colo.— ^Corpus Juris quoted in Board 
of Trustees of Firemen’s Pension 
Fund for City and County of Den¬ 
ver V. People ex rel. Behrman, 203 
P.2d 490. 492. 119 Colo. 301— Cor¬ 
pus Juris quoted in Bedford v. 
White, 106 P.2d 469, 472, 106 Colo. 
439. 

Kan.—State ex rel. Parker v. Board 
of Education of City of Topeka, 
Kan,, 129 P.2d 265, 155 Kan. 754. 
N-J.—Moran v. Firemen’s and Po¬ 
licemen’s Pension Fund Commis¬ 
sion of Jersey City, 28 A.2d 885, 
20 N.J.Misc. 479. 

Ohio.—Grandview Hospital Co. v. 
Clark, 164 N.E. 67. 30 Ohio App. 
30. 

48 C.J. p 786 note 8. 

6. Colo.— Corpus Juris quoted in 
Board of Trustees of Firemen’s 
Pension Fund for City and Coun¬ 
ty of Denver v. People ex rel. 
Behrman, 203 P.2d 490, 492, 119 
Colo. 301— Corpus Juris quoted in 
Bedford v. White, 106 P.2d 469, 

472, 106 Colo. 439. 

N.Y.—^Hodge v. Leaning, 2 Dem. 
Surr. 553. 

7. Ala.— Corpus Juris cited in 

Helms V. Alabama Pension Com¬ 
mission, 163 So. 807, 808, 231 Ala. 
183. 

Cal.—^In re Lindquist’s Estate, 154 
P.2d 879, 25 Cal.2d 697, certiorari 
denied State of Cal. v. U. S., 65 
S.Ct. 1408, and 65 S.Ct. 1410, 325 
U.S. 869, 89 L.Ed. 1988. 

Colo.— Corpus Juris quoted in Bed¬ 
ford V. White. 106 P.2d 469, 472, 
106 Colo. 439. 

Ga.—^DeWitt v. Richmond County, 
16 S.E.2d 579, 192 Ga. 770. 

Ill.—^People ex rel. Judges Retire¬ 
ment System v. Wright, 40 N.E. 
2d 719, 379 III. 328—Raines v. 

Board of Trustees of Illinois State 
Teachers’ Pension and Retirement 
ipund, 7 N.B.2d 489, 365 Ill. 610. 
Ind.—^Jensen v. Pritchard, App., 90 
K.E.2d 518, rehearing denied 91 N. 
E.2d 846. 

Ky.—^Rohe v. City of Covinfeton, 73 
S.W.2d 19. 256 Ky. 164. 


Mass.—Coakley v. Attorney General, 
62 N.E.2d 659, 318 Mass. 508. 

N.Y.—In re Campbell’s Estate, 89 
N.Y.S.2d 310, 195 Misc. 520. 

48 C-J. P 7S6 note 11. 

Pension as vested right see Consti¬ 
tutional Law § 252. 

Property 

A right to a pension is not prop¬ 
erty prior to its payment. 

U. S.—In re Hoag, D.C.N.Y., 227 F. 
480. 

Pa,—Hall’s Estate, 38 Pa.Co. 454, 20 
Pa.Dist, 876. 

8. U.S.—^ItlacLeod v. Fernandez, C. 
C.A.Puerto Rico, 101 F.2d 20, cer¬ 
tiorari denied Taste v. MacLeod, 
60 S.Ct. 72, 308 U.S. 561, 84 L.Ed. 
471. 

Ala.—Corpus Juris cited in Helms v, 
Alabama Pension Commission, 163 
So. 807, 808, 231 Ala. 183. 

Colo.—Corpus Juris quoted in Bed¬ 
ford V. White, 106 P.2d 469, 472, 
106 Colo, 439. 

Ga.—^DeWitt v. Richmond County, 
16 S.E.2d 579, 192 Ga. 770. 

Kan.—State ex rel. Parker v. Board 
of Education of City of Topeka, 
Kan., 129 P.2d 265, 155 Kan. 754. 
N.J.—^Moran v. Firemen’s and Po¬ 
licemen’s Pension Fund Commis¬ 
sion of Jersey City, 28 A.2d 885, 
20 N.J.Misc. 479. 

N.Y.—In re McCormick’s Estate, 8 
N.Y.S.2d 179, 169 Misc. 672. 
Ohio.—Grandview Plospital Co. v. 
Clark, 164 N.E. 67, 30 Ohio App, 
30. 

48 C.J. P 786 note 12. 

Gratuity as reward for services 
A pension is a gratuity extended 
to an individual by his sovereign as 
a reward for past services.-—^Luellen 

V. City of Aberdeen, Wash., 148 P.2d 
849. 

Gratuity without rendition of serv¬ 
ice 

A “pension” ordinarily suggests 
the idea of a bounty or reward for 
service rendered, but the term might 
include a grant which was a mere 
gratuity.—^In re Opinion of the 
Justices, 192 A. 494, 88 N.H. 511— 
In re Opinion of the Justices, 154 A. 
217, 85 N.H. 562—^In re Opinion of 
the Justices, 100 A. 49, 78 N.H. 617. 
Gratuitous recognition of moral ob¬ 
ligation 

A pension is paid after the serv¬ 
ice has been performed as a gra¬ 
tuitous recognition of a moral or 
honorary obligation of the govern¬ 
ment.—^Lemly v. U. S., iCt.CI., 75 F. 
Supp. 248. 


9. Colo.—Corpus Juris quoted in 
Bedford v. White, 106 P.2d 469, 
472, 106 Colo. 439. 

Ill.—People ex rel. Judges Retire¬ 
ment System v. Wright, 40 N.E. 
2d 719, 379 Ill. 328—Raines v. 

Board of Trustees of Illinois State 
Teachers* Pension and Retirement 
Fund, 7 N.B.2d 489, 365 Ill. 610. 
Ind.—^Jensen v. Pritchard, App., 90 
N.E.2d 518, rehearing denied 91 
N.E.2d 846. 

Ky.—Rohe v. City of Covington, 73 
S.W.2d 19, 255 Ky. 164. 

48 C.J. p 786 note 15. 

10. Ill.—People ex rel. Judges Re¬ 
tirement System v. Wright, 40 N. 
E.2d 719, 379 Ill. 328—Raines v. 
Board of Trustees of Illinois State 
Teachers’ Pension and Retirement 
Fund, 7 N.E.2d 489, 365 Ill. 610. 

Ind.—Jensen v. Pritchard, App., 90 
N.E. 2d 518, rehearing denied 91 N. 

E. 2d 846. 

Ky.—Rohe v. City of Covington, 73 
‘S.W.2d 19, 20, 255 Ky. 164. 
Discretion of congress 
D.C.—^Abbott V. Morgenthau, 93 F.2d 
242, 68 App.D.G. 83, certiorari de¬ 
nied 58 S.Ct. 526, 303 U.S. 638, 82 
L.Ed. 1098. 

Mass.—Coakley v. Attorney General, 
62 N.E.2d 659, 318 Mass. 508. 

N.Y.—^In re Campbell’s Estate, 89 
N,Y.S.2d 310, 195 Misc. 520. 

11. Colo.—Corpus Juris quoted in 
Bedford v. White, 106 P.2d 469, 
472, 106 Colo. 439. 

D.C.—^Abbott V. Morgenthau, 93 F. 
2d 242, 68 App.D.C. 83, certiorari 
denied 58 S.Ct. 526, 303 U.S. 638, 
82 L.Ed. 1098. 

48 C.J. p 786 note 16. 

12. Colo.—Corpus Juris quoted in 
Bedford v. White, 106 P.2d 469, 
472, 106 Colo. 439. 

48 C.J. p 786 note 18. 

13- N.Y.—^People v. Westchester 
County Nat. Bank of Peekskill, 
132 N.E. 241, 243, 231 N.Y. 465, 

15 A.L.R. 1344. 

14. U.S.—Lemly v. U. S., Ct.Cl., 75 

F. Supp, 248. 

Ga.—^DeWitt v. Richmond County, 

16 S.E.2d 579, 192 Ga. 770. 

48 C.J. p 785 note 4. 

15. N.Y,—People v. Keys, 165 N.Y. 
S. 863, 178 App.Div. 677. 

50 C.J. p 646 note 17 [Z]. 

16. U.S.—Lemly v. U. 'S., Ct.Cl.. 75 
F.Supp. 248. 
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guished from an annuity fund derived in part from 
voluntary contributions under a statutory option to 
contribute or refrain from contributing^.^ 7 

The term "'pension^' is frequently, particularly in 
recent years, used in the broad sense of retirement 
pay or compensation in which it may partake of the 
nature of a contractual right rather than of a gra¬ 
tuity,^ ^ and, as used in this sense with respect to 
persons in the service of the government, the term 
is fully discussed in Officers § 92. A pension is a 
gratuity only where it is granted for services pre¬ 
viously rendered which at the time they were ren¬ 
dered gave rise to no legal obligation.^^ 

Pensions of policemen, of firemen, and of munici¬ 
pal employees in general are considered respectively 
in Municipal Corporations §§ 588, 614, 727; pensions 
of agents and employees of public schools, in the 
C.J.S. title Schools and School Districts §§ 231-236, 
also 56 C.J. p 431 note 13-p 434 note 84; retire¬ 
ment pay of officers or enlisted persons of the army 
and navy, in Army and Navy § 20 a (7), 31 d; 


pensions for aged or blind persons, in the C.J.S. title 
Social Security and Public Welfare; corporate 
pension plans for employees in private industry, 
in Master and Servant §§ 168-170; and social secur¬ 
ity and unemployment compensation made com¬ 
pulsory by statute, in the C.J.S. title Social Security 
and Public Welfare. 

§ 2. Constitutional and Statutory Provisions 

Subject to constitutional limitations, congress and the 
state legislatures have power to grant pensions to selected 
individuals. Laws creating the right to pensions must 
be iiberally construed. 

Subject to constitutional limitations,20 congress^^ 
and the state legislatures^s have power to grant 
pensions to selected individuals. Under some con¬ 
stitutions the state legislature has no power to 
grant a pension which is not a reward for public 
service,23 or which has no reasonable relation to 
the public good.24 

Construction. Laws creating the right to pen¬ 
sions must be liberally construed^® with the view 


17. Ill.—^People ex rel. Judges Re¬ 
tirement System v. Wright, 40 N. 
E.2d 719. 379 Ill. 328—Raines v. 
Board of Trustees of Illinois State 
Teachers' Pension and Retirement 
iPund. 7 N.E.2d 489, 365 Ill. 610. 

Ind.—^Jensen v. Pritchard, App., 90 
N.E.2d 518, rehearing denied 91 N. 
E.2d 846. 

18. Iowa.—Talbott v. Independent 
School Dist. of Bes Moines, 299 
N.W. 656, 560, 230 Iowa 949. 

19. Cal.—Kern v. City of Long 
Beach. 179 P.2d 799, 29 Cal.2d 848 
— O'Dea V. Cook, 169 P. 366, 176 
Cal, 659. 

20. N.H.—^In re Opinion of the 
Justices, 154 A. 617, 85 N.H. 562. 

N.M.—State ex rel. Sena v. Trujillo, 
129 P.2d 329, 46 N.M. 361. 

48 C.J. p 787 note 27. 

General pension system 

Constitutional provision prohibit¬ 
ing establishment of general pension 
system has been held to refer only 
to military pensions.—^Mayor and 
City Council of Baltimore v. Puget, 
165 A. 618, 164 Md. 335, 88 A.L.R. 
1058. 

21. D.C. —^Abbott V. Morgenthau, 93 
P.2d 242, 68 App.D.C. 83, certio¬ 
rari denied 58 S.Ct 526, 303 U.S. 
638, 82 L.Ed. 1098. 

Mass.—Coakley v. Attorney General, 
62 N.E.2d^659, 318 Mass. 508. 

N.T.—In re Campbell's Estate, 89 N. 

T.S.2d 310, 195 Misc. 520. 

ICilitary service 

Congress may grant pensions and 
other rewards for military service. 
— Rucker v. Merck, 159 S.E. 501, 172 
Ga. 793. 


Federal pension statutes held valid 
U.S.— u. S. V. Hall, Ohio, 98 U.S. 

343. 25 L.Ed. 180. 

48 C.J. p 786 note 25. 

22. Pla.—City of Tampa v. State ex 
rel. Evans, 19 So.2d 697, 156 Pla. 
177. 

Residual power 

The power to grant pensions exists 
as residual power of state, unless 
the grranting of pensions is expressly 
prohibited in state constitution, or 
language is used that by necessary 
implication must be construed as a* 
prohibition.—Bedford v. White, 106 
P.2d 469, 106 Colo. 439. 

Ziegitimate state expense 

Pensions lawfully allowed by leg¬ 
islature may be deemed legitimate 
state expenses.—In re Advisory 
Opinion to the Governor, 124 So. 728, 
98 Pla. 843. 

Control of pensions 

State may control the giving or 
taking away of pensions.—Dodge v. 
Board of Education of City of Chica¬ 
go. 6 N.E.2d 84. 364 Ill. 547, affirmed 
58 S.Ct. 98, 302 U.S. 74, 82 L.Ed. 57. 

Pensions to military veterans who 
have become incapacitated in public 
service may be granted by legisla¬ 
ture under its power to grant pen¬ 
sions.—Gray v. City of Salem, 171 N. 
E. 432, 271 Mass. 495. 

Pension for past civilian services 
Grant of a pension for past civili-; 
an services is included within the 
power of the legislature to grant 
pensions,—^In re Advisory Opinion to 
the Governor, 124 So, 728, "SS Pla. 
843. 


r State pension statutes held valid 
' Colo.—Bedford v. White, 106 P.2d 
469, 106 Colo. 439. 

Pla.—In re Advisory Opinion to the 
Governor, 124 So. 728, 98 Pla. 843. 
48 C.J. p 787 note 26. 

23. Pla.—City of Tampa v. State ex 
rel. Evans, 19 So.2d 697, 155 Pla. 
177. 

N.H.—In re Opinion of the Justices, 
154 A 217, 85 N.H. 562. 

N.M.—State ex rel. Sena v. Trujillo, 
129 P.2d 329, 46 N.M. 361. 

N.D.—State ex rel. Eckroth v. Borge. 
283 N.W. 521, 69 N.D. 1. 

24. Mass,—Gray v. City of Salem, 
171 N.E. 432, 271 Mass. 495. 

N.M.—State ex rel. Sena v. Trujillo, 
129 P.2d 329, 46 N.M. 361. 

Private grant 

A pension having no reasonable 
relation to public good is void as a 
mere private grant, but a pension 
serving a present public purpose is 
not void as a mere private grant, 
even though, as an incident to the 
accomplishment of the public pur¬ 
pose, the recipients thereof may be 
personally benefited.—Bedford v. 
White. 106 P.2d 469, 106 Colo. 439. 

25. Cal.—^Baird v. City of Fresno, 
App., 217 P.2d 681—Larson v. 
Board of Police and Fire Pension 
Com'rs of City of Long Beach, 162 
P.2d 33. 71 Cal.App.2d 60—Tyra v. 
Board of Police and Fire Pension 
Com’rs of City of Long Beach, 155 
P.2d 365, reheard 162 P.2d 35, 71 
Cal.App.2d 50—Cordell v. City of 
Los Angeles, 154 F.2d 31, 67 C^. 
App.2d 257—^McCarthy v. City of 
Oakland, 141 P.2d 4, 60 Cal.App.2d 
546—Heard v. Board of Adminis- 
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of promoting the objects of the lawmaking body;^® 
and their force and effect are not to be confined to 
the literal terms of the statute. 

§ 3. Pension Agencies and Agents 

a. Pension agencies 

b. Pension agents 

a. Pension Agencies 

When authorized by statute, the president of the 
United States may establish agencies for the payment 
of pensions granted by the United States whenever in 
his judgment the public interests and the convenience 
of the pensioners require it. 

When authorized by statute, the president of the 
United States may establish agencies for the pay¬ 
ment of pensions granted by the United States, 
whenever in his judgment the public interests and 
the convenience of the pensioners require it.^S Un¬ 
der such statutes he may have the power not only 
to create such agencies, but to enlarge the bounds 
thereof after their creation,and this he may do by 
consolidating two or more pension agencies into 
one, or discontinuing some agencies and transfer¬ 
ring the business thereof to others.^^^ An incum¬ 
bent of an agency, enlarged by the transfer thereto 
of the business of discontinued agencies, is compe¬ 
tent, without any new appointment, to discharge 
the duties thereof as well after as before the en- 
largement.21 Soy also, the president may have 
power to discontinue an agency,in which event 
the functions of the incumbent cease.^s 

b- Pension Agents 

Under statutes so providing, pension agents may be 
appointed by the president of the United States with 
the advice and consent of the senate. 

Under statutes so providing, pension agents may 
be appointed by the president of the United States 


with the advice and consent of the senate.34 In ac¬ 
cordance with provisions of federal statutes former¬ 
ly in force, pension agents were officers of the 
department of the interior,35 and took their instruc¬ 
tions from the commissioner of pensions.36 

Bonds, Where there exists a rule of the depart¬ 
ment requiring an accounting before a new bond is 
accepted, and a pension agent substitutes by permis¬ 
sion a new 'bond for his official one, the approval of 
the head of the department, indorsed on the second 
bond, does not constitute an acceptance of it to stand 
in lieu of the first bond.37 The general rule that a 
surety is not bound beyond the scope of his liabilit}'' 
applies to a bond given by a pension agent for the 
faithful performance of his duty.38 Where the 
boundaries of an agency are enlarged by the officer 
authorized to do so, a bond conditioned for the faith¬ 
ful discharge of all the duties of the office “ac¬ 
cording to the laws and instructions which are now 
in force, or which shall be in force at any time dur¬ 
ing the continuance of the agent in office,’* is broad 
enough to cover the case of an incumbent of an 
agency which may be enlarged during his incum¬ 
bency and on whom increased duties may in con¬ 
sequence devolve.39 

A pensioner cannot maintain an action in his own 
name on the official bond of a pension agent, in 
the absence of a covenant in such bond for his bene- 
Where no demand has been made on the 
surety to make good his principal’s default, interest 
will be charged only from the date of the service of 
the writ.^^ 

Liability on payment to wrong pe'Tson. Where 
money has been set apart to a claimant and the 
state pension agent directed to pay it and he takes 
the money and pays it to one not entitled to receive 
it, thus putting it beyond the power of the person 


tration of All City Employees' Re¬ 
tirement System of City of Los An¬ 
geles, 104 P.2d 47. 39 CaLApp.2d 
685. 

Fla.—City of Tampa v. State ex rel. 
Evans, 19 So.2d 697, 155 Fla. 177. 

Qa.—^B\ilton County v. Holland, 31 S. 
B.2d 202, 71 Ga.App. 455. 

Tenn.—Corpus Juris a^oted in Col¬ 
lins V. City of Knoxville. 176 S.W. 
2d 808, 811, 180 Tenn. 483. 

Utah.—Driggs v. Utah State Teach¬ 
ers Retirement Board, 142 P.2d 
657, H55 Utah 417. 

48 C,J^ p 787 note 29 

28. Tenn-—Corpus Juris quoted In 
Collins V. City of Knoxville, 176 
S.W.2d 8*08, 811, 180 Tenn. 483. 

48 C.J. p 787 note 30. 

beneficial purposes 

Statutory provisions for pensions 


must he liberally construed to end 
that their beneficial purposes are 
broadened rather than narrowed.— 
Knight V. Board of Administration 
of State Emp. Retirement System, 
196 P.2d 647, 32 Cal.2d 400, 5 AL.R. 
2d 410. 

27. K.Y.—^Tates County Hat. Bank 
, V. Carpenter, 23 K.E. 1108, 119 N. 

Y. 550. 16 Am.S.R. 855, 7 L.R.A. 
557. 

Tenn.—Collins v. City of Knoxville, 
176 S.W.2d 808, 180 Tenn, 483. 

28. 15 Op.Atty.-Gen. p 246. 

2^. 15 Op.Atty.-Gen. p 246—14 Op. 
Atty.-Gen. p 147. 

30. 15 Op.Atty.-Gen. p 246—^14 Op. 
Atty.-Gen. p 147. 

31. 15 Op.Atty.-Gen. p 246. 
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32. 15 Op.Atty.-Gen. p 246—14 Op. 
Atty.-Gen. p 147. 

33. 15 Op.Atty.-Gen. p 246. 

48 C.J. p 787 note 37. 

34. 15 Op.Atty.-Gen. p 246. 

35. 19 Op.Atty.-Gen. p 214—17 Op. 
Atty.-Gen. p 339. 

36. 19 Op.Atty.-Gen. p 214—17 Op. 
Atty.-Gen. p 339. 

37. U.S.—U. S. V. Haynes. D.C.N.Y., 
26 P.Cas.N'o.15.334, 9 Ben. 22. 

38. U.S.—U. S. V. White, Pa., 28 F. 
’ Cas.No.16,686, 4 W'ash.p.C. 414. 

48 C.J. p 787 note 43. 

39. 15 Op.Atty.-Gen. p 246. 

40. Ky.—^Hughes v. Cotton, 13 Bush 
596. 

48 C.J. p 787 note 46. 

41. U.S.—^U. Sw V. Poulson, D,C.Pa., 
30 F. 231. 



70 C.J.S. 


PENSIONS 


§§ 3-4 


entitled to it to collect it, the agent is liable there- 

§ 4. Persons Entitled 

a. In general 

b. Widow 

c. Children 

d. Personal representatives 
a. In G-eneral 

The right of any person to a federal or state pension 
is dependent on statute. 

The right of any person to a federal or state 
pension is dependent on statute.'^S Acts passed by 
congress designate the persons entitled to pensions 
from the United States government,^^ and acts of 
the state legislature designate the persons entitled 
to pensions from the state.'^s Statutes, upheld as 
valid,have been enacted by the legislatures of 
some of the southern states, providing for pensions 
for Confederate soldiers and sailors, and for their 
widows and children.^*^ A special statute authoriz¬ 
ing a pension to be paid to a certain person “in like 
sum and manner as the Confederate pensioners*' of 
the state are paid has been held not to authorize 
payment to such person from the Confederate pen¬ 
sion role fund if he has not served as a Confederate 
soldier or sailor.^s Under some statutes provision 
was made for the granting of pay for services per¬ 
formed by the Indian War veterans, and the pen¬ 
sion was limited by its terms to the veteran in 
propria persona. 

^^Line of duty/* Where the pension is given to 
persons disabled by reason of any injury received or 
disease contracted in the service of the United 
States and “in the line of duty,” a disease or injury 


cannot be regarded as having been contracted in the 
line of duty unless the service was the cause of the 
disease or injur3\50 

Pardon and removal of disabilities of one who has 
been discharged from the army rendering him eligi¬ 
ble for reappointment does not operate to make the 
officer pardoned eligible to a pension under a statute 
which requires that an applicant must be “honor¬ 
ably discharged” from the army or navy of the 
United States.^t 

Dependents. Under an act providing that, if one 
has died entitled to a pension leaving persons depen¬ 
dent on him for support at the time of his death, 
such persons shall be entitled to the pension, one 
is regarded as a dependent when he requires for his 
support the use of certain realty in which the pen¬ 
sioner has an interest as heir.®^ Where the stat¬ 
ute provides that the pension allowed to any person 
because of dependence shall not be paid for any 
period during which it shall not be necessary as a 
means of adequate subsistence, an alleged dependent 
who has made a contract with a third person for 
her support is not entitled to any pension from the 
date of such contract.53 

b. Widow 

Except where otherwise expressly provided by statute, 
the remarriage of a woman receiving a pension as a 
widow of a pensioner terminates her right to the pension 
thereafter. 

Except where otherwise expressly provided by 
statute,the remarriage of a woman receiving a 
pension as a widow of a pensioner terminates her 
right to the pension thereafter, although she di¬ 
vorces her second husband^s or her second husband 
dies, and although the second marriage was illegal 


12. Ky.—Gallagher v. Mitchell, 7 
Ky.Op. 722. 

13. Ala.—Cox V. Dunn, 9 So. 2d 1, 
243 Ala. 176. 

14. U.S.— U. S. V. Scott. C.C.Ohio, 
25 F. 470. 

48 C.J. p 788 note 49. 

15. Ala.—Cox V. Dunn, 9 So.2d 1, 
243 Ala. 176. 

16. Ga.—^Elder v. Collier, 28 S.E. 
116, 100 Ga. 342. 

jr.C.—Bladen County Bd. of Educa¬ 
tion V. Bladen, 18 SwE. 661, 113 
N.C. 379. 

47- Fla.—State ex rel. Hawkins v. 

Amos, 122 So, 8, 97 Fla. 675. 

48 C.J, p 788 notes 53-56. 

48. Fla.—^State ex rel. Hawkins v. 
Amos, sUpra. 


49. Wash.—Whitaker v, Clausen, 
106 P. 745, 107 P. 832, 67 Wash. 
268. 

50. U.S.—Rhodes v. IT. S., Mo., 79 F. 
740. 25 C.C.A 186. 

48 C.J. p 788 note 50. 

51. 27 Op.Atty.-Gen. 178. 

48 C.J. p 788 note 51. 

52. TJ.S.—IT, S, V. Purdy, D.C.Ohio, 
38 F. 902. 

48 C-J. p 789 note 74. 

53. U.S.—^n. S. V, Purdy, supra.- 

54. Fla.—^Holland v. State ex rel. 
Carroll, 200 So. 695, 146 Fla. 308. 

48 C.J. p 788 note 61. 

55. Fla.—State ex rel. Williams v. 
Cone, 196 So. 820, 143 Fla. 452. 

S.C.—State v. Verner, 9 S.E. 113, 30 
S.C. 277. 


Bemarxiage to another pensioner 
The statute providing that any 
widow entitled to a pension as the 
widow of a Confederate soldier or 
sailor who has again become a 
widow is entitled to a pension, pro¬ 
vided her last husband was a Con¬ 
federate soldier or sailor entitled to 
pension, although its purpose was to 
qualify restrictions against remar¬ 
riage as precluding right to claim 
pension if remarriage was to a Con¬ 
federate soldier or sailor entitled 
to pension, contemplates that the 
right to apply for pension is as the 
widow of the last husband.—Ala¬ 
bama Pension Commission v. Morris, 
4 SQ.2d 896, 242 Ala. 110. 

56. Ala.—Alabama Pension Com¬ 
mission V- Morris, supra. 

57. Ala.—Alabama Pension Com¬ 
mission V. Morris, supra. 

48 C.J. p 788 note 64, j 
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when she did not repudiate it®® or when she pro¬ 
cured its dissolution by divorce instead of having it 
annulled for illegality.®^ Where the wife of a pen¬ 
sioner obtains a decree of divorce absolutely dis¬ 
solving the marriage, she is not entitled on the death 
of the pensioner to be placed on the pension rolls 
as his widow. 

c. Children 

The word “children” In a pension act declaring who 
shall be entitled to its benefits has been held not to em¬ 
brace an adopted child, but it has been held to embrace 
the grandchildren of deceased pensioners. 

The word '^children” in a pension act declaring 
who shall be entitled to its benefits has been held not 
to embrace an adopted child,but it has been held 
to embrace the grandchildren of deceased pen¬ 
sioners, whether their parents died before or after 
the decease of the pensioner.®^ Where grandchil¬ 
dren are not named in the statute, they may be in¬ 
cluded in the equity of the statutes. The word 
"'children” in a pension act embraces an illegitimate 
child, if its parents afterward intermarried and the 
father acknowledged it, so that it thereby became 
legitimate under the laws of the state where the 
parents resided.®^ Where a pension is granted to a 
widow, the children have no interest in it during the 
mother’s life,®® 

A surviving child, where the widow and other 
children are dead, may be entitled to the whole of 
the pension to which the father would be entitled if 
living.®® 

d. Personal Representatives 

Where, by statute, payment is made to the personal 
representatives of the pensioner for the benefit of the 
children, they take and hold the payment in trust for 
the children and cannot retain it for the purposes of ad¬ 
ministration. 

Where, by statute, payment is made to the per¬ 
sonal representatives of the pensioner for the bene¬ 
fit of the children, they take and hold the payment 
in trust for the children®'^ and cannot retain it for 
the purposes of administration.®® However, they 
are entitled to retain from the amount paid them a 


necessary incidental expense for the faithful execu¬ 
tion of the trust.®'® Under statutes of this character, 
if the pensioner left no children, the representatives 
are not entitled to payment of arrears due the pen¬ 
sioner, because there are no persons for whose use 
they are entitled to receive the money.^® Under a 
statute providing that "'hereafter any balance of 
pension money due a member of the National Home 
for Disabled Volunteer Soldiers at the time of his 
death shall 'be paid to his widow, minor children, or 
dependent mother or father in the order named, ’ 
and "that if none such should be discovered within 
one year said balance shall be paid to the post fund 
of the branch of said national home of which the 
pensioner was a member at the time of his death, 
the United States is not liable to the administrator 
of a deceased pensioner, for arrears of pension, 
paid a soldier’s home of which the pensioner was an 
inmate, where he left surviving him no widow, 
minor child, or dependent father or mother.'^l 

Claims for pensions as assets of the pensioner’s 
estate to be applied to his debts are considered in 
Executors and Administrators § 100. 

§ 5. Rate and Amount 

Although existing pension laws may entitle one to 
a pension, the government may, at Its pleasure, at any 
time, change the amount thereof. In the absence of ex¬ 
press provision to the contrary, the pension laws will 
be so interpreted as to prevent any person from receiv¬ 
ing a double pension. 

Although existing pension laws may entitle one 
to a pension, the government may, at its pleasure, 
at any time, change the amount thereof.*^2 Under 
an act increasing the pensions of all pensioners of 
a given class, such pensioners are entitled to the in¬ 
crease no matter w^hen they make their application 
for it,73 but the benefits of the act cannot be ex¬ 
tended to pensioners who do not belong to such class 
at the time of the passage of the act.74 A pension 
bureau may decrease the rate of pension being 
received by a pensioner under the ruling of a former 
•bureau, on the ground that the proof of disability 
submitted did not entitle the pensioner to the rate 


58. XJ.S.—U. S. V. Hays, C,C.Ho., 20 
F. 710. 

48 C.J. p 788 note 65. 

59. 14 Op.Atty.-Gen. p 220. 

48 C.J. p 788 note 66. 

60. XI Op-Atty.-Gen. p 1. 

61. U.S.—XT. S. V. Sfcam, D.C., 27 F. 
Oas.N"o.X6,S08, 5 Cranch C.C. 367. 

62. U.S.—Walton v. Cotton, Tenn., 
19 How. 355, 15-L..Ed. 658. 

48 C.J. p 789 note 69. 

63. U.S.—Walton v. Cotton, supra. 


64. XJ.S.—U. S. V. Skam, B.C., 27 F. 
Cas.No.ie,308, 5 Cranch O.C. 367. 

65. Tex.—^Jones v. Porter, Civ.App., 
30 S.W. 1119. 

66. 17 Op.Atty.-Gen. p 339. 

48 C.J. p 789 note 73. 

67. N.H.—Perkins v. Perkins, 46 N. 
H. 110. 

48 C.J. P 789 note 77. 

68. Me.—Shirley v. Walker, 31 Me. 
541. 


69. Ohio.—Chapman v. Loveland, 11 
Ohio St. 214. 

70- 4 Op.Atty.-Gen. p 504, 

71. U.S.—O'Mara v. U. S., 47 Ct.Cl. 
27. 

72. Colo.—Corpus Juris anoted in 
Bedford v. White, 106 P.2d 469, 
472, 106 Colo. 439. 

48 C.J. p 790 note 87. 

73. 17 Op.Atty.-Gen. p 327. 

74. 16 Op.Atty.-Gen. p 694. 
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granted. xhe discretion of the head of the pen¬ 
sion bureau to interpret the laws relating to pensions 
includes the rate due a claimant for a given dis- 

ability.76 

Under a statute providing that the widow of a 
pensioner shall be entitled to the pension that he 
would have been entitled to had he been totally 
disabled, she is not entitled to a pension in excess of 
that amount regardless of the amount of pension 
which he was receiving. 

Double pension. In the absence of express provi¬ 
sion to the contrary, the pension laws will be so 
interpreted as to prevent any person from receiving 
a double pension.'^S It has been held, however, that 
allowances under a statute providing for payment 
of money benefits to disabled enlisted men and petty 
officers in the navy or marine corps in lieu of 
maintenance in the Naval Home in Philadelphia, 
if they so elect, do not fall within the prohibition of 
a statute prohibiting more than one pension at the 
same time to the same person and may therefore 
be paid in addition to a pension under the pension 
laws.*^^ So it has been held that, where a state 
government grants an annuity to the invalid daugh¬ 
ter of a soldier of the Civil War by an act of the 
assembly which in no way limits or restricts the 
annuity, the right thereto is not affected by a subse¬ 
quent grant of pension from the United States gov¬ 
ernment, so 

Back pay. Under statutes authorizing back pay 
to pensioners whose names through error or inad¬ 
vertence have been dropped from or left off the 
pension roll, back pay to a pensioner whose name 


was not previously on the pension roll is not au¬ 
thorized. In accordance with express statutory 
provisions, no pensioner whose name has been 
purposely stricken from the pension roll is entitled 
to back pay. 8 2 

§ 6. Compensation and Fees for Obtaining 

The amount of the fee which any agent or attorney 
shall demand or receive for his services in prosecuting 
a claim for a pension granted fay the United States is 
limited by statute, designed to protect the United States 
and pensioners against extortion, Imposition, or frauo. 
Money taken from the pensioner in excess of the pre¬ 
scribed fee may be recovered back by the pensioner. 

The amount of the fee which any agent or ai- 
torney shall demand or receive for his services in 
prosecuting a claim for a pension granted by the 
United States is limited by statute,®^ which is de¬ 
signed to protect the United States and pensioners 
against extortion, imposition, or fraud.Hence, 
the agent or attorney cannot recover more than the 
prescribed fee on a quantum meruit,®® and any con¬ 
tract for a larger fee for prosecuting a pension 
claim than is allowed by law whether made by claim¬ 
ant himself or by a third person in his behalf is 
void and unenforceable.®® The statute cannot be 
evaded by any device or contrivance whatever,®’^ 
such as an agreement, in consideration of services 
to be rendered in procuring a pension, to apply the 
pension when obtained toward an existing indebted¬ 
ness,®® or to submit to arbitration a demand for 
an excessive fee.®® 

The intention of the statute is to prohibit the re¬ 
covery from a third person as well as the pension 
claimant any compensation for services in procuring 


75. D.C.—Lochrea v. U. S.. 6 App. 
B.C. 486. 

76. D.C.—U. S. V. Raum, 18 D.C. 556, 
arnrmed 10 S.Ct. 820, 135 U.S. 200, 
34 KEd. 105. 

77. U.S.—Burnett v. tJ. S., Ct.Cl., 
6 S.Ct. 327, 116 tJ.S. 158, 2$ L.Ed. 
586—18 Op.Atty.-Gen. p 39. 

78. N.J.—Judson v. Newark B -ard 
of Works Pension Ass'n, 39 A.2d 
S3, 132 N.J,Law 106, affirmed 42 
A.2d 289, 133 N.J.Law 28. 

48 C.J. p 789 note 84. 

79. 31 Op,Atty--Gen. p 268. 

80. Pa.—Walter’s Annuity, 30 Pa. 
Co. 96. 

81. Ala.—Cox V. Dunn, 9 So.2d 1, 243 
Ala. 176. 

82. Ala.—^Helms v. Alabama Pen¬ 
sion Commission, 170 So. 649, 27 
Ala.App. 267, certiorari denied 170 
So. 65X, 233 Ala. 180. 

"Purposely** 

CD WitMn statute providing Uiat 


no applicant for pension who has 
been purposely stricken from pen¬ 
sion rolls shall be entitled to back 
pay, “purposely” must be g-iven ordi¬ 
narily accepted meaning of with de¬ 
liberate intent or express purpose; 
on purpose; intentionally; designed¬ 
ly; expressly.—^Helms v. Alabama 
Pension Commission, supra. 

(2) Name of pensioner which was 
stricken from pension rolls pursuant 
to recommendation of grand jury 
after investigation and by regular 
order of pension commission in reg¬ 
ular session assembled was “pur¬ 
posely” stricken from pension rolls 
so that pensioner was not entitled 
to back pay from date when name 
was stricken to date of restoration 
of name to rolls.—^Helms v. Alabama 
Pension Commission, supra. 

83. U.S.—Hines v. Stein, Pa., 56 S. 
CL 699, 298 U.S. 94, 80 L.Ed. 1063. 
rehearing denied 56 S.Ct. 945, 29S 
U.S. 692, 80 L.Ed. 1409. 
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Vt.—Morgan v. Davis, 47 Vt. 610. 

48 C.J. p 790 notes 96, 97. 

8^ U.S,—^Hines v. Stein, Pa., 56 S. 
Ct. 699, SO L.Ed. 1063, rehearing 
denied 56 S.Ct. 945, 298 U.S. 692, 80 
L.Ed. 1409. 

48 C.J. p 790 note 93. 

Criminal liability for exacting ex¬ 
cessive fee see infra § 12. 

85. Vt.—^Morgan v. Davis, 47 Vt. 
610. 

48 C.J. p 790 note 98. 

86. Mass.—Caverly v. Robbins, 20 
N.E. 450, 149 Mass. 16, 2 D.R.A. 
745. 

48 C.J. p 790 note 99. 

87. Me.—^Smart v. White, 73 Me. 
332, 40 Am.B. 356. 

Mich.—Hall v. Kimmer, 28 N.W. 96, 
61 Mich. 269, 1 Am.S.R. 575. 

88. Me.—Smart v. White, 73 Me. 
332, 40 Am.R. 356. 

88- Mich-—Hall v. Kimmer, 28 N.W. 
I 96, 61 Mich. 269, 1 Am.S.R. 575- 



§§ 6-T 


PENSIONS 


70 C.J.S. 


a pension, other or greater than that provided by 
statute,®^ The statute is not limited to persons who 
are recognized or -known to the officer in charge of 
pensions as attorneys or agents of applicants for 
pensions.^ ^ 

The statute does not prevent reimbursement for 
money advanced for actual expenses incurred in 
prosecuting the pension claim,^2 or recovery for 
services rendered for the person claiming the pen¬ 
sion after the certificate therefor is issued,^3 or 
recovery for services performed and expenses in¬ 
curred by a guardian in procuring a pension for 
his ward. 94 Likewise, the statute does not prevent a 
state court which has jurisdiction over an incompe¬ 
tent pensioner’s guardian from directing the guardi¬ 
an to pay a greater amount than specified by stat- 
ute.95 

Lien for services. One who had been the means 
of procuring a pension has no lien on the certificate 
pledged by anticipation to secure compensation for 
his services and no right to retain it,93 and, if he 
refuses to deliver the certificate on request, he is 
liable in an action for recovery of its value or of 
damages resulting from its retention.97 Under an 
agreement relative to the compensation which a 
pensioner agreed to allow an agent for procuring a 
pension, first draw has been construed to mean the 
first annuity.9 8 

Recovery hack of excessive amount. Money 
taken from the pensioner in excess of the precribed 
fee for services in obtaining a pension may, the 
parties not being regarded as standing in pari 
delicto,9S' be recovered hack by the pensioner from 
the taker by direct suit^ or as a set-off in an action 
against the pensioner.2 The right of the pensioner 
to recover is necessary for the protection which the 
statute was intended to give him.9 The right to 
recover from the taker is unaffected by the fact that 


the excessive fee was obtained without any wrong¬ 
ful intent on the part of the taker,4 or by the fact 
that the pensioner, when paying or allowing the fee, 
was not aware of the statutory protection.^ 

It has been held, however, that, where a subagent 
receives from the general government a pension 
under an agreement with the pensioner that one half 
of it is to be paid to the agent’s principal, and, be¬ 
fore any demand or objection on the part of the 
pensioner, one half is accordingly paid to such prin¬ 
cipal, no action will lie for its recovery from the 
subagent.® 

§ 7. Proceedings to Procure 

a. In general 

b. Application or declaration 

c. Investigation or hearing 

d. Review 

a. In General 

The legislature may establish the procedure under 
which pensions are to be granted, and the right to a 
pension does not arise except where the procedure pre¬ 
scribed by statute is followed. 

The legislature may establish the procedure un¬ 
der which pensions are to be granted,^ and the 
right to a pension does not arise except where the 
procedure prescribed by statute is followed.® It is 
not necessary for the validity of a pension statute 
that a claimant he given notice and a hearing.® 

In accordance with provisions of pension statutes, 
an administrative agency may have the authority to 
determine whether or not an applicant is qualified 
to receive a pension.^O Under the federal statutes, 
38 U.S.C.A. §§ 11, 11 a, the administrative agency is 
the Veterans’ Administration. Prior to July, 1930, 
except in the case of certain benefits authorized to 
be paid to disabled enlisted persons or petty officers 
in the navy or marine corps in lieu of being provided 


90. Mass.—Wolcott v. Frissell, 134 
Mass. 1, 45 Am.R. 272. 

48 C.J. p 790 note 11. 

91. Mass,—Caverly v. Robbins, 20 
N.K 450, 149 Mass. 16, 2 L.R.A. 
745. 

92. Vt.—Morg-an v. Davis, 47 Vt. 
610. 

90. N.T.—^Adee v. Howe, 15 Hun 20, 
59 How.Pr. 459. 

94. R.I.—Southwick v. Evans, 21 A. 
104, 17 R.I. 198. 

95. U.S.—Hines v. Stein, Pa., 56 S. 
Ct. 699, 298 U.S. 94, 80 L.Ed. 1063, 
rehearing denied 56 S.Ct. 945, 298 
U.S. 692, 80 L.Ed. 1409. 

Authority ot court over fiduciaries 
Statute was not intended to de-, 


prive state courts of their usual au¬ 
thority over fiduciaries, or to sanc¬ 
tion promulgation of rules to that 
end by executive oflacers or bureaus. 
—^Hines v. Stein, supra. 

96. N.Y.—Payne v. Woodhull, 13 IST. 
Y.Super. 169. 

97. H.Y.—^Payne v. Woodhull, su¬ 
pra. 

98. Ky.—Trimble v. Ford, 5 Dana 
517. 

99. Me.—Smart v. White, 73 Me. 
332, 40 Am.R. 356. 

48 C.J. p 790 note 12. 

1. N.H.—Ladd v. Barton, 6 A. 483, 
64 K.H. 613. 

48 C.J. p 790 note 13. 

2- Mich.—Hall v. Kimmer, 28 N.W. 
96. 61 Mich. 269, 1 Am.S.R. 575. 
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3. H.H.—Ladd v. Barton, 6 A. 483, 
64 N.H. 613. 

4. Me.—Smart v. White, 73 Me. 332, 
40 Am.R. 356. 

5. Me.—Smart v. White, supra. 

6. H.C.—Bridgers v. McNeil, 51 N. 
€. 311. 

48 C.J. p 791 note 18. 

7. Ala.—^Helms v. Alabama Pension 
Commission, 163 So. 807, 231 Ala, 
183. 

8. Ala.—Cox V. Dunn, 9 So. 2d 1, 
243 Ala. 176. 

9- Ala.—^Helms v. Alabama Pension 
Commission, 163 So. 807, 231 Ala. 
183. 

10. Ala.—Cox V. Dunn, 9 So. 2d 1, 
243 Ala. 176. 
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with a home in the Naval Home and Asylum at 
Philadelphia, applications for which were required 
by statute to be made and passed on by the secretary 
of the navy,^i the interior department was the 
special tribunal of judicial or quasi-judicial powers 
appointed by law to ascertain all the facts and to 
adjudicate and allow the pension to the party en- 
titled.i2 

1). Application or Declaration 

Ordinarily under the statutes, the first regular sub¬ 
stantial step taken by a claimant to obtain a pension is 
the filing of his verified declaration or application. 

The first regular substantial step taken by a claim¬ 
ant to obtain a pension is the filing of his verified 
declaration or application.^^ With respect to its 
sufficiency, literal adherence to form is not re¬ 
quired,and, if claimant is identified,^^ the time 
and place of his service^® and the injury or disease 
which constitutes the ground of his claim^'^ are 
substantially set forth, it will be sufficient. The ap¬ 
plication is subject to amendment for defective 
statements.^ ^ 

False statements in the application, even if they 
are intentionally false,will not invalidate the pen- 
sion,20 except where it appears that they were ma¬ 
terial and necessary to the granting of the pension.21 

The declaration or application must be supported 
by affidavits or other proof.^^ Where the statute 
is silent on the subject, the affidavits may be sworn 
to before any officer duly authorized to administer 
oaths for general purposes.23 After the application 


§ 7 

is made, the necessary forms and instructions as to 
the proof of the claim may be furnished to claim¬ 
ants by the agency in charge of pensions.^^ 

Repeal of statute pending application. An absolute 
repeal of a pension law leaves unfinished applica¬ 
tions without any tribunal to pass on them.^^ 

c. Investigation or Hearing 

In accordance with statutory provisions, the adminis¬ 
trative agency in charge of pensions may make an inde¬ 
pendent investigation and hear pertinent evidence. 

In accordance with statutory provisions, the ad¬ 
ministrative agency in charge of pensions may make 
an independent investigation and hear pertinent evi¬ 
dence,^6 and its conclusion ma.y be the result of its 
independent judgment and discretion.27 

d. Review 

The state or federal government may Impose such 
limitations as it deems desirable with respect to judicial 
review of decisions of its administrative agency in charge 
of pensions, and it is under no obligation to provide for 
judicial review. 

The state or federal government may impose such 
limitations as it deems desirable with respect to ju¬ 
dicial review of decisions of its adminstrative agen¬ 
cy in charge of pensions,and it is under no obliga¬ 
tion to provide for judicial review.29 The validity 
of statutes denying, or failing to provide for, ju¬ 
dicial review of the findings of the administrative 
agency has been upheld, 30 and under such statutes 
a decision on the right to claim a pension is final 


11 . 31 Op.Atty.-Gen. p 127. 

48 C.J. p 791 note 19. 

12. TJ.S.—U. S. V. Scott, C.C.01iio, 
25 F. 470. 

48 C.J. p 791 notes 20, 21. 

The commissioner of pensions had 
the special duty, under the direc¬ 
tion of the secretary of the interior, 
to consider and determine all ques¬ 
tions arising- under the pension laws 
and to administer and carry them 
into execution.—^U. S. v. Scott, su¬ 
pra—48 C.J. p 791 notes 22, 23. 
Judicial functions 

The pension bureau was not a 
court, nor was the commissioner of 
pensions or any other officer con¬ 
nected with the pension bureau in¬ 
vested with judicial functions.—In re 
McLean, D.C.N.Y.. 37 F. 648—48 C.J. 
p 791 notes 24-26. 

Beview of mling of former commis. 
sioner 

The commissioner of pensions had 
the power to review the ruling of a 
former commissioner granting a pen¬ 
sion or an increase thereof.—^Lochren 
V, U. S., 6 APP.D.C. 486. 


13. Ala.—Cox V. Dunn, 9 So.2d 1, 
243 Ala. 176. 

48 C.J, p 791 notes 27-29. 

14. 19 Op.Atty.-Gen. p 190. 

15. 19 Op.Atty.-Gen. p 190. 

16. 19 Op.Atty.-Gen. p 190. 

17. 19 Op.Atty.-Gen. p 190. 

18. 19 Op.Atty.-Gen. p 190. 

48 C.J. p 791 note 34. 

19. U.S.—U. S. V. Purdy, D.C.Ohio, 
38 P- 902. 

20. U.S.—^U. S. V. Purdy, supra. 

21 . IJ.S.—IT. S. V. Purdy, supra. 

22. Ala.—Cox V. Dxxnn, 9 So.2d 1, 
243 Ala. 176. 

48 C.J. p 791 note 38. 

23. U.S.—U. S. V. Boggs, D.C.I11., 
31 P. 337. 

48 C.J. p 791 note 39. 

24. U.S.—^U. S. V. Boggs, supra—19 
Op.Atty.-Gen. p 190. 

25. Tex.—Chalk v. Darden, 47 Tex. 
438. 

26. Ala.—^Helms v. Alabama Pen¬ 

sion Commission, 163 So. 807, 231 
Ala. 183. I 


27. Ala.—^Helms v. Alabama Pen¬ 
sion Commission, supra. 

Certificate of probate judge 
Under statutes providing that, if it 
appears to probate court that pen¬ 
sioner has been dropped from rolls, 
he shall certify fact to pension 
commission, and, if it is satifactorily 
shown that pensioner should be re¬ 
stored, commission shall so order, in- 
I vestigation and certificate of pro- 
I bate judge are matter of evidence 
to be considered by commission with 
other facts which its records or in¬ 
vestigation and proof submitted 
show, whether had on original appli¬ 
cation or otherwise.—Helms v. Ala¬ 
bama Pension Commission, supra. 

28. U.S.—Smith v. U. S., C.C.A.Ark., 
83 F.2d 631. 

29. Ala.—^Helms v, Alabama Pen¬ 
sion Commission, 163 So. 807, 231 
Ala. 183. 

Okl.—State ex rel. Westbrook v. Ok¬ 
lahoma Public Welfare Commis¬ 
sion, 167 P.2a 71, 196 Okl. 586. 

30. Okl.—iState ex rel. Westbrook v. 
Oklahoma Public Welfare Commis¬ 
sion, supra. 
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and is not open to review by any court^^ or by the 
president.22 Accordingly, where the administrative 
agency passes on a claim and finds claimant to be 
entitled to the pension, and directs it to be paid, 
such finding is conclusive as to the rights of claim¬ 
ant,33 and puts him on the footing of an acknowl¬ 
edged creditor of the government to an ascertained 
amount.^^ On the other hand, if the finding is 
against the right to claim a pension, the decision is 
equally conclusive.^ ^ 

§ 8. Commencement and Termination 

A person is not entitied to pension payments until 
proof of his right thereto has been furnished and his 
name has been lawfully placed on the pension roll. The 
government which has granted a pension may terminate 
or revoke it at its pleasure. 

A person is not entitled to pension payments until 
proof of his right thereto has been furnished and 
his name has been lawfully placed on the pension 
rolL3‘6 A pension act operates prospectively, and 
not retrospectively, where there is nothing in the 
act tfo show a contrary legislative intent.37 When¬ 
ever a decision fixing the time for the commence¬ 
ment of a pension has been acquiesced in by the 
pensioner, it may not, after his death, be contested 
by his personal representatives.33 

Termination. The government which has granted 
a pension may terminate or revoke it at its pleas¬ 
ure,3 3 as by repealing the statute under which the 


pension was granted,without violating any con¬ 
stitutional provision,but, if the right to a pension 
installment has matured, it has been held that it 
may not be denied or interfered with by subsequent 
amendments or regulations concerning the pay- 
ment.42 

In accordance with express statutory provisions, 
open and notorious adulterous cohabitation by a 
widow who is a pensioner may operate to terminate 
her pension from the commencement of such co- 
habitation.43 

Striking name from roll. In accordance with 
statutory provisions, the power to strike from the 
pension roll a name placed thereon through fraud 
or fraudulent representations may be exercised on 
ex parte evidence.44 Under an act by congress mak¬ 
ing it the duty of the secretary of war to strike 
from the list of pensioners the name of any person 
who, according to the evidence the schedule re¬ 
quired by the act, ought not, in his opinion, to re¬ 
main thereon, the secretary had no power to restore 
on subsequent and different evidence the name of 
any person who may have been stricken off on the 
evidence of the schedule.45 

§ 9. Assignment, Pledge, or Other Transfer 

Except where prohibited by statute, a pension grant¬ 
ed for past services may be assigned. 


31 . U.S.—S. V. Robinson* C.C.A. 
Cal., 103 F.2d 713— Corpus Juris 
cited itt Calhoun v. Langre, D.C.Md., 
40 P.Supp. 264, 267. 

X>.c.—Snanffer v. Stimson, 155 F.2d 
861, 81 U.S.App.D.C. 110. 

Okl.— -Corpus Juris cited in State ex 
rel. Westbrook v. Oklahoma Pub¬ 
lic Welfare Commission, 167 P.2d 
71, 73, 196 Okl. 586. 

48 C.J. p 792 note 45. 

32. 4 Op.Atty.-Gen. p 515. 

33 . xj.S.— jy. B. V. Scott, C.C.Ohio, 25 
F. 470. 

48 C.J. p 791 note 42. 

34. 4 Op.Atty.-Gen. p 515—4 Op. 
Atty.-Gen. p 238. 

35. Ala.— Corpus JtU'is cited in 
Helms V. Alabama Pension Com¬ 
mission, 163 So. 807, 808, 231 Ala. 
183. 

D.C.—Snauffer v. Stimson, 155 F.2d 
861, 81 U.S.App.D.C. 110. 

48 C.J. p 791 note 44. 

Appeal to congrress 

There is no appeal from a decision 

agrainst a pension from the federal 

government except to congress,— 

Daily v. U. S., 17 Ct.Cl. 144--2 Op. 

Atty.-Gen. p 300. 


36. Ala.—Cox v. Dunn, 9 So.2d 1, 
243 Ala. 176. 

48 C.J. p 792 notes 51-53. 

37. TT.S.—^U. S. V. Alexander, Ct.Cl., 
12 Wall. 177, 20 L.Ed. 381. 

48 C.J. p 792 note 50. 

38. 6 Op.Atty.-Gen. p 248. 

39. XJ.S.—^MacLeod v. Fernandez, C- 
C.A.Puerto Rico, 101 F.2d 20, cer¬ 
tiorari denied Taste v. MacLeod, 60 
S.Ct. 72, 308 U.S. 561, 84 L.Ed. 471. 

Ala.—Helms v. Alabama Pension 
Commission, 163 So. 807, 231 Ala. 
183. 

Colo.—Corpus Juris quoted In Bed¬ 
ford V. White, 106 P.2d 469, 472, 
106 Colo. 439. 

D.C.—Abbott V. Morgenthau, 93 F.2d 
242, 68 App.D.C. S3, certiorari de¬ 
nied 58 S.Ct 626, 303 U.S. 638, 82 
L.Ed. 1098. 

Fla.—Corpus Juris cited in Voorhees 
V. City of Miami, 199 So. 313, 315, 
145 Fla. 402, 

Ill.—People ex rel. Judges Retire¬ 
ment System v. Wright, 40 N.E.2d 
719, 379 Ill. 328—Raines v. Board 
of Trustees of Illinois State Teach¬ 
ers* Pension and Retirement Fund, 
7 N.E.2d 489, 365 Ill. 610. 

Ind.—Jensen v. Pritchard, App., 90 H. 
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E.2d 518, rehearing denied 91 IC.E. 
2d 846. 

Mass.—Coakley v. Attorney General, 
62 N'.E.2d 659. 318 Mass. 508. 

N.J.—Moran v. Firemen's and Police¬ 
men's Pension Fund Commission of 
Jersey City, 28 A.2d 885, 20 IST.J. 
Misc, 479. 

N.Y.—Roddy v. Valentine, 197 H.E. 
260, 268 N.T. 228~-In re Campbell's 
Estate, 89 N‘.T.S.2d 310, 195 Misc. 
520. 

48 C.J. p 792 note 65. 

Pension as gratuity see supra 5 1. 

40. Ky.—^Head v. Jacobs, 150 S.W. 
349, 150 Ky. 290. 

48 C.J. p 792 note 56. 

41. Ala.—^Dale v. Governor, 3 Stew. 
387. 

Minn.—Gibbs v. Minneapolis Fire 
Dept. Relief Ass’n, 145 N.W. 1075, 
125 Minn. 174, Ann,Cas.l915C 749. 

42. IsT-J.—^Moran v. Firemen's and 
Policemen’s Pension Fund Com¬ 
mission of Jersey City, 28 A.2d 
885, 20 N,J.Misc. 479. 

43. Mass.—^Wheeler v. Hager, 200 
K.E. 561, 293 Mass. 634. 

44. U.S.—Harrison v. U. S., 20 Ct. 
Cl. 122. 

45. 5 Op. Atty.-Gen. p 731. 
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Except where prohibited by statute,^® a pension 
granted for past services may be assigned.'^'^ 

An act of congress prohibiting the assignment of 
pensions has been held to refer to the pension before 
it has been reduced to the possession of the pen¬ 
sioner and taken into his custody and control.^^ 
A voluntary gift of a check for pension money by 
the pensioner to his wife^® or son,S0 or a verbal 
promise by a pension claimant to pay a debt when 
he receives his pension,does not constitute such 
a pledge, mortgage, assignment, transfer, or sale 
of the pension claim as is forbidden by the acts of 
congress. Any agreement by which an agent or 
attorney is to receive an assignment of part of the 
pension in payment for his services in procuring it 
is within the prohibition of the statute, and void,®^ 
but a mere agreement that the agent or attorney is 
to be paid from money received as a pension is 
valid.®3 

Recovery of certificate pledged. If a pension 
certificate has been pledged in violation of the 
statute, the pensioner may maintain an action 
against the pledgee to recover possession thereof.®^ 

§ 10, Payment 

a. In general 

b. To whom made 

c. Recovery back 

a. In G-eneral 

The officer or agency invested with the authority to 
pay pensions may make such payment only in accordance 
with the provisions of the statute. 

The officer or agency invested with the authority 
to pay pensions may make such payment only in ac¬ 
cordance with the provisions of the statute.®^ Pay¬ 


ment must be made and accepted in exact conform¬ 
ity with the terms of the grant, and must be subject 
to all the limitations, conditions, and exceptions 
therein contained.The receipt of a check by a 
pensioner which he has only indorsed, but which has 
not been transferred by him in his lifetime, is not 
a payment,but is only one step in the process of 

payment-5 s 

Under the federal statutes, 38 U.S.C.A. §§ 11, 
11 a, the payment of federal pensions is within the 
jurisdiction of the administrator of veterans^ af¬ 
fairs. Prior to the enactment of the statute, the 
payment of pensions was within the jurisdiction 
of the commissioner of pensions,5^ and he was re¬ 
quired to issue certificates of pension, notify claim¬ 
ant or his attorney of the allowance made and the 
amount thereof, and to forward the certificate to 
the pension agent for payment of the money.®^^ 

Warrants, Under a pension statute, providing 
that the forms for pension warrants shall be pre¬ 
scribed by the comptroller and that they shall be 
uniform in size, arrangement, matter, form, etc., 
the comptroller has power to make such warrants 
negotiable or quasi-negotiable by making them pay¬ 
able to order.®^ Under some statutes a distinction 
is made between pension warrants and all other 
pay warrants issued by the comptroller,®2 and it 
has been held not necessary to the validity of pen¬ 
sion warrants that they be countersigned by the 
state treasurer before they are issued and sent out 
by the comptroller.®® Where pension warrants, 
on being presented to the depositary bank, have 
been charged to the pension fund and marked paid, 
and a remittance draft of the bank has been is¬ 
sued, the governmental agency is released from 
liability to the pensioners, although the bank fails 
before the remittance drafts are paid.®^ 


46. Ky.—Trimble v. Ford, 6 Dana 
517. 

N.C.—Gill V. Dixon, 42 S.E. 538, 131 
isr.c. 87. 

48 C.J. p 792 note 63. 

47. N.J.—Corpus Juris cited in 

Passaic Nat. Bank & Trust Co. v. 
Eelnian, 183 A. 677, 681, 116 N.J. 
Law 279—Corpus Juris cited in 
Sganga v. Police and Firemen^s 
Pension Fund Commission of Tea- 
neck Tp., 64 A.2d 650, 651, 2 N.J. 
Super. 575. 

48 C.J. p 793 note 64. 

Signing over .pension to commission¬ 
ers of soldiers’ homes see Army 
and Navy $ 62 d. 

48. N.T.—Omans v. Beeman, 124 N. 
Y.S. 166, 66 Misc.'626, 

48 C.J. p 793 note 67. 
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49. Iowa.—^Farmer v. Turner, 21 N. 
W. 140, 64 Iowa 690. 

48 C.J. p 793 note 68. 

50. Pa.—Schwab v. Ginkinger, 37 A. 
125, 181 Pa. 8. 

51. Me.—Crane v. Linneus, 77 Me. 
59. 

52. N.C.—^Powell V. Jennings, 48 N. 
C. 547. 

48 O.J. p 793 note 72. 

53. Ky.—Trimble v. Ford, 5 Dana 
517. 

48 C.J. p 793 note 73. 

54. N.T,—^Moffatt V, Van Doren, 17 
N.T.Super. 609. 

48 C.J. P 793 note 74. 

55. Ala.—^Helms v. Alabama Pen¬ 
sion Commission, 170 So. 649, 27 

j Ala.App. 267, certiorari denied 170 
I So. 651, 233 Ala. 180. 
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Cl. 105. 

Colo.— Corpus Juris g[uoted ia Bed¬ 
ford V, IVhite, 106 P.2d 469, 472, 
106 Colo. 439. 

N.y.—In re Campbell’s Estate, 89 N. 

Y.S.2d 310, 195 Misc. 520. 

Pa.—Kuth V- Wellington, 32 Pa.Dist. 
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57. 19 Op. Atty.-Gen. p 1. 

58. 19 Op. Atty.-Gen, p 1, 
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62. Tex.—^Dreeben v. State, supra. 

63. Tex.—^Dreeben v. State, supra. 

64. Miss.—Chickasaw County v. 

Love, 153 So. 156, 169 Miss. 398. 



PENSIONS 


70 C.J.S. 


§ 10 

b. To Wliom Made 

One entitled to a pension Is not deprived of his right 
thereto by the fact that a certificate for the pension has 
been issued and payment made to the wrong person. 

One entitled to a pension is not deprived of his 
right thereto by the fact that a certificate for the 
pension has been issued and payment made to the 
Avrong person,65 and, if the executor of a pension- 
-er, not his widow, is entitled to his unpaid pen¬ 
sion, then the payment to the widow by the govern¬ 
ment is in its own wrong and the executor may 
still justly demand payment to himself from the 
proper department.®^ Pension payments to the 
guardian of an incompetent pensioner vests title 
in the ward and discharges the obligation of the 
government®'^ 

Forbearance of one during his life to demand 
payment of a pension granted to him on proper ap¬ 
plication therefor does not extinguish the debt, but 
it remains due and can be discharged only by pay¬ 
ment to his personal representatives.®® 

c. Kecovery Back 

Pension money paid by the government under a mis¬ 
take of fact or fraudulently obtained in payment of a 
false claim for a pension may be recovered back. Where 
the payee’s indorsement on a pension check has been 
forged, subsequent indorsers may be held liable to the 
■government for the amount which the government has 
#)aid on the check. 

In accordance with well settled principles relating 
±o the payment of money, pension money paid by 
the government under a mistake of fact®® or fraud- 
-ulently obtained in payment of a false claim for a 


pension*^® may be recovered back. The government 
is not bound by the act of its executive officers in 
granting a pension on improper or fraudulent tes¬ 
timony. Where a bank cashes the pension checks 
with knowledge that the pensioner is not entitled 
to the funds, recovery may be had against the 
bank.72 In construing the act of congress of De¬ 
cember 21, 1893, it was held that the United States 
could not recover from a bank which had cashed 
a number of pension checks drawn to the order of 
one who had been placed on the pension roll by 
reason of his fraudulent representations, while such 
pension was in force and before cancellation on 
notice.*^® 

Where the payee’s indorsement on a pension 
check has been forged, subsequent indorsers may 
be held liable to the government for the amount 
which the government has paid on the check, 
and negligence of the postmaster in delivering the 
checks after the pensioner was dead,*^5 or failure 
of the government to examine the indorsements 
before payment,*^® does not free the indorser from 
liability. So, the government can recover from a 
bank which has indorsed and received payment for 
a pension check on which the indorsement of the 
payee has been forged,77 although the check was 
not indorsed to the bank for collection,7® and the 
right to recover is not conditioned on either de¬ 
mand or the giving of notice of the discovery of 
facts which, by the operation of the legal warran¬ 
ty, were presumably within the knowledge of the 
bank,79 jn an action to recover the money the 
rights of the parties are determined by the laws 


#65- 8 Op. Atty.-Oen. p 377, 

66. 8 Op. Atty.-Gen. p 377. 

■67- N.T.—In re Campbell’s Estate, 
89 N.T.S.2d 310, 195 Misc. 520. 

.68. 4 Op. Atty.-Gen. p 238. 

.69. tr.S.— V. S. V. Michaelson, D.C. 

Minn., 58 F.Supp. 796. 

A8 C.J. P 794 note 89. 

Recovery of payments in general see 
Payment §§ 132-160. 

70. XJ.S.—Pooler v. TJ. S., Me., 127 
F. 519, 62 C.C.A 317, 

48 C.J. p 794 note 90. 

71 . U.S.—U. S. V. Lalone, C.C.Wis., 
44 F. 475, reversed on other 
grounds 17 S.Ct. 74, 164 XJ.S. 255, 
41 Ii.Ed. 425. 

•72. U.S.—S. V, Michaelson, D.C. 

Minn., 58 P.Supp. 796. 

IRemarriage of widow 

(1) Where government pension 
checks payable to war veteran’s ‘"un¬ 
remarried widow" were cashed and 
Indorsed by loan corporations with 


full knowledge that the widow had 
entered into a common-law marriage 
with another and was not entitled to 
the checks, the corporations received 
only the title which she possessed 
which was defective, and corpora¬ 
tions were liable to the government 
for return of the money, under an 
implied warranty of title at time 
checks were presented for payment. 
—^U. S. V. Michaelson, supra. 

(2) Government's failure to ascer¬ 
tain that a war veteran’s widow was 
the common-law wife of another 
during a period of many years when 
she was receiving pension payments 
as the veteran’s unremarried wid¬ 
ow did not establish laches so as to 
bar the government’s right to recov¬ 
er the money so paid, as against cor¬ 
porations which cashed the checks 
with full knowledge that she had re¬ 
married and was not entitled to the 
checks.—^XJ. S. v. Michaelson, supra. 

73. U.S.—^U. S. r. North "Wilkes- 

boro Bank, N.C., 183 F. 759, 106 O. 

C.A. 471. 

48 C.J. P 794 notes 94, 95. 
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74. ir.’S. —U. S. V. story, D.C.Tenn., 
34 F.Supp. 571. 

75. U.S.—^U. S. V. Story, supra. 

Fact that postmaster was prohibit¬ 
ed by law from delivering check if 
pensioner was dead did not consti¬ 
tute a defense in an action by the 
United States to recover sum paid 
on pension checks on which pen¬ 
sioner’s indorsements were allegedly 
forged, since prohibition imposed on 
postmaster is for protection of gov¬ 
ernment and not for benefit of third 
persons.—U. S. v. Story, supra. 

76. Tenn.—^U. S. v. Story, supra. 

77- U.S.—^U. S. V. Providence Nat. 
Exch. Bank, Mass., 29 S.Ct. 665, 
214 U.S. 302, 53 L.Ed. 1006, 16 Ann. 
Cas. 1184. 

48 C.J. p 794 note 92. 

78. U.S.—U. S. V. Kings County 
Trust Co., D.C.N.Y., 8 F.Supp. 72. 

79. U.S.—^U. S. V. Providence Nat. 
Exch. Bank, Mass., 29 S.Ct. 665, 
214 U.S. 302, 53 Li.Ed. 1006, 16 
Ann.Cas. 1184- 
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of the state where the indorsement by the indorsee 
bank was made.^® 

Pension moneys, paid to a claimant under mis¬ 
take of law, cannot be recovered back.^i 

Jurisdiction and mode of recovery. The United 
States district court has jurisdiction of an action 
by the United States to recover money fraudulently 
obtained by defendant in payment of a false claim 
for a pension.s^ Pension moneys may be recovered 
back either by direct suites or by way of set-oif 
against a different claim in favor of the pensioner 
against the government 

§ 11. Investigation of Suspected Attempts to 
Defraud 

Under provisions of the former federal statute, a 
special examiner was authorized to make an examination 
into the merits of pension claims, and to investigate any 
suspected attempt to defraud the United States in or af¬ 
fecting the administration of any laws relative to pen¬ 
sions. 

Under provisions of federal statutes, 38 U.S.C.A. 
§§ 121, 122, 124, which were repealed in June, 1936, 
a special examiner was authorized to make an ex¬ 
amination into the merits of pension claims, and 
to investigate any suspected attempt to defraud the 
United States in or affecting the administration of 
any laws relative to pensions.^s The examiner had 
power to administer oaths and take affidavits and 
depositions,86 and a witness could be compelled to 
testify before the examiner.87 

§ 12. Offenses under Pension Laws 

a. Exacting improper fees 


§§ 10-12 

b. Wrongfully withholding pension mon- 
ey 

c. False affidavits; vouchers 
a. Exacting Improper Fees 

Under federal statutes the demanding, receiving, or 
retaining of fees in excess of a certain amount by any 
agent, attorney, or other person, for prosecuting a claim 
for a pension, is prohibited. 

The federal statutes, 38 U-S.CA. §§ 111, 114, pro¬ 
hibit the demanding, receiving, or retaining of fees 
in excess of a certain amount by any agent, attor¬ 
ney, or other person, for prosecuting a claim for a 
pension, and the constitutionality of the statutes has 
been upheld.88 The object of the statutes is to pro¬ 
tect the pension claimant from the exaction of ex¬ 
orbitant charges,89 and also to protect the govern¬ 
ment by discouraging the prosecution of unjust 
claims. 96 The statutes, where they are penal in 
nature, and also in derogation of the common-law 
right of every person to make his own bargain,, 
should receive a strict construction.^^ 

Any person who is instrumental in the prosecu¬ 
tion of the claim may be prosecuted for the viola¬ 
tion of the statute,82 and it is not essential to lia¬ 
bility that he should be a pension agent or attor¬ 
ney. 9 9 

What constitutes offense. Neither fraud nor e-^- 
tortion94 nor guilty intent®^ is an element of the 
offense of demanding or receiving a fee for obtain¬ 
ing a pension in excess of that prescribed by the 
statute; but the fact of its demand or receipt com¬ 
pletes the offense,9 6 without regard to the question 
whether the pension money has or has not been 


80. tr.S.—^U. S. V. Kings -County 
Trust Co., D.C.N.T., 8 F.Supp. 72. 

81. Va.—^Burton v. Burton, 10 Leigh 
697, 37 Va. 597. 

82. XT.S.—Pooler v. U. S., Me., 127 
F. 519, 62 C.C.A. 317. 

83. U.S.—U. S. V. Lai one, C.C.Wis., 
44 F. 475, reversed on other 
grounds 17 S.Ct. 74, 164 U.S. 255, 
41 L.Ed. 425—2 Op. Atty.-Gen. p 
345. 

84. 4 Op. Attyi-Gen. p 70. 

85. Mass.—^Wheeler v. Hager, 200 
H.E. 661, 293 Mass. 534 

48 C.J. P 794 note 99. 

Statute held valid 

U.S.—^In re Gross, C.C.La., 78 F. 107. 

48 C.J. P 794 notes 1-3. 

notice 

The examination contemplated by 
the statute could be held only on 
notice to claimants.—In re O’Shea, 
D.C.H,J., 166 F. 180. 


Pees of commissioner and witnesses 
17 Op. Atty.-Gen. p 247. 

48 C.J. p 795 notes 15-17. 

86. Mass.—Wheeler v. Hager, 200 
N.E. 561, 293 Mass. 534. 

Subpoena 

U.S.—In re Gross, CC.La., 78 F. 107. 
48 C.J. p 794 notes 7, 8. 

87. Mass.—^Wheeler v. Hager, 200 
N.E. 561, 293 Mass. 534. 

Conduct of examination 

U.S.—^In re Gross, C.C.La., 78 F. 107. 

48 C.J. p 795 notes 10-14. 

Privilege of refusing to testify on 
the ground of self-incrimination 
must have been claimed by the wit¬ 
ness personally and could not be 
claimed for the witness by counsel. 
—In re O'Shea, D.C.N.J., 166 P. 180. 

88. U.S.—Frisbie v. U. S., La., 15 S. 
Ct. 586, 157 U.S. 160, 39 L.Ed. 657. 

48 C.J. p 795 note 21. 

89. U.S.—^U. -S. V. Van Leuven, D.C. 

Iowa, 62 F. 62—^U. S. v. Snow, C. 
C.Tenn., 27 F.Cas.No.16,350, 2 

Flipp. 1. 


90. U.S.—^U, S. V. Van Leuven, D.C. 
Iowa, 62 P. 52. 

91. U.S.—U. S. v. Nicewonger, D.C. 
Pa., 20 P. 438. 

48 C.J. p 795 note 26. 

92. U.S.—^U. S. V. Keynolds, D.C.S. 
Cm 48 P. 721. 

48 C.J. p 795 note 27. 

93. U.S.—Frisbie v. U. S., La., 15 S. 
Ct. 586, 157 U.S. 160, 166, 39 L.Ed. 
657. 

48 C.J. p 795 note 28. 

94. U.S.—U. S. V. Moore, aC.Ky., IS 
P. 686. 

Me.—Smart v. White, 73 Me. 332, 40 
Am.R. 356. 

95. U.S.—U. S. V. Koch, C.C.MO., 21 
F. 873. 

Me.—^Smart v. White, 73 Me. 332, 40 
Am.R. 356. 

96. U.S.—Frisbie v. U. S., La., 15 S. 
Ct. 586, 157 U.S. 160, 39 L.Ed. 657 
—U. S. V. Moore. C.C.Ky., IS P. 

I 686. 
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received,or to the fact that no demand was made 
for a return of the amount paid in excess of the 
legal fee.ss It is not essential that there should 
be a formal demand for an excessive fee in order to 
constitute a violation of the statute,®^ and any re¬ 
quest, direct or indirect, by the agent for a larger 
fee than that prescribed will be sufficient.^ The 
statute cannot be evaded by any device or contri¬ 
vance whatever,2 such as the making of a loan^ 
or gift^ or the execution of a mortgage.^ 

The statute is not violated if the pensioner, after 
obtaining his pension, voluntarily makes a bona fide 
gift or loan of a sum in excess of that prescribed, 
and such gift is not intended or received as a com¬ 
pensation for the donee’s services.® The prohibi¬ 
tion of the statute as to excessiveness of compensa¬ 
tion does not cover reimbursement for money ad¬ 
vanced and actual expenses incurred in prosecut¬ 
ing the pension claim,or services entirely dis¬ 
tinct from those usually required in prosecuting a 
claim for a pension.® In like manner, the statute 
does not apply to a claim for reimbursement out 
of an accrued pension by one who bore the expenses 
of the last sickness and burial of the deceased 
pensioner, or to the agent or attorney of such claim- 
ant.9 

Indictment, An indictment for this statutory of¬ 
fense may set forth the offense in the language of 
the statute creating it.^® It is not necessary to al¬ 
lege malice,or a guilty knowledge ,12 or intent ;13 
or how accused was instrumental, or what he did, 
in procuring the pension;!^ nor is it necessary to 
allege a demand for a return of the money wrong¬ 
fully taken.i® xhe indictment need not negative 


the existence of a contract with respect to the fee, 
since under the statute it is unlawful to receive, 
even by contract, a fee in excess of that pre¬ 
scribed.!® 

In an indictment for demanding and receiving 
compensation for prosecuting a pension claim before 
the claim is allowed, it is unnecessary to allege 
that the amount so received was in excess of the 
sum legally chargeable,!*^ or that the applicant for 
the pension had been in the military or naval serv¬ 
ice of the United States, since the statute does not 
make this a condition of receiving a pension.!® 

Evidence and trial. The general rules of evi¬ 
dence in criminal cases apply,!^ and the guilt or 
innocence of accused is for the jury.2® 

Effect of repeal of statute. By virtue of a fed¬ 
eral statute, 1 U.S.C.A. § 109, the repeal of a stat¬ 
ute making it an offense for an agent or attorney 
to demand or receive for his services in a pension 
case a sum in excess of that prescribed by the 
statute does not affect a prosecution for a previous 
violation of the statute, unless the contrary is ex¬ 
pressly provided in the repealing act.^! 

b. Wrongfully Withholding Pension Money 

The federal statute making the wrongful withholding 
of pension money a criminal offense must be strictly con¬ 
strued. 

The federal statute making the wrongful with¬ 
holding of pension money^ a criminal offense, 38 
U.S.CA. § 114, is constitutional ,22 and it is not 
rendered inoperative by the provision that no pen¬ 
sion shall be paid to any person other than the 
pensioner entitled thereto.23 The purpose of the 


97 . U.S.—^Prisbie v. XJ. S., La., 15 S. 
Ct. 5S6, 167 U.S. 160, 39 L.Ed. 657. 

98. U.S.—^Frisbie v. U. S., supra. 

99. U.S.—^U. 'S. V. Moyers, C.C.Tenn., 
15 P. 411. 

1. U.S.—^U. S. V. Moyers, supra. 

2. U.S.—^U. S. V. Moyers, supra. 

Sale of property to pensioner 

Where the indictment charges the 
receipt of a sum in excess of that 
legitimately chargeable, evidence is 
admissible to prove that accused 
sold the pensioner property for a 
sum largely in excess of its value, if 
supplemented by proof that the sale 
was a mere trick to obtain an un¬ 
lawful fee.—^U. S- V. Koch, C,C.Mo., 
21 P. S73. 

3. U.S. — U. S. V. Brown, D.C.S.C., 40 
F. 457. 

48 C.J. p 795 note 37. 

4. U.S.—U, S. V. Brown, supra—^U. 

S. V. Moore, C.C.Ky., 18 F. 686. 


5. U.S.—^U. S. V. Brown, B.C.S.C., 40 
F. 457. 

6. U.S.—U. S. V. Brown, supra—U, 
S. V. Moore, C.O.Ky., IS P. 686. 

7. U.S.—^U. S. V. Moore, supra. 

8. U.S.—U. S. V. Snow, C.C.Tenn., 27 
F.Cas.hro.16.350, 2 Flipp. 1. 

48 C.J. p T95 note 42. 

9. U.S.—^U. S. V. Nicewonger, D.C. 
Pa., 20 F. 438. 

10. U.S.—^U. S. V. Keynolds, D.C.S. 
C., 48 P. 215—U. S. V. Wilson, T>. 
C.Mass., 29 F. 286. 

48 C.J. p 796 note 52. 

11. U.S.—^U. S. V. Koch, C.C.MO., 21 
P. 873. 

12. Me.—Smart v. White, 73 Me. 
332, 40 Am.R. 356. 

13. U.S.—^U. S. V. Koch, C.C.MO., 21 
F. 873. 

48 C.J. p 796 note 55. 

14. U.S.—^U. S. V. Keynolds, D.C.S. 
C., 48 F. 215. 

48 C.J. p 796 note 66. 
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15. U.S.—Prisbie v. U. S., La„ 15 S. 
Ct. 586, 157 U.S. 160, 39 L.Ed. 657. 

16. U.S.—U. S. V. Van Leuven, D.C. 
Iowa, 62 F. 52. 

17. U.S.—^U. S. V. Van Leuven, su¬ 
pra. 

IS. U.S.— XJ. S. V. Van Leuven, su¬ 
pra. 

19. U.S.—U. S. V. Reynolds, D.C.S. 
C.. 48 P. 215. 

20. U.S.—^U. S. V. Reynolds, supra. 
48 C.J. P 797 note 8 [a]. 

21. U.S.—U. S. V. Reisinger. Pa., 9 
S.Ot. 99, 128 U.S. 398, 32 L.Ed. 480. 

48 C.J, p 795 note 47-p 796 note 49. 

22. U.S.—U. S. V. Fairchilds, D.C. 
Mich., 26 P.Cas.No.16,067, 1 Abb. 
74. 

23. U.S.—U. S. V. Mason, C,C.Ohio, 8 
F. 412. 

48 C-J- P 796 note 61. 
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statute is to protect the pensioner against fraud 
until the unconditional payment of the money to 
him.2^ 

The statute, being penal, must be strictly con¬ 
strued,25 and it is essential that the claim be plain¬ 
ly and unmistakably within the statute.2 6 In order 
to come within the statute, defendant must have 
been instrumental in prosecuting the pension claim 
as agent or attorney or otherwise ,-27 but the statute 
applies to any agent or attorney, and not simply to 
the regular attorney for the pension claimant rec¬ 
ognized as such at the pension ofifice.28 

What constitutes offense. In order to constitute 
the offense there must be some unreasonable delay, 
some refusal to pay on demand, or some such intent 
to keep the money wrongfully as would constitute 
an unlawful withholding within the meaning of the 
law.29 There must be an actual withholding of 
the money before it reaches the hands of the pen¬ 
sioner.2 9 It is not enough that it is fraudulently 
obtained from him after it has reached his hands.^t 
It must also appear that the person from whom 
it is alleged the pension money is wrongfully with¬ 
held is a pensioner of the United States,22 that the 
amount wrongfully withheld is the whole or part 
of a pension or claim allowed and due such pen¬ 
sioner, 2 3 and that accused is the person through 
whose instrumentality the claim was prosecuted.24 
However, the statute does not confine the offense 
to a wrongful withholding of money collected on the 
claim, but includes the holding against the will 
of the pensioner of the check or treasury warrants 
coming into the hands of the agent,25 and, where 
accused has wrongfully withheld pension money, a 
subsequent payment or an agreement to pay it all 


will not relieve the offense o^ its criminal charac- 
ter.25 

Limitation of prosecivtion. Whenever an act 
or series of acts necessary to constitute a criminal 
withholding of pension money have occurred the 
crime is complete and from that date the statute of 
limitations begins to run against the prosecution.27 

Indictjnent An indictment for withholding pen¬ 
sion moneys which alleges that certain persons are 
pensioners, but does not allege a withholding of 
the pension from such persons, is fatally defec¬ 
tive. 2 8 

Emdejice. General rules of evidence are ap¬ 
plicable in a prosecution for withholding pension 

money.39 

c. False Ajffidavits; Vouchers 

Under an act of congress so providing it ts an offense 
for any person knowingly or willfully to make or to pre¬ 
sent any false or fraudulent affidavit concerning any claim 
for pension or payment thereof. 

Under the federal statute, 18 U.S.C.A. § 289, 
it is an offense for any person knowingly or will¬ 
fully to make or present any false or fraudulent 
affidavit concerning any claim for pension or pay¬ 
ment thereof.^® An intent to defraud the United 
States is not an element of the offense described 
by this statute,and it is not essential for the 
offense that the pension claim, concerning which 
the false affidavit is presented, should itself be 
false.^2 Where the statements made in an affida¬ 
vit in support of a pension claim are true, it is 
not a ‘Talse or fraudulent affidavit'’ merely because 
it was not in fact sworn to on the date shown in 
the notice or certificate.^® Tiie statute relates only 


24. U.S.—TJ. S. V. Ryckman, B.C, 
Tenn., 12 F. 46. 

25. U.S.—Ballew V. U. S., Ga., 16 S. 
Ct. 263, 160 U.S. 187, 40 Li.Ed. 388— 
U. S. V. Hewitt, D.C.N.J., 11 F. 243. 

26. U.S.—Ballew v. U. S., Ga., 16 S. 
Ct. 263, 160 U.S. 187, 40 L.Ed. 388. 

27. U.S.—U. S. V. Howard, C.C.Wis., 
26 F.Cas.N'o.15,400, 7 Biss. 66. 

48 C.J. p 796 note 66. 

28. U.S.—U, S- V. Schindler, aC.N. 
T., 10 F. 547, 18 Blatchf. 227. 

29. U.S.—U. S. V. Irvine, Mo., 98 U. 
S. 450, 25 Li.Ed. 193. 

50. U.S.—Ballew v. U. S., Ga., 16 S. 
Ct. 263, 160 U.S. 187, 40 L.Ed. 388. 

51. U.S.—^Ballew v. U. S., supra. 

52. U.S.—U, S. V. Howard, CC.Wis., 
26 F.Cas.No.15.400, 7 Biss. 66, 

53. U.S.—S. V. Howard, supra. 

54. U.S,—^U. S. V. Howard, supra. 


35. U.S.—U. S. V. Ryckman, B.C. 
Tenn., 12 F. 46, 49. 

48 aj. p 796 note 74. 

36. U.S.—U. S. V. Moyers, C.C.Tenn., 
15 F. 411. 

37. U.S.—^U. S. V. Irvine, Mo., 98 U. 
S. 450, 25 L.Ed. 193, 

48 aj. p 796 note 78. 

38. U.S.—U. S. V. Chaffee, D.C.K.Y., 
25 F.Cas.No.14,771, 4 Ben. 330. 

39. Admissihility 

(1) On the trial of an indictment 
for withholding pension money, pa¬ 
rol evidence that the person from 
whom the money is withheld is a 
pensioner is not admissible: nor are 
the entries in the local pension 
agent^s books to that effect copied 
from the certificate of the pensioner. 
—U. S. V. Scott, C-C.Ohio, 25 F. 470. 

(2) It is not competent to prove 
by parol that the checks received by 
the government's witness are for 
pensions due to her, but the checks 
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themselves, or legally exemplified 
copies thereof, should be produced. 
—U. S. V. Scott, supra. 

40. U.S.—Sanchez v. U. S., C.C.A. 
Puerto Rico, 134 F.2d 279—^U. S. v. 
Crittenden, D.C.N.Y., 24 F.Supp. 84, 

Perjury under Pension Act of 1820 
Pension Act of 1820 c 51 § 2, de¬ 
claring that any person who shall 
swear falsely in the premises and 
be thereof convicted shall suffer as 
for willful and corrupt “perjury," 
does not make the offense one of 
technical perjury, but merely refers 
to it for the purpose of affixing the 
same punishment.—^U. S. v. Elliot, C, 
C.Me., 25 P.Cas.jN'o.15,044, 3 Mason 
156. 

41. TJ.S,—^U. S. V. Van Leuven, B.C, 
Iowa, 62 F. 69. 

42. U,S.—U. S. V. Adler, B.C.Iowa, 
49 F. 733. 

43. U.S.—U. S. V. Wood, C.C.Or., 127 
P. 171. 
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to false affidavits for use in pension claims and it 
does not apply to false affidavits concerning other 
claims.'^ ^ 

An indictment for making or procuring the 
presentation of a false affidavit within the prohibi¬ 
tion of the statute must allege that the false affida¬ 
vit concerned a claim for a pension.'^S An indict¬ 
ment which merely charges that the affidavit was 
false, without a clear averment of the respects in 
which it was false, is insufficient.^® The indictment 
for procuring the making or presentation of a false 
or fraudulent affidavit should state whether the 
false affidavit was presented by defendant or pro¬ 
cured by him to be presented by another named, 
and it is not sufficient to allege that defendant ‘'did 
knowingly and wilfully procure the presentation 
. . . of a false and fraudulent paper writing, 

etc. but the indictment need not charge that the 
affidavit was made for the purpose of defrauding 
the United States^^ or that the pension claim was 
false.®® 

General rules of evidence are applicable in a 
prosecution for making or presenting a false affi¬ 
davit concerning a claim for a pension.®^ 

Postdating vouchers. An act of congress, pro¬ 
viding that it shall be an offense for any person 
knowingly or willfully to make or cause to be made 


or to aid or assist in the making of, or to) present 
or cause to be presented, any paper required as a 
voucher in drawing a pension, which paper bears a 
date subsequent to that on which it was actually 
signed or acknowledged by the pensioner, covers 
the offense of making or assisting to make any false 
voucher concerning a claim for pension,®^ ibut does 
not cover the offense of using such a voucher,®3 
which comes within the provisions of another stat¬ 
ute providing that it shall be an offense if anyone 
"makes, uses, or causes to be made or used,’’ any 
form of voucher for the purpose of obtaining the 
payment of a false claim against the United 
States.®^ 

Making false certificate to vouchers. An act of 
congress making it a criminal offense to make a 
false certificate to pension claim papers is violat¬ 
ed by administering the oath immediately before 
the taking down of the statement thereunder,®® 
equally with administering it after taking down 
such statement.®® 

An indictment for taking a false oath to enable 
another to obtain payment of a false pension claim 
under the Pension Act of 1820, § 2, 3 U.S.St. at L. 
569, c. S3, which described the offense in the very 
words of the statute, was held not vitiated by a 
conclusion which incorrectly denominated the of¬ 
fense.®'^ 


PENT. The word "pent” means penned, shut up, | confined, or closed.^ 


44 . U.S.—Sanchez v. U. S., C.C.A. 
Puerto Rico, 134 P.2d 279—U. S. 
V. Crittenden, D.C.N.T., 24 F.Supp. 
84. 

45. U.S.—^U. S. V. Crittenden, D,C.W. 

T., supra. 

46. N.M.—U. S. V. Medina, 103 P. 
976, 15 N.M. 204. 

47. U.S.—Miller v. U. S., Ill., 136 
P. 581, 69 C.C.A. 355. 

48 C.X P 797 note 89. 

48. U.S.—^Miller v. U. S., supra, 

49. U.S.—U. S. V. Van Leuven, D.C. 
Iowa, 62 P. 69. 


50. U.S.—U. S. V. Adler, D.C.Iowa, 
49 F. 733. 

51. Admissihility 

U.S.—U. S. V. Wentworth, C.'C.N.H., 
11 P. 52. 

48 C.J. p 797 note 7 [a] (1). 

52. U.S.—Pooler v. U. S., Me., 127 P. 
509, 62 C.C.A. 307. 

53. U.S.—Pooler v. U. S., supra. 

54. U.S.—Pooler v. U. S., supra. 

55. N.M.—U. S. V. Medina, 103 P. 
976, 15 N.M. 204. 

56. N.M.—^U. S. V- Medina, supra. 


57. U.S.—U. S. V. Elliot, C.C.Me., 25 

P.Cas.No.15,044, 3 Mason 156. 
Perjury 

The offense being otherwise fully 
and correctly stated, the indictment 
was not vitiated by the conclusion 
“and so the jurors say . . . 

that the party did commit wilful 
and corrupt perjury,” although the 
offense is technically perjury.—U. S. 

V. Elliot, supra—48 C.J. p 797 notes 
5, 6. 

1. Vt.—Judd V. Challoux, 39 A. 2d 
357, 359, 114 Vt. 1—^Wolcott v. 
Whitcomb, 40 Vt. 40, 41. 
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§ 1. Definition and Nature 

A pent road is a road shut up or closed at its terminal 
points. 

A pent road is a road shut up or closed at its 
terminal points,^ and all pent roads are public high¬ 
ways, although not open highways, as discussed in 
Highways § 1 a, c. 

§ 2. What May Be Termini 

The fact that a pent road comes to a dead end does 
not change its character, and it may terminate at the 
farm line of a person for whose convenience it is es¬ 
tablished, instead of extending to his buildings. 

The fact that a pent road comes to a dead end 
does not change its character,^ and a pent road 
laid out by selectmen may terminate at the farm line 
of a person for whose special convenience it is laid 
out, instead of being extended to his 'buildings,^ 
Pent roads are frequently laid only to the lands of 
-persons to he especially accommodated thereby while 
they construct connecting ways across their own 
land and thus secure the needed outlets and an 
objection that the public can have no beneficial 


use of the way which leads to nowhere from the 
highway with which it intersects but only to the 
farm line is untenable.^ 

§ 3. Establishment 

a. In general 

b. Proceedings for establishment 
a. In General 

Provision for the establishment of pent roads has 
been made by some statutes. 

No power to establish a pent road exists in the 
absence of statutory authority therefor.® Under 
some statutes the power to establish pent roads is 
conferred on the selectmen of townsJ Under 
permissive statute the county court can, on appeal 
from the selectmen, establish a pent road;® the ju¬ 
risdiction conferred on it is substantially that of 
an appellate tribunal® and is confined to the identical 
matter which the selectmen have acted on.^® The 
proceedings in the county court are merely a con¬ 
tinuation of the proceedings commenced before the 
selectmen.^^ 


TL. Yt .—Wolcott V. Whitcomb, 40 
Vt. 40. 

48 C.J. P 798 note 1. 
compared 

Vt.—^Bridgman v. Hardwick, 31 A. 
33, 67 Vt. 132. 

The term “pent,” which means 
penned, shut up. confined or closed, 
is used to distinguish a pent road 
from an open highway.—^Judd v. 
-Challoux, 39 A.2d 357.. 359. 114 Vt. 
Jl. 


2. Vt.—^Judd V. Challoux, supra. 

3. Vt.—Robinson v. Winch, 28 A. 
884, 66 Vt. 110—Brock v. Barnet. 
57 Vt. 172. 

4. Vt.—^Brock V. Barnet, supra. 

5. Vt.—^Brock v. Barnet, supra. 

6 « Conn.'—^Blakeslee v. Tyler, 11 A. 

201, 55 Conn. 387. 

48 C.J. p 798 note 7. 
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7. Vt.—Judd V. Challoux, 39 A.2d 
357, 114 Vt. 1. 

48 C.J. P 798 note 8. 

8 . Vt—French v. Holt.*53 Vt 364. 

9 . Vt.—^French v. Holt, supra— 
Whitingham v. Bowen, 22 Vt. 317. 

10 . Vt.—French v. Holt, 53 Vt 364 
—^Whitingham v. Bowen, 22 Vt. 
317. 

11. Vt—French v. Holt. 53 Vt 364. 
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b. Proceedings for Establishment 

Courts have taken a rather liberal attitude with re¬ 
spect to proceedings for the establishment of pent roads. 

Under some statutes providing for the establish¬ 
ment of pent roads, the selectmen may act without 
petition, or on an improper one, and have their ac¬ 
tion good, because their action is the vital thing, 
however induced.!^ Accordingly, the fact that one 
of the petitioners was not a freeholder does not af¬ 
fect the validity of the action of selectmen in estab¬ 
lishing the road.^3 

Notice. One who appears before selectmen and 
objects to any action by them on an application for 
the establishment of a pent road, but does not ob¬ 
ject for want of sufficient notice of the application, 
must be deemed to have waived that objection,!^ 
No notice or application to the mortgagee of the 
land through which the road, if established, will 
pass is necessary where he has a statutory remedy 
which is ample for the enforcement of his rights.^5 

Order. It is not essential that permission to in¬ 
close the land with gates or bars shall be included 
in the order establishing the road,^® and the omis¬ 
sion to give such permission in the order does not 
change the character of the road from that of a 
pent road to that of a public highway.^'^ 

Record. Generally speaking, the legality of the 
establishment of a pent road is not affected by the 
absence of a record.^^ 

Appeal tOj and from^ county court While the 
jurisdiction of the county court over proceedings to 
establish a pent road is substantially that of an ap¬ 
pellate tribunal, as discussed supra subdivision a of 
this section, the appeal is brought to the county 
court by petition and not by having it allowed and 
certified by the selectmen.^^ The judgment of the 
county court establishing a pent road will be sus¬ 
tained on appeal unless substantial injustice has 
been done or unless the county court on the facts 
stated could not in law have rendered the judg¬ 
ment it did.2C> Where it does not affirmatively ap¬ 
pear from the record what kind of highway was 
established by the county court, the appellate court 
will not presume that it was an open highway which 
could not be legally established of less than a speci¬ 


fied width, but will presume that the county court 
established by its order a pent road which might be 
legally established of a width less than that of an 
open highway.21 

OpcnUig^ of road. The opening of a pent road, 
under the statute, is not a mere taking down of ob¬ 
structions to travel, but the road is deemed to be 
opened when the certificate of the opening of the 
road, signed by the selectmen, has been filed in the 
town clerk’s office.22 

§ 4. Damages to Landowners 

The owner of the land over which a duly established 
pent road passes is entitled to recover the resultant dam¬ 
ages. 

When a pent road has been opened in the manner 
prescribed by statute, the damages occasioned there¬ 
by may be recovered by the owner of the land over 
which the road passes,^^ and it seems that the land- 
owner can claim damages of the town, since pent 
roads are regarded as highways.24 

§ 5. Maintenance and Repair 

Towns have the duty to keep pent roads In a rea¬ 
sonable state of repair and may be liable for damages 
resulting from want of compliance with such duty. 

Towns are bound to keep pent roads in repair, 
that is, in reasonable repair, taking into considera¬ 
tion their character and importance, and are liable 
for injuries arising from their not being in such 
a state of repair.^^ 

§ 6. Gates and Bars 

a. In general 

b. Penalty for removal 

a. In (jeneral 

The tribunal establishing a pent road may fix the 
place where a gate or bar may be erected across a pent 
road, but, if the public authorities fail to act in this re¬ 
gard, the landowner may erect gates and bars for the 
protection of his property, if they do not Interfere with 
the reasonable use of the road as a pent road and do 
not violate any contract between him and another to 
keep his land open and uninclosed. 

The power to establish a pent road implies the 
power to fix the place where gates and bars may be 


12. Vt.—BrocJc V. Barnet, 57 Vt. 172. 

13. Vt.—Brock v. Barnet, supra. 

14. Vt.—^Brock v. Barnet, supra. 

15. Vt.—^Brock V. Barnet, supra, 

16. Vt.-—^French v. Barre, 5 A, 568, 
57 Vt. 667. 

48 C.J. p 799 note 17. 

17. Vt.—^French v. Barre, supra. 


18. Vt.—Judd V. Challoux, 39 A.2d 
357, 114 Vt. 1—^French v. Holt, 53 
Vt. 364. 

19. Vt.—^ETench v. Holt, supra. 

48 C.J. P 799 note 20. 

20. Vt.—^French v. Barre, 6 A. 668, 
68 Vt. 567. 

21. Vt.—^French v. Barre, supra. 
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22 . Vt.—Warren v. Bunnell, 11 Vt. 
600. 

23. Vt.—Warren v. Bunnell, 11 Vt. 
600. 

24. Vt.—^Whitingham v. Bowen, 22 
Vt. 317. 

25- N.H.—^Proctor v. Andover, 42 K. 
H. 348. 

Vt.—Loveland v. Berlin, 27 Vt. 713. 
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erected.26 If the tribunal establishing* the road 
fails to fix the points where inclosures may he 
made, the landowner has the right to erect gates 
and bars for the protection of his property,27 in¬ 
cluding his crops,28 if they do not interfere with 
the reasonable use of such road as a pent road and 
do not violate any contract he may have with any 
other person to keep his land open and uninclosed .22 

Cost of erection and maintenance of gates. Stat¬ 
utes authorizing pent roads sometimes impose the 
duty of the erection and maintenance of such gates 
on the person at whose instance and for whose ben¬ 
efit the road is established .20 

b. Penalty for Removal 

Some statutes have imposed a penalty for willfully 
removing a gate or bar which is placed across a pent 
road. 

Some statutes have imposed a penalty for will¬ 
fully removing a gate or bar which is placed, across 
a pent road .21 The right to recover such penalty 
is not affected by the absence of a record of the 
establishment of the pent road,22 as, for example, 
by the fact that no copy of the record of the county 
court establishing the road was recorded in the 
county clerk^s office,23 nor is the right lost by neg¬ 


lecting for a period of fifteen years to maintain a 
gate.S'^ The owner of land crossed by a pent road 
is not precluded from recovering such penalty by 
the fact that he has permitted his cattle to go on the 
road without the permission of the selectmen.^® 

Actions. The penalty given by the statute against 
removing gates or bars across a pent road may be 
recovered in an action of debt.^S There have been 
decisions with respect to the sufficiency of evidence 
in an action to recover such penalty27 and also with 
respect to the propriety of instructions to the jury 
in such an action.^S 

§ 7. Use of Road 

While a road may not be used as a pent road until 
it has been legally opened, the public has a right of ac¬ 
cess to a legally opened pent road. 

No person has a right to use a pent road until 
it has been legally opened.29 The public has a right 
of access to a legally opened pent road.^0 The 
owner of land crossed by a pent road may occupy 
such road as part of a field crossed by such road,^l 
and his occupancy is not to be interfered with to 
an extent greater than is necessary for the rea¬ 
sonable use of the road as a pent road.42 


26. Vt.—French v. Holt, 63 Vt. 364. 

27. Vt.—Judd V. Challoux, 39 A.2d 
357, 114 Vt. 1. 

48 C.J. p 799 note 28. 

28. Vt.—^Wolcott V. Whitcomb, 40 
Vt. 40. 

48 C.J. p 799 note 28. 

29. Vt.—^Judd V. Challoux, 39 A.2d 
357, 114 Vt. 1—French v. Barre, 
5 A. 568, 58 Vt. 567. 

30. N.H.—^Proctor v. Andover, 42 N. 
H. 362. 

31 . vt.—Judd V. Challoux, 39 A.2d 
357, 114 Vt. 1, 

What constitutes removal 

The phrase ‘‘willfully remove any 
gate,'" in statute imposing- penalty 
for willfully removing gate from 
pent road, includes opening and will¬ 
ful leaving open of gate on such 


road.—Judd v. Challoux, supra— 
French v. Holt, 53 Vt. 364. 

32. Vt.—Judd V. Challoux. 39 A.2d 
357, 114 Vt. 1. 

33. Vt—French v. Holt, 63 Vt 364. 

34. Vt—^French v. Holt, supra. 

35. Vt.—Judd V. Challoux, 39 A.2d 
357, 114 Vt 1. 

36. Vt.—French v. Holt, 53 Vt 364. 

37. Evidence held sufficient 

To justify conclusion that defend¬ 
ant’s conduct was wrongful and in¬ 
tentional, without just cause or ex¬ 
cuse, and that he knew of character 
of road and his duty to close gate 
after passing through it, so as to en¬ 
title plaintiff to certified execution 
after jury’s verdict in his favor.— 
Judd V. Challoux, 39 A.2d 357, 114 
Vt. 1. 


38- Instruction held proper 

Instruction that particular road 
was a pent road was held proper.— 
Judd V. Challoux, supra. 

39. Vt.—^Warren v. Bunnell, 11 Vt. 
600. 

40- Vt.—^Loveland v. Berlin, 27 Vt. 
713. 

48 C.J. p 800 note 36. 

41. Vt.—Judd V. Challoux, 39 A.2d 
357, 114 Vt. 1—Carpenter v. Cook, 
30 A. 998, 67 Vt. 102. 

Permitting cattle to go on pent road 
An owner of land crossed by pent 
road was not bound to restrain his 
cattle from going on such road.— 
Judd V. Challoux, 39 A.2d 357, 114 
Vt. 1—Carpenter v. Cook, 30 A. 998, 
67 Vt. 102. 

42. Vt.—Judd v. Challoux, 39 A.2d 
357, 114 Vt. 1—Carpenter v. Cook, 
30 A. 998, 67 Vt 102. 


441 



70 O.J.S. 


PEONAGE 
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Analysis 

§ 1. Definitions, history, and essentials—p 442 

2. Constitutional and statutory provisions in g’eneral—p 443 

3. Nature and elements of offenses, and prosecutions therefor—^p 444 
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§ 1. Definitions, History, and Essentials 

a. Definitions 

■h. History and essentials 

a. Definitions 

Peonage is a status or condition of compulsory serv¬ 
ice based on the indebtedness of the peon to his master. 

Peonage is a status or condition of compulsory 
service based on the indebtedness of the peon to his 
master.! A peon is one who is compelled to work 
for his creditor until the debt is paid.^ 

"Condition of peonage” means the actual status, 
physical and moral, with the inevitable incidents 
to which the employee, servant, or debtor was re¬ 
duced under that system, when held to involuntary 
performance or liquidation of his obligation.^ 

Peonism is the state or condition of a peon.^ 

b. History and Essentials 

The peonage system prevalent in the Spanish Ameri¬ 
can colonies was derived in this country on the acquisi¬ 


tion of the territory of New Mexico as a result of the 
Mexican War. 

The peonage system was prevalent in the Spanish 
American colonies, including Mexico, from which 
we derived it when we acquired the territory of 
New Mexico as a result of the Mexican War.® 

Contract relation. The condition of peonage arose 
from contract. The peon, male or female, agreed 
with the master on the nature of the service, the 
length of its duration, and the compensation to be 
paid. The peon then became bound to the master, 
according to the laws of New Mexico, “for an in¬ 
debtedness founded upon an advancement in con¬ 
sideration of service.”® In the earlier stages of the 
institution, the person agreeing to perform service 
could put an end to the relation by paying at any 
time whatever he owed to the employer.'^ If the 
peon wished to change masters or service, he might 
find a new employer who would advance enough to 
pay the peon’s debts to his then master, and the 
peon would then become bound in the new em¬ 
ployer’s service. So also the master could sell the 


1 - S.C .—Bx parte Hollman, 60 S.E. 
19. 24, 79 S.C. 9. 21 1,.R.A.,N.S., 
242, 14 Ann.Cas. 1105, 

48 C.X p 801 notes 1, 2. 

Other definitions 

(1) Peonage is a status or condi¬ 
tion of compulsory service or invol¬ 
untary servitude based on a real or 
alleged indebtedness.—^Pierce v. U. 
S., aC.A.aa., 146 P.2d 84, 86, certio¬ 
rari denied 65 S.Ct. 1011, 324 U.S. 
873, 89 JL).Ed. 1427, petition denied, 
C.C.A., 157 P.2d 848, certiorari de¬ 
nied 67 S.Ct. 631, 329 U.S. 814, 91 L. 
Ed. 694. 

(2) Further definitions see 48 C.J. 
p 801 note 2 [a]. 

Voluntary or involuntary peonage 
‘"Peonage is sometimes classified 


as voluntary or involuntary, but this 
implies simply a difference in the 
mode of origin, but none in the char¬ 
acter of the servitude. The one ex¬ 
ists where the debtor voluntarily 
contracts to enter the service of his 
creditor. The other is forced upon 
the debtor by some provision of law. 
But peonage, however created, is 
compulsory service, involuntary 
servitude." 

U.S.—U. S. V. Reynolds, Ala., 35 S. 
Ct, 86, 235 U.S. 133, 144, 69 E.Ed. 
162—Clyatt v. U. S.. Fla., 25 S.Ct. 
429, 430, 197 U.S. 207, 215, 49 L.Ed. 
726. 

S.C.—^Ex parte Hollman, 60 S.E. 19, 
24, 79 S.C. 9, 21 L.R.A.,lSr.S., 242, 
14 AnmCas. 1105. 

2 . U.S.—^Bailey v. Alabama, Ala., 31 
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S.Ct. 145, 219 U.S. 219, 242, 65 K. 
Ed. 191. 

48 C.J. P 802 note 3. 

3. U.S.—^Peonage Cases, D.C.Ala.^ 
123 F, 671. 

48 C.J. p 802 note 4. 

4. Century D. 

5. U.S.—^Peonage Cases, E.C.Ark.^ 
136 F. 707. 

48 O.J. p 802 notes 6, 16—39 C.J. p 

122 note 8 [a], [b]. 

6 . U.S.—^Peonage Cases, E.C.Ala., 

123 F. 671, 673, 674. 

7. U.S.—^Peonage Cases, E.C.Ala.„ 
123 F. 671, 674. 

48 C-J. p 802 note 8. 
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service of the peon, for the term, to anyone who 
would pay his debts and assume the duties and ob¬ 
ligations of the master. Under later laws the parties 
could not abandon the contract except by mutual 
consent or ^'by some sufficient motive given by one 
party to another, such as having grievously injured 
him, or where the master kept the accounts in an 
ambiguous manner, so that the servant could not un¬ 
derstand them.” In these cases the contract could 
be rescinded by paying the amount due by one party 
to the other. If no such motive should be proved, 
the contract was to be complied with, and the judge 
or court would order it carried into effect by im¬ 
posing on the party failing to comply with the con¬ 
tract, and who should persevere in doing so, that 
he should indemnify the other party for the injury 
resulting therefrom; and all resistance was pun¬ 
ished by a fine or imprisonment, as the gravity of 
the circumstances and resistance might require. If 
the servant refused to comply, and owed any money 
to the master, and he refused and could not pay it, 
the court would compel him to pay the principal 
and interest to the other, and might order the 
sheriff to contract the services of the peon to the 
highest bidder.8 

As a form of slavery. While peonage may be re¬ 
garded as a form of slavery,^ it was hot chattel 
slavery as that institution formerly existed in this 
country. The peon was not a slave; he was a free 
man with political, as well as civil, rights.^^^ The 
relation was not confined to any race.^^ 

The child of a peon did not become a peon, nor 
could the father contract away the services of his 
minor child except in rare cases.^2 

§ 2. Constitutional and Statutory Provisions 
in General 

Pursuant to the Thirteenth Amendment to the fed¬ 


eral Constitution, congress has enacted statutes designed 
to abolish the system or practice of peonage and to pre¬ 
vent the evils of such system or practice, and such stat¬ 
utes are operative in the states and wherever the sover¬ 
eignty of the United States extends. The validity of 
such statutes has been upheld, and state statutes in 
conflict therewith have been declared to be invalW. 

Peonage as it formerly existed is within the 
purview of the Thirteenth Amendment to the federal 
Constitution which bans slavery or involuntary 
servitude except as a punishment for crime, and 
since, notwithstanding the courts after the passage 
of the amendment released peons on writs of 
habeas corpus, little headway was made against the 
evil, 13 congress, in order not only to destroy the 
system as it existed in New Mexico, but to prevent 
in the future ^‘in any Territory or State” the reap¬ 
pearance or reestablishment of the evil conditions, 
enacted statutes for that purpose,!^ the constitu¬ 
tionality of which has been upheld.i^ The aim of 
the federal Antipeonage Act, which was enacted 
further to implement the Thirteenth Amendment,!® 
was not merely to end slavery but to maintain a 
system of completely free and voluntary labor 
throughout the United States;!'^ accordingly no 
indebtedness warrants a suspension of the right to 
be free from compulsory service,!^ and no state can 
make the quitting of work any component of a crime 
or make criminal sanctions available for holding 
unwilling persons to labor.!^ The act is directed at 
individuals whether or not acting under color of 
law or ordinance. 20 State statutes in conflict with 
such act have been declared invalid.^! 

Rules of construction. The meaning of the terms 
in the peonage statute must be sought in the light of 
the history of the institution in New Mexico, and 
the design of congress interpreted in the light of 
the evil condition that system developed, which the 
statute declared should not thereafter exist in any 
state or territory,^2 and the statute, like other stat- 


8 . U.S.—^Peonage Cases, D.C.Ala., 
123 F. 671. 

9. U.S.—^In re Peonagre Charge, C.C. 
Fla., 138 F. 686, 687. 

10. U.S.—^Peonage Cases, D.C.Ala., 
123 F. 671. 

Definition and nature of "slavery” 
see the C.J.S. title Slaves § 1, also 
68 C.J. P 746 note 1-p 747 note 16. 

11. U.S.—^Peonage Cases, D.C.Ala., 
123 F. 671. 

12 . U.S.—^Peonage Cases, D.C.Ala., 
123 F. 671. 

N.M.—Bustamento v. Analla, 1 N.M. 
255. 

13. U.S.—^Peonage Cases, D.C.Ala., 
123 F. 671. 

48 C-J. p 802 note 16-p 803 note 18. 
Release of peon by writ of habeas 


corpus generally see Habeas Cor¬ 
pus § 50. 

14. U.S.—Peonage Cases, supra. 

48 C.J. p 803 notes 19, 20. 

15. U.S.—^Bailey v. Alabama, Ala., 
31 S.Ct. 145, 219 U.S. 219, 65 L.Ed. 
191. 

48 C.J. p 803 note 21. 

Proper implementatioiL of Thirteenth 
Amendment 

The federal statutes abolishing 
and prohibiting peonage and penal¬ 
izing a person who holds anyone to a 
condition of peonage are an appro¬ 
priate implementation of that 
amendment.—Taylor v. State of 
Georgia, Ga., 62 S.Ct. 415, 315 U.S. 
25, 86 L.Bd. 615. 

16. U.S.—^U. S. V. Gaskin, Fla., 64 
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S.Ct. 318, 320 U.S. 527, 88 L.Ed. 
287. 

17. U.S.—Pollock V. Williams, Fla., 
64 S.Ct. 793, 332 U.S. 4. 88 D.Ed. 
1095. 

18. U.S.—Pollock V. Williams, su¬ 
pra. 

19. U.S.—^Pollock V. Williams, su¬ 
pra. 

20- U.S.—^U. S. V. Gaskin, Fla., 64 
S.Ct. 318, 320 U.S. 527, 88 L.Ed. 
287. 

21. U.S.—^Pollock V. Williams, Fla-, 
64 S.Ct. 792, 322 U.S. 4. 88 L.Ed. 
1095—Taylor v. State of Georgia, 
Ga., 62 S.Ct. 415, 315 U.S. 25, 86 
L.Ed. 615. 

48 C.J- P 803 note 22. 

22 . U.S.—^Peonage Cases, D.C«Ala,, 
123 F. 671. 674. 
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utes imposing penalties for the invasion of the 
rights of the citizen in order to protect him in his 
liberty and happiness, is not to be construed with 
the same strictness or on the same footing as those 
which regulate or restrain the exercise of a natural 
right or forbid the doing of things not intrinsically 
wrong.23 

In what territory operative. The statute is not 
limited to the territories or other parts of the strictly 
national domain, but is operative in the states, and 
wherever the sovereignty of the United States ex- 
tends.^^ 

§ 3. Nature and Elements of Offenses, and 
Prosecutions Therefor 

a. In general 

b. Elements of offense 

c. Prosecution 

a. In Greneral 

The federal antipeonage statute defining offenses 
creates various separate offenses. 

In view of the disjunctive phrasing of the federal 
antipeonage statute, each of the acts of holding, 
arresting, or returning may constitute an ofifense.^S 
Accordingly, under such statute, one may be guilty 
of holding another in a condition of peonage with¬ 
out having arrested such other for the purpose of 
so holding,^® and the arrest of a person with intent 
to place such person in a condition of peonage is 
an independent offense, even though the person ar¬ 
rested does not perform labor for, or render service 
to, a master after the arrest^^ A person may be 
guilty of the offense of arresting another for the 
purpose of placing such other in a condition of 
peonage, whether such person is the one to whom 
the involuntary service is to be rendered or is 
simply employed to make the arrest.^^ Likewise, 


under such statute, a person may be guilty of the 
offense of returning another to a condition of peon- 
age, whether such person claims the service or is 
acting simply as the agent of another person.**^ 
The statute is directed at individuals whether or not 
acting under color of law or ordinance.30 

b. Elements of Offeinse 

The existence of a debt, real or pretended, and the 
existence or contemplation of a '"condition of peonage'" 
are essential elements of the offenses defined by the fed¬ 
eral antipeonage statute. 

Since the basal fact on which peonage rests is a 
debt due from the peon to his master,31 a debt from 
the servant to the master is an indispensable element 
of the offenses denounced by the federal statute,32 
although the requirements of the statute will be 
satisfied whether the debt is real or pretended.33 
The amount of the debt is immaterial,3^ and it is 
likewise immaterial whether the contract was made 
in consideration of a preexisting indebtedness or 
for a loan made at the time the contract was 

made,35 

An obligation to work cannot be reasonably con¬ 
strued to be a debt within the meaning of the rule 
here under consideration.33 

Under the terms of the federal statute a "condi¬ 
tion of peonage” is an indispensable element of any 
of the offenses therein enumerated,3*7 and it has ac¬ 
cordingly been held that, inasmuch as a "return” 
implies the prior existence of some state or con- 
dition,38 there can be no conviction of returning an¬ 
other to a state of peonage unless the person so re¬ 
turned had actually been in a state of peonage prior 
to the alleged act of returning him thereto.39 

However created, peonage is denounced and pro¬ 
hibited by the statutes, the mode of its creation 
being immaterial.^0 The statutes forbid slavery and 


23. U.S.^—^Peonage Cases, supra. 

24. U-S.—Clyatt v. U. S., Fla., 25 S. 
Ct. 429, 197 U.S. 207, 49 L.Ed, 726. 

48 C.J. P 803 note 26. 

25. U.S.—U. S. V. Gaskin, F19.., 64 
S.Ct. 318, 320 U.S. 527, 88 L.Fd. 
287—Clyatt v. U. S., Fla., 25 S.Ct. 
429, 197 U.S. 207, 49 L..Ed. 726. 

48 C.J. p 803 notes 27-30, p 804 note 
52, 

26. U.S.—Clyatt V- U. S-, supra—^In 
re Peonage Charge, C.C.Fla„ 138 
F. 686. 

27. U.S.—U. S. V. Gaskin, Fla., 64 
S.Ct. 318, 320 U.S. 527, 88 U.Ed. 
287. 

28. U.S.—Clyatt v. U. S.. Fla., 25 S. 
Ct. 429, 197 U.S. 207, 49 L.Ed. 726. 

29. U.S.—Clyatt y. U. S.. supra— 


In re Peonage Charge, C.C.Pla., 
138 F. 686. 

30. U.S.—U. S. V. Gaskin, Fla., 64 
S.Ct. 318, 320 U.S. 527, 88 Li.Ed. 
287. 

31. U.S.—^Bailey v. Alabama, Ala., 
31 S.Ct. 145, 219 U.S. 219, 55 L.Ed. 
191. 

48 C.J. p 801 note 2 [bl. 

32. U.S.—^Taylor v. U- S., S.C., 244 
F. 321. 156 C.C.A. 607. 

48 CX p 803 note 32. 

facts held to show existence of debt 

Xj,s.—^U. S. y- Beynolds, Ala., 35 S. 

Ct. 86. 235 U.S. 133, 69 L.Ed. 162. 
48 O.J. P 804 note 52 [d] (1). 

33. U.S.—^Peonage Cases, D.C.Ala., 
128 F. 671, 680. 

48 C.X P 803 note 33. 

34. U.S.—Pierce y. U. S., C.C.A.Ga., 

AA A 

r 


146 P.2d 84, certiorari denied 65 
S.Ct. 1011, 324 U.S. 373. 89 L.Ed. 
1427, petition denied, C.C.A., 157 
F.2d 848, certiorari denied 67 S.Ct. 
631, 329 U.S. 814, 91 L.Ed. 694— 
Bernal v. U. S., Tex., 241 F. 339, 
154 C.C.A 219, certiorari denied 
38 S.Ct. 192, 245 U.S. 672, 62 U.Ed. 
540. 

35. U.S.—^Peonage Cases, P.C.Ark., 
136 F. 707. 

36. U.S.—Taylor v. U. S., S.C., 244 
P. 321, 166 C.C.A 607. 

37. U.S.—^Taylor v. U, S., supra. 

38. U.S.—Clyatt v. U. S., Fla., 25 S. 
Ct. 429, 197 U.S. 207, 49 L.Ed. 726. 

39. U.S.—Clyatt v. TJ. S., supra— 
Taylor v. U. S., S.C., 244 F. 321, 156 
C.C.A 607. 

40. U.S.—^Bernal v. U. S., Tex., 241 
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involuntary servitude, however attempted, whether 
created by contract,4i by force, intimidation, or 
coercion,by municipal ordinances or state law,^^ 
or by local custom^^ or usage^^ creating a condition 
of peonage, or in violation, or without the sanction, 
of law,^® and in whatever form or however named. 

Intent or scienter. In order to constitute the of¬ 
fense of holding one in peonage it is not necessary 
that defendant shall have acted corruptly.^S How¬ 
ever, a guilt}^ knowledge of the unlawful purpose 
of an arrest within the contemplation of the statute 
is essential to the making out of the crime against 
the arresting officer.^^ 

c. Prosecution 

A federal court may entertain Jurisdiction of a prose¬ 
cution for violation of the federal antipeonage statute, 
notwithstanding a prosecution for the same acts as kid¬ 
napping and false imprisonment in a state court is per¬ 
missible. 


A federal court may entertain a prosecution for 
violation of the federal statute denouncing peonage, 
although a prosecution for the same acts under the 
name of kidnapping and false imprisonment might 
be held in the state courts.^^ 

General rules governing the requisites and suf¬ 
ficiency of indictments, stated in Indictments and 
Informations, §§ 90-156, apply in prosecutions for 
offenses denounced by the federal antipeonage stat- 
ute.51 Jt bas been stated broadly that in such a 
prosecution it is sufficient to prove that a person is 
held against his will and made to work to pay a 
debt.S2 Xhe general rules in criminal cases as to 
the admissibility's and weight and sufficiency^^ of 
the evidence, and of trial,apply in prosecutions 
for violation of the federal statutes with respect to 
peonage. 


PEONIA. In Spanish law, a portion o£ land which 
was formerly given to a simple soldier on the con¬ 
quest of a country. A quantity of land of different 
size in different provinces. In the Spanish posses¬ 
sions in America it measured fifty feet front and one 
hundred feet deep.^ 


PEOPLE. A word of varied significance,2 subject 
to many different meanings,^ depending on the con¬ 
nection in which it is used,^ the subjeet matter to 
which it relates,5 and the circumstances of the par¬ 
ticular case.® It is sometimes employed in a broad^ 


F. 339, 154 C.C.A. 219, certiorari 
denied 38 S.Ct. 192, 245 U.S. 672, 62 
KEd. 540. 

48 €.J. p 804 note 41. 

41. U.S.—^Peonage Cases, D.C.Ark., 
136 P. 707. 

48 C.J. p 804 note 42. 

42. U.S.—U. S. V. Clement, B.C.S. 
C., 171 F. 974. 

48 C.J. p 804 note 43, 

lAeaus and metliod of coercion 

In a prosecution for peonage, the 
law takes no account of the means 
and method of coercion.—^Pierce v. 
U. S., C.C.A.Ga., 146 P.2d 84, certio¬ 
rari denied 65 S.Ct. 1011, 324 U.S. 873, 
89 L.Ed. 1427, petition denied. C.C. 
A., 157 P.2d 848, certiorari denied 67 
S.Ct. 631, 329 U.S. 814, 91 L.Ed. 694. 

43. U.S.—Clyatt v. U. S., Pia., 25 S. 
Ct. 429, 197 U.S. 207, 49 Lr.Ed. 726. 

48 C.J. p 804 note 44. 

44. U.S.—^Peonage Cases, D.CJUa., 
123 P. 671. 

45. U.S.—U, S. V. Reynolds, Ala., 35 
S.Ct. 86, 235 U.S. 133, 59 L.Ed. 162. 

46. U.S.T-Peonage Cases, B.C.Ala., 
123 P. 671. 

47- U.S.—^In re Peonage Charge, C. 
C.Pla., 138 P. 686. 

48* U.S.—U. S, V. Clement, D.C.S.C., 
171 P. 974. 

49- U.S.—^In re Peonage Charge, C. 

CPla., 138 P. 686. 

48 C.J. p 804 note 50. 


50- U.S.—U. S. V. Mcaellan, D.C. 

Ga., 127 P. 971. 

48 C.J. p 805 note 53. 

51. SufSLciency in general 

It has been stated broadly that it 
is sufficient to allege that a person 
is held against his will and made to 
work to pay a debt.—Pierce v. U. S., 
C.G.A.Ga., 146 P.2d 84, certiorari de¬ 
nied 65 S.Ct. 1011, 324 U.S. 873, 89 
L.Ed. 1427, petition denied, C.C.A., 
157 P.2d 848, certiorari denied 67 S. 
Ct. 631, 329 U.S. 814, 91 L.Ed. 694. 
indictment held sufficient 
U.S.—U. S. V. Gaskin, Pla., 64 S.Ct. 

318, 320 U.S. 527, 88 L.Ed. 287, 

48 C.J. p 805 note 54 [a]. 

52. U.S.—Pierce v. U. S., C.C.A.Ga., 
146 P.2d 84, certiorari denied 65 
S.Ct. 1011, 324 U.S. 873, 89 L.Ed. 
1427, petition denied, C.C.A., 157 
P.2d 848, certiorari denied 67 S.Ct. 
631, 329 U.S. 814, 91 L.Ed. 694. 

53. U.S.—^Davis v. U. S., C.C.A,Pla., 
12 P.2d 253, certiorari denied 46 S. 
Ct. 639, 271 U.S. 688, 70 L.Ed. 1153. 

48 C.J. p 805 note 65. 

54. U.S.—Pierce v. U. S., C.C.A.Ga., 
146 P.2d 84, certiorari denied 65 
S.Ct. 1011, S24 U.S. 873, 89 L.Ed. 
1427* petition denied, C.C.A., 157 
P.2d 848, certiorari denied 67 S.Ct. 
631, 329 U.S. 814, 91 L.Ed. 694. 
Evidence of prosecuting witnessi if 

believed by the jury, may be abund¬ 
antly sufficient to support a convic¬ 
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tion.—^Pierce v. U. S., supra—^Bernal 
V. U. S., Tex., 241 P. 339, 154 C.C.A. 
219, certiorari denied 38 S.Ct. 192, 
245 U.S. 672, 62 L.Ed. 540. 

65- Peremptory instruction 

In a prosecution for aiding and 
abetting in the arrest and return of 
designated persons to a condition 
of peonage, peremptory instructions 
are properly denied where there is 
evidence sufficient to defendant's 
guilt to go to the Jury.—^Davis v. U. 
S., C.C.A.Pla., 12 P.2d 253, certiorari 
denied 46 S.Ct. 639, 271 U.S. 688, 70 
L.Ed. 1153. 

1 . Bouvier L.D. 

U.S.—See Strother v. Lucas, Mo., 12 
Pet. 410, 444, 9 L.Ed. 1137. 

2 . Mass.—In re Opinion of Justic¬ 
es, 115 N.E. 921, 922, 226 Mass. 
607. 

45 C.J. p 805 note 3- 

3. U.S.—The Itata, Cal., 56 P. 605, 
511, 6 C.G.A. 608. 

4. Mass.—^In re Opinion of Justic¬ 
es, 115 N.E. 921, 922, 226 Mass. 
607. 

48 C.J. p 805 note 5, 

5. U.S.—The Itata, Cal., 56 P. 505, 
611, 5 aC-A. 608. 

6 - Va.—^Black v. Trower, 79 Ya. 123, 
126. 

7- R.I. — ^In re Incurring State 

Debts, 37 A. 14, 15, 19 R.L 610. 
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and comprehensive^ sense as referring to persons 
generally, an indefinite munber of men and women, 
folks, population, or part of population.® 

In a political sense it may be employed as mean¬ 
ing the state the state or nation in its collective 
or political capacitythe aggi'egate or mass of 
the individuals who constitute the statethe entire 
body of the inhabitants of a state the ruling 
power of the country.^^ In a more restricted sense 
it may refer to electors or voters;^® those who 
possess the qualifications of voters;^^ those and only 
those with whom the elective power is deposited 
that part of the entire body of inhabitants who, 
under the constitution, are intrusted with the exer¬ 
cise of the sovereign power and the conduct of the 
government;!^ that portion of the inhabitants who 
are intrusted with political power.^^ 

"People” has been used synonymously with "in- 

habitants” see 43 C.J.S. p 392 note 89, “public,”20 

and "subjeets.”^! 

The word "people” is discussed in connection with 
ofenses against the neutrality laws of the United 
States in Neutrality Laws § 3. 


Phrases employing the word "people” are set out 
in the note .22 

PEP. A slang term, presumably derived from the 
word ^^pepper.”^^ "Pep” has oome to have a well- 
known and generally accepted meaning, and is in 
use generally as denoting vim, vigor, energy, or 
anything that will impart those or similar qualities 
when a food or drink is used.24 It is defined as 
meaning effective energy or power.25 

PEPPER. The product of plants of the genus 
Piper, consisting of berries which afford an arom¬ 
atic and pungent condiment.2 6 

PEPSIN. A ferment; a digestive agent found in 
the rennets or stomachs of calves and hogs, and pre¬ 
dominating in hog Tennet.27 It has been compared 
with, and distinguished from, "ehymosin” see 14 C. 
J.S. p 1118 note 58. 

PEPTIC ULCER. An ulcer of the mucous mem¬ 
brane of the stomach or duodenum, caused by the ac¬ 
tion of the gastric juice on a portion where the nu¬ 
trition has been interfered with in some way;28 a 


Wyo.—Simpkin v. Rock Springs, 237 
P. 245, 251. 33 Wyo. 166. 

8- S.C.—^Rushton v. Woodliam, 46 

S. R 943. 944, 68 S.C. 110. 

48 C.J. p 805 note 8. 

9. JSr.Y.— Matter of Silkman, 84 N. 

T. S. 1025, 1031, 88 App.Div. 102. 

10. XJ.S.—TJ. S. V. Quincy, Md., 6 
Pet. 445. 467, 8 Li.Bd. 458. 

48 C.J. P 806 note 10. 

11. TJ.g.—The Itata, Cal., 56 E*. 505, 
511, 5 C.C.A. 608, 

48 C,J. p 806 note 11. 

12- Tex.—Solon v. State, 114 S-W. 
S49, 353. 54 Tex.Cr. 261. 

13. Colo.—Wyatt v. Larimer, etc., 
Irr. Co., 29 P. 906, 911, 1 ColoApp. 
480. 

48 C.L P 806 note 13. 

Similarly expressed 

(1) The term “people” is employed 
in various constitutional provisions 
and as so used it comprises in most 
instances all the inhabitants of the 
state. 

R.L—^In re Incurring State Debts, 37 
A 14, 15, 19 R.I. 610. 

Wyo.—^Simpkin v. Rock Springs, 237 
P. 245, 251, 33 Wyo. 166. 

(2) “In some connections in the 
Constitution it is confined to citizens 
and means the same as citizens. It 
excludes alien’s. It includes men, 
women and children. It compre¬ 
hends not only the sane, competent, 
law-abiding and educated, but also 
those who are wholly or in part de¬ 
pendents and charges upon society 
by reason of immaturity, mental or 


moral deficiency or lack of the com¬ 
mon essentials of education. All 
these persons are secured by the 
fundamental guarantees of the con¬ 
stitution in life, liberty and property 
and the pursuit of happiness, except 
as these may be limited for the pro¬ 
tection of society.”—^In re Opinion of 
the Justices,. 115 N.B. 921, 922, 226 
Mass. 607. 

14- U.S.—The Three Friends, Pla., 
17 S.Ct. 495. 501, 166 U.S. 1, 41 L. 
Ed. 897. 

15- U.S.—Walnut v. Wade, Ill., 103 

U.S. 683, 693, 26 L.Ed. 526. 

48 C.J. p 806 note 15. 

16- Ky.—^Rogers v. Jacob, 11 S.W. 
513. 514, 88 Ky. 602, 11 Ky.D. 45. 

48 C.J. p 806 note 1$. 

17. Ill.—Heuser v. Harris, 42 Ill. 
425, 432. 

IS. Mass.—In re Opinion of Justic¬ 
es, 115 K.B. 921, 923, 226 Mass. 
607. 

L9. U.S.—The Itata, Cal., 56 P. 505, 
511, 5 C.O.A 60S. 

Mo.—Blair v, Ridgely, 41 Mo. 63, 
177, 97 Am-D. 248. 

20. Colo.—^Wyatt v. Larimer, etc., 
Irr. Co., 29 P. 906, 911, 1 Colo.App. 
480. 

21. U.S.—The Pizarro, Ga., 2 Wheat. 
227, 246, 4 L.Ed. 226—Loi Hoa v. 
hTagle, C.C.A.Cal., 13 P.2d SO, 81. 

22. Phrases 

(1) “People of the United States” 
and “citizens” synonymous see Citi¬ 
zens § 1 a. 

(2) “Sovereign people.”—Boyd v. 
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state of Nebraska ex rel. Thayer, 
Neb., 12 S.Ct. 375, 381, 143 U.S. 185. 
36 L.Ed. 103. 

(3) “The people of the State” and 
“The State” are equivalent expres¬ 
sions. 

Colo.—^Brown v. State, 5 Colo. 496, 
499. 

Ohio.—WiesenthaL v. Wickersham, 28 
N.E.2d 512, 514, 64 Ohio App. 124. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 806 notes 
11, 13, 14, 16. 

23- U.S.—^Pepsi-Cola Co. v. Krause 
Bottling Co., C.C.A.Md., 92 F.2d 
272, 274. 

24. U.S.—^Pepsi-Cola Co. v. Krause 
Bottling Co., supra. 

25. U.S.—^Pepsi-Cola Co. v. Krause 
Bottling Co., supra. 

26. Century D. 

U.S.—See Frame & Co. v. U. S., C.C. 

N.T., 143 F. 692, 693. 

Phrases 

(1) “Pepper, white or black.”—U. 
S. V. Leggett, aC.N.Y., 124 F. 1015. 

(2) “Pure ground black pepper.”— 
U. S. V. Six Barrels Ground Pepper, 
D.C.N.Y., 253 P. 199, 200, 

(3) “Pure pepper" is a term used 
in the trade to signify black pepper, 
“piper nigrum,” and nothing else.— 
U. S. V. Seventy-Five Boxes Alleged 
Pepper, D.C.N.J., 198 F. 934, 936—51 
C.J. p IGO note 70. 

27. U.S.—^Blumenthal v. Burrell, C. 
C.N.Y., 43 F. 667. 

28« Stedman Med.D. 
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small ulcer on the stomach, on either the anterior or 
posterior walL^S 

PEPTONE. Any of a class of soluble and diffusible 
substances produced from proteids by peptic and 
tryptic digestion, by the action of acids and alkalies, 
by putrefaction, etc.; usually limited to the final 
products of proteid nature, intermediate products 
being called ‘^proteoses.”30 

PER. A Latin word having a generally recognized 
meaning of by;3i by means of through.33 

In a distributive sense it means with equality, 
uniformity, or regularity on a basis of a unit,^'^ and 
not a fractional interest therein.^^ 

The sufficiency of a signature on an affidavit ^^per’^ 
agent or representative is discussed in Affidavits § 
20 a (2) (d), and the form of signature by an agent 
“per^^ principal in Agency § 127 d (3) (b). 


Per annum. A Latin term which may mean by the 
year, eveiy year, through the year, yearly;^® also, 
during the year.^^ Jt has been distinguished from 
^^annually’’ see 3 C.J.S. p 1372 note 24. 

Per cent By the hundred,^ ^ or so many parts 
in the hundred, or so many hundredths.^® It is 
so used and understood by mathematicians, accoun¬ 
tants, and all English-speaking persons having oc¬ 
casion to use it.4® 

Per diem. By the day.'^i Generally, as used in 
connection with compensation, wages, or salary, 
the term means pay for a day’s services.'^^ “Per 
diem” has been held to be synonymous with, or 
equivalent to, ^^salary,”^® and has been compared 
with “fee” see 36 C.J.S. p 629 note 39. 

Per se. The literal meaning of the term “per se" 
is by itself;^^ in itself;^^ of itself;^^ simply as 
such;^'^ in its own nature without reference to its 
relation 8 and, according to other authorities on 


29. Ga.—Metropolitan Life Ins. Co. 
V. Crowder, SI S.E.2d 618, 620. 71 
Ga.App. 612. 

Ulcers as compensable in worlonen’s 
compensation cases see the C.J.S. 
title Workmen’s Compensation 
Acts § 168, also 71 C.J. P 598 notes 
10 , 11 . 

30. Webster New Int.D. 

U.S.—See Carl L. Jensen Co. v. Clay, 
C.C.N.J., 59 F. 290. 

31. Fla.—-Fnglish v. State, 164 So. 
848, 849, 122 Fla. 77. 

Mo.—Emert v. Waldman, App., 186 
S.W.2d 42, 45. 

48 C.J. p 806 note 25. 

32. Fla.—^English v. State, 164 So. 
848, 849. 122 Fla. 77. 

48 C.J. p 806 note 26. 

33. K.T.—Ginell v. Prudential Ins. 
Co. of America, 200 N.Y.S. 261, 205 
App.Div. 494. 

48 C.J. p 806 note 27. 

34. S.C.—Cullum v. New York Life 
Ins. Co., 14 S.B.2d 361, 366, 197 
S.C. 6, 135 A.L.R. 867. 

35. U.S.—Ward v. Foley, S.B., 141 
F. 364, 367, 72 C.C.A. 140. 

36. S.C.—Corpus Juris quoted in 
Cullum V. New York Life Ins. Co., 
14 S.E.2d 361, 366, 197 S.C. 6, 135 
A.L.II. 867. 

48 C.J. P 807 notes 30-33. 

37. S.C.—Corpus Juris quoted in 
Cullum V. New York Life Ins. Co., 
14 S.E.2d 361, 366, 197 S.C. 6, 135 
A.L.R. 867. 

•^is.—State V. McFetridge, 24 N.W. 
140, 144. 64 Wis, 130. 

38. Ill.—BlakeSlee v. Mansfield. 66 
IlLApp. 116, 119. 

39. Black L.D. 

48 C.J. P 807 note 38. 


40. Ill.—^Blakeslee v. Mansfield, 66 ] 

IlLApp. 116, 119. I 

41. Iowa.—Corpus Juris cited in 
Gallarno v. Long, 243 N.W. 719, 
726, 214 Iowa 805. 

42. S.C.—Scroggie v. Scarborough, 
160 S.E. 596, 599, 162 S.C. 218. 

43. Tenn.—^Peay v. Nolan, 7 S.W.2d 
815, 817, 157 Tenn. 222, 60 A.L.R. 
408. 

44. U.S.—Sweeney v. Capital News 
Pub. Co., D.C.Idaho, 37 F.Supp. 355, 
357—^Keller v. Safeway Stores, D. 
C.Mont., 15 F.Supp. 716, 724. 

Iowa.—Miller v. First Nat. Bank, 264 
N.W. 272, 277, 220 Iowa 1266— 
Shaw Cleaners & Dyers v. Des 
Moines Dress Club, 245 N.W. 231, 
233, 216 Iowa 1130, 86 A.L.R. 839. 

Mont.—^Keller v. Safeway Stores, 108 
P.2d 605, 608, 111 Mont. 28—^Liebel 
V. Montgomery Ward & Co., 62 P. 
2d 667, 669, 103 Mont. 370—^Miller 
Ins. Agency v. Home Fire & Ma¬ 
rine Ins. Co, of California, 61 P.2d 
628, 632, 100 Mont. 551. 

N.M.—Chase v. New Mexico Pub. Co., 
203 P.2d 594, 695, 63 N.M. 145. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
406, 66 N.D. 578. 

Okl.—Tulsa Tribune Co. v. Flight, 
50 P.2d 350, 353, 174 Okl. 359— 
Marland Refining Co. v. Harrel, 31 
P.2d 121, 124, 167 Okl. 548—^Wim- 
mer v. Oklahoma Pub. Co., 1 P.2d 
671, 151 Okl. 123. 

48 C.J. P 808 note 47* 

45. U.S.—Sweeney v. Capital News 
Pub. Co., D.C.Idaho, 37 F.Supp. 355, 
357. 

Iowa,—^Miller v. First Nat. Bank, 264 
N.W. 272, 277, 220 Iowa 1266— 
Shaw Cleaners & Dyers v. Des 
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Moines Dress Club, 245 N.W. 231, 
233, 215 Iowa 1130, 86 A.L.R. 839. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
406, 66 N.D. 578. 

48 C.J. P 808 note 49. 

“In themselves” 

U.S.—Caldwell v. Crowell-Collier 

Pub. Co., C.C.APla., 161 F.2d 333, 
335. 

46. Cal.—O'Connor v. San Francis¬ 
co United R. Cos., 141 P. 809, 813, 
168 Cal. 43. 

N.D.—^Ellsworth v. Martindale-Hub- 
bell Law Directory, 268 N.W. 400, 
406, 66 N.D. 578. 

47. U.S.—^Keller v. Safeway Stores, 
D,C.Mont., 15 F.Supp. 716, 724. 

Mont.—^Keller v. Safeway Stores, 108 
P.2d 605, 608, 111 Mont. 28—Liebel 
V. Montgomery Ward & Co., 62 P. 
2d 667, 669, 103 Mont. 370— Mil- 
ler Ins. Agency v. Home Fire & 
Marine Ins, Co. of California, 51 P. 
2d 628, 632, 100 Mont. 551. 

N.M.—Chase v. New Mexico Pub. Co., 
203 P.2d 594, 595, 53 N.M. 145. 

Okl.—Tulsa Tribune Co. v. Kight, 50 
P.2d 350, 353, 174 Okl. 359—Mar- 
land Refining Co. v. Harrel, 31 P.2d 
121, 124, 167 Okl. 548—^Wimmer v. 
Oklahoma Pub. Co., 1 P.2d 671, 151 
Okl. 123. 

48 C.J. p 808 note 51. 

48. U.S.—^Keller v. Safeway Stores, 
D.C.Mont., 15 F.Supp. 716, 724. 

Mont.—Keller v. Safeway Stores, 108 
P.2d 605, 608, 111 Mont. 28—^Liebel 
V. Montgomery Ward & Co., 62 P. 

I 2d 667, 669, 103 Mont. 370. 

N.M.—Chase v. New Mexico Pub. 
Co., 203 P,2d 594, 595, 53 N.M. 145. 

Okl.—^Tulsa Tribune Co. v. Kight, 50 
P.2d 350, 353, 174 Okl. 359—Mar- 
land Refining Co. v. Harrel, 31 P 
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the qnestion, taken alone.^^ It is also defined as 
meaning intrinsically, essentially, directly.®o It has 
been held interchangeable with “as a matter of law” 
see 6 C.J.S. p 786 note 74.1. 

Words actionable per se are discussed in Libel and 
Slander § 8; the term “negligence per se” is defined 
in hTegligenee § 1 g, and the term “nuisance per se” 
in ISTuisanees § 3. The “per se” rule with reference 
to priee-fi.xing agreements is discussed in Monopolies 
§ 19 b. 

Per stirpes. Literally, according to or by stocks;®^ 
by stocks or roots by or according to stock or 
root; by right of representation .®3 It is a term 
of the civil law, extensively used in the modern 
English and American law, to denote that mode of 
the distribution and descent of intestates^ estates, 


where the parties entitled to take the shares which 
their stocks, such as a father, if living, would have 
taken. 

“Per stirpes” is synonymous with “representa¬ 
tion”®® and has been used as synonymous with “in 
right of their parents.”®® 

The terms “per stirpes” and “per capita” are 
distinguished in 12 C.J.S. p 1121 notes 41, 42. The 
terms, as used with reference to intestate distribu¬ 
tion of property, are discussed in Descent and Dis¬ 
tribution § 23, and with reference to testate distri¬ 
bution of property in the C.J.S. title Wills §§ 707- 
716, also 69 C.J. p 287 note 3(>~p 297 note 96. 

Other phrases. The word “per"’ is employed in in¬ 
troducing various other Latin phrases,® ^ as well as 


2d 121, 124, 167 Okl. 548—Wim- 
mer v. Oklahoma Pub. Co., 1 P.2d 
671, 151 Okl. 123. 

48 C.J. P 808 note 48. 

49. Iowa.—^Miller v. First Nat. 
Bank, 264 N.W. 272, 277, 220 Iowa 
1266—Shaw Cleaners & Dyers v. 
Des Moines Dress Club, 245 N.W. 
231, 233, 215 Iowa 1130, 86 A.L.R. 
839. 

48 C.J. p 808 note 52. 

50. N.D.—^Ellsworth v. Martindale- 
Hubbell Daw Directory, 268 N.W. 
400, 406, 66 N.D. 678. 

51. N.T.—In re Diefenbacher’s Es¬ 
tate, 300 N.Y.S. 370, 373, 165 Misc. 
86—^In re Hickey’s Estate, 73 N.Y. 
S.2d 508, 616. 

52. S.C.—^Irvin v. Brown, 158 S.E. 
733, 734, 160 S.C. 374. 

53. Colo.— corpus JTaris cited in 
Brunton v. International Trust 
Co., 6 P.2d 460, 461, 90 Colo. 48. 

G-a. —Corpus Juris cited in McG-regor 
V. Roux, 32 S.E.2d 289, 290, 198 
Ga, 520. 

lean.— Corpus Jtiris quoted in Bux- 
.ton V. Noble, 73 P.2d 43, 47, 146 
Kan. 671. 

Md.—Patchell v. Groom, 43 A.2d 32, 
34, 185 Md. 10. 

N.J.— Corpus Juris quoted in. Central 
Hanover Bank & Trust Co. v. 
Helme, 190 A. 53, 63, 121 N.J.Eq. 
406—Camden Safe Deposit & 
Trust Co. V. MacMullan, 165 A. 
105, 106, 112 N.J.Eq. 574. 

N.C.—Walsh V. Friedman, 13 iS.E.2d 
250, 256, 219 N.C. 151. 

48 C.J. p 808 note 54. 

54. Kan.— Corpus Juris quoted in 
Buxton V. Noble, 73 P.2d 43, 47, 
146 Kan. 671. 

N.J.— Corpus Juris quoted in Central 
Hanover Bank & Trust Co. v. 
Helme, 190 A. 53, 63, 121 N.J.Eq. 
406. 

N.Y.—^In re Diefenbacher’s Estate, 
300 N.Y.S. 370, 373, 166 Misc. 86— 


In re Hickey’s Estate, 73 N.Y.S.2d 

508, 516. 

Pa.—In re Shock’s Estate, 114 A. 

505, 506, 271 Pa. 165. 

S.C.—Irvin v. Brown, 158 ’S.E. 783, 

734, 160 S.C. 374. 

48 C.J. P 808 note 55. 

Similarly expressed 

(1) The term "per stirpes” denotes 
that method of dividing intestate es¬ 
tate whereby a class or group of dis¬ 
tributees take share to which their 
deceased ancestor would have been 
entitled by their right of represent¬ 
ing such ancestor, not as individu¬ 
als.—^Walsh V. Friedman, 13 S.E.2d 
250. 256, 219 N.C. 151. 

(3) The term "per stirpes” means 
that persons who take do so in a 
representative capacity, and, stand¬ 
ing in the place of a deceased an¬ 
cestor, take only what he would have 
taken if living.—^In re Robins’ Es¬ 
tate, D.C.D.C., 38 F.Supp. 468. 471. 

(3) The term "per stirpes” means 
the taking by representation from a 
stock or root, so that descendants of 
a deceased ancestor take the part to 
which he would have been entitled 
had he been living.—^Patchell v. 
Groom, 43 A.2d 32, 34, 186 Md. 10. 

(4) The words "per stirpes” de¬ 
note a taking by right of representa¬ 
tion of that which an ancestor of the 
parties would take if living.—^Wood 
v. Brown, 162 P.2d 859, 861, 71 Cal. 
App.2d 544. 

(5) To take ^*per stirpes” Is to 
take the share of an immediate an¬ 
cestor who in turn takes the share 
of his immediate ancestor and so on 
until a common ancestor is reached. 
—Maud v. Catherwood, 155 P.2d IID 
115, 67 CalA.pp.2d 636. 

(6) The phrase "per stirpes” only 
means go to the nearest class of rel¬ 
atives and divide by the total of that 
class, with descendants of a deceased 
member of such class taking the, 
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parent’s share.—^In re Fedders’ Will, 
61 N.Y.S.2d 340, 346, 187 Misc. 207— 
In re Foster's Estate, 259 N.Y.S. 450, 
454, 144 Misc. 622. 

(7) "Per stirpes” signifies that 
particular descendants shall take 
among themselves the share of their 
deceased parent.—^First Union Trust 
& Savings Bank v. Marshall, 270 Ill. 
App. 508, 610. 

(8) One who takes per stirpes 
takes through representation.— 
Welles V. Pape, 27 N.E.2d 169, 172, 
63 Ohio App. 432. 

(9) The expression ”per stirpe” 
may refer to a taking by right of 
representation, or to a taking col¬ 
lectively by families and not equal¬ 
ly as individuals.—In re Corr’s Es¬ 
tate, 12 A.2d 76, 78, 338 Pa. 337. 

(10) Division of estate per stirpes 
means among more remote kin by 
right of representation.—^Proctor v. 
Lacy, 160 N.E. 441, 444, 263 Mass. 1. 

(11) Ordinarily the words "per 
stirpes” are used to denote substitu¬ 
tion in case of the death of the pri¬ 
mary legatee.—^Fidelity Union Trust 
Co. V. Farley, 13 A.2d 313, 315, 127 
N.XEq. 346. 

55. Ill.—In re Tilliski’s Estate, 61 

N.E.2d 24, 26, 390 Ill. 273. 

56- Ohio.—^Rings v, Borton, 140 N. 

E. 615, 516, 108 Ohio St. 280. 

57. Xiatin phrases 

(1) "Per capita” see 12 C.J.S. p 
1121 notes 41, 42. 

(2) "Per curiam;” by the court.— 
Black D.D. 

(3) "Per curiam opinion” see 
Courts § 217. 

(4) "Per legem terrse;'^ by due 
process of law,—Lowry v. Rainwa¬ 
ter, 70 Mo. 152, 156, 35 Ain.R. 420— 
48 C.J. p 807 note 43. 

(5) "Per quod consortium amisit;” 
whereby he lost the company [of his 
wife], used in the old declarations 
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PER—PERDURABLE 


French law phrases^s and English phrases.59 

Maxims beginning with the word “per^^ and as to 
which there have been no recent applications see 48 
C.J. p 809 note 75, p 814 note 86, p 1037 notes 14- 
16, p 1051 note 91. 

PERAMBULATION. See Cireumambulation 14 C. 
J.S. p 1122 note 53. 

PERAMBULATIONE FACIENDA, WRIT DE. In 

English law, a writ sued by consent of both parties 
when they are in doubt as to the bounds of their 
respective estates.60 

PERCEIVE. To come to know by direct experi¬ 
ence.^^ 

PERCENTAGE. A certain rate per cent; the al¬ 
lowance, duty, rate of interest, discount, or commis¬ 
sion, on a hundred; usually, a part or portion of a 
whole.® 2 

'Tereentage'^ has been held synonymous with 
^*fee” see 36 C.J.S. p 629 note 37, and not synony¬ 
mous with ^^penalty” see Penalties § 1. It has been 
compared with ^'salary,^'®3 and it has been said that 
not in every instance and for all time are ^'per¬ 
centage^’ and "rate” necessarily equivalents.®^ 

The assignment of a percentage reserved in a con¬ 
tract is treated in Assignments § 84 b (2); per¬ 


centage classifications by architects in building con¬ 
tracts see Contracts § 367 e (2) (b); percentages 
in connection with rates for broker’s commissions 
see Brokers § 78. 

PERCH. A pole, bar, or the like, placed horizontal¬ 
ly above the ground for birds to roost or rest on, 
usuall}^ by grasping with the claws; anything simi¬ 
lar serving as a roost for birds; hence, any elevated 
seat, station, or position.® 5 
As a term of admeasurement see the C.J.S. title 
Weights and Measures § 1, also 48 C.J. p 809 note 
85. 

PEROHERON. One of a breed of draft horses orig¬ 
inating in Perche, a district of France.®® 

PERCOLATE. See the C.J.S. title Waters § 86, also 
48 C.J. p 809 note 88. 

PERCOLATION. Act or process of percolating, or 
filtering; filtration; straining.®'^ 

PERDIDA. Defined in Spanish dictionaries as 
meaning losses.®® It has been held to be synony¬ 
mous wtih "damages” as stated in Damages § 1. 

PERDON. In Spanish law, pardon.®® 

PERDURABLE. As applied to an estate, lasting 
long or forever.'^® 


in actions of trespass by a husband 
for beating- or ill-using his wife, de¬ 
scriptive of the special damage he 
had sustained.—Black L.B.—48 C.J. 
p 808 note 44. 

(6) “Per quod servitium amisit;” 
whereby he lost the service [of his 
servant], used in the old declara¬ 
tions in actions of trespass by a 
master, for beating or ill-using his 
servant, descriptive of the special 
damage he had himself sustained.— 
Black L.D.—48 C.J. p 808 note 45. 

(7) “Per verba de prassenti;” a 
phrase meaning by words in the 
present tense.—^In re Murdock's Es¬ 
tate, 92 Pa.Super. 275, 280. 

(8) Other Latin phrases as to 
which more recent adjudications 
have not been found see 48 C.J. p 
806 note 29. 

58. French, phrases 

(1) “Per my et per tout;" by the 
half and the whole.—^In re Lorch's 
Estate, 33 N.T.S.2d 157, 165—48 C.J. 
p 808 note 56 [e], 

(2) “Per tout et non per my," 
means of the whole or the entirety 
and not of a share, moiety, or divisi¬ 
ble part.—In re Gallagher's Estate, 
43 A.2d 132, 133, 352 Pa. 476—48 C. 
J. p 808 note 56 [f]. 

(3) “Per pais;" by the country.— 
70 C.J.S.—29 


Adams v. State, 17 N.E.2d 84, 214 
Ind. 603, 118 A.L.R. 1095. 

(4) Other French phrases as to 
which more recent adjudications 
have not been found see 48 C.J. p 
808 note 56. 

59. English phrases 

(1) “Per procuration;" by proxy; 
by one acting as agent with special 
powers; as under a letter of attor¬ 
ney. The words give notice to all 
persons that the agent is acting un¬ 
der a special and limited authority. 
—^Black L.D.—48 C.J. p 808 note 67. 

(2) “Per ton."—^Ward v. Foley, S. 
D., 141 F. 364, 367, 72 C.C.A. 140. 

(3) “Per week." 

Ill.—'Leavitt v. Kennicott, 41 IST.E. 
737, 157 Ill. 235. 

N.Y,—^Werner v. Republic Teast Cor¬ 
poration, 35 N-T.S.2d 812, 813, 264 
App.Div. 908. 

(4) “Per year" ordinarily means 
annually; by the year.—Larsson v. 
Augustana Colonization Assoc., Inc., 
192 N.W. 108, 155 Minn. 1—48 C-J. 
p 808 note 74. Equivalent to “an¬ 
nually" see 1 C.J.S. p 1372 note 25. 

(5) Other English phrases as to 
which more recent adjudications 
have not been found see 48 C.J. p 
808 notes 57—70. 


60- Black L.D. 

61. Century D. 

Phrase 

“Shall perceive to be necessary" 
means “deem" or “judge" to be nec¬ 
essary.—Griffith V. Follett, 20 Barb. 
N.Y., 620, 631. 

62. Webster New Int-D. 

48 C.J. p 809 note S3. 

63- Ohio.—Thompson v. Phillips, 12 
Ohio St. 617, 618. 

54 C.J. p 1124 note 76. 

64- Mass.—Central Nat. Bank v. 
Lynn, 156 N.E. 42, 47, 259 Mass. 1. 

65- Webster New Int.D. 

66- Webster New Int.D. 

Alta.—See Imperial Bank v. Georges, 
2 Alta.L. 386, 392. 

67- Webster New Int.D. 

Cal.—See Katz v. Walkinshaw. 70 P. 
663, 74 P. 766, 768, 141 Cal. 116, 
64 L.R.A. 236, 99 Am.S.R. 35. 

48 C.J. p 809 note 30. 

“Percolation method" see 57 C.J.S. 
p 1076 note 75. 

68. D.S.—^Ponce De Leon v. Coca 
Cola Bottling Co., D.C.Puerto Rico, 
75 F.Supp. 966. 

48 C*J. p 809 note 92. 

69. Escriche Diccionario. 

70. Black-D.D. 
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PEREAT UNUS NE PEREANT OMNES—PERFEGT 


PEREAT VmJB NE PEREANT OMNES. See 48 
C. J. p 809 note 96. 

PEREMPTION. A nonsuit; also a quashing or 
killingJ^ 

PEREMPTORILY, In a peremptory manner; so 
as to preclude further question or debate.^^ 

PEREMPTORY, The word ^^peremptory” means 
absolute, conclusive, final, positive and not admit¬ 
ting of question on appeal. 

Phrases employing the word are set out in the 
note/"^ and for additional phrases as to which more 
recent adjudications have not been found see 48 
C. J. p 810 notes 10,11. 

PERFECT. 

-^As a Verb. It has been said that the verb 

^^perfect^^ has not acquired a definite, technical, 
and exclusive signification in the law.'^S Jt is defined 
as meaning to accomplish; to carry through to a 
conclusion; to complete by equipment of all that is 
requisite to its nature and kind; to make perfeet;^^ 
to finish or complete'^so as to leave nothing want¬ 
ing.'^® 

Perfecting. The present participle of the verb 
“perfect.”'^9 It has been held to be substantially 


equivalent to “completing’^ see 15 C.J.S. p 665 note 

14.1. 

Perfected. It has been stated that the word “per¬ 
fected^’ is susceptible of two or more meanings,S0 
and is defined to mean brought to a state of per¬ 
fection; completed.Sl “Perfected” has been dis¬ 
tinguished from “effective” see 28 C.J.S. p 839 note 

6 . 1 . 

-As an Adjective. The word “perfect” is a 

relative term and does not always convey the idea 
of absolute perfeetion.82 The word is variously 
defined to mean having all the qualities, excellences, 
or elements that are requisite to its nature or kind. 
Also, reaching and conforming to the absolute 
standard of perfection, and further defined as mean¬ 
ing thoroughly versed or informed; completely 

skilled. 8 3 

Perfect right. A legal right;84 that which is ac¬ 
companied by the right of compelling those who 
refuse to fulfill the correspondent obligation.8 5 

Other phrases employing the word “perfect” are 
set out in the note,8^ and for additional phrases as 
to which more recent adjudications have not been 
found see 48 C.J. p 810 notes 50-60. 

-Perfectly. In a perfect manner; fitly; rightly; 

correctly; also, completely; thoroughly; entirely.®? 


71. Black L.D. 

48 C.J. p 809 note 97. 

72. Century D. 

Ont.—See Re Alger, etc., Oil Co., 21 
Ont. 440, 445. 

73- Tex.—Wolfe v. State, 17S S.W. 

2d 274, 279, 147 Tex.Cr. 62. 

48 C.J. p 809 note 2. 

74. Phrases 

(1) “Peremptory challenge** see 
Juries §§ 279—285. 

(2) “Peremptory day*' sec 25 C.J. 
S. p 1007 note 78. 

(3) “Peremptory defense*’ see 26 
C.J.S. p 675 note 12. 

(4) “Peremptory exception** see 
Pleading § 211. 

(5) “Peremptory instruction’* see 
the C.J.S. title Trial § 249, also 64 
C.J. p 511 note S. 

(6) “Peremptory mandamus’' see 
Mandamus § 343. 

(7) “Peremptory nonsuit*' distin¬ 
guished from “demurrer to evi¬ 
dence’* see the C.J.S. title Trial § 
225, also 64 C.J. p 371 note 9 Cb]. 

(8) “Peremptory order*’ see 67 C. 
J.S. p 521 note 73. 

(9) “Peremptory paper*' see 67 C. 
J.S. p 555 note 98. 

75. Mo.—O’Malley v. Continental 
Life Ins. Co., 75 S.W.2d 837, 839, 
335 Mo. 1115. 


76. Ky.—^Electric Hammer Corp. v. 
Deddens, 267 S.W. 207, 208, 206 
Ky. 232. 

77. Mo.—O’Malley v. Continental 
Life Ins. Co., 75 S.W.2d 837, 839. 
335 Mo. 1115. 

48 •C.J. p 811 note'62. 

78. Ky.—^Electric Hammer Corp. v. 
Deddens, 267 S.W. 207, 208, 206 
Ky. 232. 

79. Webster New Int.D. 
‘‘Perfecting press” 

A term applied to a printing press 
when at the same time it prints on 
both sides of the paper.—^Duplex 
Printing-Press Co. v. Campbell 
Printing-Press & Mfg. Co., Ky., 69 F. 
250, 253, 16 C.C.A. 220. 

80. Mo.—O’Malley v. Continental 
Life Ins. Co., 75 S.W.2d 837, 839, 
840, 335 Mo. 1115. 

81. Ohio.—Krause v. Henry, App., 
35 N.E.2d 169, 170. 

82. Ky.—^Electric Hammer Corp. v, 
Deddens, 267 S.W. 207, 209, 206 
Ky. 232. 

83. Standard D. 

84. Ill.—Chicago City R. Co. v. 
Rohe, 118 IlLApp. 322, 325. 

48 C.J. p 810 note 31. 

85- Ga.—Aycock v, Martin, 37 Ga. 

124, 128, 92 Am.D. 56. 

N,Y.—^Sliosberg v. New York L. Ins. 
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Co., 216 N.T.S. 215, 220, 217 App. 
Dlv. 67. 

86. Phrases 

(1) “Perfect attestation clause” 
defined see the C.J.S. title Wills § 
196. 

(2) “Perfect deed” see Deeds § 75. 

(3) “Perfect machine” see 64 C.J. 
S. p 892 note 88. 

(4) “Perfect obligation** see 67 C. 
J.S. p 17 note 43. 

(5) “Perfect ownership” see the 
C.J.S. title Property § 13, also 50 
C.J. p 778 note 89 [a], [b]. 

(6) “Perfect title” defined gener¬ 
ally see the C.J.S. title Property § 
15, also 48 C.J. p 810 notes 33-48; 
and discussed in connection with 
sales of real property see the C.J.S. 
title Vendor and Purchaser § 190, 
also 66 C.J. p 862 notes 87-92, See 
also Estates § 8 a. 

(7) “Perfect war” see the C.J.S. 
title War § 1, also 48 C.J. p 810 
note 49. 

87- Webster New Int.D. 

Phrases 

(1) “Perfectly impartial” see 42 
C.J,S. p 399 note 26. 

(2) “Perfectly safe;” when ap¬ 
plied to a person seeking credit in 
mercantile transactions, a term 
which means that such person is in 
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PERPECTUM—PERFORMANCE 


PERFEOTUM. As tlie first word of a maxim as to 
which there have been no recent applications see 
48 C.J. p 811 note 73. 

PERFIDY. Faithlessness; treachery; violation of 
a promise or vow or a trust reposed. 

PERFORATION. A word which conveys the idea 
of a hole through an articlea hole or aperture 
passing through a body;^0 an opening extending 
entirely through an object.^i 

'Perforation’^ may be synonymous with '^cavity” 
see 14 C.J.S. p 57 note 9, and ^^cell” see 14 C.J.S. 
p 60 note 84.1. 

PERFORM. To carry on to the finish, to complete 
or accomplish to accomplish; to carry through; 
to execute; to make complete; to perfect to exe¬ 
cute the provisions, commands, or requirements of.^^ 
While the word, considered by itself, is more ap¬ 
propriate to express action than inaction, when con¬ 
sidered in the connection in which it is used it may 
contemplate both the doing and not doing of those 
things required.95 

'Perform” is the equivalent of "execute” see 33 
C.J.S. p 119 note 18, and has been distinguished 
from "furnish” see 37 C.J.S. p 1411 note 50. 

Performed^ Completed, furnished, or finished 
done, not begun or half done.®^ 

“Performed” is said to be nearly synonymous with 
“fulfilled” see 37 C.J.S. p 1393 note 7. It is nor 
synonymous with “furnished” see 37 C.J.S. p 1411 


note 57, and it has been compared with “enforce¬ 
able” see 30 C.J.S. p 245 note 38, 

Performing, The present participle of the verb 
“perform.”®^ 

PERFORMANCE. A word of settled meaning,®® 
defined as the act of performing the doing or 
completing of an act.^ “Performance” is the fulfill¬ 
ment of an obligation or a promise kept;® the ful¬ 
fillment of every promise;^ and it is such a thor¬ 
ough fulfillment of a duty as puts an end to obliga^ 
tions by leaving nothing more to be done.^ 

'Performance” has been held not S 5 mon 3 nnous 
with “an offer to perform,”® and it has been dis¬ 
tinguished from “accord and satisfaction” see Ac¬ 
cord and Satisfaction § lb (6). 

The term “performance” is treated in various 
connections throughout this work, particular refer¬ 
ence being made to the index to the title Contracts. 
See also Accord and Satisfaction § 37, Actions § 
25 a, Copyright and Literary Property §§ 113 a, 118, 
Highways §§ 209, 210 b, Logs and Logging § 62, and 
the C.J.S. title Specific Performance § 1 et seq, also 
58 C.J. p 846 note 1 et seq. For further references 
see the indexes to the various titles and consult the 
Descriptive-Word Index. 

In a different sense, a “performance” is a repre¬ 
sentation on the stage or before an audience or 
spectators; an exhibition of feats; any entertain¬ 
ment at a place of amusement.^ 

Substantial performance is a legal conclusion. 


■such solvent condition that the debt 
in contemplation can be made, if 
necessary, by process of law.—^Felix 
V. Shirey, 60 Mo.App. 621, 623. 

88. N.D.—S treeter v. Emmons 
County Farmers' Press, 222 !N.W. 
455, 468, 57 X.D. 438. 

89. U.S.—Onderdonk v. Fanning, C. 
aisr.T., 9 F. 106, 108, 19 Blatchf. 
363. 

90. U.S.—Michigan Cent. R. Co. v. 
-Consolidated Car-Heating Co., 
Mich., 67 F. 121, 127, 14 C.C.A. 232. 

91. XJ.S,—^Brush Electric Co. v. 
JTulien Electric Co., C.C.N.Y,, 41 
P. 679, 690. 

43 C-J. P 811 note 78. 

92 . 3Da.—State v. Wooderson, 34 So. 
2d 369, 370, 213 La. 40- 

93. Ky,—^Job Iron, etc., Co. v. 
Clark, 100 S.W. 367, 369, 150 Ky. 
246. 

48 C.J. p 811 note 80. 

To perform an obligation means 
to deliver or render the considera¬ 
tion mentioned in the obligation.— 
Cober v. Connolly, Cal,App., 121-P. 
2d 66, 67. 


94. TJ.S.—Old Colony Trust Co. v. 
City of Tacoma, Wash., 230 P. 389, 
393, 144 C.C.A. 531. 

48 C.J. p 811 note 82. 

95- XJ.S.—Old Colony Trust Co. v. 
City of Tacoma, D.C.Wash., 219 P. 
775, 781. 

96- \v7‘.Va.—Cushwa v. Improvement 
Loan, etc.. Assoc., 32 S.B. 259, 265, 
45 W.Ta. 490. 

48 C.J. p 811 note 85. 

97- Neb.—^Kendall v. Garneau, 75 
N.W. 852, 853, 55 Neb. 403. 

48 C.J. p 811 note 86. 

98. Webster New Int.D. 

Phrases 

(1) ‘^Performing a condition" see 
16 C.J.S. p 813 note 86.1. 

(2) "Performing any work" means 
engaging in any gainful occupation 
or employment in customary man¬ 
ner as a workman. 

Cal.—^HilL V. New Tork Life Ins. 
Co., 101 P.2d 752, 756, 38 Cal.App. 
2d 627. 

i^an,—Maresh v. Peoria Life Ins. 
.--Co., 299 P. 934, 936, 133 Kan. 191. 
, Neb.—^Hamblin v. Equitable Life 

451 


Assur. Soc. of United States, 248 
N.W. 397, 399, 124 Neb. 841, 

Disability preventing insured from 
performing any work under life 
insurance policy provisions see 
Insurance § 939. 

99- N.D.—^Knudtson v. Robinson, 
118 N.W. 1051, 1053, 18 N.D. 12. 

1. La.—State v. Wooderson, 34 So. 
2d 369, 370, 213 La. 40. 

2- N.D.—Knudtson v. Robinson, 118 
N.W. 1051, 1053, IS N.D. 12. 

48 C.J. p 812 note 90. 

3- N.C.— Z, Smith Reynolds Founda¬ 
tion v. Trustees of Wake Forest 
College, 42 S.E.2d 910, 918, 227 
N.C. 500. 

4. N.C.—Citizens Nat. Bank v. Corl, 
33 S.E.2d 613, 615, 225 N.C. 96. 

5. Neb.—^Macdmber v. State, 291 N. 
W. 674, 680, 137 Neb. 882. 

48 C.J. p 812 note 91. 

N.D.—Knudtson v. Robinson, 118 
N.W. 1051, 1053, IS N.D. 12. 

7- U.S.—^Remick & Co, v. American 
Auto, Accessories Co., D.C.Ohio, 
298 F. 628, 63L 



PERFORMANCE—PERIOD 


70 C.J.S. 


derivable from a given state of facts which differs 
from another state of facts flowing from the letter 
of the obligation only in such a trivial sense that 
the difference between the two is immaterial.^ It 
has been compared with ‘'full performance^' see 37 
C.J.S. p 1394 note 20. 

Substantial performance of contracts generally is 
treated in Contracts § 508, and of building contracts 
in Contracts § 509. 

PERFUME. A substance that emits a scent or 
odor, which affects agreeably the organs of smell¬ 
ing.^ 

PERFUMERY, Perfumes in general a substance 
which not only emits a scent or odor, but also one 
which is handled, bought and sold, and used for the 
purpose of obtaining from it such odor whenever 
required.l^ 

PERG-AMENT ERSATZ. Imitation parchment, 
chiefly used for wrapping meat, butter, lard and 
other oleaginous substances.^^ 

PERHAPS. The word ^^perhaps" means perchance; 
peradventure; it may he.^^ 

PERIOULOSUM; PERICULUM. As the first words 
of maxims as to which there have been no recent 
applications see 48 C. J. p 812 notes 98-1. 

PERIGEAH TIDES. The tides produced when the 
moon is in perigee, that is, when at its nearest 
position to the earth, so that its tide-producing 
power is increased; they are the opposite of ^^apo- 
gean tides.”^^ 

PERIL. As a noun, instant or impending danger; 
risk; hazard; jeopardyexposure to injury, loss, 
or destruction;^® the situation or state of being in 
impending or threatened danger; exposure of one's 


person or property or the like to the risk of being 
injured or destroyed.^'^ 

As a verb, to expose to danger; to hazard; to 
risk; to jeopard.^® 

“Peril" has been held synonjunous with “risk.”^® 

The “doctrine of discovered peril," sometimes re¬ 
ferred to as the “last clear chance doctrine” or the 
“humanitarian doctrine,” is treated generally in 
Negligence §§ 136-139, and more specifically in Car¬ 
riers § 782, Master and Servant § 423, and Motor 
Vehicles §§ 493(l)--493(5). The doctrine is also 
treated in the C.J.S. titles Railroads § 994, also 52 
C.J. p 773 notes 76-79, and Street Railroads §§ 407*- 
418, also 60 C.J. p 525 note 8-p 536 note 20. In the 
law of salvage, with reference to the liability of 
persons and vessels causing “peril" see the C.J.S. 
title Salvage §§ 53, 59, also 56 C.J. p 47 notes 94r- 
96, p 49 notes 33-40. 

Phrases employing the word are set out in the 

note.20 

PERIMUS LIOITIS. See 48 C.J. p 812 note 8. 

PERINEUM. The external surface or base of the 
perineal body, lying between the vulva and the 
anus in the female and the scrotum and the anus in 
the male;2i the region of the body between the 
genital organs and the rectum; the entire region at 
the outlet of the pelvis.22 

PERIOD. A measuring term.23 A compound of 
two Greek words, the first meaning “round, about,” 
the other “a way.”^^ While the word has its etymo¬ 
logical meaning, it also has a distinctive significa¬ 
tion according to the subject in connection with 
which it may be used, and it may mean any portion 
of complete time from a thousand years or less to 
“the period of a day.”25 The word usually refers to 


8. Ohio.—state v. Kauffman, 153 K. 

E. 897, 898, 22 Ohio App. 282. 

60 C.J. p 977 note 27. 

9- U.S.—^Fritzsche v. Magone, C.C. 

N.Y., 40 P. 228, 230. 

48 C.J. p 812 note 94. 

10. U.S.—^Fritzsche v. Mag-one, su¬ 
pra. 

11- U.S.—^Fritzsche v. Mag-one, su¬ 
pra. 

18. U.S.—Germania Importing- Co. 
V. U. S., C.aN.Y., 142 P. 215. 

13. Tex.—^Patterson v. State, 147 
S.W.2(J 784, 787, 141 Tex.Or. 204. 

14. Pla.—^Miller v. Bay-To-Gulf, 193 
So. 425, 428, 141 Pla. 452. 

15. Iowa.—Hall v. Manson, 58 N.W. 
881, 882, 90 Iowa 585. 

48 C.J. p 812 note 3. 


16- Cal.—Corpus Juris cited in Sad¬ 
ler V. Benson, 293 P. 126, 128, 109 
Cal.App. 405. 

48 C.J. p 812 note 3. 

17. Tex.—Camden Pire Ins. Ass"n 
V. Moore, Civ.App., 206 S.W.2d 104, 
108. 

18- Iowa.—^Hall v. Manson, 58 H.W. 
881, 882, 90 Iowa 585. 

19. N.Y.—Britannia Shipping: Corp- 
V, Globe, etc., F. Ins. Co., 244 Isr.Y. 
S. 720, 721. 

54 C.J, p 844 note 56 [a]. 

20. Phrases 

<1) ‘‘Imminent peril" see 42 C.J.S. 
p 394 note 27. 

(2) “Perils of navig-atiott" see In¬ 
surance § 856. 
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(3) “Perils of the river" see In¬ 
surance § 855. 

(4) “Perils of the sea" see the C. 
J.S. title Shipping § 134, also 58 C.J. 
p 425 notes 34-2; as used in marine 
insurance policy see Insurance § 854. 
Consult also the Descriptive-Word 
Index. 

21- Stedman Ked,D. 

22. Va.—^Ropp V. Stevens, 164 S.B. 
553, 555, 155 Va. 304. 

23. Kan.—Ellis v. Fraternal Aid 
Union, 197 P. 189, 190, 108 Kan. 
819. 

24. Pa.—Bowman’s Estate, 28 Pa. 
Dist. 766, 769. 

25. U.S.—S a m p s o n v. Feaslee, 
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a eontiniious period of timers 6 and carries with it 
the idea of the separation of a designated interval 
of time from the flow of time in general. 

The word ^^period'^ is defined as meaning a stated 
and recurring interval of time;^^ a portion of time 
as limited and determined by some recurring phe¬ 
nomenon ;29 more generally, an interval of time 
specified or left indefinite; also, a division of time 
in which something is eompleted.30 The word may 
mean an indefinite time as well as a time specified.^i 

“Period” has been held synonymous with “term.”^^ 

The word “period,” as used in the Federal Hours 
of Service Act, 45 U.S.C.A. §§ 61-64, is treated in 
Master and Servant §§ 19-22. 

Phrases employing the word “period” are set .out 
in the note,^^ and for other phrases as to which 
more recent adjudications have not been found see 
48 C.J. p 812 note 24-'p 813 note 37. 

PERIODIC. Arising at stated times.^^ It is an 
antonym of “casual” see 14 C.J.S. p 27 note 14. 

PEMODICAL. As a noun, the word “periodical” 
means a magazine or other publication which ap¬ 
pears at stated or regular intervals a publica¬ 
tion issued at regular intervals in successive numbers 
or parts, each of which (properly) contains matter 
on a variety of topics and no one of which is con¬ 
templated as forming a book of itself.® ® The word 
is not applied to books published in parts, and but 
rarely to newspapers.® ^ “Periodical” has been dis¬ 


tinguished from “book” see 11 C.J.S. p 518 note 29.1. 

“Periodicals” as second-class mailable matter see 
the C.J.S. title Post Office § 20, also 49 C.J. p 1155 
note 53-p 1156 note 62. 

As an adjective, the term “periodical” means 
characterized by periods; recurring more or less 
regularly after a certain period of time.®® 

PERIODICALLY. At stated or regularly reeuiTing 
intervals.®® 

^Teriodieally” with reference to tax on income 
distributed to beneficiaries is discussed in Internal 
Revenue § 430. 

PERIOSTEUM. A tough fibrous membrane the 
thick fibrous membrane covering the entire surface 
of a bone except its articular cartilage; it consists 
of two layers, an inner which is osteogenic, form¬ 
ing new bone tissue, and an outer connective-tissue 
layer conveying the blood vessels and* nerves sup¬ 
plying the bone.'^i 

PERIPHERY. The word “periphei-y” is defined 
generally as meaning the line bounding a rounded 
surface the outside or superficial part of a 
body;4® the circumference of a circle.'*^ The term 
conveys the idea of exteinai boundary,^5 and it de¬ 
notes the external boundary or superficial parts of 
any body; the surface; and in a somewhat loose 
sense it indicates the surrounding space.^® When 
applied to a sphere, the “periphery” is the whole 
of the exterior surface, but when applied to a disk 


Mass., 20 How. 571, 679, 15 L.Ed. 

1022. 

48 C.J. p 812 note 12. 

26. U.S.—^National Labor Relations 
Board of Hudson Motor Car Co., 
C.C.A,6, 136 F.2d 385, 387. 

Mo.—Corpus Juris cited in Barrows 
V. Riss & Co., 179 S.W.2d 473, 475, 
238 Mo.App. 334. 

Matter of Becker, 80 N.T.S. 
1116, 1116, 39 Misc. 756. 

27- Mass.—Van Dresser v. Pirlings, 
24 N.E.2d 969, 970, 305 Mass. 51. 
Similarly expressed 

The word ‘‘period” does not read¬ 
ily expand to include an irregular 
succession of times or periods of 
varying length, even though all are 
included within a calendar year.— 
Van Dresser v. Pirlings, supra. 

28. Kan.—^Ellis v. Fraternal Aid 
Union, 197 P. 189, 190, 108 Kan. 
819. 

Pa.—^Bowman's Estate, 28 Pa,Dist. 
766, 769. 

"A period of time is a stated and 
recurring interval of time, a round 
or series of years, by which time 
is measured." 


Mo.—Barrows v. Riss & Co., 179 S. 

W.2d 473, 475. 238 Mo.App. 334. 
N.T.—People v. Leask, 67 N.Y. 521, 
628. 

29- Pa.—^Bowman’s Estate, 28 Pa. 
Dist. 766, 769. 

30. Pa.—^Bowman’s Estate, supra. 

31. N.Y.—^Parish v. Rogers, 46 N.Y. 
S. 1058, id^ei, 20 App.Div. 279. 

32. N.M.—Martinez v. Rocky Moun¬ 
tain & S. F. Ry, Co., 47 P.2d 903, 
905, 39 N.M. 377. 

33. Phrases 

CD “Period of gestation” see 38 
C.J.S. p 772 note 29. 

(2) “Period of grace” defined see 
38 aXS. p 971 note 94. 

(3) “Period of limitations” see 
generally Limitations of Actions §§ 
108-801. 

34. N.J.—Gray v. Greenwood, 30 A. 
2d 696, 697, 129 N.J.Law 596. 

“Periodic tenancies” as included 
within meaning of term “tenancy 
at will” see Landlord and Tenant 
§ 156, 

35. U.S.—^Houghton v. Payne, App. 
D.C., 24 S.Ct. 590, 692, 194 U.S. 88, 

453 


48 L.Ed. 888—U. S. v. Silk Asso¬ 
ciation of America, 16 Cust.App, 
566, 569. 

36. U.S.—^Houghton v. Payne, App. 
D.C.. 24 S.Ct. 590, 592, 194 U.S. 8S, 
48 L.Ed. 888. 

48 C.J. p 813 note 41. 

37. U.S.—U. S. V. Silk Association 
of America, 16 Cust.App. 566, 569, 

38. Webster New Int.D. 

“Periodical tenancies” see Landlord 

and Tenant §'§ 130-155. 

39. Century D. 

40. U.S.—^Brumberger v. Burke, C. 
C.A.N.J., 66 F.2d 54, 55. 

41. Stedman Med.D. 

42. U.S.—^Hausman v. Hookman, 
Gust. & Pat.App., 83 P.2d 703, 705. 

43. XJ.S,—Motsinger Device Mfg. 
Co. V. Hendricks Novelty Co., Ind., 
149 F. 995, 998, 79 C.C.A. 505. 

44. Ill.—Sacks V. Legg, 219 IlLApp. 
144, 148. 

45. U.S.—^Biggs V. Moody, Cust. & 
PatApp., 64 F.2d 988, 991. 

46. U.S.—^Hausman v. Hockman, 
Cust. & Pat.App., 83 P.2d 703, 705. 
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tile outer edge of tlie disk is indicated unless a 
larger meaning is clearly implied.^'^ 

In geometiy, tie word is defined as the circum¬ 
ference or perimeter of a circle, ellipse, or other 
closed curvilinear figure also, the perimeter of a 
polygonal figure.^® 

PERISHABLE. Liable to deteriorate from keep- 
ing;50 liable to perish;5l mortal.52 Also subject to 
destruction or deeay;53 subject to speedy decay;^^ 
subject to speedy and natural decay;55 especially 
liable to decay speedilythat which, from its 
nature, decays in a short space of time, without 
reference to the care it receives.^The term may 
embrace property liable to material depreciation in 
value from causes other than decayand it may 
be used to indicate what is subject to an immediate, 
or nearly immediate, entire destruction. ^2 

The sale or other disposition of perishable com¬ 
modities is treated in various places throughout 
this work, particular reference being made to At¬ 
tachment § 319, Bankruptcy § 154, Executions §§ 
208 b, 211 d. Executors and Administrators § 305, 
and Landlord and Tenant § 681 e (6). For other 
references consult the index to the titles Carriers 
and Custom Duties and see the Descriptive-Word 
Index. 
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Phrases employing the word are set out in the 
note.®0 

PERITONEUM. The serous sac lining the abdomi¬ 
nal cavity and covering most of the viscera therein 
contained. It forms two sacs, the greater and the 
lesser, connected by the foramen of Winslow.®^ 

PERITONITIS. An inflammation of the peri¬ 
toneum, either acute or chronic, and either local or 
general in nature.®2 it is an acute inflammation due 
to a type of bacteria known as streptococci.®^ 
Traumatic peritonitis is known to the medical pro¬ 
fession as an inflammation of the peritoneum 
caused by a blow to the abdomen. ®4 

PERITOS. In Spanish law, experts. ®S 

PERJURI; PERJURII. As the first words of 
maxims as to which there have been no recent ap¬ 
plications see 48 C.J. p 814 notes 87, 90. 

PERJURING THIEF. A person who robs by means 
of perjury, and not by means of larceny or other 
act.®® 

PERJURIO. In Spanish law, false swearing. ®7 

PERJURO. In Spanish law, one who is guilty of 
false swearing.®® 


47- U.S,—Motsinger Device Mfg. 
Co. V. Hendricks Novelty Co., Ind., 
149 F. 995, 998, 79 C.C.A. 505. 

48. U.S.—Hausman v. Hockman, 
Cust. & Pat.App., S3 F.2d 703, 705 
—^Big-ffs V, Moody, Cust. & Pat. 
App., 64 F.2d 988, 991. 

49. U.S.—^Hausman v. Hockman, 
Cust. & Pat.App., 83 F.2d 703, 705. 

50. Ga.—Jolley v. Hardeman, 36 S. 
E. 952, 953, 111 Ga. 749. 

51- U.S.—Poole Co. V. U. S., 9 Cust. 

App. 271, 275. 

48 C-J. p 813 note 52. 

52. U.S.—^Poole Co. V. U. S., supra. 
Ohio.—^Reinhart, etc., Co. v. State, 

26 Ohio Cir.Ct.,N.S., 429, 431. 

53. U.S.—Poole Co. v. U. S., 9 Cust. 
App. 271, 275. 

vOhio. —Reinhart, etc., Co. v. State, 
26 Ohio Cir.-Ct.,N.S-, 429, 431. 

48 C.J. p 813 note 54. 

S4- Conn.—^Webster v* Peck, 31 
Conn. 405, 498. j 


' Idaho.—Work v. Kinney. 51 P. 745, 5 
Idaho 716. 

55. Cal.—Callahan v. Danziger, 158 
P. 760, 761, 172 Cal. 738. 

48 C.J. p 813 note 56. 

56- U.S.—Poole Co. v. U. S., 9 Cust. 
App. 271, 275. 

Ohio.—Reinhart, etc., Co. v. 'State, 26 
Ohio Cir.Ct.,N.S., 429, 431. 

57. Ill.—Illinois Cent. R. Co. v. Mc¬ 
Clellan, 54 Ill. 58. 67, 5 Am.R. 83. 

58. Cal.—Callahan v. Danziger, 158 
P. 760, 761, 172 Cal. 738. 

Idaho.—Work v. Kinney, 61 P. 745, 
5 Idaho 716. 

59. N.T.—^Riegel v. Franzel, 191 
N.Y.S. 126, 127. 

60. Phrases 

(1) “Articles perishable in their 
own nature,’* and “perishable arti¬ 
cles’* see 6 C.J.S. p 777 notes 47, 
54.1. 

(2) “Perishable commodity** see 
15 C.J.S. p 688 note 23.1. 


(3) “Perishable goods’* see 38 C.J. 
S. p 947 notes 52-54. 

(4) “Perishable property’* see the 
C.J.S. title Property § 3, also 48 C. 
J. p 814 notes 67-69. 

61. 'Stedman Med.D. 

Similarly expressed 

The membrane lining the abdom¬ 
inal cavity, investing its viscera.— 
McVeigh v. International Travelers 
Assur. Co., Tex.Civ.App., 101 S.W. 
2d 644, 649. 

62. Tex.—McVeigh v. International 
Travelers Assur. Co., supra. 

63. N.T.—Williams v. Pittsburgh 
Plate Glass Co., 52 N.Y.S.2d 160, 
161, 268 App.Div. 334. 

64. Minn.—^Hickey v. Ministers’ 
Casualty Union, 158 N.W. 45, 46, 
133 Minn. 215. 

65. Escriche Diccionario. 

66. N.Y.—Burns v. Monell, 7 N.Y.S. 
624. 

67. Escriche Diccionario. 

68. Escriche Diccionario. 
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PERJURY 

This Title includes willful violation of the obligation imposed by an oath or affirmation or other law¬ 
ful substitute for an oath, by giving false testimony or making false declarations or statements in a ju¬ 
dicial proceeding or other proceeding authorized by law, and suborning or procuring or attempting to in¬ 
duce another to commit such acts; nature and elements of the crimes of perjury, false swearing, sub¬ 
ornation of perjury, bribery of witnesses, etc.; nature and extent of criminal responsibility therefor, and 
grounds of defense; prosecution and punishment of such acts as public offenses; and civil liability there¬ 
for. 

Matters not in tMs Title, treated elsewhere in this work, see Descriptive-Word iDadex 

Analysis 

1. DEPINITIONS, DISTINCTIONS, AND GENERAL NATURE OT OFFENSE, §§ 1-2 

II. ELEMENTS OF OFFENSE, §§ 3-24 

III. DEFENSES. §§ 25-26 

IV. PERSONS LIABLE, §§ 27-29 
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1. DEFINITIONS, DISTINCTIONS, AND GENERAL NATURE OF OFFENSE 

(1) At Common Law 

At common !aw perjury is the wiilfui and corrupt tak¬ 
ing of a false oath, [awfully administered in a Judicial 
proceeding or the course of justice, with respect to a 
matter material to the issue or point of inquiry. Perjury 
is a crime. 

At common law perjury is the willful and cor¬ 
rupt taking of a false oath, lawfully administered 
in a judicial proceeding or the course of justice, 
with respect to a matter material to the issue or 
point of inquiry.^ The generic conception of per- 

1. Kan.—CJorpus Juris quoted la Distinction Tsetween perjury and Similar deflaitioas 

State V. Gobin, 7 P.2d 57, 68, 134 false swearing see infra subdivi- (1> Perjury among: other things, 
Kan, 532. sion b of this section. is false swearing in a material mat- 

48 C.J. p 820 note 2. requiring affidavit or oath to be 


§ 1. Definitions and Distinctions 

a. Perjury 

b. False swearing 

c. False oath in support of claim against 

government 

d. Falsifying evidence 

a. Perjury 

(1) At common law 

(2) Under statutes 
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§ 1 

jury, however, does not include all the various spe¬ 
cies of deceit,2 nor is a false statement under oath 
always perjury.^ Perjury is an offense at common 
law,^ and has been a common-law crime since at 
least the Seventeenth Century.5 

(2) Under Statutes 

'‘Perjury" is often defined in statutes which in some 
instances merely codify the common law and in others 
enlarge the scope of the common-law doctrine by eliminat¬ 
ing one or more of the common-law requirements. Such 
statutes are constitutional, and should be construed strict¬ 
ly, although fairly and in accordance with the legislative 
intent. 

■'Terjury’^ is often defined in the statutes,® and 
quite generally the conception embodied in the com¬ 
mon-law definition of perjury has been embodied 
in statutes,*^ and some of the statutory definitions 
have been judicially declared to be merely codifica¬ 
tions of the common law.® Where the statute pre¬ 
scribes a punishment for perjury without defining 
the offense, the common-law definition remains in 
effect.9 Many statutes define the term by enumer¬ 
ating the acts which shall constitute commission 
of the crime, including acts not within the com¬ 
mon-law definition.!® 


Under varying statutory provisions it has been 
held that the intent of the legislature was to enlarge 
the scope of the common-law crime of perjury by 
eliminating the requirement of materiality of the 
statement!! or the requirement that it be made in a 
judicial proceeding.!^ Some statutes eliminate both 
the requirement of materiality and that of a judi¬ 
cial proceeding, and courts construing such stat¬ 
utes have indicated that such is their effect.!® It 
has been held that a statute dividing perjury into 
two degrees and classifying perjury in the first de¬ 
gree as a felony and perjury in the second as 
a misdemeanor does not create a separate crime,!^ 
and the degrees of the crime are not mutually ex¬ 
clusive;!® but, on the other hand, statutes of this 
character have been held to create two separate and 
distinct offenses.!® 

Constitutionality, Congress may punish lawfully 
an offense against the United States in the taking 
of a false oath,!7 and a statute providing for the 
punishment of a person willfully and corruptly com¬ 
mitting perjury by taking a false oath before a 
United States consul in order to gain an advantage 
in the United States is constitutional.!® 


taken, with knowledge on part of 
defendant that the false swearing 
is 

ir.S.*—U. S. V. Seavey, C.A.Pa., 180 
F.2d 837, 839, certiorari denied, 

Seavey v. TJ. S., 70 S.Ct. 1023. 339 

Xr.S. 979, 94 L.Ed. -. 

Ga.—^Hicks v. State, 21 S.B.2d 113, 
117, 07 Ga.App. 475. 

HL—In re Obartuch, 54 ]N’.E.2d 470, 
474, 386 Ill. 323. 

N.C.—State v. Dowd, 161 S.B. 205, 
206, 201 ]Sr.C. 714 . 

Pa.—^Commonwealth v. Baltosser, 14 
Pa.Dist. &Co. 42, 33 Dauph.Co. 297, 
309—Commonwealth v. Jacobs, 
Quar.Sess., 35 Del.Oo. 12. 

Tex.—Commercial Casualty Ins. Co, 
V. Holmes, Civ.App., 206 S.W.2d 
882, refused no reversible error. 
Wash.—In re Jett, 108 P.2d 635, 636, 
6 Wash.2d 724. 

(2) Other similar definitions see 
48 C.J. p 820 note 3 [cj. 

2. Wis.—State v. Evans, 282 N.W. 
555, 227 Wis. 405. 

3. Wis.—State v. Evans, supra. 

4. Del.—State v. Shaffner, 69 A. 
1004, 22 Del. 576. 

A witness who gives false testi¬ 
mony is liable to criminal prosecu¬ 
tion.—Kantor v. Kessler, 40 A.2d 
607, 132 K.J.Daw 336. 

5- U.S.—U. S. V. Norris, Neb., 57 

S.Ct. 535, 300 U.S. 564, 81 L.Bd. 
808. 

6. Particular statutory definitions 
applied 

U.S.—U. S. V. Norris, Neb., 57 S.Ct. 


535, 300 U.S. 564, 81 L.Bd. 808— 
Potie V. U. IS., C.C.A.MO., 137 P. 
2d 831—U. S. V. Slutzky. •C.C.A.Pa., 
79 P.2d 504. 

D.C.—Pyle v. U. S., 156 P.2d 852. 81 
U.S.App.D.C. 209. 

Mont.—State v. Jackson, 293 P. 309, 
88 Mont. 420. 

Pa.—Commonwealth v. Brown, 29 A. 

2d 793, 346 Pa, 192. 

Tex.—^Van Arsdale v. State, 198 S. 
W.2d 270, 148 Tex.Cr. 639—May v. 
State, 67 S.W.2d 266, 125 Tex.Cr. 
194. 

48 C.J. p 820 note 4, p 824 note 86 
[a]. 

7. U.S.—U. S. V. Norris, Neb., 57 'S. 
Ct. 635, 300 U.S. 664, 81 L.Bd. 808- 

8. U.S.—U. S. V, Norris, supra 
48 C.J. p 820 note 5. 

Bxcept as it enlarges scope of of¬ 
fense by including, corrupt and will¬ 
ful false oaths and affirmations out¬ 
side common-law definition of crime, 
the statute defining perjury is de¬ 
claratory of common law, and must 
be construed in harmony with such 
law and as making no innovation not 
clearly expressed therein.—State v. 
Shannon, 3 A. 2d 899, 136 Me. 127, 
120 A.L.B. 1166. 

9. N.C.—State v. Smith, 52 S.E.2d 
348, 230 N.C- 198. 

48 C.J. p 821 note 8. 

10- Kan.—Corpus Juris guoted in 
State V. Gobin, 7 P.2d 57, 68, 134 
Kan. 532. 


11. Kan.—Corpus Juris guoted iu 
State V, Gobin, 7 P.2d 67, 58. 134 
Kan. 532. 

N.T.—^People v. Samuels, 31 N.E.2d 
753, 284 N.T. 410. 

48 C.J. p 821 notes 11, 19. 

Materiality as element of perjury 
see infra §§ S-'ie. 

12. U.S.—^Boehm v. U. S., C.C.A.Mo., 
123 F.2d 791, certiorari denied 62 
S.Ct. 626, 315 U.S. 800, 86 L.Bd. 
1200, rehearing denied 62 S.Ct. 794, 
315 U.S. 828, 86 L.Bd. 1223. 

Kan.—Corpus Juris quoted iu State 
V. Gobin, 7 P.2d 57, 58, 134 Kan. 
532. 

Md.—State v. Mercer, 61 A. 220, 101 
Md. 535, 538. 

Vt.—State V. Baldwin, 194 A. 372, 
109 Vt. 143. 

48 C.J. p 821 notes 12, 17. 

Matter or proceeding in which 
statement made see infra § 21. 

13. S.C.—State V. Byrd, 4 S.E. 793, 
28 S.C. 18, 21, 13 Am.S.R. 660. 

48 C.J. p 821 note 15. 

14. N.T.—^People v. Samuels, 31 N. 
E.2d 753, 284 N.T. 410. 

15. N.T.—^People v. Samuels, supra. 

16. Utah.—State v. Spencer, 117 P. 
2d 455, 101 Utah 274, rehearing 
denied 121 P.2d 912, 101 Utah 287. 

48 C.J. p 820 note 4 [b]. 

17. U.S.—U. S. V. Archer, D.C.Cal., 
51 P.Supp. 708. 
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18. U.S.—U. 'S. V. Archer, supra. 
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Construction, Statutes defining the crime of per- 
jury and fixing its punishment, being penal, must he 
construed strictly,!9 although fairly and in ac¬ 
cordance with the legal intent.^O 

b. False Swearing 

(1) In general 

(2) Under statutes 

(1) In General 

‘'False swearing^’ is swearing to what deponent knows 
to be untrue, corruptly and intentionally in a manner 
that is morally and willfully false; and at common law 
false swearing is a separate and indictable offense dif¬ 
ferent from perjury, 

"False swearing” has been defined as swearing to 
what deponent knows to be untrue,2! corruptly22 
and intentionally,23 in a manner that is morally 
and willfully false as distinguished from being 
merely mistaken.24 In its common or popular 
meaning "false swearing” is synonymous with "per¬ 
jury,”2 5 but in the technical or legal meaning of 
the term "false swearing” is something distinct 
from "perjury.”26 

At common law false swearing is a separate and 
indictable offense,27 the distinction between it and 


§ 1 

perjury lying in the fact that the false oath in 
perjury must be in a judicial proceeding, whereas 
in false swearing it need not be in such a pro- 
ceeding.28 Perjury is stubborn and corrupt, while 
false swearing is merely untrue.29 

Falso testhnomOj under Spanish law, corresponds 
to false swearing under English law.20 

"'Forswearing’' is synonymous with "false swear¬ 
ing,”31 but ordinarily distinct from "perjury.”32 

"Forsworn/* Although in one sense the word 
"forsworn” may import perjury, it does not neces¬ 
sarily imply it.33 It has been distinguished from* 
"perjured.”34 

(2) Under Statutes 

Under statutes making false*swearing a specific crime 
it is a separate offense different from perjury. 

Under statutes making false swearing a specific 
crime, it is a separate offense,35 which does not 
replace or obliterate the offense of per jury, 38 and 
which was designed to free the prosecution from 
certain technicalities of proof and to overcome the 
difficulties of obtaining conviction for acts within 
its purview as well as to include certain commis¬ 
sions of falsehood under oath not within the classi- 


19, Vt.—State v. Baldwin, 194 A. 
372, 109 Vt. 143. 

20. Vt.—State v. Baldwin, supra. 
:Perjury statute held not repealed 

by statute making it misdemeanor 
to make false statement in connec¬ 
tion with automobile registration or 
license.—People v. Lorenzo, 233 N. 
T.S. 337, 226 App.Div. 686. 

Perjury statute held inapplicable to 
offenses under election code 
Pa.—Commonwealth v. Brown, 29 
A.2d 793, 346 Pa. 192. 

G-eueral and special statutes 

The making of false statement of 
lien under oath in application for 
certificate or duplicate certificate of 
title for motor vehicle in the Dis¬ 
trict of Columbia must be prosecut¬ 
ed by corporation counsel in the 
name of the District of Columbia, 
under the motor vehicle lien law, 
rather than by the United States at¬ 
torney in the name of the United 
States under the general perjury 
statute. The offense thus described 
in the lien act is a particular kind of 
perjury. Congress has provided a 
specific penalty and a specified pros¬ 
ecutor for the sort of perjury which 
consists of a false oath as to liens 
on an application for a certificate 
of title on a motor vehicle, and has 
designated that offense as one 
against the District of Columbia. 
The courts cannot ignore those pro¬ 
visions.—Shelton v. U. S., 165 P.2d 
241, 83 U.S.APP.D.C. 32. 


21. Kan.—Corpus Juris quoted in 
State V. Gobin, 7 P.2d 57, 58, 134 
Kan. 532. 

48 C.J. p 821 note 22. 

Other definitions 

Tex.—Commercial Casualty Ins. Co. 
V. Holmes, Civ.App., 206 S.W.2d 
882, 884, refused no reversible er¬ 
ror. 

22. Kan.—Corpus Juris quoted in 
State V. Gobin, 7 P.2d 57, 58, 134 
Kan. 532. 

48 C.J. p 821 note 23. 

23. Kan.—Corpus Juris quoted in 
'State V. Gobin, 7 P.2d 57, 58, 134 
Kan. 532. 

Me.—^Dinscott v. Orient Ins. Co., 34 
A. 405, 88 Me. 497, 499, 51 Am.S.R. 
435. 

24. Kan.—Corpus Juris quoted in 
State V. Gobin, 7 P.2d 57, 58, 134 
Kan. 532. 

48 C.J. p 821 note 25. 

25. Tex.—^Ray v. Times Pub. Co., 
Com.App., 12 S.W.2d 165. 

48 C.J. p 821 note 26. 

26. Tex.—Commercial Casualty Ins. 
Co. V. Holmes, Civ.App., 206 S.W. 
2d 882, refused no reversible er¬ 
ror. 

48 C.J. p 821 note 27. 

27. N.C.—State v. Dowd, 161 S.B. 
205, 201 N.C. 714. 

Tex.—Commercial Casualty Ins. Co. 
V. Holmes, Civ.App,, 206 S.W.2d 
882, refused no reversible error. 

48 C.J. P 822 note 32. 
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28. La.—State v. Coleman, 42 So», 
471, 117 La. 973, 975, 8 Ann.Cas. 
880. 

N.J.—Corpus Juris cited in State v. 
Bllenstein, 2 A.2d 454, 465. 121 N. 
J.Law 304. 

Tex.—Commercial Casualty Ins. Co. 
V. Holmes, Civ.App., 206 S.W.2d 
882, refused no reversible error. 

48 C.J. p 822 note 33. 

29. Fla.—MUler v. State, 15 Fia. 
677, 585. 

Philippine.—^U. S. v. Bstrafia, 16 Phil¬ 
ippine 520. 

30. Philippine.—U. S. v. Aragon, 5 
Philippine 469, 

31. S.C.—Dalrymple v. Lofton, 29 S. 
C.L. 588. 

32 . U.S.—U. S. V. Howard, D.C. 
Tenn., 132 P. 325. 

48 C.J. p 821 notes 30-31. 

33. Md.—Sheely v. Biggs, 2 Harr. & 
J. 363, 364, 3 Am.D. 552. 

Pa.—^Pittsburgh, A. & M. Ry, Co. v. 
McCurdy, 8 A. 230, 232, 114 Pa. 
554, 60 Am.R, 363—Deford v. Mill¬ 
er, 3 Penr. & W. 103, 106. 

34. Mass.—^Powle v. Robbins, 12 
Mass. 498, 501. 

48 C.J. P 821 note 30. 

35- N.J.—State v. Kowalczyk, 68 A. 
2d 835, 3 N.J, 51—State v. Ellen- 
stein, 2 A.2d 454, 121 N.J.Law 304- 
48 C.J. p 822 note 36. 

36. N.J. —State v. Ellenstein, 2 A.2d 
464, 121 3Sr.J.Law 804. 
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fication of perjury.^^ ^ person violating a stat¬ 
ute denouncing a false swearing must be prosecut¬ 
ed thereunder and not under a general perjury 
statute.^ 8 Statutory false swearing differs from 
common-law perjury, or perjury as defined under 
statutes declaratory of the common law,^^ in that 
the statement, in order to constitute false swearing, 
need not be taken in a judicial proceeding,and 
also in that the false statement must be material to 
constitute perjury but need not be material to con¬ 
stitute false swearing."^^ Under statutes defining 
both perjury and false swearing as separate offenses 
it has been said that a false statement in a judi¬ 
cial proceeding may be perjury but cannot be false 
swearing,that, while the oath in perjury must 
be required by law, in false swearing it may be 
voluntary but under statutes defining false 
swearing but containing no definition of perjury 
it has been stated that false swearing may be com¬ 
mitted in a judicial proceeding.^^ It has been said 
that the gist of both statutory false swearing and 
perjury lies in the corrupt intent to swear falsely.^^ 

Constitutionality. A statute making false swear¬ 
ing a punishable offense is not unconstitutional on 
the ground that it is unenforceable in that it would 
permit the prosecution of an accused for swearing 
falsely in any extrajudicial proceeding in any mat¬ 
ter which is in no wise material in such proceed- 
ing»'*6 

Repeal. A statute defining and punishing false 
swearing does not impliedly repeal an earlier stat¬ 
ute relative to perjury,nor does a statute pro¬ 
viding that false swearing in any investigation held 
under such statute shall be perjury impliedly repeal 
an earlier and general statute as to false swear- 
ing>8 A statute declaring a person willfully swear¬ 


ing falsely in an affidavit required in a particular 
proceeding guilty of perjury is not repealed in the 
absence of express repealing provision or any re¬ 
pugnancy between such statute and the statutes de¬ 
fining perjury and false swearing.A statute de¬ 
fining and prescribing a punishment for false 
swearing in a particular proceeding impliedly re¬ 
peals a general false swearing statute in so far as 
the latter is applicable to the particular offense so 
defined and punished.^o 

Willful and corrupt false swearing may be made 
a distinct offense under statute. 

c. False Oath in Support of Claim against 

Government 

Statutes providing punishment for false swearing in 
support of claims against the government create a sepa¬ 
rate offense distinct from perjury. 

A United States statute providing punishment for 
false swearing in support of claims against the gov¬ 
ernment has been construed as not creating or 
punishing the crime of perjury but as creating a 
new and distinct offense.®^ Under a state statute 
specifically punishing false oaths in support of a 
specified class of claims against the government, 
one making a false oath in support of such claim 
cannot be punished for perjury,53 but must be 
prosecuted under the specific statute.54 

d. Falsifying Evidence 

A statute making it a felony to attempt to induce 
another to give false testimony, and silent as to whether 
such testimony must be perjury, creates an offense apart 
from perjury or subornation of perjury. 

Under a statute making it a felony to attempt 
to induce another to give false testimony, and silent 
as to whether such testimony must be perjury, an 


37. 3Sr.J. —State v. Kowalczyk, 68 A. 

2d 835, 3 51. 

38. Ind.—State v. Rniiyan, 29 N.E. 
779, 130 Ind. 208. 

38- N-J.—State V. Kowalczyk, 66 A. 
2d 175, 4 N.J.Super, 47, reversed on 
other grounds 68 A.2d S35, 3 N-J. 

SI. 

40. Ky.—Capps v. Commonwealth, 
172 S.W.2d 610, 294 Ky. 743. 

K.X—Corpus Juris cited in State v. 
Ellenstein, 2 A.2d 454, 465, 121 K. 
J.Liaw 304. 

48 C.J. p 822 note 40. 

41- Ky.—Capps v. Commonwealth, 
172 S.W.2d 610, 294 Ky. 743. 

Isr.X—Corpus Juris cited in State v. 

Ellenstein, 2 A.2d 454, 465, 121 N. 
J.Law 304. 

48 C.J. p 822 note 43. 

Materiality as element of perjury pr 
false swearing see infra §§ 9-16. 


42. Tex.—^Warren v. State. 122 S. 
W. 541, 57 Tex.Cr. 262. 

48 C.J. p 822 note 44, 

43. Tex.—O^Bryan v. State, 11 S.W. 
443, 27 Tex.App. 339—^Davidson v. 
State, 3 S.W. 662, 22 Tex.App. 372, 

48 C.J, p 822 note 45. 

Legal provision for oath see infra § 

20 . 

44. Ky.—Commonwealth v. Rans- 
dall. 155 S.W, 1117, 153 Ky. 334. 

48 C.J. p 822 note 47. 

45. Ky.—^Williams v. Common¬ 
wealth, 68 S.W. 871, 113 Ky. 652, 
655, 24 Ky.L. 465. 

48 C.J. p 822 note 48. 

46. N.J.—State v. Ellenstein, 2 A. 
2d 454. 121 N.XLaw 304. 

47. La.—State v. Coleman, 42 So. 
471, 117 La. 973, 8 Ann.Cas. 880. 

48 C.J. p 822 note 49. 
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48- Ky.—Commonwealth v. Rans- 
dall, 155 S.W. 1117, 153 Ky. 334. 

48 C.J. p 823 note 50. 

48. La.—State ex rel. Sanchez v. 
Smith, 21 So.2d 890, 207 La. 735. 

50. Ky.—^Head v. Commonwealth, 
177 S.W. 731, 165 Ky. 603. 

48 C.J. p 823 note 51. 

51. La.—Sealy v. Dussel. 102 So. 
581, 157 La. 485. 

48 ax p 823 note 62. 

52. XJ.S.—U. S. V. Bailey, Ky., 9 
Pet. 238, 254, 9 L.Ed. 113. 

48 C.J. p 823 note 55. 

Claim against government as mat¬ 
ter in which perjury may be com¬ 
mitted see infra § 23 g. 

53. Claim against township for 
damages by sheep-killing dogs 

Ind.—State v. Runyan, 29 N.E. 779, 
130 Ind. 208, 

54. Ind.—^State v. Runyan, supra- 
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offense is created apart from perjury or suborna¬ 
tion of perjury, 55 and it is not necessary that the 
false testimony be material where the statute does 
not expressly so provide.55 

§ 2. Nature of Offense; Felony or Misde¬ 
meanor 

Perjury is malum in se. It was regarded as a mis¬ 
demeanor at common law, but is a felony or a high mis¬ 
demeanor under some statutes. 

It has been said that perjury is malum in se.57 
The fact that perjury which obstructs the adminis¬ 
tration of justice nmy be punished as contempt of 
court does not preclude its punishment also by in¬ 
dictment.®® While perjury was reg'arded as a mis¬ 
demeanor at common law,59 under some statutes it 

II. ELEMENT 

§3. In General 

Certain elements are frequently referred to by the 
courts as being essential to the offenses of perjury and 
false swearing. 

The elements of perjury are the statement, its 
falsity and materiality; the oath, its authorization 
and administration; the matter or proceeding in 
which the statement and oath occur, which must 
be such as to come within the common-law or 
statutory definition of the offense; and the criminal 
intent of deponent, as discussed infra §§ 4-24. 
Reference to these elements, in whole or in part, 
frequently has been made by the courts as being es¬ 
sential to the offense both at common law and un¬ 


is now a fe'lony5<> or a high misdemeanor,5^ al¬ 
though, under statutes dividing the crime into two 
degrees, perjury in the first degree is a felony while 
perjury in the second degree is a misdemeanor.5- 
The offense of false swearing is made a misdemean¬ 
or by some statutes,®^ 

When crime complete. It has been variously held 
that the crime is complete when the false state¬ 
ment is once made®^ or when the oath is taken;55 
but in the case of depositions, afiidavits, or certifi¬ 
cates, as discussed infra § 21 b, the rule under 
some statutes is that the crime is not complete until 
the statement has been delivered to another with 
intent that it be uttered or published as true, al¬ 
though in the absence of statute the crime is com¬ 
plete when the affidavit is made with the requisite 
intent. 

or OFFENSE 

der the statutes.®® 

False swearmg. The essential elements of false 
swearing, under statute, have been said to consist 
in a willful false oath on a matter as to which a 
person could legally be sworn, administered by a 
person legally authorized to administer oaths.®*^ 

§ 4. Statement in General 

A statement by the accused, which may be in the 
form of an answer to a question, is a necessary ingredient 
of perjury. 

A statement by accused is a necessary ingredient 
nf perjury.®® Perjury is not committed by fail- 


55. K.T.—People v. Teal, 89 N.B. 
1086, 196 N.T. 372, 25 L.R.A.,N.S., 
120, 17 Ann.Cas. 1175. 

48 C.J. p 823 note 60. 

Attempt to suborn see infra § 80- 
Subornation see infra § 79. 

56. N.T.—People v. Teal, supra. 

57. U.S.—^Anonymous, C.C.Pa., 1 F. 
Cas.No.475, 1 Wash.C.C. 84—In re 
Spenser, C.C.Or., 22 F.Cas.No.lS,- 
234, 5 Sawy. 195, 197. 

48 C.J. p 823 note 62. 

58. U.S.—In re Gottman, C.C,A-N.Y., 

. 118 P.2d 425—U. S. v, Johansen, T>. 

C.N.Y., 36 F.Supp. 30. 

Perjury obstructing justice as con¬ 
tempt see Contempt § 59 b. 

58. Miss.—Wile v. State, 60 Miss. 
260. 262. 

48 C.J. p 823 note 64. 

60. La.—State v. Matlock, 19 So. 
669, 48 La.Ann. 663. 

48 C.J. p 824 note 66. 

61. JSr.J. —State v. Kowalczyk, 68 A. 
2d 835, 3 N.J. 51—State v. Ellen- 
stein, 2 A.2d 454. 121 N.J.Law 394. 


62. N.Y,—People v. Samuels, 31 N. 
E.2d 753, 284 N.Y. 410. 

63. N.J.—State V. Kowalczyk. 68 A. 
2d 835, 3 N.J. 51—State v. Ellen- 
stein, 2 A.2d 454, 121 N.J.Law 304. 

64. U.S.—^U. S. V. Norris. Neb., 57 
S.Ct. 535, 300 U.S. 564, 81 L.Ed. 
808. 

Ala.—^Wright v. State, 3 So-2d S26, 
241 Ala. 529. 

N.J.—State V. Kowalczyk. 68 A.2d 
835, 3 N.J. 51. 

Effect of correction or retraction see 
infra § 8 c. 

65. U.S.—-U. S. ex rel, Starr v. Mul¬ 
ligan, C.C.A.N.Y., 59 F.2d 200. 

66. Cal.—^People v. Macken, 89 P,2d 
173, 32 Cal.App.2d 31. 

La—State v. Calloway, 199 So. 403, 
196 La 496. 

N.J.—In re Caruba. 55 A.2d 289, 140 
N.J.Eq. 563. petition denied 61 A. 
2d 290, 142 N.J.Bq. 358, certiorari 
denied 69 S.Ct 69, 335 U.S. 846, 
93 L.Ed, 396. 


N.C.—State v. Smith, 52 S.E.2d 348, 
230 N.C. 198. 

Pa.—Commonwealth v. Dabbiero, 89 
Pa. Super. 435—‘Commonwealth v. 
Griel, 20 PaDist. & Co. 619, 44 
Lanc.L.Rev. 65. 

48 C-J. p 824 notes 77, 78. 

67- Ga.—Corpus Juris cited in 

Smith V, State, 19 S.E.2d 168, 1G9, 
66 GaApp. 669. 

48 C.J. p 824 note 81. 

68. Cal.—^People v. Blench, 26 P.2d 
310, 134 Cal-App. 694. 

Constraction 

In prosecution of county engineer 
for perjury in swearing to each of a 
number of expense accounts, where 
no other method of public transpor¬ 
tation than by air charged the rate 
which appeared in several trips list¬ 
ed in the expense accounts, appear¬ 
ance of such rates in the expense 
accounts was equivalent to a repre¬ 
sentation that the trips were made 
by airplane.—State v. Dodd, 74 P.2d 
497, 193 Wash. 26. 
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ing* to make a statement of a fact in an affidavit, 
however relevant or material such fact, if made, 
might be to the subject matter in hand, or how¬ 
ever mandatory the rule might be by which ac¬ 
cused was directed or required to make such state¬ 
ment as a prerequisite to the accomplishment of 
the object of the affidavit.®® Several false state¬ 
ments made in the same proceeding constitute but 
one perjury.*^® 

Form of question and answer. Even though a 
question is too general in form to serve as a basis 
for impeachment of the witness, a false answer 
thereto may constitute perjury.^i indirect an¬ 
swer to a question may constitute perjury.*^^ 

§ 5 , - Fact or Opinion 

In order to constitute perjury or false swearing, the 
false statement must be one of fact and not of opinion, 
but, if the existence or nonexistence of an opinion or 
belief is a material matter of fact, a false statement of 
opinion op belief may constitute the offense. 

In order to constitute perjury or false swearing, 
the false statement must be one of fact, and not of 
opinion,73 and an honest but erroneous expression 
of opinion is not perjury.74 In so far as the ex¬ 
istence or nonexistence of an opinion or belief is 
in itself a material matter of fact, however, a false 
statement of opinion or belief may constitute the 

offense.75 


Conclusions of law. Ordinarily a statement as 
to the legal effect of certain facts, or mere conclu¬ 
sion of law, will not constitute perjury.7® Thus 
a misconception or mistake in swearing to the con¬ 
struction of a written instrument is not sufficient 
to -warrant a conviction of perjury.77 Whether a 
statement is one of fact or law will depend on the 
nature of the statement and the circumstances of 
the case.78 ^ false statement of the opinion of 
the witness as to the validity of a contract may be 
perjury,79 and so may testimony as to ownership 
or indebtedness.®® 

While an expert’s opinion as to law may be per¬ 
jury if intentionally false,®^ his honest but errone¬ 
ous opinion as to law is not perjury.®® 

Memory. A statement that one does not remem¬ 
ber certain facts, when he really does remember 
them, may be perjury.®® Conversely, it would seem 
that swearing one remembers something, when in 
fact he has no recollection of it, is also perjury.®^ 

§ 5 . - Promissory Statements; Official 

Oaths 

In the absence of statutes providing otherwise, a 
promissory statement, such as a promissory statement 
contained in an official oath, cannot be the subject a(f 
perjury. 

A promissory statement ordinarily cannot con¬ 
stitute perjury or false swearmg.®^ 


69. Cal.—^People v. French, 26 P.2d 
310, 134 Cal.App. 694. 

70. Ga.—Black v. State, 79 S.E. 173, 
13 Ga.App. 541. 

48 C.J. p 824 note 87. 

71. Tex.—McDonough v. State, 84 S. 
W. 594, 47 Tex.Or. 227, 123 Am.S.R. 
684. 

48 C.J. p 826 note 7. 

72- Ind.—State v. Kellis, 141 N.E, 
337, 193 Ind. 619. 

48 C.J. p 826 note 8. 

73. Cal.—People v. French, 26 P.2d 
310, 134 Cal.App. 694. 

Tex.—Savage* v. Herrin Transfer & 
Warehouse Co., Civ.App., 219 S.W. 
2d 101. 

48 C.J. p 824 note 89. 

Zirrelevaxit opinion 

The expression of an opinion which 
is irrelevant cannot he the subject of 
perjury.—U. S. v, Margolis, C.C.A.N. 
J., 138 P.2d 1002. 

74. Cal.—^In re Howell, 46 P. 159, 
114 Cal. 250. 

Mich.—Smith v. Hubbell, 106 N.W. 

547, 142 Mich. 637. 

48 C.J. p 825 note 91. 

75- Cal.—^People v. Agnew, 176 P.2d 
724, 77 Cal.App.2d 748. 

Ga.—Corpus Juris g.uoted in Willi¬ 


ford V. State, 185 S.B. 611, 614, 
53 Ga.App. 334. 

Pa.—Commonwealth v. Baltosser, 14 
Pa.Dist. & Co. 42, 33 Dauph.Co. 
297. 

48 C.J. p 825 note 90. 

Oath in form on information and 
belief see infra § 24 c. 

'V'erification of pleadings on belief 
see infra § 23 j. 

Eg.tiivalen.t to swearing to truth of 
statement 

Swearing, in affidavit supporting 
application for change of venue of 
murder case, that defendant in affi¬ 
ant’s opinion cannot get fair trial in 
county of venue is equivalent to 
swearing that such fact is true, and 
perjury may be assigned on such af¬ 
fidavit in indictment for suborna¬ 
tion of perjury.—Hicks v. State, 21 
S.E.2d 113, 67 Ga.App. 475. 

76. Tex.—Savage v. Herrin Trans¬ 
fer & Warehouse Co., Civ.App., 219 
S.W. 2d 101. 

48 C.J, p 825 note 93. 

Advice of counsel as bearing on in¬ 
tent see infra § 17 b. 

77. Tex.—Schoenfeld v. State, 119 S. 
W. 101, 56 Tex.Cr. 103, 133 Am.S.R. 
956, 22 L.R.A.,2Sr.S.. 1216. 

48 C.J. p 825 note 94. 

78. Or.—Corpus Juris cited in 
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State V. King, 103 P.2d 751, 754, 
165 Or. 26. 

48 C.J. p 825 note 95. 

79. N.T.—People v. Reed, 123 N.T.S. 
305, 66 Misc. 425. 

48 C.J. p 825 note 96. 

80. Mass.—Commonwealth v. Gale, 
57 N.E.2d 918, 317 Mass. 274. 

Reason for rule 

Notwithstanding such words ex¬ 
press a conclusion of law on facts, 
element of law contained in them 
ordinarily is small as compared with 
element of fact.—Commonwealth v. 
Gale, supra. 

81. Ind.—State v. Henderson, 90 
Ind. 406, 408. 

48 C.J. p 825 note 97. 

82. Mich.—Smith v. Hubbell, 106 N. 
W. 647, 142 Mich. 637. 

48 C.J. p 825 note 98, 

83. Pa.—Commonwealth v. Baltos¬ 
ser, 14 Pa.Dist. & Co. 42, 33 Dauph. 
Co. 297, 309. 

48 C.J. p 825 note 99. 

84. N.T.—Carroll v. Charter Oak 
Ins. Co., 1 Abb.Dec. 316, 323, 10 
Abb.Pr..N.S.. 166. 

I 48 C.J. p 825 note 1. 

85. Ky.—Commonwealth v. Hinkle, 
197 S.W. 455, 177 Ky. 22. 

48 C.J. p 825 note 4. 



70 C.J.S. 


PERJURY 


§§ 6-S 


Official oaths. In accordance with the general 
rule that promissory statements cannot serve as 
the basis for a charge of perjury, ordinarily it is 
held that an official oath cannot be the subject of 
perjury in so far as such oath involves statements 
purely promissory.S6 Jn so far as an official oath 
involves statements of present facts, however, it 
may serve as the predicate for perjury and, 
under a statute expressly providing that violation 
of an official oath shall constitute perjury, one com¬ 
ing within the scope of the statute may be con¬ 
victed of perjury for violation of the promissory 
provisions of an official oath.88 

§ 7. -Tax Returns 

A false statement in a sworn tax return may consti¬ 
tute perjury, but an erroneous computation of the tax 
does not constitute perjury. 

A false statement in a sworn income^® or excess 
profit^O tax return may constitute perjur 3 \ Thus 
an affidavit that a tax return contains all income 
subject to tax under the law is perjury if the tax¬ 
payer intentionally excludes income which he be¬ 
lieves to be and which is subject to tax,^l but not 


if he excludes income in law subject to tax which 
he honestly but mistakenly believes not subject to 
tax. ^2 ^ provision of the income tax statute pun¬ 

ishing any attempt to evade the tax does not prevent 
a false statement in a tax return from being per- 
jury,93 since the two offenses are distinct.^^ Per¬ 
jury may be committed by swearing falsely to an 
income tax return with the necessary intent even 
though the false return is not in fact used.®^ An 
erroneous computation of the tax does not consti¬ 
tute perjury.® 6 

§ 8. Falsity of Statement 

a. In general 

b. Ambiguous statements or half truths 

c. False statements subsequently cor¬ 

rected 

a. In G-eneral 

In order to constitute perjury or false swearing, the 
matter sworn to must be false in fact. 

In order to constitute perjury or false swearing, 
the matter sworn to must be false in fact.®'^ Per- 


86. N.J.—State V. Dayton, 23 N.J. 
Law 49, 53 Am.D. 270. 

Wis.—State v. McCarthy, 38 ^.^.2(1 
679, 255 Wis. 234. 

48 C.J. p 826 note 11. 

87. Fla.—^Leavine v. State, 133 So. 
870, 101 Fla. 1370. . 

48 C.J. p 826 note 12. 

88. Pa.—Commonwealth v, Megee, 2 
Phila. 396. 

48 C.J. p 826 note 14. 

89. U.S.—Levin v. U. S., C.C.A.Cal., 
5 F.2d 598, 599, certiorari denied 46 
S.Ct. 21, 269 U.S. 562, 70 L.Ed. 412 
—Levy V. U. S., C.C.A.N.J.. 271 F. 
942.' 

48 C.J. p 853 note 12. 

90. U.S.—Levy v. U. S., supra. 

91. U.S.—U. S. V. Smith, D.C.Or., 27 
F.Cas.No.16,341, 1 Sawy. 277. 

92. U.S.—^U. S. V. Smith, supra. 
Honest mistake as bearing on ques¬ 
tion of knowledge and intent see 
infra § 17 b. 


1 96. U.S.—^U. S. V. Demos, D.C.Fla., 
291 F. 104. 

48 C.J. p 826 note 18. 

97. U.S.—Smith v. U. S., C.C.A.Ohio, 
169 P.2d 118—Hart v. U. S., C.C.A. 
Wash., 131 F.2d 59. 

Fla.—Shelton v. State, 26 So.2d 444, 
157 Fla. 482—Keir v. State, 11 So. 
2d 886. 152 Fla. 389. 

Ky.—Sams v. Commonwealth, 133 S. 

W.2d 539, 280 Ky. 378. 

Minn.—In re Priebe, 290 I^.W. 552, 
207 Minn. 97. 

Miss.—Shelby v. State, 169 So. 844, 
176 Miss. 753. 

N.Y.—^People v. Kresel, 264 N.Y.S. 
464, 147 Misc. 241—^People v. Smi- 
len, 33 N.Y.S.2d 803. 

K.C.—State v. Dowd, 161 S.E. 205, 
201 N.C, 714. 

Okl.—Scott v. State, 92 P.2d 847, 
66 Okl.Cr. 441. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

48 C.J. p 826 note 20. 


93. U.S.—U. S. V. Noveck, I7.Y., 47 
S.Ct. 341. 273 U.S. 202, 71 L.Ed. 
610. 

Tax statute held not to repeal per¬ 
jury law 

U.S.—^U. S. V, Noveck, supra. 

94. U.S.—U. S. V. Hoveck, supra. 

48 C.J. p 853 note 15. 

95. U.S.—^U. S. V. Noveck, supra. 

48 C.J. p 853 note 17. 

Criminal intent generally see infra § 
17. 

Use of affidavits generally see infra 
S 21 b. 


Defense of truth should be sub¬ 
stantially as broad or narrow as the 
charge, or any self-sufficient part 
thereof.—State v. Brinkley, 189 S.W. 
2d 314, 354 Mo. 337. 

Statements held not false in faot 
(1> In general.—^People v. Ames, 
143 P.2d 92, 61 Cal.App.2d 522. 

(2) Denial that accused had been 
convicted of felony, where crimes 
were generally known as high misde¬ 
meanors or misdemeanors in state in 
which defendant was allegedly con¬ 
victed.—U. S. V. Slutzky, C.C.A.Pa., 
79 P.2d 504. 


(3) Statement in accused's appli¬ 
cation for marriage license that he 
had not been married before, where 
purported previous marriage was 
bigamous because of fact that the 
wife had a living husband from 
whom she had not been divorced, and 
accused treated the marriage as a 
nullity on learning the facts.—Smith 
V. State, 19 S.E.2d 168, 66 Ga.App. 
669. 

(4) Statement of seller in bulk 
sale that there were no legal or 
equitable charges, liens, rights or 
claims outstanding against property 
sold, although in fact an unsatisfied 
judgment was outstanding against 
the seller.—^Rothchild v. State, 165 
N.E. 60, 200 Ind. 501. 

Assumed name 

(1) An assumed name given in 
affidavit of registration as a voter 
is in fact a false name within mean¬ 
ing of statutory definition of perjury. 
—People V. Darcy. 139 P.2d 118, 59 
Cal.App.2d 342, 

(2) Person giving assumed name 
in application for marriage license 
was guilty of perjury, as against 
contention that giving of assumed 
name was not a material false state¬ 
ment because of such person’s legal 
right to change his name, where such 
person’s purpose was to conceal his 
identity or to accomplish a fraud¬ 
ulent purpose.—Robinson v. U. S., 
114 P.2d 475. 72 App.D.C. 254. 

(3) Name of witness as material 
on question of credibility see infra 
§ 13. 
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jury may -be committed with respect to a statement 
true in fact, however, where defendant falsely as¬ 
serts that he knows it to be true when he really be¬ 
lieves it to be false,or lacks any knowledg-e of 
its truth or falsity,®^ the perjury in such cases rest¬ 
ing on the false statement of affiant’s knowledge or 
belief^ In order to constitute perjury it is not es¬ 
sential that the statement be false in all respects, 
provided it is false in at least one material respect.^ 
The mere fact that sworn testimony may differ 
from extrajudicial statements does not constitute 
perjury,^ particularly where the discrepancy is ex¬ 
tremely slight;^ and a conviction of perjury can¬ 
not be justified solely because of defendant’s errone¬ 
ous testimony in the perjury trial.^ The truth or 
falsity of the testimony of a witness must be judged 
by the facts existing at the time the testimony was 
given.® 

A statement substantially true but literally false 
is not necessarily perjury.'^ 

b. Ambiguous Statements or Half Truths 

An accused using unambiguous language in an un¬ 
authorized and twisted sense cannot escape conviction 
on the plea that his statement was true in the sense 
used; and neither perjury nor false swearing can be 
assigned on statements literally true, although not the 
whole truth touching the matter. 


An accused using unambiguous language in an un¬ 
authorized and twisted sense cannot escape con¬ 
viction on the specious plea that his statement was 
true in the sense used.® 

Neither perjury^ nor false swearing^® can be as¬ 
signed on statements literally true, although not the 
whole truth touching the matter, especially where 
accused sets forth the whole truth immediately after 
making the incomplete statement^^ It has been 
held, however, that, where a witness takes oath to 
tell the whole truth, a half truth may constitute 

perjury A 2 

c. False Statements Subsequently Corrected 

Although there is authority to the contrary, it has 
been held that the retraction or correction of false testi¬ 
mony before the close of the cause or proceeding in which 
the testimony is given does not, ipso facto, exculpate the 
witness of perjury. 

Since the crime, according to one view, as dis¬ 
cussed supra § 2, is complete when the statement 
is once made, it has been held that the retraction or 
correction of false testimony before the close of the 
cause or proceeding in which the testimony is given 
does not, ipso facto, exculpate the witness of per- 
juryi^ or neutralize the testimony previously giv- 


PreseAce at scene 

Accused who testified in murder 
prosecution that he witnessed shoot¬ 
ing while he was at a filling station 
across highway from scene of mur¬ 
der could be convicted for perjury 
on ground that he falsely testified 
that he was ‘‘present’* at time of 
shooting, since the word “present” 
means being before, in view or at 
hand, or being within reach, sight, or 
call.—Knight v. State. 1 So.2d 668, 
certiorari denied 1 So.2d 669, 241 
Ala. 152. 

98. Ind.—State v, Cruikshank, 6 
Blackf. 62. 

48 C.J. p 826 note 21. 

False statement resulting from hon¬ 
est mistake see infra § 17 b (2). 

99. Ga.—^Hicks v. State, 21 S.E.2d 

119, 67 Ga.App. 485—^Hicks v. 

State, 21 S.E.2d 113, 67 Ga.App. 
475. 

Pa.—Commonwealth v. Baltosser, 14 
Pa-Bist. & Co. 42, S3 Dauph.Co. 297, 
309. 

48 C.J. p 827 note 22. 

1. Ga.—Davis v. State, 67 S.E. 839, 
7 Ga.App. 680. 

Expressions of opinion see supra § 5. 

2. Ark.—Cox v. State, 261 S.W. 303, 
164 Ark. 126, 

Ind.—State v. Jones, 113 IST.E. 755, 
185 Ind. 234, 1 A.D.K. 1136. 

48 C.J. P 827 note 25. 


Materiality as element of perjury 
see infra §§ 9-16. 

3. Colo.—Gallegos v. People, 179 P. 
2d 272, 116 Colo. 129- 

4. Colo.—Gallegos v. People, supra. 

5. N-.Y.—People v. Stiglln, 264 N. 
Y.S. 832, 238 App.Div. 407. 

6. U.S.—Smith v. T7. S., C.C.AOhio, 
169 P.2d 118. 

Testimony held not literally true 
Where principal directed broker to 
sell shares held for principal and 
remit proceeds to principal and bro¬ 
ker sold the stock and credited pro¬ 
ceeds to principal but had not trans¬ 
mitted them when principal testified 
under oath that he carried no broker¬ 
age accounts, the testimony was not 
literally true,—Smith v. XJ. S., supra. 
7- Ohio.—^Vinson v. State, 152 K.B. 

669, 115 Ohio St. 304. 

48 C.J. p 827 note 26. 

8. Ala.—^Barnett v. State, 7 So. 414, 
89 Ala. 165. 

Utah.—^U. S. V. Brown, 21 P. 461, 6 
Utah 115. 

48 C.J. p 827 note 28. 

9« N.Y.—People v. Criscuoli, 149 N. 
Y.S. 819, 164 App.Div. 119, 32 N.T. 
Cr. 172. 

48 C.J. p 827 note 29. 

Conjunctive denial of several con¬ 
joined statements 
Accused, who in testifying made 
conjunctive denial of several con¬ 
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joined statements, was not guilty of 
perjury if any one of such state¬ 
ments was not true.—Luse v. U. B.» 

C. C.A.Cal., 49 F.2d 241. 

10. Ky.—^Weiner v. Commonwealth, 
298 S.W. 1075, 221 Ky. 455. 

48 C.J. p 827 note 30. 

11. N.Y.—People v. Gillette, 111 N. 
Y.S. 133, 126 App.Div. 665, 22 N.Y. 
Cr. 400. 

48 C.J. p 827 note 32, 

12. OkL—^Flowers v. State, 163 P. 
558, 13 Okl.Cr. 221—Ostendorf v. 
State, 128 P. 143, 8 Okl.Cr. 360. 

48 C.J. p 827 note 33. 

13. U.S.—U. S. V. Norris, Neb., 57 S. 
Ct. 535, 300 U.S. 564, 81 L.Bd. 808— 
Llanos-Senarillos v. U. S., C.A.Cal., 
177 F.2d 164—U. S. v. Hirsch, C.C. 
A.N.Y., 136 F.2d 975, certiorari de¬ 
nied 64 S.Ct. 66, 320 U.S. 769, 88 
L.Ed. 452—Seymour v, U. S., C.C.A. 
Neb., 77 F.2d 577, 99 A.L.R. 880. 

D. C.—Meyers v. U. S-, 171 F.2d 800, 
84 U.S.APP.D.C. 101, 11 A.L.R.2d 
1, certiorari denied 69 S.Ct. 602, 
336 U.S. 912, 93 D.Ed. 1076. 

N.J.—State V. Kowalczyk, 68 A.2d 
835, 3 N.J. 61. 

Withdrawal or correction of false 
statement as bearing on intent 
see infra § 17 b. 

Admission of contradictory evidence 

Defendant testifying falsely in 
proceeding to show cause why he 
should not be punished for contempt 
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en;^^ the oath adrxiinistered to the witness calls 
on him freely to disclose the truth in the first in¬ 
stance, and not to put the court and parties to the 
disadvantage, hindrance, and delay of ultimately 
extracting the truth by cross-examination, extrane¬ 
ous investigation, or other collateral means.^^ xhe 
principle applies with even greater force when per¬ 
jury follows truthful testimony, and thus consti¬ 
tutes the last and unrecanted choice of the author.^® 
There is, however, authority to the efifect that per¬ 
jury will not be predicated on false statements cor¬ 
rected before submission of the case in which 
made,!*^ especially where the statement as original¬ 
ly made was more incomplete than literally un¬ 
true;^® but this does not require the tribunal to 
remain open for any particular length of time to 
permit the witness to purge himself of perjury.i^ 
The rule has been applied even though the correc¬ 
tion was not the result of a voluntary repentance, 
but was forced by the manifest impossibility of 
successful persistence in an incredible tale .20 


§ 9. Materiality of Statement 

As discussed infra §§ 10-15, the general rule, in 
the absence of statute providing otherwise, is that 
the false statement, in order to constitute perjury, 
must be material to the issues, that is, it must be 
relevant to the matter under investigation or have 
a legitimate tendency to prove or disprove a mate¬ 
rial fact in the chain of evidence. 

Examine Pocket Parts for later cases. 

§ 10 . - Necessity That Statement Be Ma¬ 

terial 

Except as the rule has been changed by statute, a 
false statement must be material to the issue in order 
to constitute perjury; but materiality is not an element of 
the statutory crime of false swearing. 

At common law and under statutes preserving 
the common-law rule in this respect, a false state¬ 
ment must be material to the issue or question un¬ 
der consideration in order to constitute per jury, 21 
and a false oath as to superfluous and immaterial 
matter will not sustain an indictment for this o£- 
fense .22 Under statutes changing the common- 


for failure to pay alimony could not 
escape responsibility for perjury by 
showing that other evidence admit¬ 
ted by him was contradictory of the 
false testimony.—People v. Rosen, 66 
P.2d 1208, 20 Cal.App.2d 445. 

14. N.J.—State v. Kowalczyk, 68 A. 
2d 835, 3 N.J, 51. 

15. U.S.—U. S. V. Norris, Neb., 57 

S. Ct. 535, 300 U.S. 564, 81 D.Ed. 
808. 

16- D.C.—Meyers v. U. S., 171 P.2d 
800, 84 U.S.APP.D.C. 101, 11 A.L.. 
R.2d 1, certiorari denied 69 S.Ct. 
602, 336 U.S. 912, 93 L.Ed. 1076. 

17. Mo.—^Corpus Juris cited in 
State V. Brinkley, 189 S.W.2d 314. 
320. 354 Mo. 337. 

Pa.—Corpus Juris atioted in Com¬ 
monwealth V. Irvine, 14 Pa,Dist. & 
Co. 275, 276. 

Wash.—Corpus Juris cited in State 
V. Ledford, 81 P.2d 830, 831, 195 
Wash. 581. 

48 C.J. p 828 note 34. 

18. N.T.—People v. Gillette, 111 N. 

T. S. 133. 126 App.Uiv. 665, 22 N.Y. 
Cr. 400. 

Pa.—Corpus Juris QLUoted in Com¬ 
monwealth V. Irvine, 14 Pa.Dist. & 
Co. 275, 276. 

Half truths see supra subdivision b 
of this section. 

19- Mo.-—State v. Brinkley, 189 S.W. 
2d 314, 364 Mo. 337. 

20. Pa.—Commonwealth v. Irvine, 
14 Pa.Dist. & Co. ^76. 

21. U.S.—Travis v. U. S.. C.C.A.Okl.. 
123 F.2d 268—Corpus Juris cited in 
Hill V. U. S.. C.C.A.Kan., 54 F.2d 
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599. 602—U. S. V. Garvett, D.C. 
Mich., 35 F.Supp. 644. 

Ala.—^Wright v. State, 3 So.2d 321, 
certiorari denied 3 So.2d 326, 241 
Ala.App. 629. 

Ariz.—‘Corpus Juris cited in Fletcher 
v. State, 12 P.2d 284, 285, 40 Ariz. 
388. 

Cal.—People v. Darcy, 139 P.2d 118, 

59 Cal.App.2d 342—People v. Bro- 
phy, 120 P.2d 946, 49 Cal.App,2d 
15—People v. Planer, 72 P.2d 767, 
23 Cal.App.2d 251. 

Colo.—Stonebrak'er v. People, 4 P.2d 
915, 89 Colo. 550. 

D.C.—Pyle V. U. S., 156 F.2d 852, 81 

U.S.APP.D.C. 209. 

Fla.—^Shelton v. 'State, 26 So. 2d 
444, 157 Fla. 482—Keir v. State, 11 
So.2d 886, 152 Fla. 389—Rivers v. 
State, 164 So. 544, 121 Fla. 887— 
D'Alessandro v. State, 156 So. 702, 
116 Fla. 749—Bolen v. State, 137 
So. 8, 103 Fla. 22. 

Idaho.—State v. Lowe, 88 P,2d 502, 

60 Idaho 98. . 

Ind.—^Davis v. State, 34 N.E.2d 23, 
218 Ind. 506—Pollard v. State, 29 
N.E.2d 956, 218 Ind. 56—State v. 
Dunn, 180 N.E. 5, 203 Ind. 265, 80 
A.L.R. 1437. 

Ky.—Strader v. Commonwealth, 42 S. 

W.2d 736, 240 Ky. 559. 

Me.—State v. Crabb, 163 A. 83, 131 
Me. 341. 

Mich.—People v. Kert, 7 N.W.2d 251, 
304 Mich. 148. 

Mont.—State v. Hall, 292 P. 734, 88 
Mont. 297. 

N.L—State v. Scott, 171 A. 311, 12 
N.J.Misc. 278. 

N.Y.—People v. Kresel, 264 N.Y.S. 
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464, 147 Misc. 241—^People v. Li- 
sandrelli, 249 N.Y.S. 55, 139 Misc. 
129. 

N.C.—Corpus Juris cited in State v. 
Smith, 52 S.E.2d 348, 349, 230 N.C. 
198—State v. Dowd, 161 S.E. 205, 
201 N.C. 714. 

Okl.—Smith v. District Court of Tul¬ 
sa County, 162 P.2d 590, 81 Okl. 
Cr. 227—Daniel v. District Court 
of Tulsa County, 162 P.2d 589, 81 
Okl.Cr. 225—Corpus Juris cited in 
Bennett v. District Court of Tulsa 
County, 162 P.2d 561, 573, 81 Okl. 
Cr. 351—^Washburn v. State, 288 P. 
371, 47 Okl.Cr. 321. 

Or.—In re Moynihan, 111 P.2d 96, 
166 Or. 200. 

Pa.—‘Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

S.D.—State ex rel. Engebritson v. 
Circuit Court for Grant and Day 
Counties, 11 N.W.2d 659, 69 S.D, 
454, 150 A.L.R. 739. 

Tex.—Stevens v. State, 17 S.W.2d 
831, 112 Tex.Cr.R. 486. 

Vt.—State V. Baldwin, 194 A, 372, 
109 Vt. 143. 

Wis.—State v. Evans, 282 N.W. 655, 
229 Wis. 405. 

48 C.J. p 832 note 5. 

Materiality of oath see infra § 20 a. 

22. Cal.—^People v. Brophy, 120 P. 
2d 946, 49 Cal.App.2d 15—People 

V. French, 26 P.2d 310, 134 Cal. 
App. 694. 

Ill.—People V. Bullock, 82 N.E.2d 817. 
336 Ill.App. 151. 

N.Y.—People v. Kresel- 264 N.Y.S. 

464, 147 Misc. 241. 

48 C.J. p 833 note 7, 
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law rule in this respect, materiality is not an ele¬ 
ment of the crime of perjury, ^3 and a false state¬ 
ment as to an immaterial matter is also criminal.^^ 

False swearing'. Materiality is not an element 
of the statutory crime of false swearing,25 and the 
distinction in this respect between false swearing 
and perjury as it is usually defined has been pointed 
out supra § 1 b (2). It has been said, however, that 
the false swearing must be relevant.^^ 

§ 11. -What Constitutes in General 

Generally any statement which is relevant to the 
matter under investigation is sufficiently material to form 
the basis of a charge of perjury; the test of materiaiity 
Is whether a false statement can influence the tribunal. 

A statement can be neither material nor imma¬ 


terial in itself, hut its materiality must be deter¬ 
mined in accordance with its relation to some ex¬ 
traneous matter.27 A material matter is one that 
is legally capable of being proved in the cause.28 
In order for testimony to be material, it must have 
some weight and reference to the determination of 
an issue which is before the court for judicial de¬ 
termination. 2 9 False testimony relative to a non¬ 
existent issue cannot be material.20 Any state¬ 
ment which is relevant to the matter under investi¬ 
gation is sufficiently material to form the basis of a 
charge of perjury.91 The test of materiality is 
whether a false statement can influence the tribu- 
nal,92 not whether it does.93 

Time, In testing materiality of testimony 
charged to be false, reference must be had to the 


23. B.L—state v. Miller, 58 A. 882. 
26 R.I. 282. 

S.C.—State V, Byrd, 4 S.E. 793, 28 
S.C. 18, 13 Am.S.R. 660. 

Itt second degrree perjury material¬ 
ity is not necessary. 

N.Y.—^People v. Samuels, 18 N.T.S.2d 
532, 259 App.Div. 167, affirmed 31 
N'.B.2d 753, 284 N-T. 410. 

Wash.—State v. Wilson, 145 P. 455, 
83 Wash. 419. 

24. ]Sr.Y. —People v. Samuels, 18 N. 
Y.S.2d 532, 259 App.Div. 167, af¬ 
firmed 31 X.E.2d 753, 284 N.Y, 410. 

25. Ky.—Strader v. Commonwealth,. 
42 S.W.2d 736, 240 Ky. 559. 

48 C.J. p 833 note 10. 

26. Ky.—^Mitchell v. Commonwealth, 
36 S.W.2d 649, 237 Ky. 849—Par- 
tin V. Commonwealth, 159 S.W. 542, 
154 Ky. 701. 705. 

48 C.J. p 833 note 12. 

Testimony held relevant 
Ky.—Neal v. Commonwealth, 54 S.W. 
2d 599, 246 Ky. 59. 

27. Kan.—Corpus Juris quoted in 
State V. Whitlock, 27 P.2d 262. 263, 
138 Kan. 602. 

S.D.—State ex rel, Engebritson v. 
Circuit Court for Grant and Day 
Counties, 11 N.W.2d 659, 69 S.D. 
454, 150 ADR. 739. 

48 C.J. p 833 note 13. 

“The materiality of testimony up¬ 
on a subject immaterial in itself 
must be determined from the facts 
and circumstances of each case."— 
Davis V. State, 34 N.E.2d 23, 25, 218 
Ind. 606. 

23. U.S.—S. V. Slutzky, C.C,A. 
Pa., 79 P.2d 504. 

Inadmissible and excluded evidence 
see infra § 14. 

29. Fla.—^D’Alessandro v. State, 156 
So. 702. 116 Fla. 749. 

N.Y.—People v. Kresel, 264 N.Y.S. 
464, 147 Misc. 241. 

State v. Smith, 52 S.E.2d 348, 
230 N.C. 198. 

S-D.—State ex rel. Engebritson v. 


Circuit Court for Grant and Day 
Counties, 11 N.W.2d 659, 69 S-D. 
454, 150 A.D.R. 739. 

Tex.—^King v. State, 16 S.W.2d 1072, 
112 Tex.Cr.R. 425. 

30. Kan.—Corpus Juris Q[UOted in 
State V. Whitlock, 27 P.2d 262, 263, 
138 Kan. 602. 

48 C.J. p 833 note 14. 

"The issue must be valid and not 
false or fictitious.’’—People v. Bro- 
phy, 120 P.2d 946, 952, 49 Cal.App.2d 
15. 

31. U.S.—'Corpus Juris cited in 
Goins V. U. S., C.C.A.Va., 99 F.2d 
147, 148, certiorari granted 59 S. 
Ct. 461, 306 U.S. 623, 83 L.Ed. 1028, 
certiorari dismissed 59 S.Ct. 783, 
306 U.S. 622, 83 L.Ed. 1027—Sey¬ 
mour V. U. S., C.C.A.Neb., 77 F.2d 
577, 99 A.L.R. 880. 

Ariz.—'Corpus Juris cited in Fletcher 
V. State, 12 P.2d 284, 285, 40 Ariz. 
388. 

Kan.—Corpus Juris quoted in State 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

Me.—State v. True, 189 A 831, 135 
Me. 96. 

N.Y.—People v. Miro, 271 N.Y.S. 341, 
151 Misc. 164. 

48 C.J. p 833 note 15. 

Purpose of congress in providing 
that any false swearing concerning 
information required to be given on 
application for marriage license 
should be deemed perjury was to 
leave no room for interpretation as 
to whether or not such information 
was material.—Robinson v. U, S.f 114 
F.2d 475, 72 App.D.C, 254. 

32. U.S.—U. S. V. Goldstein, C.C.A 
N.Y.. 168 F.2d 666—Fraser v. U. 
S., C.C.ATenn., 145 F.2d 145, cer¬ 
tiorari denied 65 S.Ct. 586, 324 U. 
S. 842, 89 L.Ed. 1403—Boehm v. 
U. S., C.C.A.MO., 123 F.2d 791, 
certiorari denied 62 S.Ct. 626, 315 
U.S. 800, 86 D.Ed. 1200, rehearing 
denied 62 S.Ct. 794, 315 U.S. 828, 86 

I L.Ed. 1223—^Blackmon v. U. S., C. 
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C.ALa., 108 F.2d 572—Wooley v. 

U. S., C.C.ACal., 97 F.2d 258. cer¬ 
tiorari denied 59 S.Ct. 73, 305 U.S. 
614, 83 L.Ed. 391. 

Ariz.— Corpus Juris cited in Fletcher 

V. State, 12 P.2d 284, 285, 40 Ariz. 
388. 

Gal.—^People v. Agnew, 176 P.2d 724, 
77 Cal.App.2d 748—^People v. Kri- 
ton, 166 P.2d 45, 73 Cal.App.2d 
184—People v. Gray, 127 P.?d 72, 
52 Oal.App.2d 620—^People v. Bro- 
phy, 120 P.2d 946, 49 Cal.App.2d 
15—People V, Pustau, 103 P.2d 
224, 39 Cal,App.2d 407—^People v. 
Macken, 89 P.2d 173, 32 Cal.App.2(i 
31—People V. Dow Ying, 66 P.2d 
211, 20 Cal.App.2d 39—People v. 
Todd, 49 P.2d 611, 9 Cal.App.2d 237, 
Conn.—State v. Fasano, 177 A. 376, 
119 Conn. 455. 

D.C.—Robinson v. U. S., 114 F.2d 
475, 72 App.D.C. 254. 

Fla.—Shelton v. State, 26 So.2d 444, 
157 Fla. 482. 

Ga.—^Darnell v. State, 11 S.E.2d 692, 
63 Ga.App. 582—Clackum v. State, 
189 S.E. 397, 55 Ga.App. 44—Willi¬ 
ford V. State, 185 S.E. 611, 53 Ga. 
App. 334. 

Kan.— Corpus Juris quoted in State 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

Me.—State v. True, 189 A 831, 135 
Me. 96. 

N.Y.—^People v. Kresel, 264 N.Y.S. 

464, 147 Misc. 241. 

48 C.J. p 833 note 16. 

“The test in a perjury charge Is 
. . . that the falsehoods could 

have influenced or changed the sta¬ 
tus of the subject of the statement 
to the benefit of the falsifier or the 
detriment of others. It is sufiicient- 
ly material if it might have affected 
the proceeding in or for whJ<sh it 
was made."—^People v. Darcy, 139 P. 
2d 118, 123, 50 €al.App.2d 342. 

33. Kan.— Corpus Juris quoted In 
State V. Whitlock, 27 P.2d 262, 263, 
138 Kan. 602. 

48 C.J. p 833 note 16, 



70 C.J.S, 


PERJURY 


§§ 11-12 


issue as it existed when the oath was administered 
to the witness.34 The fact that the issue concern¬ 
ing which the witness testifies falsely is afterward 
admitted does not render the testimony immaterial 
so as to prevent a conviction of perjury therefor 
but admission of the fact before the false testimony 
is given renders such testimony immaterial.^^ Sub¬ 
sequent change in the issues, rendering material a 
false statement which was immaterial when given, 
does not make such statement perjury.37 

Contradiction of a material statement is itself 
necessarily material.38 

Denial of prior immaterial testimony may be ma- 
terial.39 

Actual effect of statement as bearing on mate- 
rialty. The actual effect of a false statement has 
no bearing on its materiality,^0 and the guilt of 
one who has falsely sworn does not depend on the 
result of the proceedings in which it occurred. 

It does not lie with the perjurer to say that if he 
had sworn the truth the case for other reasons 
would have failed a^d, if a person swears 
falsely in respect of any fact relevant to the issue, 
he is guilty of perjury, although failure of the case 


was caused by defect in proof of a different fact.^8 
Conversely, the fact that the case is won in spite 
of defendant’s false testimony will not render the 
testimony immaterial.^4 

Fact that the false testimony was unnecessary 
to accomplish the end in view wdll not render it im- 
material.^S 

Administering officer’s knowledge of falsity. One 
indicted for false swearing may be convicted, al¬ 
though the officer who administered the oath knew 
at the time that it was false and was made to ob¬ 
tain funds to which affiant was not entitled, and 
such officer administered the oath for the purpose 
of instituting criminal proceedings.^® 

§ 12. - Degree of Materiality 

The degree of materiality is unimportant, and it is 
sufficient if the false statement is collaterally, remotely, 
corroboratively, or circumstantially material, or has a 
legitimate tendency to prove or disprove any material 
fact in the chain of evidence. 

The degree of materiality is unimportant.'^'^ 
False testimony directly pertinent to the main issue 
is material,^® but it is not necessary that the false 
statement should bear directly on the main issue.^^ 


34. U.S.—Wattenmaker v. TJ. S», C. 
C.A.Pa., 34 P.2d 741. 

Ala.'—Corpus Juris cited In Wright 
v. State, 3 So.2d 326. 241 Ala. 529. 
48 C.J. p 835 note 30. 

Subsequent developments 

The materiality of the false testi¬ 
mony is to be determined in view of 
conditions at the time it is griven, 
although subsequent developments 
may deprive it of any substantial 
bearing upon the ultimate question 
to be decided. 

Ala.— Corpus Juris cited in Wright v. 

•State, 3 So.2d 326, 241 Ala. 529. 
Kan.—State v. Fall, 250 P. 311, 121 
Kan. 855. 

35. Cal.—People v. Hitchcock, 38 P. 
198, 104 Cal. 482. 

36. N.Y.—^People v. Redmond, 165 
N.T.S. 821, 179 App.Div. 127, order 
resettled 165 N.T.S. 1104, 179 App. 
Div. 905. 

48 C.J. p 835 note 32. 

37. K.T.—People v. Teal. 89 N.E. 
1086, 196 ISr.T. 372, 25 Lt.R.A.,N.S., 
120, 17 Ann.Cas. 1175. 

48 C.J. p 835 note 33, 

38. Ga.—^Aaron v. State, 76 S.E. 
753, 12 Ga.App. 40, 

Kan.— Corpus Juris quoted in State 
V. Whitlock, 27 P.2d 262, 263, 

138 Kan. 602. 

Contradictory statements as mate¬ 
rial on issue of credibility of wit¬ 
ness see infra § 13. 

59. Mo.—State v. Mooney, 65 Mo. 

494. ^ 

48 C.J. P 835 note 34, | 


,40. U.S.—XT. S. V. Goldstein. C.C.A. 

N.Y., 168 F.2d 666. 

I 48 C.J. p 836 note 36. 

Actual use of false affidavit not es¬ 
sential to perjury see infra § 21 b. 
Damage or prejudice not essential 
see infra § 19. 

Rule applied to grand jury proceed¬ 
ings see infra § 15 a. 

Eligibility to vote 

Accused, who falsely gave his 
place of birth and name when regis¬ 
tering as a voter, swore falsely to 
material matter and was guilty of 
perjury even if accused would have 
been entitled to vote if he had told 
the truth. 

U.S.—^U. S. ex rel. Darcy v. Superin¬ 
tendent of County Prisons of Phil¬ 
adelphia, C.C.A.Pa., Ill F.2d 409, 
certiorari denied 61 S.Ct. 19, 311 
U.S. 662, 85 Li.Ed. 425. 

Cal.—^People v. Darcy, 139 P.2d 118, 
69 Cal.App.2d 342. 

41. Colo.—^People v. Howland, 167 P. 
961, 63 Colo. 414. 

48 C.J. p 836 note 37. 

*‘A material matter, of course, does 
not mean necessarily a matter that 
directly affects the ultimate issue of 
the trial.'*—^U. S. v. Slutzky, C.C.A. 
Pa., 79 F.2d 604, 506. 

42. U.S.—U. S. V. Goldstein, C.C.A. 
K.Y., 168 F,2d 666—U. S. v. Hirsch. 
C.C.A.N'.Y., 136 F.2d 976, certiorari 
denied 64 S.Ct, 66. 320 U.S. 759, 
88 D.Ed. 452. 

48 C,J. p 836 note 38. 
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Void wax 

False testimony given in support 
of purported will at probate hearing 
in county court warranted conviction 
for perjury, even if purported will 
was void.—^Edwards v. State, 1 P.2d 
175, 51 Okl.Cr. 221. 

43. Wis.—Gordon v. State, 147 N.W. 

998, 158 Wis. 32, 34. 

48 C.J. p 836 note 39. 

44- Ark.—Beavers v. State, 186 S.W. 

300, 124 Ark. 38. 

48 C.J. p 836 note 40. 

45. Me.—State v. Berliawsky, 76 A. 
938, 106 Me. 506. 

48 C.J. p 836 note 41. 

46. Ga.—Thompson v. State, 47 S. 
E. 566, 120 Ga. 132. 

47. Cal.—^People v. Macken, 89 P. 
2d 173, 32 Cal.App.2d 31—People v. 
L.OW Ying, 66 P.2d 211. 20 Cal.App. 
2d 39. 

Kan.—Corpus Juris quoted iu State 
V. Whitlock, 27 P.2d 262, 263, 13S 
Kan. 602. 

48 C.J. p 833 note 19. 

48. Conn.—State v. Fasauo, 177 A^ 
376, 119 Conn. 455. 

Hawaii.—^Territory v. Kaahanui, 30 
Hawaii 176. 

Kan.—Corpus Juris quoted in State 
V. Whitlock, 27 P.2d 262, 263, 13a 
Kan. 602. 

Me.—^State v. True, 189 A. 831, las 
Me. 96. 

48 C.J. p 834 note 20. 

49. U.S.—U. S. V. Weiler, C.aA.Pa., 
143 F.2d 204, reversed on other 



§§ 12-13 


PERJURY 


70 C.J.S. 


It is sufficient if the statement is collaterally, 

remotely,corroboratively,^^ or circumstantially53 

material, or has a legitimate tendency to prove or 
disprove any material fact in the chain of evi¬ 
dence,5 even though not in itself sufficient to es¬ 
tablish the issue.55 False testimony relative to a 
collateral matter'may be perjury irrespective of 
the truth or falsity of the main fact at issue.56 
however, the false statement is not even circum¬ 
stantially material it cannot be perjury.57 


§ 13 . -Testimony Affecting Witness 

False testimony affecting the qualification or credibili¬ 
ty of a witness is so far material that it may constitute 
perjury. 

False testimony affecting the qualification of a 
witness is so far material that it may constitute 
perjury.58 Moreover, perjury may be assigned on 
testimony going to the credit of a material wit¬ 
ness in a cause,59 even though such evidence is le- 


grounds 65 S.Ot. 548. 323 U.S. 606. 
89 L.,Ed. 495, 156 A.L.R. 496. 

Cal.—People v. Macken, 89 P.2d 173, 
32 Cal.App.2d 31—People v. Low 
Ying, 66 P.2d 211, 20 Cal.App.2d 39. 

Colo.—Papas v. People, 55 P.2d 1330, 
9$ Colo. 306, followed in 55 P.2d 
1337, 98 Colo. 336—Stonebraker v. 
People, 4 P.2d 915, 89 Colo. 550. 

D.C.—^Pyle V. U. S., 156 F-2d 852, 
81 U.S.APP.D.C. 209. 

Fla.—Tindall v. State, 128 So. 494, 
99 Fla. 1132. 

C-a.—^Hardeman v. State, 198 S.E. 
833, 58 Ga.App. 425. 

ICan.—Corpus Juris quoted ia State 
V, WMtloek, 27 P.2d 262, 263, 138 
Kan. 602. 

Mo.—Corpus Juris cited ia State v. 
Brinkley, 189 S..W.2d 314, 321, 354 
Mo. 337. 

]Nr.T.—People V. Miro, 371 N.Y.S. 341, 
151 Misc. 164—People v. Kresel, 
253 N-Y.S. 372, 141 Misc. 593. 

Okl.—White v. State, 292 P. 369, 48 
Okl.Cr. 387. 

48 C.J. p 834 note 21. 

50. tr.S.—^U. S. V. Blackmon, D.C. 
La., 24 F.Supp. 830. 

Conn.—State v. Fasano, 177 A. 376, 
119 Conn. 455. 

Ga.—^Hardeman v. State, 198 S.E. 833, 
58 Ga.App. 425—Oxford v. State, 
150 S.E. 466, 40 Ga.App. 511. 

Kan.—Corpus Juris g.uoted in State 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

Me.—State v. True, 189 A. 831, 135 
Me. 96. 

Mo.—Corpus Juris cited in State v. 
Brinkleft?’, 1S9 S.W.2d 314, 321, 

354 Mo. 337. 

48 C.J. p 834 note 22. 

51- Kan.—Corpus Juris quoted in 
State V. Whitlock, 27 P.2d 262, 263, 
138 Kan. 602. 

Tex.—Logan v. State, 258 S.W. 830, 
96 Tex,Cr. 60L 

52, U.S.— V. S. V. Weiler, C.C.A.Pa., 
143 P.2d 204, reversed on other 
grounds 65 S.Ct. 548, 323 U.S, 606, 
89 L.Ed. 495, 156 A.L.R. 496. 

Colo.—^Papas v. People, 55 P.2d 1330, 
98 Colo. 306, followed in 55 P.2d 
1337, 98 Colo. 33 6. 

fTfl-n ,—Corpus Juris quoted in ^tate 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

.Mo.—Corpus Juris cited in State v. J 


Brinkliey, 189 ,S.W.2d 314, 321, 

354 Mo. 337. 

48 C.J. p 834 note 24. 

Testimony given Tby a witness on 
cross-examination to support liis ex¬ 
amination in chief is material even 
though if offered in chief it would 
not have been material.—Blackmon 
V. U. S., C.C.A.La., 108 F.2d 572. 

53. U.S.—^Corpus Juris cited in 
Goins V. U. S., C.C.A.Va., 99 F.2d 
147, 148, certiorari granted 59 S. 
Ct. 461, 306 U.S. 623, 83 L.Ed. 1028, 
certiorari dismissed 59 S.Ct. 783, 
306 U.S. 622, 83 L.Ed. 1027. 

Cal.—^People v. Macken, 89 P.2d 173, 
32 Cal.App.2d 31—People v. Low 
Ying, 66 P.2d 211, 20 Cal.App.2d 39. 
Kan.—'Corpus Juris quoted in State 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

Mo,—Corpus Juris cited in State v. 
Brinkley, 189 S.W.2d 314, 821, 354 
Mo. 337. 

Mont.—Corpus Juris cited in State v. 

Hall, 292 P. 734, 735, 88 Mont. 297. 
N.Y.—People v. Miro, 271 N.Y.S. 341, 
151 Misc. 164. 

48 C.J. p 834 note 25. 

54- Cal.—^People v. Macken, 89 P.2d 
173, 32 Cal.App.2d 31—People v. 

1 Low Ying, 66 P.2d 211, 20 Cal.App. 

■ 2d 39. 

Colo.—^Papas v. People, 55 P.2d 1330, 
followed in 55 P.2d 1337, 98 Colo. 
336—Stonebraker v. People, 4 P.2d 
915, 89 Colo. 550. 

Hawaii.—^Territory v. Kaahanui, 30 
Hawaii 176. 

Kan.—^Corpus Juris quoted in State 
V. Whitlock, 27 P.2d 262, 263, 13S 
Kan. 602. 

Mo.—Corpus Juris cited in State v. 
Brinkley, 189 >S.W.2d 314, 321, 354 
Mo. 337. 

Mont.—Corpus Juris cited in State v. 

Hall, 292 P, 734, 735, 88 Mont. 297. 
]Sr.Y.—'People v- Kresel, 253 N'.Y.S. 
372, 141 Misc. 593. 

Okl.-—White v. State, 292 P- 369, 48 
Okl.Cr. 387. 

48 C.J. p 834 note 26. 

“It is sufficient if the false tes¬ 
timony gives weight to or detracts 
from testimony as to material facts 
in issue.'*—Pyle v, U. S., 156 P.2d 
852. 856, 81 U.S.App.D.C. 299. 

55. Kan,—Corpus Juris quoted in 
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State V. Whitlock, 27 P.2d 262, 263, 
138 Kan. 602. 

48 C.J. p 835 note 27. 

53. Ariz.—Corpus Juris cited in 
Fletcher v. State, 12 P.2d 284, 285, 
40 Ariz. 388. 

Kan.—Corpus Juris quoted in State 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

48 C.J. p 835 note 28. 

57. Kan.—Corpus Juris quoted in 
■State V. Whitlock, 27 P.2d 262, 263, 
138 Kan. 602. 

48 C.J. p 835 note 29. 

58. Vt.—State V. Rosenberg, 92 A. 
145, 88 Vt. 223. 

Wash.—State v. Carpenter, 225 P. 

654, 130 Wash. 23. 

48 C.J. p 836 note 43. 

59. U.S.—U. S. V. Goldstein, C.C.A. 
N.Y., 168 F.2d 666—U. S. v. Weiler, 
C.C.A.Pa., 143 F.2d 204, reversed 
on other grounds 65 S.Ct. 648, 323 
U.S. 606, 89 L.Ed. 495. 166 A.L.R. 
496—Corpus Juris cited in Luse v. 
U. S., C.C.A.Cal., 64 F.2d 776, 777, 
certiorari denied 54 S.Ct. 68, 290 

U. S. 651, 78 L.Ed. 564—U. S. v. 
Blackmon, D.C.La., 24 F.Supp. 830. 

Cal.—^People v. Gray, 127 P.2d 72, 52 
Cal.App.2d 620—People v. Macken, 
89 P,2d 173, 32 Cal.App.2d 31— 
People V. Low Ying, 66 P.2d 211, 20 
Cal.App.2d 39. 

Conn.—State v. Fasano, 177 A. 376» 
119 Conn. 455. 

Ga.—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44—Oxford v. State, 150 
S.E. 466, 40 Ga.App. 511. 

Me.—State v. True, 189 A, 831, 135 
Me. 96—State v. Crabb, 163 A. 83, 
131 Me. 341. 

N.Y.—People v. Samuels, 18 N.Y.S.ad 
532, 259 App.Div. 167, affirmed 

31 N.E,2d 753, 284 N.Y. 410—People 

V. Miro, 271 N.Y.S. 341, 151 Misc. 
164—People v. Kresel, 263 N.Y.S. 
372, 141 Misc. 593. 

48 C.J. p 836 note 44. 

Denial of statement to grand Jury 
(1) Where accused denied that he 
had made a certain statement before 
the grand Jury when in fact accord¬ 
ing to the state’s testimony he had 
made such statement, the statement, 
being material to his credibility, 
could be assigned for perjury and 
on proper proof conviction sustained. 
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gaily inadmissible and ought not to be received,6^ 
as where the question was in such a form that the 
witness should have refused to answer it.®l So 
also, perjury may be predicated on a false answer 
of a witness that he had never been convicted of a 
felony®^ or imprisoned for crime,^3 as such issue 
affects his credibility and is therefore material to 
the issue, provided the evidence of conviction is 
not too remote.®^ Where the testimony of the 
witness impeached is in itself immaterial, false 
statements affecting its credibility are not so far 
material as to constitute perjury.®^ 

Contradictory statements. Denial of past state¬ 
ments contradictory to present statements is ma¬ 
terial on the issue of credibility.®® In like manner 
testimony may be material which contradicts the 
testimony or affects the credit of another witness 
whose testimony is material,®^ although it has been 
held that the fact that testimony conflicts with that 
of another witness who testified to a material mat¬ 
ter does not make the evidence material when oth¬ 
erwise immaterial.®® 

The name of a witness has been regarded as ma¬ 
terial on the question of credibility.®® 


§§ 13-14 

§ 14 , -- Inadmissible and Excluded Evi¬ 

dence 

False testimony may be sufficiently material to con¬ 
stitute perjury, although it was legally inadmissible, but 
false testimony wh>ch was actually excluded or which 
should have been excluded on the ground of immaterialty, 
or irrelevant testimony, may not be made the basis of a 
charge of perjury. 

False testimony may be sufficiently material to 
constitute perjury, although it was legally inadmis¬ 
sible ;70 but false testimonj^ which was actually ex¬ 
cluded" ^ or which should have been excluded on 
the ground of immateriality"2 is not perjury. 

Incompetent testhnony. Incompetent testimony 
may constitute per jury.A party has a right to 
waive all objections to the competency of a witness 
produced against him, and, having done so, the evi¬ 
dence becomes as competent and material as though 
no such objection had existed, and the witness will 
be guilty of perjury if he testifies falsel}^'^'^ It has 
been held that, although testimony ought by law^ 
to be taken in writing, yet, if it is received orally, 
perjury may nevertheless be assigned on it;*^® but 
there is also authority to the contrary.*^® Where 
authority exists to swear only a competent witness, 


—^Polke V. state, 118 S.W.2d 793, 134 
Tex-Cr. 496. 

(2) But witness’ denial that he 
stated before g'rand jury that trans¬ 
action indicated something: suspi¬ 
ciously wrong, that he would have 
nothing to do with that sort of 
transaction, and that it was unfor¬ 
tunate that his employee had charge 
thereof, was held immaterial, and 
hence not ground for perjury charge; 
since such statement was purely 
characterization or opinion of trans¬ 
action.—People V. Kresel, 264 IST.T.S. 
464, 147 Misc. 241. 

(3) On a prior motion to inspect 
the minutes of the grand jury, how¬ 
ever, such statement was held nqt 
to be a mere matter of opinion.—Peo¬ 
ple V. Kresel. 253 N.Y.S. 372, 141 
Misc. 593. 

testimony used for impeachment 
When alleged perjured testimony 
Is used as basis for impeachment 
purposes, it is material.—People v. 
Macken, 89 F.2d 173, 32 Cal.App.2d 
SI. 

£0. La.—State v. Smith, 52 So. 244, 
126 La. 135. 

48 C.J. p 837 note 45. 

Inadmissible evidence as constitut¬ 
ing perjury generally see infra § 
14. 

61. Ind.—^State v. Cary, 65 N.E. 627, 
159 Ind. 504. 

48 C.J. p 837 note 46. 

62. Me.—St:.te v. Crabb, 163 A. 83. 
131 Me. 34.!. 

48 O.J. p 837 note 47* 


63. U.S.—^U. S. V. Landsberg, C.C.N. 
T., 23 F. 585, 21 Blatchf. 159 

48 C.J. p 837 note 48. 

64. Tex.—Busby v. State, 86 -S.W. 
1032, 48 Tex.Cr. 83. 

48 C.J. p 837 note 49. 

Conviction notwithstanding remote¬ 
ness 

Conviction of perjury in falsely 
denying previous conviction of an¬ 
other crime than that charged was 
held not manifestly wrong, notwith¬ 
standing remoteness of previous con¬ 
viction,—State V. Crabb, 163 A. S3, 
131 Me. 341. 

65- Neb.—Shevalier v. State, 123 N. 
W. 424, 85 Neb. 366, 19 Ann.Cas. 
361. 

48 C.J. p 837 note 60. 

66. U.S.—TJ. S. V. Harris, N.J., 61 
S.Ct. 217, 311 U.S. 292, 85 L.Ed. 
196. 

Colo.—Papas v. People, 55 P.2d 1330, 
followed in 55 P.2d 1337, 98 Colo. 
336. 

Idaho.—^State v, Terry, 295 P. 427, 50 
Idaho 283. 

Tex.—Polke v. State, 118 S.W.2d 
793, 134 Tex.Cr. 496. 

48 C.J. p 837 note 51. 

67. Cal.—^People v, Lem You, 32 P. 
11, 97 Cal. 224—People v. Low 
Ying, 66 P.2d 211, 20 Cal.App.2d 
39. 

D.C.—^U. S. V. Creech, D.C., 21 F. 
Supp. 439. 
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68. Mont.—State v. Hall. 292 P. 734, 
88 Mont. 297. 

68. Pa.—Commonwealth v. Kush, 17 
Pa.Dist. 225. 

48 C.J. p 837 note 53. 

Benial of assumed name 
Fact that accused had gone un¬ 
der assumed name was relevant, 
in criminal prosecution, as bearing 
on accused's credibility as witness: 
hence his false denial thereof con¬ 
stituted proper basis for perjury 
prosecution. 

U.S.—^U. S. V. Slutzky, C.C.A.Pa., 79 
F.2d 504. 

Ariz.—^Fletcher v. State, 12 P.2d 284, 
40 Ariz. 388. 

70. N.Y.—People v. Brill, 165 N.Y.S. 
65, 100 Misc. 92. 

48 C.J. p S37 note 54. 

Inadmissible evidence relative to 
credibility of witness as constitut¬ 
ing perjury see supra § 13. 

71. Pa.—Commonwealth v. Kuntz, 2 
Pa.L.J.R. 375, 4 Pa.L.J. 163. 

72. N.Y.—People v. Brill, 165 N.Y.S. 
65, 100 Misc. 92. 

73. N.Y.—People v. Teal, 89 N.E. 
1086, 196 N.Y. 372, 25 L.K.A.,N.S., 
120, 17 Ann.Cas. 1175. 

48 C.J. p 838 note 61. 

74- N.Y.—People v. Teal, supra. 

48 C.J. p 838 note 62. 

75. Tex.—Covey v. State, 5 S.W, 283, 
23 Tex.App, 388. 

76. VL—State v. Trask, 42 Vt. 152. 
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and an incompetent witness is sworn, his testimony 
cannot be criminal because in this case the incom¬ 
petency goes to the legal authority for administra¬ 
tion of the oath.'J'^ 

Irrelevant testimony. Irrelevant testimony, al¬ 
though false, may not be made the basis of a charge 
of perjury,'^® even though it is “material” in the 
sense of having probative force 

Testimony in rebuttal of irrelevant testimony is 
immaterial, and therefore perjury cannot be as¬ 
signed on it if false.so 

Testimony going to the admissibility of documen¬ 
tary evidence ordinarily is material. 

Error in the order of admission of testimony 
does not prevent such testimony from constituting 
perjury if false.^^ 

§ 15 , - Materiality to Particular Matters 

or Proceedings 

a. Criminal prosecutions 

b. Civil actions 

c. Other matters or proceedings 

a, Oriminal Prosecutioia^ 

(1) In general 

(2) Proceedings before grand jury 
(1) In General 

Particular statements have been held to be material 


or immaterial to criminal prosecutions for various of¬ 
fenses; and testimony tending to prove an alibi or bear¬ 
ing on the question of punishment is ordinarily deemed 
material. 

In accordance with, and subject to, the general 
rules with respect to the materiality of the state¬ 
ment, particular statements have been held to be 
material or immaterial to criminal prosecutions for 
various offenses.SS Testimony tending to prove an 
alibi is generally held material to a criminal prose¬ 
cution so as to sustain a charge of perjury based 
on its falsity.S4 Testimony bearing on the question 
of punishment is ordinarily deemed material.^5 

(2) Proceedings before Grand Jury 

On an investigation before a grand Jury of an alleged 
crime, any testimony tending to establish that such crime 
has or has not been committed or tending to impede 
or suspend the investigation is material, and perjury may 
be assigned thereon if the grand Jury has legal authority 
to inquire into the particular matter. 

On an investigation before a grand jury of an 
alleged crime, any testimony tending to establish ei¬ 
ther that such crime has been in fact committed, 
or that it has not been committed, is material, and 
perjury may be assigned on the testimony of a wit¬ 
ness before that -body which is willfully false in 
respect of any fact tending to establish or disprove 
the commission of such crime.^^ The question of 
materiality in such case is governed by the same 
rules as go-vern testimony in the trial of an issue 
in court. 87 The fact that, at the time the testimony 


77. Ky.—Commonwealth v, Brad¬ 
shaw, 276 S.W. 124, 210 Ky. 405. 

48 C.J. p 838 note 65. 

Legal provision for oath generally 
see infra § 20. 

78. U.S.—IT. S. V. Margolis, C.C.A. 
N.J., 138 F.2d 1002. 

48 C.J. p 833 note 6, p 838 note 67. 
Relevant testimony as material see 
supra § 11. 

78- N.Y.—People v. Barbuti, 202 N. 

T.S. 126, 207 App.Div. 285. 

48 C.J. p 838 note 68. 

SO. N.H.—State v. Brown, 38 A. 731, 
68 200 . 

81- Or.—State v. Stilwell, 221 P. 

174, 109 Or. 643. 

48 C.J. p 838 note 58. 

82. Miss.—^Slade v. State, 119 So. 
355. 

48 C,J. p 838 note 59. 

83. Statement held material in pros¬ 
ecution for: 

(1) Facilitating the transporta¬ 
tion, concealment, and sale of mor¬ 
phine hydrochloride.—Goins v. TJ. S., 
C.C.A.Va., 99 F.2d 147, certiorari 
granted 59 S.'Ct. 461, 306 U.S. 623. 
S3 L.Ed. 1028, certiorari dismissed 
59 S.Ct. 783, 306 U.S. 622, 83 L.Ed. 
1027. 


(2) Homicide. 

Ala.—Knight v. State, 1 So.2d 668, 
certiorari denied 1 So.2d 669, 241 
Ala. 152. 

Ga.—Moore v. State, 16 S.B.2d 237, 
65 Ga,App. 215. "" 

48 C.J. p 838 note 73 [h3. 

(3) Operating a motor vehicle 
while intoxicated.—^Wright v. State, 
3 So.2d 326, 241 Ala. 529. 

(4) Other offenses.—State v. 
Smith. 137 N.W. 295, 119 Minn. 107— 
48 C.J, p 838 note 73. 

Statement held immaterial in prose- 
‘ cntion for: 

(1) Unlawful transportation of a 
girl for immoral purposes.—^Pyle v. 
U. S., 156 F.2d 852, 81 U.S.App.I).C. 
209. 

(2) Other offenses.—Bledsoe v. 

State, 42 S.W. 899, 64 Ark. 474—48 

I C.J. p 839 note 74. 

Matter or proceeding in which state¬ 
ment is made and oath administer¬ 
ed as element of perjury see infra 
§§ 21, 23. 

84. Kan.—State v. Fail, 250 P. 311, 
121 Kan. 855. 

48 C.J. p 839 note 75. 

85. Ala.—^McDaniel v. State, 69 So. 
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351, 13 Ala.App. 318, certiorari 
denied 69 So. 1018, 193 Ala. 678. 

48 C.J. p 839 note 76. 

86. U.S.—U. S. V. Hirsch, C.C.A.N. 
T., 136 F.2d 976, certiorari denied 
64 S.Ct. 66, 320 U.S. 759, 88 L.Ed. 
452. 

Cal.—^People v. Curtis, 98 P.2d 228, 36 
Cal.App.2d 306. 

Me.—State v. True, 189 A. 831, 135 
Me. 96. 

Mo.—State v. Brinkley, 189 S.W.2d 
314. 354 Mo. 337. 

Wash.—State v. Sang, 51 P.2d 414, 
184 Wash. 444. 

48 C.J. p 839 note 78. 

Grand jury proceeding as matter or 
proceeding in which perjury may 
be committed see infra § 23 c. 

87. Fla.—Tindall v. State, 128 So. 
494, 99 Fla. 1132. 

Okl.—^Bennett v. District Court of 
Tulsa County, 162 P.2d 561, 81 Okl. 
Cr. 351. 

Testimony held material in investi¬ 
gation of: 

(1) Conspiracy.—Brzezinski v. IT. 
S., K.T., 198 F. 65, 117 C.C.A. 173— 
48 C.J. p 839 note 79. 

(2) Gambling.—State v. Carothers, 
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was given, file grand jury had already voted to in¬ 
dict in the case under consideration,®^ although it 
had not actually done so, but was still considering 
the case,®9 does not render such testimony imma¬ 
terial, so as to be incapable of supporting the charge 
of perjury. Likewise, a witness who falsely denies 
before the grand jury any knowledge of a fact ma¬ 
terial to the investigation may not defend a charge 
of perjury on the ground that the evidence sought 
from him would have been merely cumulative. 
Any testimony which might properly affect the 
bringing of an indictment is material,®^ irrespective 
of whether or not an indictment is found,®^ and 
irrespective of the guilt or innocence of accused.®® 
On the other hand, false testimony as to matters 
not pertinent to the investigation are immaterial 
and cannot constitute perjury.®^ If the grand 
jury has no legal authority to inquire into a par¬ 
ticular matter, false testimony in relation to such 
matter is immaterial.®^ 

Testimony tending to impede or suspend the in- 


§ 15 

vestigation is material to a grand jury inquiry.®® 

Form of qitestion. Even though the question 
asked is too general to form the basis for impeach¬ 
ment of the witness, a false answer thereto may 
be perjury.®*^ 

Meaning of point in question A statute re¬ 
quiring testimony to be material to “the point in 
question” has been construed as meaning by “point” 
the subject matter of the inquiry in a grand jury in¬ 
vestigation rather than the particular question 
asked.®® 

h. Civil Actions 

Particular statements have been held material or im¬ 
material to various civil actions or suits, as where they 
relate to the Issue of damages. 

In accordance with, and subject to, the general 
rules discussed supra §§ 11-14, particular state¬ 
ments have been held material or immaterial to 
various civil actions or suits.®® 

Testimony relevant to the issue of damages is 


138 P. 1077, 69 Or. 382—48 C.J. p 840 
-note 80. 

(3) Keeping a disorderly house.— 
State V. Burnett, 161 S.W. 680, 253 
Ho. 341—48 C.J. p 840 note 83. 

(4) Homicide.—State v. Kellis, 141 
N.B. 337, 193 Ind. 619—48 C.J. p 840 
note 81. 

(5) Smuggling.—^U. S. v. Mau Sing, 
^ Hawaii Fed. 385—48 C.J. p 840 
Tiote 82. 

(6) Violations of liquor laws.— 
State V. Ackerman, 113 S.W. 1087, 
214 Mo. 325. 22 L.R.A..]Sr.S., 1192— 
48 C.J. p 840 note 84. 

88. Mo.—State v. Lehman, 75 S.W. 
139, 175 Mo. 619—State v. Faulk¬ 
ner, 75 S.W. 116, 175 Mo. 546. 

89. Mo.—State v. Lehman, 75 S.W. 
139, 175 Mo. 619. 

‘90. Hawaii.—In re French, 28 Ha¬ 
waii 47, 56. 

Mo.—State v. Faulkner, 75 S^W. 116, 
175 Mo. 546. 

91. Vt.—State V. Sargood, 68 A. 
49, 80 Vt. 415, 130 Am.S.R. 995, 
18 Ann.Cas. 367. 

48 C.J. p 840 note 88. 

-92. Or.—State v. Carothers, 138 P. 
1077, 69 Or. 382. 

Actual effect of testimony as bear¬ 
ing on materiality generally see 
supra § 11. 

.93. Or.—State v. Carothers, supra. 
48 C.J. p 840 note 90. 

94. Fla.—^Rivers v. State, 164 So. 
544, 121 Fla. 887. 

»Okl-—^Bennett v. District Court of 
Tulsa County, 162 P.2d 561, 81 Okl. 
Cr. 351. 

-48 C.J. p 840 note 91. 


Irrelevant conclusion of witness 
Defendant's conclusions regarding 
reason why third person pleaded 
guilty to mail fraud indictment were 
irrelevant.—U. S. v. Otto, C.C.A.N.T., 
54 F.2d 277. 

95. Ill.—Pankey v. People, 2 Ill. 80. 
Okl.—Bennett v. District Court of 

Tulsa County, 162 P.2d 561, 81 
Okl.Cr. 351. 

Lack of authority as bearing on 
proceeding considered as element 
of crime of perjury see infra § 
23 c. 

96. Wash.—State v. Sang, 61 P.2d 
414, 184 Wash. 444. 

48 C.J. p 840 note 93. 

The test of materiality of alleged¬ 
ly false testimony given in grand 
jury investigation is whether testi¬ 
mony has a natural tendency to in¬ 
fluence, impede, or dissuade grand 
jury from pursuing its investiga¬ 
tion, and, if it does, an indictment 
for perjury may be predicated there¬ 
on.—La Salle v. XJ. S., C.C.A.Kan., 155 
F.2d 452—U. S. V. Hirsch, C.C.A.N,Y., 
136 F.2d 976, certiorari denied 64 S. 
Ct. 66, 320 U.S. 759, 88 L.Ed. 452— 
Carroll v. U. S., C,C.A.]Sr.T.. 16 F.2d 
951, certiorari denied 47 S.Ct. 477, 
273 U.S. 763, 71 L.Ed. 880. 

97- Tex.—*Bcott v. State, 160 S.W. 

960, 72 Tex.Cr. 26. 

48 C.J. p 840 note 94. 

98. Ind.—State v. Kellis, 141 N.E. 
337, 193 Ind. 619. 

48 C.J. p 841 note 96. 

99. Statement held material with 
respect to; 

(1) Annulment of marriage.—^Peo- 
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pie V, Godines, 62 P.2d 787, 17 Cal. 
App.2d 721—People v. Reitz, 261 P. 
526, 86 CaLApp. 791—48 C.J. p 841 
note 98 [a]. 

(2) Bankruptcy proceeding.—^Trav¬ 
is V. U. S., C.C.A.Okl., 123 P.2d 268 
—Wattenmaker v. U. S.. C.C.A.Pa., 
34 P.2d 741—48 C.J. p 841 note 98 
[c]. 

(3) Contributory negligence.—^Peo¬ 
ple V. Gray, 127 P.2d 72, 52 CaLApp. 
2d 620. 

(4) Custody of children.—^People 
V. Hickey, 61 P.2d 532, 16 CaLApp. 
2d 726, 

(5) Divorce suit.—Shelton v. State, 
26 So.2d 444, 157 Fla. 482—48 C.J. 
p 841 note 98 [f]. 

(6) Enforcement of replevin bond. 
—State V. Fasano, 177 A. 376, 119 
Conn. 455. 

(7) Mortgage foreclosure.—State 
V. Kemp, 20 P.2d 499, 137 Kan. 290— 
48 C.J. p 841 note 98 [j]. 

(8) Verification of receiver’s ac¬ 
counts on foreclosure.—^People v. Fa¬ 
ber, 14 N.T.S.2d 96, 257 App.Div. 473. 

(9) Other matters or proceedings. 
—^Fraser v. U. S., C.C.A.Tenn-, 145 
F.2d 145, certiorari denied 65 S.Ct. 
586, 324 U.S. 842, 89 L.Ed. 1403— 
48 C.J. p 841 note 98. 

Statement held immaterial with re¬ 
spect to: 

(1) , Wrongful cancellation of in¬ 
surance policies.—Stonebraker v. 
People, 4 P.2d 915, 89 Colo. 650. 

(2) Other matters or proceedings. 
—People v. Perazzo, 28 P. 62, 64 Cal. 
106—48 C.J. p 841 note 99. 
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material,1 as where it tends to aggravate^ or miti¬ 
gate® them. 

c. Other Matters or Proceedings 

Particular statements have been held material or 
immaterial to miscellaneous matters or proceedings, such 
as an application to serve as bail. 

In accordance with, and subject to, the general 
rules with respect to the materiality of the state¬ 
ment, particular statements have been held mate¬ 
rial or immaterial to miscellaneous matters or pro¬ 
ceedings.^ 

On an application to serve as hail false state¬ 
ments relative to the value of applicant’s property,^ 
or the nature of his title thereto,^ or the extent of 
his liabilities,7 are so far material as to constitute 
perjury. The fact that the testimony alleged to 
be false caused the court to accept the party as bail 
will not supply or constitute an equivalent for a 
want of materiality in the testimony charged to be 
false.® 


§16. - Knowledge of Materiality 

Knowledge of the materiality of a false statement is 
not an element of perjury. 

Knowledge of the materiality of a false state¬ 
ment is not an element of perjury.® 

§17. Knowledge and Intent 

a. In general 

b. Elements bearing on intent 

a. In G-eneral 

In order to constitute perjury op false swearing the 
false statement must be made with criminal intent, that 
is, it must be made with intent to deceive, and must be 
willfully, deliberately, knowingly, and corruptly false. 

In order to constitute perjury or false swearing 
the false statement must be made with criminal in- 
tent.i® In other words, the false statement must 
be made with intent to deceive;!^ and the state¬ 
ment must be willfully false and, likewise, the 


1, Iowa.—State v. Swafford, 67 N.W. 

284, 98 Iowa 362. 

48 ax p 841 note 2. 

fi. Ca.—Salmons v. Tait, SI Ga. 676. 

3. Iowa.—State v. Swafford, 67 N. 
W. 284, 98 Iowa 362. 

—State V. Snyder, 107 A. 167, 

93 Isr.J.Law IS, affirmed 109 A. 925, 

94 N.J.Law 277. 

48 G.J. p 841 note 4. 

4. Statement held material to or in: 

(1) Administrator’s affidavit to 
account against estate for claim aris¬ 
ing after he qualified.—^Weadock v. 
State, 36 S.W.2d 757, 118 Tex.Cr. 537. 

(2) Application for marriage li¬ 
cense.—Robinson v. TJ. S., 114 F.2d 
475, 72 APP.D.O. 254—48 C.J. p 841 
note 6 [k]. 

<3) Congressional subcommittee 
Investigation. 

■Cr.S.—IT. S. V. Norris, Neb.. 57 S.Ct. 
535, 300 U.S. 564, 81 L.Ed. 80S— 
Seymour v. U. S., C.C.A.Neb., 77 
F.2d 577, 99 A.L.R. SSO. 

D.a—U. S. V. Creech, 21 P. 

Supp. 439. 

(4) Election proceeding. 

U.S.—U. S. ex rel. Darcy v. Superin¬ 
tendent of County Prisons of Phil¬ 
adelphia, C.C.A.Pa., Ill P.2d 409, 
certiorari denied 61 S.Ct. 10, 311 
U.S. 662, 85 Lt.Ed. 425. 

Cal.—People v. Darcy, 139 P.2d 118, 
50 Cal.App.2d 342—People v. Todd, 
49 P.2d 611, 9 Cal.App.2d 237. 

48 C.J. p 841 note 6 [f j. 

(5) Investigation conducted by Se¬ 
curities and Exchange Commission. 
—Boehm v. U. S., C.C.A.Mo.. 123 P.2d 
791, certiorari denied 62 S.Ct. 626, 315 
U.S. 800, 86 D.Ed. 1200, rehearing de- j 
nied 62 S.Ct. 794, 315 U.S. 828, 86 


L.Ed. 1223—-Woolley v. U. S., C.C.A. 
Cal., 97 P.2d 258, certiorari denied 
59 S.Ct. 73, 305 U.S. 614, 83 L.Ed. 391. 

(6) Proceeding to determine tax li¬ 
ability.—U. S. V. Goldstein, C.C.A.N. 
T., 168 P.2d 666. 

(7) Proceeding to show cause why 
defendant should not be punished 

I for contempt for failure to pay ali¬ 
mony.—People V. Rosen, 66 P.2d 
I 1208, 20 CaLApp.2d 445. 

(8) Proof of soldier’s compensa¬ 
tion claim.—State v. Whitlock, 27 P. 
2d 262, 138 Kan. 602. 

(9) Registration under Alien Reg¬ 
istration Act.—^U, S. V. Doshen, C.C, 
A.Pa., 133 F.2d 757. 

(10) Other matters or proceedings. 
— U. S. V. Abelow, D.C.N.T., 14 F. 
Supp. 304—48 C.J. p 841 note 6. 
Statement held immaterial to or in: 

(1) Claim for war risk insurance, 
—Hill V. U. S., C.C.A.Kan., 54 F.2d 
599. 

[ (2) Election proceedings. 

Cal.—People v. Schweichler, 117 P. 

! 939, 16 Cal.App. 738. 

Pla.—Deavine v. State, 133 So. 870, 

! 101 Fla. 1370. 

48 C.J. p 841 note 7 [a]- 

Pailure to deny allegation on which 
order issued 

False testimony in proceeding to 
show cause why defendant should 
not be punished for contempt for 
failure to pay alimony was not ren¬ 
dered immaterial as respected charge 
of perjury based thereon, because 
defendant had not denied allegations 
in the affidavit on which the ordei 
to show cause was issued.—People v 
Rosen, 66 P.2d 1208, 20 Cal.App.2Q 
445. 


5. Mass.—Commonwealth v, But- 
land, 119 Mass. 317. 

N.T.—People v. Davis, 107 N.Y.S. 
426, 122 App.Div. 569, 21 N.T.Cr. 
573, affirmed 84 N.E. 1116, 191 N. 
T. 514. 

e. Ill.—People V. Gazelle, 132 N.E. 

273, 289 Ill. 58. 

48 C.J. p 842 note 9. 

7. Mich.—People v. Almashy, 201 N. 
W. 231, 229 Mich. 227. 

8. Ill.—Pollard v. People, 69 Ill. 
148. 

9. Cal.—^People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 

48 C.J. p 842 note 13. 

Knowledge of falsity see infra § 17. 

10. Ind.—Davis v. State, 34 N.E.2d 
23, 218 Ind. 506. 

48 C.J. p 828 note 39. 

Intent to use affidavit as essential to 
perjury in making false affidavit 
see infra § 21 b. 

11- Ga.—^Herring v. State, 46 S.E. 
876, 119 Ga. 709. 

Ill.—People V. Glenn, 128 N.E. 532, 
294 Ill. 333. 

Inference of intent 
Intent can be inferred from the 
giving of wilfully false testimony 
reasonably calculated to mislead 
trier of facts on a material question. 
—Davis V. State, 34 N.E.2d 23, 218 
Ind. 506. 

12. Cal.—^Bx parte Lindley, 177 P. 
2d 918, 29 CaL2d 709—People v, 
Darcy, 139 P.2d 118, 59 Cal.App.2d 
342—People v. Nelson, 97 P.2d 
1043, 36 Cal.App.2d 515. 

Fla.—Corpus Juris cited in Keir v. 
State, 11 So.2d 886, 888, 152 Fla. 
389. 
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false statement must be deliberately,^3 knowingly 
ly,i4 and corruptlyi^ false. In characterizing the 
essential intent the courts have stated that defend¬ 
ant must be shown to have sworn knowingly and 
corruptly,willfully and knowingly,willfully and 
deliberately,16 willfully and contrary to oath,19 will¬ 
fully and corruptly,20 willfully, corruptly, and inten¬ 
tionally,^! or willfully, corruptly, and maliciously.22 
Terms defined. It has been held that “willfully” 
means intentionally,23 deliberately,with evil in¬ 
tent and legal malice with the consciousness 
that the alleged perjurious statement was false 
with the consciousness that the witness did not 
know that it was true and with the intent that it 
should be received as a statement of what was true 
in fact;27 and that the term implies a purpose 
of willingness to commit the act,28 and is equivalent 
to “knowingly.”69 should be differentiated from 
the same word when used in an indictment charging 
a fraudulent purpose.^o The word “deliberately” 
implies meditated as distinguished from inadvert¬ 
ent action. 61 

b. Elements Bearing on Intent 

(1) Knowledge of falsity or ignorance 
of truth 


(2) Honest mistake 

(3) Mental and physical condition 

(4) Duress and threats 

(5) Advice of counsel 

(6) Withdrawal or correction of false 

statement 

(1) Knowledge of Falsity or Ignorance of 
Truth 

Under the rule that in order to constitute perjury 
a false statement must be knowingly false, it must ap¬ 
pear that the accused knew his statement to be false or 
was consciously ignorant of its truth. Thus, according 
to some authorities, perjury may consist in the positive 
affirmation of a fact of the truth or falsity of which the 
speaker is consciously ignorant, although it has been 
held that reasonable ground for believing the statement 
to be true may furnish an adequate defense; and a reck¬ 
less statement made in ignorance of its falsity, but with 
,an honest belief in its truth, is not perjury under the 
rule followed in some Jurisdictions. 

Under the rule that, in order to constitute per¬ 
jury, a false statement must be knowingly false, 
it must appear that accused knew his statement to 
be false or was consciously ignorant of its truth.62 
Thus, perjury may consist in the positive affirma¬ 
tion of a fact of the truth or falsity of which the 
speaker is consciously ignorant,63 although there is 


Idaho.—State v. Lowe, 88 F.2d 502, 
60 Idaho 98. 

Ky.—^Wheeler v. Commonwealth, 59 
S.'W.2d 992. 248 Ky. 728, 

N.Y.—People v. Kresel, 264 N.Y.S. 
464, 147 Misc. 241. 

W.Va.—State v. Rhome, 156 S.E, 69, 
109 W.Va, 724. 

48 O.J. p 828 note 42. 

Statements made under duress or 
threats see infra subdivision b (4) 
of this section. 

13. Tex.—Ferguson v. State, 35 S.W. 
369, 36 Tex.Cr. 60. 

14. U.S.—U. S. V. Otto, C.C.A.N.Y., 
54 F.2d 277. 

Cal.—People v. Nickell, 70 P.2d 659, 
22 Cal.App,2d 117. 

Fla.—Keir v. State, 11 So.2d 886, 152 
Fla. 389. 

Ga.—Hicks v. State, 21 S.E.2d 119, 
67 Ga.App. 485—Stokes v. State, 2 
S.E.2d 674, 59 Ga.App. 878. 

Ky.—Sams v. Commonwealth, 133 S. 
W.2d 539, 280 Ky. 378. 

Minn.—In re Priebe, 290 N.W. 552, 
207 Minn. 97. 

N.Y.—People v. Faber. 14 N.Y.S.2d 
96, 257 App.Div. 473. 

Okl.—Scott V. State. 02 P.2d 847, 66 
Okl.Cr. 441. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705. 357 Pa. 378—Com¬ 
monwealth V. Brown, 28 A.2d 269, 
149 Pa.Super. 130, reversed on 
other grounds 20 A.2d 793, 346 Pa, 
192. 

48 C.J. p 829 note 60, 


15. U.-S.—Butler v. McKey, C.C.A. 
Cal., 138 P.2d 373. certiorari de¬ 
nied 64 S.Ct. 636, 321 U.S. 780. 88 
L.Ed. 1073. 

Ky.—^Wheeler v. Commonwealth, 59 
S.W.2d 992, 248 Ky. 728. 

N.Y.—^People v. Kresel, 264 K.Y.S. 

464, 147 Mise. 241. 

48 O.J. p 829 note 45. 

Corrupt motive see infra § 18. 

16. Ga.—Hicks v. State, 21 S.E.2d 
113, 67 Ga.App. 475. 

48 C.J. p 829 note 46. 

17. U.S.—Llanos-Senarillos v. XT. S., 
C.A.Cal., 177 F.2d 164. 

Cal.—^People v. Darcy, 139 P.2d 118, 
59 Cal.App.2d 342. 

N.Y.—^People v. Smilen, 33 N.Y.S.2d 
803. 

48 C.J. p 829 note 47. 

18. Tex.—^Johnson v. State, 160 S. 
W. 964, 71 Tex.Cr. 428—Garza v. 
State. Cr., 47 S.W. 983. 

19. Okl.—Campbell v. State, 214 P. 
738, 23 Okl.Cr. 250. 

20. U.S.—Smith v. U. S., C.C.A. 
Ohio, 159 ’F.2d 118. 

N.C.—^State v. Dowd, 161 S.E. 205, 
201 N.C. 714. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

Wis.—State v. Evans, 282 N.W, 555, 
227 Wis. 405. 

48 C.J. p 829 note 50. 

21. Iowa.—State v. Loos, 123 N.W. 
962, 145 Iowa 170. 

22. Puerto Rico.—^People v. Pellot, 

^ 15 Puerto Rico 423. 
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23. Cal.—^People v. Darcy, 139 P. 
2a 118, 59 Cal.App.2d 342. 

24. Ga.—Hicks v. State, 21 S.E.2d 
113, 67 Ga.App. 475. 

48 C.j. p 829 note 54. 

25. Tex.—Welch v. State, 157 S.W. 
946, 71 Tex.Cr. 17, 19. 

48 C.J. p 829 note 55. 

G-nilty mind is a fundamental in¬ 
gredient of the crime.—People v. 
Smilen, 33 N.Y.S.2d 803. 

26. Cal.—^People v. Tolmachoff, 138 
P.2d 61, 58 Cal.App.2d 815. 

27. Cal.—People v. Tolmachoff, su¬ 
pra. 

28. Ariz.—^Ayers v. State, 178 P. 
782, 20 Ariz. 189. 

Cal.—People v. Von Tiedeman, 52 
P. 155, 120 Cal. 128. 

29. Cal.—People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 

Tex.—Garza v. State, Cr., 47 S.W. 
983. 

48 C.J. p 829 note 57. 

30. Cal.—^People v. Darcy, 139 P.2d 

118, 59 Cal.App,2d 342. 

31. Tex.—Welch v. State, 157 S.W. 
946, 71 Tex.Cr. 17, 19—^Ferguson 
V. State, 35 S.W. 369, 36 Tex.Cr. 
60. 

48 C.J. p 829 note 58. 

32. Ga.—^Hicks v. State, 21 S.E.2d 

119, 67 Ga.App. 485. 

Ky.—^Wheeler v. Commonwealth, 59 
S.W.2d 992, 248 Ky. 728. 

48 C.J. p 829 note 61. 

33. U.S.—Butler v. McKey, C.C.A. 
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also authority to the contrary.^^ In the absence of 
a bona fide belief in the truth of a statement, igno¬ 
rance of its falsity is no excuse, 35 but reasonable 
ground for believing the statement to be true may 
furnish an adequate defense.^® Under statutes so 
providing it has been held that an unqualified state¬ 
ment of what one does not know to be true is equiv¬ 
alent to a statement of that which he knows to be 
false but such a provision must be read in con¬ 
nection with the statutes defining perjury, and un¬ 
der such statutes no one can be convicted unless 
such statement was made willfully,38 maliciously,39 
and corruptly.'^® 

Reckless statements, A reckless statement made 
in ignorance of its falsity, but with an honest, al¬ 
though unreasonable, belief in its truth, is not per¬ 
jury under the rule followed in some jurisdic¬ 
tions and, according to this view, the negli¬ 
gent failure to ascertain the truth of what one ac¬ 
tually believes, on unsufficient grounds, is not crim- 
inal.'^^ In other jurisdictions, however, it has been 
held that the positive affirmation of the truth of a 
statement false in fact and mistakenly believed to 
be true without reasonable cause for such belief 

is perjury.^3 


(2) Honest Mistake 

A false statement which was obviously the result of 
an honest mistake is not perjury. 

A false statement which was obviously the result 
of an honest mistake,such as one which has been 
made inadvertently'^ s or under agitation,^® is not 

perjury. An assumption that a pardon justifies 
an alleged mistake in making .an affidavit that de¬ 
fendant had never been convicted of a felony has 
been held untenable. 

An illiterate person who swears to the contents 
of a false affidavit, relying in good faith on the 
representations of others as to its contents and 
believing it to be true, is not guilty of perjury.‘^3 

(3) Mental and Physical Condition 

Insanity depriving the accused of mental power, or 
Incapacity arising from the use of liquor or drugs render¬ 
ing the accused incapable of having the necessary In¬ 
tent, is a defense, but mere physical illness ordinarily 
is not a defense to a charge of perjury. 

Insanity depriving accused of the mental power 
to distinguish right from wrong,49 or impairing his 
memory as to the matters stated,50 precludes the 
deliberation and knowledge essential to commission 
of the crime of perjury. Mere physical illness, how¬ 
ever, is ordinarily no defense.®^ 


Cal., 138 F.2d 373, certiorari de¬ 
nied 64 S.Ct. 636, 321 U.S. 780, 88 
L,.Ed. 1073. 

Cal.—People v. Affnew, 176 P.2d 724, 
77 Cal.App.2d 748. 

Ga.—^Hicks v. State, 21 S.E.2d 119, 
67 Ga.App. 485—^Hicks v. State, 
21 S.E.2d 113, 67 Ga.App. 476. 
Pa.—Commonwealth, v. Antico, 22 A. 
2d 204, 146 Pa.Super. 293—Com¬ 
monwealth V, Baltosser, 14 Pa. 
Dist. &Co. 42, 33 Dauph.Co. 297. 

48 €.J. P 829 note 63. 

True statement believed false or not 
known to be true see supra § 8 a. 

34. Tex.—Gibson v. State, App., 15 
S.W. 118. 

35. Cal.—People v. Phillips, 205 P. 
40, 56 Cal.App. 291. 

48 C.J. p 830 note 65. 

36. Ga.—Corpus J'uris guoted in 
Stokes V. State, 2 S.E.2d 674. 676, 
59 Ga.App. 878. 

Mont.—^In re McCue, 261 P. 341, 80 
Mont. 637. 

48 C.J. p 830 note 66. 

37. Cal.—^People v. Agrnew, 176 P. 
2d 724, 77 Cal.App.2d 748—^People 
V. TolmachofC, 138 P.2d 61. 58 Cal. 
App. 2d 815. 

48 C.J. P 830 note 68. 

38- Cal.—People v. Nelson, 97 P.2d 
1043, 36 Cal.App.2d 615. 

48 C.J. p 830 note 69, 


39. Puerto Rico.—^People v. Pellot, 
15 Puerto Rico 423. 

40. Okl.—^Pilgrim v. State, 104 P. 
383, 3 Okl.Cr. 49. 

48 C.J. p 830 note 71. 

41. Okl.—Scott V. State, 92 P.2d 
847, 66 Okl.Cr. 441. 

48 C.J. p 830 note 72. 

XXL California 

(1) Perjury cannot be willful 
where the oath is according' to be¬ 
lief and conviction of witness as to 
its truth, and reckless disregard of 
truth by witness who has no belief 
that he is swearing falsely is not 
perjury, although his testimony is 
in fact false, and he would have 
made it true if he had used caution. 
—^Ex parte Liindley, 177 P.2d 918, 29 
Cal.2d 709—^People v. Von Tiedeman, 
52 P. 155, 120 Oal. 128. 

(2) But it has been said that a 
reckless statement in a judicial pro¬ 
ceeding which is not known to be 
true is perjury if in truth such 
averment is false.—^People v. Ag- 
new, 176 P.2d 724, 77 Cal.App.2d 748. 

42. Ariz.—^Ayers v. State, 178 P. 
782, 20 Ariz. 189. 

48 C.J. p 830 note 73. 

43. Pa.—Commonwealth v. Billings¬ 
ley. 54 A.2d 705, 357 Pa. 378— 
Commonwealth v. Baltosser, 14 
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Pa.Dist. & Co. 42, 33 Dauph.Co, 

297. 

48 C.J. p 830 note 74. 

EcLiiivalent to knowledge of falsity 
Giving testimony under oath in 
reckless disregard of its truth or 
falsity is equivalent to giving tes¬ 
timony with knowledge of its fal¬ 
sity.—Montgomery v. Dennison, 69 
A.2d 520. 363 Pa. 255. 

44. U.S.-^Seymour v. U. S., C.C.A. 
Neb., 77 F.2d 577, 99 A.L.R. 880. 

Ga.—Hicks v. State, 21 S.E.2d 113, 
67 Ga.App. 475. 

Okl.—Scott V. State, 92 P.2d 847, 66 
Okl.Cr. 441, 

48 C.J. p 830 note 75. 

45. N.Y.—^People v. Corrigan, 87 N. 
E. 792, 195 N.Y. 1. 

46. Ga.—^Hicks v. State, 21 S.B.2d 
113, 67 Ga.App. 475. 

48 C.J. p 831 note 77. 

47. Tex.—May v. State, 67 S.W. 2d 
266, 125 Tex.Cr.R. 194. 

48. Ga.—Davis v. State, 67 S.E. 839, 
7 Ga,App. 680. 

48 C.J. p 831 note 79. 

49. Tex.—^Welch v. 'State, 157 S.W. 
946, 71 Tex.Cr. 17. 

50. Pla.—Deaptrot v. State, 40 So. 
616, 51 Fla. 57. 

51. Tex.—Welch v. State, 157 S.W. 
946, 71 Tex.Cr. 17. 

48 C.J. p 831 note 82. 
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Incapacity arising from the use of liquor^^ or 
drugs,53 rendering accused incapable of having the 
necessary intent, is a valid defense. 

(4) Duress and Threats 

A false statement made under duress is not perjury, 
but threats falling short of actual duress are no defense, 
and neither Is legal compulsion. 

A false statement made under duress is not per¬ 
jury,but threats falling short of actual duress are 
no defense.^® Legal compulsion to testify against 
the will or desire of the witness is not duress pre¬ 
venting a false statement from being perjury.56 
It is immaterial whether the witness appeared and 
testified voluntarily or under compulsion of a 

subpoena. 5 7 

(5) Advice of Counsel 

Advice of counsel as to matters presenting a ques¬ 
tion of law may constitute a defense to a charge of per¬ 
jury. 

I? one accused of perjury or false swearing fully 
and in good faith lays the facts before counsel, and 
on them is advised, as a matter of law, that a cer¬ 
tain statement may be made which will be the truth, 
and, acting on this advice, the client swears to the 
statement, believing that he has been correctly ad¬ 
vised, it may not be said that the oath is willfully 
and corruptly false, and hence a charge of perjury 
may not be predicated on it^s If, however, he fails 
to communicate all the material facts within his 
knowledge, advice of counsel furnishes him no de¬ 
fense nor is such advice a defense where it was 
sought as a mere cover to secure immunity from the 
penalty of the crime.^o Advice of counsel as to a 


matter presenting no question of law is not a de- 
fense.®! 

(6) Withdrawal or Correction of False 
Statement 

Withdrawa-I or correction of a false statement, or a 
bona fid© but incompleted attempt to correct, may show 
absence of criminal intent essential to perjury. 

The correction of an innocent mistake or the 
elaboration of an incomplete answer may demon¬ 
strate that there was no wullful intent to swear 
falsely.®2 Even a bona fide but incompleted at¬ 
tempt to correct false testimony may show absence 
of the criminal intent essential to perjury,®^ al¬ 
though it has been held that an attempt to correct 
testimony knowingly falsely given has no effect on 
the existence of perjury in knowingly giving the 
false testimony.®^ The point has been held to de¬ 
pend on the facts of the case.®^ If the witness 
withdraws the false testimony of his own volition 
and without delay, the false statement and its with¬ 
drawal may be found to constitute one inseparable 
incident out of which an intention to deceive can¬ 
not rightly be drawn.®® Where, however, the with¬ 
drawal and the recanting followed only after he 
knew that his false testimony would not deceive, 
he is not absolved of his guilt, according to one 
view,®*^ although, as discussed supra § 8 c, the rule 
in some jurisdictions is that perjury will not be 
predicated on any false statements corrected be¬ 
fore submission of the case in which they were 
made. 

§ 18. Motive 

While there are decisions holding that corrupt motive 


52. Ky.—W i 11 i a m s 
wealth, 68 S.W. 871, 
24 Ky.L. 465. 

Ohio.—^Lytle v. State. 
196. 

48 C.J. P 831 note 83. 

53. Ky.—W i 1 1 i a m s 
wealth, 68 S.W. 871, 
24 Ky.L. 465. 

48 C.J. P 831 note 84. 


V. Common- 
113 Ky. 652, 

31 Ohio St. 


V. Common- 
113 Ky. 652, 


54. TJ.S,—^U, S. V. Howard, D.C. 
Tenn., 132 P. 325. 

Oal.—^People v. Nickell, 70 P.2d 659, 
22 Cal.App.2d 117. 

48 CJ". P 831 note 86. 

55. Miss.—^Bain v. State, 7 'So. 408, 
67 Miss. 557. 

4a C.J. p 831 note 87. 


56. Tex.—Hardin v. State, 211 S.W. 

233, 85 Tex.Cr. 220, 4 A.Li.R. 1308. 
48 C.J. P 831 note 88. 


57, Mass.—Commonwealth v. Knight, 
12 Mass. 274, 7 Am.D. 72. 


58. Ga."—Corpus Juris quoted in 


Stokes V. State, 2 S.E.2d 674, 676, 
59 Ga.App. 878. 

W.Va.—State v. Rhome, 156 S.K 69, 
109 W.Va. 724. 

48 C.J. p 831 note 91. 

59. Mo.—State v, Allen, 69 S.W. 
604, 94 Mo.App. 508. 

60. N.T.—Tuttle V. People, 36 N.T. 
431. 

Tex.—Welch v. State, 157 'S.W. 946, 
71 Tex.Cr. 17. 

48 C.J. p 831 note 93. 

61. Ala.—Barnett v. State, 7 So. 
414, 89 Ala. 165. 

Conclusions of law as subject mat¬ 
ter of perjury see supra § 5. 

62. U.S.—^U. S. V. Norris, Neb., 57 
S.Ct. 535, 300 U.S. 564, 81 L.Ed. 
808. 

False statement subsequently cor¬ 
rected as subject of perjury gen- 
1 erally see supra 5 8 c. 

63- Okl.—Thrasher v. State, Cr., 
237 P. 139. 

Pa.—Corpus Juris quoted la Com¬ 
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monwealth v. Irvine, 14 Pa.Dist. 
&Oo. 275, 276. 

48 C.J. p 828 note 36. 

64. U.S.—Seymour v. U. S., C.C.A. 
Neb., 77 P.2d 577. 99 A.L,.R. 880. 

65. Cal.—^Llanos-Senarillos v. U. S., 
C.A.Cal., 177 F.2d 164. 

66. U.S.—^Llanos-Senarillos v. U. S., 
supra. 

67. U.S.—^Llanos-Senarillos v. U. S., 
supra. 

Ketractiou under pressure 

Where police officer of long ex¬ 
perience falsely swore as to his abil¬ 
ity to identify a certain person be¬ 
cause he did not want to get the 
person in trouble and told the truth 
only under pressure but made no in¬ 
nocent mistake and told no unin¬ 
tentional falsehoods, officer was 
guilty of false swearing, and was 
■ not relieved of responsibility by re¬ 
tracting former false statement and 
I telling the truth.—State v. Kowalc- 
zyk, 68 A.2d 835, 3 N.J. 51. 
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In Indispensable to perjury, generally the specific motive 
or ultimate object to be attained by the false statement 
Is immaterial to the commission of the crime. 

While there are some statements to the effect 
that corrupt motive is indispensable to perjury, 
nevertheless, under the g-eneral rule, the specific mo¬ 
tive®® or ultimate object to be attained b}" the false 
statement*^® is immaterial to the commission of the 
crime, where the necessary criminal intent and 
other elements of the crime are present. Thus, a 
false statement need not be made for the purpose 
of injuring- another in order to constitute per¬ 
jury. 

§ 19. Damage or Prejudice 

Generally it Is not necessary that the false oath be 
credited, or that the party against whom it is given be 
prejudiced thereby, or that injury shall have actually oc¬ 
curred as a result of the false statement. 

While it has been said that the false oath, in 
order to constitute perjury, must be material to 
the issue, and, therefore, prejudicial to some one, *^2 
generally it is not necessary that the false oath 
be credited, or that the party against whom it is 
given be prejudiced thereby,'^® or that injury shall 
have actually occurred as a result of the false state¬ 
ment,74 since the prosecution is not grounded on 


the damage to the party, but on the abuse of pub¬ 
lic justice.75 

§ 20. Legal Provision for Oath 

a. In general 

b. False swearing 

c. Second degree perjury 

a. In General 

A voluntary oath neither required nor authorized or 
provided for by law cannot constitute perjury, but in 
order to constitute perjury the oath must have been ad¬ 
ministered on an occasion permitting of its lawful ad¬ 
ministration. 

A voluntary oath neither required nor author¬ 
ized, that is, not provided for, by law, cannot con¬ 
stitute perjury.76 The oath must have been admin¬ 
istered on an occasion permitting of its lawful ad¬ 
ministration. 77 In other words, it must appear that 
the oath is material in the sense of being required 
by law.7S The oath is '^required by law'* if the 
statement must be sworn to before it can be used 
for the legal purpose intended.79 It is not neces¬ 
sary that the oath be required by statute law,®® it 
being sufficient if it is required under decisions of 
the courts, which constitute a part of the laws pur¬ 
suant to which a sworn statement must be made in 
order to constitute perjury.®^ An oath required 


68. OkL—Scott V. state, 92 P.2d 
847, 66 OkLCr. 441. 

48 CJ..P 832 note 95. 

Corrupt purpose is essential in¬ 
gredient of crime.—^Wheeler v. Com¬ 
monwealth, 59 S.W.2d 992, 24S Ky. 
728. 

89. Ind.—State v. Malone, 93 lsr.E!. 

170, 174 Ind. 746. 

48 C.J. p 832 note 97. 

Intent as element of offense see su¬ 
pra § 17. 

70. N.Y.—^People v. Corrigan, 87 N. 
E. 792, 195 N.Y. 1. 

48 C.J. p 832 note 98. 

71. Cal.—^People v. Darcy, 139 P.2d 
118, 59 CaLApp.2d 342. 

72. Cal.—^People v. Brophy, 120 P. 
2d 946, 49 Cal.App.2d 15—^People v. 
Planer, 72 P.2d 767, 23 Cal.App.2d 
251. 

Actual effect of statement as bear¬ 
ing on materiality see supra § 11. 

73. Okl.—Meyers v. XJ. -S., 48 P. 
186, 5 Okl. 173. 

48 C.J. p 842 note 15. 

74. Cal.—^People v. Darcy, 139 P. 
2d 118, 59 Cal.App.2d 342. 

75. Vt.—State v. Rowell, 47 A. Ill, 
72 Yt 28, 82 Am.S.R. 918. 

48 C.J. p 842 note 15. 

76. U.S.—^Bobnett v. United States, 
Idaho, 169 F. 778, 95 C.C.A. 244. I 


Cal.—^People v. French, 26 P.2d 310, 
134 CaLApp. 694. 

Okl.—^Ex parte Pack, 1 P,2d 817, 51 
Okl.Cr. 277—Morgan v. State, 282 
P. 1110, 45 Okl.Cr. 268. 

Pa.—Commonwealth v. Stiles, 97 Pa. 
Super. 559. 

Vt.—State V. Baldwin, 194 A. 372, 
109 Vt. 143. 

48 C.J. p 842 note 18. 

Administration and form of oath 
see infra § 24, 

Promissory and official oaths see 
supra § 6. 

Material added to prescribed oath 
An administrative officer cannot 
add to the content of an oath pre¬ 
scribed by statute so as to make 
falsification of the additional in¬ 
formation perjury.—Shelton v. XJ. S., 
165 P.2d 241, 83 U.S.App.D.C, 32. 

iFalse affidavit executed by stran¬ 
ger to application for marriage li¬ 
cense, impersonating one of parties, 
is nullity and cannot support per¬ 
jury charge.—^Milligan v. State, 137 
So. 388, 103 Fla. 295. 

77. D.G. —Shelton v. XJ. S., 165 F.2d 
241, S3 U.S.App.D.a 32. 

48 C.J. p 842 note 19. 

Oath regnired by unauthorized of- 
czal 

An official without power to make 
regulations cannot require an oath 
so as to bring it within scope of 
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perjury statute.—Shelton v. XJ. S., 
supra. 

78. Cal.—People v. Ziady, 64 P.2d 
425, 8 Cal.2d 149, 108 A.L.R. 1234 
—<Jorpus Juris cited in People v. 
Godines, 62 P.2d 787, 789, 17 Cal. 
App.2d 721. 

D.C.—Shelton v. U. S., 165 P.2d 241, 
83 U.S.App.D.C, 32. 

Fla.—Milligan v. State, 137 'So. 388, 
103 Fla. 295. 

Vt.—State V. Baldwin, 194 A. 372, 
109 Vt. 143. 

48 C.J. p 842 note 21. 

Materiality of statement see supra 
§§ 9-16. 

Answers to interrogatories 

Even if answers given by plain¬ 
tiff corporation to interrogatories 
submitted under federal rule were 
false, it could not be called perjury, 
since perjury is willful giving of 
false testimony under oath, and the 
answers to interrogatories were not 
required to be under oath.—Crosley 
Radio Corporation v. Hieb, D.C. 
Iowa, 40 F.Supp. 261. 

79. Tex.—Dangford v. State, 9 Tex. 
A. 283, 

48 C.J. p 843 note 22. 

80. La.—State v. Varnado, 97 So 
865, 154 La. 575. 

81- La.—State v. Varnado, supra. 
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by county ordinance is an oath which may by law be 

administered.^^ 

An oath authorized by necessary implication may 
serve as the basis of a prosecution for perjury.®^ 

If an oath is permitted, although not required by 
statute, intentional false swearing therein is per¬ 
jury. 

Oath forbidden by statute may not serve as the 
basis for a charge of perjury.S^ 

Oaths required by regulation of a governmental 
department, without aid of statute, are not so far 
authorized by law as to furnish the foundation of a 
prosecution for perjury, -86 but oaths required by 
departmental regulation pursuant to statute express¬ 
ly or by necessary implication authorizing such 
regulation are so far authorized by law as to fur¬ 
nish adequate basis for a charge of perjury. 

Subsequent statute. Oath authorized by statute 
subsequent to enactment of the perjury statute may 
constitute perjury. 88 

Unconstitutionality of statute. One who takes 
an oath to tell the truth and thereupon swears 
falsely cannot defend against indictment for per¬ 
jury on the ground that he believed the statute au¬ 
thorizing the taking of his testimony was unconsti- 
tutionaL®^ When he commits the perjury, his of¬ 
fense is complete, even though the statute is sub¬ 
sequently found to be unconstitutional. 

Lazvs of foreign jurisdiction. A willful false 
oath taken in one state pursuant to the laws of 
another may be the subject of a prosecution for 
perjury in the former.91 

b. False Swearing 

A voluntary oath, not required by law, may constitute 


false swearing; but, under a statute providing for punish¬ 
ment of false swearing on a subject on which the affiant 
can legally be sworn or on which he is required to be 
sworn, the crime cannot be committed in the absence of 
both requirements- 

A voluntary oath, not required by law, may con¬ 
stitute false swearing.92 Under a statute providing 
for punishment of false swearing on a subject on 
which affiant can legally be sworn or on which he 
is required to be sworn, the crime of false swearing 
cannot be committed in the absence of both of such 
statutory requirements;99 but it has been said that, 
even though the subject was not one on which 
affiant could legally be sworn, the crime of false 
swearing may be committed if the false testimony 
was on a subject on which affiant was required to 

be sworn.9 4 

c. Second Degree Perjury 

Under some statutes the crime of second degree per¬ 
jury consists of false swearing in any matter whatso¬ 
ever, even though the oath was not required by law. 

A statute, defining second degree perjury as a 
knowingly false statement made under oath by ''a 
volunteer,” has been construed as rendering sec¬ 
ond degree perjury false swearing in any matter 
whatsoever,95 even though the oath was not re¬ 
quired by law.96 Courts construing this statute 
have stated that second degree perjury is equiva¬ 
lent to the crime called “false swearing” in other 
jurisdictions.97 

§ 21. Matter or Proceeding in Which State¬ 
ment Is Made 

a. In general 

b. Affidavits, certificates, and depositions 


82. Cal.—People v. Ziady, 64 P.2d 
425, 8 Cal.2d 149, 108 A.L.R. 1234. 
S3. U.S.—U. S. V. Nelson, B.C.Ida- 

ho, 199 F. 464. 

48 C.J. p 843 note 25. 

84. Cal.—Corpus Juris cited iu Peo¬ 
ple V. Godines, 62 P.2d 787, 789, 
17 Cal.App.2d 721. 

48 C.J. p 843 note 26. 

85. Tex.--Biard v. State, 113 S.W. 
275, 54 Tex.Cr. 440. 

48 C.J. p 843 note 27. 

86. U.S.—U, S. >v. Manion, D.C. 
Wash., 44 F. 800. 

San.—Corpus Juris quoted iu State 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

87. U.S.—Boehm v. U. S., C.C.A.Mo., 
123 P.2d 791, certiorari denied 62 
S.Ct. 626, 315 U.S. 800, 86 L.Ed. 
1200, rehearing ' denied 62 S.Ct. 
794, 316 U.a 828, 86 L.Ed. 1223— 
U. S. V. Abelow, D.C.N.Y., 14 F. 
Supp. 304. 


Kan.—Corpus Juris quoted iu State 
V. Whitlock, 27 P.2d 262, 263, 138 
Kan. 602. 

48 C.J. p 843 note 29. 

88. U.S.—TJ. S. V. Nihols, C.C.Mich., 
27 F.Cas.No.15,880, 4 McLean 23. 

48 C.J. p 843 note SO. 

89. U.S.—Boehm v. TJ. S., C.C.A. 
Mo., 123 F.2d 791, certiorari de¬ 
nied 62 S.Ct. 626, 315 U.S. 800, 86 
L,Ed. 1200, rehearing denied 62 
S.Ct. 794, 315 U.S. 828, 86 L.Ed. 
1223, 

90. U.S.—^Boehm v. U. S., supra. 

91. N.Y.—^People v. Martin, 67 N.E. 
589, 175 N.Y. 315, 96 Am.S.R. 628. 

48 C.J. p 843 note 31, 

State officer authorized to adminis¬ 
ter oath under laws of United 
‘States see infra § 24 h (1>. 

92. Tex.—Comme.rcial Cas. Ins. Co. 
V. Holmes, Civ.App., 206 S.W.2d 

477 


882, refused no reversible error-— 
Welch V. State, 157 S.W. 946, 71 
Tex.Cr. 17. 

48 C.J. p 843 note 34. 

93. Ky.—Capps v. Commonwealth, 
172 S.W.2d 610, 294 Ky. 743—Com¬ 
monwealth V, Strunk, 83 S.W.2d 
861, 260 Ky. 35—^Mitchell v. Com¬ 
monwealth, 36 S.W.2d 649, 237 Ky. 
849. 

48 C.J. p 843 note 36. 

94. Ky.—Sullivan v. Commonwealth, 
165 S.W. 696, 158 Ky. 536—Com¬ 
monwealth V. Turner, 33 S.W. 88, 
98 Ky. 626, 17 Ky.L. 925. 

95. Wash.—State v. Howard, 158 
P. 104, 91 Wash. 481, 

48 C.J. p 844 note 39. 

96. Wash.—^State v. Howard, supra, 

97- Wash.—State v. Howard, supra 
—State V. Wilson, 145 P. 455, 83 
Wash. 419. 
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§ 21 

a. In G-eneral 

Except as the rule may be modified by statute, a 
charge of perjury can be predicated only on an oath 
administered in a judicial proceeding. 

At common law a charge of perjury can be pred¬ 
icated only on an oath administered in a judicial 
proceeding,®^ or one of like nature,®® and the same 
rule applies under statutes declaratory of the com¬ 
mon law, or punishing perjury without defining it.^ 
It has been said, however, that an oath is adminis¬ 
tered in a judicial proceeding if it is administered 
under authority of the court,^ and that it is not 
necessary that the proceeding shall be before a 
judicial tribunal, but it suffices to render .a false 
oath perjury that it be taken in a proceeding in a 
course of justice.® The word '‘tribunal,” as used in 
a perjury statute, implies an officer or body having 
authority to adjudicate matters;^ and it has been 
said that the phrase ‘‘judicial proceeding” refers to 
proceedings held under the laws of the state.® A 
proceeding is not judicial if held before a judge 
without authority to preside over the case in ques¬ 
tion.® The fact that the case is continued because 
of accused’s false statement does not prevent the 
statement from occurring at a stage in judicial pro¬ 
ceedings.'^ 

Under statutes modifying the common law in this 
respect, the crime of perjury has been extended so 
as to include false oaths authorized by law and le¬ 
gally administered irrespective of whether or not 
they were taken in the course of judicial proceed¬ 


ings,® but even under the latter type of statute the 
proceeding in which the oath is administered must 
be one authorized by law,^ and one in which the 
administration of an oath is also authorized.^® 
Under a statute punishing as perjury false swearing 
in a “proceeding before a court, tribunal or offi¬ 
cer,” the statement need not be made in a suit or 
action in order to constitute perjury.^i 

Offense distinct from perjury. Under statutes, 
false swearing otherwise than in judicial proceed¬ 
ings is often punishable as a distinct offense.^® 
A statute punishing the making of any false and 
sworn certificate, affidavit, or statement of any na¬ 
ture, for any purpose, has been construed as mak¬ 
ing it criminal to swear falsely in any legitimate af¬ 
fair or transaction affecting the rights of individ¬ 
uals or the welfare of the public.^® 

b. Affidavits, Certificates, and Depositions 

Perjury may be assigned on a false sworn statement 
in an affidavit, certificate, declaration, or deposition if 
made with the intent that it shall be uttered or published 
as true, even though the instrument was never used for 
the purpose intended, or was insufficient for such purpose. 

Perjury may be assigned on false statements 
in a required affidavit,!^ or on false testimony in 
the giving of a deposition authorized by law.^® It 
has been held that a statute punishing a false “dep¬ 
osition” as perjury does not include false “affida¬ 
vits;”^® but there is also authority to the con- 


98. K.C.—state v. Dowd, 161 S.E. 
205, 201 N.C. 714. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705. 357 Pa. 378. 

Tex.—^Van Arsdale v. State, 198 S.W. 

2d 270, 149 TexCr. 639. 

48 C.J. P 844 note 43. 

N'aturalization proceedings see 
Aliens § 164. 

99, S.C.—State V. McCroskey, 14 S. 
C.L. 308. 

1 . Cal.—People v. Brophy. 120 P.2d 
946, 49 Cal.App.2d 15. 

48 C. J. P 844 note 50. 

Eeariug of a QLuasi-jadicial char¬ 
acter before school board respecting 
intemperance of teacher is not judi¬ 
cial proceeding as regards prosecu¬ 
tion for perjury.—^Commonwealth v. 
Stiles, 97 Pa.Super. 559. 

2 , Ill.—^Hereford v. People, 64 K. 
E. 310, 197 Ill. 222. 

48 C.J. p 844 note 45. 

8, Mass.—Commonwealth v. War¬ 
den, 11 Mete. 406. 

48 C.J. p 844 note 46. 

4. D.C. —U. 'S. V. Meyers, D.C., 75 
fP.Supp. 486, 487, affirmed Meyers 
V. U. S., 171 F.2d 800, 84 U.S.App. 
D.C. 101, 11 A.L.R.2d 1, certio¬ 


rari denied 69 S.Ct. 602, 336 U.S. 
912, 93 KEd. 1076. 

5. U.S.—Ex parte Bridges, C.C.Ga., 

4 F.'Cas.No.l,862, 2 Woods 428. 

48 C.J. p 844 note 51. 

6- Ga.—Garrett v. State, 89 S.E. 

380, 18 Ga.App. 360. 

48 C.J. p 844 note 52. 

7. Tex.—Poulter v. State, 157 S.W. 

166, 70 Tex.Cr. 197. 

48 C.J. p 844 note 53. 

8- U.S.—Boehm v. U. 'S., C.C.A.Mo., 
123 F.2d 791, certiorari denied 62 
S.Ct. 626, 315 U.S. 800, 86 L.Ed. 
1200, rehearing denied 62 S.Ct. 794, 
315 U.S. 828, 86 L.Ed. 1223. 

D.C.—U. S. V. Meyers, D.C., 75 F. 
Supp. 486, affirmed Meyers v. U. 
S., 171 F.2d 800, 84 U.S.App.D.C. 
101, 11 AX.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
D.Ed. 1076. 

Kan.—State v. Gobin, 7 P.2d 57, 134 
Kan. 532. 

48 C.J. p 845 note 59. 

9. Ohio,—^Ruch V, State, 146 IT.B. 

67, 111 Ohio St. 580, 593. 

48 C.J. p 846 note 60. 

Jurisdiction of proceeding see infra 

5 22. 


10. N.Y.—People v. Gillette, 111 N. 
T.S. 133, 126 App.Div. 665, 22 N. 
T.Cr. 400. 

Authority to administer oath see in¬ 
fra § 24 b. 

Legal provision for oath see supra 

§ 20 . 

11. Ohio.—Ruch V. State, 146 N.E. 
67. Ill Ohio St. 580. 

48 C.J. p 845 note 62. 

12. Mo.—State v. Lynes, 185 S.W. 
535, 194 Mo.App. 184—-State v. Bo¬ 
land, 12 Mo.App. 74. 

13. Mo.—State v. Lynes, 185 S.W. 
535, 194 Mo.App. 184. 

14. Ala.—State v. Kartus, 162 'So. 
533, 230 Ala. 352, 101 A.L.R. 1336, 
answers conformed to 162 So. 538, 
26 Ala.App. 446, certiorari denied 
162 So. 541, 230 Ala. 357. 

15. Or.—State v. Woolridge, 78 P. 
333, 45 Or. 389. 

Affidavits, certificates, declarations, 
and depositions in particular pro¬ 
ceedings or matters see infra § 23. 
Verification of written statements 
see infra § 24 d. 

16. N.J.—State v. Dayton, 23 N.J. 
Law 49, 53 Am.D. 270. 

48 C.J. p 846 note 74. 
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trary.l*^ 

Intent and use or delivery. In order that a false 
affidavit, certificate, or deposition may constitute 
perjury or false swearing, it must be made with 
the intent that it shall be uttered or published as 
true.^S In the absence of a statute to the contrary, 
the crime is complete the moment an affidavit is 
made with the requisite intent.i^ It is ordinarily 
immaterial that the instrument was never used for 
the purpose intended,or was insufficient for 
such purpose,21 or that it failed to effectuate the 
particular purpose of affiant.22 

Under statutes declaring that the making of a 
false and sworn written statement of this char¬ 
acter is complete when it is delivered by accused 
to some other person with intent that it be uttered 
or published as true, the mere taking of the false 
oath is not per jury,23 but, in the absence of actual 
use, it must also appear that accused delivered the 
affidavit24 with the statutory intent ;25 and the 
crime is not complete until the verified false state¬ 
ment of accused leaves the hands of its author26 
and is delivered to another person with intent that 
it be uttered or published as true.27 Under statutes 
not expressly or impliedly requiring either use or 
delivery for use, however, perjury may be com¬ 
mitted by a false affidavit which was neither used 
nor delivered for use.23 

Defects Md irregularities. An unauthorized affi¬ 
davit does not constitute perjury,29 but false affi¬ 
davits may constitute perjury, even though so 
far defective as to prevent their introduction as 


evidence.9® Irregularities in the taking of deposi¬ 
tions will not necessarily preclude conviction of 
perjury for their falsity.^i 

Incomplete state^nents. A complete statement 
may support a charge of perjury if falsely sworn 
to either before or after it has been reduced to 
writing ;22 but an incomplete statement made, re¬ 
duced to writing, sworn to by one person, and 
thereafter completed by another without reswear¬ 
ing the former, does not constitute an indictable 

offense.23 

§ 22. Jurisdiction of Matter or Proceeding 

a. Necessity 

b. Jurisdictional defects 

c. Non jurisdictional defects or irregular¬ 

ities 

a. Necessity 

In the absence of statute modifying the rule, it is 
necessary, in order to constitute the crime of perjury or 
false swearing, that the false statement be made in a 
proceeding or with respect to a matter within the juris¬ 
diction of the court, tribunal, or officer before or by whom 
the matter may be considered, and that the person as¬ 
suming to act was an incumbent of the judicial or other 
office having jurisdiction over the matter or proceeding, 
and that the tribunal or officer was competent to act. 

In the absence of some statute changing or modi¬ 
fying the rule, it is essential that the false state¬ 
ment be made in a proceeding or with respect to a 
matter within the jurisdiction of the court, tribu¬ 
nal, or officer before or by whom the matter may 
be considered, in order to constitute the crime of 
perjury24 or, likewise, in order to constitute the 


17. Cal.—^People v. Robles, 49 P. 
1042, 117 Cal. 681. 

48 C.J. p 846 note 75. 

18. Puerto Rico.—^People v. Cajiao, 
18 Puerto Rico 55. 

Wash.—State v. Dalzell, 238 P. 635, 
135 Wash. 621. 

48 C.J. p 846 note 77. 

Criminal intent generally see su¬ 
pra § 17. 

19. U.S.— U. -S. V. Noveck, N.T., 47 
S.Ct. 341, 273 US. 202, 71 L.Ed. 
610. 

48 C.J. p 846 note 79. 

20. US.—U. S. V. Noveck, supra. 

48 C.J. p 846 note 81. 

21. N.J.—State v. Dayton, 23 N.J. 
Law 49, 53 Am.D. 270. 

48 C,J. p 846 note 82. 

22. Mass.—Commonwealth v. Carel, 
105 Mass. 582. 

23. N.T.—^People v. Williams, 43 
N.B. 407, 149 N.Y. 1. 

24. Puerto Rico.—^People v. Cajiao, 
18 Puerto Rico 55. 

48 C.J. p 846 note 86. 


25. N.Y.—People v, Williams, 43 N. 
B. 407, 149 N.Y. 1. 

26. Cal.—^People v. Agnew, 176 P. 
2d 724, 77 Cal.App.2d 748. 

27. Cal.—^People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 

28. US.—U S. V. Noveck, N.Y., 47 
S.Ct. 341, 273 US. 202, 71 L.Ed. 
610. 

Cal.—^People v. Carroll, 180 P. 49, 39 
Cal.App. 654. 

29- N.J.—Braeutigan v. State, 42 A. 

748, 63 N.J.Law 38. 

48 C.J. p 846 note 91. 

30. Tex.—Corpus Juris cited iu 
Weadock v. State, 36 S.W.2d 767, 
761, 118 Tex.Cr. 537. 

48 C.J. p 846 note 92. 

Perjury based on inadmissible evi¬ 
dence generally see supra § 14. 
Affidavit autheuticatiug claim 
against estate 

<1) Affidavit authenticating claim 
against estate sufl3Lciently complied 
with statutory requirements to jus¬ 
tify predicating perjury conviction 
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on false statement contained there¬ 
in.—Weadock V. State, 36 S.W.2d 
757, 118 Tex.Cr. 537. 

(2) Probate court's approval of 
affidavit implied that affidavit was 
regarded as substantially comply¬ 
ing with statute, so that statements 
made therein could form basis of 
perjury prosecution.—^Weadock v. 
State, supra. 

31. Or.—State v. Woolridge, 78 P. 
333, 45 Cr. 389. 

48 C.J. p 846 not* 94. 

32. Pla.—Markey v. State, 37 So. 
53, 47 Fla. 38. 

48 C.J. p 846 note 95. 

Signing and swearing to written 
statement generally see infra § 
24 d. 

33. Tex.—^Rives v. State, 296 S.W. 
576, 107 Tex.Cr. ‘370. 

48 C.J. p 846 note 96. 

34. US.—^Danaher v. U S., C.C.A. 
Minn., 39 F.2d 325. 

Ill.—^People V. Rogers, 180 N.E. 856^ 
348 Ill. 322, 82 A.L.R. 1124. 

Okl.—Smith v. District Court of 
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crime of false swearing.^S It must further ap¬ 
pear that the person assuming to act was an incum¬ 
bent of the judicial or other office having juris¬ 
diction over the matter or proceeding,and that 
the tribunal or officer was competent to act.37 Even 
though the presiding officer has jurisdiction of 
the general matter or proceeding, perjury cannot 
be assigned on testimony as to matters not with¬ 
in the scope of such matter or proceeding.^S 

b. Jurisdictional Defects 

Perjury or false swearing cannot be committed in 
proceedings void for want of jurisdiction; and particular 
defects or irregularities have been held jurisdictional 
within the rule. 

Perjury or false swearing cannot be committed in 
proceedings void for want of jurisdiction.^^ Par¬ 
ticular defects or irregularities held jurisdictional 
include taking evidence on a felony trial in the ab¬ 
sence of accused holding a hearing on an ap¬ 

plication for letters of administration while the 
probate of the will is still unrevoked requiring 
a witness to testif^^ without service of process or 
some valid court order trying accused for an 
offense not included in the indictment conduct¬ 


ing a bastardy proceeding on an affidavit showing 
on its face that the mother is married instead of 
unmarried as required hy the bastardy statute 
holding proceedings before a justice of the peace 
acting outside his territorial jurisdiction the 
absence, at the time the false statement was made 
before a congressional committee, of a quorum of 
the committee 6 and a sworn accusation made 
to commence a prosecution, which is deficient in 
facts required by statute to be shown to give the 
tribunal jurisdiction.'*^ 

c* Nonjurisdictional Defects or Irregularities 

Perjury or false swearing may be committed in pro¬ 
ceedings open to objection for defects or irregularities of 
a nonjurisdictional character, even though the irregulari¬ 
ties are such as may require reversal on appeal; and, if 
the court has jurisdiction in the first instance, perjury 
may be committed, even though facts later appear de¬ 
feating jurisdiction. 

Perjury or false swearing may be committed in 
proceedings open to objection for defects or irreg¬ 
ularities of a nonj'urisdictional character,^8 even 
though the irregularities are such as may require 
reversal on appeal.'*® If the court has jurisdiction 
to take cognizance of the case in the first instance, 


Tulsa County, 162 P.2d 690, 81 
Okl.Cr. 227—Daniel v. District 
Court of Tulsa County, 162 P.2d 
589, 81 Okl. 225—Bennett v. Dis¬ 
trict Court of Tulsa County, 162 
P.2d 561, 81 OkLCr. 351. 

Tex.—Van Arsdale v. State, 198 S. 

W.2d 270, 149 Tex.Cr. 639. 

48 C.J. p 847 note 99. 

jTxrisdictiou. lield skown 
U.S.—Travis v. U. S., C.C.A.Okl., 123 
P.2d 268. 

Fla.—Sherman v. State, 184 So. 843, 
135 Fla. 243. 

48 C.J. p 847 note 99 [c], 

35. Ky.—Strader v. Commonwealth, 
42 S.W.2d 736, 240 Ky. 559. 

48 C.J. p 847 note 1. 

36. Ind.—State v. Cross, 95 N.E. 
117, 175 Ind. 597. 

48 'C.J. p 847 note 2. 

37. tJ.S.—Christoffel v. TJ. S., D.C., 
69 S.Ct. 1447, 338 TJ.S. 84, 93 L.Ed. 
1826. 

48 C.X p 847 note 3. 

Suhconmiittee held leg-ally created 
•Subcommittee created by chair¬ 
man of senate committee investigat¬ 
ing national defense program, in ac¬ 
cordance with unvarying practice of 
senate under which chairman an¬ 
nounced to full committee the names 
of senators whom he had appoint¬ 
ed as members, was not invalid be¬ 
cause it was allegedly not created 
by a resolution of full committee, 
but was a “competent tribunal’* 


within provision of District of 
Columbia perjury statute referring 
to an oath or affirmation before a 
“competent tribunal.”—^Meyers v, U. 
S., 171 F.2d 800, 84 TJ.S.App.D.C. 
101, 11 A.L.R.2d 1, certiorari denied, 
69 S.Ct. 602, 336 U.S. 912, 93 D.Ed. 
1076. 

38. JsT.T.—^People v. Hebberd, 162 
N.Y.S. 80, 96 Misc. 617, 

48 C.J. P 847 note 4. 

Inadmissible testimony see supra § 
14. 

Materiality of statement generally 
see supra §§ 9-16. 

39. U.S.—Danaher v. TT. S., C.C.A. 
Minn., 39 P.2d 325. 

D.C.—Meyers v. TJ. S., 171 F.2d 800, 
84 TJ.S.App.D.C. 101, 11 A.L.R.2d 1, 
certiorari denied 69 S.Ct, 602, 336 
TJ.S. 912, 93 L.Ed. 107611 
Okl.—^Bennett v. District Court of 
Tulsa County, 162 P.2d 561, 81 
Okl.Cr, 351. 

Tex.—^Van Arsdale v. 'State, 198 S. 

W.2d 270, 149 Tex.Cr. 639. 

48 C-J. P 849 note 29. 

Irregularities affecting: 
Administration of oath see infra 
§ 24 c (2). 

Affidavits and similar instruments 
see supra §, 21 b. 

Jurisdiction of matter or proceed¬ 
ing as essential to offense see su¬ 
pra subdivision a of this section. 

40. Tex.—^Emery v. State, 123 S.W. 
133, 57 Tex.Cr. 423, 136 Am.S.R. 
988. 


41. Hawaii.—^Rex v. Papa, 1 Hawaii 
346. 

42. Fla.—State ex rel. Stewart v, 
Coleman, 165 So. 272, 122 Fla. 368. 

43. Tex.—^Van Arsdale v. State, 198 
S.W.2d 270, 149 Tex.Cr. 639. 

44. Ohio.—^Brown v. State, 18 Ohio 
Cir.Ct.,]Sr.S., 198. 

45. Okl.—Berry v. State, 136 P. 195, 
10 OkLCr. 308. 

46. TJ.S.—Christoffel v. TJ. S., D.C., 
69 S.Ct. 1447, 338 U.S. 84, 93 L.Ed. 
1826. 

Quorum held not lacking on day 
that alleged perjurious statements 
were made because only one of three 
senators then present had been 
among the five originally appoint¬ 
ed.—Meyers V. U. S., 171 F.2d 800, 
84 U.S.APP.D.C. 101, 11 A.L.R.2d 1, 
certiorari denied 69 S.Ct. 602, 336 
U.S. 912, 93 L.Ed. 1076. 

47. Ga.—^Johnson v. State, 68 Ga. 
397. 

48- Okl.—^Bennett v. District Court 
of Tulsa County, 162 P.2d 661, 81 
Okl.Cr. 351. 

48 C.J. p 848 note 7. 

Irregularities affecting: 
Administration of oath see infra 
§ 24 c (2). 

Affidavits and similar instruments 
see supra § 21 b. 

49. Okl.—Bennett v. District Court 
of Tulsa County, supra. 

48 C.J. p 848 note 8. 
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perjury may be committed therein, even though 
facts later appear defeating jurisdiction,as in 
the case of a divorce proceeding where residence 
essential to jurisdiction is shown in the pleadings 
but disproved in the testimony.51 If a false state¬ 
ment is material for a purpose concerning which 
the court has jurisdiction, it may be the basis of a 
perjury charge, although it is also material to an 
issue over which the court has no jurisdiction.^^ 

Waiver. Non jurisdictional defects waived by the 
parties will not preclude a charge of perjury. 53 

Particular defects or irregularities. In accord¬ 
ance with the general rule that non jurisdictional 
defects or irregularities will not preclude conviction 
for perjury, it has been held that perjury may be 
committed in the matter or proceeding involved 
notwithstanding irregularities such as a wrong date 
of original entry in the final proof of a homestead 
claim an invalid warrant in bail proceedings ;55 
error in the order of introduction of testimony 
failure to swear the jury on the trial in which the 
false testimony was given ,*57 defendant’s failure to 
plead;58 erroneous refusal of a continuance;59 
and trial without a jury in a case where defendant 
was entitled thereto.®^ 

Perjury or false swearing may be committed in 
a hearing or trial actually held notwithstanding a 
defect in the pleadings therein,5^ as where the com¬ 
plaint', declaration, indictment, or other pleading 
was bad on demurrer or motion in arrest of judg¬ 
ment, 5 2 or should have been quashed,®^ or was sub¬ 


sequently adjudged insufficient on appeal.®^ The 
entire absence of the necessary form of pleading 
will not prevent conviction of perjury for false tes¬ 
timony in a criminal trial actually held before a 
court having jurisdiction of the offense and of 
accused where the latter interposed no objection.®® 

§ 23. Particular Matters or Proceedings 

a. Acknowledgment and execution of in¬ 

strument 

b. Bankruptcy; insolvency 

c. Grand jury proceedings 

d. License application 

e. Magistrate’s hearing 

f. Public land office 

g. Public money claims 

h. Reports and examinations respecting 

banks and other corporations or as¬ 
sociations 

i. Surety’s justification 

j. Verified -pleadings 

k. Other matters or proceedings 

a. Acknowledgment and Execution of Instru¬ 
ment 

Under some statutes perjury may be predicated on 
false swearing in the acknowledgment or execution of a 
deed. 

Under statutes extending common-law perjury 
to include extrajudicial oaths, it has been held to be 
perjury for a person to swear falsely to his identity 
as grantor on examination by an ofiScer author- 


50. Ill.—^People v. Rogers, 180 N.E. 
856, 348 Ill. 322, 82 A.L.R. 1124. 

Ohio.—^Abrams v. State, 170 N.E. 

188, 34 Ohio App. 13. 

Okl.—^Bennett v. District Court of 
Tulsa County, 162 P.2d 561, 81 
Okl.Cr. 351. 

48 C.J. p 848 note 9. 

51. Ill.—People V. Rogers, 180 N. 
E. 856, 348 Ill. 322, 82 A.L.R. 1124. 

Ohio.—^Abrams v. State, 170 N.E, 
188, 34 Ohio App. 13. 

48 C.J. p 848 note 10. 

62. Cal.—^People v. Macken, 89 P.2d 
173, 32 Cal.App.2d 31. 

Money charge in divorce suit 

Where defendant filed affidavit to 
secure order to show cause against 
her husband in pending divorce ac¬ 
tion, in which alleged false state¬ 
ment was accusation that husband 
stole money which she had in en¬ 
velope when he and his attorney 
broke into her home to serve divorce 
papers, statement, if false, was 
foundation of perjury charge, re¬ 
gardless of whether court had juris¬ 
diction to try title to money or to 
require husband to return money, 
where statement was. > material to 

70 C. J.S.—31 


give credit to defendant and im¬ 
peach husband in connection with 
other issues raised in divorce action 
over which court concededly pos¬ 
sessed jurisdiction.—^People v. Mack¬ 
en, supra. 

53, Cal.—^People v. Macken, supra, 
48 C.J. p 848 note 11. 

Defective process 

A witness who was subpoenaed to 
appear before solicitor of criminal 
court of re^iord and testify in a mat¬ 
ter pending before the county solic¬ 
itor waived all defects connected 
with process as served on him and 
could not raise such defects after 
conviction for perjury, where he ap¬ 
peared and was sworn by county 
solicitor and did not apply at any 
time for an order suppressing the 
summons.—Coleman v. State ex rel. 
King, 184 So. 334, 134 Fla. 802. 

54, U.S.—Dunlap v. U. S., C.C.A. 
N.M., 12 F.2d 868, certiorari denied 
47 S.Ct. 477, 273 XT.S. 764, 71 D.Ed. 
880. 

55, Ky.—^Jarboe v. Commonwealth, 
265 S.W. 298, 204 Ky. 737. 

48 C.J. P 848 note 15. 
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56, Miss.—Slade v. State, 119 So. 
355. 

48 C.J, p 848 note 16. 

57, Tex.—Schooler v. State, 106 S. 
W. 359, 52 Tex.Cr. 331—-Smith v. 
State, 20 S.W. 707, 31 Tex.Cr. 315. 

48 C.J. p 848 note 17. 

58. Kan.—State v, Lewis, 10 Kan. 
157, 

Or.—State v. Walton, 101 P. 389, 
102 P. 173, 53 Or. 557, 99 Or. 431. 

59. Tex.—Murphy v. State, 26 S.W. 
395, 33 Tex.Cr. 314. 

60, Ill.—People v. Ashbrook, 114 N. 
E. 922, 276 Ill. 382. 

61. Tex.—^Herndon v. State, 198 S. 
W. 78$, 82 Tex.Cr. 232, 

48 C.J, p 848 note 21. 

62- Tex.—Kelley v. State, 103 S.W. 

189, 51 Tex.Cr. 507. 

48 O.J. p 849 note 22. 

63. Tex.—Waddle v. State, 165 S.W. 
591, 73 Tex.Cr. 501. 

64. Vt.—State v. Rowell, 47 A. Ill, 
72 Vt. 28, 82 Am.S.R. 918. 

65. Tex.—Etheridge v. State, 173 S. 
W. 1031, 76 Tex.Cr. 198. 

48 C.J. p 849 note 25. 
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ized to administer the oath on taking the acknowl¬ 
edgment of a deed,66 or to swear falsely to the ex¬ 
ecution of a deed as an attesting witness.®^ 

b. Bankruptcy; Insolvency 

False swearing in bankruptcy or insolvency proceed¬ 
ings may constitute the crime of perjury. 

False swearing in relation to a material issue in 
a bankruptcy proceeding constitutes the crime of 
perjury.^s Taking a false oath, under a state in¬ 
solvent debtor’s act, is perjury both at common law 
and under the statutes.®^ One willfully omitting 
property from his schedule in insolvency has been 
held guilty of perjury.^o 

c. Gi-rand Jury Proceedings 

A false and sworn statement before a iegally exist¬ 
ing grand Jury acting within its authority and with re¬ 
spect to a matter as to which the grand jury has au¬ 
thority to conduct an investigation may be perjury. 

A false and sworn statement before a grand jury 
acting within its authority may be perjury,since 
a grand jury is regarded as a competent tribunal'^2 
and a branch of judicial justice,and an investiga¬ 
tion by a grand jury of a crime that is within its 
jurisdiction to investigate and to indict for is a ju¬ 
dicial proceeding in a court of justiceBefore 
one may be convicted of perjury or false swearing 
in giving testimony before a grand jury, however, 
that body must possess a legal existence ;75 and 
false swearing respecting a matter as to which the 
grand jury had no authority to conduct an investi¬ 
gation is not perjury.*^6 It has been held that a 
witness summoned before a grand jury may not be 


charged with perjury for an allegedly false state¬ 
ment made under oath to the state’s attorney in an 
independent investigation made by him apart from 
the grand jury.'^'^ 

A proceeding before a grand jury is not a trial 
within the meaning of a statute which provides 
that willfully to testify falsely in a trial for a fel¬ 
ony is per jury,and under such statute it has been 
held that false testimony under oath or affirmation 
lawfully administered in a proceeding before a 
grand jury constitutes the misdemeanor of false 
swearing, and not the felony of perjury.79 

Presence of an unauthorized person at a grand 
jury proceeding does not render it void so as to 
prevent false swearing before the grand jury from 
being perjury. 

A witness unlawfully compelled to testify with 
respect to a matter that tends to incriminate him 
may not be convicted of perjury if the grand jury 
investigation was directed against him, since in 
that case the oath could not be legally administered 
to him.81 

d. License Application 

General rules and their qualifications have been ap¬ 
plied in determining whether perjury or false swearing 
may be predicated on a false sworn statement made on 
an application for a license. 

The general rules and their qualifications, dis¬ 
cussed supra §§ 20-22, have been applied in deter¬ 
mining whether perjury or false swearing may be 
predicated on a false affidavit or statement made 
under oath on an application for a liquor license, 


66. Cal.—Ex parte Carpenter, 30 P. 
816, 64 Cal. 267. 

67- N.Y.—^Tuttle v. People, 36 K.T. 
421. 

68- r.S.— Travis v, IT. S., C.C.A. 
Okl.. 123 F.2d 268—Ryan v. XJ. S., 
C.C.A.I11., 58 F.2d 708. 

48 C.J. p 849 notes 42-43. 
Prosecution under Bankruptcy Act 
for false oath see Bankruptcy § 
641. 

69. Cal.—^People v. Maxwell, 60 P. 
18, 118 Cal. 50. 

48 C.J. p 850 note 45. 

70. Cal.—^People v, Berman, 7 P. 
3—People V. Platt, 7 P. 1, 67 Cal. 
21 . 

71. U.S.—Claiborne v. TJ. S., C.C.A. 
Mo., 77 P.2d 682. 

Fla.—Rivers v. State, 164 So. 544, 
121 Fla. 887—Corpus Juris cited 
in Tindall v. State. 128 So. 494, 
496, 99 Fla. 1132. 

Me.—State v. True, 189 A. 831, 135 
Me. 96. 

Mo.—State v. Brinkley, 189 S.'W'.2d 
314, 364 Mo. 337. j 


N.Y.—^People ex rel. Coyle v. Trues- 
dell, 18 N.Y.S.2d 947, 259 App.Div. 
282—People v. Reiss, 8 N.Y.S.2d 
209, 255 App.Div. 509, affirmed 20 
N.E.2d 8, 280 N.Y. 539. 

48 C.J. p 850 note 49. 

Materiality of statement before 
grand jury see supra § 15 a (2). 

72. Puerto Rico.—TJ, S. v, Cruz, 1 
Puerto Rico Fed. 445, 

73- La.—State v. Williams, 65 So. 

898, 136 La. 692. 

48 C.J. p 850 note 53. 

74. Fla.—^Rivers v. State, 164 So. 
544, 121 Fla. 887—Tindall v. State, 
128 So. 494, 99 Fla. 1132—Craft v. 
State, 29 So. 418, 42 Fla. 567. 

Ky.—Commonwealth v. Smock, 10 
Ky.Op. 430. 

75. Xy.—^Young v. Commonwealth, 
120 S.W.2d 772. 275 Ky. 98. 

76. Okl.—Smith v. District Court 

of Tulsa County, 162 P.2d 590, 81 
Okl.Cr. 227—Daniel v. District 
Court of Tulsa County, 162 P.2d 
589, 81 Okl.Cr. 225—Bennett v. 

District Court of Tulsa County, 
162 P.2d 661, 81 Okl.Cr. 351. 
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Tex.—iConway v. State, 191 S.W.2d 
735, 149 Tex.Cr. 70. 

48 C.J. p 850 note 54. 

77. Fla.—State ex rel. Stewart v. 
Coleman, 165 So. 272, 122 Fla. 368. 

78. W.Va.—State v. Justice, 44 S.E. 
2d 859, 130 W.Va. 662, certiorari 
denied Justice v. State of W. Va., 
68 S.Ct. 662, 333 U.S. 844, 92 L.Ed. 
1128. 

79. W.Va.—State v. Justice, 44 S.E. 
2d 859, 130 W.Va. 662, certiorari 
denied Justice v. State of W. Va., 
68 S.Ct. 662, 333 U.S. 844, 92 L.Ed. 
1128. 

80. N.Y.—^People v. Glasser, 112 N. 
Y.S. 323, 60 Misc. 410, 22 N.Y.Cr. 
568. 

81. Fla.—State ex rel. Hemmings 
V. Coleman, 187 So. 793, 137 Fla. 
80. 

N.Y.—People v. Gillette, 111 N.Y.S. 
133, 126 App.Div. 665, 22 N.Y.Cr. 
400. 

82. La.—State v. Parrish, 56 So. 
503, 129 La. 547, 39 L.B.A.,N.S., 
96. 

48 C.J. p 850 note 59. 
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a license to operate a pool hall,S3 a marriage li¬ 
cense,S4 a motor vehicle or driver's license,S5 or 
a physician's license.ss 

e. Magistrate's Hearing 

A false statement made on a preliminary hearing be¬ 
fore a committing magistrate may constitute perjury. 

A false statement made on a preliminary hearing 
before a committing magistrate may constitute per- 
jury,S7 because such a hearing is ordinarily re¬ 
garded as a “proceeding,”S8 “judicial proceeding, 
or “legal proceeding's^ as these terms are used in 
perjury statutes. Since the distinct crime of false 
swearing is ordinarily confined to nonjudicial oaths, 
a false statement on such a preliminary hearing 
does not constitute the crime of false swearing.^i 

If a complaint fails to charge any crime against 
accused, false testimony at a preliminary hearing 
thereon before a magistrate is not perjury.^2 Like¬ 
wise, it is not perjury to make a false affidavit 
which charges no offense.^3 

Mayor^s court. Under a statute making a mayor 
a court with the jurisdiction of a magistrate, per¬ 
jury may be committed in proceedings before a 
mayor's court®^ 

f. Public Laud Office 

False and sworn statements made in proceedings be¬ 
fore the public land office may constitute perjury. 

Under the statute making perjury a false state¬ 
ment under an oath authorized by the laws of the 
United States, false and sworn statements made 


§ 23 

in proceedings before the United States land of¬ 
fice may constitute perjury.®^ False swearing in 
such proceedings has also been held perjury under 
a statute expressly declaring the making of false 
affidavits or the giving of false testimony in or to 
be used in land offices, in connection with the dis¬ 
posal of public land, to be perjury.®® An unau¬ 
thorized oath in a proceeding before the land office 
does not constitute perjury.® 7 

g. Public Money Claims 

Under some statutes a false and extrajudicial oath 
in support of a claim against the government may con¬ 
stitute perjury. 

Under statutes enlarging common^law perjury 
so as to include false oaths not made in judicial 
proceedings, a false and extrajudicial oath in sup¬ 
port of a claim against the government may con¬ 
stitute perjury,®® except where made under oath 
not required by law.®® 

h. Eeports and Examinations Eespecting Banks 

and Other Corporations or Associations 

Under statutes extending common-law perjury, false 
swearing In the report of a bank or other corporation or 
association may constitute perjury. 

Under statutes extending common-law perjury 
to include false oaths in extrajudicial proceedings, 
false swearing in the report of a bank^ or ‘other 
corporation^ or association® may constitute perj*ur3\ 
It has been held that such a report may be perjury 
despite the existence of other statutes specifically 
punishing false reports of this nature."^ False 


83. Charge of perjury cannot be 
predicated on false statement in 
verified application for license to 
operate pool hall.—Morgan v. State, 
282 P. 1110, 45 Okl.Cr. 268. 

84. Md.—State v. Floto, 32 A. 315, 
81 Md. 600. 

48 C.J. p 850 note 60. 

85. N.Y.—People v. Lorenzo, 233 N. 
T.S. 337, 226 App.Piv, 686. 

48 C.J. p 850 note 61. 

Iiearner^s permit 

Pa.—Commonwealth v. Johnson, 25 
Pa.Dist. & Co. 95, 42 Bauph.Co. 1, 
12 Northumb.Leg.J. 238. 

86. Pa.—Simmons’ Case, 38 Pa.Co. 
195. 

48 C.J. p 850 note 62 [aj. 

87. Mich.—People v. Kert, 7 K.W. 
2d 251, 304 Mich. 148. 

48 iC.J. p 851 note 64. 

Grand jury proceedings see supra 
subdivision c of this section. 

88. Kan.—State v. Smith, 114 P. 
1074, 84 Kan. 646. 

48 C.J. P 851 note 65. 

S9. Tex.—^Langford v. State, 9 Tex. 
App. 283. 


90. Mich.—People v. Kert, 7 N.W. 
2d 251, 304 Mich. 148. 

91. Tex.—^Langford v. State, 9 Tex. 
App. 283. 

92. Cal.—In re Clark, 202 P. 50, 54 
Cal.App. 507. 

93. Ohio.—State v. Bronson, 1 Ohio 
Dec. (Reprint) 31, 1 West.L.J. 222. 

94. N.C.—State v. Peters, 12 S.ES. 
74, 107 N.C. 876. 

95. U.S.—U. S. V. Morehead, Mont., 
37 S.Ot. 458, 243 U.S. 607, 61 L.Ed. 
926. 

48 C.J. p 851 note 76. 

Indictment held not to lie under 
Rev.St. § 4746, as amended by Act 
of July 7, 1898, for the making of a 
false affidavit under the provisions 
of Timber and Stone Act of June 3, 
1878, as amended by Act of Aug. 4, 
1892; and an illegal conviction 
based on such an indictment cannot 
be sustained under the general per¬ 
jury statute.—^London v. United 
States. Ark., 171 P. 82, 96 C.C.A, 186. 

96. Okl.—Peters v. U. 'S., 33 P. 1031, 
2 Okl. 116. 

48 C.J. p 851 notes 77, 78. 
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97. U.S.—Robnett v. IT. S., Idaho, 
169 P. 778, 95 C.C.A. 244. 

48 C.J. p 851 note 79. 

98. U.S.—U. S. V. Boggs, D.C.Ill., 
31 P. 337. 

48 C.J. p 851 note 81. 

False oath in support of claim 
against government as distinct 
statutory offense see supra § 1 c- 

99. Isr.T.—^People v. Swasey, 203 N". 
T.S. 22, 122 Misc. 388. 

48 C.J. p 852 note 82. 

1. U.S.—U. S. V. Bartow, C.aN.Y., 
10 F. 873, 20 Blatchf. 351. 

48 C.J. p 852 note 85. 

2. N.Y.—People v. Martin, 67 N.B. 
589, 175 N.Y. 315, 96 Am.S.R. 628. 

Making false corporate report as 
crime distinct from perjury see 
Corporations $ 931. 

3. Ohio.—State v. Williams, 135 N. 
E. 651, 104 Ohio St. 232. 

48 C.J. p 852 note 87. 

4. Ohio.—State v. Williams, supra. 
48 O.J. p 852 note 88. 
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swearing by an officer of a fraternal beneficial 
society on his examination before a state superin¬ 
tendent of insurance is perjur3^5 A false oath as 
to his ownership of stock, etc., by one qualifying as 
a national bank director, may constitute perjury.® 
On an indictment against an officer of a bank for 
perjury in falsely making affidavit to the truth of 
the report of the bank's condition, defendant may 
not object that the affidavits of other persons to 
the report are defective, and, therefore, not legal, 
as long as his own affidavit was in compliance with 
the law.7 

Foreign corporation. Under a statute providing 
that a false oath “required by law" may be perjury, 
false swearing before a local notary as to a cor¬ 
porate report required by the law of a foreign ju¬ 
risdiction may constitute perjury.® 

Oath not required by law. False statements in 
reports made under oath not required by law do not 
constitute perjury,9 although, under statutes divid¬ 
ing perjury into degrees and making second degree 
perjury akin to false swearing, they may constitute 
second degree perjury.^® 

i. Surety’s Justification 

False swearing In justifying as surety on a bond or 
recognizance may constitute perjury. 

If a surety on a bail bond or recognizance testi¬ 


fies falsely and knowingly in an affidavit or on ex¬ 
amination as to his ownership of property or other 
qualifications, he is ^ilty of perjury both at com¬ 
mon law and under the statutes,and the same is 
true of one who swears falsely on justifying as 

surety on an appeal bond or recognizance.^^ 

under the act of congress extending the crime of 
perjury, one may be guilty of that offense in swear¬ 
ing falsely as to his qualifications to become a sure¬ 
ty on a distiller's bond^® or a match stamp bond^^ 
before an internal revenue collector. 

It has been held that swearing falsely on appli¬ 
cation to serve as surety on a replevin bond is not 
an oath made in a judicial proceeding, but may 
constitute the distinct crime of false swearing.^^ 
On the other hand, a false oath in an application to 
serve as bail bondsman is in a judicial proceeding, 
and, therefore, perjury, but not false swearing.!® 

j. Verified Pleadings 

Perjury may be committed in the verification of a 
pleading. 

Perjury may be committed in the verification of 
a pleading,!'^ even when made on belief,!® but, in 
order to serve as a predicate for perjury, the verifi¬ 
cation must be authorized or required.!^ Even 
though verification is not required, perjury may be 
predicated on a verified pleading if the law permits 
the oath and attaches some consequence to it,^® 


5, N.T.—^People v. Heed, 123 K.Y. 
S. 305, 66 Kisc. 425. 

e. U.S.—U. S. V. Neale, C.C.Va., 14 
P. 767. 

48 C.J. p 852 note 90. 

7. N.Y.—^People v. Trumpbour, 32 
N.E. 647, 135 N.Y. 639—People v. 
Ostrander, 19 N.Y.S. 324, 328, 64 
Hun 335, affirmed 32 N.E. 647, 135 
N.Y. 639. 

8- N.Y.—People v. Martin, 67 N.E. 

589, 175 N.Y. 315, 96 Am.S.R. 628. 
48 C.J. p 862 note 93. 

9. N.Y.—People v. Grout, 147 N.Y.S. 
591, 85 Misc. 570. 

Ohio.—State v. Seyffert, App., 72 N. 
E,2d SOI. 

48 C.J. p 852 note 95. 

Legal provision for oath see supra 

§ 20 . 

Oath not requested by commissioner 
Where treasurer of bank alone 
signed and swore to false special 
report concerning condition of bank, 
requested of him under statute by 
commissioner of banking and insur¬ 
ance without any request that re¬ 
port be sworn to, treasurer was not 
guilty of perjury under statute mak¬ 
ing swearing falsely in regard to 
matter or thing respecting which 
oath is required perjury, since stat¬ 


ute providing for special reports 
does not require oath unless com¬ 
missioner so requests.—State v. 
Baldwin, 194 A. 372, 109 Vt. 143. 

10. Wash.—State v. Howard, 158 P. 
104, 91 Wash. 481. 

48 C.J. p 852 note 97. 

11. U.S.—Hodgkinson v. TJ. S.. C.C. 
A.Tex., 5 F.2d 628, certiorari de¬ 
nied 46 S.Ct. 18, 269 U-S. 554, 70 

L. Ed. 408. 

48 C.J. p 852 note 99. 

Nature of proceeding 
An inquiry by a United States 
commissioner as to the solvency of 
a surety on a bail bond for the ap¬ 
pearance of an accused before the 
district court is a judicial proceed¬ 
ing, and a willfully false oath made 
by the surety therein constitutes 
perjury.—^Hodgkinson v. TJ. S., supra 
—^U. S. V. Caligiuri, D.C.N.J., 35 P. 
Supp. 799—48 C.J. p 852 note 99 [a]. 

12. N.M.—^Territory v. Weller, 2 N. 

M. 470. 

Tenn.—State v, Wilson. 11 S.W. 792, 
87 Tenn. 693. 

13. U.S.—U. S. V. Hardison, D.C. 
Ga., 135 P. 419. 

48 C.J. p 853 note 3. 

14. U.S.—^Ralph V. U. S., C.C.Ill., 9 
P. 693, 11 Biss. 88. 
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15. Ky.—Stamper v. Commonwealth, 
100 S.W. 286, 30 Ky.L. 992. 

16. Tex.—^Warren v. State, 122 S. 
W. 541, 57 Tex,Cr. 262. 

48 C.J. p 853 note 7. 

17. Cal.—People v. Agnew, 176 P. 
2d 724, 77 Cal.App.2d 748—People 
V. Godines, 62 P.2d 787, 17 Cal. 
App.2d 721. 

Ga.—^Williford v. State, 192 S.E. 93, 
56 Ga.App. 40—Corpus Juris quot¬ 
ed in Williford v. State, 185 S.E. 
611, 613, 63 Ga.App. 334. 

Ill.—^People V. Whitlow, 191 N.E. 
222, 357 Ill. 34—Provenzale v. 

Provenzale, 90 N.B.2d 115, 339 Ill. 
App. 345. 

Kan.—State v. Kemp, 20 P.2d 499, 
137 Kan. 290. 

48 C.J. p 853 note 19. 

18. Or.—State v. Luper, 95 P. 811. 
48 C-J. p 853 note 20. 

False statement of belief or opinion 
generally see supra § 5. 

19. Cal.—^People v. Godines, 62 P.2d 
787, 17 Cal.App.2d 721. 

48 C.J. p 853 note 21. 

2a Cal.—^People v. Godines, supra 
—^People V. Millsap, 260 P. 378, 85 
CaLApp. 732. 

Wis.—Lappley v. State, 174 N.W. 

913, 170 Wis. 356, 7 A.L.H, 1279. 

48 C.J. p 853 note 22. 
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as in the case of a complaint in an ordinary civil 
action but false statements in a verified answer, 
which would have been as effective if unverified, 
do not constitute perjury, since the verification or 
oath is immateriah22 Perjury may be assigned 
on a false oath to an answer in chancery provided 
the bill called for an answer under oath.^s It is 
equally perjury to make a false charge or aver¬ 
ment in the charging part as to make a false state¬ 
ment in the stating part of a bill.^^ 

k. Other Matters or Proceedings 

General rules and their qualifications have been ap¬ 
plied on the question whether perjury or false swearing 
may be predicated on various matters or proceedings. 

The general rules and their qualifications, which 
are discussed supra §§ 20-22 have been applied and 
held to control on the question whether perjury 
or false swearing may or may not be predicated 
on an affidavit for attachment,^5 certiorari,change 
of venue,27 continuance,2S writ of habeas corpus,29 


§ 23 

new trial,30 passport,31 poor relief,32 search war¬ 
rant,39 or service of process by publication ;3^ 
or on an affidavit in proceedings by a landlord to re¬ 
move his tenant;35 or on an affidavit to an ac- 
count,36 to secure an appeal,37 or to verify a chat¬ 
tel mortgage;38 or on an affidavit filed with the 
county attorney as the basis for criminal proceed¬ 
ings ;39 or on a false answer under oath as to the 
competency of a juror.'^O 

Such rules have been applied also with respect to 
a false statement in an application for a civil serv¬ 
ice examination,or for an examination by the 
board of registration in medicine in an applica¬ 
tion for a pistol permit,49 or for a duplicate cer¬ 
tificate of title for a motor vehicle,*44 in an affida¬ 
vit for soldiers^ compensation ;45 in contempt pro¬ 
ceedings ;4 6 in disbarment proceedings,*47 in elec¬ 
tion proceedings or as to matters concerning an 
election ;49 in probate proceedings ;49 in ex parte 
investigations conducted by the Securities and Ex¬ 
change Commissions^ or by a congressional com- 


21. Cal.—^People v. Godines, 62 P. 
2a 787, 17 Cal.App.2d 721. 

Wis.—Lappley v. State, 174 N.W. 
913, 170 Wis. 356, 7 A.L.R. 1279. 

22. Cal.—People v. Millsap, 260 P. 
378, 85 Cal.App. 732. 

23. Ohio.—Silver v. State, 17 Ohio 
365. 

G4:. N.Y.—Smith v. Clark, 4 Paige 
368. 

25. Minn.—State v. Madigan, 59 N. 
W. 490, 57 Minn. 425. 

48 C.J. p 853 note 28. 

Affidavits, certificates, and deposi¬ 
tions in general see supra § 21 b, 

26. N.Y.—Pratt v. Price, 11 Wend. 
127. 

48 C.J. p 853 note 29, 

27. Okl.—Ex parte Ellis, 105 P. 184, 
.3 OkLCr. 220, 25 L.R.A..N,S., 653, 
Ann.Cas.l912A 863. 

48 C.J. p 853 note 30. 

28. Colo.—^Lindsay v. People, 204 
P.2d 878, 119 Colo. 438. 

48 C.J. p 853 note 31. 

Effect of continuance on perjury 
committed in testifying see supra 
§ 21 a. 

Palse statement held within statute 
Colo.—Lindsay v. People, supra. 

29. Miss.—^White v. State, 9 Miss. 
149. 

48 C.J. p 854 note 32 

3®, La.—State v. Varnado, 97 So. 

865, 154 La. 576. 

48 C.J. p 854 note 34. 

31. U.S.—U. S. V. Robertson, D.C. 

Cal., 257 F. 195. \ 

48 C.J. p 854 note 35. 


32. Perjury may he predicated on 
false statement 

Cal.—^People v. Ziady, 64 P.2d 425, 
8 Cal.2d 149, 108 A.L.R, 1234. 

33. Miss.—Carpenter v. State, 5 
Miss. 163, 34 Am.D. 116. 

48 C.J. P 854 note 36. 

34. Mich.—Clarke v. Wayne Cir, 
Judge, 159 N.W. 387, 193 Mich. 
33. 

48 C.J. p 854 note 37. 

35. Ga.—iSewell v. State, 61 Ga. 496. 
48 C.J. p 864 note 38. 

36. US.—U. S. V. Thomas, C.C.D.C., 
28 P.Cas.No.16,475, 3 Cranch C.C. 
293. 

48 C.J. p 854 note 39. 

37. Tex.—Williams v. State, 102 S. 
W.2d 228, 132 Tex.Cr.R. 60. 

48 C.J. p 854 note 40. 

38. Vt.—State V. Estabrooks, 41 A. 
499, 70 Vt. 412. 

48 C.J. p 854 note 41. 

39. Kan.—State v. Gobin, 7 P.2d 57, 
134 Kan. 532. 

40. Kan.—^Kerby v. Hiesterman, 178 
P.2d 194, 162 Kan. 490. 

W.Ya.—State v. Dean, 58 S.E.2d 860. 
48 C.J. p 854 note 42. 

41. U.S.—U S. V. Crandol, D.C.Va., 
233 P. 331. 

D.C.—Johnson v. U. S., 26 App.D.C. 
128. 

48 C.J. p 854 note 44, 

42. Mass.—Commonwealth v. Wee- 
ne, 65 3Sr.E.2d 318, 319 Mass. 231. 

43. N.Y.—People v. Joseph, 17 N.Y. 
>S.2d 943, 173 Misc. 410. 

44. D.C.—Shelton v. U. S., 165 P.2d 
241, 83 U,S.App.D.C. 32. 
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Oath held not “authorized by law” 
D.C.—Shelton v. U. S., supra. 

45. Kan.—State v. Whitlock, 27 P. 
2d 262, 138 Kan. 602. 

46. Ill.—People V. Whitlow, 191 N. 
B. 222, 357 Ill. 34—^Provenzale v. 
Provenzale, 90 N.E.2d 115, 339 Ill. 
App. 345. 

48 aJ. p 854 note 45. 

47. Ga.—Williford v. State, 185 S.B. 
611, 53 Ga.App. 334. 

Validity of proceeding 

A perjury conviction was not il¬ 
legal because it was based c^n false 
statements made by defendant in 
pleadings under oath in disbarment 
suit which was allegedly void, since 
fact that disbarment suit might fail 
for some reason other than juris¬ 
diction of court over subject-matter 
or general jurisdiction of court did 
not take away its character as judi¬ 
cial proceeding.—Williford v. State, 
192 S.E. 93, 56 Ga.App. 40. 

48- La.—State ex rel. Sanchez v. 
Smith, 21 So.2d 890, 207 La. 735. 

48 C.J, p 855 note 56. 

Proceedings held required to he 
prosecuted under election code, 
and not perjury statute 
Pa.—Commonwealth v. Brown, 29 A. 
2d 793, 346 Pa. 192. 

49- Wis.—Stetson v. State, 235 N. 
W. 539, 204 Wis. 250. 

50. Perjury statute held applicable 
U.S.—Boehm v. U S., C.C.A.Mo., 123 
F.2d 791, certiorari denied 62 S.Ct. 
626, 315 U.S. 800, 86 L.Ed. 1200, 
rehearing denied 62 S.Ct. 794, 315 
US. 828, 86 L.Ed. 1223—Woolley 
v. U S., C.C.A.Cal., 97 F.2d 258. 
certiorari denied 59 S.Ct, 73, 305 
US. 614, 83 L.Ed. 391. 
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mittee;^! in proceedings before fence viewers,52 
or before a fire marshal,53 or before a legislative 
body,5^ or before an ecclesiastical tribunal or 
in proceedings before a tax board,56 or before a 
military tribunal,57 or before a refereeSS or an 
arbitrator ;59 or in naturalization proceedings, as 
discussed in Aliens § 164. 

Likewise, such rules have been applied with re¬ 
spect to false statements in proofs of loss under an 
insurance policy;5^ in a return under an oleomar¬ 
garine act;6t or a false statement made at an ex¬ 
amination in supplementary proceedings ;52 or false 
testimony, given instead of an affidavit, on a hear¬ 
ing to dissolve an injunction or on a false oath 
for submission of the issue of suspended sentence.®^ 

Special statute authorizing oath. Under statutes 
extending common-law perjury to include non judi¬ 
cial oaths, a false affidavit in extrajudicial proceed¬ 
ings under a special statute providing for proof by 
affidavit may constitute perjury. 65 

§ 24. Administration and Form of Oath 

a. Actual administration 

b. By whom administered 

c. Form of oath 

d. Verification of written statements 
a. Actual Administration 

H is essential to the commission of perjury and kin¬ 


dred crimes that the accused shall have been sworn or 
affirmed. 

It is essential to the commission of perjury and 
kindred crimes that accused shall have been sworn 
or affirmed.66 In other words, in order to con¬ 
stitute a valid oath, for the falsity of which per¬ 
jury will lie, there must be, in the presence of a 
person authorized to administer it, an unequivocal 
act by which affiant consciously takes on himself 
the obligation of an oath;57 and it is sufficient that 
there is such an act,6S and that both affiant and the 
officer administering the oath understand that what 
is done is all that is necessary to complete the act 
of swearing.59 It has been held, however, that one 
who, being required by law to make a statement 
under oath, willfully and knowingly falsifies such 
statement purportedly made under oath, is guilty of 
perjury as a matter of law, regardless of whether 
or not an oath was in fact taken.70 

b. By Whom Administered 

(1) Necessity of power to administer 

(2) Who empowered to administer 

(1) Necessity of Power to Administer 

It is an essential prerequisite to the guilt of one ac¬ 
cused of perjury or false swearing that the oath shall 
have been administered by a person authorized by law 
to administer it; and consent to administration of an 
oath by an unauthorized person will not render the oath 
a predicate for perjury. 


51. TJ.S.—Seymour v. U. S., C.C.A. 
Neb., 77 F.2a 577, 99 A.L.R. 880. 

D.a—u. S. V. Meyers, D.C., 75 F. 
Supp. 486, affirmed Meyers v. XJ. S., 
171 F.2d 800, 84 U.S.App.D.C. 101, 
11 A.L..R.2d 1, certiorari denied 

69 S.Ct. 602, 336 U.S. 912, 93 L.Ed. 
1076. 

52. Mass.—^Jones v, Daniels, 15 
Gray 438. 

48 C-J. P 854 note 46. 

53. N.Y.—^Harris v. People, 64 N.T. 
148. 

48 C.J. p 854 note 47. 

54- N.T.—People v. Backer, 185 3Sr. 

Y.S. 459, 113 Misc. 400. 

48C.J. p 854 note 48. 

56. Conn.—Chapman v. Gillet, 2 
Conn. 40. 

48 C.J- p 854 note 50. 

56. Ind.—^State v. Wood, 10 N.E. 
639, 110 Ind. 82. 

48 iC-J. P 853 note 11. 

False statements in tax returns as 
constituting perjury see supra § 7. 

57. N/C.—^State v. Gregory, 6 N.C. 
69. 

48tC.J. p 854 note 51. 

Authority of draft board officials to 
administer oath see infra § 24 b 
lb). 


58. Me.—State v. Keene, 26 Me. 33. 
N.Y.—^Bonner v. McRhail, 31 Barb- 

106. 

48 C.J. p 855 note 52. 

59. S.C.—State v. Stephenson, 15 
S.C.L. 165. 

48 C.J. p 855 note 53. 

60. Mass.—^Avery v. Ward, 22 N.E. 
707, 150 Mass. 160. 

48 C.J. p 855 note 54. 

61. U.S.—^U. S. V. Lamson, C.'C.R.!., 
165 F. 80. 

48 C.J. p 855 note 55. 

62. Fla.—Leavine v. State, 133 So. 
870, 101 Fla. 1370. 

N.T.—Foster v. Hastings, 189 N.E. 

229. 263 N.Y. 311. 

48 C.J. p 855 note 58. 

63. Ohio.—State v. Budd, 60 N.E. 
988, 65 Ohio St. 1. 

48 C.J. p 855 note 59. 

64. Tex.—Van Arsdale v. State, 198 
S.W.2d 270, 149 Tex.Cr. 639—-May 
V. State, 67 S.W.2d 266, 125 Tex. 
Cr. 194. 

65. N.J.—State v. Dayton, 23 N.J. 
Law 49, 53 Am.D. 270. 

48 C.J. P 855 note 61. 

66. U.S.—Jordan v. U. S., C.C.A.N. 

60 F.2d 4, certiorari denied 53 
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S.Ct. 84, 287 U.S. 633, 77 L.Ed. 
549. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705. 357 Pa. 378. 

48 C.J. p 855 note 63. 

Requirement that oath he legally 
administered 

The crime of perjury can be com¬ 
mitted only if defendant is testify¬ 
ing under the sanction of an oath 
legally administered.—Common¬ 

wealth V. Hubbs, 8 A.2d 611, 137 Pa. 
Super. 229. 

67. Mo.—Corpus Juris cited in 
State Y. Tull, 62 S.W.2d 389, 391, 
333 Mo. 152. 

Okl.—Corpus Juris cited in Farrow 

V. State, 112 P.2d 186, 189, 71 Okl. 
Cr. 397. 

Tex.—Weadock v. State, 36 S.W.2d 
757, 118 Tex.Cr. 537. 

48 C.J. p 855 note 65. 

68. Tex.—^Vaughn v. State, 177 S. 

W. 2d 59, 146 Tex.Cr. 586—Weadock 
V. State, 36 S.W.2d 757, 118 Tex. 
Cr. 537. 

Form of oath see infra subdivision 
c of this section. 

69. Ga.—^Brooks v. State, 11 S.E.2d 
688, 63 Ga.App. 575. 

70. Cal.—People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 
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It is an essential prerequisite to the establishment 
of the guilt of one accused of the crime of perjury 
'or false swearing, .as the case may be, that the oath 
shall have been administered by a person author¬ 
ized by law to administer it, and, where the oath 
was administered by a person having no legal au¬ 
thority to do so, as by a person acting merely in a 
private capacity, or by one who had authority to 
administer certain oaths, but not the one in ques¬ 
tion, or by one who had authority seemingly color¬ 
able, but no authority in fact, there can be no con¬ 
viction, for the oath is altogether idle.'^l 

Consent to administration of an oath by an un¬ 
authorized person will not render it a predicate 

for perjury.72 

Ministerial acts. The competency of the person 
who reads the words of the oath to the witness and 
does the ministerial part of its administration is 

immaterial.'^S 

Under laws of United States. In order to con¬ 
stitute perjury or false swearing under the laws 
of the United States, it must appear that the offi¬ 
cer administering the oath was authorized so to do 
by the laws of the United States.'^^ Where the 
particular federal statute applicable to the matter or 
proceeding involved authorizes administration of 
the oath by an officer empowered to take oaths 
under state laws, such state officer is authorized to 
administer oaths under the laws of the United States 
within the meaning of this rule, the authorization 


§ 24 

being found in the particular federal statute,or 
statute and regulation,applicable to the case. 
Notaries public can administer oaths'^and take 
affidavits'^8 on which perjury can be predicated in 
a federal court, only in cases and to the extent au¬ 
thorized by the federal statutes. 

(2) Who Empow'ered to Administer 

(a) In general 

(b) Particular persons or officers 
(a) In General 

Perjury or false swearing may not be assigned on an 
oath administered by an officer who has failed to qualify, 
or who is incompetent to hold office, or whose power has 
expired, or who is acting outside of his territorial juris¬ 
diction; but an oath may be administered by a deputy 
of an authorized officer, and, according to some authori¬ 
ties, by a de facto officer. 

Perjury or false swearing may not be assigned 
on an oath administered by an officer who has 
failed to qualify,or who is incompetent to hold 
the office,so or whose power to administer the oath 
has expired by limitation of time.Sl Furthermore, 
the offense may not be assigned on .an oath admin¬ 
istered by an officer who is acting outside of his 
territorial jurisdiction,®^ unless his power to ad¬ 
minister oaths is not territorially limited.®® 

Defendant swearing himself. In the absence of 
express statutory authority, one cannot be con¬ 
victed of false swearing for a false statement made 
under an oath administered by him to himself.®^ 


71. U.S.—U. S. V. Doshen, C.C.A.Pa., 
133 F.2d 757. 

Ky.—^Young- v. Commonwealth, 120 
S.W.2d 772. 275 Ky. 98. 

N.Y.—^People v. Gade, 6 N.Y.S.2d 
1018. 

Pa.—Commonwealth v. Plubbs, 8 A. 
2d 611, 137 Pa.Super. 229—Com¬ 
monwealth V. Stiles, 97 Pa.Super. 
559—^^Commonwealth v. Bennett, 
Quar.Sess., 88 Pittsb.Leg.J. 532, 54 
York Leg.Reg. 117. 

S.C.— Corpus Juris State 

V. Brandon, 197 S.E. 113, 115, 186 
S.C. 448. 

48 C.J. P 856 note 67%. 

72. Pa.—^Phillipi v. Bowen, 2 Pa. 20. 

73. Ga.— Corpus Juris quoted in 
Taylor v. State, 200 S.E. 237, 240, 
59 Ga.App. 1. 

48 C.X p 856 note 70. 

74. U.S.—^U. S. V. Curtis, Mo.. 2 S. 
Ct. 507, 107 U.S. 671, 27 L.Ed. 534 
—^U. S. V. Madison, D.C.Cal,, 21 P. 
628. 

48 C.J. p 856 note 71—-12 C.X p 236 
note 33 [a]. 

Federal employees investigating 
frauds 

A prosecution for perjury for 


falsely swearing before an official of 
the United States not specifically au¬ 
thorized to administer oaths could 
not be sustained under statute em¬ 
powering all federal employees in¬ 
vestigating frauds on the govern¬ 
ment to administer oaths on theory 
that false statement in naturaliza¬ 
tion proceedings is a fraud in ab¬ 
sence of showing that oath was ad¬ 
ministered to defendant in proceed¬ 
ings in which a false statement 
made by defendant in a naturaliza¬ 
tion proceeding was basis of inves¬ 
tigation.—U. S. V. Doshen, C.C.A.Pa., 
133 F.2d 757. 

Immigration inspector 

Department of justice employee 
designated as special inspector in 
immigration and naturalization serv¬ 
ice who at time of administering 
oath to alien was not authorized to 
do work under Alien Registration 
Act was not an immigrant inspec¬ 
tor within meaning of statute giving 
immigrant inspectors power to ad¬ 
minister oaths.—U. S. V. Doshen, su¬ 
pra. 

75. U.S.—Patterson v. U. S., Or., 
202 F. 208, 120 C.C.A. 650. 

48 C.X p 856 note 73. 
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76. U.S.—U. S. v. Mo rehead, Mont., 
37 S.Ct. 458, 243 U.S. 607, $1 D. 
Ed. 926. 

48 C.X p 856 note 74. 

77- U.S.—U. S. V. Law, D.C.Va., 50 
F. 915. 

48 C.X p 857 note 75. 

78- U.S.—U. S. V. Curtis, Mo., 2 S. 
Ct. 507, 107 U.S. 671, 27 L.Ed. 534. 

48 C.X p 857 note 76. 

79- S.C.—Corpus Juris guoted ia 
State V. Brandon, 197 S.E. 113, 115, 
186 S.C. 448. 

48 C.X p 857 note 79. 

SO. N.Y.—^Lambert v. People, 76 N. 
Y. 220, 6 Abb.N.Cas. 181, 32 Am.R. 
293. 

81. Mo.—State v. Cannon, 79 Mo. 
343. 

48 C.X p 857 note 81. 

82- Miss.—State v. Tate, 27 So. 619, 
77 Miss. 469. 

48 C.X p 857 note 82. 

83. Pa.—Commonwealth v. Frank, 
7 Pa.Dist. 143, 21 Pa.Co. 120. 

48 C.X p 857 note 83. 

84. Ga.—^Phillips V. State, 63 S.EL 
667, 5 Ga.App. 597. 
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De facto officers. It has been both affirmed^® 
and denied® 6 that perjury or false swearing may 
be predicated on a false statement made under an 
oath administered by a de facto officer. If the per¬ 
son administering the oath is not even an officer de 
facto, he cannot administer an oath serving as the 
basis of a prosecution for perjury.®'^ 

Deputies. Where an officer has authority to ap¬ 
point deputies, if necessary for the discharge of the 
duties of his office, a false oath taken before such 
a deputy is as much perjury as if it were taken 
before the officer himself.®® 

(b) Particular Persons or Officers 
aa. Court or court officer 
bb. Justice of the peace 
cc. Notary public 
dd. Other officials 

aa. Court or Court Officer 

Perjury may ordinarily be predicated on an oath ad¬ 
ministered by the court or an officer thereof acting by 
the authority or permission of the court. 

An oath administered by the clerk or other offi¬ 
cer of a court, in open court and under the direc¬ 
tion of the court, is an oath administered by the 
court so that false testimony under such oath may 
be perjury;®^ and an oath administered by the clerk 
in the absence of the court may be sufficient on 
which to predicate perjury.^0 

Attorney, Perjury may be predicated on an oath 
administered in open court by an attorney at law 
by the authority or permission of the court,or 


where that is the usual form of administering 
oaths.^2 

Judge. Perjury may be predicated on an oath 
administered by a circuit judge.®® 

Prosecuting attorney. Perjury may be assigned 
on an oath administered by a prosecuting attorney 
in the discharge of his duties.Under statutes 
abolishing the usual rule of strict construction ap¬ 
plicable to penal statutes, and providing that a coun¬ 
ty attorney shall have power to compel persons 
to appear before him to testify respecting alleged 
violations of gambling laws, power of such attor¬ 
ney to administer an oath will be implied, and vio¬ 
lation of such oath may constitute perjury.®^ A 
false statement pursuant to an oath administered 
by a county solicitor to a witness not brought before 
him by court process, however, is made under an 
oath administered without authority, and is, there¬ 
fore, not perjury.®® A statute empowering the 
state's attorney to swear witnesses summoned to 
testify by court process means that he may swear 
such witnesses only for the purpose set forth in 
the process.®*^ 

United States commissioner. Under laws of the 
United States granting to United States commis¬ 
sioners power to administer oaths, an oath admin¬ 
istered by such an official may serve as the predi¬ 
cate for perjury,®® unless he acted beyond the scope 
of his authority.®® 

bb. Justice of the Peace 

False statements under oath administered by a justice 
of the peace empowered to administer oaths may consti¬ 
tute perjury or false swearing. 


85. U.S.—Jordan v. U. S., C.C.A.N. 
C-, 60 F.2d 4, certiorari denied 53 
•g^.Ct. 84. 287 U.S. 633, 77 L.Ed. 
549. 

48 C.J. p 857 note 88. 

Special master 

U.S.—Jordan v. U. S., supra. 

86. S.C.—State v. Brandon. 197 S.E. 
113, 186 S.C. 448. 

48 C.J. P 857 note 89. 

Oath administered, in presence of 
court 

Pact that oath administered to 
witness by de facto deputy clerk 
was administered in presence of 
court did not bring oath within pro¬ 
vision of statute authorizing admin¬ 
istration thereof by any person di¬ 
rected or permitted by law to ad¬ 
minister oath, or justify predication 
of offense of false swearing on state¬ 
ments made by witness.—State v. 
Brandon, 197 S.E. 113, 186 S.C. 448. 

87. N.Y.—^Lambert v. People, 76 N. 


T. 220, 6 Abb.N.Cas. 181, 32 Am.R. 
293. 

48 C.J. p 857 note 91. 

88. Fla.—State ex rel. Cooper v, 
Coleman, 189 So. 691, 138 Pla. 520. 

48 C.J. p 857 note 92. 

Assistant state attorney 
Pla.—State ex rel. Cooper v. Cole¬ 
man, supra. 

89. N.T.—People v. Diaz, 280 K.T. 
S. 612, 245 App.Div. 767—People 
V. Gade, 6 N.Y.S.2d 1018. 

48 C.J. P 857 note 94. 

90. La.—State v. Dreifus, 38 La. 
Ann. 877. 

48 'C.J. P 858 note 95. 

91. Ga.—Smoak v. State, 198 S.E. 99, 
58 Ga.App. 299. 

92. Ga.—Smoak v. State, supra. 

93. •ClrcxLit judges held to have pow¬ 
er to administer oaths.—In re Smith, 
68 N.W. 228, 110 Mich. 435. 

94. Tex.^—Rambo v. State, 64 S.W. 
1039, 43 Tex.Cr. 271. 

48 C.J. P 858 note 1. 
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95. Tex.—Barnes v. State, 152 S.W. 
1043, 68 Tex.Cr. 498. 

48 C.J. p 858 note 4. 

96. Fla.—'Campbell v. State, 109 So. 
809, 92 Fla. 775. 

97. Pla.—State ex rel. Stewart v. 
Coleman, 165 So. 272, 122 Fla. 368. 
Where witness is summoned to 

testify in civil action, state’s attor¬ 
ney may not swear such witness in 
criminal case.—State ex rel. Stew¬ 
art V. Coleman, supra. 

Where witness is summoned to 
testify in designated criminal case, 
statute empowering state's attor¬ 
ney to swear witnesses does not au¬ 
thorize state's attorney to swear 
such witness in some other criminal 
case.—State ex rel. Stewart v. Cole¬ 
man, supra. 

98. U.S.—Safeord V. TJ. S., N.Y.. 252 
P. 471, 164 C.C.A. 655. 

48 C.J. P 858 note 8. 

99. U.S.—U. S. V. Garcelon, D.C. 
Colo., 82 p. 611. 

48 C.J. p 858 note 9. 
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Where a justice of the peace !s empowered to 
administer the oath, false statements tinder oath 
administered by a justice may constitute perjury^ 
or false swearing'.^ It is not necessary that a jus¬ 
tice should act in his judicial capacity in admin¬ 
istering the oath, since it is sufficient to authorize 
a charge of perjury if he administered the oath in 
his official capacity.^ 

cc. Notary Public 

A false statement pursuant to an oath administered 
by a notary public acting within his authority to adminis¬ 
ter oaths may constitute perjury or false swearing. 

A false statement pursuant to an oath admin¬ 
istered by a notary public acting within his au¬ 
thority to administer oaths may constitute perjury'^ 
or false swearing,5 but perjury may not be assigned 
on a false oath taken before a notary lacking au¬ 
thority to administer One whose application 
for a notary^s commission has been approved, but 
who has not qualified within the time prescribed 
by statute, cannot administer an oath which will 
serve as the basis for a charge of false swearing,'^ 
since he is not regarded as even a de facto officer.^ 

dd. Other Officials 

Various officials have been held to possess, or not 
to possess, the power to administer oaths on which per¬ 
jury OP false swearing may be predicated. 

Among other persons or officers, in addition to 
those already mentioned supra subdivision b (2) 
(b) of this section, who have been held to pos¬ 


§ 24 

sess the power to administer an oath or take an 
affidavit on which perjury or false swearing may 
be predicated are an alderman,^ an attorney on 
the staff of attorneys for the Securities and Ex¬ 
change Commission,a draft board official,an 
election official,^ ^ g. foreman of a grand jury,!^ 
a school commissioner, a special commissioner or 
master appointed in bankruptcy proceedings,a 
tax official,! 6 and a United States senator, as chair¬ 
man of the subcommittee before which the false 
statement was made.!”^ 

In the absence of statutory authorization, how¬ 
ever, an arbitrator,the foreman of an investigat¬ 
ing grand jury,!^ or a school director^^^ has been 
held to lack power to administer an oath on which 
perjury may be predicated. 

c. Form of Oath 

(1) In general 

(2) Irregularities 

(1) In General 

No particular form of oath is necessary as the basis 
of a prosecution for perjury, since it is sufficient If ac¬ 
cused takes any form of oath or affirmation customary 
to persons of his race or belief, and in substantial com. 
pliance with the statute. 

No particular form of oath is necessary as the 
basis of a prosecution for perjury ,21 since it is 
sufficient if accused takes any form of oath or 
affirmation customary to persons of his race or be- 
lief,22 and indicates that he is making a sworn 


1. Tex.—Clay v. State, 107 S.W. 

1129, 52 Tex.Cr. 555. 

48 C.J. P 858 note 12. 

Tex.—Wilson v. State, 93 S.W- 
547, 49 Tex.Cr. 496. 

3. Ga.—^Pennaman v. State, 58 Ga. 
336—Sistrunk v. State, 88 S.E, 796, 
18 Ga.App. 42. 

4. La.—State v. Varnado, 97 So. 865, 
154 La. 575. 

48 C.J. p 858 note 18. 

5. Ky.—Anderson v. Comnionwealth, 
117 S.W. 364. 

48 C.J. p 858 note 19. 

6- Ohio.—State v- Jackson, 36 Ohio 
St. 281. 

48 C.J. p 858 note 20. 

7. Tex.—^Faubion v. State, 282 S.W. 
597, 104 Tex.Cr. 78. 

8. Tex-—^Faubion v. State, supra. 
Administration by de facto officer 

see supra subdivision b (2) (a) of 
this section. 

9. Pa.—Commonwealth v. Frank, 7 
Pa.Dist 143, 21 Pa.Co. 120. 

48 C.J. p 859 note 27. 

10. U.S.—Poehm v. U. S., C.C.A.M 0 -, 
123 P.2d 791, certiorari denied 62 
S.Ct. 626, 315 XJ.S. 800, 86 L.Ed. 


1200, rehearing denied 62 S.Ct. 794, 
315 U.S. 828, 86 L.Ed. 1223. 

11- U.S.—Hardwick v. U. S., Cal., 
257 F. 505, 168 C.C.A. 509. 

48 C.J. p 859 note 28. 

12. Idaho.—^Territory v. Anderson, 
21 P. 417, 2 Idaho, Hash., 573. 

48 C.J. P 859 note 29. 

Perjury in election proceedings see 
supra § 23 k. 

13. Puerto Rico.—^U. S. v, Cruz, 1 
Puerto Rico Fed. 445. 

48 C-J. P 859 note 30. 

14. Ga.—^Lavender v. State, 11 S.E. 
861, 85 Ga. 539. 

48 C.J. p 859 note 31. 

15. U.S.—U. S. V. Coyle, B.C.N.Y., 
229 F. 256. 

48 C.J. p 859 note 32. 

Perjury in bankruptcy proceedings 
see supra § 23 b. 

16. Ind.—State v. Wood, 10 H-E. 
639, 110 Ind. 82. 

48 C.J. P 859 note 33. 

Perjury in tax proceedings see su¬ 
pra § 23 k. 

17. D.C.—U, S. V. Meyers, D.C., 75 
F.Supp. 486, affirmed Meyers v. U. 
S., 171 P.2d -800, 84 U.S.App.B.C. 
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101, 11 A.L.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
L.Ed. 1076. 

18. S.C.—State v. McCroskey, 14 S- 
C.L. 308. 

48 C.J. p 859 note 35. 

Perjury in proceedings before ref¬ 
erees and arbitrators see supra § 
23 k. 

19- Pa.—Commonwealth v. Hubbs, 8 
A.2d 611, 137 Pa.Super. 229—Com¬ 
monwealth V. Bennett, Quar.Sess., 
88 Pittsb.Leg.J. 532, 54 York Leg. 
Reg. 117. 

20- Pa.—Commonwealth v. Stiles, 97 
Pa.Super. 559. 

21. Ga.—^Brooks v. State, 11 S.E.2d 
688, 63 Ga.App. 575. 

48 CJ. p 859 note 37. 

22. U.S.—U. S. V. Mallard, B.C.S.C., 
40 F. 151, 5 L.R.A. 816. 

48 C.J. p S59 note 38. 

Constitutional provision construed 
The constitutional provision that 
no person shall be disqualified to 
give evidence because of his reli¬ 
gious opinion, or want of religious 
belief, but all oaths or affirmations 
shall be administered in mode most 
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statement as distinguislied from a mere assertion.^^ 
It will ^be presumed that the mode which a witness 
adopted in taking the oath was the one which ac¬ 
corded with his belief, and which he considered 
binding on his conscience,and, where at the time 
he was sworn he made no objection to the form 
of its administration, but took it and testified un¬ 
der it, he will not be allowed, in order to escape the 
penalty for perjury, to claim that it was not ad¬ 
ministered in strict conformity with law.^^ Even 
where a statute prescribes the form of oath, a sub¬ 
stantial compliance therewith is sufficient but 
perjury may not be predicated on an oath which is 
not even in substantial compliance with statutory 

requirements.27 

Outh on information md belief. One who swears 
to a matter as to the best of his knowledge, infor¬ 
mation, and belief is guilty of perjury where he 
did not believe that the matter sworn to was true.^S 

(2) Irregularities 

It is no defense that the oath was taken or adminis¬ 
tered in an irregular manner. 

It is no defense that the oath was taken or ad¬ 
ministered in an irregular manner,especially un¬ 
der statutes expressly providing that irregulari¬ 
ties in the administration of an oath shall be no 
defense to a prosecution for perjury;®^ but the 
rule refers to some informality in the substance of 
the oath as administered by the officer, and does not 


excuse the necessity for a valid oath,^^ and such 
statutes cannot put the breath of legal life into a 
nonexistent oath.32 

It is ordinarily no defense to a prosecution for 
perjury that the witness failed to raise his hand,33 
or to swear with one hand on the Bible,3^ or to 
stand with the rest of the witnesses ;35 or that the 
customary phrase, “So help you God,'’ was omit¬ 
ted ;36 or that the administering officer used in¬ 
exact language with respect to the matter as to 
which the witness was to testify.37 

d. Verification of Written Statements 

Under statutes requiring certain testimony to be in 
writing, it has been both affirmed and denied that oral 
testimony of the statutory character may constitute per¬ 
jury. Signing without swearing, or swearing without 
signing, may or may not, according to the circumstances, 
serve as the basis for a charge of perjury. 

Under statutes requiring certain testimony to be 
in writing, it has been both affirmed38 and denied33 
that oral testimony of the statutory character may 
constitute perjury. Under a statute requiring spec¬ 
ified examinations to be made under oath, but per¬ 
missive as to whether or not the statements shall 
be reduced to writing, a statement on such exam¬ 
ination made under oath but not reduced to writ¬ 
ing may constitute false swearing.'^® The function 
of the officer taking the oath is to see that the doc¬ 
ument or verification is subscribed in his presence, 
and that the subscriber affirms or swears that the 


binding: on conscience, and shall be 
tahen subject to penalties of per¬ 
jury, refers only to administering- 
oaths to -witness who proposes to 
give evidence in court and does not 
refer to a prosecution for perjury 
for mating a false statement on in¬ 
formation and belief.—Griffin v. 
State, 128 S.W.2d 1197, 137 Tex.Cr. 
231. 

23. U.S,—^U. S, V. Mallard, D.C.S.C., 
40 F- 151. 5 L..R.A. 816. 

48 C.X p 859 note 39. 

24fe. Cal.—^People v. Parent, 73 P. 

423, 139 Cal. 600. 

48 C.J. P 859 note 40. 

25. Me.—State v. Keene, 26 Me. 33. 
48 CJ. P 860 note 41. 

26. Kan.—State v. Kemp, 20 P.2d 
499, 137 Kan. 290, 

48 C.J. p 860 note 45. 

27. Cal.—People v. Cohen, 50 P. 20, 
IIS Cal. 74. 

Oa.—^Aldridge v. State, 147 S.E. 414, 
39 Oa.App.‘484. 

48 C.J. p 860 note 46. 

28. Ga.—Corpus Juris quoted, in 
Williford v. State, 185 S.E. 611, 
614, 53 Ga.App. 334. 


Tex,—Griffin v. State, 128 S.W.2d 
1197, 137 Tex-Cr.R. 231. 

48 C.J. p 861 note 60. 

False statement of opinion, belief, 
and memory as perjury see supra § 
5. 

Pleadings verified on belief see su¬ 
pra § 23 J. 

29. Cal.—^People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 

Pa.—Commonwealth v. Antico, 22 A. 

2d 2 04, 146 Pa.Super. 293. 

48 C.X p 860 note 49. 

Irregularities affecting: 

Affidavits and similar instruments 
see supra § 21 b. 

Jurisdiction of court see supra § 

22 . 

30. Wash.—State v. Dodd, 74 P.2d 
497, 193 Wash. 26. 

48 C.J. P 860 note 51. 

31. N.T.—^Milmoe v. Meyer, 15 K. 
Y.S.2d 899. 

32. N.Y.—^People v. Swasey, 203 N. 
Y.S, 22, 122 Misc. 388. 

48 C.J. p 860 note 52. 

33. Ga.—^Brooks v. State, 11 S.E. 2d 
688, 63 Ga.App. 575. 
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Wash.—State v. Dodd, 74 P.2d 497, 
193 Wash. 26. 

48 C.J. p 860 note 53. 

34. Ga.—'Cox v. State, 79 S.E. 909, 
13 Ga.App. 687. 

35. Ga.—Cox V. State, supra. 

48 C.J, p 860 note 56. 

36. Cal.—People v. Parent, 73 P. 
423, 139 Cal. 600. 

Iowa.—State v. Hulsman, 126 N.W. 
700, 147 Iowa 572. 

37. Tex,—Clay v. State, 107 S.W. 
1129, 52 Tex.Cr. 555. 

48 C.J. p 860 note 58. 

38. Pa.—Commonwealth v. O'Neill, 
5 Pa.Co. 209. 

48 C.J. p 861 note 63. 

Affidavit, certificate, declaration, or 
deposition as instrument on which 
to predicate perjury see supra § 
21 b. 

Incomplete statements see supra § 
21 b. 

Verified pleading see supra § 23 j. 

39. Vt.—^State v. Trask, 42 Vt. 152. 

40. Ky.—Jarboe v. Commonwealth, 
265 S.W. 298, 204 Ky. 737. 

48 C.J. p 861 note 66. 
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things contained in the document subscribed are 
true.*^! The matters in the document or in the sub¬ 
scribed verification do not have to be repeated in 

the jurat of the officer.'^^ 

Attachment to other papers. It is not necessary 
that a false affidavit of verification shall itself 
state the facts sworn to, but they may be stated 
in the report or pleading to which the affidavit is 
attached but whether or not an affidavit com¬ 
plete in itself as respects statement of facts, and 
filed in a judicial proceeding, is attached to other 
documents, in connection with which it is to be 
used, is immaterial.^^ 

Signing without swearing. Merely signing and 
delivering a paper in affidavit form without ac¬ 
tually swearing to the truth thereof ordinarily can¬ 
not serve as the basis for a charge of perjury, 
even though the jurat was later signed by the offi¬ 
cer. ^ 6 If affiant is told that by signing the state¬ 


ment he thereby swears to it, his signature may be 
a sufficient oath,^7 a like rule has been applied 
where the affidavit was in the form provided by 
statute, and affiant knew that the law required 
him to make the oath.^S 

Swearing without sig^ning. Swearing to an affi¬ 
davit without signing is ordinarily sufficient to sup¬ 
port a charge of perjury.^^ If signed, however, 
the oath must be taken by the person who signed 
it.50 Vv^here a statute provides that the making 
of a deposition shall be deemed to be complete when 
it is subscribed and sworn, a charge of perjury 
may not be predicated on sworn testimony given by 
accused on the taking of his deposition which he 
never signed.^l 

Reading instrument. A false affidavit may con¬ 
stitute perjury, even though read neither to nor 
by affiant, provided he knew the contents thereof 
when swearing to it.52 


III. DEFENSES 


§ 25. In General 

It is no defense to a charge of perjury that others 
guilty of similar falsehoods have not been prosecuted, 
that accused was prosecuted because of his political be¬ 
liefs, or that constitutional provisions protecting him 
against giving self-incriminating testimony have been 
violated. 

Particular matters have been held not to con¬ 
stitute a defense in a prosecution for perjury,53 
such as that others equally guilty of an untruth 
similar to that with which accused is charged have 
not been prosecuted,5^ or that accused was singled 
out for prosecution because he was a Communist,55 
or, in a prosecution for perjury before a federal 
grand jury, that accused had previously perjured 
himself by falsely testifying as to the same mat- 

41. Tex.—Weadock v. State, 36 S.W. 

2d 757, 118 Tex.Cr. 537. 

42. Tex.—^Weadock v. State, supra. 

43. Cal.—^People v. Torterice, 225 
P. 760, 66 CaLApp. 115. 

N.Y.—^People v. Ostrander, 19 N.T. 

S. 324, 328, 64 Hun 335. 

48 C.J. p 861 note 67. 

44. Tex.—Shipp v. State, 196 S.W. 

840, 81 Tex.Cr. 328, 343. 

48 C.J. p 861 note 68. 

45. N.Y.—O’Reilly v. 

Y. 154, 40 Am.R. 525, 

Cas. 53. 

48 C-J. P 861 note 70. 

46. N.Y.—^People v. Swasey, 203 N. 

Y.S. 22, 122 Misc. 388. 

48 C.J. P 861 note 71. 

47. U.S.—U. S. V. Mallard, D.C.S.C,, 

40 F. 151, 5 L..R.A. 816. 

48 C.J. p 861 note 72. 


ter in a state court^s A witness who has sworn 
falsely in an investigation may not defend on the 
ground that the information which gave rise to the 
investigation was not in all respects confirmed by 
the proof adduced on the investigation.5^ The con¬ 
stitutional provision protecting a person against 
being required to give self-incriminating testimony 
is not a protection against a charge of perjury 
based on the falsity of testimony properly re¬ 
ceived,53 even though the accused was compelled 
to testify against his will.59 A defense to a charge 
of perjury may not be established by isolating a 
statement and thereby giving it a meaning wholly 
different from the clear significance of the testi¬ 
mony considered as a whole. 50 

54. Cal.—People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 

Subsequent correction of false state¬ 
ment as precluding’, or not preclud¬ 
ing, prosecution for perjury see 
supra § 8. 

55. Cal,—^People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 

56. TJ.S.—Claiborne v. tJ. S., C.C.A- 
Mo., 77 F.2d 682. 

57. TJ.S.—^Boehm v. XJ. S., C.C.A,Mo-.„ 
123 F.2d 791, certiorari denied 62 
S.Ct. 626, 315 U.S. 800, 86 L.Ed. 
1200, rehearing denied 62 S.Ct. 794, 
315 U.S. 828, 86 L.Ed. 1223. 

58. U.S.—^U. S. V, Thomas, D.C.Ky., 
49 F.Supp. 547. 

59. U.S.—U. S. V. Cason, D.C.La., 39 
F.Supp. 731. 

Privileged witnesses generally see 
infra § 29. 

60- D.C.—^Meyers v. U. S*, 171 F.2d 


People, 86 N. 
10 Abb.N. 


48. Wash.—State v. Dodd, 74 P.2d 
497, 193 Wash, 26. 

49. Mass.—Commonwealth v. Carel, 
105 Mass. 582. 

Okl.—Campbell v. State, 214 P. 738, 
23 Okl.Cr. 250. 

48 C.J. P 861 note 73. 

50. U.S.—U. S. V. Kendrick, C.C. 
Mass., 26 F.Cas.No.15,519, 2 Ma¬ 
son 69. 

51. Wash.—State v. Ledford, 81 P. 
2d 830, 195 Wash. 581. 

52. Ark.—Cox v. State, 261 S.W. 
303, 164 Ark. 126. 

48 C.J. p 861 note 76, 

Knowledge and intent generally see 
supra § 17. 

53. Pa.—Commonwealth v. Antico, 
22 A.2d 204, 146 Pa.Super. 293. 

Affidavits to nomination papers 
Pa.—Commonwealth v. Antico, su¬ 
pra. 
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The defense of limitations is considered generally 
in Criminal Law §§ 223-237, and matters of defense 
consisting in the absence of a necessary element of 
the crime are treated supra §§ 3-24 of this title. 

A statute making it contempt of court to swear 
falsely in open court does not prevent the same false 
swearing from being punishable as perjury.^i 

§ 26. Acquittal or Conviction of an Offense 
as Bar to Prosecution for Perjury 
Committed on Trial Thereof 

As a general rule the acquittal or conviction of the 
accused in the cause in which the false testimony was 
given does not bar his subsequent prosecution for per¬ 
jury. 

The general rule is that acquittal or conviction 
in the cause in which false testimony was given does 
not bar subsequent prosecution for perjury,of¬ 
fering false evidence,3 preparing false evidence, 
or false swearing.^^ Such prior acquittal is re¬ 
garded as establishing neither the defense of for¬ 
mer jeopardy^® nor that of res judicata.®^ To hold 
otherwise, it has been held, would be to put a pre¬ 
mium on perjury^^ and to make immunity from 
punishment for perjury rest on success in commis¬ 


sion of the crime.6® Some authorities hold the rule 
applicable, even though conviction of perjury neces¬ 
sarily involves a flat contradiction of the prior ver¬ 
dict of acquittal.'^o Other authorities, while admit¬ 
ting that double jeopardy is not involved,hold 
that prior acquittal bars a subsequent conviction of 
perjury based on a direct contradiction of the prior 
verdict,72 or that where the fact testified to and as 
to which the perjury is charged was the act con¬ 
stituting the basis of the crime charged, and this 
fact was necessarily determinative of the issue, an 
acquittal of the first offense bars a prosecution for 
perjury.7 3 

Irrespective of this conflict the authorities agree 
that a prior acquittal is no bar to a subsequent 
prosecution for perjury where the alleged false tes¬ 
timony relates to matters collateral74 or subordi- 
nate75 to the main issue of guilt or innocence, and 
its falsity is not necessarily inconsistent with ac¬ 
cused’s innocence of the former crime,76 or where 
the charge of perjury is not necessarily based on 
the assumption that defendant is guilty of the crime 
of which he was acquitted,77 and particularly where 
additional testimony of a substantial character is 
offered in the perjury case.78 


SOO, 84 U.S.APP.D.C. 101, 11 AX. 
B.2d 1, affirming 75 F.Supp. 486, 
-certiorari denied 69 S.Ct. 602, 336 

U. S. 912, 93 Li.Ed. 1076. 

61. Puerto Kico.—^People v. Pour- 
quet, 17 Puerto Rico 1037, 

6S. Ala.—'Wright v. State, 3 So.2d 
321. 30 Ala.App. 196, certiorari de¬ 
nied 3 So.2d 326, 241 Ala. 529. 
0al.—^People v. Housman, 112 P.2d 
944, 44 Cal-App-2d 619, certiorari 
denied Housman v. People of Cal., 
62 S.Ct. 114, 314 U.S. 660, 86 L.Ed. 
529. 

Va.—Corpus Jtiris cited in Slayton 

V. Commonwealth, 38 S.E.2d 485, 
491, 185 Va. 371. 

48 C.J. P 862 note 92. 

Particular crimes 

(1) Breach of the peace.—Wad- 
la ngt on V. Commonwealth, 59 S.W. 
851, 22 Ky.L. 1108. 

(2) Obtaining money and goods by 
false pretenses and worthless 
checks.—State v. Bissell, 170 A. 102, 
106 Vt. 80. 

(3) Poisoning colts.—State v. 
Sargood, 68 A. 49, 80 Vt. 415, ISO 
Am.S.R. 995, 13 Ann.Cas. 367. 

<4) Other crimes see 48 C.J. p 863 
note 92 [bj. 

63. Cal.—^People v. Housman, 112 
P.2d 944, 44 Cal.App.2d 619, cer¬ 
tiorari denied Housman v. People 
of California, €2 S.Ct. 114, 314 U. 
S. 660, 86 L.Ed.. 529, 


64. Cal.—^People v. Housman, 112 P. 
2d 944, 44 Cal.App.2d 619, certio¬ 
rari denied Housman v. People of 
California, 62 S.Ct. 114, 314 U.S. 
660, 86 L.Ed. 529. 

65. Ky.—Hatton v. Commonwealth, 
280 S.W. 103, 212 Ky. 811. 

48 'C.J. p 862 notes 90 ta], 93. 

66. Okl.—^Dunn v. State, 176 P. 86, 
15 Okl.Cr. 245. 

Vt.—State V. Bissell, 170 A* 102, 106 
Vt. 80. 

48 C.J. p 862 note 94. 

67. Cal.—People v. Housman, 112 P. 
2d 944, 44 Cal.App.2d 619, certio¬ 
rari denied Housman v. People of 
California, 62 S.Ct. 114, 314 U.S. 
660, 86 L.Ed. 529. 

Vt.—State V. Bissell, 170 A. 102, 106 
Vt. 80. 

Va.—Slayton v- Commonwealth, 38 S. 

E.2d 485, 185 Va. 371. 

48 C.J. P 862 note 95—34 C.J. p 969 
note 96. 

68. Va.—Slayton v. Commonwealth, 
supra. 

48 C.J. p 863 note 95. 

69. Ill.—People V. Kiles, 133 N.E. 
252, 300 III. 458, 37 A.L..B. 1284. 

48 C-J. p 563 note 97. 

70. Cal.—^People v. Housman, 112 P. 
2d 944, 44 Cal.App.2d 619, certio¬ 
rari denied Housman v. People of 
California, 62 S.Ct. 114, 314 U.S. 
660, 86 HEd. 529. 
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Vt.—-State V. Bissell, 170 A. 102, 106 
Vt. 80. 

Va.—Corpus Juris cited in Slayton 
V. Commonwealth, 38 S.E.2d 485, 
491, 185 Va. 371. 

48 C.J. p 863 note 98. 

71. U.S.—Allen v. U. S., N.C., 194 P. 
664, 666, 114 C.C.A. 357, 39 U.R.A., 
N.S., 385. 

48 C.J. p 863 note 99. 

72. U.S.—Allen V. U. S., supra. 

48 C.J. p 863 note 1. 

73. U.S.—Ehrlich v. U. S., C.C.A. 
Fla., 145 F.2d 693. 

Acquittal held to bar prosecution for 
perjury 

U.S.—Ehrlich v. U. S., supra. 

74. U.S.—Kuskulis v. U. S., C.C.X 
Colo., 37 P.2d 241. 

Or.—State v. Reynolds, 100 P.2d 593, 
164 Or. 446. 

48 'C.J. p 863 note 2. 

75. U.S.—Youngblood v. U. S., C.C. 
A.K.D., 266 P. 795. 

48 C.J- p 863 note 3. 

76. Or.—State v. Reynolds, 100 P- 
2d 593, 164 Or. 446. 

77- Fla.—^Yarbrough v. State, 83 So. 

873, 79 Fla. 256. 

48 C.J. p 863 note 4. 

78. U.S.—Kuskulis v. U. S., C-C.A. 
Colo., 37 F.2d 241. 

Or.—State v. Reynolds, 100 P.2d 693, 
164 Or. 446. 
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A third person giving false testimony as a wit- r acquittal as a bar to bis own prosecution for false 
ness in the trial of another cannot plead the other’s | swearing at such trial.79 

IV. PERSONS LIABLE 


§ 27. In General 

Every person who makes a false statement, the other 
elements of the crime of perjury or false swearing being 
present, and who has the legal capacity to commit such 
a crime is criminally liable therefor. 

Generally every person who makes a false state¬ 
ment, the other elements of the crime of per¬ 
jury or false swearing, considered supra §§ 3-24, 
being present, and who has the legal capacity to 
commit such a crime, as considered infra § 28, is 
criminally liable therefor.An interpreter who 
willfully renders a false translation is guilty of 
perjury.Sl 

§ 28. Capacity to Commit 

General rules governing the capacity of persons to 
commit crimes appiy in the determination of the capacity 
of a person to commit the crime of perjury or false swear¬ 
ing. 

General rules governing the capacity of persons 
to commit crimes apply in the determination of the 
capacity of a person to commit the crime of per¬ 
jury or false swearing.^2 

Under election statutes. Under a statute author¬ 
izing election officers to administer the oath, re¬ 
specting his qualifications, *'to any elector offering 


to vote,” it has been held that one not qualified as 
an elector cannot commit perjury in swearing false¬ 
ly as to his qualifications because he is not an “elec¬ 
tor” to whom alone the oath may be administered, 
and that a third person cannot commit perjury un¬ 
der such statute because he is not “the elector of¬ 
fering to vote.”^^ 

§ 29. Privileged Witnesses 

A privileged witness who waives his privilege and tes¬ 
tifies falsely may be prosecuted for perjury or false swear¬ 
ing, but if he does not waive his privilege and is illegally 
compelled to testify he is not liable for perjury so com¬ 
mitted. 

A privileged witness,such as a defendant in a 
criminal trial^S or a person whose testimony may 
tend to incriminate him,^^ may be prosecuted for 
perjury or false swearing if he waives his privilege 
and testifies falsely. A fortiori, where there is no 
privilege, the witness cannot escape liability for 
false testimony.However, if he has the privi¬ 
lege and does not waive it but testifies because il¬ 
legally compelled to do so, he is not liable for per¬ 
jury so committed,®® particularly where a statute 
prescribes as a condition to prosecution for perjury 
that the accused must have been lawfully required 
to testify.®*^ 


79. Va.—Corpus Juris cited in 
Slayton v. Commonwealth, 38 S.E. 
2d 485, 491, 185 Va. 371. 

48 C-J. P 863 note 5. 

80. La.—State v. Johns, 24 So.2d 
462. 209 La. 244. 

48 C.J. p 863 note 11. 

Distinction between perjury and 
false swearing- see supra § 1. 
Persons liable for subornation of 
perjury see infra § 81. 

Persons connected in commission of 

(1) Under a statute providing 
that all persons connected in the 
commission of a crime, whether they 
directly commit the act constituting 
the crime, or aid and abet in its 
commission, or counsel or procure 
another to commit the crime, are 
principals; one who aids, abets, coun¬ 
sels, or procures another to commit 
the crime of perjury is liable as a 
principal.—State v. Johns, 24 So.2d 
462. 209 La. 244. 

(2) Thus an attorney who aided 
and procured a client to testify 
falsely in a divorce suit is liable 
as a principal.—State v. Johns, su¬ 
pra, 

81. Cal.—People v. Walker, 231 F. 
672, 69 Cal.App. 476. 


82. Tex.—Santillian v. State, 182 S. 
W.2d 812, 147 Tex.Cr. 554, 159 A. 
L.R. 1098. 

Capacity of particular persons to 
commit crimes generally: 
Corporations see Corporations §§ 
1358-1364. 

Infants see Infants §§ 93-96. 
Insane persons- see Criminal Law 
§§ 56-64. 

Intoxicated persons see Criminal 
Law §§ 65-71. 

Married women see Husband and 
Wife §§ 221-222. 

Knowledge and intent essential to 
offense of perjury as affected by 
mental and physical condition of 
person caused by insanity or use 
of liauor or drugs see supra § 17. 
Infant 

The provision of Delinauent Child 
Act “nor shall any child be charged 
with or convicted of a crime in any 
court" by failing to except perjury, 
does not repeal penal code provision 
fixing punishment for perjury inde¬ 
pendently of age.—Santillian v. 
State, 182 S.W.2d 812, 147 Tex.Cr. 
554, 159 A.L.R. 1098. 

83- Pa.—Commonwealth v. Polluck, 
6 Pa,Dist. 559. 
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Perjury in election proceedings gen¬ 
erally see supra § 23, 

Power to administer oath on which 
perjury may be predicated see su¬ 
pra § 24. 

84. Del.—Commonwealth v. Law¬ 
rence, 4 Del.Co. 27. 

85. Ohio.—State v. Cox, 101 K.H. 
135, 87 Ohio St. 313. 

48 C.J. p 864 note 13. 

Inadmissible and excluded evidence 
as sufficiently, or not sufficiently, 
material to constitute perjury see 
supra § 14. 

86. Miss.—Robinson v. State, 112 
So. 167, 146 Miss. 753, 

48 C.J. P 864 note 14. 

87. Fla.—State ex rel. Hemmings 
V. Coleman, 187 So. 793, 137 Pla. 
80. 

Ky.—Allison v. Commonwealth, 13 
S.W.2d 769, 227 Ky, 557. 

48 C.J. p 864 note 15. 

88. Vt.—State V. Wood, 134 A. 697, 
99 Vt. 490, 48 A.L.H. 985. 

89. Fla.—State ex rel. Hemmings v. 
Coleman, 187 So. 793, 137 Fla. 80. 

48 C.J. p 864 note 18. 

90. Fla.—State ex rel. Hemmings v. 
Coleman, supra. 
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What constitutes waiver. It has been both af¬ 
firmed®^ and denied®- that a witness who testifies 
without objecting on a subject which may tend to 
incriminate him thereby waives his privilege and 
may be held for perjury if he testifies falsely. 

Under immunity statutes. Under immunity stat¬ 


utes protecting a witness from prosecution for of¬ 
fenses as to which he is compelled to incriminate 
himself, as considered in the C.J.S. title Witnesses 
§§ 434 ^ 439 , also 70 CJ. p 724 note 29-p 725 note 43, 
p 731 note 71-p 733 note 1, a witness compelled to 
testify on a self-incriminatory matter may be held 
for perjury if he swears falsely.®® 


V. PEOSEOUTION AND PUNISHMENT 


§ 30. Termination of Proceeding in Which 
Alleged Perjury Committed 

It Is not necessary that the proceeding in which the 
alleged perjury was committed shall have terminated be¬ 
fore the prosecution for perjury is commenced, although 
in practice the prosecution for perjury is frequently con¬ 
tinued until after the termination of the proceeding in 
which the alleged perjury occurred. 

It is not necessary that the action or proceeding 
in which the perjury was committed shall have ter¬ 
minated before the prosecution for perjury is com¬ 
menced,®^ as by the filing of an information or 
finding an indictment ;®5 and the court trying the 
perjury charge may, in its sound discretion, pro¬ 
ceed to trial and final verdict, notwithstanding the 
other action or proceeding is still pending.®® Nev¬ 
ertheless in practice the prosecution for perjury 
is frequently continued until the proceeding in 
which the perjury is alleged to have been committed 
has been ended.®'^ It has been held that a person 
may be tried for an alleged perjury in a coroner^s 
inquest where such inquest has terminated and the 
prosecution for perjury is wholly distinct from the 
proceeding at the inquest, although an indictment 
against accused for a different offense, based on 
the same general transaction, is pending.®® 

§ 31. Indictment or Information 

An indictment or information charging perjury* is 


not governed by the strict rules of the common law, al¬ 
though strictness is required in drawing the essential 
parts thereof. 

As a general rule the early rules of the common 
law, which required great particularity in charging 
perjury,®® have been modified in the various states 
by statutes, rules of procedure, or the adoption as 
part of our common law of early English statutes 
modifying the procedure in perjury cases, so as to 
avoid the necessity for the technical and compli¬ 
cated form of allegations required by the common- 
law procedure.^ Hence the strict technical rules 
of the common law do not now apply to the plead¬ 
ings in prosecutions for perjury,® and their suffi¬ 
ciency is not to be tested thereby.® However, it has 
also been stated that an indictment for perjury is 
one of the most difficult to draw, and that the re¬ 
quirements are strict as to the essential parts of the 
indictment.*^ Where a prior acquittal bars a subse¬ 
quent conviction of perjury based on a direct con¬ 
tradiction of the prior verdict, as considered supra 
§ 26, it is not error to refuse to quash an indict¬ 
ment based on such a charge in a case in which the 
prosecution limits the evidence in such a manner 
that the perjury conviction is not based on a di¬ 
rect contradiction of the prior verdict.® An indict¬ 
ment charging perjury is not required to be dis¬ 
missed because the facts alleged are also sufficient 


91. Ohio.—state v. Cox, 101 N.E. 

135, 87 Ohio St. 313. 

48 C.J. p 864 note 19. 

92- Ark.—Claborn v. State, 171 S. 
W. 862, 115 Ark. 387. 

93. U.S.—Glickstein v. U. S., N.T., 
32 S.Ct. 71, 222 U.S. 139, 56 L.Ed. 
128. 

48 C.J. p 864 note 22. 

94. Ga.—Williford v. State, 185 S.E. 
611. 53 Ga.App. 334. 

48 C.J. p 865 note 25. 

JB’alse swearing as contempt of court 
see Contempt § 24. 

Jurisdiction of prosecution for per¬ 
jury as between state and federal 
court see Criminal Law § 131 b. 

95. Ga.—Williford v. State, 185 S. 
B.- 611, 53 Ga.App. 334. 

48 C.J. P 865 note 26. 


96. Ill.—^Hereford v. People, 64 N. 
E. 310, 197 Ill. 222. 

Philippine.—^U. S. v. Gemora, 8 Phil¬ 
ippine 19. 

48 C.J. p 8 65 note 27. 

Pinal decision in the judicial pro¬ 
ceeding- in which the alleged perjury 
was committed is not necessary in 
order for the accused to be convicted 
of perjury therein.—Bell v. State, 161 
S.W.2d 109, 144 Tex.Cr. 106. 

97. Wash.—State v. Eaid, 104 P. 
275, 55 Wash. 302, 33 L.R.A.,N.S., 
946. 

48 C.J. p 865 note 28. 

Continuances in criminal cases in 
general see Criminal Law §§ 480- 
529. 

98. Pa.—Commonwealth v. Nailor, 
29 Pa.Super. 275. 
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99. Va.—Commonwealth v. Lodge, 2 
Gratt. 579, 43 Va. 579. 

48 C.J. p 866 note 43. 

1. Ga.—Herring v. State, 46 S.E. 
876, 119 Ga. 709. 

48 C.J. p 867 notes 68, 69, 72. 

English statute not recognized as 
part of common law of state.—State 
V. Ela, 39 A. 1001, 91 Me. 309—48 C. 
J. p 867 notes 70, 71. 

2. U.S,—Danaher v. U. S., C.C.A. 
Minn., 39 P.2d 325. 

3. Cal.—^People v. Curtis, 98 P.2d 
228, 36 Cal.App.2d 306. 

Wash.—State v. See. 30 P. 327, 746, 
4 Wash. 344. 

4. Miss.—Chenault v. State, 122 So. 
98. 154 Miss. 21. 

5. U.S.—^Lipscomb v, U. S., C.C.A. 
Okl., 33 P.2d 33. 
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to charge a different crimeand it has been held 
that where an indictment purporting to charge the 
felony of subornation of perjury is insufficient for 
that purpose, but contains sufficient allegations to 
charge the misdemeanor of false swearing, it will 
be regarded as an indictment for such misdemean¬ 
or.'^ The fact that the accusatory part of the in¬ 
dictment designates the offense as ^Talse swearing” 
and that the descriptive part alleges a common-law 
perjury does not necessarily render the indictment 
insufficient,8 Where accused was indicted for per¬ 
jury, was arraigned thereon, and pleaded not guilty, 
and action was set for trial, a second indictment re¬ 
turned by the grand jury without an order for re¬ 
submission and without hearing further and addi¬ 
tional testimony to that presented at the original 
hearing has been held not invalid.^ 

A presumption exists in favor of the regularity 
of the indictment or information.^® 

§ 32. - Form and Requisites in General 

a. In general 

b. Time of making statement 

c. Place of making statement 


a. In General 

The indictment op Information in a prosecution for 
perjury or false swearing must comply with statutory 
requirements and clearly and specifically set forth the 
essential facts, circumstances, and elements of the of¬ 
fense charged in such manner as to show that a crime 
has been committed, inform the accused of the charge 
he must meet, enable him properly to prepare his defense, 
and protect him against a subsequent prosecution for the 
same offense. 

The general rule that an indictment or infor¬ 
mation must contain a plain, concise, and definite 
statement of the essential facts constituting the 
offense charged, or that it must allege specifically 
and with sufficient certainty every fact and circum¬ 
stance necessary to constitute the offense, governs 
with respect to indictments and informations for 
perjury or false swearing,whether committed in, 
or in connection with, trials of civil actions, 
trials of criminal actions,examinations before 
grand juries,^^ in preliminary examinations before 
justices of the peace,^® or in other proceedings,^® 
hearings,or examinations,or in respect of 
other matters.^® 

In general the indictment or information in a 
prosecution for perjury or false swearing must 


8. IT.T.—^People v. Malavassi, 289 N. 
T.S. 163, 248 App.Div. 784, affirmed 
6 N.E.2d 403, 273 N.T. 460. 

7. W.Va.--State v. Justice, 44 S.E, 
2d 859, 130 W.Va. 662, certiorari 
denied Justice v. State of W. Va., 
€8 S.Ct. 662, 333 U.S. 844, 92 L.Ed. 
1128. 

8. Ky.—^Weiner v. Commonwealth, 
298 S.W. 1075, 221 Ky. 455—Com¬ 
monwealth v. Maynard, 15 S.W. 52, 
91 Ky. 131, 12 Ky.L,. 710. 

9. Cal.—^People v. Follette, 240 P. 
502, 74 Cal.App. 178. 

10. Colo.—People v. Swanson, 125 
P.2d 637, 109 Colo. 371. 

11. U.S.—U. S. v. Bickford, C.C.A. 
Mont., 168 F.2d 26. 

D.C.—U. S. v. Meyers, D.C., 75 F. 
Supp. 486, affirmed Meyers v. U. 
S., 171 F.2d 800, 84 U.S.App.D.C. 
101, 11 A.L.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
L.Ed. 1076. 

Fla.—Walker v. State. 161 So. 278, 
119 Fla. 240—Alessandro v. 
State, 156 So. 702, 116 Fla. 749. 
Ky.—Young- v. Commonwealth, 120 
S.W.2d 772, 275 Ky. 98. 

48 C.J. p 865 note 33. 

Indictment: 

For making false oath in bank¬ 
ruptcy proceeding seo'Bankrupt-' 
cy § 648 c. 

Under statute for false swearing 
in naturalization proceeding see 
Aliens § 164. 

Joinder of: 

Defendants see Indictments and 
Informations §$ 157-160. 


Offenses see Indictments and In¬ 
formations §§ 161-184. 
Alternative and disjunctive allega¬ 
tions 

■ Indictment which by alternative 
and disjunctive allegations admits 
four possible alternative material 
subjects of inquiry which are not 
synonymous is fatally defective for 
uncertainty.—Territory v. Tama- 
shiro, 37 Hawaii 552. 

Indictment held sufficient 
U.S.—U. S. V. Bickford, C.C.A.Mont., 
168 F.2d 26. 

12, Cal.—^People v. Pink, 5 P.2d 641, 
118 Cal.App. 631. 

48 C.J. p 865 note 34. 

Construction of indictment 

In indictment charging accused 
with perjury as a principal by induc¬ 
ing his client in a divorce suit to 
swear that client and client’s wife 
had lived apart for a period exceed¬ 
ing two years, statement that di¬ 
vorce suit was based on ground 
husband and wife had lived apart 
for a period exceeding two years, 
was not defective as conceding that 
husband and wife had lived apart 
for such period.—State v. Johns, 24 
So.2d 462, 209 La. 244. 

Indictments or informa-fcions held 
sufficient to charge perjury 

(1) In affidavit in opposition to 
motion for new trial.—People v. 
Pink. 5 P.2d 641, 118 Cal.App. 631. 

(2) In divorce action.—State v. 
Rowe, 6 So.2d 267, 149 Fla. 494. 

13. Fla.—^Walker v. State, 161 So. 
278, 119 Fla. 240. 
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Tex.—^Brinkley v. State, Cr., 228 S. 
W.2d 522. 

48 C.J. p 865 note 35. 

Indictments and informations held 
sufficiently direct and certain 
Okl.—^Harrington v. State, 24 P.2d 
298, 55 Okl.Cr. 36. 

14. Ind.—^Maddox v. State, 12 K.E. 

2d 947, 213 Ind. 537. 

Wis.—State v. Evans, 282 K.W. 555, 
229 Wis. 405. 

48 C.J. p 865 note 36, 

15- Fla.—^D’Alessandro v. State, 156 
So. 702, 116 Fla. 749. 

48 C.J. p 866 note 37. 

16. U.S.—U. S. V. Cuddy, D.C.Cal., 
39 F. 696. 

48 C.J. P 866 note 38. 

17. Ind.—State v. Schultz, 57 Ind. 
19. 

48 C.J. p 866 note 39. 

18. U.S.—U. S. V, Catigiuri, D.C.K.J., 
35 F.Supp. 799. 

48 C.J. p 866 note 40. 

In justification as surety 
U.S.—^U. S- V. Caligiuri, supra. 

48 C.J. P S66 note 40 [c]. 

19. U.S.—Woolley v. U. S., C.C.A. 
Cal., 97 F.2d 258, certiorari de¬ 
nied 59 S.Ct. 73, 305 U.S. 614, 83 
L.Bd. 391. 

48 C.J. p 866 note 41. 
m investigation by Securities and 
Exchange Commission 
U.S.—Woolley v. U. S., C.C.A.Cal.. 97 
F.2d 258, certiorari denied 59 S.Ct. 
73, 305 U.S. 614, 83 L.Ed. 391. 
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§ 32 

comply with statutory require merits. It is neces¬ 
sary and sufficient that it allege the essential ele¬ 
ments of the offense,21 as set forth in the statute 
describing or defining the offense,22 in such manner 
and with sufficient particularity to show that a 
crime has been committed,23 and so as to inform 
accused of the offense \vith which he is charged and 
to enable him to know with reasonable certainty 
what is the charge or matter of fact which he must 


meet and be able to properly prepare his defense,24 
and so as to protect him against a subsequent prose¬ 
cution for the same offense and the danger of being 
put in double jeopardy.25 An indictment which 
complies with these rules has been held sufficient 
although it is inartificially or informally drawn.26 
A statute cannot make valid and sufficient an in¬ 
dictment in which the accusation does not meet 

these requirements.27 


20 . U.S.—-Travis v. U. S., C.C.A.Okl., 
123 F.2d 268. 

Mo.—State v. Biedermann, 119 S.W. 

2d 270, 342 Mo. 957. 

Wash.—State v. See, 30 P. 327, 746, 
4 Wash. 344. 

48 C.J. P 867 note 74. 

Federal rules controlling’ 

In so far as it conflicts with the 
Federal Rules of Criminal Procedure 
relating to indictments, the federal 
statute setting forth the requisites 
of an indictment for perjury must 
be regarded as superseded.—U. S. v. 
Bickford, C.C.A.Mont., 168 F.2d 26. 

21 . XJ.S.—XJ. S. V. Bickford, supra— 
U. S. V. Doshen, C.C.A.Pa., 133 F. 
2d 757—Travis v. U. S., C.C.A.Okl., 
123 P.2d 268. 

Ga.—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44. 

Tex.—Graham v. State, 139 S.W.2d 
269, 139 Tex.Cr. 98. 

48 C.J. P 866 note 45, p 867 note 74. 

Indictments held sufficient 
U.S.—Travis v. U. S., C.C.A.Okl., 123 
F.2d 268—Woolley v. U. S., C.C.A. 
Cal., 97 F.2d 258, certiorari denied 
59 S,Ct. 73, 305 U.S. 614, 83 L.Ed. 
391 —^Tj. s. V. Miller, D.C.Pa., 80 F. 
Supp. 979—XJ. S. V. Caligiuri, D.C. 
N.X, 35 F.Supp. 799. 

Ark.—'Cockrum v. State, 52 S.W.2d 
642, 186 Ark. 14. 

Cal.—^People v. Agnew, 176 P.2d 724, 
77 Cal.App.2d 748—People v. Cur¬ 
tis, 98 P.2d 228, 36 CaLApp.2d 306. 
Fla.—State v. Rowe, 6 So.2d 267, 149 
•Fla. 494. 

Ga.—^Pope V. State, 158 S.E. 350, 43 
Ga.App. 175. 

Kan.—State v. Gobin, 7 P.2d 57, 134 
Kan. 532. 

Ky.—^Toung v. Commonwealth, 120 
S.W.2d 772, 275 Ky. 98—Helton v. 
Commonwealth, 120 S.W.2d 245, 
274 Ky. 697. 

N.J.—State V. Kowalczyk, 68 A.2d 
835, 3 N.J. 51—State v. Ellen- 

stein, 2 A.2d 454, 121 N.J.Law 304. 
Okl.—McCollum v. State, 2 P,2d 291, 
52 Okl.Cr. 28. 

Or.—State v. King, 103 P.2d 751, 
165 Or. 26. 

S.D,—State v. Reidt, 222 N.W. 677, 
54 S.D. 178. 

Tex.—Brinkley v. State, Cr., 228 S. 
W.2d 522—Carter v. State, 144 S. 
W.2d 582, 140 Tex.Cr. 324. 

Wis.—State v. Evans, 282 N.W, 555, 
229 Wis. 405. 


Indictment or information held in- 
S'ufficient 

Ky.—Daniels v. Common-wealth, 189 
S.W.2d 849, 300 Ky. 541. 

Nev.—State v. Pray, 179 P.2d 449, 
64 Nev. 179. 

22 . U.S.— U. S. v. Bickford, C.C.A. 
Mont., 168 F.2d 26—Woolley v. U. 

S., C.C.A.'Cal., 97 F.2d 258, certio¬ 
rari denied 59 S.Ct. 73, 305 U.S. 
614, 83 L.Ed. 391. 

Ga.—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44. 

N.T.—^People v. Browne, 54 N.Y.S.2d 
759, 184 Misc. 764. 

48 C.J. p 866 note 46. 

False swearing 

Ky.—Capps v. Commonwealth, 172 S. 
W.2d 610, 294 Ky. 743—Young v. 
Commonwealth, 120 S.W.2d 772, 
275 Ky. 98—Shepherd v. Common¬ 
wealth. 42 S.W.2d 311, 240 Ky. 251. 
48 C.J. P 866 note 47. 

First degree perjury 
N.Y.—^People V. Browne, 54 N.Y.S.2d 
759, 184 Misc. 764. 

Oath before particular officer 

Indictment charging the making 
of a false oath before an officer 
designated as a special inspector of 
the immigration and naturalization 
service, department of justice, did 
not charge perjury within statute 
defining “perjury” as the taking of 
a false oath before an immigrant 
inspector.—XJ. S. v. Doshen, C.C.A. 
Pa., 133 P.2d 757. 

23 . R.I.—State v. Terline, 51 A. 
204, 23 R.I. 530, 91 Am.S.R. 650. 

48 C.J. p 867 note 74. 

24 . U.S.—Flynn v. U. S., C.A.Cal.. 
172 F.2d 12—U. S. v. Bickford, C.C. 
A.Mont., 168 F.2d 26—Travis v. 
U. S., C-C-A.Okl., 123 F.2d 268— 
Woolley V. U. S., CC.ACal., 97 
F.2d 258, certiorari denied 59 S.Ct. 
T3, 305 U.S. 614, 83 L.Ed. 391. 

Ga.—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44. 

Hawaii.—Territory v. Tamashiro, 37 
Hawaii 552. 

N.Y.—^People v. Browne, 54 N.Y.S. 

2d 769, 184 Misc. 764. 

Okl.—Morgan v. State, 2 P.2d 603, 
52 Okl.Cr. 95—McCollum v. State, 
2 P.2d 291, 52 Okl.Cr. 28. 

48 C.J. p 866 note 48, p 867 note 74. 
Zudlctmeuts held sufficient 
(1) Generally. 

U.S.—U. S. V. Cason, D.C.La., 39 F. 
Supp. 731. 


Cal.—People v. Kriton, 166 P.2d 45, 
73 'Cal.App.2d 184—People v. Pus- 
tau, 103 P.2d 224, 39 Cal.App.2d 
407. 

D.C.—XJ. S. v. Meyers, D.C., 75 F. 
Supp. 486, affirmed Meyers v. U. 

S., 171 F.2d 800, 84 U.S.App.D.C. 
101, 11 A.L.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
L.Ed. 1076—U. S. V. Creech, D.C., 
21 F.Supp. 439. 

Ga.—^Pope V. State, 158 S.E. 350, 43 
Ga.App. 175. 

N.J.—State V. Ellenstein, 2 A.2d 454, 
121 N.J.Law 304. 

S.D.—State v. Reidt, 222 N.W. 677, 
54 S.D. 178. 

Tex.—^Herndon v. State, 198 S.W. 
788, 82 Tex.Cr. 232. 

(2) Indictment charging that ac¬ 
cused falsely testified at inquest 
that he and others were not gam¬ 
bling or drinking on night deceased 
met death, whereas they were doing 
both was held not defective for fail¬ 
ure to describe games played.—^Neal 
V. Commonwealth, 54 S.W. 2d 599, 
246 Ky. 59. 

Bill of particulars held not re¬ 
quired.—XJ. S. V. Cason, D.C.La., 39 
F.Supp. 731. 

25. U.S.—Flynn v. U. S., C.A.Cal., 
172 F.2d 12—U. S. v. Bickford, C. 
C.A.Mont., 168 F.2d 26—Travis v. 
U. S., C-C.A.Okl., 123 F.2d 268— 
Woolley v. U. S., C.C.A.Oal., 97 P. 
2d 258, certiorari denied 59 S.Ct. 
73, 305 U.S. 614, 83 L.Ed. 391. 

Hawaii.—Territory v. Tamashiro, 
37 Hawaii 652. 

N.T.—People v. Browne, 54 N.Y.S.2d 
759, 184 Misc. 764. 

Okl.—Morgan v. State, 2 P.2d 603. 
52 Okl.Cr. 95—McCollum v. State, 
2 P.2d 291, 52 Okl.Cr. 28. 

48 C.J. p 866 note 49. 

IzLdictmeuts held sufficient 
D.C.—U. S. V. Meyers, D.C., 75 P. 
Supp. 486, affirmed Meyers v. U. 

S., 171 P.2d 800, 84 U.S.App.D.C. 
101, 11 A.L.R.2d 1, certiorari denied 
69 S.Ct. 602, 336 U.S. 912, 93 L.Ed. 
1076—TJ. S. V. Creech, D.C., 21 F. 
Supp. 439. 

26. Mo.—State v. Brinkley, 189 6. 
W-2d 314, 354 Mo. 337. 

48 C.J. P 866 note 50. 

27- U.S.—^Markham v. U. S., Ky., 
16 S.Ct. 288, 160 U.S. 319, 40 L. 
Ed. 441. 

48 C.J. p 867 note 75. 
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Under the foregoing rules an indictment or in¬ 
formation, or a count therein, is sufficient which 
charges per jury 28 or false swearing^^ in the lan¬ 
guage, or substantially in the language, of the 
statute; and in various instances it has been held 
or stated that an indictment or information is suf¬ 
ficient which follows, or substantially follows, a 
statutory or code form.30 On the other hand, an 
indictment or information is insufficient which fails 
to bring the offense charged within the provisions 
of the statute^! or entirely omits an indispensable 
allegation.22 It is not necessary to allege com¬ 
pliance with a statutory mandate requiring the 
testimony of at least two witnesses before the 
grand jury to the same fact in order to justify a 
true bill for perjury.83 

Inducement and gravamen or gist of offense. In 
a perjury prosecution the averments in the indict¬ 
ment or information are of two classes, those which 
disclose a foundation for the commission of the 
offense, called the inducement, and those which 
charge the offense itself,^^ Although at common 
law matters of inducement were required to be 
charged explicitly and with particularity,^5 it is 
now generally held that they may be charged in 
general terms,^6 but the allegations which charge 
the offense itself and which constitute that whereof 


§ 32 

defendant is accused must be direct and specific, 
intelligible and plain.^^ 

Degree of perjury. It has been held that, where 
under the statute there is no offense of perjury 
but only the separate and distinct offenses of per¬ 
jury in the first degree and of perjury in the sec¬ 
ond degree, an indictment or information must re¬ 
cite “perjury in the first degree” or “perjury in 
the second degree” according to the offense intended 
to be charged,28 and that an indictment or infor¬ 
mation which charges accused with the crime of 
perjury does not charge a crime or public offense.83 

Matters of evidence. It is sufficient to allege the 
substantial and specific facts constituting the of¬ 
fense, without setting forth the evidence by which 
the truth of the averments is to be maintained.^ 

Negativing proviso or exception. A proviso 
wffiich is not a part of the statutory definition of 
perjury need not be negatived.^^ 

Commencement and conclusion. The indictment 
need not contain a formal commencement, ^2 

at common law the indictment closed with a for¬ 
mal allegation to the effect that “the accused did 
commit willful and corrupt perjury.”^^ This con¬ 
cluding averment, however, ordinarily is not re¬ 
quired under 'the modern rules of procedure.44 


Power of leg'islature to prescribe 
form of indictment or information 
in general see Indictments and 
Informations § 90 b. 

28. U.S.—Flynn v. XT, S,, C.A.Cal., 
172 F.2d 12. 

48 C.J. p 866 note 46 [a]. 

Indictment or information held in- 
snfBLcient 

Fla.—Leavine v. State, 133 So. 870, 
101 Fla. 1370. 

29. N.J.—State v. Harris, 38 A.2d 
686, 132 N.J.Law 54—^Joseph L. 
Sigretto & Sons v. State, 24 A. 2d 
199, 127 N.J.Law 578. 

30. Ala.—Williams v. State, 41 So. 
2d 605, 34 Ala-App. 462, certio¬ 
rari denied 41 So.2d 608, 252 Ala. 
445—Capps V. State, 194 So. 689, 
29 Ala.App. 192, certiorari denied 
194 So. 693, 239 Ala. 221—Riley v. 
■State, 155 So. 882, 26 Ala.App. 203 
—Taylor v. State, 101 So. 93, 20 
Ala.App. 133. 

Fla.—Ritter v. Sinclair, 17 So.2d 97, 
154 Fla. 272. 

La.—State v. Abeny, 123 So. 807, 168 
La. 1135. 

N.C.—State v. Hawley, 119 S.E. 888, 
186 N.C. 433, overruling State v. 
Cline, 64 S.E. 591, 150 N.C. 854. 

Or.—State v. King, 103 P.2d 751, 165 
Or. 26. 

S.D.—State v. Reidt,- 222 N.W. 677, 
54 S.D. 178. 


Vt.—State V. Bissell, 170 A. 102, 106 
Vt. 80. 

48 C.J. p 867 note 74 [a]. 
Constitutionality of statute regulat¬ 
ing form of indictment in general 
see Indictments and Informations 
§ 90. 

31. Ky.—^Allison v. Commonwealth, 
13 S.W.2d 769, 227 Ky. 557. 

48 C.J. p 866 note 42. 

32. Fla.—^Walker v. State, 161 So. 
278, 119 Fla. 240. 

33. Colo.—^People v. Swanson, 125 
P.2d 637, 109 Colo. 371. 

34. U.S.—IT. S. V. Cuddy, D.C.Cal., 
39 F. 696. 

Okl.—Morgan v. State, 2 P.2d 603, 
52 Okl.Cr. 95—McCollum v. State, 
2 P.2d 291, 52 Okl.Cr. 28. 

35. N.C.—State v. Gallimon, 24 N. 

C. 372. 

36. TT.S.—^Danaher v. U. S., C.O.A. 
Minn., 39 F.2d 325. 

Okl.—^Morgan v. State, 2 P.2d 603, 52 
Okl.Cr. 95—McCollum v. State, 2 
P.2d 291, 52 Okl.Cr. 28. 

48 C.J. p 867 note 76. 

Ziess certainty required 
In pleading matters of induce¬ 
ment as much certainty is not re¬ 
quired as in the statement of the 
gist or gravamen of the offense.— 
Darnell v. State, 11 S.E.2d 692, 63 
Ga.App. 582. 

37. XT.S.—^Danaher v. U. S., C.G.A, 
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Minn., 39 F.2d 325—XT. S. v. Cud¬ 
dy, D.C.Cal., 39 P. 696. 

38. XTtah.—State v. Spencer, 117 P. 
2d 455, 101 Utah 274, rehearing de¬ 
nied 121 P.2d 912, 101 Utah 287. 
39- Utah.—State v. Spencer, supra. 
40. N.T.—Tuttle v. People, 36 N.Y. 
431. 

41- Tex.—^Brown v. ‘State, 9 Tex. 
App. 171. 

Negativing statutory exception or 
proviso generally see Indictments 
and Informations § 140. 

42. U.S.—U. S. V. Bickford, C.C.A. 
Mont., 168 P.2d 26. 

D.C.—U. S. V. Meyers, D.C., 75 P. 
Supp. 486, affirmed Meyers v. U. 
S., 171 F.2d 800, 84 U.S.App.D.C. 
101, 11 A.L.R.2d 1, certiorari denied 
69 S.Ct. 602, 336 U.S. 912, 93 L.Ed. 
1076. 

43. Ill,—^Henderson v. People, 7 N. 

E. 677, 117 Ill. 265, 268. 

48 C.J. p 867 note 63. 

Conclusion in indictments and in¬ 
formations generally see Indict¬ 
ments and Informations §§ 49-53. 

44. HI.—^Henderson v. People, 7 N. 
E. 677, 117 Ill. 265. 

48 C.J. P 867 note 64. 

Pormal conclusion not required 
U.S.—U. S. V. Bickford, C.C.A.Mont., 
168 •F.2d 26. 

D.C.—U.S. V. Meyers, D.C., 75 P. 
Supp. 486, affirmed Meyers v. XI. 
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Where an indictment sufficiently charges a com¬ 
mon-law perjury, the use of the words ^'contra for- 
mam statuti” does not necessarily invalidate it;^^ 
and, where there is but one statute defining and 
punishing the crime of perjury, an indictment 
which concludes “against the form of the statute” 
is good.*^® 

Surplusage. Matter in the indictment or infor¬ 
mation which could have been omitted without in¬ 
jury to the sense or detriment to the essential av¬ 
erments may be disregarded as surplusage.'^'^ 

b. Time of Making Statement 

An indictment or infomation charging perjury or false 
swearing must allege the time when the offense charged 
.was committed, but ordinarily the failure to observe 
precise accuracy therein will not render it insufficient. 

In general an indictment or information charg¬ 
ing perjury must allege the time when the offense 
charged was committedand it is insufficient 
where it fails to lay the date of the commission 
of the offense^^ or where it is wholly uncertain as 
to which of two dates was the date on which the 
offense was committed.^® It has been held that 
the date on which the offense was committed should 
be stated with certainty and precision.51 How¬ 
ever, under various statutes and rules of procedure 
an indictment or information is not necessarily in¬ 
sufficient because the averments do not fix the time 
precisely,52 or because the averments as to time 
are imperfect^s or are omitted.®^ Allegations may 


be sufficient where the day may be gathered from 
a consideration of the indictment as a whole,55 
as where the particular day is set forth in the con¬ 
cluding part of the indictment.^® 

Surplusage. Where a date mentioned has appar¬ 
ently no connection with the other language of the 
indictment or is a clerical error, it may be rejected 
as surplusage. 5'^ 

c. Place of Making Statement 

General rules governing the necessity and sufficiency 
of averments as to the venue or place of a crime apply 
in prosecutions for perjury op false swearing. 

General rules in respect of averments as to the 
venue or place of a crime apply to an indictment 
or information for perjury or false swearing.®® 
The omission of the venue from the affidavit on 
which an indictment is based does not affect the 
sufficiency of the indictment where the indictment 
itself contains a sufficient averment as to the place 
where the affidavit was made.59 

§ 33. - Oath Authorized or Required 

An indictment or information for perjury or false 
swearing should show that the oath in respect of which 
the offense is charged was authorized or required in the 
particular matter or proceeding. 

The indictment or information should show in 
some manner that the oath in respect of which the 
offense is charged was authorized or required in 
the particular matter or proceeding in the case both 
of perjury®® and false swearing.®! Thus an in- 


S., 171 P.2d 800, 84 U.S.App.D.C. 
101, 11 A.L..R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 TJ.S. 912, 93 
L.Ed. 1076. 

45. Pa.—Respnblica v. Newell, 3 
Teates 407, 2 Am.I). 381. 

S.C.—State V. Kennerly, 44 S.C.L. 
152. 

46. N.C.—State v. Hoyle, 28 NjC. 1. 

47. Colo.—People v. Swanson, 125 
P.2d 637, 109 Colo. 371. 

48 C.J. p 867,note 67. 

Zmmaterial allegrations 

Ark.—Cluck v. State, 96 S.W.2d 489, 
192 Ark. 1036. 

48- Me.—State v. Shannon, 3 A.2d 
899, 136 Me. 127, 120 A.I/.R. 1166. 

Averments as to time of offense in 
criminal prosecutions generally 
see Indictments and Informations 
§§ 123-126. 

49. Pa.—Commonwealth v. Baltos- 
ser, 14 Pa.Dist. <& Co. 42, S3 Dauph. 
Co. 297, 309. 

60. Pa.—Commonwealth v. Nail or, 
29 Pa.Super. 276. 

SI. Me.—State v. Pulason, 8 A. 459, 
79 Me. 117. 

48 C.J. p 867 note 78. 


52- Pa.—Commonwealth v. Baltos- 
ser, 14 Pa.Dist. & Co. 42, 33 Dauph. 
Co. 297, 309. 

48 C.J. p 868 note S3. 

Morning* or evening 

Information charging that defend¬ 
ant had falsely stated as true that 
he saw another about 11:00 at de¬ 
fendant’s home, and that other ate 
dinner and left about 12:30 “on said 
day,” was held sufficient without al¬ 
leging whether time was in morning 
or evening.—State v. Jackson, 293 P. 
309. 88 Mont. 420. 

*^On or ahont’^ 

An averment that the offense was 
committed on or about a specified 
date is sufficient.—Commonwealth v. 
Baltosser, 14 Pa,Dist. &Co. 42, 33 
Dauph.Co. 297, 309—48 C.J. p 868 
note 83 [a] (1). 

53- Ind.—Shell v. State, 47 N.E. 144, 
148 Ind. 50. 

Tex.—Lucas v. State, 11 S.W. 443, 
27 Tex.App. 322, 

Formal defect 

A misstatement of the date is a 
mere formal defect.—Commonwealth 
V. Baltosser, 14 Pa.Dist. & Co. 42, 33 
Dauph.Co. 297, 309. 
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54. Ind.—Shell v. State, 47 N.E. 

144, 148 Ind. 50. 

48 C.J. p 868 note 85. 

55- Ind.—State v. Schultz, 67 Ind. 
19. 

48 C.J. p 868 note 80. 

56. Ind.—^Jackson v. 'State, 1 Ind. 
184. 

57- Ind.--Smith v. State, 42 N.E. 
1019, 145 Ind. 176. 

Iowa.—State v. John, 100 N.W. 193, 
124 Iowa 230. 

58- Ky.—Commonwealth v. Kane, 
18 S.W. 7, 92 Ky. 457, 13 Ky.L. 
655. 

48 C.J. p 868 note 88. 

59. Ind.—State v. Hopper, 32 N.E. 
878, 133 Ind. 460- 

60. Wash.—State v. Dallagiovanna, 
124 P. 209, 69 Wash. 84, 40 L.R.A., 
N.S., 249. 

48 C.J. p 868 note 91, 

Averments held sufficient 
U.S.—U. S. V. Caligiuri, D.C.N.J., 35 
F-Supp. 799—U, S. V. Abelow, D. 
C.N.T., 14 F.Supp. 304. 

61. TJ.S,—^Allison v. Commonwealth, 
13 S.W.2d 769, 227 Ky. 557. 

48 C.J. p 868 note 92. 
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§§ 33-35 


dictment or information based on an affidavit, ver¬ 
ified instrument, or extrajudicial verified state¬ 
ment should show that the oath was authorized or 
required by law.®2 allegation of facts from 

which the ultimate fact definitely appears is suf¬ 
ficient to show that the oath was required or au¬ 
thorized.®® 

Where, under a statute, perjury may be com¬ 
mitted in testifying or affirming in any cause, mat¬ 
ter, or proceeding before any court, tribunal, body 
corporate, or other officer having authority to ad¬ 
minister oaths, the indictment need not refer to the 
statute pursuant to which the oath was admin¬ 
istered.®^ 

§ 34. - Compulsory or Voluntary Charac¬ 

ter of Testimony 

As a general rule the indictment or information need 
not show whether the accused appeared as a witness 
voluntarily or under compulsion. 

While the fact that accused gave the false testi¬ 
mony must be averred in some form,®® and, under 
certain conditions, the circumstances under which 
accused gave the testimony before the grand jury,®® 
or on the trial of a case in which he was defend¬ 
ant,®*^ should be shown, it has been held that the 
indictment or information need not show whether 
accused appeared as a witness voluntarily or under 
compulsion,®® at least where the record did not 
indicate that the testimony was involuntary,®® nor 


need it show affirmatively that he was warned 
that he could not be compelled to testify against 
himself.70 It has been held that an indictment for 
perjury before a grand jury need not recite that 
the accused had waived immunity.'^i In some ju¬ 
risdictions, while an indictment based on testimony 
given by accused before the grand jury on the in¬ 
vestigation of a specific charge against him,'^3 
or on testimony given by him on the trial of a 
charge against him,*^3 must aver or show that he 
voluntarily gave such testimony, such averment is 
not necessary where the indictment shows that the 
investigation before the grand jury did not involve 
a specific charge against accused and he could have 
been compelled to testify under an immunity statute 
protecting him from prosecution in respect of such 
testimony. 

§ 35. - Occasion of Giving Testimony or. 

of Administering Oath in General 

An indictment or information for perjury should set 
forth the occasion of the administration of the oath. 

An indictment or information for perjury should 
set forth specifically the occasion of the adminis¬ 
tration of the oath.7® However, a failure specifical-- 
ly to aver that the grand jury was in session when 
the oath was administered and the testimony given 
does not render the indictment insufficient where 
that fact may be inferred from the averments, 
made,*^® 


Indictment held sufficient 

Under a statute relating to false 
swearing on any matter which is or 
may be judicially pending, or which 
is being investigated by a grand 
jury, or on any subject on which a 
person can legally be sworn, or on 
which he is required to be^ sworn, 
an accusation charging false testi¬ 
mony on a matter judicially pending 
need not allege that the witness 
could be legally sworn on the sub¬ 
ject matter of the testimony.—Stra¬ 
der v. Commonwealth, 42 S.W.2d 736, 
240 Ky. 559. 

62. Vt.—State V. Dow, 52 A. 419, 

74 Vt. 119. 

48 C.J. p 868 note 93. 

Indictment held insufficient 

Indictment charging making of 
false affidavit was held insufficient 
where the subject matter of the affi¬ 
davit was not judicially pending, be¬ 
ing investigated by a grand jury, 
or concerning a matter on which the 
accused was required to be sworn, 
and the indictment does not allege 
facts sufficient to show that the af¬ 
fidavit was on a subject on which 
defendant might legally have been 
sworn, or that it was necessary for 


prosecution or defense of a private 
right or made to promote public 
justice.—Commonwealth v. Strunk, 
83 S.W.2d 861, 260 Ky. 35. 

63. Ark.—Cox v. State, 261 S.W. 
303, 164 Ark. 126. 

48 C.J. p 868 note 94, 

64. Ark.—Cox v. State, supra. 

65. Tex.—^Menasco v. State, App., 
11 S.W. 898. 

48 C.J. p 868 note 96. 

66. Tex.—Pigg v. State, 160 S.W. 
691, 71 Tex.Cr. 600. 

67. Mo.—State v, Hamilton, 7 Mo. 
300. 

68. N.J.—State v. Grundy, 54 A.2d 
793, 136 N.J.L.aw 96. 

48 C-J. P 868 note 99. 

69. Violation of immunity held not 
shown 

N.J.—State V. Grundy, supra. 

70. Tex.—^Matelski v. State, 104 S. 
W.2d 44, 132 Tex.Cr. 344.- 

48 C.J. p 869 note 1. 

71. U.S.—U. S. V. Cason, D.C.La., 
39 P.Supp. 731. 

Affidavit alleging testimony was 
forced 

Where document was produced re¬ 
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citing that defendant voluntarily- 
consented to appear and testify and 
that he voluntarily waived im¬ 
munity from prosecution, the valid¬ 
ity of the indictment could not be 
destroyed by ex parte affidavit re¬ 
citing that defendant was forced, 
to appear in response to a subpoena 
and would not have appeared and 
testified without it.—^U. S. v. Cason, 
D.C.Da., 39 P.Supp. 731. 

72. Ark.—Claborn v. State, 171 S.. 
W. 862, 115 Ark. 387. 

48 C.J. p 869 note 2. 

73. Ark.—Slay v. State, 255 S.W. 
292, 161 Ark. 90. 

74. Ark.—Smith v. State, 259 S.W^, 
404. 163 Ark. 223. 

48 C.J. p 869 note 4. 

75. U.S.—^Danaher v, U. S., C.C.A.„ 
Minn., 39 P.2d 325. 

48 C.J. p 869 note 5. 

Description or identification of pro-- 
ceeding in which testimony given^ 
see infra § 36 a. 

76. Ark,—Glower v. State, 236 ■S.W. 
265, 151 Ark. 359. 

Tex.—St. Clair v. State,;, H Tex.App. 
297. 
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. - Description, Subject Matter, Stat¬ 

us, and Result of Proceeding in 
Which Testimony Given 

a. In general 

b. Nature of proceeding 

c. Subject matter and issues 

d. Setting out record 

e. Result of proceeding 

a. Ill (jeneral 

An indictment or Information for perjury should de¬ 
scribe or identify the proceeding in which the perjury 
■was committed, and, if it was a judicial proceeding, should 
show that such proceeding was pending in court at the 
time the oath was taken and the false statement made. 

The indictment or information should describe 
or identify the proceeding in which the perjury was 
committed.'^'^ A general description has been re¬ 
garded as sufficientAn averment that the tes¬ 
timony was given at the ‘'trial of an action'' has 
been regarded as sufficient to include a “preliminary 
trial” before a magistratemere technical de¬ 
fect in the description does not render the indict¬ 
ment insufficient.^® 

Name or style of case. Under various statutes 
and rules of procedure, an averment of the name 
or style of the case has been regarded as sufficient, 
and, according to some cases, necessary.S2 

Surplusage. Allegations which are mere surplus¬ 
age may be disregarded,83 and such allegations need 
not be stricken where they do not prejudice ac¬ 
cused. 8 ^ 

Status of proceeding. An indictment involving 


a judicial proceeding must show as a rule that 
the judicial proceeding was pending in court at the 
time the oath was taken and the false statement 
made,85 but a specific allegation that the proceeding 
was pending is not necessary where the pendency 
appears from averments made. 8 6 An indictment 
based on evidence given on a voir dire examination 
need not contain an averment that there was a chal- 
lenge,87 

Case at issue or on trial. Failure specifically to 
aver that the case in which the false testimony 
was given was at issue88 or on trial^^ is not a fatal 
defect where these facts are necessarily inferable 
from the averments made. Moreover, where the 
alleged false testimony was made in a criminal prOwS- 
ecution, it has been held not necessary to allege how 
accused therein did plead,®® or to allege that ac¬ 
cused therein had entered a plea of not guilty, where 
it is alleged that issue was joined in the criminal 
case,^i or that accused therein went to trial with¬ 
out objection.®2 It is not necessary to aver spe¬ 
cifically that the- trial was held in or before the 
court where that fact appears from the averments 
made.®® 

b. Nature of Proceeding 

An indictment or information for perjury or false 
swearing should allege the nature and style of the pro¬ 
ceeding in which the oath was taken and the false swear¬ 
ing committed, such as that it was taken in a judicial 
proceeding or in the course of Justice. 

The indictment or information should show the 
nature and style of the proceeding in which the oath 
was taken and the false swearing committed.®^ 


77- Okl.—Washburn v. State, 288 
P. 371, 47 Okl.Cr. 321. 

48 C.J. p 869 note 8. 

Averments held snjOaLcient 
Fla .—Prevatt v. State, 184 So. 860, 
135 Fla. 226. 

48 C.J. p 869 note 8 [c]. 

78. Ill,—People v. Gajselle, 132 N.E. 
273, 299 Ill. 58—People v. Ash- 
brook, 114 N.E. 922, 276 Ill. 382. 

79. K.C-—State v. Peters. 12 S.E, 
74, 107 N.C. 876. 

80. U.S.—Cohen v. XI. S., Or., 214 
F. 23, 130 C.C.A, 417, certiorari 
denied 35 S.Ct. 199, 235 U.S. 696, 
59 L..Ed. 430. 

Vt.—State V. Bishop, 1 D.Chipm. 120. 

81. U.S.—Travis v. U. S., C.C.A. 
Okl., 123 P.2d 268. 

48 C.J. p 869 note 12. 

82. Ala.—Cowan v. State, 72 So. 
578, 15 Ala-App. 87. 

48 C.J. p 869 note 13. 

S3- Mass.—Commonwealth v. Wright, 
44 N.E. 129, 166 Mass. 174. 

N.C.—State V. Hawley, 119 S.E. 888, 
186 N.C. 433. 


84. Kan.—State v. Hoel, 94 P. 267, 
77 Kan. 334. 

85. Ky.—Daniels v. Commonwealth, 
189 S.W.2d 849, 300 Ky. 541—San- 
lin V. Commonwealth, 279 ‘S.W. 
648, 212 Ky. 394. 

Pa-—Commonwealth ▼, Cauffiel, 84 
Pa.Super. 278. 

48 C.J. p 869 note 16- 
Averxnents held, sufficient 
Ky.—Strader v. Commonwealth, 42 
S.W.2d 736, 240 Ky. 559. 

86. N.T.—^Eighmy v. People, 79 N. 
Y. 546. 

48 C.J. p 869 note 17. 

87. N.Y.—^People v. Rendigs, 205 
ISr.Y.S. 133, 123 Misc. 32. 

88. Ga.—^Pope v. State, 158 S-E. 
350, 43 Ga.App. 175. 

48 C.J. p 869 note 19. 

Averments held sufficient, in in¬ 
dictment charging perjury by mak¬ 
ing a false statement in an affi¬ 
davit attached to a motion for new 
trial, to charge that there was an 
issue joined on the hearing of the 
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motion for new trial.—Carter v. 
State, 144 S.W.2d 582, 140 Tex.Cr. 
324. 

89. S.D.—State v. Reidt, 222 N.W. 
677, 54 S.D. 178. 

48 C.J. p 869 note 20. 

Action pending in court 

Information charging defendant 
with giving false testimony in ac¬ 
tion pending in specified court suf¬ 
ficiently showed that action was on 
trial.—'State v. Reidt, supra. 

90. Ga.—^Pope v. State, 158 S.E. 
350, 43 Ga.App. 175. 

91. Tex.—^Montgomery v. State, Cr., 
40 S.W. 805. 

92. Ariz.—^Pray v. State, 106 P.2d 
600, 56 Ariz. 171. 

93. Ill.—^People v. Niles, 129 N.E. 
97, 295 Ill. 525. 

Ind.—Galloway v. State, 29 Ind. 442. 

94. Nature and style of proceeding 
sufficiently shown 

Ky.—Shepherd v. Commonwealth, 42 
S.W.2d 311. 240 Ky. 26h 
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Thus it should appear in the indictment or infor¬ 
mation that the oath was taken, and the false 
swearing committed, in a-judicial proceeding, 
or in the course of justice, or on some other oc¬ 
casion in which an oath was authorized or re- 
quired.9'^ However, it is not necessary to aver 
specifically that the perjury was committed in,98 
or in the course of,99 a judicial proceeding where 
that fact appears from the facts alleged; and in 
an indictment for a statutory false swearing, de¬ 
fined as a false swearing not in a judicial proceed¬ 
ing, it is not necessary to allege expressly that the 
oath was not taken in a judicial proceeding when 
it appears from the facts alleged.^ 

c. Subject Matter and Isisues 

An indictment op information for perjury or false 
swearing must set forth the substance of the controversy 
or matter in respect of which the oath was taken and 
4he false swearing committed. 

Under various statutes it is necessary and suf¬ 
ficient for the indictment or information to set 
forth the substance of the controversy or matter 


§ 36 

in respect of which the perjury was committed,^ 
or the inquiry as to which the allegedly false tes¬ 
timony was given.3 It has been held that this re¬ 
quirement is complied with by an averment which 
merely gives the name of the case with respect to 
which the perjury was committed,^ and, if the 
case was a criminal one, that the precise offense 
being prosecuted need not be alleged.^ Other au¬ 
thority, however, has construed this requirement 
to necessitate a statement of the subject matter 
of the controversy or inquiry,^ that is, substantial¬ 
ly what was the matter in controversy, the sub¬ 
stance of the case or the issue involved,^ the crim¬ 
inal charge or offense involved in a trial or hear¬ 
ing in ivhich the perjury was committed ;8 and an 
averment merely giving the name of the case, the 
court, the docket number, and such matters is in¬ 
sufficient.® However, a general description of the 
proceeding is sufficient a designation or de¬ 
scription of such offense or charge which informs 
accused of the matter in respect of which the al¬ 
leged perjury was committed will suffice,and 
it is not necessary to give a detailed description of 


S5. U.S.—^Danaher v. TJ. S., C.C.A. 

Minn., 39 F.2d 325. 

48 C.J. p 870 note 23. 

Averments lield sufficient 

(1) Generally.—People v. Robert¬ 
son, 3 Wheel.Cr., N.T., 180—48 C.J. 
p 870 note 23 [b]. 

(3) Indictment alleging- investiga¬ 
tion by a grand jury of a crime 
within its jurisdiction to investi- 
jgate and indict is a judicial proceed¬ 
ing.—Tindall v. State, 128 So. 494, 
99 Fla. 1132. 

■96. U.S.—tiogue V. U. S., Tex., 184 

F. 245. 106 C.C.A. 387. 

48 C.J. p 870 note 24. 

■97. U.S.—Danaher v. U. S., C.C.A. 

Minn., 39 F.2d 325. 

Mass.—Commonwealth v. Wright, 
44 N.E. 129, 166 Mass. 174—Com¬ 
monwealth V. Bouvier, 41 N.E. 651, 
164 Mass. 398. 

99- Ill.—Kizer v. People, 71 N.E. 
1035, 211 Ill. 407. 

1. Ga.—Thompson v. State, 47 S.B 
' 666, 120 Ga. 132. 

U.S.—Danaher v. U. S., C.C.4 
Minn., 39 P.2d 325. 

^la.—Bradford v. State, 32 So. 742, 
134 Ala. 141. 

Cal.—People v. Agnew, 176 P.2d 724, 
77 Cal.App.2d 748. 

JIawaii.—Territory v. Tamashiro, 37 
Hawaii 552. 

Idaho.—State v. Lowe, 88 P,2d 502, 
60 Idaho 98. 

48 C.J. p 870 note 29. 

Senate investigation 

Allegations in indictment for per¬ 


jury before United States senate 
subcommittee were held to allege 
sufficiently the nature of the inves¬ 
tigation being made and the steps 
taken in pursuance of the senate 
resolution authorizing the investi¬ 
gation.—^U. S. V. Creech, D.C.D.C., 21 
F.Supp. 439. 

Substance of matter or controversy 
stated sufficiently 

Ariz.—Pray v. State, 106 P.2d 500, 
56 Ariz. 171. 

Colo.—Papas v. People, 55 P.2d 1330, 
followed in 55 P.2d 1337, 98 Colo. 
336. 

48 C.J. p 870 note 29 [aj. 

In New York 

(1) It has been .held that a stat¬ 
ute providing that, in indictment 
for perjury it is sufficient to set 
forth substance of controversy, 
makes setting forth substance of 
controversy mandatory.—^People v. 
Lisandrelli, 249 N.Y.S. 55, 139 Misc. 
129. 

(2) However, it was also held 
that it is unnecessary for the in¬ 
dictment to set forth the substance 
of the controversy or matter in re¬ 
spect of which the false testimony 
was given because of the code pro¬ 
visions authorizing a simplified form 
of indictment and making it suffi¬ 
cient merely to allege the name of 
the crime, but that in such case if 
a bill of particulars is requested it 
must state the substance of the con¬ 
troversy.—^People V. Lisandrelli, su¬ 
pra. 

3. Va.—Conner v. Commonwealth, 
2 Va.Cas. 30, 4 Va. 30. 
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4. Cal.—People v. Ah Bean, 18 P. 
815, 77 Cal. 12. 

Okl.—^Williams v. State, 167 P. 763, 
14 Okl.Cr. 100. 

5. D.—State v. Reidt, 222 N.W. 677, 
54 S.D. 178. 

48 C.J. p 870 note 31. 

Averments held sufficient 
Cal,—^People v. Paden, 234 P. 920, 
71 Cal.App. 247. 

48 C.J. p 870 note 31 [b]. 

5. Ky.—Cope v. Commonwealth, 47 
S.W. 436, 20 Ky.L. 721. 

6. Idaho.—State v. Lowe, 88 P.2d 
502, 60 Idaho 98. 

48 O.J. p 870 note 30. 

7. Idaho.—State v. Lowe, supra. 
Denial of statements before grand 

jnry 

An indictment for perjury based 
on defendant’s denial in court of 
having made certain statements be¬ 
fore grand jury must allege the 
question or issue that was being in¬ 
vestigated by the grand jury and 
the testimony given before grand 
jury.—State v. Lowe, supra. 

8. U.S.—U. S. V. Wilcox, C.C.N.T,, 
28 F.Cas,No.l6,692, 4 Blatchf. 391. 

Ala.—^Davis v. State, 79 Ala. 20. 

48 C.J. p 870 note 32. 

9- Idaho.—State v. Lowe, 88 P.2d 
602, 60 Idaho 98. 

10. Ill.—People V. Ashbrook, 114 N. 
E. 922. 276 HI, 382. 

11- Wyo.—^Dickerson v. State, 111 
P. 857, 116 P, 448, 18 Wyo. 440. 

48 C.J. p 870 note 33. 
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the offense ^2 or to allege its constituent elements.^^ 
Where the punishment for perjury committed on a 
trial for a felony is especially provided for by stat¬ 
ute, the indictment should show that the offense 
involved was a felony.i^ The ground on which pro¬ 
ceeding was based need not be alleged according 
to some cases.^5 

Issues. The view has been taken that the sub¬ 
stance of the issue in the proceeding in which the 
perjury was committed must be set out;^® and 
it has been held, in a jurisdiction where a prelim¬ 
inary hearing against an accused is not authorized 
unless a charge of a criminal offense is first made, 
that where the false testimony is charged to have 
occurred in a preliminary hearing an indictment 
which does not show a justiciable issue was being 
tried in such hearing is insufficient.^'^ However, 
other authority has held that failure to show what 
the specific issue was does not of itself render the 
indictment insufficient.^^ 

Proceedings before grand jury. The indictment 
Or information should set forth the subject matter 
of the investigation by the grand jury, in which 
the false testimony was given, in the case both of 
perjury^9 and of statutory false swearing.^o Ac¬ 
cording to some cases the indictment should set 
forth the specific matter under investigation, 
but there is authority for the view that it is not 
necessary to state the specific offense^^ except that 
it was one of which it had jurisdiction.^^ It is not 
necessary to aver the facts constituting the of- 
fense,^4 and a description in terms ordinarily used 


to describe a criminal offense is sufficient.25 it 
has been held that it is not necessary to state the 
name of a specified defendant,^^ or to allege that 
some person was guilty of an offense with respect 
to which the testimony was given,2'^ or that the 
person charged was or was not guilty but it has 
also been held that, where the false swearing be¬ 
fore the grand jury was with respect to a fight, 
the indictment should name the participants, and 
give the time, place, or circumstances by direct al- 
legation.29 Where the subject matter of the in¬ 
vestigation is otherwise fully identified, an error 
in respect of certain descriptive matter is not fa¬ 
tal. 

d. Setting Out Record 

An indictment or information for perjury need not 
set forth the pleadings, records, or proceedings in whiclr 
the alleged perjury was committed. 

At common law, where the alleged false oath 
was taken in court, it was necessary to set forth 
in the indictment with great particularity the plead¬ 
ings, records, and proceedings on the trial, and the 
whole evidence.^^ Under various statutes, however,, 
it is no longer necessary to set out in the indictment 
or information the pleadings or any part of the 
record or proceedings.^^ Under some of the stat¬ 
utes it is sufficient to set forth the substance of the 
proceedings,^^ or, as appears supra subdivision c 
of this section, the substance of the controversy 
or matter in respect of which the offense was com¬ 
mitted. 


12- Ill.—People V. Ashbrook, 114 N. 

E. 922, 276 Ill. 282. 

48 C.J. p 870 note 34. 

13. Ala.—Thomas v. State, 69 So. 
413, 13 Ala.App. 421. 

14. Mo.—Hinch v. State, 2 Mo. 158. 
15- Okl.—Peters v. U. S., 37 P. 1081, 

2 Okl. 138. 

16. Miss.—State v. Silverberg, 29 
So. 761, 78 Miss. 858. 

48 C-J. p 870 note 38. 

17. Pla.—^D'Alessandro v. State, 156 
So. 702, 116 Pla. 749. 

Violation of law 

The indictment should show that 
the preliminary trial involved a vio¬ 
lation of law.—^D'Alessandro v. State, 
supra. 

18. R.I.—State v. Miller. 58 A. 882, 
26 R.I. 282. 

48 C.J. p 870 note 39. 

19. Colo.—Corpus Juris cited in 
Treece v. People, 40 P,2d 233, 235, 
96 Colo. 32. 

48 C.J. p 870 note 41. 

Averments held sufficient 

Indictment allegring- that grand | 


jury investigation involved charge 
that certain persons had devised a 
scheme to defraud and for purpose 
of executing scheme had placed let¬ 
ters, packages, and writings in a 
post office was not demurrable on 
ground that it was alleged that 
testimony concerned scheme in 
which mails were “to be used"' in¬ 
stead of alleging that they had ac¬ 
tually been used, since determination 
of whether scheme existed was es¬ 
sential as a step in determining 
whether documents had been mailed. 
— TJ. S. V. Reddell, D.C.La., 39 P.Supp. 
612. 

20. Ky.—Sanlin v. Commonwealth, 
275 S.W. 648, 212 Ky. 394. 

48 C.J. p 870 note 42. 

21. N.Y.—^People v. Morrison, 164 
Isr.Y.S. 712 , 98 Misc. 555. 

48 C.J. p 870 note 43. 

22. Ky.—^Young v. Commonwealth, 

120 S.W.2d 772, 275 Ky. 98. 

Tex.—Bell v. State, 171 S.W. 239, 
75 Tex.Cr. 401. 

23. Ky.—^Young v. Commonwealth, 
120 S.W.2d 772, 275 Ky. 98. 
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24. iowa.—State v. Schill, 27 Iowa 
263. 

25. Ala.—-Wofford v. State, 109 So. 

886, 21 Ala.App. 521, certiorari 

denied 109 So. 887, 215 Ala. 106. 

26. U.S.—^Hendricks v. U. S., Or., 
32 -S.Ct. 313, 223 TJ.S. 178, 56 L.Ed. 
394. 

27. Tex.—^Harden v. State, 211 S. 
W. 233, 85 Tex.Cr. 200, 4 A.L.R. 
1308. 

28. Iowa—State v. Schill, 27 Iowa 
263. 

29. Miss.—Chenault v. State, 122: 
So. 98, 154 Miss. 21. 

30. Ky.—^Richey v. Commonwealth, 
81 Ky. 524. 

48 C.J. p 871 note 50. 

31. U.S.—^Danaher v. TJ. S., C.C.A. 
Minn., 39 P.2d 325. 

48 C.J. P 871 note 51. 

32. U.S.—^Danaher v. U. S., supra 
48 C.J. p 871 notes 52-54. 

33. U.S.—^Danaher v. TI. 'S.,. supra. 

48 0-J. p 871 note 55v 
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e. Resfult of Proceeding 

An indictment or information for perjury need not al¬ 
lege the result of the action or proceeding in which the 
false oath or statement was made. 

An indictment for perjury need not aver that 
the action or proceeding in which the false oath or 
statement was made has been finally determined or 
that any final judgment has been entered therein.34 

§ 37. - Form, Sufficiency, Purpose, and 

Use of Instrument in Which False 
Statement Made 

An Indictment or information for perjury based on an 
affidavit or extrajudicial verified statement should show 
that such affidavit or statement was made under the cir¬ 
cumstances prescribed by, or that It is within, a statute; 
and, where it constitutes an essential element of the of¬ 
fense, the pendency of the judicial proceeding in which 
the affidavit was to be used, the purpose for which the 
affidavit was made, and the use or filing of the affidavit 
■should be alleged. 

An indictment or information based on an affi¬ 
davit or extrajudicial verified statement, in addition 
to showing that the oath was authorized or re¬ 
quired by law, as considered supra § 33, should show 
that such affidavit or statement ■w’’as made under the 
•circumstances prescribed by, or that it is within, a 
statute but the charge is sufficient in this respect 
where the facts alleged show that the affidavit or 
K)ath was so made.®® Where the writing is set out 
-in the indictment, the fact that a word used to 
^characterize the instrument is one which might 
equally be applicable to other instruments does not 
render the indictment bad where accused cannot be 
misled by such characterization.®'^ 


Pending proceedings. Where an affidavit appar¬ 
ently was to be used in a judicial proceeding, an in¬ 
dictment based on such affidavit should show that 
such proceeding w^as pending or that the affidavit 
was the commencement of such proceeding.®® How¬ 
ever, where the affidavit may be made before the 
commencement of the action, it is not necessary to 
allege that any proceeding was pending when the 
affidavit was made.®® 

Purpose for which affidavit was 7nade should be 
alleged where this is necessary to show that the ex¬ 
trajudicial affidavit or oath on which the charge is 
based was authorized or required by law,^® but in 
the case of a voluntary affidavit, w^hich under the 
statute may be the basis of a charge of perjury if 
made for any purpose, an allegation as to a specific 
purpose is not required.^! 

UsCj filing, and effect. Where the use or filing of 
the affidavit^® or the acceptance thereof, or action 
thereon,^® is not ah element of the offense, as con¬ 
sidered supra § 21, it is not necessary to allege such 
use, filing, or acceptance. It has been held, however, 
that it should be shown either that the affidavit was 
intended by accused for use in the proceeding with 
which it is sought to connect it^^ or that it was 
subsequently so used by him^® or by someone with 
his consent.^® 

Intent to utter. Under some statutes an indict¬ 
ment charging perjury based on an affidavit previ¬ 
ously made by accused must allege that the affidavit 
was made by accused with intent that it be uttered 
or published as true,^*^ but under other statutes it 


.34. Ga.~Williford v. State, 185 S. 

E. 611, 53 Ga.App. 334. 

48 C.J. p 871 note 58. 

Prosecution pending proceeding in 
general see supra § 30. 

35. Wash.—State v. Dalzell, 238 P. 

635, 135 Wash. 621. 

48 C.J. p 871 note 61. 

Person required to verify 

Where statute requiring verified 
annual report to public utilities 
commission contemplates that of¬ 
ficial making verification shall be 
auditor or accounting officer of re¬ 
porting company, an indictment for 
perjury in making a false report to 
such commission is insufficient 
where it does not allege that the of¬ 
ficer making the verifiication was 
such an official.—State v. SeyfCert, 
Ohio App., 72 N.E.2d 801. 

Averments lield sufficient 
Perjury indictment alleging that 
false affidavit, essential to exempt 
manufacturer from tax. was sent in 
behalf of certain corporation, “the 
purchaser,'" and was affidavit of ex¬ 
port authorized, by revenue law and 


regulations requiring purchaser of 
articles exported to specify evidence, 
etc., was held sufficiently to allege 
that affidavit was that of purchaser. 
—U. S. V. Abelow, D.C.N.Y., 14 P. 
Supp. 304. 

36- Miss.—State v. Kelly, 74 So. 

325, 113 Miss. 461. 

48 C.J. p 871 note 62. 

37. U.S.—^U. >S. V. Ambrose, Ohio, 
2 S.Ct. 682, 108 U.S. 336, 27 L.Ed. 
746. 

38. Ill.--Morrell v. People, 32 Ill. 
499. 

48 C.J. p 871 note 64. 

39- N.y.—People v. Robertson, 3 
Wheel.Cr. 180. 

48 C.J. P 871 note 65. 

40* Mich.—^People y. Fox, 25 Mich. 
492. 

48 C.J. p 868 note 93 [a]. 

41. Ind.—State v. Malone, 93 N.E. 
170, 174 Ind. 746. 

42. Ind.—State v. Hopper, 32 N.K 
878, 133 Ind. 460. 

48 C.J. P 872 note 68, 
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Introduction in evidence 

In prosecution of a juror for per¬ 
jury by making a false statement, 
in an affidavit attached to a defend¬ 
ant’s motion for new trial, indict¬ 
ment was not defective for failure 
to allege that affidavit was to be 
used or was used as evidence, where 
it was unnecessary that affidavit be 
introduced in evidence if it wa.s at¬ 
tached to the motion for new trial, 
and was presented to the court with 
the view and for the purpose of ob¬ 
taining a new trial on the facts 
therein stated.—Carter v. State, 144 
S.W.2d 582, 140 Tex.Cr. 324. 

43. U.S.—Berry v. U. S., Cal., 259 

P. 203, 170 C-C.A. 271. 

48 C.J. p 872 note 60. 

44- Wash.—State v. Smith, 27 P. 

1028, 3 Wash. 14. 

48 C.J. p 872 note 71, 

45. Wash.—State v. Smith, 27 P. 
1028, 3 Wash. 14. 

46. Wash.—State v. Smith, supra. 

47. Wash.—^State v. Dalzell, 238 P. 
635, 135 Wash. 621. 

48 C.J. p 871 note 61 [a] (1), (2). 
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has been held that such an allegation is not re¬ 
quired.^® 

Knoivledge on part of accused. According to 
some cases, there should be averments showing that 
accused had knowledge of the proceeding in which 
the affidavit was made^^ and that the affidavit was 
to be used in such proceeding.^O 

Writing. The view has been taken that it is not 
necessary specifically to allege that the affidavit or 
statement in question was in writing where that fact 
is a necessary implication from the facts alleged.^l 

§ 38. -Jurisdiction or Authority in Re¬ 

spect of Proceeding or Matter 

a. In general 

b. Organization and authority of grand 

jury 

c. Authority of ministerial or legislative 

officer or board 

a. In Greneral 

An indictment or information for perjury or faise 
swearing in a judicial proceeding should show the Juris¬ 
diction of the court over such proceedings. 

As a general rule an indictment or information 
for perjury or false swearing committed in a ju¬ 
dicial proceeding must affirmatively show the ju¬ 


risdiction of the court over such proceedings^s and 
over the person,^3 which may be done either by a 
direct allegation to that efifect^^ or by the allegation 
of facts from which the jurisdiction appears.55 It 
has been held under various statutes declaring what 
shall constitute sufficient allegations in an indict¬ 
ment or information for perjury that it is not neces¬ 
sary to specifically allege that the court had ju¬ 
risdiction of the case in which the alleged false 
testimony was given but an allegation that the 
court,57 or, according to some cases, the clerk of 
the court or other official,58 had authority to ad¬ 
minister the oath is sufficient. Under such a statute 
the view has been taken that a general statement 
as to jurisdiction is sufficient without reciting facts 
from which such jurisdiction appears.59 In any 
event the indictment is sufficient if the jurisdiction 
and authority of the court fully and substantially 
appear from the facts set forth.5^ However, in 
the absence of an allegation as to authority to ad¬ 
minister the oath, or of any other allegation showing 
the jurisdiction of the court, the information is in¬ 
sufficient. 5i Where on the face of the indictment 
it appears that the court or judicial officer before 
whom the alleged perjury occurred did not have 
jurisdiction of the proceedings, the indictment is 
bad.62 

How Jurisdiction acquired. While under the mod- 


AvermezLts held sxUQGLcieat 

Wash.—State v. Dodd, 74 P.2d 497, 
193 Wash. 26. 

48. N.T.—People v. Williams, 43 
N.E. 407, 149 K.Y. 1. 

48. Ga.—Sistrunk v. State, 88 S.E. 
796, 18 Ga.App. 42. 

48 C.J, p 872 note 74. 

50. Ga.—Sistrunk v. State, supra. 

48 C.J, p 872 note 75. 

51. Ark.—Cox v. State, 261 S.W. 
303, 164 Ark. 126. 

48 C.J. p 872 note 76. 

52. Fla.— Corpus Juris quoted in 
State ex rel. Claire v. Coleman, 
177 So. 288, 289, 290, 129 Pla. 880 
—State ex rel. Heed v. Blitch, 120 
So. 355, 97 Fla. 260. 

Ga.—Crow v. State, 190 S.E. 65, 65 
Ga.App. 288. 

Pa.—Commonwealth v. CauiBel, 84 
Pa.Super. 278. 

- 48 C.J. p 872 note 78. 

Jurisdiction as element of offense 
see supra § 22. 

Jurisdiction held sufficiently alleg'ed 

Fla.—Prevatt v. State, 184 So. 860, 
135 Fla. 226. I 

Ga.—^Williford v. State, 185 S.E. 611, 
53 Ga.App. 334. 

Ky. —Strader v. Commonwealth, 42 
'S.W.2d 736, 240 Ky. 559—Shepherd 
V. Commonwealth, 42 S.W.2d 311, 
240 Ky. 261. 


Indictment held insufficient 
Ky.—^Daniels v. Commonwealth, 189 
S.W.2d 849, 300 Ky. 541. 

53. Ga.—Williford v. State, 185 S, 
E. 611, 53 Ga.App. 334. 

54. Fla.—Corpus Juris quoted in 
State ex rel. Claire v. Coleman, 
177 So. 288, 289, 290, 129 Fla. 880. 

Ga.—Crow v. State, 190 S.E. 65, 55 
Ga.App. 288—Williford v. State, 
185 S.E. 611, 63 Ga.App. 334. 

48 C.J. P 872 note 79. 

55. Pla.—Corpus Juris quoted in 
State ex rel. Claire v. Coleman, 
177 So. 288, 289, 290, 129 Fla, 880. 

Ga.—Crow v. State, 190 S.E. 65, 55 
Ga.App. 288—Williford v. State, 
185 S.E. 611, 53 Ga.App. 334. 

48 C.J. p 872 note 80. 

Allegrations held insufficient 

Indictment for perjury committed 
in justice court investigration of as¬ 
sault and battery charge was held 
specially demurrable for failure to 
allege that warrant had been issued 
for person investigated, since there 
can be no preliminary investigation 
or legal commitment for crimin"' 
offense in justice court without is¬ 
suance of criminal warrant.—Crow 
V. State, 190 S.E. 65, 55 Ga.App. 
288. 

"Venue held sufficiently alleged.— ^ 
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Carter v. State, 27 S.W.2d 781, 181 
Ark. 665. 

56. Okl.—Bennett v. District Court 
of Tulsa County, 162 P.2d 561, 
81 Okl.Cr. 351, followed in Daniel 
V. District Court of Tulsa County, 
162 P.2d 589, 81 Okl.Cr. 225, and 
Smith V. District Court of Tulsa 
County, 162 P.2d 690, 81 Okl.Cr. 
227. 

48 C.J. p 872 note 83. 

57. Ark.—Lioudermilk v. State, 162 
S.W. 569, 110 Ark. 549. 

48 C.J. p 872 note 83, 

58. Colo.—^Papas v. People, 55 P.2d 
1330, 98 Colo. 306, followed in 55 
P.2d 1337, 98 Colo. 336. 

Okl.—Gray v. State, 111 P. 825, 4 
Okl.Cr. 292, 32 L..R.A.,N.S., 142. 

59. Da.—State v, Aenspacker, 58 So. 
520, 130 La. 717. 

48 C.J. p 873 note 85, 

60. Mass.—Commonwealth v. Bou- 
vier, 41 N.E. 651, 164 Mass. 398. 

48 C.J. p 873 note 86. 

61. Cal.—^People v. Teixeira, 211 P. 
470, 59 CaLApp. 598. 

48 C.J. p 873 note 87. 

62. Pla.—Corpus Juris quoted in 

State ex rel. Claire v. Coleman, 
177 So. 288, 289, 290, 129 Fla. 880. 
48 C.J. p 872 note 81. 



70 C.J.S. 


PEBJUBY 


38 


ern rules of pleading an indictment which alleges 
the jurisdiction of the court in which the perjury 
was committed over the offense then on trial need 
not state whether jurisdiction was acquired by in¬ 
dictment or information,^3 formerly the rule was 
otherwise.®^ 

Commission or authority^ It is not necessary to 
show the commission or authority on which the ju¬ 
risdiction of the court depends. 

Venue. The venue of the offense in connection 
with which the alleged perjury or false swearing 
was committed need not be specifically alleged. 

b. Organization and Authority of G-rand Jury 

An indictment op information for perjury or false 
swearing allege*d to have occurred before a grand jury 
should show the due organization or existence of the 
grand jury. 

The due organization or existence of the grand 
jury before which the alleged perjury occurred 
should, according to some cases, be shown in a 
prosecution for perjury®^ or statutory false swear¬ 
ing®® by direct and positive averments,although 
the view has been taken that all the facts showing 


due organization or existence need not be set out*^® 
or that it need not be affirmatively alleged that it 
was impaneled and sworn.'^^ Although under some 
statutes the rule may be otherwise,the view has 
been taken that it should appear that the investigar- 
tion, in connection with which the testimony on 
which the charge is based was given, was one which 
the grand jury had authorit}’ to make,'^® or that 
the grand jury was investigating crime or viola¬ 
tions of law,"^^ and that, where it appears on the 
face of the indictment that the investigation was 
not within its authority, the indictment is insuf¬ 
ficient.'^® However, the want of authority need not 
be negatived.'^® It has been held that all that is 
necessary is to show the nature of the matter under 
investigation as being one over which the grand 
jury has jurisdiction.'^'^ 

c. Authority of Ministerial or Legislative Officer 
or Board 

An indictment or information for perjury or false 
swearing alleged to have been committed before a min¬ 
isterial or legislative officer or board should show the ju¬ 
risdiction of the officer or board over the matter involved, 
unless the situation is such that the court wilf take ju¬ 
dicial notice of the jurisdiction of the officer or board. 


83. S.C.—State v. Byrd, 4 S.E. 793, 
28 S.C, 18, 13 Am.S.R, 660, 

48 C.J. P 873 note 88. 

64. Tenn.—Steinston v. -State, 6 
Terg. 531. 

65- U.S.—Danaher v. TJ. S., C.C.A. 

Minn., 39 F.2d 325. 

48 C..T. p 873 note 90. 

66. Mo.—State v. Jenning-s, 213 S. 
W. 421, 2T8 Mo. 544—State v. Keel, 
54 Mo. 182. 

48 C.J. p 870 note 33 [b]. 

67. Miss.—^Chenault v. State, 122 
So. 98, 154 Miss. 21. 

48 C.J. p 873 note 92. 

68. Ky.—^Allison v. Commonwealth., 
13 S.W.2d 769, 227 Ky. 557. 

69. Miss.—Chenault v. State, 122 
So. 98, 154 Miss. 21. 

Mo.—State v. Hamilton, 65 Mo. 667. 

70. Ill.—People V. Miller, 106 N.K 

191, 264 Ill. 148, Ann.Cas.l915B 

1240. 

48 C.J. p 873 note 95. 

71. Ky.—^Young v. Commonwealth, 
120 S.W.2d 772, 275 Ky. 98. 

Beasoxt for rttle 

A presumption exists that the 
court whose duty it was to duly and 
legally impanel the grand jury has 
performed its duty.—Toung v. Com¬ 
monwealth, supra. 

72. Mo.—State v. Keel, 54 Mo. 182. 
48 C.J. p 873 note 96. 

Specific allegation that the grand 
jury had jurisdiction of the subject 
matter is not necessarily required.— 
Bennett v. District Court of Tulsa 


County, 162 P.2d 561, 81 Okl.Cr. 361, 
followed in Daniel v. District Court 
of Tulsa County, 162 P.2d 589, 81 
Okl.Cr. 225, and Smith v. District 
Court of Tulsa County, 162 P.2d 590, 
81 OkLCr. 227. 

73. Tex.—Alt V. State, 203 S.W. 53, 
83 Tex.Cr. 337. 

48 C.J. p 873 note 97. 

Setting out subject matter of in¬ 
vestigation in general see supra § 
36. 

Place where offense under investiga¬ 
tion committed 

Indictment for perjury before 
grand jury was not insufficient be¬ 
cause it did not expressly allege 
that offenses under investigation by 
grand jury were committed in coun¬ 
ty where grand jury was sitting, 
where reference to grand jury tran¬ 
script would show such fact, and 
especially where grand jury had 
power to inquire into all offenses 
committed or triable within the 
county.—^People v. Curtis, 98 P.2d 
228, 36 Cal.App.2d 306. 

Averments held sufficiexxt 
Wash.—State v. Ingels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct 318, 311 U.S. 708, 85 D.Ed. 
460. 

48 C.J. p 873 note 97 EdJ. 

74. Miss.—Chenault v. IState, 122 
So. 98, 154 Miss. 21. 

48 C.J. p 873 note 97 [bj. 

Specific averment not required 
Perjury indictment worded to 
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show that grand jury was engaged 
in investigating crime need not in 
terms so allege.—Tindall v. State, 
128 So. 494, 99 Pla. 1132. 

Averments held sufficient 

Indictment was held not insuffi¬ 
cient for failure to allege that mat¬ 
ter under investigation was a viola¬ 
tion of law, where indictment aver¬ 
red that it was material inquiry be¬ 
fore grand jury whether certain per¬ 
son on certain date with malice 
aforethought made an assault with 
intent to kill.—Matelski v. State, 104 
S.W.2d 44, 132 Tex.Cr. 344, 

75- Mo.—State v. Hamilton, 65 Mo. 
667. 

Tex.—G-allegos v. State, 95 S.W. 123, 
50 Tex.Cr. 190. 

76. Tex.—Timmins v. State, 199 S. 
W. 1106, 82 Tex.Cr. 263. 

48 C.J. p 873 note 99. 

77. U.S.—^U. S. V. Cason, D.C.La.. 
39 F.Supp. 731. 

Pederal grand jury 

U. S.—^U. S. V. Cason, supra. 
Accused's guilt of crime investigat¬ 
ed 

An indictment is not defective be¬ 
cause it does not allege that accused 
was guilty of the crime being in¬ 
vestigated, but merely alleges that 
a material question arose as to 
whether accused had been involved 
therein, since accused could be guil¬ 
ty of perjury although innocent of 
the crime being investigated.—^U. S, 

V. Cason, D.C.La., 39 F.Supp. 731. 
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The view has been taken that an indictment for 
perjury in a proceeding before a ministerial officer 
or board need not allege the facts showing jurisdic¬ 
tion, if it charges that the officer or board was 
authorized to administer the oath.'^s Sq also, when 
the court can take judicial notice of the fact that 
the officer or board had jurisdiction of the proceed¬ 
ing in question, it is not necessary to show by facts 
stated or by a distinct averment that jurisdiction 
existed in the particular case.'^^ 

Moreover, the failure to allege specifically that 
the officer or board which acted in the particular 
matter had jurisdiction or authority^^ or was legally 
organized®^ does not render the information bad 
where such authority or organization appears from 
the allegations made. On the other hand, in various 
cases in wffiich the jurisdiction of a particular body 
over certain proceedings or to investigate certain 
matters is special, it has been held that the facts 
showing such jurisdiction should be alleged.^- 
Moreover, it has been held that an indictment should 
show facts from which it will appear that the sub¬ 
ject matter of an investigation was within the au¬ 
thority of the ministerial or legislative officers who 
made such investigation.^^ In any event where it 
appears on the face of the indictment that the tri¬ 
bunal before which the trial, in which the alleged 


perjury was committed, occurred, did not have ju¬ 
risdiction of the subject matter, the indictment is, 

insufficient.84 

§ 39 . - Authority to Administer Oath 

a. In general 

b. How authority acquired 

a. In Greneral 

An indictment or information for perjury or false 
swearing should set forth by proper averment the au¬ 
thority of the officer or other person to administer the 
oath. 

An indictment or information for perjury^^ or 
false swearings^ should set forth by proper aver¬ 
ment the authority of the officer or other person 
to administer the oath; and, if this is not done, the 
indictment or information will be fatally defective-^*^ 
Form and method of alleging authority. The aver¬ 
ment that the oath was administered by someone au¬ 
thorized by 'law to administer it is not required to 
be made totidem verbis, if words of equivalent im¬ 
port are employed to express the same idea and 
are sufficient for that purpose.^S The authority may 
be set out by an express averment that the officer 
had authority,or by setting out such facts as 
make it judicially appear that he had such author¬ 
ity ;90 and, where sufficient facts are alleged to 


78. Mo.—State v. Belew, 79 Mo. 
584. 

48 C.J. p 873 note 1. 

79. Okl.—Peters v. U. S., 37 P. 1081, 
2 Okl. 138. 

48 C.J. p 874 note 2. 

80. Cal.—^People v. Torterice, 225 P. 
760. 66 Cal.App. 115. 

48 C.J. p 874 note 3. 

81. Ill.—^Johnson v. People, 94 Ill. 
505. 

82. Ky.—Mitchell v. Commonwealth, 
36 S.W.2d 649. 237 Ky. 849. 

48 C.J. p 874 note 5. 

Pacts required 

Indictment charging false swear¬ 
ing in fire investigation must state 
facts sufficient to define, with ac¬ 
curacy, what was done in investiga¬ 
tion and by whose authority.— 
Mitchell V. Commonwealth, supra. 
Representative of officer 

Where investigation is required 
by statute to be made through spe¬ 
cified officer, or by assistants under 
his directions, indictment alleging 
false swearing before particular 
person making investigation must 
allege that he was representing the 
specified officer or had been appoint¬ 
ed or designated by him to make 
the particular investigation, or any 
investigation, and an averment that 
he was a representative of a depart¬ 
ment under a name set up by the 


officer is not sufficient.—Mitchell v. 
Commonwealth, supra. 

83. Ky.—Commonwealth v. Pans- 
dall, 155 S.W. 1117, 153 Ky. 334. 

48 C.J. p 874 note 6. 

Candidacy for office 

Indictment for perjury before leg¬ 
islative committee carrying on in¬ 
vestigation of campaign expendi¬ 
tures of candidates for office was 
held not defective for failure to al¬ 
lege date candidates filed applica¬ 
tions for placing their names on the 
official ballots, where the facts al¬ 
leged sho-wed their assertion of a 
candidacy in fact regardless of the 
date their applications were filed.— 
U. S. V. Seymour, D.C.Neb., 50 P.2d 
930. 

84- Tenn.—State v. Stillman, 7 
Coldw. 341. 

48 C.J. p 874 note 7. 

85. TJ.S.—U. S. V. Bickford, C.C.A. 
Mont., 168 P.2d 26—Hill v. U. S., 
C.G.A.Kan., 54 P,2d 599. 

Cal.—^People v. Agnew, 176 P.2d 724, 
77 Cal.App.2d 748. 

Pla.—^Walker v. State, 161 So. 278, 
119 Fla. 240—State ex rel. Peed 
V. Blitch, 120 So. 355, 97 Fla. 260. 
Mo.—State v. Biedermann, 119 S.W. 

2d 270. 342 Mo. 957. 

Nev.—Corpus Juris quoted in State 
V. Pray, 179 P.2d 449, 452, 64 Nev. 
179. 

48 C.J. p 874 note 9. 
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86- Ky.—Sanlin v. Commonwealth, 
279 S.W. 648, 212 Ky. 394. 

48 C.J. p 874 note 10. 

Authority of officer administering 
oath sufficiently shown 
Ky.—Shepherd v. Commonwealth, 42 
S.W.2d 311, 240 Ky. 261. 

87- U.S.—Hill V. IT. S., C.G.A.Kan., 
54 F.2d 599. 

Fla.—Walker v. State, 161 So. 278, 
119 Fla. 240. 

Mo.—State v. Biedermann, 119 S.W. 

2d 270, 342 Mo. 957. 

Nev.— Corpus Juris quoted in State 
V. Pray, 179 P.2d 449, 452, 64 Nev. 
179. 

48 C.J. p 874 note 11. 

88- Fla.—Walker v. State, 161 So. 
278, 119 Fla. 240. 

89- Cal.—^People v. Agnew, 176 P. 
2d 724, 77 Cal.App.2d 748. 

48 C.J. p 874 note 12. 

Averments held sufficient 

(1) Generally.—Hart v. U, 'S., C.C. 
A.Wash., 131 F.2d 59. 

(2) Indictment charging that oath 
was administered by referee in 
bankruptcy having competent au¬ 
thority to administer same.—Pawley 
V. U. S., C.C.A.Ariz., 47 F.2d 1024. 

90- TJ.S.—^IJ. S. V. Bickford, C.C.A. 
Mont, 168 F.2d 26. 

48 C.J. p 874 note 13. 

Authorization by court 
Where indictment alleges that 
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show the authority of the officer or person to ad¬ 
minister the oath, a formal allegation or direct aver¬ 
ment of authority is generally held unnecessary.®^ 
An indictment is insufficient, however, where it does 
not allege, except inferentially, that the oath was ad¬ 
ministered by someone authorized by law to admin¬ 
ister it.®^ 

The authority of the officer or other person ad¬ 
ministering the oath has been held sufficiently aver¬ 
red where it is alleged that it was administered be¬ 
fore, or by, a person known judicially to the court 
to possess such power,®3 such as a clerk of court,®4 
election inspector,®'5 foreman of a duly impaneled 
grand jury,®® or notary public,®^ although as to the 
latter there is also authority to the contrary.®® 
Where sufficient facts are alleged and also the gen¬ 
eral authority of the officer to administer an oath, 
it is not necessary specifically to allege that he had 
authority to administer the oath in the particular 
proceeding.®® 

b. How Authority Acctuired 

An indictment or information charging perjury or 
false swearing need not set forth the commission or au¬ 
thority of the officer or person who administered the oath. 

It has been held under various statutes, and in 
some jurisdictions in the absence of statutory regu¬ 
lation in this respect, that it is not necessary to set 
forth the commission or authority of the person or 
persons before whom the perjury was committed,^ 
the statement that such person had authority being 
sufficient,*2 and it has been held sufficient to allege 
the position or office of the person administering 


the oath without alleging how the status was ob¬ 
tained.® An indictment charging false swearing 
during an examination by a magistrate to ascertain 
who has committed a certain offense is not defective 
for failure to allege the issuance of a summons for 
the examination since the issuance of the summons 
is not necessary to authorize the magistrate to ad¬ 
minister the oath.^ Where the authority to admin¬ 
ister the oath depends on certain ordinances, it is 
not necessary to set forth such ordinances in hsec 
verba.® 

Surplusage. Allegations as to the source of au¬ 
thority which add nothing to the actual authority of 
the officer to administer the oath may be rejected 
as surplusage.® 

§ 40. - Description or Identification of 

Court or Tribunal Having Jurisdic¬ 
tion 

The indictment op information must correctly desig¬ 
nate or describe the court, tribunal, or body before which 
the alleged perjury was committed. 

The indictment or information must correctly 
designate or describe the court or tribunal before 
which the alleged perjury’' or false swearing was 
committed,'^ or in which the affidavit containing the 
false statements was used, or intended to be used,® 
by setting forth the name or style of such court or 
tribunal.® There is authority, however, for the 
view that the mere fact that the description is not 
in the words of the statute creating the court does 
not render the indictment bad where judicial notice 
may be taken in respect of what court was in¬ 


lawful oath was administered in 
open court by named person as 
solicitor general of the court, it will 
be presumed that he administered 
the oath with the consent, and by 
the implied direction, of the court. 
—^Lancaster v. State, 187 S-E. 903, 
54 Ga.App. 411. 

91. U.S.—U. S. V. Bickford, C.C.A. 
Mont., 168 P.2d 26. 

N.T.—^People v. Browne, 54 N.Y.S. 

2d 759, 184 Misc. 764. 

48 C.J. p 874 note 14. 

92. Fla.—Walker v. State, 161 So. 
278, 119 Fla. 240. 

93. U.S.—U. S. V. Bickford, C.C.A. 
Mont., 168 P,2d 26. 

ISr.T. —^People v. Browne, 54 N.Y.S.2d 
759, 184 Misc. 764. 

94. U.S.—^U. S. V. Bickford, C.C.A. 
Mont., 168 F. 2d 26. 

95. Ind.—State v. Hopper, 32 N.E. 
878, 133 Ind. 460. 

96. Ky.—i n n i a r d v. Common¬ 
wealth, 25 S.W.2d 744, 233 Ky. 347 
—Harris v. Commonwealth, 25 S. 
W.2d 369, 233 Ky. 198. 


97. N.Y.—^People v. Browne, -54 N. 
Y.S.2d 759, 184 Misc. 764, 

98. U.S.—Hill V. U. S., C.C.A.Kan., 
54 P.2d 599. 

99. U.S.—^Barnard v. U. 'S., Or., 162 
F. 618, 89 C.C.A. 376. 

1. U.S.—Danaher v. U. S., C.C.A. 
Minn., 39 F.2d 325. 

48 C.J. p 875 note 19. 

2. U.S.—^Pawley v. U. S., C.C.A, 
Ariz., 47 F.2d 1024. 

48 C.J. p 875 note 18. 

3. U.S.—^U. S. V. Seymour, D.C.Neb., 
50 P.2d 930. 

Chadnuan of committee 
Description of senator as chair¬ 
man of senatorial committee was 
held sufficient without allegation 
that he was elected or chosen there¬ 
to.—^U. S. V, Seymour, supra. 
Poreman of grand jury 

It is not necessary to allege that 
the foreman of the grand jury who 
administered the oath was appoint¬ 
ed and sworn as such, as duty to do 
so was imposed on* court by statute, 
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and there is a presumption that it 
performed its duty.—Young v. Com¬ 
monwealth, 120 'S.W.2d 772, 275 Ky. 
98. 

4. Ky.—Hollen v. Commonwealth, 
215 S.W. 174, 185 Ky. 582. 

5. Mo.—State v. Dineen, 102 S.W. 
480, 203 Mo. 628. 

48 C.J, p 875 note 21. 

6. N.H.—State v. Langley, 34 N.H. 
529. 

7. Ga.—Williford v. State, 185 S.E. 
611, 53 Ga.App. 334. 

48 C.J. p 875 note 23. 

Descriptions held su:^cient 
Ga.—^Bradley v. State, 148 S.E. 423, 
39 Ga.App. 697. 

Ky.—Shepherd v. Commonwealth, 42 
S.W.2d 311, 240 Ky. 261. 

48 C.J. p 875 note 23 [bj. 

8. U.S.—^U. 'S. V. Johnson, D.C.Ind., 
33 P.2d 222. - 

9. U.S.—U. S. V. Johnson, supra. 

48 C.J. p 875 note 24. 

Description of court held insufficient 
U.S.—U. S. V. Johnson, supra. 
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tended,^® Moreover, it is not necessary directly to 
ille^e before what tribunal the proceeding was con¬ 
ducted where that fact clearly appears from the 
averments made.^^ The person holding the court 
need not be named, ^2 although it is not error to give 
the name of such person.^^ 

Surplusage. Minor defects in the description of 
the court may be disregarded as surplusage. 

§ 41. - Description o£ Person Who Ad¬ 

ministered Oath 

Ordinarily an indictment or information for perjury 
or false swearing should show by whom the oath was ad¬ 
ministered, but the name of the officer administering it 
need not be alleged where the offense was committed in 
a judicial proceeding. 

Although under the statutory form of indictment 
prescribed in some jurisdictions it may not be neces¬ 
sary to show by whom the oath was administered,^^ 
the general rule is that the indictment or information 
should, by proper designation, show by whom the 
oath was administered,^® and the omission of such 
showing is fatal.^'^ 

Naming officer. While such designation may call 
for an averment of the name of such officer,^® it 
is generally held that, where the offense was com¬ 
mitted in a judicial proceeding, it is not necessary 
to name the officer before whom the false oath was 
taken^^ or to recite the title of his office,-® designat¬ 
ing the court being considered sufficient and, 
where the court or presiding judicial officer acts 


through another in administering the oath, an aver¬ 
ment that the oath was administered by the court 
or by the presiding judicial officer is sufficient.^^ 

OfficM title. The view has been taken that the 
official title of the officer administering the oath need 
not be set forth ;23 but there is also authority to 
the contrary.2<i 

Perjury before grand jury. An indictment for 
perjury before the grand jury need not allege the 
name of the foreman.^® 

§ 42. -Administration and Making of 

Oath 

An indictment or information for perjury or false 
swearing must show that the accused was sworn in the 
proceedings In which the false testimony was given. The 
fact that accused was sworn should be alleged directly 
and positively, and not by way of inference or recital- 

An indictment or information for perjury26 or 
false swearing^*^ must show that accused was sworn 
in the proceedings in which the false testimony was 
given. Where perjury is assigned in swearing to 
an affidavit, the indictment must allege that ac¬ 
cused made the affidavit in question.^S The indict¬ 
ment is bad where it appears on the face thereof 
that the oath administered was not a lawful oath.^^ 

Stifficiency of averments. It has been stated that 
the fact that accused was sworn should be alleged di¬ 
rectly and positively, and not by way of inference or 
recital.^® In some instances, however, the courts 
have not held the prosecution strictly to this require- 


10. Ala.—Thomas v. State, 69 So. 
413, 13 Ala.App. 421, 

11. Or.—State v. Jewett, 85 P. 994, 
48 Or. 577. 

12. U.S.—West v. U. S., Ohio, 258 
P. 413, 169 C.C.A. 429. 

48 C.J. p 876 note 27. 

13. N.C.—State v. Flowers, 13 S.E. 
718, 109 W.C. 841. 

14. AUegation as to judge 
Indictment for making false afR- 

davit used on petition for new trial 
was held sufficient, although stating 
that circuit court “and the Judge 
thereof," before whom petition was 
pending, had Jurisdiction-—Cockrum 
V. State, 62 S.W.2d 642, 186 Ark. 14. 

15 . vt.—State V- Sargood, 68 A. 49, 
80 Vt. 415, 130 Am.S,K. 995, 13 
Ann.-Cas. 367. 

48 C.J. p 875 note 30. 

16- Cal.—People v. Agnew, 176 P,2d 
724, 77 Cal.App.2d 748. 

Nev.—Corpus J'uris (quoted in State 
V. Pray, 179 P.2d 449, 450, 64 Nev. 
179. 

48 C.J. p 876 note 31. 


Averments held sufficient 
Ga.“-Wilson v. State, 41 S.E. 696, 
115 Ga. 206, 90 Am.S.R. 104. 

Ky.—Shepherd v. Commonwealth, 42 
'S.W.2d 311, 240 Ky. 261. 

17. Ill.-—Kerr v. People, 42 Ill. 307. 
Nev.—Corpus Juris quoted in State 

V. Pray, 179 P.2d 449, 450, 64 Nev. 
179. 

18. Ind.—^Davis v. State, 141 N.E. 
458, 193 Ind. 650. 

Tex.—Jefferson v. State, Cr., 29 S.W. 
1090. 

19. Ark.— Corpus Juris quoted in 
Cluck V. State, 96 S.W.2d 489, 491, 
192 Ark. 1036. 

48 O.J. p 875 note 34. 

20. Ark.—Cluck v. State, 96 S.W.2d 
489, 192 Ark. 1036. 

21. Ark.— Corpus Juris quoted in. 
Cluck V. State, 96 S.W.2d 489, 491, 
192 Ark. 1036. 

48 C.J. p 876 note 35. 

22. -Ark.— Corpus Juris quoted in 
Cluck V. State, 96 S.W.2d 489, 491, 
192 Ark. 1036. 

48 C.J. p 876 note 36. 

Proof and variance see infra 5 50 e, 
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23. Pa.—Commonwealth v, O’Neill, 
5 Pa.Co. 209. 

24. U.S.—U. S. V. Wilcox, C.C.N.Y., 
28 P.Cas.No.16,692, 4 Blatchf. 391. 

48 C.J. p 876 note 38. 

25. Tex.—St. Clair v. State, 11 Tex. 
App. 297. 

26. Fla.—Walker v. State, 161 So. 
278, 119 Fla. 240—State ex rel. 
Reed v. Blitch, 120 So. 355, 97 Fla. 
260. 

Nev.—State v. Pray, 179 P.2d 449, 64 
Nev. 179. 

48 C.J. p 876 note 41. 

Administrator of oath: 

Authority of see supra § 39. 
Description of see supra § 41. 

27. Ga.—Booth v. State, 158 S.E. 
612, 43 G-a.App. 279. 

Ky,—Sanlin v. Commonwealth, 279 
S.W. 648, 212 Ky, 394. 

28. Miss.—Copeland v. State, 23 
Miss. 267. 

29. Ga.—Phillips v. State, 63 S.E. 
667, 5 Ga.App. 597. 

48 C.J. p 876 note 44. 

30. Tex.—Green v. State, 217 S.W. 
1043, 86 Tex.Cr. 556. 

48 C.J. p 876 note 45. 
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ment.^'^ Morerover, an averment that the oath was 
taken ''before” the officer who administered it has 
been regarded as sufficient's Where the statute pre¬ 
scribes such form, an averment that accused com¬ 
mitted the crime of perjury has been held sufficient 
to inform him that it is claimed that he was law¬ 
fully sworn.33 

Under the modern practice it is not necessary to 
allege in what particular form accused was sworn 
to testify,and an averment which describes an 
oath which is in substantial compliance with a stat¬ 
ute is sufficients^ It has been held that it is suffi¬ 
cient to allege that accused was "duly sworn,”S6 ^^vas 
solemnly sworn,s7 or that the oath was administered 
in due form of ■law,^^ or that a lawful oath was ad- 
mini stered,^ 9 provided the indictment states the cir¬ 
cumstances under which the oath was required and 
the occasion on which it was made, so as to show 
that its violation was perjury.^0 According to 
some decisions, in the absence of the words of the 
oath, there should be an averment that accused was 
"duly sworn” or words of equivalent import,'^i al¬ 
though the view has been taken that the failure to 
allege in a prosecution for false swearing that ac¬ 
cused was "duly” sworn is not fatal.'^^ The 


failure to aver whether the oath was administered 
in person or through an interpreter does not render 
the indictment insufficient.^^ 

§ 43. - Setting Forth False Statement 

An Indictment or information for perjury or false 
swearing should set out the statement or testimony, or 
writter^ instrument alleged to be false; ordinarily it is 
sufficient to allege the substance and effect of the lan¬ 
guage used by the accused, or the instrument verified by 
him, and it is not necessary to allege the exact language 
used or set forth a copy of the instrument. 

While the indictment or information should in 
some form set out the statement or testimony al¬ 
leged to be false,and, where necessary, should 
show that the testimony or statement is one on 
which perjury may be predicated,^^ it has been 
held under various statutes that it is not necessary 
to set out the exact language used by accused, it 
being sufficient to allege the substance and effect^ 
thereof^® in language which informs accused of 
what will be sought to be proved.'^'^ However, the 
charge should at least set forth the substance of the 
false testimony,and not merely the conclusion of 
the pleader or the meaning of the testimony and 
according to some cases it should charge directly 
the substance of the false testimony,and should 


31. Lta.—State v. Varnado, 97 So. 
865, 154 La. 575. 

48 C.J. p 876 note 46. 

32. Cal.—People v. Ennis, 70 P. 84, 
137 Cal. 263. 

48 C.J. p 876 note 47. 

33. Vt.—State v. Bissell, 170 A. 102, 
106 Vt. 80—State v. Camley, 31 A. 
840, 67 Vt. 322. 

34. Ga.—^Pope v. State, 158 S.E. 350, 
43 Ga.App. 175. 

Nev.— Corpus Juris guoted iu State 
V. Pray. 179 P.2d 449, 453, 64 Nev. 
179. 

48 C.J. p 876 note 48. 

Indictment held not insufficient 
for failure to allege specifically 
whether oath was taken on or off 
Bible.—Pope v. State, 158 S.E. 350, 
43 Ga.App. 175. 

35. Nev.— Corpus Juris guoted in 
State v. Pray, 179 P.2d 449, 453, 
64 Nev. 179. 

48 C.J. p 876 note 49. 

36- Nev.— Corpus Juris guoted in 
State V. Pray, 179 P.2d 449, 453, 
64 Nev. 179. 

48 C.J. p 876 note 50. 

Duly verified 

An allegation that defendant pre¬ 
pared and caused to be duly verified 
and filed a complaint in a particular 
cause has been held sufficient.— 
State V. Pray, 179 P.2d 449, 64 Nev. 
179. 

37. Nev.—Corpus Juris guoted in 


State V. Pray, 179 P.2d 449, 453, 
64 Nev. 179. 

48 C.J. p 877 note 51. 

38. Nev.—Corpus Juris guoted in 
State V. Pray, 179 P.2d 449, 453, 64 
Nev. 179. 

N.Y.—Tuttle v. People, 36 N.Y. 431. 

39. Ga.—Pope v. State, 158 S.E. 350, 
43 Ga.App. 175—Bradley v. State, 
148 S.E. 423, 39 Ga.App. 697. 

Nev.—Corpus Juris guoted in State 
V. Pray, 179 P.2d 449, 453, 64 Nev. 
179. 

48 C.J. p 877 note 53. 

40. Tex.—State v, Umdenstock, 43 
Tex. 554. 

41. Fla.—^Fudge v. State, 49 So. 
128, 57 Fla. 7, 17 Ann.Cas. 919. 

48 C.J. p 877 note 55. 

42. Ky.—Thomas v. Commonwealth, 
193 S.W. 653, 175 Ky. 38. 

43. Hawaii.—IT. S. v. Mau 'Sing, 3 
Hawaii Fed. 385. 

44. Ala.—Riley v. State, 155 So. 882, 
26 Ala.App. 203. 

Idaho.—State v. Lowe, 88 P.2d 502, 
60 Idaho 98. 

Iowa.—State v, Hartwick, 290 N.W. 

523, 228 Iowa 245. 

48 C.J. p 877 note 58. 

Allegations held sufficient 
D.C.—U. S. V. Meyers, D.C., 76 F. 
Supp. 486, affirmed Meyers v. TJ. 
S., 171 F.2d 800, 84 U.S.App.D.C. 
101, 11 A,L.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
L.Ed. 1076, 


Ohio.—McCaffrey v. State, 138 N.B. 

61, 105 Ohio St. 508. 

45. Puerto Rico.—^People v. Aceve¬ 
do, 10 Puerto Rico 30—People v. 
Hernandez, 9 Puerto Rico 477. 

4e. U.S.— TJ. S. V. Cason, D.C.La., 39 
F.Supp. 731. 

Ala.—Riley v. State, 155 So. 882, 26 
Ala.App. 203. 

Ga.—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44. 

Pa,—Commonwealth v. Baltosser, 14 
Pa.Dist. &Co. 42, 33 Dauph.Co. 297, 
309. 

48 C.J. p 877 note 60. 

Verbatim 

It is not necessary to guote ver¬ 
batim in question and answer form 
the testimony of accused.—U. S. 'v. 
Cason, D.C.La., 39 F.Supp, 731. 
Meaning clearly apparent 
Pa.—Commonwealth v. Baltosser, 14 
Pa.Dist. &Co. 42, 33 Dauph.Co. 

297, 309. 

47- U.S.—U. S. V. Cason, D.C.La., 39 
F.Supp. 731. 

48. Tex.—Fry v. State, 37 S.W, 741, 
38 S.W*. 168, 36 Tex.Cr. 582. 

49. Tex.—Schoenfeld v. State, 119 
S.W*. 101, 56 Tex.Cr. 103, 133 Am. 
S.R. 956, 22 L.B.A.,N.S., 1216. 

50. Fla.—^D"Alessandro v. State, 156 
So, 702, 116 Fla. 749. 

By videlicet 

Averment of the false testimony 
by way of videlicet has been held in- 


509 



§§ 43-44 


PERJURY 


70 C.J.S. 


set forth the false testimony as nearly as possible 
in the language of accused.In any event it may 
properly set forth the exact language.^^ xhe allega¬ 
tions should clearly identify the false testimony on 
which the charge is based.^S Moreover, the matter 
alleged to be false must be set out sufficiently and 
with such particularity as to inform the court and 
accused of the particular offense charged.^^ It has 
been held unnecessary, however, to set out the whole 
of the false matter; such parts as are alleged to 
have been false and are material are all that are 
required.S^ 

Question asked accused. It has been held not 
necessary to set forth the question in ans'wer to 
which the perjury is charged to have been com¬ 
mitted,®® or to show whether the false testimony 
was given in answer to a specific question®^ or in 
the course of accused’s narrative of the facts.®® 
However, it has been held that it must be alleged 
that accused was interrogated with reference to the 
matters relative to which he made a false state¬ 
ment where he is charged with the statutory offense 
of false swearing when interrogated as to his quali¬ 
fications as an elector,®® and that, where such a 
charge is made, the interrogations which were pro¬ 
pounded to him and the answers he gave to them 
should be averred.®^ 

Perjury assigned on written instrument. Where 
perjury or false swearing is assigned on an affidavit 
or other written instrument, it is necessary that 
the instrument be set out in some form and also 
an instrument the proper construction of which is 


material to the meaning of the statement in the 
written instrument alleged to be false should be set 
out in the indictment.®® Ordinarily, however, it is 
not necessar} to set forth a copy,®® but it is sufficient 
to allege the substance and effect thereof®^ and to 
set forth only the matter which is claimed to be 
false and material.®® However, in some jurisdic¬ 
tions by virtue of statute, an exact copy must be 
set out.®® A partial misdescription of the instrument 
involved does not necessarily render the indictment 
insufficient®'^ or show that it is based on another 
instrument wffiich would correspond to such mis¬ 
description.®® The mere fact that the affidavit set 
forth contains contradictory statements does not 
render the indictment bad.®® 

§ 44 . - Materiality of False Statement 

a. In general 

b. General averment of materiality 

c. Averment of facts showing materiality 

a. In G-eneral 

Where materiality is an element of the offense, an 
indictment or information for perjury, In the absence of 
a statute dispensing with the necessity therefor, must 
allege or show that the false statement on which the 
charge is based was material to the issue or matter in¬ 
volved. 

Where materiality is an element of the offense, 
as considered supra § 10, an indictment or informa¬ 
tion for perjury, in the absence of a statute pro¬ 
viding otherwise, must allege or show that the false 
statement on which the charge is based was ma¬ 
terial to the issue or matter involved*^® or it will be 


sufficient.—D’Alessandro v. State, su¬ 
pra. 

51. Tex.—^Higgins v. State, 97 S.W. 
1054, 50 Tex.Cr. 433. 

52. Cal.—^People v. Bradbury, 103 
P. 215, 155 Cal. 8 08. 

Fla.—Corpus Juris cited in. Hall v. 
State, 187 So. 392, 397, 136 Fla. 
644. 

53. Tex.—^Hig-gins v. State, 97 S.W. 
1054, 50 Tex.Cr. 433. 

48 C.J. p 877 note 70. 

54. Ark.—^Harp v. State, 26 S.W. 
714, 59 Ark. 113, 

48 CJ. p 877 note 71. 

Palse auatter lield sufficiently set 
out 

Pla.—Hall V. State, 187 So. 392, 136 
Fla. 644. 

55- N.C.—State v, Murphy, 8 S-E. 

142, 101 H.C. 697. 

48 C.J. p 877 note 66. 

56. Tex.—Clay v. State, 107 S.W. 

1129, 52 Tex.Cr. 555. 

48 C.J*. p 877 note 67. 

57- Mass.—C ommonwealth v. 
Knight, 12 Mass. 274, 7 Am.D. 72. 


58. Mass.—C ommonwealth v. 
Knight, supra. 

59. Fla.—Leavine v. State, 133 So. 
870. 101 Fla. 1370. 

60. Fla,—Leavine v. State, supra. 
61- Tex.—^Ziegler v. State, 50 S.W. 

2d 317, 121 Tex.Cr. 91. 

48 C.J. p 878 note 72. 

62. Tex.—Ziegler v. State, supra. 

63. Tex.—Simpson v. State, 79 S.W, 
530, 46 Tex.Cr. 77. 

48 C.J. p 878 note 73. 

64- Tex.—Gabriel sky v, 'State, 13 
Tex.App. 428. 

48 C.J. p 878 note 74. 

65. Ga.—Darnell v. State, 11 S.E. 
2d 692, 63 Ga.App. 582—Williford 
V. State, 185 S.E. 611, 53 Ga.App. 
334. 

48 C.J. p 878 note 75. 

Verified pleadings 

Indictment charging perjury in 
that certain parts of pleas and an¬ 
swer under oath contained false 
statements was not required to set 
out entire plea or plea and answer.— 
Williford v. State, supra. 
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66. Ind.—Coppack v. State, 36 Ind. 
513. 

48 C.J. p 878 note 76. 

67- N.Y.—People v. Grout, 161 N.T. 

S. 718, 174 App.DIv. 608, appeal 
dismissed 118 N.E. 1072, 222 N.Y. 
521. 

68. N.Y.—^People v. Grout, supra. 

69. Ga.—Sistrunk v. State, 88 S.E. 
796, 18 Ga.App. 42. 

70. U.S.—U- 'S. V. Seymour. DC. 
Neb., 50 F.2d 930—U. S. v. Cason. 
D.C.La., 39 F.Supp, 731. 

Fla.—Bolen v. State, 137 So. 8, 103 
Fla. 22. 

Ga.—^Moore v. State, 16 S.E.2d 237, 
65 Ga.App. 215—^Hardeman v. 

State, 198 S.E. 833, 58 Ga.App. 425 
—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44. 

Mo.—Corpus Juris cited in 'State v. 
Brinkley, 189 S.W.2d 314, 321, 354 
Mo. 337. 

Wash.—Corpus Juris quoted in State 
V. Bixby, 177 P.2d 689, 695, 27 
Wash.2d 144—Corpus Juris quoted 
in State v. Ingels, 104 P.2d 944, 
950, 951, 4 Wash. 2d 676, certiorari 
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fatally defective^! On the other hand, where ma¬ 
teriality is not an element, a showing of materiality 
need not he made either in the case of perjury'^^ 
or of false swearing.73 Also, in upholding a form 
of indictment prescribed by statute, it has been held 
that a failure to allege materiality, or to show it 
by facts alleged, is not fatal.*^4 

Complete or partial materiality. There is author¬ 
ity for the view that the fact that some of the state¬ 
ments on which perjury is assigned are not material 
does not necessarily vitiate the indictment.'^s How¬ 
ever, it has been held that an averment of materiali¬ 
ty which fails to inform accused as to what portions 
of his testimony were material to the inquiry is in¬ 
sufficient'^® and that a general statement of materi¬ 
ality is insufficient where part of the testimony set 
forth is immaterial.'^It has also been held that 


§ 44 

the indictment must show the materiality of each of 
several distinct parts of the testimony, where per¬ 
jury is assigned in one count on each of such 

parts.*^® 

Method and form of averment in general. It has 
frequently been held or stated that the showing as 
to materiality may be made either by a general aver¬ 
ment to that effect or by the allegation of facts 
from which its materiality will appear.'^® The suffi¬ 
ciency of indictments or informations in which 
both methods of showing materiality were used has 
been recognized.®® If the words of the alleged false 
testimony taken in connection with the allegations 
of the indictment, accusation, or information denote 
or import materiality, it is unnecessary to allege 
generally or otherwise their materiality. Where 
the substance of the issues involved in the proceed- 


denied Ingels v. State of Wash¬ 
ington, 61 S.Ct 318, 311 TJ.S. 708, 
85 L.Ed. 460. 

W.Va.—State v. Lake, 147 S.E. 47S, 
107 W.Va. 124. 

48 C.J. p 878 note 82. 

Collateral matter 

Where the facts sworn to involve 
a collateral matter not appearing on 
its face to he material, materiality 
must he alleged.—^Davis v. State, 34 
N.E.2d 23, 218 Ind. 606. 

Averments in respect of materiality 
held sii£B.cient 
(1) Generally. 

U.S.—-Claiborne v. U. S., C.C.A.Mo., 
77 F.2d 682—^U. ‘S. v. Caligiuri, D. 
C.K.J.y 35 P.Supp. 799—U. S. v. 
Blackmon, D.C.La., 24 P.Supp. 830 
—^U. S. v. Ahelow, D.C.N.Y., 14 P. 
Supp. 304. 

Ariz.—^Pray v. State, 106 P.2d 500, 
56 Ariz. 171. 

Cal.—People v. Pustau, 103 P.2d 224, 
39 Cal.App.2d 407. 

D.C.—^U. S. V. Creech, D.C., 21 P. 
Supp. 439. 

Fla.—State v. Rowe, 6 So. 2d 267, 
149 Pla. 494—^Hall v. State, 187 
So. 392, 136 Pla, 644—Tindall v. 
State, 128 So. 494, 99 Pla. 1132. 
Ga.—Darnell v. State, 11 S.E. 2d 692, 
63 Ga.App. 582—Clackum v. State, 
189 S.E. 397, 65 Ga.App. 44—^Pope 

V. State, 158 S.E. 350, 43 Ga.App, 
175 —Bradley v. State, 148 S.E. 
423, 39 Ga.App. 697. 

Ind.--Maddox v. State, 12 N.E.2d 
947, 213 Ind. 637—State v. Dunn, 
180 N.E. 5, 203 Ind. 265, 80 A.L.R. 
1437. 

La.—State v. Serpas, 179 So. 1, 188 
La. 1074. 

Mo.—State v. Brinkley, 189 S.W.2d 
314, 354 Mo. 337. 

Tex.—Polke v. State, 118 S.W.2d 793, 
134 Tex.Cr. 496—Matelski v. State, 
104 S.W.2d 44, 132 Tex.Cr. 344. 

48 C.J. p 878 note 82 £d]. 


(2) To show materiality of al¬ 
leged false statements made as to 
items in affidavit authenticating ac¬ 
count against estate.—^Weadock v. 
State, 36 S.W.2d 757, 118 Tex.Cr. 537. 

71. Ga.—Moore v. State, 16 S.E. 2d 
237, 65 Ga.App. 215. 

Ind,—^Davis v. State, 34 N.E. 2d 23, 
218 Ind. 506. 

Mo.—^Hinch v. State, 2 Mo. 158. 
Wash.—Corpus Juris quoted in State 
V. Bixby, 177 P.2d 689, 695, 27 
Wash.2d 144—Corpus Juris quot¬ 
ed in State y. Ingels, 104 P.2d 944, 
950, 951. 4 Wash.2d 676, certiorari 
denied Ingels v. State of Washing¬ 
ton, 61 S.Ct. 318, 311 U.S. 708, 85 
L.Bd. 460. 

48 C.J. p 878 note 83. 

72. Colo.—^People v. Swanson, 125 
P.2d 637, 109 Colo, 371. 

48 C.J. p 879 note 87. 

73. Or.—State v. King, 103 P.2d 
751, 165 Or. 26. 

Tex.—Ziegler v. State, 50 S,W.2d 
317, 121 Tex.Cr. 91. 

48 C.J. p 879 note 88. 

74. N.C.—State v. Hawley, 119 S.E. 

888. 186 N.C. 433. 

48 C.J. p 879 note 85. 

75. Kan.—State v. Williams, 58 P. 
476, 60 Kan. 837, reheard 60 P. 
1050, 61 Kan. 739. 

48 C.J. p 879 note 89. 

Joinder of assignments of perjury 
in general see infra § 49. 

76. U.S.—^U. S. V. Seymour, D.C. 
Neb., 50 P.2d 930. 

77. Me.—State v. Crocker, 76 A. 703, 
106 Me. 369. 

Tex.—^Donohoe v. State, 14 Tex.App. 
638. 

78. Md.—Weinstein v. State, 125 A. 

889, 146 Md. 80. 

79. tr.S.— Travis v. U. S., C.C.A. 
Okl., 123 F.2d 268—^Woolley v. U. 
S., C.C.A.CaI., 97 P.2d 258, certio¬ 
rari denied 59 S.Ct. 73, 305 U.S. 
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614, 83 L.Ed. 391—Claiborne v. 

U. S., C.C.A.MO., 77 F.2d 682—U. 
S. V. Seymour, D.C.Neb., 50 P.2d 
930. 

Ark.—Cockrum v. State, 52 S.W.2d 
642, 186 Ark. 14. 

Cal.—People v. Low Ting, 66 P.2d 
211, 20 Cal.App,2d 39. 

Colo.—^Papas v. People, 55 P.2d 1300, 
98 Colo. 306, followed in 55 F.2d 
1337, 98 Colo. 336—Thompson v. 
People, 59 P. 51, 26 Colo. 496. 
Pla.—Hall v. State, 187 So. 392, 136 
Fla. 644—Tmdall v. State, 128 So. 
494, 99 Fla. 1132. 

Ga.—Williford v. State, 185 S.E. 611, 
53 Ga.App. 334. 

Ind.—^Davis v. State, 34 N.E.2d 23, 
218 Ind. 506—State v. Dunn, 180 
N.E. 5, 203 Ind. 265, 80 A.L.R. 
1437—State v. Sutton, 46 N.E. 468, 
147 Ind. 158. 

Tex.—Brinkley v. State, Cr., 228 S. 

W.2d 522. 

Wash.—'Corpus Juris quoted ia 
State v. Bixby, 177 P.2d 689, 695, 
27 Wash.2d 144—Corpus Juris 
quoted ia State v. Ingels, 104 P.2d 
944, 950, 951, 4 Wash.2d 676, certio¬ 
rari denied Ingels v. State of 
Washington, 61 S.Ct. 318, 311 U.S. 
708, 85 L.Ed. 460. 

W.Va.—State v. Lake, 147 S.E. 473, 
107 W.Va. 124. 

48 C.J. p 879 note 93. 

General averment see infra subdivi¬ 
sion b of this section. 

Statement of facts showing ma¬ 
teriality see infra subdivision c of 
this section. 

80. Fla.—^Tindall v. State, 128 So. 
494, 99 Pla. 1132. 

Ga.—Williford v. State, 185 B.E. 

611, 53 Ga,App. 334. 

N.Y.—^People v. Browne, 54 N.Y.S. 

2d 759, 184 Misc. 764. 

48 C.J. p 879 note 95. 

81. Ga.—Moore v. State, 16 S.E. 
2d 237, 65 Ga.App. 215. 
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ing in which the perjury was committed must be set 
forth, as discussed supra § 36 c, a requirement that 
the indictment must allege or set forth the sub¬ 
stance of the controversy or matter in respect of 
which the perjury was committed has been construed 
by some courts to require a statement of the matter 
in issue in order that the court may see the ma¬ 
teriality of the testimony, at least where the alleged 
false testimony was given in proceedings before a 
grand jury.S2 Regardless of the form in which ma¬ 
teriality is alleged, an indictment, accusation, or 
information is insufficient which shows under the 
allegations thereof that the allegedly false testimony 
w^as not materials^ or that the inquiry or issue al¬ 
leged to be material was not material.®^ 

Materiality of inquiry or question. According to 
some cases the indictment should set forth that the 
inquiry or question relative to which the allegedly 
false testimony was given was material.^S There is 
authority for the view that the statement of the 
question involved may be made in the alternative 
or disjunctive.Sfi The fact that the word ‘'question” 


is used in referring to several distinct matters of 
inquiry is not fatal. 87 An averment which alleges 
that the questions asked of accused were material 
to the matters under inquiry, but which fails to 
allege that the answers or testimony given by him 
were material to the matters under inquiry, is in- 

sufficient.SS 

Competency of testimony. An indictment or in¬ 
formation for perjury need not show affirmatively 
that the alleged false testimony was admissible and 
competent, and could not have been excluded on any 
legal ground. 8 9 

b. General Averment of Materiality 

A general averment that the false statement charged 
as perjury was material to, or was in respect of, a matter 
material to the issue or inquiry, without setting out the 
facts from which such materiality appears, is sufficient. 

It is sufficient to charge generally that the false 
statement was'material to, or was in respect of, a 
matter material to the issue or inquiry, without 
setting out the facts from which such materiality 
appear,®0 at least where the alleged false testimony 


82. Colo.—Treece v. People, 40 P.2d 
233, 96 Colo. 32. 

83. Fla.—Bolen v. State, 137 So. S, 
103 Fla. 22. 

Ga.—Moore v. State, 16 S.E.2d 237, 
65 Ga.App. 215. 

Iowa.—State v. Morrison, 226 N.W. 
54, 208 Iowa 858. 

Tex.—Graham v. State, 139 S.'W.2d 
269, 139 Tex.Cr. 98. 

Indictment lield defective 

An information alleging' that in 
application for appointment as a 
notary public accused was required 
and did falsely swear that he was a 
qualified elector was insufl[icient on 
its face where statute did not re¬ 
quire applicant for such appoint¬ 
ment to take or present an oath that 
he was an elector,—State v. Zisch, 
9 3Sr.W.2d 625, 243 Wis. 175. 

Indictment held not defective on 
ground, that facts alleged showed 
the allegedly false testimony was 
not material when given,—People v, 
Kriton, 166 P.2d 45, 73 Cal.App.2d 
184. 

84. Tex.—Morris v. State, 204 S.W. 
106, S3 Tex.Cr. 521, 

48 C.J. p 879 note 1. 

85. Miss.—Chenault v. State, 122 
So. 98, 154 Miss. 21, 

Questions held material where 

they dealt directly with the charge 
which grand j^ury was considering 
against another and were material 
in that investigation.—^U. S. v. 
Thomas, D.C.Ky., 49 F.Supp. 547. 

86. Tex.—Brinkley v. State, Cr., 228 
S.W.2d 522. 

48 C.J. p 879 note 2. 


‘‘Whether or not’' 

Averment that material issue as 
to which accused testified falsely 
was “whether or not” specified facts 
or situation existed is not rendered 
insufficient by the use of the phrase 
“whether or not.”—^Brinkley v. State, 
Tex.Cr., 228 S.W.2d 522, overruling 
Morris v. State, 204 S.W. 106, S3 
Tex.Cr. 521, and cases there cited 
in so far as they hold a different 
doctrine. 

87. Mass.—Commonwealth v. Johns, 
6 Gray 274. 

48 C.J. p 879 note 3. 

88. U.S.—U. S. V. Seymour, D.C. 
Neb., 50 F.2d 930. 

89- La.—State v. Spencer, 12 So. 

135, 45 La.Ann. 1. 

48 C.J. p 881 note 16. 

Incompetency of evidence as affect¬ 
ing materiality in general see su¬ 
pra § 14. 

90. U.S.—Travis v. U. S., C.C.A. 

Okl., 123 F,2d 268—Woolley v. U. 
S., C.C.A.Cal., 97 F.2d 258, certio¬ 
rari denied 59 S.Ct. 73, 305 U.S. 
614, S3 L.Ed. 391—U. S. v. Sey¬ 
mour, D.C.Neb., 50 P.2d 930. 

Ark.—Carter v. State, 27 S.W.2d 781, 
181 Ark. 665. 

Cal.—People v. Low Ting, 66 P.2d 
211, 20 Cal.App.2d 39. 

•Colo.—^Papas v. People, 55 P.2d 1330, 
98 Colo. 306, followed in 55 P.2d 
1337, 98 Colo. 336. 

U.C.—U. e. V. Meyers, D.C., 75 F. 
Supp. 486, affirmed Meyers v. U. 
S., 171 F.2d 800, 84 U.S.App.D.C. 
101, 11 A.L.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
L-Ed. 1076. 


Fla.—State v. Rowe, 6 So. 2d 267, 149 
Fla. 494—Hall v. State, 187 So. 
392, 136 Fla. 644—Tindall v. State, 
128 So. 494, 99 Fla. 1132. 

Ind.—Maddox v. State, 12 ]Sr.E.2d 
947, 213 Ind. 537 —State v. Dunn, 
180 N.E. 5, 203 Ind. 265, 80 A-L.R. 
1437. 

Tex.—Polke v. State, 118 S.W.2d 793, 
134 Tex.Cr. 496. 

Wash.—State v. Ingels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460. 

48 C.J. p 879 note 4. 

Averments held sufOLcient 
Mo.—State v. Brinkley, 189 S.W.2d 
314, 354 Mo. 337. 

48 iC.J. p 879 note 4 [e]. 

In Georgia 

(1) A general averment of ma¬ 
teriality has been held sufficient.— 
Moore v. State, 16 S.E.2d 237, 65 Ga. 
App- 215—^Darnell v. State, 11 S.E. 
2d 692, 63 Ga.App. 582—^Hardeman 
V. State, 198 S.E. 833, 58 Ga.App. 
425—Clackum v. State, 189 S.E. 397, 
55 Ga.App. 44—Williford v. State, 
185 S.E. 611, 53 Ga-App. 334—48 C.J. 
p 879 note 4 [a] (1). 

(2) It has been stated in effect 
that, in view of the rulings of the 
supreme court of Georgia in the 
matter, if the cases of Stewart v. 
State, 156 S.E. 643, 42 Ga.App. 469, 
Marion v. State, 94 S.E. 61, 21 Ga. 
App. 193, Herndon v. State, 87 S.E. 
812, 17 Ga.App. 558, and Askew v. 
State. 59 S.E. 311, 3 Ga.App. 79, ex¬ 
press a view contrary to the one 
that a general averment of material- 
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was given in the trial of a criminal case.^i Such 
a general averment of materiality has been held 
sufficient although the words of the alleged false 
testimony do not in and of themselves, taken in con¬ 
nection with the allegations of the indictment, ac¬ 
cusation, or information, denote or import materi- 
ality.92 h is nQt essential that the materiality of 
the alleged false testimony should be demonstrated 
by an argument incorporated in the indictment or 
information,nor is it necessary to particularize 
and allege how and wherein the allegations of fact 
are material.94 Also it is not necessary that it 
should appear to what degree the alleged fahe 
testimony was material to the issue.®^ However, if 
it clearly appears from other averments that the 
statement was not material, a formal allegation of 
materiality will not save the indictment or informa- 
tion,96 although, according to some cases, the fact 
that the testimony was not material must affirma¬ 
tively appear in order to render the charge insuffi- 
cient97 

Form and method of making general averment. 
It has been held that an averment constitutes a 
sufficient and proper general allegation as to ma¬ 
teriality where it alleges that the issue or matter 
concerning which the testimony was given was 


material.93 However, according to other cases it 
must be directly and positively alleged that the al¬ 
legedly false testimony was material ;9 9 and an 
averment to the effect that a certain matter was a 
material inquiry or issue in the case,^ or that a 
particular question in the case was material, with¬ 
out any allegation that the alleged false testimony 
related to a matter material thereto,- or that the 
evidence was given on a material issue,3 is not suf¬ 
ficient. Averments that the alleged perjured testi¬ 
mony was material to the issues, or to a particular 
issue, in the case,4 in that it tended to show a speci¬ 
fied matter,^ have been held sufficient. A statement 
that an affidavit was ^"competent” evidence is not a 
sufficient allegation that it was material.3 In any 
event the allegation as to materiality must refer to 
the testimony given.*^ 

c. Averment of Pacts Showing Materiality 

In a prosecution for perjury, the materiality of the al¬ 
legedly false statement may be charged by pleading facts 
which show materiality. 

The materiality of a statement alleged to be per¬ 
jured may be charged by pleading facts which show 
materiality;3 and where the materiality of the al¬ 
legedly false statements is shown by the nature of 


ity is sufficient, their rulings are of 
no force.—Moore v. State, 16 S.E.2d 
237, 65 Ga.App. 215. 

91. Colo.—Papas v. People, 55 P.2d 
1330, 98 Colo. 306, followed in 55 
P.2d 1337, 98 Colo. 336, approving 
Thompson v. People, 59 P. 51, 26 
Colo. 496, and distinguishing 
Treece v. People, 40 P.2d 233, 96 
Colo. 32. 

92. Ga.—Moore v. State, 16 S.E.2d 
237, 65 Ga.App. 215. 

93. Ga.—Hardeman v. State, 198 S. 
E. 833, 58 Ga.App. 425—Clackum 
V. State, 189 S.E. 397, 55 Ga.App. 
44. 

48 C.J. p 879 note 4 [a] (4>. 

94. Colo.—Papas v. People, 55 P.2d 
1330, 98 Colo. 306, followed in 55 
P.2d 1337, 98 Colo. 336—Thompson 
V. People. 59 P. 51, 26 Colo. 496. 

D.C.—U. S. v. Meyers. D.C.. 75 F. 
■Supp. 486, affirmed Meyers v. U. 
S., 171 P.2d 800, 84 U.S.App.D.C. 
101, 11 A.Li.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 TJ.S. 912, 93 
L.Ed. 1076. 

Ga.—Moore v. State, 16 S.E.2d 237, 
65 Ga.App. 215—^Hardeman v. 
State, 198 S.E. 833, 58 Ga.App. 
425—Pope V. State, 158 S.E. 350, 
43 Ga.App. 175. 

Tex.—Polke v. State, 118 S.W.2d 793, 
134 Tex.Cr. 496. 

95. Cal.—^People v. Macken, 89 P. 
2d 173, 32 Cal.App.2d 31. 

70 C. J.S.—33 


96. Colo.—^People v. Swanson, 125 
P.2d 637, 109 Colo. 371. 

Ga.—Moore v. State, 16 S.E.2d 237, 
65 Ga.App. 215. 

48 C-J. p 880 note 5. 

Averment of materiality held not 
controverted 

Ind,—State V. Dunn, ISO H.E. 5, 
203 Ind. 265, 80 A.L.R. 1437. 

97. Cal.—^People v. Low Ying, 66 P. 
2d 211, 20 Cal.App.2d 39. 

48 C.J. p 880 note 6. 

98. U.S.—Travis v. U. S., C.C.A. 
Okl., 123 F.2d 268. 

Fla.—State v. Rowe, 6 So.2d 267, 
149 Fla. 494. 

48 C.J. p 880 note 7. 

99. W.Va.—State v. Aley, 119 S.E, 
549, 94 W.Va. 529. 

48 C.J. P 881 note 10. 

1. W.Va.—State v. Aley, supra, 

48 C.J. p 881 note 8. 

2. Ind.—^Davis v. State, 34 N.E.2d 
23, 218 Ind. 506. 

3. La.—State v. Varnado, 97 So. 
865, 154 La. 575—State v. Mor- 
rough, 61 So. 726, 132 La. 655. 

4. Colo.—^Papas v. People, 55 F.2d 
1330, 98 Colo. 306, followed in 55 
P.2d 1337, 98 Colo. 336. 

5. Cal.—^People v. Low Ting, ‘66 P. 
2d 211, 20 Cal.App.2d 39. 

6. Cal,—^People v. Teixeira, 211 P. 
470, 59 Cal.App. 598. 
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7. Mich,—People v. Vogt, 121 H.W. 
293, 156 Mich. 594. 

8. U.S.—La Salle v. U. S., C.C.A. 
Kan., 155 P.2d 452—Travis v. U, 
S., C,C.A.Okl., 123 P.2d 268—Wool- 
ley v. U. S., C.C.A.CaL, 97 P.2d 258, 
certiorari denied 59 S.Ct. 73, 305 U. 
S. 614, 83 L.Ed. 391—Claiborne v. 
TJ. S., C.C.A.MO., 77 F.2d 6S2—U. 
S. V. Seymour, D.C.Neb., 50 F.2d 
930. 

Cal.—People v. Low Ying, 66 P.2d 
211, 20 Cal.App.2d 39. 

Colo.—Papas v. People, 55 P.2d 1330, 
98 Colo. 306, followed in 55 P.2d 
1337, 98 Colo. 336. 

Fla.—Hall v. State, 187 So. 392, 136 
Fla. 644—Tindall v. State, 128 So. 
494, 99 Fla. 1132. 

Ga.—Williford v. State, 185 S.E. 611, 
53 Ga.App. 334. 

Ind.—State v. Dunn, 180 N.E. 5, 203 
Ind. 265. 80 A.L.R. 1437. 

Wash.—State v. Ingels, 104 P.2d 944. 
4 Wash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460. 

Averment of facts held sufficient to 
show materiality 

U.S.—Claiborne v. U. S., C.G.A.Mo., 
77 P.2d 682—U. S. v. Blackmon, D. 
C.La., 24 F.Supp. 830. 

D.C.—^U. S. V. Creech, D.C., 21 F. 
Supp. 439. 

Tex.—Carter v. State, 144 S.W.2d 
582, 140 T€X.Cr. 324, 

48 G.J. p 881 note 13 [a]. 
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the case,^ or where it is apparent from the aver¬ 
ments in the indictment or information, it is not 
essential to state the legal conclusion by alleging 
that it was material. A proper method is to set 
forth the issue and the- testimony so that the court 
can see whether the testimony is material,or to 
set forth so much of the testimony, or to recite such 
facts, that the court can say as a matter of law that 
it was material,^2 Sq also, where the averments as 
to the materiality of what is alleged to have been 
sworn falsely are defective, the indictment is never¬ 
theless good if such materiality sufficiently appears 
on its face.^^ 

§ 45. -- Assignment of Perjury in Gener¬ 

al 

In an indictment or information charging perjury, the 
assignment is that part which alleges the falsity of the 
statement, and it constitutes the gist or substance of the 
offense. 

That part of the indictment or information which 
alleges the falsity of the statement is technically 
called the “assignment.”^'* The assignment is of 
the substance or gist of the offense, and is not mere 
inducement.^5 


§ 46. - Falsity 

a. In general 

b. Setting forth truth 

c. Negativing information or belief 

a. In G-eneral 

In an indictment or information for perjury or false 
swearing, it is necessary to negative the truth of the al¬ 
leged false matter. 

It is necessary, both at common law and under 
the statutes, to negative the truth of the alleged 
false matter,16 that is, to falsify, by proper aver¬ 
ment, the matter whereon the perjury is assigned.!*^ 
The indictment or information must allege facts suf¬ 
ficient to show that accused took a false oath.i^ 
According to some cases the negation or denial 
must be by a specific or particular averment,and 
should designate the particulars wherein^O and to 
what extent^i the matter sworn to was false, at 
least where parts of the testimony or assertions of 
accused which are set out are evidently not false or 
may he true.^^ Sq a mere general averment of 
falsity of the testimony or assertions of accused has 
been regarded as insufficient,^^ and it has been as¬ 
serted that the denial or traverse should not be in- 


9. Tex.—Carter v. State, supra. 

10. Tex.—Carter v. State, supra. 
Wash.—State v. Ingels, 104 P.2d 944, 

4 Wash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed, 
460. 

48 C.J. p 881 note 13. 

11- Cal.-—People v. Ah Bean, 18 P. 
815, 77 Cal. 12. 

Ill.—People V. Berry, 141 N.E. 132, 
309 Ill. 511. 

12. Colo.—^Papas v. People, 55 P.2d 
1330, 98 Colo. 306, followed in 55 
P.2d 1337, 98 Colo. 336. 

Materiality held affirmatively 

shown where indictment alleged 
that stated facts were material to 
charge under investigation by grand 
jury and set forth allegedly false 
testimony given by accused, which 
testimony had direct relation to the 
facts the indictment charged were 
material to the charge under investi¬ 
gation.—La Salle v. XJ. &,, C.C.A. 
Kan., 155 F.2d 452. 

13. La.—State v. Varnado, 97 So. 
865, 154 La. 575. 

48 C.J. p 881 note 15. 

14- Cal.—^People v. Bradbury, 103 

P. 215, 155 Cal. 808—People v. 

Pahrman, 4 P.2d 242, 117 Cal.App. 
433. 

48 C.J. p 881 note 18. 

15- Fla.—^Fudge v. State, 49 So. 128, 
57 Fla. 7, 17 Ann.Cas. 919. 

Pa.—^Perdue v. Commonwealtia, 96 
Pa. 311. 


16- Cal.—^People v. Agnew, 176 F. 

2d 724, 77 Cal.App.2d 748. 

Ind.—^Maddox v. State, 12 N.E.2d 
947, 213 Ind. 537. 

Ky.—^Williams v. Commonwealth, 
154 S.W.2d 728, 287 Ky. 659. 

Pa.—^Commonwealth v. CaufSel, 84 
Pa.Super. 278. 

48 C.J. p 881 note 20. 

Falsihcation of fact of prior state¬ 
ment 

Indictments charging that named 
persons, when they made statements 
before grand jury denying having 
made statements to government 
agents concerning earlier conversa¬ 
tions with third persons, knew that 
they were false because they knew 
that they did in fact tell agents that 
they had spoken to third persons, 
were sufficient to charge perjury in 
violation of statute not in merely 
making contradictory and incon¬ 
sistent statements concerning con¬ 
versations but in swearing falsely 
before grand jury.—U. S. v. Harris, 
N.J., 61 S.Ct. 217. 311 U.S. 292, 85 
L.Ed. 196. 

Averments held sufficient 
U.S.—Flynn v. U. S.. C.A.Cal., 172 
F.2d 12, certiorari denied 69 S.Ct. 
1499, 337 U.S. 944, 93 L.Ed. 1747— 
La Salle v. U. S., C.C,A.Kan,, 155 
F.2d 452. 

Cal.—^People v, Carnicle, 31 P.2d 216, 
137 Cal.App. 324. 

D.C.—U. S. V. Creech, D.C., 21 F. 
'Supp. 439. 


Kan.—State v. Kemp, 20 P.2d 499, 
137 Kan. 290. 

Mo.—State v. Brinkley, 189 S.W.2d 
314, 354 Mo. 337. 

Pa.—Commonwealth v. Baltosser, 14 
Pa.Dist. & Co. 42, 33 DauphCo. 

297, 309. 

Tex.—^Prestridge v. State, 97 S.W. 
2d 199, 131 Tex.Cr. 168—Weadock 
v. State, 36 S.W.2d 757, 118 Tex. 
Cr. 537. 

48 C.J, p 881 note 20 [c]. 

Averments held insufficient 

Iowa.—State v. Morrison, 226 N.W. 

54, 208 Iowa 858- 
48 C.J. p 881 note 20 [b]. 

17. U.S.—Hilliard v. U. S., C.C.A. 
Fla., 24 F.2d 99. 

18. Nev.—State v. Pray, 179 P.2d 
449, 64 Nev. 179. 

19. Pa.—Commonwealth v. Cauffiel, 
84 Pa.Super. 278. 

48 aJ. p 882 note 21. 

20. Mo.—State v. Brinkley, 189 S- 
W.2d 314, 354 Mo. 337. 

Pa.—Commonwealth v. Cauffiel, 84 
Pa.Super. 278. 

48 C.J. p 882 note 22. 

21. Mo.—State v. Brinkley, 189 S. 
W.2d 314, 354 Mo. 337. 

22. Vt.—State V. Rowell, 47 A. Ill, 
72 Vt, 28, 82 Am.S.R. 918. 

48 C.J. p 882 note 23. 

23. Pa.—Commonwealth v. Cauffiel, 
84 Pa.Super. 278. 

48 C.J. p 882 note 24. 
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direct, argumentative, or by way of implication.24 
However, under modern statutes and procedure the 
tendency is not to hold the prosecution with extreme 
strictness to technical rules where.the averments 
are sufficient to give accused notice of the charge 
which he must meet,25 although ayerments in this 
respect must be sufficiently definite to apprise ac¬ 
cused of the charge against him.26 

It has been held not necessary to designate with 
particularity wherein the matter sworn to was 
false and according to some cases an indirect or 
argumentative denial or traverse does not neces¬ 
sarily render the charge insufficient,^^ and is re¬ 
garded at most as a defect of form and not of sub¬ 
stance.^^ Thus an indictment or information has 
been held sufficient which discloses that accused 
swore falsely,20 or which alleges that the testimony 
or statements of accused were false and untrue,^^ 
or which sets forth the alleged false statements fol¬ 
lowed by a statement of what are alleged to be the 
actual facts.3^ It has also been held that an in¬ 
formation which conforms to the statutory form is 
not insufficient because it does not aver by direct 
and positive allegation that the testimony given was 


§ 46 

false^S antj that it is not necessary in charging the 
falsity of the testimony given to follow the exact 
language of the statute.S'^ If the statement charged 
as false is of a particular fact, it is sufficient to 
negative that fact in the averment,but if the 
statement is general, and the existence of a partic¬ 
ular fact makes it false, that fact must be alleged 

positively .3 6 

In a prosecution for 'Talse swearing” as defined 
by statute, the view has been taken that the charge 
should directly negative the truth of the testimony 
or matter sworn to by accused^and that a mere 
general averment as to falsity is not sufficient 
the averments should show wherein the testimony 
or statement was false.39 However, it has also 
been held that the traverse or denial is sufficient 
if it gives accused notice of the charge against him^® 
“and that an assignment is sufficient which substan¬ 
tially conforms to the statutory form ‘^the testi¬ 
mony being willfully false.”'*^ 

Accused ^^well knew/* An allegation that accused 
well knew the falsity of the facts to which he swore 
has in some cases been held sufficient,^^ ^nd in 


24. Iowa.—State v, Gallaugher, 98 
N.W. 906, 123 Iowa 378. 

48 C.J. p 882 note 25. 

25. Kan.—State v. Kemp, 20 P.2d 
499, 137 Kan. 290. 

Pa,—Commonwealth v. Baltosser, 14 
Pa.Dist. & Co. 42, 33 Dauph.Co. 

297, 309. 

48 C.J. p 883 note 28. 

26. Me.—State v. Mahoney, 98 A. 
750, 115 Me. 251. 

48 'C.J. p 883 note 29. 

27. Cal.—People v. Kriton, 166 P. 
2d 45, 73 Cal.App.2d 184. 

28. Del.—State v. Marvel, 131 A. 
313, 3 W.W.Harr. 102, affirmed 131 
A. 317, 3 W.W.Harr. 110, 42 A.L.R. 
1058. 

48 C.J. p 882 note 26. 

29. N.T.—^People v. Clements, 13 N. 
E. 782, 107 N.Y. 205. 

48 C.J. p 882 note 27. 

30. Kan.—State v. Kemp, 20 P.2d 
499, 137 Kan, 290. 

31. Cal.—^People v. Kriton, 166 P.2d 
45, 73 Cal.App.2d 184. 

Xn. absence of demnrxer 
Cal.—^People v. Garnicle, 31 P.2d 216, 
137 CaLApp. 324. 

Each and every answer 

Indictment or information which 
alleges that all, or each and every 
one, of answers made by defendant 
were false, must be deemed suffi¬ 
cient as a separate assignment of 
perjury based on each answer sworn 
to by the defendant.—^People v. 
Mizer, 99 P.2d 333, 37 Cal.App.2d 


148—^People v. Senegram, 149 P. 786, 
27 Cal.App. 301. 

32. Fla.—Hall v. State, 187 So. 392, 
136 Fla. 644. 

Averment of accused’s knowledge 
immatexial 

Averment that accused **then and 
there well knew’* in averment of 
what were the actual facts was held 
not to change or lessen the force 
and effect of the averment.—^Hall v. 
State, supra. 

33. Fla.—^Ritter v. Sinclair, 17 So. 
2d 97, 154 -Fla. 272. 

Former rule 

Prior to enactment of criminal 
procedure act pleading would have 
been fatally defective.—^Ritter v. 
Sinclair, supra. 

■Committed perjury 

Where the statute prescribes such 
form, an averment that accused 
committed the crime of perjury by 
giving certain testimony sufficient¬ 
ly alleges that his testimony was 
false.—State v. Bissell, 170 A, 102, 
106 Vt. 80—State v. Camley, 31 A. 
840, 67 Vt. 322.- 

34. Ind.—Maddox v. State, 12 N’.E. 
2d 947, 213 Ind. 537. 

35. Cal.—^People v. Bradbury, 103 
P. 215, 155 Cal. 808—People v. 
Kriton, 16*6 P.2d 45, 73 Cal.App.2d 
184. 

36. Cal.—^People v- Bradbury, 103 
P. 215, 155 Cal. 808. 

37. Ky.—Thompson v. Common¬ 
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wealth, 40 S.'W.2cl 287, 239 Ky. 
627—^Kinniard v. Commonwealth, 
25 S.W.2d 744, 233 Ky. 347. 

48 C.J. p 883 note 30. 

Averments held sufficient 

(1) Generally.—Goins v. Common¬ 
wealth, 63 S.W.2d 794, 250 Ky. 636— 
Kinniard v. Commonwealth, 25 S.W. 
2d 744, 233 Ky. 347—Commonwealth 
V. Ransdall, 155 S.W. 1117, 153 Ky. 
334,' 

(2) Allegation that accused gave 
testimony known by him to be false 
is sufficient.—Wheeler v. Common¬ 
wealth, 59 S.W.2d 992, 248 Ky. 728. 

38. Ky.—Thompson v. Common¬ 
wealth, 40 S.W.2d 287, 239 Ky. 627. 

48 C.J. p 883 note 31. 

39. Ky.—T hompson v. Common¬ 
wealth, supra. 

48 C.J. p 883 note 32. 

Averments held sufficient 

Ky.—^IVIay v. Commonwealth, 171 S. 

W.2d 465. 294 Ky. 308. 

Tex.—^Dennington v. State, 265 S.W. 
698, 98 Tex.Cr. 332. 

40. Ky.—^Anderson v. Common¬ 
wealth, 117 S.W. 364. 

Or.—State v. King, 103 P.2d 751, 165 
Or, 26. 

41. Or.—State v. King, 103 P.2d 
751, 165 Or. 26. 

42. Del.—State v. Marvel, 131 A. 
313, 3 W.W.Harr. 102, affirmed 131 
A. 317, 3 W.W.Harr. 110, 42 A.D.R. 
1058. 

48 C.J. p 882 notes 25 [aj (2), 27 
[al. 
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other cases insufficient.^^ 

^Palsely'^ swore or testified. In some of the 
decisions, especially where the statutory definition 
contains the word ''falsely/^ the view has been 
taken that it should be alleged that accused swore 
or testified ''falsely.'^^^ There is, however, au¬ 
thority for the view that the charge is not fatally 
defective because the word ''false” or “falsely” is 
omitted where equivalent words are used.^5 The 
omission of the word has been held not to render 
the indictment insufficient where the statutory form 
was followed"^® or where the offense was charged 
substantially in the language of the statute and 
it has been held sufficient to allege the testimony of 
accused and then to state the true facts where they 
are exactly contrary to the testimony. 

It has been held that if the alleged false testimony 
itself necessarily implies that its converse is true 
and what the converse is, it is not necessary to 
negative the truth of the alleged false testimony in 
an indictment for perjury^^ or false swearing.^® 

Contradictory oaths. It has been held or stated 
that where perjury is based on contradictory oaths 
it is essential to show which is true and which is 
false.Si However, under statutes so providing, it 
is sufficient, in an indictment charging false swear¬ 
ing on the basis of contradictory statements, to set 
forth the contradictory statements and allege that 
one or the other, without specifying which, was 
false.®2 


Contradictory traverses. An indictment is subject 
to a motion to quash on the ground that it is re¬ 
pugnant and contradictory where it presents as a 
false instrument a whole affidavit containing two 
statements of fact and in the traverse clause it is 
averred that one of the statements is false and from 
the facts alleged it appears that the other statement 

is true.53 

An innuendo is that part of the charge which is 
inserted for the purpose of explaining the assertion 
or testimony which, it is alleged, is false; and where 
there is doubt as to such meaning the use of an in¬ 
nuendo is proper.54 The necessity of an averment 
by innuendo has been held to arise in the class of 
cases where the statement charged as false is gen¬ 
eral and the existence of -a particular fact makes it 
false.55 Where the assignment of perjury in an 
information or indictment is broader than the false 
statement of accused pleaded therein, and thereby 
raises a doubt whether the statement comes within 
the charge, the discrepancy may and must be sup¬ 
plied by innuendo.56 

b. Setting Forth Truth 

As a general rule an assignment of perjury ts not In¬ 
sufficient because it fails affirmatively to aver what was 
the truth. 

In some jurisdictions the assignment of perjury 
should set forth the truth by way of antithesis.57 
However, according to other decisions, an indict¬ 
ment or information is not necessarily insufficient 


43. Iowa.—State v. Gal laugher, 98 
N.W. 906, 123 Iowa 378. 

48 C.J. p 882 note 25 [a] (1). 

44. Mo.—State v. Morse, 2 S.W. 137, 
90 Mo. 91. 

43 C.J. p 883 note 36. 

ZxLdictmexLt held insttfflcient be¬ 
cause it was not alleged that the 
statement was willfully and falsely 
made, but only that it was willfully 
and corruptly made.—D'Alessandro 
V. State, 156 So. 702, 116 Fla. 749. 

45. U.S—Flynn v. U. S., C.A.Cal., 
172 F.2d 12, certiorari denied 69 
S.Ct. 1499, 337 U.S. 944, 93 L.Ed. 
1747. 

Kan.—State v. Kemp, 20 P.2d 499, 
137 Kan. 290. 

Pa.—Commonwealth v. Baltosser, 14 
Pa.Dist. &Co. 42, 33 Dauph.Co. 297, 
309. 

48 C.J. p 883 note 37. 

Terms held equlvalenl: to ^^falsely”' 

(1) “Feloniously.—Maddox v. 

State, 12 N.E.2d 947, 213 Ind. 537. 

(2) Other eguivalent terms see 48 
C.J. p 883 note 38 [a], 

46. Vt.—State v. Camley, 31 A. 840, 
67 Vt. 322. 

48 C.J. p 883 note 38. 


47. U.S.—Flynn v. U. S., C.A.Cal., 
172 P.2d 12, certiorari denied 69 
S.Ct. 1499, 337 U.S. 944, 93 L.Ed. 
1747. 

48. U.S.—^Plynn v. U. S., supra. 

49. Ark.—Carter v. State, 27 S.W. 
2d 781, 181 Ark. 6Go. 

Wash.—State v. Bixby, 177 P.2d 689, 
27 Wash.2d 144. 

Averments held sufficient 
Ark.—Carter v. State. 27 S.W.2d 781, 
181 Ark. 665. 

50. Or.—State v. King, 103 P.2d 751, 
165 Or. 26. 

51. U.S.—U. S. V. Buckner, C.C.A. 
IvT.T., 118 F.2d 468. 

Idaho.—State v, Lowe, 88 P.2d 502, 
60 Idaho 98, 

48 C.J, p 882 note 22 [aj. 

52. U.S.—U. S. V. Buckner. C.C.A. 
N.Y., 118 F.2d 468. 

N.J.—State V. Ellenstein, 2 A.2d 454, 
121 N.J.Law 304. 

Validity 

The statute is not violative of the 
constitutional provision that in all 
criminal prosecutions accused shall 
have the right to be informed of 
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f the nature and cause of the accusa¬ 
tion.—State V. Ellenstein, supra. 

53. Tex.—^Ziegler v. State, 50 S.W. 
2d 317, 121 Tex.Cr. 91. 

54. Tex.—^Ziegler v. 'State, supra. 
48 C.J. p 883 note 35. 

Innuendo held proper 

Indictment for false swearing that 
defendant had “spudded in’* well 
should, by innuendo averment, ex¬ 
plain meaning of “spudded in.“— 
Ziegler v. State, supra. 

Innuendo held unnecessary to ex¬ 
plain meaning of words which: 

(1) Have a plain meaning.—State 
V. Brinkley, 189 S.W,2d 314, 354 Mo. 
337. 

(2) Are immaterial.—State v. 
Brinkley, supra, 

55. Cal.—People v. Bradbury, 103 
P. 215, 155 ‘Cal. 808. 

56. Mo.—State v. Brinkley, 189 S. 
W.2d 314,'354 Mo. 337. 

57. Fla.—^State ex rel. Heed v. 
Blitch, 120 So. 355, 97 Fla. 260. 

Miss.—Chenault v. State, 122 So. 98, 
154 Miss. 21. 

48 C.J. p 883 note 39. 
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because it fails affirmatively to aver what the truth 
was,58 although it has also been held essential for an 
indictment, which fails in terms to set out what was 
the truth, to show by clear and necessary implication 
what must have been the truth of the matter to 
which the alleged false testimony related.^^ in any 
event the form of averment in question may proper¬ 
ly be used to point out the particulars wherein the 
testimony or assertions of accused were false,60 and 
a like rule applies in a prosecution for false swear¬ 
ing.®^ 

c. Negativing Information or Belief 

An indictment or information charging perjury based 
on testimony or statements given on information and be¬ 
lief must negative, not only the truth of the oath, but 
also the information and belief. 

The indictment or information, where the testi¬ 
mony was given on information, knowledge, and be¬ 
lief, must negative, not only the truth of the oath, 
but also the information and beHef.®^ So, where 
accused has testified as to his ‘'belief,’^ the ^‘belief* 
should be negatived,®® or it should be alleged that 
accused believed and well knew that the statements 
made by him under oath were false.®^ However, 
where accused swore in respect of his belief as to a 
certain matter, it has been held that it is sufficient 


to negative his belief without negativing the matter 
itself.®5 Under the federal statute it has been held 
necessary to allege that accused did not believe that 
the matter to which he testified was true.®® 

§ 47. - Intent 

As a general rule an indictment or information charg¬ 
ing perjury or false swearing must show that the alleged 
offense was committed with criminal intent, and should 
allege that the false testimony or statement was made 
willfully or corruptly, or should use some equivalent 
term or phrase. 

While it has been held that it is not necessary to 
allege expressly that there was an intention to testify 
falsely,®^ the indictment or information must show 
in some form that the alleged offense was committed 
with criminal intent in the case both of perjury®^ 
and of false swearing;®® and accordingly the view 
usually taken is that the indictment or information 
should charge the testimony or assertion to have 
been “willfully”'^® and ‘‘corruptly” false, at least 
where such words are a part of the statutory defini¬ 
tion or description of the offense.'^s However, there 
is authority to the effect that the word “willful” is 
not absolutely necessary in a charge of perjury,*^® 
even, according to some decisions, where the stat¬ 
ute defining the offense uses the word “willful” or 
“willfully,”and that equivalent words, or words 


58. Cal.—^People v. Kriton, 166 P.2d 
45, 73 Cal.App.2d 184—^People v. 
Carnicle, 31 P.2d 216, 137 Cal.App, 
324. 

Kan.—State v. Kemp, 20 P.2d 499, 
137 Kan. 290. 

S.D.—State v. Reidt, 222 N.W. 677, 
54 S.D. 178. 

Wis.—Koehler v. State, 260 N.W, 
421, 218 Wis. 75. 

48 C.J. p 883 note 40. 

Xn. the federal courts 

(1) It has been held that an al¬ 
legation of the testimony and its 
falsity is sufficient, where proof of 
such falsity necessarily proves the 
truth of the converse.—^U. S. v. Otto, 

C.C.A.N.T., 54 P.2d 277. 

(2) In some cases it has been held 
that, in the absence of a demurrer 
or motion to quash, an indictment 
for perjury is not insufficient be¬ 
cause it fails to negative the truth 
of false testimony by affirmative 
averments setting forth the truth 
by way of antithesis.—^Pawley v. 
U. ^S., C.C,A.Ariz., 47 P.2d 1024. 

(3) Early federal cases, some sup¬ 
porting and some opposing the rule 

.of the text see 48 C-J. p 883 note 
40 [aj. 

59- Ga.—-King v. State, 30 S.E. 30. 
103 Ga. 263—Darnell v. State, 11 
S.E.2d 692, 63 Ga.App. 582. 

Truth, l^a sufficiently ^eged 
Ga.—^Darnell v. State, supra. , 


80. U.S.—Flynn v. XJ. S., C.A.Cal., 
172 P.2d 12, certiorari denied 69 
•S.Ct. 1499, 337 TJ.S, 944, 93 L.Ed. 
1747. 

D.C.—IT. S. V. Meyers, D.C., 75 F. 
Supp. 486, affirmed Meyers v. U. 

S. , 171 F.2d 800, 84 U.S.App.D.C. 
101, 11 A.D.R..2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 U.S. 912, 93 
L.Ed. 1076. 

48 C.J. p 884 note 41. 

61. Ky.—^Barrett v. Commonwealth, 
286 S.W. 1047, 215 Ky. 722. 

48 C.J. p 884 note 42. 

62. N.y.—Lambert v. People, 76 K, 

T. 220, 32 Am.R. 293, 

Tex.— Corpus Juris quoted in Powit- 
zky V. State, 117 S.W.2d 72, 73, 134 
Tex.Cr, 613. 

63. Tex.— Corpus Juris cited in 

Griffin v. State, 128 S.W.2d 1197, 
1200, 137 Tex.Cr. 231— Corpus 

Juris quoted in Powitzky v. State, 
117 S.W.2d 72, 73, 134 Tex.Cr. 613. 

48 C,J. p 884 note 44. 

64. Tex.—^Powitzky, 117 S.W.2d 72, 
134 Tex.Cr. 613, 

65. Ind.—State v. Cruikshank, 6 
Blackf. 62. 

66. U.S.—^Daniels v. U. S., Ohio, 196 
P. 459, 116 C.C.A. 233. 

48 C.J. p 884 note 46. 

67. Ga,—King v. State, 30 S.E. 30, 
103 Ga. 263. 

48 C.J. p 884 note 4S, 

517 


Necessity to allege intent to utter 
or publish false affidavit see su¬ 
pra § 37, 

68. La.—State v. Williams, 36 So. 
Ill, 111 La. 1033. 

Tex.—^Allen v. State, 42 Tex. 12. 

69. Ky.—illiams v. Common¬ 
wealth. 154 S.W.2d 728, 287 Ky. 
659—Tudor v. Commonwealth, 119 
S.W. 816, 134 Ky. 186. 

70. Ky.—Gatewood v. Common¬ 
wealth, 285 S.W. 193, 215 Ky. 360. 

48 C.J. p 884 note 51. 

Indictment held to allege false 
statements made willfully 

U.S.—U. S. V. Caligiuri, D.C.N.J., 35 
F.Supp. 799. 

71. III.—Wilkinson v. People, 80 N. 

E. 699, 226 Ill. 135. 

48 C.J. p 884 note 52. 

72. Fla.—^Leavine v. State, 133 So. 
870, 101 Fla. 1370. 

48 C.J. p 884 note 53. 

73. Ky.—G atewood v. Common¬ 
wealth, 285 S.W. 193, 215 Ky. 360. 

48 C.J. p 884 note 54. 

Where trial proceeded as though 
wUlfuUness alleged 

Cal.—^People v. Curtis, 98 P.2d 228, 
36 Cal.App.2d 306. 

74. Ark.—Blevins v. State, 107 

- W. 393, 85 Ark. 195. 

Colo.—^Williams v. People, 57 P, 701, 
26 Colo, 272. 
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from which the willfulness may be implied, ma}" be 
used.^® Moreover, it has been held that it is not 
necessary to use the word ''corrupt’* or "corruptly” 
where equivalent words are used,*^® or where the 
statutory definition does not contain the word "cor¬ 
rupt” or "corruptly.**'^'^ 

^^Deliberately and willfully/^ Where the words 
"deliberately and willfully” are used in a statute 
defining the offense of perjury, those terms should 
be used in charging the offense.'^S 

''Voluntarily'' It has been held that the omis¬ 
sion of the word "voluntarily” from an indictment 
for false swearing is not fatal where equivalent 
words are usedJ^ 

''Feloniously." Since perjury is generally made a 
felony by statute, it is held in some cases that an 
indictment therefor must allege that it was "feloni¬ 
ously” committed.80 Other cases, however, hold 
that the use of the word "feloniously” is unneces- 
sarySl ^^d that a charge in the words of the stat¬ 
ute is sufficient.It has also been held that an 
indictment which alleges in effect that accused knew 
the true facts is not defective because it does not 
charge that the false testimony was given "feloni¬ 
ously and corruptly.”S3 

Negativing inadvertence or mistake. It is unneces¬ 
sary to negative that the false statement or testi¬ 
mony was made through inadvertence, under agita¬ 


tion, or by mistake, where the statutory provision 
that a statement so made shall not constitute perjury 
is not a part of the statutory definition of the of¬ 
fense.®^ 

§ 48. - Knov/ledge of Falsity or Recollec¬ 

tion of Facts 

In some jurisdictions an indictment or information 
charging perjury or false swearing must allege the ac¬ 
cused's knowledge of the falsity of the testimony or 
statement, but in others such an averment is not re¬ 
quired. 

It -has frequently been held or stated that an ex¬ 
press averment of knowledge of falsity is not neces¬ 
sary for an indictment for perjury^s except where 
the false testimony is given on information and be- 
lief.33 On the other hand, it has been held that the 
indictment must allege facts sufficient to show that 
words or acts were assented to, or done, as to make 
clear to the consciousness of accused that he was 
assuming, and acting under, the solemn obligation 
to tell the truth.37 According to some decisions 
knowledge must expressly be alleged,®^ at least 
where knowledge of the falsity of the testimony 
given is made an element of the offense by statute,39 
as, for example, in the case of the statutory offense 
of false swearing.99 In any event, under modern 
rules of pleading, no particular or stereotyped 
phrase is essential in charging the scienter of ac¬ 
cused in perjury casesand, although the omis- 


75. Ky.—G atewood v. Common¬ 
wealth, 285 S.W. 193, 215 Ky. 360. 

48 C.J. p 884 note 56. 
lI<iTiivalent words 

(1) Averment that the allegedly 
false statement was made ''feloni¬ 
ously, falsely, and corruptly” was 
held sufficient.—Gatewood v. Com¬ 
monwealth, supra—48 C.J. p 884 
note 56 [a] (2). 

(2) Where the statute prescribes 
such form, an averment that ac¬ 
cused committed the crime of per¬ 
jury by giving certain testimony 
sufficiently charges that he willfully 
and corruptly testified falsely.— 
State V. Bissell, 170 A. 102, 106 Vt. 
W —State V. Camley, 31 A. 840, 87 
Vt. 322. 

<3) Other words considered equiva¬ 
lent see 48 C.J. p 884 note 56 [a] 
( 1 ). 

76. Iowa—State v. Anderson, 60 17. 
W. 630, 92 Iowa 764. 

48 dJ. P 885 note 57. 

77- U.S.—IT. S. V. Hearing, C.C.Or., 
26 744. 

Md.—State v. Bixler, 62 Md. 354. 

78. Tex.—State v. Perry, 42 Tex. 
238. 

48 'CJ. P 885 note 60. 


79. Tex.—Welch v. State, 157 S.W. 
946, 71 Tex.Cr. 17. 

48 C.J. p 885 note 61. 

80. Ky.—Commonwealth v. Swan- 
ger, 57 S.W. 10, 108 Ky. 579, 22 
Ky.Lt. 276. 

48 C.J. p 885 note 62. 

81. La.—State v. Varnado, 97 So, 
865, 154 La. 575. 

48 C.J. p 885 note 63. 

82. Ill.—^People v. Ashbrook, 114 N. 
B. 922, 276 Ill. 382. 

48 C.J. p 885 note 64. 

83. U.S.—^Flynn v. IJ. S., C.A.Cal., 
172 F.2d 12, certiorari denied 69 
S.Ct. 1499, 337 TJ.S. 944, 93 L.Ed. 
1747. 

84. Tex.—^Brown v. State, 9 Tex. 
App. 171. 

85. Ark.—^Atkinson v. State, 202 S. 
W. 709, 133 Ark. 341. 

48 C.J. p 885 note 67. 

86. Iowa.—State v. Gallaugher, 98 
N.W. 906, 123 Iowa 378. 

48 C.J. p 885 note 68. 

87. Nev.—State v. Pray, 179 P.2d 
449, 64 Nev. 179. 

88. Ky.—Williams v. Common¬ 
wealth, 154 S.W.2d 728, 287 Ky. 
659. 

48 C.J. p 885 note 69. 
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89. Pa.—Commonwealth v. Brown, 
28 A.2d 259, 149 Pa.Super. 130, 
reversed on other grounds 29 A.2d 
793, 346 Pa. 192. 

48 C.J. p 885 note 70. 

90. Ky.—Williams v. Common¬ 
wealth, 154 S.W.2d 728, 287 Ky. 
659. 

48 C.J, p 885 note 71. 

Averments held sufficient 
Ky.—Wheeler v. Commonwealth, 69 
S.W.2d 992, 248 Ky. 728—Shepherd 
V. Commonwealth, 42 S.W.2d 311, 
240 Ky. 261. 

48 O.J. p 885 note 71 [b]. 

Averments held insufficient 

(1> Generally.—^Pipes v. Common¬ 
wealth, 146 S.W. 38. 148 Ky. 174— 
48 C.J. p 885 note 71 [a]. 

(2) Averment that the false tes¬ 
timony was willfully, feloniously, 
and knowingly given by accused.— 
Williams v. Commonwealth, 154 S. 
W.2d 728, 287 Ky. 659. 

91. Cal.—^People v. Agnew, 176 P. 
2d 724, 77 CaLApp.2d 748. 

48 C.J. p 885 note 72. 

Averments as to knowledgfe or recol¬ 
lection held sufficient 
tJ.S.—U. S. V. Caligiuri, D.C.N.J., 35 
iF.Supp. 799. 
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sion of the word “knowingly” from the indictment 
has been held fatal to its validity, other authority 
has held that such an omission will not vitiate the 
indictment where an equivalent allegation is made.^S 
Knowledge may be implied from the averment that 
the false statements were made willfully.^^ 

§ 49 . -Joinder of Assignments 

Several assignments of perjury may be joined In a 
single count of an indictment or information where the 
assignments relate to the same transaction; separate 
and distinct false statements may be charged in separate 
counts. 

More than one false statement attributable to ac¬ 
cused may be alleged in an indictment or informa¬ 
tion for perjury.^5 Several assignments of perjury 
may be contained in a single count of an indictment 
or information^^ where the assignments relate to 
the same transaction.®*^ The indictment or informa¬ 
tion may embrace in a single count all the particu¬ 
lars in which accused is alleged to have sworn 
falsely,and hence may charge in one count sepa¬ 
rate and distinct false statements where the state¬ 
ments assigned as false were made in the same pro¬ 
ceeding, trial, or legal investigation,®® or in the 
same affidavit and before the same notary.^ How¬ 
ever, according to some cases, each fact sworn to 
should be stated in distinct and separate assign¬ 
ments, and each traversed, so that, if either assign¬ 


§§ 48-50 

ment is proved, the indictment may be sustained.^ 

On the other hand, although it has been held im¬ 
proper to join in one count assignments as to several 
and independent perjuries,^ even though the false 
statements were given in the course of continuous 
testimony in the same proceeding,^ it has also been 
held proper to charge in separate counts separate 
and distinct false statements by accused rel-ative to 
separate and distinct material matters which con¬ 
stitute separate offenses.^ 

If one assignment of perjury is s^ifficientj an im¬ 
proper assignment in connection with it will not 
vitiate the indictment or information.® 

Election. The state cannot be compelled to elect 
on which separate statement it will proceed where 
the statements are closely connected and are de¬ 
pendent on one another.*^ 

§ 50. - Issues, Proof, and Variance 

a. In general 

b. Time of making statement 

c. Description and nature of proceeding 

in which testimony given 

d. Description and jurisdiction of court 

or tribunal in which testimony given 

e. Description and authority of person 

who administered oath 
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Colo.—Papas v. People, 55 P.2d 1330, 
98 Oolo. 306, followed in 55 P.2d 
1337, 98 Colo. 336. 

48 C.J. p 885 note 72 fa]. 

92. Pa.—Commonwealth v. Brown, 
28 A.2d 259, 149 Pa.Super. 130, re¬ 
versed on other grounds 29 A.2d 
793, 346 Pa. 192. 

’cruder election statute 

Indictment charging that accused 
made false statement in aiiidavit 
which was appended to and accom¬ 
panied a nomination paper, was 
fatally defective for omitting to 
charge that the false statement was 
knowingly made by accused.—Com¬ 
monwealth V. Brown, supra. 

93- Ky.—Wheeler v. Commonwealth, 
69 S.W.2d 992, 248 Ky. 728. 

94. Cal.—^People v, Agnew, 176 P. 
2d 724, 77 Cal.App.2d 748. 

95. S.D.—State v. Beidt, 222 N.W. 
677. 54 S.D. 178. 

Tex.—Galindo v. State, 89 S.W.2d 
990, 129 Tex.Cr. 532. 

96. U.S.—U. S. V. Otto, C.C.A,N.Y., 
54 P.2d 277—Shallas v. U. S., C. 
C.A.Idaho. 37 P.2d 692—Corpus 
Juris cited in XT. S. v. Coen, D.C. 
La., 72 F.Supp, 10, 12. 

Me.—State v. Shannon, 3 A,2d 899, 
136 Me. 127, 120 A.L.R. 1166. 
Mo.—Corpus Juris cited in State v. 


Brinkley, 189 S.W.2d 314, 320, 354 
Mo. 337. 

31 C.J. p 763 note 27 [bj—48 C.J. 
p 885 note 74. 

G-rouping of assignments held not 
objectionable 

A perjury information setting 
forth false testimony as nearly as 
possible in accused's language, and 
alleging in same paragraph that he 
knew that designated matters as to 
which he falsely testified were not 
true, was not objectionable as group¬ 
ing a number of different assign¬ 
ments in same paragraph, each of 
which was a negative pregnant.— 
Hall V. State, 187 So. 392, 136 Fla. 
644. 

97- Me.—State v. Shannon, 3 A.2d 
899, 136 Me. 127, 120 A.L.R. 1166. 
Mo.—Corpus Juris cited in. State v. 
Brinkley, 189 S.W-2d 314, 320, 354 
Mo. 337. 

48 C.J. P 886 note 76. 

98. Fla.—^Hall v. State, 187 So. 392, 
136 Fla. €44. 

Me.—State v. Shannon, 3 A.2d 899, 
136 Me. 127, 120 A.L.R. 1166, 

Tex.—^Hunter v. State, 254 S.W. 993, 
95 Tex.Cr. 394. 

48 C.J. P 886 note 75. 

99. U.S.—Shallas v. XT. S., C.C.A. 
Idaho, 37 F.2d 692. 

Oal.—People v. Follette, 240 P. 502, 
74 Cal.App. 178. 
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Ga.—Clackum v. State, 189 S.B. 397, 
55 Ga.App. 44. 

Ind.—Chambers v. State, 10 N.E.2d 
735, 212 Ind. 667. 

Me.— 'Corpus Juris cited in State v. 
Shannon, 3 A.2d 899, 903, 136 Me. 
127, 120 A.L.R. 1166. 

Mo.—State v. Brinkley, 189 S.W’.2d 
314, 354 Mo. 337. 

S.D.—State v. Reidt, 222 N.XV. 677, 
54 S.D. 178. 

Tex.—Hunter v. State, 254 S.W. 993, 
95 Tex.Cr. 394. 

31 C.J. p 763 note 27 [b]. 

1. Pa.—Commonwealth v. Cohen, 31 
Pa-Dist. & Co. 491, 

2. Tex.—^Higgins v. State, 97 S.W. 
1054, 50 Tex.Cr. 433. 

Effect of proof of one assignment 
see infra § 50 j. 

3. XJ.S.—U. S. v. Coen, D.C.La., 72 
F.Supp. 10. 

Md.—Weinstein v. State, 125 A. 889, 
146 Md. 80. 

4. XJ.S.—XT. S. V. Coen, D.C.La-, 72 
F.Supp. 10. 

5. XJ.S.—^XT. S. V. Cason, D.C.La., 39 
F.Supp. 731. 

6. Me.—State v. Shannon, 3 A. 2d 
899, 136 Me. 127, 120 A.L.R. 1166. 

48 C.J. p 886 note 79. 

7. Wis.—^Hanscom v. State, 67 N. 
W. 419, 93 Wis. 273. 

48 C.J. p 886 note 80. 
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§ 50 

f. Administration, form, and making of 

oath 

g. Matter sworn to 

h. Materiality of statement 

i. Falsity, intent, and knowledge 

j. Several assignments or statements 

a. In G-eneral 

In a prosecution for perjury the Issues are determined 
by the pleadings, and proof must be made of the essen¬ 
tial elements of the crime charged; a substantial vari¬ 
ance between the proof and the material averments is 
fatal. 

The allegations in an indictment or information 
charging perjury, coupled with the plea of accused, 
form the issues of fact to he tried and determined 
on the trial of the case.® In conformity with the 
rules applicable in criminal prosecutions generally, 
as considered in Indictments and Informations § 244, 
it is necessary that all the constituent elements of 
the offense charged in a prosecution for perjury^ 
or for false swearing^® he proved, although it may 
not be necessary to prove a matter which does not 
constitute an element of the offense. 

In all matters which constitute the essence of the 
crime, strictness of proof is required the aver¬ 


ments of the indictment or information as to ma¬ 
terial matters and the proof must correspond,and 
a substantial variance in this respect is fatal.l^ 
However, strict proof is not required as to imma¬ 
terial averments,or it has been stated, as to those 
which are not descriptive of the offense and a 
variance in respect of such matters is not fatal.i^ 
Certain variances considered material at common 
law may by force of statute be immaterial.^® 

Sc'ueral counts. Where the indictment contains 
several counts, proof of guilt under any one of them 
is suffiicient to warrant a verdict of guilty.^9 

Evidence admissible U7ider pleadings. Evidence is 
admissible to prove averments as to material facts,^0 
and should be confined to the issues raised by the 
pleadings in the prosecution for perjury.21 

h. Tim© of Making Statement 

Strict proof that the perjury charged was committed 
on the day alleged is not essential except when necessary 
to identify the record, deposition, or affidavit in which 
the oath was taken. 

Strict proof that the perjury charged was com¬ 
mitted on the day alleged is not essential's except 
when necessary to identify the record', deposition, 


8. Ala.—^Rlley v. State, 155 So. 882, 
26 Ala.App. 203. 

Testimoaiy given 

A plea of not guilty has been held 
to raise the issue whether alleged 
testimony at a former trial was 
given at all.—Luse v. U. S., C.C.A. 
Cal., 49 F.2d 241. 

9. Wyo.—^Fletcher v. State, 123 P. 
80, 20 Wyo. 284. 

48 C.J. P 886 note S3. 

10. Tex.—^Warren v. State, 122 S.W. 
541, 57 Tex.Cr. 262. 

11. Tex.—^Mares v. State, 158 S. 
W. 1130, 71 Tex.Cr. 303—Schooler 
V. State, 106 S.W. 359, 52 Tex.Cr. 
331. 

Iffatters not reg.iiired to be proved 

In perjury prosecution arising out 
of charge that accused swore falsely 
that he did not pay any person for 
voting, proof that the persons paid 
had actually voted ‘was not required, 
since the question was whether ac¬ 
cused paid persons with intention 
that they should vote.—U. S. v. Pale- 
se, C.C.A.Del., 133 P.2d 600. 

12. Cal.—'Corpus luris quoted In 
People V. Ames, 143 P.2d 92, 95, 
61 CaLApp.2d 522—^Corpus Juris 
quoted in People v. Mizer, 99 P.2d 
333, 336, 37 CaLApp.2d 148. 

48 C.J. P 886 note 86. 

13. Ala.—Capps v. State, 194 So. 
689, 29 Ala.App. 192, certiorari de¬ 
nied 194 So. 693, 239 Ala. 221. 

48 C.J. p 886 note 84, j 


Character of offense 

In prosecution for false swearing, 
fact that copies of affidavits con¬ 
taining false statement were later 
used in some judicial proceeding was 
held insufficient to establish perjury 
so as to create variance between al¬ 
legation and proof.—Weiss v. State, 
93 ■S.W.2d 152, 130 Tex.Cr. 226. 
Variance not shown 
Ga-—Williford v. State, 192 S.B. 93. 
56 Ga.App. 40. 

Tex.—'Castro v. State, 60 S.W.2d 211, 
124 Tex.Cr. 13. 

48 C.J. p 886 note 84 [a]. 

14. Cal.—Corpus Juris quoted in 
People V. Ames, 143 P.2d 92, 95, 
61 Cal.App.2d 522—Corpus Juris 
quoted in People v. Mizer, 99 P.2d 
333, 336, 37 Cal.App.2d 148. 

Puerto R-ico.—^People v, PeXlot, 15 
Puerto Rico 423. 

15. Ark.—Cluck v. State, 96 S.W. 
2d 489, 192 Ark. 1093. 

Cal.—Corpus Juris quoted in People 
V. Mizer, 99 P.2d 333, 336, 37 Cal. 
App.2d 148. 

48 C.J. p 886 note 88. 

16. Cal.—Corpus Juris quoted in 
People. V. Mizer, 99 P.2d 333, 336, 
37 .Cal.App.2d 148. 

Kan.—State v, Williams, 58 P. 476, 
60 Kan. 837. 

17. Ark.—'Cluck v. State, 96 S.W.2d 
489, 192 Ark. 1093. 

Cal.— Corpus Juris quoted in Peo- 
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pie V. Mizer, 99 P.2d 333, 336, 37 
Cal.App.2d 148. 

48 C.J. p 886 note 90. 

18. Mass.—Commonwealth v. Ter¬ 
ry, 114 Mass. 263. 

19. Del.—State v. Rash, 78 A. 405, 
25 Del. 77. 

20- Tex.—^Herndon v. State, 198 'S. 

W. 788, 82 Tex.Cr. 232, 

Evidence held adanissihle 

(1) Paragraph of the amended 
motion for a new trial was held ad¬ 
missible in a prosecution of a juror 
for perjury by making a false state¬ 
ment in an affidavit attached to an 
amended motion for a new trial.— 
Carter v. State, 144 S.W.2d 582, 140 
Tex.Cr. 324. 

(2) In prosecution of a juror for 
perjury by making a false statement 
in an affidavit attached to a defend¬ 
ant’s motion for new trial, the affi¬ 
davit was held admissible in evi¬ 
dence.—Carter v. State, supra, 

21. Ala.*-^Capps v. State, 194 So. 

689, 29 Ala.App, 192, certiorari 

denied 194 So. 693, 239 Ala. 221— 
Riley v. State, 155 So. 882, 26 Ala. 
App. 203. 

22. Me.—State v. -Shaimon, 3 A. 2d 
899, 136 Me. 127, 120 A.D.R. 1166. 

Pa.—Commonwealth v-. Baltosser, 14 
Pa.Dist. &Co. 42, 33 Dauph.Co. 

297, 309. 

48 C.J. P 886 note 95. 

Proof held to support iudictment 
Ark.—Cluck v. State, 96 S.W.2d 489, 
192 Ark. 1093. 
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or affidavit in which the oath was taken.23 It has 
been held that if the date of the offense proved is 
one anterior to the return of the indictment and 
within the period of limitation it is sufficients^ 
However, there is authority for the view that, where 
an averment charges the alleged perjury as of the 
wrong term of court, the variance is fatal.ss A 
charge based on oral testimony given in open court 
is not within the rule making the date material if 
the charge is based on a record.s^ 

c. Description and Nature of Proceeding in 

Which Testimony G-iven 

In a prosecution for perjury or false swearing, proof 
must be made of the identify of the proceeding or matter 
in which, or in connection with which, the false testimony 
or assertion was given or made, and a substantial vari¬ 
ance between the averments and the proof is fatal. 

In order to sustain an indictment for perjury, 
there must be proof to identify the proceeding or 
matter in which, or in connection with which, the 
false testimony or assertion was given or made-^*^ 
The description or identification must be proved 
substantially as laid;^^ and a substantial variance 
in this respect is fatal.However, an immaterial 
variance in respect of the description is not fatal, 
and a like rule applies in a prosecution for the stat¬ 
utory offense of false swearing.^^ If the identity of 
the proceeding is evident, and the purport thereof 
is given sufficiently to prevent any prejudice to ac¬ 
cused, a variance will not be deemed material.52 - 

d. Description and Jurisdiction of Court or Tri¬ 

bunal in‘ Which Testimony Given 

The description of the court or tribunal in which the 
alleged perjury was committed and its jurisdiction over 
the proceedings or matter in which the testimony was 
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given must be proved sufastantiaity as alleged, and a ma¬ 
terial variance therein is fatai. 

The description of the court in which the perjury 
was committed must be substantially proved as 
averred,and a material variance in this respect 
is fatal.24 The jurisdiction of the court or tribunal 
over the proceedings in which the alleged perjury 
was committed must be proved but in the case of 
a grand jury it may not be necessary to prove the 
steps preliminar}’- to its organization.26 

e. Description and Authority of Person Who 
Administered Oath 

The description and authority of the person who ad¬ 
ministered the oath must be proved substantially as al¬ 
leged. 

The description of the person who administered 
the oath must be substantially proved as alleged,3*^ 
and a material variance in this respect is fatal. 
Thus, where the indictment specifically avers that 
defendant was sworn before a certain person, or a 
particular officer, such allegation must be proved as 
laid;2^ and proof that some other person or officer 
administered the oath is a fatal variance.'^o How¬ 
ever, proof that an oath was administered by the 
clerk, or some other officer of the court, will sus¬ 
tain an allegation that the person was sworn by the 
court, or in court.Likewise, a charge that the 
oath was administered in open court by a deputy 
clerk is sustained by proof that the oath was ad¬ 
ministered in open court by a person who was per¬ 
forming the duties of a deputy clerk.'*^ 

Authority to administer oath. It is necessary to 
prove the authority of the officer who administered 
the oath.^S Under an averment that the officer was 


23. Iowa.—State v. Perry, 91 N.W. 
765, 117 Iowa 463. 

48 C.J. p 886 note 96. 

24 . Tex.—^Hunter v. State, 254 S.W. 
993, 95 Tex,Cr-,394. 

25 . Miss.—Saucier v. State, 48 So. 
840, 95 Miss. 226, 21 Ann.Cas. 1155. 

N.C.—State v. Lewis, 93 N.C. 581. 

26 . Nev.-r-State v. Cerfoglio, 205 P. 
791, 213 P. 102, 46 Nev. 332, 27 
A.L.R. 848. 

27 . Miss.-~Polk v. State. 37 So.2d 
761, 204 Miss. 538. 

48 C.J. p 887 note 99. 

Kow proof made 

(1) The identity of the proceed¬ 
ing in which the perjury was com¬ 
mitted must be proved by the court 
minutes and record of trial of the 
judicial proceeding in which the al¬ 
leged perjury was committed.—^Polk 
V. State, supra. 

(2> Other statements' as to mode 
of proof see 48 C.J. p 887 note 99 
Caj. , . . . 


28. Okl.—Washburn v. State, 288 
P. 371, 47 Okl.Cr. 321. 

48 C.J. p 887 note 1. 

26. Cal.—People v. Strassman, 45 
P. 3, 112 Cal. 683. 

48 C.J. p 887 note 2. 

30. Ark.—Gardner v. State, 97 S.W. 
48, 80 Ark. 264. 

48 O.J. p 887 note 3. 

31. Ky.—Wolf V, Commonwealth, 
136 S.W. 193, 143 Ky. 273. 

32. Mass.—Commonwealth v. Soper, 
133 Mass. 393. 

48 C.J. p 887 note 5. 

33. Ind.—State 'v. Gross, 95 N.B. 
117, 175 Ind. 597. 

N.C.—State v. Ledford, 28 N.C. 5. 

34. Ind.—State’ v. Gross, 95 N.E. 
117, 175 Ind. 597. 

48 C.J. P 887 note 13, 

35. Ark.—Gard;ner v. State, 97 S.W. 
48, 80 Ark. 264. 

48 C.J. p 887 note 6. ' " 
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36. Ill,—People v. Miller. 106 N.E. 

191. 264 Ill. 148, Ann.Cas.l915B 

1240. 

48 C.J. p 887 note 8. 

37. Ind.—State v. Gross, 95 N.E. 
11.7, 175 Ind. 597. 

38. Ind.—State v. Gross, supra. 

48 C.J. p 887 note 15. 

39. Ind.—^Davis v. State, 141 N.B. 
458, 193 Ind. 650. 

48 C.J. p 888 note 18. 

40. Ala.—^McClerkxn v. State, 17 So. 
123, 105 Ala. 107. 

48 C.J. p 8S8 note 19. 

41. Ark.—Cluck v. State, 96 S.W. 
- 2d -489, 192 Ark. 1036. 

48 C.J. p 887 note 16. 

42. Ohio.—State v. Townley, 65 N. 
E. 149, 67 Ohio St. 21, 93 Ara.S.R. 
636. 

43. N.Y.—^Eighmy v. People, 79 N. 
Y. 646, 

48 C.J. p 887 note 9. 
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authorized and empowered hy law to administer the 
oath, the facts essential to his authority to admin¬ 
ister it may he shown. 

f. Administration, Form, and, Making of Oath 

Proof is required that an oath in some form was ad¬ 
ministered to the accused and that he swore to the al¬ 
leged false statement; and where the form of the oath 
or the manner of administering It is alleged the proof 
must correspond. 

Proof that accused swore to the false statement 
or statements alleged in the indictment or informa¬ 
tion is required,and hence it must be proved that 
an oath in some form was administered.'^® While, 
as a general rule, it is not necessary that the indict¬ 
ment should set forth the form of the oath, it being 
sufficient to allege that defendant was duly sworn, 
as appears supra § 42 b, which latter allegation will 
permit the introduction of evidence as to the form 
of the oath,'^'^ it is usually held that if the form 
of the oath^s or the manner of administering it^^ 
is set forth the proof must correspond, and that a 
material variance in these matters is fatal.®® 

g. Matter Sworn to 

In a prosecution for perjury or false swearing, the 
matter sworn to must be proved substantially as alleged, 
and a material variance in this respect is fatal. 

The matter sworn to must be proved substantially 
as alleged,and a material variance in this respect 
is fatal.However, it is not necessary to prove 
the exact words of accused in giving the false tes¬ 
timony, it being sufficient to prove substantially 
what he said;®3 and it is not necessary that the 


proof as to the alleged false testimony shall cor¬ 
respond literally with the allegations of the indict¬ 
ment,®^ and a variance between the averment and 
proof in respect of immaterial matters is not fatal.®® 
There is authority for the view that it is neces¬ 
sary to prove only that part of accused’s testimony 
which is referable to the issue in respect of which 
perjury is assigned.®® 

In a prosecution for false swearing the exact 
words charged in the indictment need not be 
proved,®'^ it being sufficient to prove the substance,®® 
and if substantially proved any variance will be im¬ 
material.®® 

Where perjury is committed in a written instru¬ 
ment, which is set forth in the indictment accord¬ 
ing to its tenor, it must be proved as laid, and a 
material variance is fatal.®® However, where the 
substance of an affidavit is set out in the indict¬ 
ment, a variance as to an immaterial assertion is 
not fatal.®^ 

h. Materiality of Statement 

In a prosecution for perjury, proof that the false 
statement on which the charge is predicated was ma¬ 
terial to the issue or matter concerning which it was 
made is required where materiality is an essential ele¬ 
ment of the crime. 

Where materiality of the matter sworn to is 
an essential element of the offense charged, as 
considered supra § 10, it is necessary in order to 
sustain an indictment that there be proof that the 
false statement on which perjury is predicated was 
material to the issue or matter concerning which it 


44. Iowa.—state v. Cunning-ham. 2E 
N.W. 2S0, 66 Iowa 94. 

45. Ala.—Riley v. State, 155 So. 
882, 26 Ala-App. 203. 

46- Cal.—People v. Macfcen, 89 P.2d 
173, 32 Cal.App.2d 31. 

^ev.—Corpus Juris g.uoted iu State 
V. Pray, 179 P.2d 449, 456, 64 Nev. 
179. 

48 G.J. p 888 note 20. 

47. Nev.—Corpus Juris quoted iu 
State V. Pray, 179 P.2d 449, 456, 
64 Nev. 179. 

48 C.J. p 888 note 22. 

48. Nev.—Corpus Juris q,noted ia 
State V. Pray, 179 P.2d 449, 456, 
64-Nev. 179. 

48 C.J. p 888 note 23. 

49. Nev.—'Corpus Juris quoted in 
State v. Pray, 179 P.2d 449, 456, 
64 Nev. 179. 

48 C.J. p 888 note 24. 

50. Nev.—State v. Pray, 179 P.2d 
449, 64 Nev, 179. 

51^ Ala.—^Riley v. State, 155 So. 
882, 26 Ala.App. 203. 


m. —^People V. Pudge, 174 N.E. 875, 
342 Ill. 574. 

Tex.—Portwood v. State, 160 S.W. 

345, 71 Tex.Cr. 447. 

48 C.J. p 888 note 28. 

Participation in offense 

Under perjury indictment charg¬ 
ing only the giving of false testi¬ 
mony before grand jury, whether 
such testimony revealed defendant’s 
participation in any offense against 
the laws was immaterial.—^State v. 
Ingels, 104 P.2d 944, 4 Wash.2d 676, 
certiorari denied Ingels v. State of 
Washington, 61 S.Ct. 318, 311 U.S. 
708, 85 L.Ed. 460. 

52- Ala.—^Riley v. State, 155 So. 

882, 26 Ala.App. 203. 

48 C.J. p 888 note 29. 

Variance held material 
Cal.—^People v. Ames, 143 P.2d 92, 61 
Cal.App.2d 522, 

48 C.J. p 888 note 29 [a]. 

53. Tex.—^Hutcherson v. State, 24 
S.W. 908, 33 Tex.Cr. 67. 

48 C.J. P 888 note 30. 

522 


54. Ala.—Riley V. State, 155 So. 882, 
26 AlaApp. 203. 

48 C.J. p 888 note 31, 

55- Ala.—Riley v. State, supra. 

48 C.J. p 888 note 32. 

56. D.C.—U. S. V. Erskine, O.C., 25 
F.Cas.No.15,057, 4 Cranch C.C. 299. 

Pa.—Commonwealth v. Baltosser, 14 
Pa.Dist. &Co. 42, 33 Dauph.Co. 297, 
309. 

Tex.—^Hutcherson v. State, 24 S.W. 
90S, 33 Tex.Cr. 67. 

67. Ky.—Pugate v. Commonwealth, 
198 S.W. 240. 177 Ky. 794. 

58. Ky.—^Fugate v. Commonwealth, 
supra 

59. Ky.—^Fugate v. Commonwealth, 
supra. 

60. N.M.—Wohlgemuth v, U. S., 30 
P. 854, 6 N.M. 568. 

48 C.J. p 888 note 37. 

61. N.Y.—^Harris v. People, 4 Hun 
1, 6 Thomps. & O. 206, affirmed 
64 N.Y. 148. 

48 C.J. p 889 note 38. 
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was made,62 at least where the testimony involves 
a collateral matter not appearing on its face to he 
material,62 or where there is merely a general al¬ 
legation of materiality and the information does 
not show on its face how the testimony was ma¬ 
terial. 6 4 However, where materiality is not an 
element, proof of the materiality of the false state¬ 
ment to the issue or matter involved is not re- 
quired.66 According to some decisions it must be 
proved that issue was joined in the case in which 
the testimony was given,*66 and, where it is alleged 
that the perjury was committed on the trial of an 
issue duly joined under a plea of not guilty, it must 
be proved that the testimony was given on an is¬ 
sue in the case;67 and, where the indictment sets 
out the identical issues to which the testimony was 
material, the evidence offered must correspond with 
the averments of the indictment68 and must be con¬ 
fined to the point at issue.62 However, it is not 
necessary that there should be proof bearing di¬ 
rectly on the main issue where the false testimony 
was material on a subordinate issue.'^6 

Evidence admissible under pleadings. Evidence 


§ 50 

of the materiality of the alleged false testimony is 
admissible under a general averment that it ws,s 
material.'^! 

i. Falsity, Intent, and Knowledge 

In a prosecution for perjury or false swearing, proof Is 
required of the falsity of the statement on which the 
charge is predicated, and a material variance between 
the averments and the proof in this respect is fatal; and 
where willfulness, knowledge of falsity, or corruptness is 
an essential element of the crime It must be proved. 

In order to sustain an indictment, there must be 
proof of the falsity of the testimony or assertion 

on which the per jury *^2 qj- false swearing'^2 jg predi¬ 
cated, corresponding with the averments;74 and 
a material variance between the averments and 
proof in this respect is fatal.75 It is sufficient, how¬ 
ever, if the proof conforms substantially to the 

charge.76 

True facts. It has been held unnecessary to prove 
the true facts to w^hich the alleged false statement 
referred,77 even though an averment purporting to 
set forth the true facts was made;78 and it has also 
been held that there need not be strict proof in 


G2. Colo.—Stonebraker v. People, 4 
P.2d 915, 89 Colo. 650. 

D.C.—U. S. V. Meyers, D.C., 75 F.- 
Supp. 486, affirmed Meyers v. U. 
S., 171 F.2d 800, 84 TJ.S.App.D.C. 
101, 11 A.L.R.2d 1, certiorari de¬ 
nied 69 S.Ct. 602, 336 TJ.S. 912, 93 
L.Ed. 1076. 

Fla.—Bolen v. State, 137 So. 8, 103 
Fla. 22. 

Ga.—Clackum v. 'State, 189 S.E. 397, 
55 Ga.App. 44. 

Ind.—State v. Dunn, 180 N.B. 5, 203 
Ind. 265, 80 A.L.R. 1437. 

N.Y.—^People v. McDermott, 47 N.Y. 

S.2d 676, 267 App.Div. 968. 

Okl.—Washburn v. State, 288 p. 371, 
47 Okl.Cr. 321. 

W.Va.—State v. Lake, 147 S.E. 473, 
107 W.Va. 124. 

48 C.J. p 889 note 39. 

63. Ind.—Davis v. State, 34 N.E.2d 
23. 218 Ind. 506. 

Snrrotuidiiig' circumstances 

Since one is presumed innocent of 
crime until the contrary is proved, 
the state has the burden of proving- 
sufficient of the surrounding circum¬ 
stances to show the materiality of | 
the alleged false testimony.—^Davis 
V. State, supra. 

64. W.Va.—^State v. Lake, 147 S.E. | 
473. 107 W.Va. 124. 

48 C.J. p 889 note 40. | 

65- N.Y.—^People v. McDermott, 47 ! 

N.Y,S.2d 676, 267 App.Div. 968. i 
Tex.—^Ziegler v. State, 50 S.W.2d 
317, 121 Tex.Cr, 91. 

66. Wyo.—^Fletcher v. State, 123 P. 
80, 20 Wyo. 284. 

67- Wyo.—Wilde v. State, 123 P. 


[ 85, 20 Wyo. 302—^Fletcher v. State, 

123 P. 80, 20 Wyo. 284. 

68. Or.—State v. Stilwell. 221 P. 
174, 109 Or. 643. 

69. Or.—State v. Stilwell, supra, 

70. Mo.—Corpus 3'uris cited iu 
State V. Brinkley, 189 S.W.2d 314, 
321, 354 Mo. 337. 

48 C.J. p 889 note 46. 

71. Cal.—^People v. Low Ying, 66 P. 
2d 211, 20 iCal.App.2d 39. 

Evidence held admissible 
In prosecution for perjury, where¬ 
in alleged perjury was testimony 
as to conversation with district at¬ 
torney tending to impeach district 
attorney's veracity, fact that dis¬ 
trict attorney was witness at trial 
wherein testimony was given may 
be shown under general averments 
in indictment that alleged perjury 
was material.—^People v. Low Ying, 
supra. 

72. iPla.—^Tindall v. State, 128 So. 
494, 99 Fla. 1132. 

Ill.—People v. Pudge, 174 N.B. 875, 
342 Ill. 574. 

48 C.J. p 889 note 47. 

Evidence held proof of falsity 
Where indictment charged that 
accused made false statement before 
grand jury by denying having made 
certain statements to government 
agents concerning earlier conversa¬ 
tions with third persons, proof that 
accused had told agents that he had 
conversed with third persons would 
not be evidence of mere previous 
inconsistent or contradictory state¬ 
ments affecting only accused's credi- 
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[ bility as witness, but would be di¬ 
rect evidence of the offense itself^ 
and hence would support charges 
made in indictments.—U. S. v. Har¬ 
ris, N.J., 61 S.Ct. 217, 311 U.S. 292, 
85 L.Ed. 196. 

73. Ky.—^Howell v. Commonwealth, 
104 S.W. 685, 31 Ky.L. 983. 

False statement in affidavit append. 

ed to nomination paper 
Pa.—Commonwealth v. Brown, 28 A, 
2d 259, 149 Pa.Super. 130, reversed 
on other grounds 29 A.2d 793, 346 
Pa. 192. 

74 . Ill.—^People v. Fudge, 174 N.E. 
875, 342 Ill. 574. 

N.Y.—^People v. Grout, 161 N.Y.S. 
718, 174 App.Div. 608. 

75 . Tex.—^Powitzky v. State, 117 S. 
W.2d 72, 134 Tex.Cr. 613. 

48 C.J. p 889 note 49. 

Oath made on. belief 
In perjury prosecution based on 
allegedly false complaint charging 
another with crime, fatal variance 
existed between indictment which 
did not indicate that the complaint 
was made upon belief of accused, 
and complaint relied on by state 
which showed that it was made on 
his belief.—^Powitzky v. State, supra. 

76- Del.—State v. Thomas, 78 A. 
640, 25 Del. 20. 

Kan.—State v. Smith, 114 p. 1074, 
84 Kan. 646. 

77. U.S.—XJ. S. v. Salen, DC.N.Y., 
216 F. 420. 

78 . N.M.—State v. Herrera, 207 P. 
1085, 28 N.M. 155, 24 A.LJR. 1134. 
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respect of averments as to the truth,and that an 
immaterial variance in this respect is not fatal. 
However, other authority has alleged that where 
the truth is alleged it is necessary to prove it as 
alleged.Si 

Knozvledge and intent. Where willfulness, 
knowledge of falsity,S3 or corruptness^^ is an es¬ 
sential element of the offense it must he proved. 

Defense of truth. Proof of the defense of truth 
of the alleged false statements should be substan¬ 
tially as broad or narrow as the charge, or any self- 
sufficient part thereof.35 

j. Several AssignmeiLts or Statements 

Proof of any one of several distinct assignments of 
perjury of false swearing is sufficient to support the in¬ 
dictment OP information. 

The view usually taken is that, where in an indict¬ 
ment there are several distinct assignments of pe.r- 
juryS3 or false swearing,®*^ proof of any one of 
them is sufficient to support the indictment. It has 
also been held unnecessary to prove the full assign¬ 
ment of perjury; proof of any portion thereof 
which is sufficient within itself to support a con¬ 


viction of perjury is all that is required.38 

Assignment in solido. Where the assignment 
of perjury is in solido, it has been held that the 
failure to establish the falsity of all is not fatal, 
at least where there is not such relation between 
the allegedly false statements, set out conjunctively, 
that proof of one is inconsistent with, or falls by 
failure to prove, the other but in other cases 
it has been held or stated that, if the indictment 
is in one assignment and the several false state¬ 
ments alleged in solido, the failure to prove all 
the statements false substantially as alleged is fatal 
to the prosecution.3t^ 

§ 51. Presumptions and Burden of Proof 

In prosecutions for perjury, the burden is on the state 
to prove every element of the crime charged, but In the 
absence of evidence to the contrary it will be presumed 
that the oath was properly administered and that the 
proceedings were regular. 

As in other criminal prosecutions, the burden is 
on the state to establish every essential element of 
the crime charged,such as the identity of the 
proceeding in which perjury allegedly was com¬ 
mitted, ^3 and the facts that accused was sworn, 


Season, for rule 

Allegations as to the truth are 
not necessary. 

U.S.—U. S. V. Salen, D.C.N.Y., 216 
P. 420. 

X.M.—State V. Herrera, 207 P. 10S5, 
2S N.M. 155, 24 A.L.R. 1134. 

79. U.S.—Daniels v, V. S., C.C.A. 

Ohio. 136 F. 459, 116 C.C.A. 233. 
SO. U.S.—^Daniels v. U. S., supra. 

48 C.J. p SS9 note 56. 

81 . Tex.—Portwood v. State, 160 S. 

W, 345, 71 Tex.Cr. 447. 

S2. Ala.—^Riley v. State, 155 So. 

882, 26 Ala.App. 203. 

Cal.—^People v. Macken, 89 P.2d 173, 
32 Cal.App.2d 31. 

48 C.J. p 889 note 57. 

03- Cal.—People v. Macken, supra. 
48 CJT. P 889 note 58. 

Palse statement in afddavit appended 
to nomination paper 
Pa.—Commonwealth v. Brown, 28 
A.2d 259, 149 Pa.Super. 130, re¬ 
versed on other grounds 29 A. 2d 
793. 346 Pa. 192. 

84- Ala.—^Riley v. State, 155 So. 
882, 26 Ala.App. 203. 

Wyo.—^Fletcher v. State, 123 P. 80, 
20 Wyo. 284. 

85- Mo.—State v. Brinkley, 189 S. 
W.2d 314. 354 Mo. 337. 

ITariauce as to instrumentality used 
in assault 

Proof of the truth of an alleged 
false charge that certain police of- 
iicers beat accused and another with 
specified instrumentalities is not 


substantiated by circumstantial evi¬ 
dence that his companion alone suf¬ 
fered beatings with a different in¬ 
strumentality.—State V. Brinkley, 
supra. 

86. U.S.—IT. S. V. Goldstein. C.C.A. 

ISr.T., 168 F.2d 666—IT. S. v. Otto, 
C.C.A.H.Y., 54 P.2d 277—-Shallas 

V. U. S., C.C.A.Tdaho. 37 F.2d 692. 
Cal.—^People v. Mizer, 99 P.2d 333, 

37 Cal.App.3d 148—^People v. Cur¬ 
tis, 98 P.2d 228, 36 Cal,App.2d 306. 
Me-—State v. Shannon, 3 A.2d 899, 
136 Me. 127, 120 A.D.R. 1166. 

Mo.—Corpus JTuris cited in State v. 
Brinkley, 189 S.W.2d 314, 325, 354 
Mo. 337. 

Tex.—Galindo v. State, 89 S.W.2d 
990, 129 Tex.Cr. 532. 

48 C.J. p 889 note 60. 

Verdict in case of more than one 
assignment see infra § 77. 
Materiality 

Proof of the materiality of the 
alleged testimony in one or more of 
the assignments will support the 
indictment, if falsity is satisfactor¬ 
ily shown.—^People v. Low Ying, 66 
P.2d 211, .20 Cal.App.2d 39. 

87. Ky.—'Day v. Commonwealth, 
243 S.W. 1051, 195 Ky. 790. 

Tex.—Campbell v. -State, 68 S.W. 
513, 43 Tex.Cr. 602, 

88. Ho.—State v. Jennings, 2X3 S. 

W. 421, 278 Mo. 544. 

89. Cal.—^People v, Pahrman, 4 P, 
2d 242, 117 CahApp. 433. 

Preliminary questions 
Proof that defendant answered 
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truthfully two of preliminary ques¬ 
tions which were unnecessary to 
charge of perjury was held not to 
constitute a fatal variance.—People 
V. Mizer, 99 P,2d 333, 37 Cal.App.2d 
148. 

90. Tex.-—Welch v. State, 227 S.W. 
301, 88 Tex.Cr. 346. 

48 C.J. p 890 note 63. 

Case distinguished 

The case of People v. Senegram, 
149 P. 786, 27 Cal.App. 301, has been 
distinguished and the facts thereof 
held inapplicable to the doctrine of 
in solido, as announced in the text, 
on the ground that each answer was 
the subject of a separate assignment 
of perjury and hence it was not a 
case where the falsity of the tes¬ 
timony was assigned in solido.— 
People V. Mizer, 99 P.2d 333, 37 Cal. 
App,2d 148—^People v. Pahrman, 4 
P.2d 242, 117 CahApp. 433. 

91. Ala.—Singleton v. State, 195 So. 
459, 29 Ala.App. 303. 

Ky.—Sams v. Commonwealth, 133 S. 

W.2d 539, 280 Ky. 378. 

48 C.J. P 890 note 67, 

92. Miss.—Polk V. State, 37 iSo.2d 
761, 204 Miss. 538. 

Record of proceeding 

In prosecution for false swearing, 
state was bound to prove record of 
judicial proceedings in which false 
swearing was alleged to have been 
committed.—State v. King, 103 P.2d 
761, 165 Or. 26. 

93. Ala.—Singleton v. State, 195 
So. 459, 29 Ala.App. 803« 
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that he was sworn in a matter where an oath was 
authorized or required by law,®^ that the oath was 
administered by a person having authority to do 
so,that accused swore willfully and corruptly96 
to that which was false,97 and that the swearing 
was as to a material matter.98 

In the absence of evidence to the contrar}^ it will 
be presumed that the oath was properly adminis- 
tered99 and that the proceedings were regular.^ 
The falsity^ or materiality^ of the matter sworn to 
cannot be left to presumption or inference. Under 
a statute so providing, the falsity of accused's tes¬ 
timony may be established presumptively by sworn 
written statements made by accused to the con¬ 
trary. ^ A statute providing that proof that both 
of two contradictory statements made under oath 
shall be prima facie evidence that one or the other 
is false does not relieve the prosecution of the 
burden of proving guilt, although it need not prove 
which of the two statements was the false one.5 


After a prima facie case has been established, 
the burden rests on accused to show that the falsity 
of his testimony was occasioned by surprise, in¬ 
advertence, or mistake, and did not proceed from 
a corrupt motive on his part.5 

§ 52. Admissibility of Evidence 

General rules govern the admissibility of evidence in 
prosecutions for perjury. 

General rules govern the admissibility of evidence 
in prosecutions for perjury,*^ including the admissi¬ 
bility of affidavits,9 conduct,9 or depositions^® of 

accused, and documentary evidence.^^ To the ex¬ 
tent that the issues involved are the same, the evi¬ 
dence that was admissible on the trial of the action 
in which the perjury was committed is admissible 
on the trial of an indictment for the perjury, 
but it is not essential to retry the case,i9 and the 
evidence admitted should be limited to such evi¬ 
dence as tends to establish the perjury.^^ 


Ga.—Aldridge v. State, 147 S.E. 414, 

39 Ga.App, 484. 

Okl.—Dunkin v. State, 7 P.2d 912, 

53 Okl.Cr. 115. 

48 C.J. p 890 note 68. 

94 . U.S.—U. S. V. Coons, C.C.Ohio, 
25 F.Cas.No.14,860, 1 Bond 1. 

95. Ala.—Singleton v. State, 195 So- 
459, 29 Ala,App. 303. 

48 C.J. P 890 note 70. 

98. Ala.—Singleton v. State, supra. 
Fla.—Corpus Juris cited in Hall v. 
State, 187 So. 392. 403, 136 Fla. 
644. 

Ky.—Sams v. Commonwealth, 133 

S.W.2d 539, 280 Ky. 378. 

48 C.J. P 890 note 71. 
liTot inadvertently 

H.S.—Luse V. U. S., C.C.A.Cal., 49 
F.2d 241. 

97, U.S.—Hill V, U S., C.C.A.K:an., 

54 F.2d 599. 

Ala.—Singleton v. State, 195 So. 459, 
29 Ala.App. 303. 

Cal.—^Ex parte Blache, 105 P.2d 635, 

40 Cal.App.2d 687—^People v. Plan¬ 
er, 72 P.2d 767, 23 Cal.App.2d 251. 

Fla.—Corpus Juris cited in Hall v. 
State, 187 So. 392. 403, 136 Fla. 
644. 

Ill.—^In re Obartuch, 54 N.E.2d 470, 
386 Ill. 323. 

N.J.—State V. Kowalczyk, 68 A.2d 
835, 3 N.J, 51. 

Or.—State v. Reynolds, 100 P.2d 593, 
164 Or. 446. 

Wash.—State v. Dodd, 74 P.2d 497, 
193 Wash, 26. 

, 48 C.J. P 890 note 72. 

98. Ala.—Singleton v. State, 195 So. 
459, 29 Ala.App. 303, 

Cal.—^Ex parte Blache, 105 P.2d 
635, 40 Cal.App.2d 687. 

Fla. —Corpus Juris cited in Hall v. 


State, 187 So. 392, 403, 136 Fla. 
644. 

Or.—State v. Reynolds, 100 P.2d 
593, 164 Or. 446. 

48 C.J. p 890 note 73. 

99- Colo.—Wheeler v. People, 165 P. 

257, 63 Colo. 209. 

N.C.—estate V. Mace, 86 N.C. 668. 

1. Ky.—Young v. Commonwealth, 
120 S.W.2d 772, 275 Ky. 98. 

N.C.—State v. Ledford, 28 N.C. 5. 

9. Cal.—^People v. Planer, 72 P.2d 
767, 23 Cal.App.2d 251. 

Tex.—^Anderson v. State, 120 S.W. 

462, 56 Tex.Cr. 360. 

Presumption as to truth 

<1> It has been stated that there 
is a rebuttable presumption that one 
will tell the truth when under oath, 
and that until this presumption is 
dispelled it must be considered that 
one did tell the truth under oath.— 
Richardson v. State, 186 N.E. 510, 45 
Ohio App. 46. I 

(2) However, it has also been held 
that there is no presumption of 
truth.—^Anderson v. State, 120 S.W. 
462, 56 Tex.Cr. 360. 

3. Or.—State v. Stilwell, 221 P. 174, 
109 Or. 643. 

48 C.J. p 890 note 76. 

4. N.T.—^People v. Redmond, 178 
T.S. 120, 189 App.Div. 96. 

48 C.J. p 890 note 78. 

5. N.J.—State v. Kowalczyk, 68 A. 
2d 835, 3 N.J. 51. 

6. Vt.—State v. Chamberlin, 30 Vt. 
559. 

7. Cal,—^Peop^e v. Housman, 112 P. 
2d 944, 44 CaLApp.2d 619, certio¬ 
rari denied Housman v. People of 
State of Cal., 62 S.Ct. 114, 314 U. 
S. 660, 86 L.Ed. 529. 
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Ga.—^Harris v. State, 27 S.B.2d 51, 
69 Ga.App. 872. 

N.Y.—People v. Napolitano, 28 N. 
Y.S.2d 217, 262 App.Div. S59—Peo¬ 
ple V. Kammerer, 267 N.Y.S. 88, 
240 App.Div. 852, 

Or.—State v. Reynolds, 100 P.2d 593, 
164 Or. 446. 

Tex-—Cross v. State, 89 S.W.2d 217, 
129 ' Tex.Cr.R. 526—Cox v. State. 
174 S.W. 1067, 76 Tex.Cr. 326. 
Wash.—State v. Ingels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460. 

48 C.J. p 890 note 81. 

3. Mo.—State v. Fannon, 59 S.W. 

75, 158 Mo. 149. 

48 C.J. p 890 note 82. 

9. Tex.—^Harden v. State, 211 S.W. 
233, 85 Tex.Cr. 220, 4 A.L.R. 1308. 

48 C.J. p 890 note 83. 

10. Tex.—Urben v. State, 178 S.W. 
514, 77 Tex.Cr. 261. 

Admissibility of: 

Admissions and declarations by 
accused see Criminal Law § § 
730-738. 

Confessions see Criminal Law §§ 
816-843. 

11. Tex.—-Poulter v. State, 157 -S-W. 
166, 70 Tex.Cr. 197. 

48 C.J. p 891 note 87. 

12. Ill.—^People V. Niles, 133 N.E. 
252, 300 Ill. 458, 37 A.L.R. 1284. 

48 C.J. p 891 note 88. 

13- Or.—State v. Stilwell, 221 P. 
174, 109 Or. 643. 

14, Ala.—^Jordan v. State, 74 So. 

864, 16 Ala.App- 51. 

48 C.J. p 891 note 90. 
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Evidence not connected with, or having no bear¬ 
ing on, the guilt or innocence of accused should be 
rejected.^s Evidence showing the motive under¬ 
lying a prosecution for perjury is inadmissible. 

Retraction, Where accused relies on a retrac¬ 
tion as neutralizing his false testimony and bases 
at least a part of his retraction on the testimony 
of another witness, it has been held that he should 
be permitted to offer the whole of the other wit¬ 
ness’ testimony. When it has been shown that 
accused testified as charged, evidence that he sub¬ 
sequently testified the same way without being 
again sworn is admissible to show that he did not 
explain, qualify, or retract his former testimony.is 

§ 53. - Intent, Knowledge, and Motive 

Evidence tending to prave or disprove intent, knowl¬ 
edge, and motive is admissible. 

Since willfulness and a corrupt intent are essen¬ 
tial elements of perjury, evidence tending to prove 
such issues is admissible as going to the very sub¬ 
stance of the offense.19 Evidence to rebut the ex¬ 
istence of a corrupt intent is admissible in favor of 
accused,20 as, for example, that the statement was 


made through mistake^l or duress,22 or by advice of 
counsel,23 or because of loss of memory.24 

Knowledge, In order to show accused's knowl¬ 
edge of the falsity of his testimony or statement, 
the prosecution may introduce any proper evidence 
tending to show such knowledge ;25 and accused 
may, without knowledge of its falsity, offer evi¬ 
dence in proof of his good faith in making the 
statement.26 

Motive. Under and subject to the general rules 
stated in Criminal Law § 647, evidence to show the 
motive of accused for committing the perjury is 
admissible on behalf of the prosecution,27 which 
accused may rebut by proper evidence.28 

§ 54 , - Proceeding in Which Oath Ad¬ 

ministered 

In order to identify the case or proceeding in which 
the perjury is alleged to have been committed, the record 
or transcript of such case or proceeding, or other compe¬ 
tent evidence, has been held admissible. 

In order to identify the case or proceeding in 
which the perjury is alleged to have been commit¬ 
ted, the record or transcript of such case or pro¬ 
ceeding has been held admissible23 or under other 


15. IT.S.—Travis v. XJ, S., C.C.A, 
Okl.. 123 F.2d 268. 

Ga.—Williford v. State, 192 S.B. 93, 
56 Ga.App. 40. 

Tex.—Matelski v. State. 104 S.W. 

2d 44, 132 Tex.Cr. 344. 

48 C.J. p 891 notes 91, 92. 
evidence in support of unsound plea 
Documents offered solely in sup¬ 
port of defendant's plea of res judi¬ 
cata, which was not sound, was in¬ 
admissible.—^People V. Housman, 112 
P.2d 944, 44 Cal.App.2d 619, certio¬ 
rari denied Housman v. People of 
State of Cal., 62 S.Ct. 114, 314 U.S. 
660, 86 L.Ed. 529. 

16. Cal.—^People v. Casanova, 202 
P, 45. 54 Cal.App. 439. 

17. U.S.—Korris v. U. S., C.C.A. 
Neb., 86 P,2d 379, reversed on 
other grounds 57 S.Ct. 535, 300 U. 
S. 564, 81 L.Ed. 808. 

18. Ill.—Maynard v. State, 25 N.E. 
740, 135 Ill. 416. 

19. TJ.S.—Luse V. XJ. S., C-C.A.Cal., 
49 F.2d 241. 

Cal.—^People v. Darcy, 139 P.2d 118, 
59 Cal.App.2d 342. 

Fla.—Corpus Juris cited in Hall v. 
State, 187' So. 392, 403, =136 Fla. 
644. 

Tex.^-Carter v. State, 144 S.W.2d 
582, 140 Tex.Cr. 324. 

48 C.J. p 891 note 4. 

20. Conn.—'State v. Fasano, 177 A. 
376, 119 Conn,^ 455._ , 

Fla.—Corpus Juris cited in. Hall v. 


State. 187 So. 392, 405, 136 Fla. 
644. , , 

La.—State v. Serpas, 179 So. 1, 188‘ 
La. 1074. 

N.T.—People v. Kammerer, 267 N.T., 
S. 88, 240 App.Div. 852. 

48 C.J. p 891 note 5. 

Offer to correct 

Refusal of trial court to permit 
accused to testify that he was will-* 
ing on his second appearance on thef 
witness stand to correct false tes¬ 
timony given when first testifying, 
if he had been permitted to do so.- 
was not error where it appeared i 
that accused had said he wished to 
go on the stand the following day 
and make some further changes and 
was in effect told that he could 
make the changes at the time and 
not the next day and accused did 
not then avail himself of the oppor¬ 
tunity afforded.—^Norris v. XJ. S., C. 
C.A.Neb., 86 F.2d 379, reversed on 
other grounds 57 S.Ct. 535, 300 XJ. 
S. 564, 81 L.Ed. 808. 

21. Conn.—State v. Fasano, 177 A. 
376, 119 Conn. 455. 

48 C.J. p 892 note 6. 

22. Ala.—‘Carroll v. State, 78 So. 
717, 16 Ala,App. 454. 

Fla.—Corpus Juris cited in Hall v. 
State, 187 So. 392, 405, 136 Fla. 
644. * 

State’s rebuttal of own evidence 
Where state introduced testimony 
of accused at second trial to prove 
falsity of testimony at first trial' 
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and the testimony introduced includ¬ 
ed a statement by accused that he 
had testified at the first trial under 
duress, it has been held that the 
state could nevertheless introduce 
evidence to rebut accused's testi¬ 
mony as to duress.—Hall v. State 
187 So. 392, 136 Fla. 644. 

23. Ala.—^Hood V. State, 44 Ala. 83 

24. Mo.—State v. Coyne, 114 S.W. 
8, 214 Mo. 344, 21 L.R.A.,N.S., 993 

25. Pa.—Commonwealth v. Sumrak, 
25 A.2d 605, 148 Pa.Super. 412. 

48 C.J. p 892 note 11. 

26. Ariz.—^Ayers v. State, 178 P 
782, 20 Ariz. 189. 

48 C.J. p 892 note 12. 

27. D.C.—Behrle v. XJ. S.. 100 F.2iJ 

714, 69 App.D.C. 304. 

Ga.—^Harris v. State, 27 S.E.2d 63 
69 Ga.App. 872. 

48 C.J. p 892 note 14. 

28. La.—State v. Serpas, 179 So. 1, 
188 La. 1074. 

48 C.J. p 892 note 15. 

29/ Conn.—State v. Fasano, 177 A. 
376, 119 Conn. 455. 

Or.—Corpus Juris cited in State v. 
Reynolds, 100 P.2d 593, 598, 164 
Or. 446. 

48 C-J. p 892 note 1$. 

Completeness of judicial record la 
not in all cases essential to its ad¬ 
missibility.—State V. Fasano, 177 A. 
3-7’6, 119 Conn. 455. 

,Where final record in case has not 
‘been'made up'/the original'pleadings 
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circumstances other competent evidence,^® has been 
held admissible, although it has been held that the 
proceeding can be shown only by the record.^! 
It has been stated that the record is admissible “as 
inducement.’'32 The entire inducement can be 
made out without putting before the jury the result 
of the former trial,33 and the state can show the 
pendency of the cause wherein the perjury is al¬ 
leged to have been committed, by the pleadings, 
dockets, and minutes, supplemented by such oral 
testimony as may be needed.34 Accordingly, it has 
been held that evidence showing the verdict or 
judgment in the case in which the perjury is al¬ 
leged to have been committed is inadmissible 
but there is also authority to the contrary,al¬ 
though, where the judgment is admitted, the court 
should limit the effect of the evidence to the pur¬ 
pose of showing the trial of the case in which 
the perjury is alleged to have been committed and 
should tell the jury that it should not be considered 
as a circumstance tending to show that accused 
swore falsely on that trial.37 The record of some 


case other than that in which the perjury was com¬ 
mitted is inadmissible.38 

§ 55. -Jurisdiction and Authority to Ad¬ 

minister Oath 

Fop the purpose of showing the jurisdiction of the 
court, tribunal, or body to try or hear the case or investi¬ 
gate the matter concerning which perjury was committed, 
the record of the action or proceeding, or other compe¬ 
tent evidence, is admissible; the right of the officer ad¬ 
ministering the oath to act as such may be proved by 
parol evidence. 

For the purpose of showing the jurisdiction of 
the court, tribunal, or body to try or hear the case, 
in which or to investigate the matter concerning 
which the perjury was committed, the record of the 
action or proceeding,39 or other competent evi- 
dence,40 is admissible, and accused may introduce 
any competent evidence to show lack of jurisdic¬ 
tion."^^ Evidence that accused believed the stat¬ 
ute authorizing the taking of his testimony was 
imconstitutional has been held inadmissible.^^ 


and the rulings of the court and the 
judgment of the court in which the 
perjury is alleged to have been com¬ 
mitted have been held to be admis¬ 
sible.—Smith V. State, 15 So. 866. 
103 Ala. 57—48 C.J. p 893 note 21. 
Judgment roll 

(1) In prosecution for perjury, the 
judgment roll of the case in which 
the false swearing was committed is 
competent evidence.—People v. Horo¬ 
witz, 161 P.2d 833, 70 Cal.App.2d 
675. 

(2) So, in prosecution for false 
swearing based on defendant’s tes¬ 
timony in an accounting suit, admit¬ 
ting judgment roll in accounting 
suit in evidence was not prejudicial 
against accused, where trial court 
withdrew’ therefrom findings and de¬ 
cree and, in receiving judgment roll 
as evidence, stated that only pur¬ 
pose of introducing such record was 
to show that there was a case pend¬ 
ing as alleged in indictment.—State 
V. King, 103 P.2d 751, 165 Or. 26. 

deceiving iu evidence names of 
jurors in case in which accused tes¬ 
tified was improper.—State v. Olson, 
242 N.W. 348, 186 Minn. 45. 

30. Cal.—^People v. Reitz, 261 P. 
526, 86 Cal.App. 791, 

48 C.J. P 893 note 19. 

31. Ky.—Goslin v. Commonwealth, 
121 Ky. 698. 

Miss.—^Davis v. State, 43 So. 81, 90 
Miss. 56. 

48 C.J. p 893 note 20. 

32. Tenn.—^Davidson v. State, 3 S. 
W. 662, 22 Tex.App. 382. 

Expression ‘^as inducement” has 
been stated to relate only to proof 


of as much of the record as may be 
necessary to establish that there 
was a proper surrounding or setting 
for the alleged false statement, such 
as that there was a proceeding, un¬ 
der proper authority, in a proper in¬ 
stance, legal, and in conformity with 
the requirements of the law of the 
particular occurrence and jurisdic¬ 
tion.—Starnes v. State, 66 S.W.2d 
335, 125 Tex.Cr. 21. 

33. Tex.—Starnes v. State, supra. 

34. Tex.—Starnes v. State, supra. 

35. Minn.—State v. Olson, 242 N.W. 
348, 186 Minn. 45. 

Mo.—State v. Armstrong, 87 S.W. 

2d 164, 337 Mo. 967. 
Admissibility of ex-'idence showing 
verdict or judgment on issue of 
falsity or truth of statement see 
infra § 59. 

In Texas 

(1) The rule stated in the text 
has been followed.—Starnes v. State, 
66 S.W.2d 335, 125 Tex.Cr. 21. 

(2) However, in some decisions 
the judgment in the case wherein 
the perjury was alleged to have been 
committed has been held to be ad¬ 
missible.—Littlefield v. State, 5 S. 
W. 650, 24 Tex.App. 167—^Washing¬ 
ton V, State, 5 S.W. 119, 23 Tex.App. 
336—^Davidson v. State, 3 S.W. 662, 
22 Tex.App. 373—48 C.J. p 892 note 
18 [d]. 

(3) These cases have been said 
to have been decided without much 
analysis.—Starnes v. State, 66 S.W. 
2d 335, 125^ Tex.Cr. 21. 

(4) In each of these cases it was 
i held that while the judgment was 
i admissible as inducement, it should 
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not be admitted or considered in 
solving the question of whether per¬ 
jury was committed, and it was held 
that the trial court must tell the 
jury not to consider it for such lat¬ 
ter purpose, and failure to do so was 
held reversible error.—Littlefield v. 
State, 5 S.W. 650, 24 Tex.App. 167 
—Washington v. State, 5 S.W. 119, 
23 Tex.App. 336—Davidson v. State, 
3 'S.W. 662, 22 Tex.App. 373. 

(5) However, it has been stated 
that the admission of the judgment 
is so hurtful in its effect on the 
jury that the instruction to disre¬ 
gard it in arriving at the guilt of 
accused, which is made imperative 
in these cases, would be most doubt¬ 
ful of success.—Starnes v. State, 66 
S.W.2d 335, 125 Tex.Cr. 21. 

36. Ala.—Jordan v. State, 74 So. 
864, 16 Ala.App. 51. 

48 C.J. p 893 note 21. 

37. Ala.—Jordan v. State, supra. 

38- Ill.—Wilkinson v. People, 80 N. 

K 699, 226 Ill. 235. 

48 -C.J. P 893 note 22. 

39. Cal.—^People v. Reitz, 261 P. 
526, 86 Cal.App. 791. 

48 C.J. p 893 note 25. 

Jurisdiction of matter or proceed¬ 
ing as element of offense see su¬ 
pra § 22. 

40. Ga.—Ruff V. State, 86 S.B. 784, 
17 Ga.App. 337. 

48 C.J. p 893 note 26. 

41. Tex.—^Moss V. State, 83 S.W. 
829, 47 Tex.Cr. 459, 11 Ann.Cas. 
710. 

42. U.S.—Boehm v. U. S., C.C.A.Mo., 
123 P.2d 791, certiorari denied 62 
S.Ct. 626, 315 U.S. 800, 86 L.Ed. 
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The right of the officer administering the oath 
to act as such may be proved by parol evidence's 
or by the deputation showing his appointment^^ 
Evidence showing the right of a justice of the 
peace to preside over an inquest is admissible.'^^ 
Accused may introduce evidence to show that the 
officer was never legally appointed,^6 but, where 
perjury is assignable on an oath administered by a 
de facto officer, evidence impeaching his right to 
office is inadmissible.'^7 

§ 56. - Administration, Form, and Mak¬ 

ing of Oath 

Any competent evidence is admissible to prove the 
administration of the oath to the accused. 

Any competent evidence is admissible to prove 
the administration of the oath to accused, 
it is proper for the person who administered the 
oath so to testify and so also may one who saw 
the oath administered,so Where the services of 
an interpreter were required, he may testify that 
he was sworn as interpreter and interpreted the 
oath to accused.^! 'pbe subpoena docket^^ or ac^ 


cused’s signature to affidavits filed in the proceeding 
in which the perjury was committed^S is admissible 
to prove the fact that he was sworn as a witness in 
the case. Where the perjury is based on the veri¬ 
fication of a civil complaint, the complaint is ad¬ 
missible to show that it was verified by accused.5^ 
Where it is charged that accused was sworn by a 
particular officer or in a certain county, evidence 
is admissible to show that in fact he was sworn by 
a different officer's or in a different county.56 

§ 57 . - Materiality of Statement 

The materiality of the false testimony may be shown 
by the record of the proceedings in which it was given, or 
by any other competent evidence tending to show its ma¬ 
teriality. 

The materiality of the false testimony may be 
shown by the record of the proceedings in which 
the testimony was given,57 or by the testimony or 
other evidence there introduced,58 or by all or as 
much of the pleadings therein as show the issues,5 8 
or by any other competent evidence tending to 
show the testimony to be on a material issue.^O 


1200, rehearingr denied 63 S.Ct, 794, 
915 U.S. S28, 86 L.Ed. 1223. 

Legal provision for oath as element 
of offense see supra § 20. 

43. N.J.—State v. Monetti, 101 A. 
206, SON.J.Law 582. 

48 C.J. p 893 note 28. 

44. Tex.—^Mahon v. State, 79 S-W. 
28, 46 Tex.Cr. 234. 

45. Ala.—Carroll v. ' State, 78 So. 
717, 16 Ala.App. 454. 

46. K.T.—Lambert v. State, 76 N.T. 
220, 32 Am.R. 293. 

48 C.J. p 893 note 31. 

47. Kan.—State v. Williams, 60 P. 
1050, 61 Kan. 739, 58 P. 476. 60 
Kan. 837. 

48 G.J. p 893 note 83. 

Oath administered by de facto offi¬ 
cer as predicate for perjury charge 
see supra § 24. 

43. Cal.—People v. Reitz, 261 P. 526, 
86 CaLApp. 791. 

48 C.J. p 893 note 35. 

49. Fla.—^Markey v. State, 37 So. 53, 
47 Pla. 38. 

Wash.—State v. Miller, 141 P. 293, 
80 Wash. 75. 

50. 'Cal.—^People v. Reitz, 261 p. 526, 
86 CaLApp, 791. 

48 C.J. p 894 note 37. 

61. Tex.—Trevinio v. State, 88 S.W. 
356, 48 Tex.Cr. 350. 

52. Ala.—Smith v. State, 15 So. 866, 
103 Ala. 57—^Hannegan v. State, 59 
So. 376, 5 AIa.App. 142. 

53. U.S —Schmidt v. U. S., Wash., i 

133 P. 257, 66 C.C.A. 389. ' | 


64. Wis.—^Lappley v. State, 174 N. 
W. 913, 170 Wis. 356, 7 A.L.R. 1279. 

55. Tex.—^Jefferson v. State, Cr., 29 
S.W. 1090. 

I 48 C.J. p 894 note 42. 

56. Yt.—State v. Chamberlin, 30 Yt. 
559. 

[ 57. Ga.—Co 2 ?pus Juris guoted in 
j Clackum v. State, 189 S.E. 397, 402, 
55 Ga.App, 44. 

Yt.—Corpus Juris cited in State v. 

Bissell, 170 A. 102, 108, 106 Yt. 

S SO. 

48 C.J. p 894 note 46. 

Materiality of statement as element 
of offense see supra §§ 9—16. 
Instructions given in former pro¬ 
ceedings are admissible to show ma¬ 
teriality of accused's statement.— 
State V. Mutch, 255 N.W. 643, 218 
Iowa 1176. 

58. Conn.—State v. Fasano, 177 A. 

[ 376, 119 Conn. 455. 

Ga.—Corpus Juris guoted in Clack¬ 
um V. State, 189 S.E. 397, 402, 55 
Ga.App. 44. 

Mass.—Commonwealth v. Aronson, 
146 N.E. 14, 250 Mass. 521. 

Vt.—Corpus Juris cited in State v. 

Bissell, 170 A. 102, 108, 106 Vt. 80. 
48 C.J. p 894 note 47. 

The state of the cause In the ac¬ 
tion in which alleged false testimony 
was given may be proved to show 
materiality of testimony.—People v. 
Low Ting, 66 P.2d 211, 20 Cal.App.2d 
39. 

Testimony of court reporter, who 
took shorthand notes of testimony 
and who used notes naerely for re¬ 
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freshment of recollection, concern¬ 
ing testimony of witnesses in case in 
which perjury was alleged to have 
been committed was admissible to 
prove that defendant's testimony 
therein was material, although wit¬ 
nesses were not shown to have been 
deceased, out of the state, or unable 
to attend perjury trial, and was not 
inadmissible as violating defendant's 
constitutional right to confront wit^ 
nesses, especially where accuracy of 
notes was not challenged anc re¬ 
porter merely vouched that witness¬ 
es had testified in case.—State v. 
Reynolds, lOO P.2d 593, 164 Or. 446. 
Theater program 

Where perjury prosecution was 
based on defendant's testimony at 
prosecution for kidnapping for pur¬ 
pose of robbery that alleged kidnap¬ 
per was with defendant at theater 
on night of alleged crime, theater 
programs offered in evidence by de¬ 
fendant at tr^al of kidnapper were 
admissible in perjury prosecution to 
prove that defendant testified wil¬ 
fully and falsely to a matter ma¬ 
terial to issues presented in the kid¬ 
napping prosecution.—People v. Tol- 
machoff, 138 P.2d 61, 58 CaLApp.2d 
815. 

59. Ga.—Corpus Juris guoted in 
Clackum v. State, 189 S.R 397, 402, 
55 Ga.App. 44. 

Iowa.—State v. Mutch, 255 N.W. 643, 
218 Iowa 1176. 

-48 C.J. p 894 note 48. 

60. U.S.—Boehm v. U. S., C.C.A.Mo., 
123 P.2d 791, certiorari denied 62 
S.Ct. 626, 315 U.S, 800, 86 L.Ed. 
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Testimony aliunde the record showing the state 
of the cause at the time the alleged false testimony 
was introduced is admissible to demonstrate the 
materiality of the testimony.^l When the opening 
statement of counsel presented an issue of fact to 
the jury, it is admissible to show the materiality of 
the false testimony given in support of it.^^ The 
opinion of a witness who heard the testimony is not 
admissible as evidence to prove its materiality or 
lack of materiality,®^ and evidence, offered by 
defendant to show immateriality of his false testi¬ 
mony, that has or can have no effect -or bearing 
on the materiality is inadmissible.®^ 

§ 58. - Matter Sworn to 

Any competent evidence tending to prove that the ac¬ 
cused made the statement assigned as perjury is admis¬ 
sible. 

Where la person is indicted for perjury, any 
competent evidence tending to prove that accused 
made the statement in which the prosecution charg¬ 
es that he committed perjury is admissible,®® pro¬ 
vided the matter assigned as perjury was mate¬ 


rial.®® W'hat accused swore to may be proved by 
parol evidence,®7 although such testimony was not 
reduced to writing®® or signed®^ as required by 
statute. The statements made may be proved by 
anyone who heard them,*^® including the court re¬ 
porter or stenographer,"! the presiding judge,^ 
juror,'^3 a witness,or an attorney.*^® Notes or 
memoranda of the testimony may be used to refresh 
the memory of a witness'^® and, when properly 
proved to have been taken accurately, may be re¬ 
ceived as evidence of the testimony given at the 
former trial.'^'^ The statements made may also be 
proved by the introduction of the transcript of 
the testimony;”^® and such portions of the record as 
are necessary to show what the false testimony 
was may be read by the court reporter.^® Under 
some circumstances the affidavit of another person 
is admissible for the purpose of showing what the 
prisoner swore to.®® The fact that a witness is un¬ 
able to give the entire testimony given by accused 
does not prevent him from testifying to the par¬ 
ticular part of his testimony on which the perjury 
is assigned.®! Accused may introduce parts of his 


1200, rehearing denied 62 S.Ct. 794, 
315 U.S. 828, 86 L.Ed. 1223. 

Cal.—^People v. Tolmachoff, 138 P. 

2d 61, 58 Cal.App.2d 815. 

Ga.—Corpus Juris guoted In Clackum 
V. State. 189 S.E. 397, 402, 55 Ga. 
App. 44. 

Or.—State v. Reynolds, 100 P.2d 593, 
164 Or. 446. 

48 C.J. p 894 note 49. 

61. Or.—State v. Stilwell. 221 P. 
174, 109 Or. 643—State v. Kalyton, 
45 P. 756, 29 Or. 375. 

62. Ohio.—Ruch v. State, 34 Ohio 
Cir.Ct. 675, 2 Ohio App. 150. 

63. Tex.—Foster v. State, 22 S.W. 
21, 32 Tex.Cr. 39—^Washington v. 
State. 5 S.W. 119. 23 Tex,App. 336. 

64. Cal.—People v. Collins, 92 P. 
513, 6 Cal.App. 492. 

Conn.—State v. Pasano, 177 A, 376, 
119 Conn. 455. 

65. Ga.—Harris v. State, 27 S.E.2d 
51, 69 Ga.App. 872. 

66. U.S.—Woolley v. U. S., C.C.A. 
Cal., 97 F.2d 258, certiorari denied 
59 S.Ct. 73, 305 U.S. 614. 83 L..Ed, 
391. 

Testimony held inadmissible 

Where perjury was predicated on 
testimony by accused in trial of per¬ 
son charged with accepting bribe 
that he had not pointed out such per¬ 
son before the grand jury as the per¬ 
son to whom he had paid the bribe, 
rather than on testimony in the 
bribery trial that defendant in that 
case was not the bribe taker, tes¬ 
timony that accused had sworn that 
he had not pointed out before the 
grand jury the person charged with 

70 C, J,S.—34 


accepting a bribe as the person to 
whom he had paid the bribe was in¬ 
admissible as not material in the 
case in which it was given.—Gray v. 
State, 104 S.W.2d 521, 132 Tex.Cr. 
308. 

67. N.Y.—People v. Miro, 271 N.Y. 
S. 341, 151 Misc. 164. 

48 C.J. p 894 note 55. 

68. Cal.—^People v. Curtis, 50 Cal. 
95. 

Tex.—Stanley v. State, Cr., 74 S.W. 
318. 

69. Or.—State v. Woolridge, 78 P. 
333, 45 Or. 389. 

70. N.Y.—People v. Miro, 271 N.Y. 
■S. 341, 151 Misc. 164. 

71. Ala.—Riley v. State, 155 So. 
882, 26 Ala.App. 203. 

Fla.—Corpus Juris cited in Hall v. 
State, 187 So. 392, 403, 136 Fla. 
644. 

N.Y.—People v. Miro, 271 N.Y.S. 341, 
151 Misc. 164. 

48 C.J. P 895 note 58. 

72. N.Y.—People v. Miro, supra. 

48 C.J. p 895 note 59. 

73. N.Y.—^People v. Miro, supra. 
Grand juror 

Ind.—Maddox v. State, 12 N.E.2d 947, 
213 Ind. 537. 

74. Ala.—Riley v. State, 155 So. 882, 
26 Ala.App. 203. 

N.Y.—People V. Miro, 271 N.Y.S. 341, 
151 Misc. 164. 

75. N.Y.—^People v. Miro, supra. 

76. Ala.—Riley v. State, 155 So. 882, 
26 Ala.App. 203. 

N.Y.—People v. Miro, 271 N.Y.S. ^41, 
151‘Misc. 164. 
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77- N.Y.—People v, Miro, supra. 

78- Fla.—Corpus Juris cited in Hill 
V. State, 187 So. 392, 403, 136 Fla. 
644. 

48 C.J. p 895 note 60. 

Permitting reporter to detail from 
his notes testimony of defendant 
was not error, where court reporter 
testified that he made notes and 
kne\v them to be correct transcrip¬ 
tion of defendant’s testimony, not¬ 
withstanding he had no recollection 
of testimony independent of notes.— 
Clackum v. State, 189 S.E. 397, 55 Ga. 
App. 44. 

YoXunteered testimony 

Evidence of allegedly false materi¬ 
al testimony, not responsive to the 
questions asked but voluntarily giv¬ 
en by accused, was admissible in his 
trial for perjury.—Woolley v. U. S., 
C.C.A.Cal., 97 F.2d 258, certiorari 
denied 59 S.Ct. 73, 305 U.S. 614, 83 
L..Ed. 391. 

79. Fla.—Corpus Juris cited iu 
Hall V. State, 187 So. 392, 403, 136 
Fla. 644. 

N.M.—State v. Archuleta, 217 P. 619, 
29 N.M. 25. 

Entire evidence held inadmissible 
Permitting stenographer to read 
from memorandum entire evidence 
I of accused given on former trial was 
error, since evidence should have 
been limited to specific averment^ 
in indictment.—^Riley v. State, 155 
I So. 882, 26 Ala.App, 203. 

sa. D.C.—U. S. V. Buete, C.C., 24 F. 
Oas.No 14,680a, 2 Hayw. & H. 49. 

81. Mass.—Commonwealth v. Shoo- 
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iestimony not introduced Ly the prosecution to ex¬ 
plain or qualify the prosecution’s testimony.^2 

Failure to advise of constitutional privilege. 
Failure to advise accused when appearing before 
.a grand jury of his constitutional right to refuse 
to answer questions on the ground of self-incrimi¬ 
nation has been held not to render the testimony 
given before the grand jury inadmissible.^^ 

§ 59. — Falsity or Truth of Statement 

The falsity of the statement made by the accused may 
too shown by any evidence which is competent against 
!him, such as statements made by him which conflict with 
ih© statement assigned as perjury. 

The falsity of the statement made by accused may 
be shown by any evidence which is competent 


against him,84 such as statements either verbal or 
in writing, under oath or unsworn, which conflict 
with the statement on which the indictment or in¬ 
formation is founded,85 and matters constituting a 
part of the res gestse of the fact or issue in respect 
of which accused testified falsely.86 The truth of 
the matter wherein perjury is assigned is admissi¬ 
ble only as evidence in support of the allegation 
of falsity.87 The record of the proceeding in which 
the perjury was committed88 or evidence of the 
result thereof89 ordinarily is inadmissible to show 
truth or falsity. Where, however, the perjury as¬ 
signed is in swearing to an alibi of another charged 
with a crime, it has been held that positive evi¬ 
dence of the guilt of the person in whose favor he 
swore falsely may be shown to establish the falsity 


.fihanian, 96 N.E. 70, 210 Mass. 123, 
Ann.Cas.l912C 1073. 

48 C.J. p 895 note 63. 

82. Pa.—Commonwealth v. Baltos- 
ser, 14 Pa.Dist, & Co. 42, 33 Dauph. 
Co. 297. 

83. Mich.—People v. Smith, 241 K. 
W. 186, 257 Mich. 319. 

84. U.S.—U. S. V. Preundlich, C.C.A. 
N.T., 95 P.2d 376—Lipscomb v. U. 
'S., C.C.A.Okl., 33 F.2d 33—Jacobs 
•V. U. S., C.C.A.Mich., 31 F.2d 608. 
certiorari denied 49 S.Ct. 483, 279 
U.S. 869, 73 L.Ed. 1006. 

Ark.—Cockrum v. State, 52 S.W.2d 
642, 186 Ark. 14. 

Cal.=—^People v. Tolmachoff, 138 P.2d 
61, 58 Cal.App.2d 815—^People v. 
Macken, 89 P.2d 173, 32 Cal,App.2d 
j31—People V. Layman, 4 P.2d 244, 
'117 Cal.App. 476. 

Me.—State v. True, 189 A. 831, 135 
Me, 96. 

N.J.—State V. Serlinsky, 181 A. 147, 
115 N.JLaw 560. 

pr.—State v. Reynolds, 100 P.2d 593, 
164 Or, 446. 

Tex.—Castro v. State, 60 S.W.2d 211, 
124 Tex.Cr. 13—Payne v. State, 34 
S.W.2d 273, 116 Tex.Cr. 538. 

■Vt.—State Y. Woolley, 192 A. 1, 109 
Vt. 53. 

Wash.—State v. Ingrels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingrels V, State of Washington, 61 
^.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460—State v, Uodd, 74 P.2d 497, 
193 Wash. 26, 

48 C.J. p 895 note 66. 

95. Ala.-r-r'Williams v. State, 41 So. 
2d 605, 34 Ala.App. 462, certiorari 
denied 41 So.2d 60S, 252 Ala. 445. 

Cal.—J?epple v. Housman, 112 P.2d 
944, 44 Cal.App.2d 619, certiorari 
denied Housman v. People of State 
of California, 62 S.Ct. 114, 314 U.S. 
660, 86 L.Ed. 529. 

p.C.—Behrle v. U. S., 100 F.2d 714, 
§9 App.B.C, 304. i 


Fla.—Hall v. State, 187 So. 392, 136 
Fla. 644. 

Ind.—^Maddox v. State, 12 N.E.2d 947, 
213 Ind. 537. 

Idaho.—State v. Terry, 295 P. 427, 50 
Idaho 283. 

Me.—State v. True, 189 A. 831, 135 
Me. 96. 

Mich.—People v. Miller, 246 N.W. 
678. 261 Mich. 598. 

Vt—State V. Woolley, 192 A. 1, 109 
Vt 53. 

48 C.J. p 895 note 67. 

Proof of corpus delicti 

Proof of contradictory statement 
was admissible to prove the corpus 
delicti, as against contention that it 
was in the nature of a confession 
and inadmissible until after proof 
of the corpus delicti.—Common¬ 
wealth V. Sumrak, 25 A.2d 605, 148 
Pa. Super. 412. 

Full statement 

In prosecution for giving perjured 
testimony at first prosecution, ac¬ 
cused’s testimony at second prose¬ 
cution allegedly showing falsity of 
his testimony at first prosecution 
was admissive in full, including 
that which was incriminating as well 
as that which was advantageous to 
accused.—^Hall v. State, 187 So. 392, 
136 Fla. 644. 

Testimony given after a purport¬ 
ed grant of immunity on oral motion 
of amicus curiae to the grand jury 
was admissible as tending to prove 
that accused testified falsely at a 
subseauent trial, notwithstanding il¬ 
legality of the grant of immunity.— 
People V, Woodson, 15 N.W.2d 679, 
309 Mich, 391, 157 A.L.R. 419, certio¬ 
rari denied 65 S.Ct 713, 324 U.S. 853, 
89 L.Ed. 1413. 

86. Or.—State v. Reynolds, 100 P. 

2d 593, 164 Or. 446. 

48 C.J. p 896 note 68. 

Judgment of guilty of possessing 
intoxicating liguors on verdict of 
guilty as charged in indictment al¬ 
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leging possession thereof for pur¬ 
pose of sale was not inadmissible in 
trial for perjury in swearing that 
accused was never convicted of fel¬ 
ony, although not describing offense 
completely; and court properly per¬ 
mitted state to withdraw incorrect 
copy of judgment, admitted correct 
certified copy thereof, and refused 
to permit accused to reintroduce 
original copy.—'Castro v. State, 60 
S.W.2d 211, 124 Tex.Cr. 13. 
Bescxiption of meeting room 

In prosecution for perjury where 
indictment charged that accused 
falsely swore that he did not see or 
confer with certain persons on a cer¬ 
tain date, testimony of one of per¬ 
sons that he saw pictures of labor 
conventions on walls of accused’s 
office and had conversed with ac¬ 
cused concerning individuals in pic¬ 
tures was admissible to prove that 
he was present in accused’s office at 
time in question.—State v. Reynolds, 
100 P.2d 593, 164 Or. 446. 

Statement of accused procured by 
promises and threats 

In prosecution for perjury, alleg¬ 
edly consisting of testimony that 
witness had not made a certain 
statement, admitting evidence that 
accused actually made such state¬ 
ment, despite his offer to prove that 
statement was procured by promis¬ 
es and threats, was not error, since 
truth or falsity of the statement it¬ 
self was immaterial.—O’Brien v. U. 
S., 99 F.2d 368, 69 App.D.C. 135, cer¬ 
tiorari denied 59 S.Ct. 95, 305 U.S. 
562, 83 L.Ed. 354. 

87. U.S.—Sharron v. U. S., C.C.A.N. 

Y.. 11 F.2d 689. 

88. Utah.—State v. Justesen, 99 p. 

456. 35 Utah 105. 

48 C.J. p 891 note 1. 

89. Minn.—State v, Olson, 242 K.W. 

348, 186 Minn. 45. 

48 C.J. p 896 note 70. 
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of the testimony.90 Although there is some au¬ 
thority to the contrary,91 it has been held that con¬ 
fessions of guilt by such person made in the ab¬ 
sence of the person charged with perjur^92 or such 
person’s acts or conduct in the nature of declara¬ 
tions or admissions of guilt^s are inadmissible. 

In order to prove the truth of the statement or 
testimony assigned as perjury and rebut the prose¬ 
cution’s evidence of falsity, accused is entitled to 
introduce any competent and relevant evidence.®^ 

§ 60. Weight and Sufficiency of Evidence 

Clear and convincing evidence showing to a moral 


certainty and beyond a reasonable doubt that the accused 
committed perjury is necessary to sustain a conviction, 
and in some jurisdictions circumstantial evidence alone 
is insufficient. 

In order to sustain a conviction it must be shown 
by clear and convincing evidence's to a moral cer¬ 
tainty 9 6 and be^^ond a reasonable doubt97 that ac¬ 
cused committed perjury. Evidence which is mere¬ 
ly probable or credible is insufficient to sustain a 
conviction.98 Every assignment of perjury charged 
in the indictment need not be established, but suffi¬ 
cient proof of one of them will sustain a convic- 
tion.99 Illustrations of evidence held to be suffi¬ 
cient! or insufficient^ to support a conviction will 


90. Ind.—Galloway v. Stale, 29 Ind. 
442. 

Tex.—McCoy v. State, Cr., 73 S.W. 
1057. 

91. Tex.—Martin v. State, 26 S.W. 
400. 33 Tex.Cr. 317. 

92. Miss.—Brown v. State, 57 Miss. 
424. 

Wyo.—Reavis v. State, 44 P. 62, 6 
Wyo. 240. 

93. Ind.—Galloway v. State, 29 Ind. 
442. 

94. Tex.—Hardin v. State, 117 S.W. 
974, 55 Tex.Cr. 631. 

48 C.J. p 896 note 75. 

It was proper for state to cross- 
examine witness offeringr testimony 
supporting accused.—Brinkley v. 

State, Tex.'Cr., 228 S.W.2d 522. 
Evidence held incompetent, irrele¬ 
vant, or immaterial 
Wash.—State v. Melson, 66 P.2d 710, 
186 Wash. 8. 

48 C.Jr. P 896 note 76. 

95. U.S.—Smith v. U. S., C.C.A.Ohio, 
169 F.2d 118—Phair v. XJ. S., C.C. 
A.lSr.J.. 60 F.2d 953. 

Number of witnesses and corrobora¬ 
tion see infra §§ 68-70. 

Substantial evidence excluding ev¬ 
ery other hypothesis than that of 
guilt is necessary to sustain a con¬ 
viction for perjury.—^Fotie v. U. S., 
C.C.A.MO., 137 F.2d 831. 

96- U.S.—Smith v. U. S., C.C.A.Ohio, 

169 P.2d 118. 

97. U.S.—Smith v. U. S., supra. 

Wis.—State v. Evans, 282 N-W. 555, 

229 Wis. 405. 

48 C.J. p 896 note 79. 

98. U.S.—^Fotie V. U. S., C.C.A.Mo., 
137 F.2d 831—Phair v. U, S., C.C. 
A.N.J., 60 F.2d 953. 

99- U.S.—Seymour v. U. iS., C.C.A. 

Neb., 77 P.2d 577, 99 A,L.R. 880. 
Cal.—^People v. Pustau, 103*P.2d 224, 
39 Cal.App.2d 407. 

Wash—State v. Dodd, 74 P.2d 497, 
193 Wash. 26. 

1. U.S.—U. S. V. Seavey, C.A.Pa., 

180 F.2d 837, certiorari denied 
Seavey v- U. S., 70 S.Ct. 1023, 339 

U.S. 979, 94 D.Ed.-^Flynn v. 


U. S., C.ACal., 172 P.2d 12, cer¬ 
tiorari denied 69 S.Ct. 1499, 337 
U.S. 944, 93 L.Ed. 1747—Hart v. U. 
S., C-C.A.Wash.. 131 F.2d 59— 
Boehm v. U. S., C.C.A.Mo., 123 P. 
2d 791, certiorari denied 62 S.Ct. 
626, 315 U.S. 800, 86 L.Ed. 1200, 
rehearing denied 62 S.Ct. 794, 315 

U. S. 828, 86 L.Bd. 1223—U. S. v. 
Buckner, C.C,A.N.Y., 118 F.2d 468 
—U. S. V. Mascuch, C.C.A.N.T., 111 
P.2d 602, certiorari denied Mascuch 

V. U. S., 61 S.Ct. 14, 311 U.S. 650, 
85 L.Ed. 416—Seymour v. U. S., 
C.C,A.Neb., 77 P.2d 577, 99 A.L.R. 
880—^Duncan v. U. S., C.C.ACal., 
68 P.2d 136, certiorari denied 54 
S.Ct. 780, 292 U.S. 646, 78 L.Ed. 
1497—Jordan v. U. S., C.C.A.N.C., 
60 P.2d 4, certiorari denied 53 S. 
Ct. 84, 287 U.S. 633, 77 L.Ed. 549— 
Shallas v. U. S., C.C.A.Idaho, 37 
F.2d,692. 

Ark.—^Bryant v. State, 185 S.W.2d 
280, 208 Ark. 192. 

Cal.—^People v. Agnew, 176 P.2d 724, 
77 Cal.App.2d 748—People v. Tee¬ 
ny, 128 P.2d 146, 53 Cal.App.2d 474 
—^People v. Housman, 112 P.2d 
944, 44 Cal.App.2d 619, certiorari' 
denied Housman v. People of State 
of California, 62 S.Ct. 114, 314 U. 
S. 660, 86 L.Ed. 529—People v. 
Pustau, 103 P.2d 224, 39 Cal.App. 
2d 407—People v. Hickey, 61 P.2d 
632, 16 Cal.App.2d 726—^People v. 
Walsh, 58 P.2d 740, 14 Cal.App.2d 
511. 

Fla.—^McKay v. State, 37 So.2d 698— 
West V. State, 6 So.2d 7, 149 Pleu 
436. 

Ga.—Harris v. State, 27 S.E.2d 51, 69 
Ga.App. 872—Bauknight v. State, 
24 S.E.2d 217, 68 Ga.App. 813— 
Clackum v. State, 189 S.E. 397, 55 
Ga.App. 44. 

Ky.—Cardwell v. Commonwealth, 33 
S,W.2d 695, 236 Ky. 676—Jones v. 
Commonwealth, 18 S.W.2d 287, 230 
Ky. 24, 

Mass.—rCommonwealth v. Gale, 57 N. 

B.2d 918, 317 Mass. 274. 

Mich.—People v. Woodson, 15 N.W. 
2d 679, 309 Mich. 391, 157 A.L.R. 
419, certiorari denied 65 S.Ct. 713; 
324 U.S. 853, 89 L.Ed. 1413. 
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Minn,—State v. Soltau, 2 N.W.2d 155, 
212 Minn. 20—State v. Olson, 242 
N.W. 348, 186 Minn. 45. 

Miss.—Slade v. State, 119 So. 355. 
Mo.—State v. Kaempfer, 119 S.W.2d 
294, 342 Mo. 1007. 

N.J.—State V. Kowalczyk, 68 A. 2d 
835, 3 N.J, 51. 

N.T.—People v. Tait, 255 N.T.S. 455, 
234 App.Div. 433, affirmed 182 N. 
E. 197, 259 N.Y. 599. 

N.C.—State v. Webb, 45 S.E.2d 345, 
228 N.C. 304—State v. Hill, 32 S. 
E.2d 268, 224 N.C. 782. 

Okl.—Harrington v. State, 24 P.2d 
298, 55 Okl.Cr. 36—White v. State, 
292 P. 369, 48 Okl.Cr. 387. 

Or.—State v. King, 103 P.2d 751, 165 
Or. 26—State v. Reynolds, 100 P. 
2d 593, 164 Or. 446. 

Pa.—Commonwealth v. Sumrak, 25 
A.2d 605, 148 Pa.Super. 412—Com¬ 
monwealth V. Middleton, 4 A.2d 
533, 134 Pa.Super. 573. 

S.D.—State v. Reidt, 229 N.W. 398, 
56 S.D. 539. 

Tex.—Galindo v. State, 89 S.W.2d 
990, 129 Tex.Cr. 532. 

Vt.—State V. Bissell, 170 A 102, 106 
Vt. 80. 

Va.—Slayton v. Commonwealth, 38 
S.E.2d 485, 185 Va. 371—Robinson 

V. Commonwealth, 183 S.E. 254, 
165 Va. 876. 

Wash.—State v. Ingels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct. 318, 311 U.S. 708, 85 L.Ed. 
460. 

48 C.J. p 896 note 80. 

Conviction held not flagrantly 
against evidence 

Ky.—Goins v. Commonwealth, 63 S. 

W. 2d 794, 250 Ky. 636—Wheeler v. 
Commonwealth, 59 S.W.2d 992, 248 
Ky. 728—^Morgan v. Common¬ 
wealth, 45 SW.2d 850, 242 Ky. 
116, 

Conviction held not result of pas¬ 
sion 

Iowa.—State v. Bowers, 227 N.W. 
124, 208 Iowa 1321. 

.U.S.—Fotie V. U. S., C.C.A.Mc.» 
137 F.2d 831—U. S. v. Otto, C.C.A 
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be found in the notes. 

Circumstantial evidence alone may, in some ju¬ 
risdictions, be sufficient,^ where such evidence is 
sufficient to establish guilt beyond a reasonable 
doubt but the circumstances must be consistent 
with guilt and inconsistent with innocence.^ In 
other jurisdictions it has been held that direct evi¬ 
dence is necessary,® and that circumstantial evi¬ 
dence alone is insufficient,*^ at least whenever the 
subject matter is susceptible of direct proof.® 

Documentary evidence with circumstances show¬ 
ing corrupt intent may, in some jurisdictions, dis¬ 
pense with the necessity of testimony by a living 
witness,9 but it has been held that the documentary 
evidence must be equally as clear and convincing 
as oral evidence,^® and must be direct and posi- 
tive.^^ 

§ 61. - Intent and Knowledge of Falsity 

In order to convict of perjury it must be shown be¬ 


yond a reasonable doubt that the statement of the ac¬ 
cused assigned as perjury was given willfully and cor- 
ruptly and with knowledge of its falsity. 

In order to convict of perjury it must be shown 
beyond a reasonable doubt that the statement of 
accused assigned as perjury was given willfully and 
corruptlyi2 and with knowledge of the falsity of 
the matter sworn The requisite criminal in- 

tent^^ and knowledge of the falsity of the matter 
sworn to^® may be shown by circumstantial evi¬ 
dence. 

§ 52. -Proceedings in Which Oath Was 

Administered 

Evidence sufficient to identify the proceedings in 
which perjury was committed must be Introduced by the 
prosecution, and it has been held that, in order to con¬ 
vict of perjury committed on the trial of a proceeding in 
a court of record, the record of the case or a duly au¬ 
thenticated transcript thereof Is necessary to prove the 
judicial proceeding in the course of which the alleged per. 
jury was committed unless such formal proof is waived. 


N.Y., 54 F.2a 277—^Khin v. U. S., 
C.C.A.N.J., 47 F.2<i 740. 

Cal.—People v, planer, 72 P.2d 767, 
23 Cal.App.3d 251. 

Fla.—Conran v. State, 17 So.2d 82, 
154 Fla. 227—^Keir v. State, 11 So. 
2d 886, 152 Fla. 389. 

Ill.—People V. Fudsre, 174 N.E. 875, 
342 Ill. 574. 

Ky.—Jewell v. Commonwealth, 178 

S.W.2d 415, 296 Ky. 718—Sams v. 
Commonwealth, 172 S.W.2d 44, 294 
Ky. 436—Thompson v. Common¬ 
wealth, 40 S.W.2d 287, 239 Ky. 627 
—^Pancake v. Commonwealth, 34 
S.W.2d 735, 237 Ky. 1. 

Miss.—^Wilson v. State, 199 So. 270. 

N.T.—People V. 'Smilen, 42 l'r.T.S.2d 
65, 266 App.Div. 267—^People v. 

Stiglin. 264 N.Y.S. 832, 238 App. 
Div. 407. 

IT.G.—State V. Smith, 52 S.E.2d 348, 
230 N.C. 198. 

Okl.—Scott V. State. 92 P.2d 847, 66 
Okl.Cr. 441—^Dtinkin v. State, 7 P. 
2d 912, 53 Okl.Cr. 116. 

Tex.—King v. State, 16 S.W.2d 1072, 
112 Tex.Cr. 425. 

Wash.—State v. Dodd, 74 P.2d 497, 
193 Wash. 26. 

48 C.J. p 897 note 81. 

3. Tex.—Bell v. State, 161 S.'W'.2d 
109, 144 Tex.Cr. 106—^King v. 

State, 16 S.W.2d 1072, 112 Tex.Cr. 
425. 

48 C.J. P 897 note 85. 

Sufficiency of circumstantial evi¬ 
dence to fulfill requirement of cor¬ 
roboration see infra § 70. 

False swearing 

Or.—State v. King, 103 P.2d 751, 165 
Or. 26. 

Well-considered opinion 

Vt.—State V, Woolley, 192 A. 1, 109 
Vt. 53. 


,4. Minn.—State v. Storey, 182 N.W. 
613, 148 Minn, 398, 15 A.L,.R. 629. 

5. Mo.—State v. Faulkner, 75 S.W. 
116, 175 Mo. 546. 

Nev.—State v. Cerfoglio, 205 P. 791, 
213 P, 102, 46 Nev. 332, 27 A.Li.R. 
848. 

6. XJ.S.—Radomsky v. U. S., C.A. 
Wash., 180 P.2d 781—Smith v. U. 
S., C.C.A.Ohio, 169 F.2d 118—Clay¬ 
ton V. U. S., €.C.A.W.Va., 284 F. 
537—Allen v. U, S., C.C.A.3Sr.C., 194 
F. 664, 39 L..R.A.,N,S., 385. 

7. U.S.—^Radomsky v. U. S., C.A. 
Wash., 180 F.2d 781—U, S. v. Har¬ 
ris, D.C.N.J., 36 F.Supp. 877, re¬ 
versed on other grounds 61 S.Ct. 
217, 311 U.S. 292, 85 L.Ed. 196— 
Clayton v. U. S., •C.C.A.W.Va., 284 
p. 537—Allen v. U. S., C.C.A.N.C., 
194 F. 664, 39 L.R.A..N.S., 385. 

48 C.J. p 897 note 90. 

8. U.S.—U. S. v. Otto, C.C.A.N,Ym 
54 F.2d 277. 

9. U.S.—U. S. V. Palese, C.C.A.Del., 
133 F.2d 600—Phair v. XJ. S., C.C.A. 
N.J., 60 P.2d 953. 

48 C.J. p 897 note 83. 

10. U.S,—Sullivan v. U. S., Mass., 
161 F. 253, 8SC.C.A. 289. 

48 C.J, p 897 note 84. 

11. U.S.—^Radomsky v. tJ. S., C.A. 
Wash., ISO F.2d 781. 

12. U.S.—^Smith v, U. S., C.C.A-Ohio, 
169 F.2d 118. 

N.Y.—People v. Samuels, 31 N.E,2d 
753, 284 N.Y. 410. 

48 C.J. p 897 note 93, 

Evidence held snflcient 

(1) To show that false statement 
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was made intentionally and will¬ 
fully. 

Gal.—People v. Darcy, 139 P.2d 118, 
59 Cal.App.2d 342—People v. Tol- 
machoff, 138 P.2d 61, 58 Cal.App.2d 
815. 

N.J.—State V. Harris, 38 A.2d 686, 
132 N.J.Law 64. 

Ohio.—State v. Studer, 7 N.E.2d 671, 
54 Ohio App. 417. 

Pa.—Commonwealth v. Antico, 22 A. 
2d 204, 146 Pa.Super. 293. 

(2) To show corrupt intent.—Iden 
V. State, 199 N.W. 734, 112 Neb. 454 
—48 C.J. p 897 note 93 [a]. 

Evidence held insufficient 

(1) To show that false statement 
was made intentionally and willfully. 
—People V. Samuels, 31 N.E.2d 753, 
284 N.Y, 410. 

(2) To show corrupt intent.— 
Fields V. State. 114 So. 317, 94 Fla. 
490—48 C.J. .p 897 note 93 [b]. 

13. U.S.—Fotie V. U. S., C.O.A.Mo., 
137 F.2d 831. 

D.C.—Behrle v. U. S., 100 F.2d 714, 
69 APP.D.C, 304. 

N.Y.—^People v. Samuels, 31 N,E.2d 
753, 284 N.Y. 410. 

48 C.J. P 897 note 94. 

Evideime held sufficient 

To show knowledge of falsity. 
U.S.—Seymour v. U. S., C.C.A.Neb., 
77 P.2d 577, 99 A.U.R, 880. 

Tex.—Castro v. State, 60 ’S.W.2d 211, 
124 Tex.Cr. 13. 

14. Pa.—Commonwealth v. Antico, 
22 A,2d 204, 146 Pa.Super. 293. 

15. D.O.—Behrle v. U. S., 100 P-2d 
714, 69 APP.D.C. 304. 

Pa,—Commonwealth v. Sumrak, 25 
A.2d 605, 148 Pa.Super. 412. 

48 C.J. p 897 note 95. 
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Since it is necessary to prove the identity of the 
proceeding in which the perjury was committed, 
evidence sufficient to identify the proceedings must 
be introduced by the prosecution.^® In order to 
convict a person of perjury alleged to have been 
committed on the trial of a case or other proceed¬ 
ing in a court of record, it has been held that the 
record of the case or a duly authenticated tran¬ 
script thereof <is necessary to prove the judicial 
proceeding in the course of which the alleged per¬ 
jury was committedi7 unless such formal proof 
is waived.is However, it has been held that, where 
the court trying the perjury is the court before 
whidh the perjury was committed, the record is not 
necessary to identify the case, since the court ds 
presumed to know its own record.^^ Where the 
pendency of the action in which the false testi¬ 
mony was given has been shown by the records, 
and the trial thereof by oral testimony, the trial 
and disposition of the case need not be shown by 

record.20 

§ 63. - Jurisdiction and Authority to Ad¬ 

minister Oath 

The prosecution must introduce sufficient evidence to 
establish the authority of the officer or tribunal admin¬ 
istering the oath, and as to the authority of the officer 
administering the oath it is sufficient to prove that he was 
acting as such. 


Since the burden of proof is on the prosecution 
to establish the false swearing before an officer 
or tribunal having authority to administer the 
oath, the prosecution must introduce sufficient evi¬ 
dence to establish such authority.^i In the absence 
of evidence to the contrary, as discussed supra § 
51, it will be presumed that the oath was properly 
administered, and that the proceedings were reg¬ 
ular, and as to the authority of the officer admin¬ 
istering the oath it is sufficient to prove that he was 
acting as such,22 without putting in evidence his 
commission or other facts giving jurisdiction.^^ 

§ 64. - Administration, Form, and Mak¬ 

ing of Oath 

The evidence offered by the prosecution must be 
sufficient to prove the administration of the oath beyond 
a reasonable doubt. 

The evidence must be sufficient to prove the ad¬ 
ministration of the oath beyond a reasonable 
doubt,2but circumstantial evidence is sufficient 
for this purpose.25 Proof that accused was sworn 
as a witness establishes, in the absence of proof 
to the contrary, that a binding oath was adminis¬ 
tered to him;26 but proof that he testified as a 
witness is not sufficient evidence that he was sworn 
as a witness.27 In a prosecution for false swear¬ 
ing to an affidavit the testimony of the officer, 


3.6. Wyo.—Fletcher v. State, 123 P. 

80. 20 Wyo. 284. 

48 C.J. P 898 note 98. 

JBurden of proving identity of pro¬ 
ceeding see supra § 51. 

Evidence held sui^cieiit 
Ark.—Cluck V. State, 96 S.W.2d 489, 
192 Ark. 1036. 

3Fla.—Prevatt v. State, 184 So. 860, 
135 Fla. 226. 

■%7. Miss.—Corpus Juris quoted in 
Polk V. State, 37 So.2d 761, 762. 
204 Miss. 638. 

48 C.J. P 898 note 99. 

3.8. Ky.—Singleton v. Common¬ 
wealth, 276 S.W. 141, 210 Ky. 456. 

Miss.—Corpus Ju^is quoted in Polk 
V. State. 37 So.2d 761, 762, 204 
Miss. 538. 

48 C.J. p 898 note 1. 

Failure to object to oral testimo- 
3iy as to prior proceeding has been 
held to constitute a waiver of rec¬ 
ord proof.—Singleton v. Common¬ 
wealth, 276 S.W. 141, 210 Ky. 456. 

3.9. B.C.-—U. S..V. Erskine, C.C., 25 
P.Cas.No.15.057, 4 Cranch C.C. 299. 

Ohio.—Barnes v. State, 15 Ohio 
Cir.Ot. 14, 8 Ohio Cir.Dec. 153. 

Ky.—Goins y. Commonwealth, 
181 S.W. 184, 167 Ky. 603. 

48 C.J. p 898 note 6, 

burden of proof of authority of offi¬ 


cer to administer oath see supra § 
51. 

Evidence held sufficient 

(1) To establish jurisdiction or 
authority of officer or tribunal ad¬ 
ministering oath. 

U.S.—Boehm v. U. S., C.C.A.Mo., 123 
P.2d 791, certiorari denied 62 S. 
Ct. 626, 315 U.S. 800, 86 L.Ed. 1200, 
rehearing denied 62 S.Ct. 794, 315 
U.S. 828. 86 L.Ed. 1223. 

Ark.—Carter v. State, 27 S.W.2d 781, 
181 Ark. 665. 

Fla.—Prevatt v. State, 184 So. 860, 
135 Fla. 226, 

Ky.—Self V. Commonwealth, 193 S. 

W.2d 419, 301 Ky. 777. 

48 'C.J. p 898 note 6 fa]. 

(2) To show that sworn state¬ 
ment was on a subject on which de¬ 
fendant could legally be sworn.— 
Self V. Commonwealth, supra. 

22. N.Y.—^People v. Ellenbogen, 99 
N.Y.S. 897, 114 App.Div. 182, af¬ 
firmed 79 K.E. 1112, 186 N.Y. 603. 

48 C.J. p 898 note 7. 

23. Kan-—State v, Geer, 30 P. 236, 
48 Kan. 752. 

N.C.—State v. Gregory, 6 N.C. 69. 

24. Ala.—Goolsby v. State, 86 So. 
137, 17 Ala.App. 545. 

48 C.J. p 898 note 11. 

Evidence held sufficient 

(1) Statement contained In tran¬ 
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script of reporter's notes, which had 
been properly identified by reporter, 
that accused had been called and 
duly sworn as witness in grand ju¬ 
ry proceeding.—Koehler v. State, 260 
N.W. 421, 218 Wis. 75. 

(2) Other evidence held sufficient. 
U.S.—U. S, V. Seavey, C.A.Pa., 180 
F.2d 837, certiorari denied Seavey 
V. U. S., 70 S.Ct. 1023, 339 U.S. 
979, 94 L.Ed.- 

Ga.—Brooks v. State, 11 S.E.2d 688, 
63 Ga.App- 575—Williford v. State, 
192 S.B. 93, 56 Ga.App. 40. 

Kan.—State v. Kemp, 20 P.2d 499, 
137 Kan. 290. 

48 C.J. P 898 note 11 [a]. 

Evidence held insufficient 
Ala.—Stewart v. State, 142 So. 590, 
25 Ala-App. 155. 

Ga.—Aldridge v. State, 147 S.E. 414, 
39 Ga.App. 484. 

Okl,—Bunkin v. State, 7 P.2d 912, 53 
OkLCr. 115. 

48 C.J. p 898 note 11 [bj. 

25. B.C.—U. S. V. Gardiner, O.C., 25 
F.Cas,No.l5,186a, 2 Hayw. & H. 89- 

26. Ill.—Greene v. People, 55 N.E. 
341, 182 Ill. 278. 

N.C.—State v. Glisson, 93 N.C. 506. 

27. Tex.—Curtley v. State, 59 S.W. 
44, 42 Tex.Cr. 227. 

Although it is a reasonable infer¬ 
ence from delivery of testimony in a 
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whose jurat is attached to the false affidavit, that 
he swore accused,28 or that it was his general prac¬ 
tice to administer a proper oath under the circum¬ 
stances and he is certain the custom was followed 
in the particular instance,29 is sufficient; and the 
official certificate of a notary, magistrate, or other 
officer, together with proof of the authenticity of 
the signatures of affiant and the officer, is prima 
facie proof of the proper execution of the affida¬ 
vit^^ and is sufficient unless contradicted by ac¬ 
cused but where the jurat is signed at a later 
time, and not in the presence of accused, other 
proof independent of the jurat is necessary.32 

Form. On a trial for false swearing at a pre¬ 
liminary examination before a justice of the peace, 
the testimony of the justice showing that the oath 
administered was in statutory form is sufficient 
without proving that accused -held up his right 

hand.88 

§ 65. - Materiality of Testimony or As¬ 

sertion 

The evidence must show ciearly the materiality of the 
false testimony. 

The evidence must show clearly the materiality 


of the false testimony or statement.^^ Where the 
perjury went to the very gist of the case, further 
evidence that it was material is unnecessary.35 The 
fact that the testimony was received is not, standing 
alone, sufficient.2^ The materiality of the testimony 
or assertion assigned as perjury may not be estab¬ 
lished by the opinions of witnesses.37 

§ 66. -Matter Sworn to 

The prosecution must prove beyond a reasonabie 
doubt that the accused made the statement assigned as 
perjury. 

The prosecution must prove beyond a reasona¬ 
ble doubt that accused made the statement assigned 

as perjury.88 

§ 67. -Falsity of Oath 

The falsity of the statements constituting the alleged 
perjury must be proved beyond a reasonable doubt, and 
in some jurisdictions, but not others, may be established 
by circumstantial evidence; a statement by the accused,, 
directly contradicting that on which perjury is assigned, is 
generally not sufficient evidence of the falsity of the lat¬ 
ter, but other additional extrinsic evidence is necessary. 

The falsity of the statements constituting the 
alleged perjury must be proved beyond a reason¬ 
able doubt, 89 according to the authorities on the 


trial that it comes under the sanc¬ 
tion of an oath or solemn affirma¬ 
tion, on the legal maxim, Omnia 
presumuntur rita esse acta, the 
court will not carry the inference 
so far as to dispense with any fur¬ 
ther proof of the administering of an 
oath.—State v. Mann, 13 S.E.2d 247, 
219 N.C. 212, 132 A.Lr.R, 1309—State 
V. Glisson, 93 N.C. 506. 

28. Tex.—^Dennington v. State, 265 
S.W. 698, 98 Tex.Cr, 332. 

29. Ga.—CJorpus Juris quoted in 
Jones V, State, 187 S.E. 683, 685, 
54 Ga.App. 233. 

48 C.J. p 899 note 16. 

30. Kan.—State v. Kemp, 20 P.2d 
499, 137 Kan. 290. 

48 C-J. P 899 note 17. 

31. Cal.—People v. McLeod, 158 P. 
506, 30 Cal.App. 435. 

48 C.J. P 899 note 18. 

32. N.T.—^Case v. People. 76 N.T. 
242, 6 Abb.N.Cas. 151. 

48 C.J. P 899 note 19. 

33. Kan.—State v. Thornhill, 163 P. 
145, 99 Kan. 808. 

34- Tex.—Cox V. State^ 174 S.W. 

1067, 76 Tex.Cr. 326. 

PIvidence held sufficient 
U.S.—Claiborne v. U. S., C.C.A.Mo., 
77 P.2d 682. 

Or.—State v. Reynolds, 100 P.2d 593, 
T64 Or. 446. 

48 C.J. p 899 note 24 [a]. 


Evidence held insufficient 
U.S.—Kuskulis V. U. S., C.'C.A.Colo., 
37 F.2d 241. 

Cal.—People v. Planer, 72 P.2d 767, 
23 Cal.App.2d 251. 

Colo.—Stonebraker v. People, 4 P.2d 
915, 89 Colo. 550. 

Mont.—State v. Hall, 292 P. 734, 88 
Mont. 297. 

K.T.—^People v. McDermott, 47 N.T. 

S.2d 676, 267 App.Div. 968. 

48 C.J. p 899 note 24 [bj. 

35. Ark.—Grissom v. 'State, 113 S. 
W. 1011, 88 Ark. 115. 

36- Cal.—^People v. Planer, 72 P.2d 
767, 23 Cal.App.2d 251. 

Okl.—Washburn v. State, 288 P. 371, 
47 Okl.Cr. 321. 

48 C.J. p 899 note 26. 

37- Ark.—^Washington v. State, 6 S. 
W. 119, 23 Tex.App. S36. 

48 C.J. p 899 note 27. 

Testimony of trial judge 

Fact that trial judge presiding at 
proceeding at which perjury was al¬ 
leged to have been committed testi¬ 
fied that he did not regard alleged 
perjured statement as material did 
not prevent such, testimony from be¬ 
ing made basis of perjury prosecu¬ 
tion.—^People V. Macken, 89 P.2d 173, 
32 Cal.App.2d 31. 

38. Or.—State v. Stilwell, 221 P. 

174, 109 Or. 643. 

48 C.J. p 899 note 29. 
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Evidence held sufficient 
Ky.—'Goins v. Commonwealth, 63 BS 
W.2d 794, 250 Ky. 636. 

48 C.J. p 899 note 29 [a]. 

Assumption hy court and counsel 
that pleadings and transcript from 
former case were virtually conclu¬ 
sive did not, in absence of stipula¬ 
tion, establish what evidence had’ 
been actually introduced at former 
trial.—Luse v. U. S., C.C.A.Cal., 49“ 
F.2d 241. 

39. TJ.S.—Fotie V. U. S., C.C.A.Mo.,. 

137 F.2d 831. 

48 C.J. p 899 note 33, 

Evidence held sufficient 
U.S.—U. S. V. Goldstein, C.C.A.N.T.,, 
168 F.2d 666—Hart v. TJ. S., C.C. 
A. Wash., 131 F.2d 59. 

Ark.—^Foster v. State, 20 S.W.2d 118,. 

179 Ark. 1084. 

Cal.—^People v. Mizer, 99 P.2d 333, 
37 CaLApp.2d 148. 

D.C.—Behrle v. U. S., 100 P.2d 714,.. 
69 App.D.C. 304. 

Ga.—Oxford v. State, 150 S.E. 466,.. 
40 GaApp. 511. 

Ky.—Sams v. Commonwealth, 133 S-. 
W.2d 539. 280 Ky. 378—Cavin v- 
Commonwealth, 130 S.W.2d 803, 
279 Ky. 343. 

Wash.—State v. Dodd, 74 P.2d 497,. 

193 Wash. 26. 

48 C.J. p 899 note 33 [aj^ 

Evidence held insufficient 

U.S.—^Radomksy v. U. S., C.A.Wash.,, 

180 F.2d 781—Hart v. U. 'S., C.C.A.. 
Wash., 131 P.2d 69. 
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question, and in some jurisdictions,^® but not 
others,may be established by circumstantial evi¬ 
dence. Where no motive is shown for the giving 
of the false testimony, its falsity must be clearly 
and convincingly established.'^^ The evidence show¬ 
ing the falsity of the oath, in order to be sufficient, 
must be identified with the particular matter about 
which the alleged false testimony was given.^s 
Mere proof of the improbability of the truth of the 
statement, without affirmative proof of its falsity, is 
insufficient to establish the falsity.*^^ A charge of 
perjury may not be sustained by Lifting a state¬ 
ment of accused out of its immediate context and 
thus giving it a meaning wholly different from that 
clearly shown by its context.^5 it is not necessary 
that the whole of the testimony given by accused 
at the time of the alleged perjury should be given 
in evidence; as much thereof as relates to the par¬ 
ticular fact on which the perjury is assigned is 
.sufficient.*^® 

Contradictory statements. A statement of ac¬ 


cused, directly contradicting that on which the • per¬ 
jury is assigned, is generally not sufficient evidence 
of the falsity of the latter,^*^ but other additional 
extrinsic evidence is necessary to establish its fals- 
ity.^S This is true whether or not the contradic¬ 
tory statement was under oath,^® and whether it was 
oral or written.®® However, under a statute so 
providing, proof of contradictory statements made 
by accused under oath is prima facie evidence that 
one or the other is false,®i and it has been held 
that where the subject matter is such that in the 
nature of things the falsity of accused’s sworn 
statement cannot be proved except through cir¬ 
cumstantial evidence, as where he is charged with 
falsely stating he did not remember certain facts, 
evidence of contradictory statements made may be 
sufficient to establish his guilt.®2 

§ 68. Number of Witnesses and Corrobora¬ 
tion 

As a general rule, the falsity of the allegedly per¬ 
jured statement must be established by the testimony of 


“N.Y.—People v. Faber, 14 N.Y.S.2d 
96, 257 App.Div. 473. 

N.C.—State v. Smith, 52 S.E.2d 348, 
230 N.C. 198. 

•48 C.J. p 899 note 33 [b]. 

Mere fact that there was sharp 
conflict in direct testimony on spe¬ 
cific point does not itself establish 
a perjury or which of the two par¬ 
ties was guilty of perjury, if any.— 
Thomas v. Hunter, D.CKan., 78 F. 
.Supp. 925, cause remanded, C.A., 173 
iF.2d 810. 

-40. D.C.—Behrle v. U. S.. 100 F.2d 
714, 69 App.D.C. 304. 

'48 C.J. p 900 note 34. 

.Sufficiency of circumstantial evi¬ 
dence to sustain conviction for 
perjury generally see supra § 60. 
-41. U.S.—^Radomsky v. IJ. S., C.A. 

Wash., 180 F.2d 781. 

-42. S.D .—'State v. Daniels, 160 N.W. 
723, 38 S.D. 81. 

-43. Ky.—Pugh v. Commonwealth, 
289 S.W. 1086, 217 Ky. 511. 

48 C.J. p 900 note 36. 

44. Ark.—^Blevins v. State, 107 S.W. 
393, 85 Ark. 195. 

45. U.S.—Fotie v. U. S., C.C.A.Mo., 
137 F.2d 831. 

'46. Pa.—Commonwealth v. Baltos- 
ser, 14 Pa.Dist. & Co. 42, 33 Dauph. 
Co. 297. 

48 C.J. p 900 note 38. 

'47. U.S.—Warszower v. U. S., N. 
Y., 61 S.Ct. 603, 312 U.S. 342, 85 L. 
Ed. 876—Hart v- U. S., C.C.A. 
Wash., 131 F.2d 59—U. S. v. Buck¬ 
ner, C.C.A.N.Y., 118 F.2d 468— 

Phair v. U. S., C.-C.A.N.J., 60 P.2d 
953—U- S. V. Golan. D.C.Pa.. 24 F. 
.Supp. 523. 


Ala.—Corpus Juris quoted in Wil¬ 
liams V. State, 41 So.2d 605, 606, 
34 Ala.App. 462, certiorari denied 
41 So.2d 608, 252 Ala, 445. 

Fla.—Corpus Juris cited in Hall v. 
State, 187 So. 392, 405, 136 Fla. 
644. 

Iowa.—State v. Mutch, 255 N.W. 

643, 218 Iowa 1176. 

Ky.—Commonwealth v. Sesco, 132 'S. 

W.2d 314, 279 Ky. 791. 

Mich.'—^People v. Miller, 246 N.W. 

678, 261 Mich. 598. 

Miss.—^Horn v. State, 191 So. 282, 
186 Miss. 455. 

Ohio.—Richardson v. State, 186 N.E. 

510, 45 Ohio App. 46. 

Okl.—Scott V. State. 92 P.2d 847, 66 
Okl.Cr. 441—Shoemaker v. State, 
233 P. 489, 29 Okl.Cr. 184. 

Pa.—Commonwealth v. Haines, 196 
A. 621, 130 Pa.Super. 196—Com¬ 
monwealth V. Bradley, 167 A. 471, 
109 Pa.Super. 294. 

Tex.—Conway v. State, 191 S.W.2d 
735, 149 Tex.Cr. 70—King v. State, 
16 S.W.2d 1072, 112 Tex.Cr. 425. 
Vt.—State V. Woolley, 192 A. 1, 109 
Vt. 63. 

Va.—Smyth v. Godwin, 61 S.E.2d 
230, 188 Va. 753. 

48 C.J. p 900 note 39. 

48. Ala.— Corpus Juris quoted in 
Williams v. State, 41 So.2d 606, 
606, 34 Ala.App. 462, certiorari 

denied 41 So.2d 608, 252 Ala. 445. 
Fla.— Corpus Juris cited in Hall v. 
State, 187 So. 392, 405, 136 Fla. 

644. 

Iowa.—estate v. Mutch, 255 N.W. 643, 
218 Iowa 1176. 

Ky.—Commonwealth v. Sesco, 132 S. 
W.2d 314, 279 Ky, 791. 
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Okl.—Scott V. State, 92 P.2a 847, 
66 Okl.Cr. 441—Shoemaker v* 
State, 233 P. 489, 29 Okl.Cr. 184. 

Pa.—Commonwealth v. Haines, 196 
A. 621, 130 Pa.Super. 196. 

Va,—Smyth v. Godwin, 51 S.E.2d 230, 
188 Va. 753. 

48 O.J. p 900 note 40, p 905 note 89. 

Declarations or admissions of ac¬ 
cused supported by testimony of 
single witness as sufficient to con¬ 
vict see infra § 70. 

49. U.S.—^U. S. V. Buckner, C.C.A. 
N.Y., 118 P.2d 468. 

Ala.—Williams v. State, 41 So. 2d 
605, 34 Ala.App. 462, certiorari de¬ 
nied 41 So.2d 608, 252 Ala. 445. 

Fla.—Hall v. State, 187 So. 392, 136 
Fla. 644. 

Ky.—Commonwealth v. Sesco, 132 S. 
W.2d 314, 279 Ky. 791. 

Okl.—Scott V. State, 92 P.2d 847, 66 
Okl.Cr. 441—Shoemaker v. State, 
233 P. 489. 29 Okl.Cr. 184. 

Pa.—Commonwealth v. Bradley, 167 
A. 471, 109 Pa,Super. 294. 

Vt.—State V. Woolley, 192 A. 1. 109 
Vt, 53. 

Rule requiring two witnesses or one 
witness and corroborating circum¬ 
stances as inapplicable where con¬ 
flicting statements under oath are 
shown see infra § 68. 

50* Ohio.—^Richardson v. State, 186 
N.E. 510, 45 Ohio App. 46. 

Pa.—Commonwealth v. Bradley, 167 
A, 471, 109 Pa.Super. 294. 

Vt.—State V. Woolley, 192 A. 1, 109 
Vt. 53. 

51. N.J.—State v. Harris, 38 A.2d 
686, 132 N.J.Law 54. 

52. D.C.—^Behrle v. U. S., 100 P.2d 
714, 69 App.D.C. 304. 
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two independent witnesses or one witness and corroborate 
ing circumstances. 

It was formerly held that a conviction for per¬ 
jury could not he had except on the direct tes¬ 
timony of two or more witnesses.This rule was 
early modified so as to permit a conviction on the 
sworn testimony of one witness and proof of cor¬ 
roborating circumstances.^^ 


As the rule now stands, the falsity of the al¬ 
legedly perjured statement must be established by 
the testimony of two independent witnesses or one 
witness and corroborating circumstances,and a 
conviction for perjury may not be secured and 
sustained on the uncorroborated testimony of one 
witness to the falsity of the matter on which the 
perjury is assigned.^^ This rule presents an ex- 


53. U.S.—U. S. V. Palese, C.C.A.Del., 
133 F.2d 600. 

43 C.J. p 900 note 41. 

54. U.S.—Weiler v. U. S., Pa., 65 S. 
■Ct. 548, 328 U.S. 606, 89 L.Bd. 495, 
156 A.L.H. 496—Catrino v. TJ. S., 
C.A.Mont., 176 F.2d S84—U. S. v. 
GoMstein, C.C.A.N.Y., 168 P.2d 666 
—U. S. V. Margolis, C.C.A.N.J., 138 
P.2d 1002—Poties v. U. S., C.C.A. 
Mo., 137 F.2d 831—U. S. v. Pa¬ 
lese, C.CA.Del., 133 F.2d 600— 
Hart V. U. S., C.C.A.Wash., 131 
F.2d 59—U. S. V, Buckner, C.C.A. 
N.Y., 118 P.2d 468—U. S. v. Sil¬ 
verman, C.C.A.Pa., 106 F.2d 750— 
Phair v. U. S., C.C.A.N.J., 60 F.2d 
953. 

Ala.—Knight v. State, 1 So.2d 668, 
30 Ala.App. 97, certiorari denied 1 
So.2d 669, 241 Ala. 152—Capps v. 
State, 194 So. 689, 29 Ala.App. 192, 
certiorari denied 194 So. 693, 239 
Ala. 221. 

Ark.—Stubblefield v. State, 146 S.W. 

2d 688, 201 Ark. 611. 

Cal.—People v. Darcy, 139 P.2d 118, 
59 Cal.App.2d 342—^People v. Pus- 
tau, 103 P.2d 224, 39 Cal.App.2d 
407—People v. Todd, 49 P.2d 611, 
9 CaI.App.2d 237. 

Pla.—Hall V. State, 187 So. 392, 136 
Fla. 644—Tindall v. State, 128 So. 
494, 99 Pla. 1132. 

Klan.—State v. Gobin, 7 P.2d 57, 134 
Kan. 532. 

Ky.—Sams v. Commonwealth, 172 S. 
W.2d 44, 294 Ky. 436—Williams 

V. Commonwealth, 154 S.W.2d 563, 
287 Ky. 570, 136 A.L.R. 1398— 
Commonwealth v. Wheeler, 31 S. 

W. 2d 377, 235 Ky. 327. 

Kiss.—Gordon v. State, 128 So. 769, 
158 Miss. 185. 

Mo.—Corpus Jtiris cited in State v. 
Brinkley, 189 S.W.2d 314, 325, 354 
Mo. 337. 

ISr.C.—State V. Webb, 45 S.E.2d 345, 
228 N.C. 304—State v. Rhinehart, 
183 S.E. 388, 209 N.C. 150. 

Okl.—Scott V. State, 92 P.2d 847, 66 
OkI.Cr. 441. 

Pa.—Commonwealth v. Antico, 22 A. 
2d 204, 146 Pa.Super. 293—Com¬ 
monwealth V. Haines, 196 A. 621, 
130 Pa.Super. 196—Commonwealth 
V. Bradley, 167 A. 471, 109 Pa. 
Super. 294—Commonwealth v. Bal- 
tosser, 14 Pa.Dist. & Co. 42, 33 

Dauph.Co. 297, 309. 

Tex.—'Blackstone v. State, Cr., 225 
S.W.2d 184. j 


Yt.—State V. Woolley, 192 A, 1, 109 
Vt. 53. 

48 C.J. P 901 note 44, 

55. U.S.—Weiler v. XT. S., Pa., 65 S. 

Ct. 548, 328 U.S. 606, 89 L.Ed. 495, 
156 A.L.R. 496—U. S. v. Seavey, 
C.A.Pa., 180 P.2d 837, certiorari 
denied Seavey v. U. S., 70 S.Ct. 

1023, 339 U.S. 979, 94 L.Ed. - 

—U. S. V. Goldstein, C.C.A.N.Y., 
168 P.2d 666—Poties v. U. S., C.C. 
A.Mo., 137 P.2d 831—Hart v. U. S., 
C.C.A.Wash., 131 P.2d 59—U. S. v. 
Buckner, O.C.A.N.Y., 118 F.2d 468 
—Corpus Juris cited in Goins v. U. 
S., C.C.A. Va., 99 P.2d 147, 148, 

certiorari dismissed 59 S.Ct. 783, 
306 U.S. 622, 83 L.Ed. 1027—Phair 
V. U. S., C.C.A.N.J., 60 F.2d 953— 
U. S. V. Isaacson, C.C.A.N.Y., 59 
■F.2d 966. 

Ala.—^Williams v. State, 41 iSo.2d 
605, 34 Ala.App. 462, certiorari de¬ 
nied 41 So.2d 608. 252 Alsu 445— 
Knig-ht V. State, 1 So.2d 668, 30 
Ala.App. 97, certiorari denied 1 
So.2d 669, 241 Ala. 152—Capps v. 
State, 194 So. 689, 29 Ala.App. 192, 
certiorari denied 194 So. 693, 239 
Ala. 221. 

Cal.—^People v. Thomas, 203 P.2d 
567, 90 Cal.App.2d 491—^People v. 
Darcy, 139 P.2d 118, 59 Cal.App.2d 
342—^People v. Pustau, 103 P.2d 
224, 39 CaI.App.2d 407—^People v. 
Todd, 49 P.2d '611, 9 Cal.App.2d 
237. 

Fla.—Keir v. State, 11 So.2d 886, 
152 Fla. 389—Hall v. State, 187 So. 
392, 136 Fla. 644—Tindall v. State, 
128 So. 494, 99 Pla. 1132. 

Ga.—Potts V. State, 52 S.E.2d 575, 
78 Ga.App. 799. 

Kan.—Corpus Juris cited in State v. 

Gobin, 7 P.2d 57, 59, 134 Kan. 532. 
Ky.—Williams v. Commonwealth, 

154 S.W.2d 563, 287 Ky. 570, 136 
A.L.R. 1398—Commonwealth v. 
Wheeler, 31 S.W.2d 377, 235 Ky. 
327. 

Miss.—Gordon v. State, 128 So. 769, 
158 Miss. 185. 

Mo.—Corpus Juris cited in State v. 
Brinkley, 189 S.W.2d 314, 325, 354 
Mo. 337. 

N.’C.—State v. Webb. 45 S.E.2d 345, 
228 N.C. 304—State v. Rhinehart, 
183 -S.E. 388, 209 N.C. 150. 

Okl.—Scott V. State, 92 P.2d 847, 66 
OkI.Cr. 441, 

Pa.—Commonwealth v. Haines, 196 
A. 621, 130 Pa.Super. 196—Com¬ 
monwealth V. Bradley, 167 A. 471, 
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109 Pa.Super. 294—Commonwealth 
V. Baltosser, 14 Pa.Dist. & Co. 42, 
33 Dauph.Co. 297, 309. 

Tex.—Blackstone v. State, Cr., 225 
S.W.2d 184. 

48 C.J. p 900 note 43, p 901 note 44. 

The rule is quantitative and pure¬ 
ly a rule of law.—U. S. v. Weiler, 
C.C.A.Pa., 143 P.2d 204, reversed on 
other grounds 65 'S.Ct. 548, 323 U.S. 
606, 89 L.Ed. 495, 156 A.L.R. 496. 
raise swearing 

(1) The rule stated in the text 
has been held to apply to a charge 
of false swearing.—Self v. Common¬ 
wealth, 193 S.W.2d 419, 301 Ky. 777 
—Jewell V. Commonwealth, 178 S.W. 
2d 415, 296 Ky. 718—Sams v. Com¬ 
monwealth, 172 S.W.2d 44. 294 Ky. 
436—48 C.J. p 901 note 44 [j]. 

(2) However, a statute requiring 
that perjury be proved by testimony 
of two witnesses, or one witness and 
corroborating circumstances has 
been held not to apply to false 
swearing made a separate and dis¬ 
tinct crime by statute.—State v. 
King, 103 P.2d 751, 165 Or. 26. 

I Testimony of two witnesses held to 
sustain conviction 

U.S.—Laughters v. U. S., C.C.A.Ky., 
155 F.2d 29. 

Ark.—Foster v. State, 20 S.W.2d 118, 
179 Ark. 1084. 

Ga.—Potts V. State, 52 ‘S.E.2d 575, 
78 Ga.App. 799—Oxford v. State, 
150 S.E. 466, 40 Ga.App. 511. 

Me.—State v. True, 189 A. 831, 135 
Me. 96. 

Ohio.—State v. Studer, 7 N.E.2d 671, 
54 Ohio App. 417. 

Tex.—Bell v. State, 161 S.W.2d 109, 
144 Tex.Cr. 106. 

The treason role, requiring the 
testimony of two witnesses to the 
same overt act of treason, although 
similar to the perjury rule, was de¬ 
rived from a different source and for 
different reasons, and, therefore, the 
construction to be placed on the 
treason rule has no bearing on the 
effect to be given to the rule appli¬ 
cable in perjury cases.—^U. S. v. 
Weiler. C.C.A.Pa., 143 P.2d 204, re¬ 
versed on other grounds 65 S.Ct. 
548, 323 U.S. 606, 89 L.Ed. 495, 156: 
A.L.R. 496. 

Evidence required to convict for 
treason see the C.J.S. title Trea¬ 
son f 13, also 63 C.J. p 820 note® 
10-23. 

56. U.S.—Weiler v. U. S., Pa., 65. 
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ception to the general rule that evidence which is 
sufficient to convince a jury of accused's guilt be¬ 
yond a reasonable doubt is sufficient to sustain a 
conviction in a criminal prosecution,57 The rule, 
although firmly established, has been subjected 
to much well-reasoned criticism.^8 

Implicit in the evolution of the rule and its con¬ 
tinued vitality has been the fear that innocent wit¬ 
nesses might be unduly harassed and convicted in 
perjury prosecutions if a less stringent rule were 
adopted,59 and the underlying principle of this 
rule, in so far as it requires corroboration of a 
single witness, has been said to be that, if there 
be but one witness to prove the allegation of falsity, 


then oath is placed against oath and it remains 
doubtful where the truth lies, the oath of accused, 
which is alleged to be false, being sufficient to coun¬ 
terpoise the testimony of a single witness,Ac¬ 
cordingly, it has been held that the rule applies only 
to cases in which oral evidence is relied on to con¬ 
vict, and where one oath is placed against another, 
and, although there is some authority apparently to 
the contrary, (^oes not apply where the proof 
of the crime is necessarily based on circumstantial 
evidence. 62 It has also been held that the rule 
does not apply where accused is shown to have 
made two conflicting statements under oath,6^ al¬ 
though here again there is also authority to the 


S.Ct., 548, 323 U.S. 606, 89 L.Ed. 
495, 156 A.Li.R. 496—^Warszower v. 
U. S.. N.Y., 61 S.Ct. 603, 312 U.S. 
342, 85 L.Ed, 876—Catrino v. U. S., 
C.A.Mont., 176 P.2d 884—U. S. v. 
Goldstein, O.C.A.N.Y., 168 P.2d 666 
—Fraser v. U. S., C.C.A.Tenn., 145 
■P.2d 145, certiorari denied 65 S.Ct. 
586, 324 U.S. 842, 89 E.Ed. 1403— 
U. S. V. Margolis, C.C.A.N.J., 138 
F.2d 1002—Fotie v. U. S., C.C.A. 
Mo., 137 F.2d 831—U. S. v. Palese, | 
C.C.A.Del., 133 F.2d 600—Hart v.! 
U. S., CC.A.Wash., 131 F.2d 59— 

U. S. V. Buckner, C.C.A.N.Y., 118 

P.2d 468—Phair v. U. S., C.C.A.N. 
J., 60 P.2d 953—^U. S. v. Isaacson, 
C.C.A.N.Y., 59 P.2d 966—Pawley 

V. U. S., C.C.A.Ariz., 47 F.2d 1024. 
Ala.—Knight v. State, 1 So.2d 668, 

30 Ala.App. 97, certiorari denied 
1 So.2d 669, 241 Ala. 152—Capps 
V. State, 194 So. 689, 29 Ala.App. 
192, certiorari denied 194 So. 693, 
239 Ala, 221. 

Cal.—^People v. Darcy, 139 P.2d 118, 

, 59 Gal.App.2d 342—People v. Todd, 
49 P.2d 611, 9 Cal.App.2d 237. 

Colo.—^Lindsay v. People, 204 P.2d 
878, 119 Colo. 438—People v. An¬ 
derson, 187 P.2d 934, 117 Colo. 342. 
Fla.—Hall v. State, 187 So. 392, 136 
Fla. 644—Tindall v. State, 128 So. 
494, 99 Fla. 1132. 

Kan.—State v. Gobin, 7 P.2d 57, 134 
Kan. 532. 

Ky.—Sams v. Commonwealth, 172 
S.W.2d 44, 294 Ky. 436—Williams 
V. Commonwealth, 154 S.W.2d 563, 
287 Ky. 570, 136 A.D.R. 1398— 
Broughton v. Ridings, 57 S.W.2d 
672, 247 Ky. 722—Shepherd v. 

Commonwealth, 42 S.W.2d 311, 240 
Ky. 261—Commonwealth v. Wheel¬ 
er, 31 S.W.2d 377, 235 Ky. 327. 
Miss.—Horn v. State, 191 So. 282, 
186 Miss. 455—Gordon v. State, 
128 So. 769, 158 Miss. 185. 

Mo.—CorpxLS Juris cited in State v. 
Brinkley, 189 S.W.2d 314, 325, 354 
Mo. 337—State v. Kaempfer, 119 
■S.W.2d, 294, 342 Mo. 1007. 

N.J.—State V. Ellison, 176 A. 338, 
114 N.J.Law 237« 


N.T.—^People v. Styles, 240 IST.Y.S. 
825, 228 App.Div. 849—People v. 
Quinn, 240 N.Y.S. 231, 228 App. 
Div. 822—People v. Nicosia, 4 N. 
Y.S.2d 35, 166 Misc. 597, reversed ; 
on other grounds 7 N.Y.S.2d 345, 
255 App.Div. 813. 

N.C.—State V. Hill, 28 S.E.2d 100, 
223 N.C. 711—State v. Rhinehart, 
183 S.E. 388, 209 N.C. 150. 

Okl,—Scott V. State, 92 P.2d 847, 66 
Okl.Cr. 441. 

Pa.—Commonwealth v, Haines, 196 
A. 621, 130 Pa.Super. 196—Com¬ 
monwealth V. Bradley, 167 A. 471, 
109 Pa.Super. 294. 

Tex.—Blackstone v. State, Cr., 225 
S.W.2d 184—^Reese v. State, 141 
S.W.2d 949, 139 Tex.Cr. 593—Cuel¬ 
lar V. State, 89 S.W.2d 784, 129 
Tex.Cr. 530. 

Vt—State V. Woolley, 192 A. 1, 109 
Yt. 53. 

48 C.J. P 902 note 57. 

57 . U.S.—U. S. V. Palese, C.C.A.Del., 
133 P,2d 600. 

58. U.S.—U. S. V. Palese, supra— 
Goins V. U. S., C.C.A.Va., 99 P.2d 
147, certiorari dismissed 59 S.Ct. 
783, 306 U.S. 622, 83 L.Ed. 1027. 

Minn.—-‘State v. Storey, 182 N.W. 
613, 148 Minn. 398, 15 A.L.R. 629. 

59- U.S.—Weiler v. U. S., Pa., 65 S. 

Ct. 548, 328 U.S. 606, 89 L.Ed. 495, 
156 A.L.R. 496. 

[ 60. U.S.—Phair v. U. S., C-C.A.N.J., 

60 P.2d 953—^U. S. v. Isaacson, C. 
C.A.N.Y., 59 P.2d 966. 

Cal.—People v. Todd, 49 P.2d 611, 9 
Cal.App.2d 237. 

48 C.J. p 903 note 58. 

Beasoning criticized 

The old “oath against oath** rea¬ 
soning of the earlier decisions is 
without force now that accused is 
allowed to take the stand and cor¬ 
roboration sufficient to satisfy the 
jury of the falsity of the oath may 
well arise from his demeanor and 
manner of testifying.—Goins v. XJ. 

C.C.A.Va., 99 F.2d 147, certiorari 
dismissed 59 S.Ct. 783, 306 U.S. 622, 
83 L.Ed. 1027. 


61- Ga.—Mallard v. State, 90 'S.E. 

1044, 19 Ga.App. 99. 

48 C.J. p 901 note 44 [hj. 

Sufficiency of documentary evidence 
to convict see supra § 60. 

62. Tex.—Bell v. State, 161 S.W.2d 
109, 144 Tex.Cr. 106. 

48 C.J. P 902 note 48. 

Corroboration of circumstantial evi¬ 
dence see infra § 70. 

Requirement of positive and direct 
testimony of one witnes.s as not 
being limited to denial in ipsissi- 
mis verbis of testimony given by 
accused see infra § 69. 

63. Ga.—Mallard v. State, 90 S.E. 
1044, 19 Ga.App. 99. 

N.Y.—^People v. Doody, 64 N.E. 807, 
172 N.Y. 165. 

48 C.J. p 901 note 44 [i]. 

Sufficiency of circumstantial evi¬ 
dence to convict see supra § 60. 
Belief showTi by contrary state¬ 
ments and other evidence 
Under an indictment charging 
perjury in that accused falsely tes¬ 
tified under oath that he did not 
believe in polygamy, proof that ac¬ 
cused was a teacher in the Mormon 
church, that it was his duty to teach 
its doctrines, that he had recently 
returned from a mission, that poly¬ 
gamy was one of the doctrines of 
the church, and that accused had 
explained to several persons that he 
had testified as he did because poly¬ 
gamy was not a matter of “belief** 
with him, but that he “knew” it was 
right, was sufficient to support a 
conviction.—^U. S. v. Brown, 21 P, 
461, 6 Utah 115. 

64. Pa.—Commonwealth v. Glick- 

stein, 30 A.2d 147, 151 Pa.Super. 
421—Commonwealth v. Sumrak, 25 
A.2d 605, 148 Pa.Super. 412. 
“Where the accused has made con¬ 
flicting sworn statements, one wit¬ 
ness to the falsity of the statement 
with which he is charged is suffi¬ 
cient. . . . According to high au¬ 

thority other evidence from which 
the falsity of the statement is made 
to appear is also sufficient.*’— 
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contrary.^5 Further, it has been said that the rule 
has been so relaxed that indubitable facts absolutely 
incompatible with the truth of the testimony 
charged to be false are sufficient.®® 

Confession in open court. Under a statute so pro¬ 
viding, a conviction may be sustained on accused’s 
own confession in open court.®^ Apart from such 
statute, where accused takes the stand as a wit¬ 
ness i'l the perjury trial and formally recants and 
asserts under oath the falsity of the statement as¬ 
signed as perjury, it has been held that no further 
proof is necessary.®^ 

Testimony of several witnesses equivalent to one. 
The composite testimony of two or more witnesses, 
each of whom merely testifies as to a link in a 
chain of facts intended to show the falsity of ac¬ 
cused’s oath, may be regarded as the equivalent of 
the testimony of one witness and require corrobora¬ 
tion.®® 

§ 59 . - Necessity of Positive Testimony 

of One Witness 

It has been held that positive and direct testimony 
of at least one credible witness is absolutely necessary 
in order to sustain a conviction for perjury. 


Where the rule that the falsity of the allegedly 
perjured statement must be established by the tes¬ 
timony of two independent witnesses or one wit¬ 
ness and corroborating circumstances applies, as 
discussed supra § 68, it has been held that positive 
and direct testimony*^® of at least one'll credible72 
witness is absolutely necessary. Moreover, it has 
been held that the testimony of the single witness 
must directly contradict the statement of accused 
assigned as perjury,*^® or, stated differently, must 
contradict in definite and positive terms the state¬ 
ment of accused.However, it has been held that 
the required testimony is not limited to a detail 
in ipsissimis verbis of the statement assigned as 
perjury, but includes any positive testimony of a 
contrary state of facts from that sworn to by him, 
or which is absolutely incompatible with his inno¬ 
cence or physically inconsistent with the facts sworn 
to by him.75 

I 70. - Corroboration 

a. In general 

b. Degree 

c. Manner 

d. Corroboration between assignments 


V. State, 191 So. 282, 283, 186 Miss. 
455. 

Beason for exception 

The purpose of the rule is to pro¬ 
tect accused from the false testi¬ 
mony of a sing-le witness swearing- 
against him; and where there is no 
attempt to condemn him on the cred¬ 
it of another person, but he is shown 
to have made conflicting statements 
under oath, the rule's protection is 
not needed, and the rule should fall 
with its reason.—Commonwealth v. 
Sumrak, 25 A.2d 605, 148 Pa.Super. 
412. 

Bvidestce held to sustain, conviction 

Under an indictment charging that 
accused testified falsely that he did 
not know what he was signing when 
he signed a Communist Party peti¬ 
tion, evidence that accused subse¬ 
quently testified under oath that he 
did know what he was signing 
when he signed the petition and that 
the petition he signed clearly indi¬ 
cated on its face that it was a Com¬ 
munist Party petition was suflicient 
to sustain a conviction.—Common¬ 
wealth V. Sumrak, supra. 

65. Ala.—^Williams v. State, 41 So. 
2d 605, 34 Ala-App. 462, certiorari 
denied 41 So.2d 60S, 252 Ala. 445. 

Sufficiency of contradictory state¬ 
ments by accused to prove falsity 
see supra § 67. 

66, U.S.—Gordon v. U. S., C.C.A.N. 
D., 5 P.2d 943. 


[67. Tex.—Butler v. State, 38 S.W. 
46, 36 Tex.€r. 483. 

48 C.J. p 902 note 45. 

68. U.S.—U. S. V. Buckner, C.C.A. 

K.Y., 118 F.2d 468. 

68. Cal.—^People v. Layman, 4 P.2d 
244, 117 Cal.App. 476—People v. 
Burcham, 217 P. 558, 62 CaLApp. 
649. 

Tes-fcimony no accident occurred 
On prosecution for perjury re¬ 
garding street car accident, testi¬ 
mony of all motormen and conduc¬ 
tors on line that their cars had not 
been in accident was equivalent to 
only one witness' testimony to the 
fact that no accident had taken 
place, and required corroboration.— 
People V. Layman, 4 P.2d 244, 117 
Cal-App. 476. 

Buie held inapplicable 
Cal.—^People v. Tolmachoff, 138 P. 
2d 61. 58 Cal.App.2d 815. 

70. Cal.—^People v. Macfcen, 89 P. 
2d 173. 32 Cal.App.2d 31—People 

' V. McGee, 284 P. 229, 103 CaLApp. 
149. 

Pa.—Commonwealth v. Haines, 196 
A. 621, 130 Pa.Super. 196. 

48 C.J. p 902 note 51. 

Sufficiency of circumstantial evi¬ 
dence to sustain conviction see 
supra § 60. 

71. Cal.—People v. McGee, 284 P. 
229, 103 Cal.App. 149. 

Ohio.—Richardson v. State, 186 N.E. 
610, 45 Ohio App. 46. ^ 
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Pa.—Commonwealth v. Antico, 22 A. 

2d 204, 146 Pa.Super, 293—Com- 
* monwealth v. Haines, 196 A. 621, 
130 Pa.Super. 196. 

48 C.J. p 902 note 52. 

72. U.S.—U. S. v. Harris, D.C.N.J., 
36 P.Supp. 877, reversed on other 
grounds 61 S.Ct. 217, 311 U.S. 292, 

85 L.Ed. 196. 

Tex.—^Bell v. State, 161 'S.W.2d 109. 
144 Tex.Cr. 106—^Bldridge v. State. 
14 S.W.2d 1036, 111 Tex.Cr. 451. 

48 C.J. p 901 note 44 [a], p 902 note 
53. 

73. Pa.—Commonwealth v. Haines. 
196 A. 621, 130 Pa.Super. 196. 

74. Colo.—Lindsay v. People, 204 
P.2d 878, 119 Colo. 438—People v. 
Anderson, 187 P.2d 934, 117 Colo. 
342. 

48 C.J. p 902 note 64. 

75. Cal.—People v. Kriton, 166 P. 
2d 45, 173 CaLApp,2d 184—People 
V. Housman, 112 P.2d 944, 44 Cal. 
App,2d 619, certiorari denied Hous¬ 
man V. People of State of Cali¬ 
fornia, 62 S.Ct. 114, 314 U.S. 660, 

86 L.Ed. 529—People v. Pustau, 
103 P.2d 224, 39 CaLApp.2d 407— 
People V. Macken, 89 P.2d 173, 32 
Cal.App.2d 31—^People v. McGee, 
284 P. 229, 103 Cal.App. 149. 

Tex.—Bell v. State, 161 S.W.2d 109, 
144 Tex.Cr. 106. 

48 C.J. p 902 note 55. 
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a. In General 

Where a conviction is sought on the testimony of one 
witness and corroborating evidence, the corroboration 
must be of material matter charged in the indictment, 
but the requirement of corroboration applies only to 
proof of the falsity of the oath and not to other elements 
of the offense. 

Where a conviction is sought on the testimony 
of one witness and corroborating evidence, the cor¬ 
roboration must be of material matter charged in 
the indictment.'^® The requirement of corroboration 
applies, however, only to proof of the falsity of 
the oath, and not to other elements of the offense, 
and no corroboration is necessary to establish the 
taking of the oath,7® the matter sworn to,*^^ or the 
venue®® or time®^ of the offense. 

Circumstantial evidence. In jurisdictions where, 
as discussed supra § 68, the rule requiring proof 
by two witnesses or one witness and corroborating 
circumstances applies where proof of the falsity 
of the statement assigned as perjury rests on cir¬ 
cumstantial evidence, it has been held that the 


facts constituting such circumstantial evidence must 
be sworn to by at least one witness supported by 
corroborating evidence ;®2 but, although there is 
some authority to the contrary,®® it has also been 
held that the particular circumstances testified to 
as indicating falsity need not be corroborated.®^ 

b. Degree 

While in some decisions it has been held that the 
corroborative evidence may be slight, in many decisions 
it has been held that the witness must be strongly cor¬ 
roborated; the corroborative evidence is sufficient if it is 
of such character as to overcome the oath of the accused 
and the presumption of his innocence, or if, when taken 
in connection with* all the other testimony, the falsity of 
the accused's sworn statements is established beyond 
reasonable doubt. 

While in some decisions it has been held that the 
corroborative evidence need not be strong,®® but 
may be slight,®® in many decisions it has been held 
that the witness must be strongly corroborated.®'^ 
Although there is some authority to the contrary,88 
it has been held that the corroboration need not be 


76- ArA.—Stubblefield v. State, 146 
iS.W.2d 688, 201 Ark. 611. 

48 'C.J. p 903 note 65. 

77. Ark.—^Atkinson v. State, 202 S. 
W. 709, 133 Ark. 341. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

48 C.J. p 903 note 60. 

Zn EeuttLcky 

(1) The rule stated in the text 
has been followed.—Shepherd v. 
Commonwealth, 42 S.W.2d 311, 240 
Ky. 261. 

(2) With respect to other essen¬ 
tial facts it has been held that proof 
beyond a reasonable doubt is suffi¬ 
cient.—^Brake v. Commonwealth, 292 
S.W. 305, 218 Ky. 747. 

<3) However, it has been stated 
that, in order to convict one of false 
swearing or perjury, it is necessary 
that every fact- essential to establish 
guilt be proved by two witnesses, 
or one witness and strong corrobo¬ 
rating circumstances.—Self v. Com¬ 
monwealth, 193 S.W.2d 419, 301 Ky. 
777—Jewell v. Commonwealth, 178 
S.W.2d 415, 296 Ky. 718—Capps v. 
Commonwealth, 172 S.W.2d 610, 294 
Ky. 743—Sams v. Commonwealth, 
133 S.W.2d 530. 280 Ky. 378—Brough¬ 
ton V. Ridings, 57 S.W.2d 672, 247 
Ky. 722—^Thompson v. Common¬ 
wealth. 40 S.W.2d 287, 239 Ky. 627 
—Commonwealth v. Wheeler, 31 S. 
W.2d 377, 235 Ky. 327—Botner v. 
Commonwealth, 292 S.W. 805, 219 
Ky. 272. 

78. U.S.—U. S. V. Hall, D.C,Ga., 44 
P. 864, 10 L,.R.A. 324. 

48 C.J. P 903 note 61. 

79. Ark.—Clower v. State, 236 S.W. 
265, 151 Ark. 359. 

48 C.J. P 903 note 61. 


80. Ark.—Atkinson v. State, 202 S. 
W. 709, 133 Ark. 341. 

81. Ark.—^Atkinson v. State, supra. 
48 C.J. p 903 note 64. 

82. Tex.—Bell v. State, 161 !S.W.2d 
109, 144 Tex.Cr. 106. 

48 C.J. p 902 note 48. 

83. Pa.—Williams v. Common¬ 

wealth, 91 Pa. 493. 

84- TJ.S.—^TJ. S. V. Seavey, C.A.Pa., 
180 F.2d 837, certiorari denied 
Seavey v. U. S., 70 S.Ct. 1023, 339 

TJ.S. 979, 94 L.Ed,-^U. S. v. 

Margolis, C.C.A.N.J., 138 P.2d 1002 
—U. S. V, Palese, C.C.A.Del„ 133 
P.2d 600. 

Ky.—Commonwealth v. Davis, 18 S. 
W. 10, 92 Ky. 460. 

85- Cal.—^People v. Gray, 127 P.2d 
72, 52 Cal.App.2d 620—^People v. 
Todd, 49 P.2d 611, 9 Cal.App.2d 
237. 

Carrohoration of accomplice 

(1) The law governing the char¬ 
acter of corroborative circumstances 
in a case of perjury is the same as 
that governing in a case where the 
guilt of accused is sought to be es¬ 
tablished by the testimony of an ac¬ 
complice.—People V. Todd, 49 P.2d 
611, 9 Cal.App.2d 237—48 C.J. p 904 
note 70 [a]. 

(2) Character and sufficiency of 
corroborative evidence where guilt 
of accused is sought to be estab¬ 
lished by the testimony of an ac¬ 
complice see Criminal Law '5 812. 

86. Cal.—People v. Layman, 4 P.2d 
244, 117 Cal.App. 476—^People v. 
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Follette, 240 P. 502, 74 Cal.App. 
178. 

87. U.S.—Phair v. U. S., C.C.A.N.J., 

60 P.2d 953. 

Ala.—Knight v. State, 1 So.2d 668, 
certiorari denied 1 So.2d 669, 241 
Ala. 152—Williams v. State, 41 So. 
2d 605, 34 Ala.App. 462, certiorari 
denied 41 So.2d 608, 252 Ala. 445 
—'Capps V. State, 194 So. 689. 29 
Ala.App. 192, certiorari denied 194 
So. 693, 239 Ala. 221. 

Ky.—Self V. Commonwealth, 193 S. 
W.2d 419, 301 Ky. 777—Jewell v. 
Commonwealth, 178 S.W.2d 415, 
296 Ky. 718—Capps v. Common¬ 
wealth, 172 S.W.2d 610, 294 Ky. 
743—Sams v. Commonwealth, 172 
S.W.2d 44, 294 Ky. 436—-Williams 

V. Commonwealth, 154 S.W.2d 563, 

287 Ky. 570, 136 A.L.R. 1398— 

Commonwealth v. Wheeler, 31 S. 

W. 2d 377, 235 Ky. 327. 

Mo.—Corpus Juris cited in. State v. 
Brinkley, 189 S.W.2d 314, 325, 354 
Mo. 337. 

Pa.—Commonwealth v. Antico, 22 A. 

2d 204, 146 Pa.Super, 293. 

Tex.—Blackstone v. State, Or., 225 
S.W.2d 184. 

48 C.J. p 903 note 66. 

“Strong” means cogent; powerful; 
calculated to make a deep or effectual 
impression on the mind.—^Hernandez 
V. 'State, 18 Tex.App. 134, 51 Am.R. 
295. 

88- Colo.—^Lindsay v. People, 204 
P.2d 878, 119 Colo. 438—People v. 
Anderson, 187 P.2d 934, 117 Colo. 
342. 

Fla.—^Keir v. State, 11 So.2d 886, 152 
Fla. 389—Hall v. State, 187 So. 
392, 136 Fla. 644, 

48 C.J. p 904 note 67- 
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tantamount to the testimony of another witness^^ 
or so strong that, standing alone, it would justify 
a conviction in a case where the testimony of a sin¬ 
gle witness would suffice for that purpose. 

The corroboration must be sufficient to connect 
accused with the perpetration of the offense and 
lead to the inference of his guilt.®^ Evidence con¬ 
firmatory of the one witness in some slight par¬ 
ticulars only is not sufhcient.®^ Evidence is suffi¬ 
cient if it is of such a character as to turn the 
scale and overcome the oath of accused and the le¬ 
gal presumption of his innocence,®^ or if, wffien 
taken in connection with all the other testimony, 
the falsity of accused’s sworn statements is es¬ 
tablished beyond a reasonable doubt.®^ It has been 
said that there can be no rule laid down by the 
law as to what facts or circumstances amount to 

corroboration.®^ 

Interested zvitncss. A witness who corroborates 
the state’s witness is an interested witness if his 
corroboration of accused’s testimony would be an 
admission of his own guilt®^ 

c. Manner 

(1) In general 


(2) By circumstances 

(3) By declarations or admissions of ac¬ 

cused 

(1) In General 

The corroboration must be by proof of material and 
independent facts and circumstances, which, taken and 
considered together, tend in confirmation of the testi¬ 
mony of the single witness to establish the falsity of 
the oath. 

The general rule is that the corroborative evi¬ 
dence means evidence aliunde which tends to show 
the perjury independent of any declaration or ad¬ 
mission of accused®^ or of the witness to be cor- 
roborated.®^ The corroboration must be by proof 
of material and independent facts and circum¬ 
stances, which, taken and considered together, tend 
in confirmation of the testimony of the single wit¬ 
ness to establish the falsity of the oath;®® and evi¬ 
dence merely showing that the account of the wit¬ 
ness is probable will not doJ Such support may be 
furnished by record,^ by writing,3 or by facts and 
circumstances, as discussed infra subdivision c (2) 
of this section; It has been held, however, that 
the corroboration cannot be supplied by the tes¬ 
timony of one who is not a credible witness, such 
as an accomplice.'^ 


B9. Ky.—Goins v. Commonwealth, 
181 S.W. 184, 167 Ky. 603. 

48 C.J. p 904 note 68. 

90. Cal.—^People v. Agnew, 176 P.2d 
724, 77 Cal.App.2d 748. 

48 C.J. P 904 note 69. 

91. Cal.—^People v. Follette, 240 P. 
502, 74 Cal.App. 178. 

48 C.J. p 904 note 70. 

9fl. Ark.—^Brooks v. State, 121 S.W. 

740, 91 Ark, 505. 

48 C.J. p 904 note 71. 

93. N.C.—State v. Webb, 45 S.E.2d 
345, 228 N.C. 304. 

48 C.J. p 904 note 72. 

94. N.C.—State v. Hill, 28 S.E.2d 
100, 223 N.C. 711. 

48 C.J, p 904 note 73. 

95. Ga.—Parham v. State, 60 S.E. 
123, 3 Ga.App. 468, 472. 

4S C.J- P 905 note 74. 

96. N.Y.—People v. Henry, 187 N. 
T.S. 673, 196 App.Div. 177. 

97. Mo.—State v. Hardiman, 209 S. 
W. 879, 277 Mo. 229. 

48 C.J. p 905 note 76. 

98. Colo.—Lindsay v. People, 204 
P.2d 878, 119 Colo. 438. 

Tex.—Cuellar v. State, 89 S.W.2d 784, 
129 Tex.Cr. 530, 

48 C.J. P 905 note 77. 

99. Cal.—^People v. Pustau, 103 P, 
2d 224, 39 Cal.App.2d 407. 


N.J.—State V. Ellison, 176 A. 338, 
114 N.J.Law 237. 

48 C.J. P 905 note 78. 

Corroboration not neutralized 

In perjury prosecution based on 
charge that accused falsely swore 
that he did not pay any person for 
voting, where there was direct tes¬ 
timony that accused paid one per¬ 
son for voting, testimony of another 
witness that accused gave her a bal¬ 
lot "Which she dropped into the ballot 
box and that accused handed her 
money immediately thereafter, was 
sufficient corroborative evidence 
even though last witness testified 
that accused did not give her money 
for her vote, where jury was jus¬ 
tified in refusing to accept that 
statement in view of another state¬ 
ment that witness did not know for 
what purpose accused gave her the 
money.—U. S. v. Palese, C.C.A.Del., 
133 P.2d 600. 

Svideuce held eufdcieut 
U.S.—U. S. V. Palese, supra. 

Ala.—^Knight v- State, 1 So.2d 668, 
30 AIa.App. 97, certiorari denied 1 
So,2a 669, 241 Ala. 152. 

Ark.—Stubblefield v. State, 146 S.W. 

2d 688, 201 Ark. 611. 

Cal.—^People v. Kriton, 166 P.2d 46, 
73 Cal.App.2d 184—^People v. Tol- 
machofe, 138 P.2d 61, 58 Cal.App.2d 
815—^People v. Curtis, 98 P.2d 228, 
36 Cal.App.2d 306—^People v. Mack- 
en, 89 P.2d 173, 32 Cal.App.2d 31 
—^People V. Rosen, 66 P.2d 1208, 
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20 Cal.App.2d 445—People v. Todd, 
49 P.2d 611, 9 Cal.App.2d 237— 
People v. Keylon, 10 P.2d 86, 122 
Cal.App. 408. 

D.C.—Buckner v. U. S., 154 P.2d 317, 
81 U.S.App.D.C. 38, 

Ky.—Shepherd v. Commonwealth, 42 
S.W.2d 311, 240 Ky. 261. 

Pa.—Commonwealth v. Antico, 22 A. 

2d 204, 146 Pa.Super. 293. 

Tex.—^Reese v. State, 157 S.W.2d 913, 
143 Tex.Cr. 206—^Payne v. State, 
34 S.W.2d 273, 116 Tex.Cr. 538. 

48 C.J. p 904 note 73 [a] (1). 

Evidence held insufficieu’l; 

U.S.—U. S. V. Isaacson, C.C.A.N.T.. 
59 P.2d 966. 

Colo.—^Lindsay v. People, 204 P.2d 
878, 119 Colo. 438—People v. An¬ 
derson, 187 P.2d 934, 117 Colo. 342. 
Ky,—Capps V. Commonwealth, 172 S. 

W.2d 610, 294 Ky. 743. 

Tex.—Cuellar v. State, 89 S.W.2d 784, 
129 Tex.Cr, 530. 

48 C.J. p 904 note 73 [a] (2). 

1. Iowa.—State v. Raymond, 20 
Iowa 582. 

2. Ky. — ^Day v. Commonwealth, 243 
S.W. 1051, 195 Ky. 790. 

3- CaJ.—^People v. Darcy, 139 P.2d 
118, 59 Cal.App.2d 342. 

48 C.J. P 905 note 81. 

4. Tex. — Eldridge v. State, 14 S.W. 

2d 1036, 111 Tex.Cr. 451. 

48 C.J. p 905 note 83. 
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(2) By Circumstances 

The corroboration necessary to prove perjury may be 
by circumstantial evidence. 

The corroboration necessary to prove perjury 
may be by circumstantial evidence.^ The corrobo¬ 
rating circumstances need not be proved by direct 
testimony specifically corroborating the testimony 
of the main witness,® but may consist of proof of 
independent facts which together tend to establish 
the main fact, that is, the falsity of the oath, and 
which together strongly corroborate the truth of 
the testimony of the single witness who has testified 
to such falsity.'^ It may be discerned in the tes¬ 
timony and behavior of accused himself, both on 
the witness stand and elsewhere.® However, it has 
been held that accused’s failure to produce evidence 
in support of the truth of his oath will not of itself 
furnish the necessary corroboration.® 

(3) By Declarations or Admissions of Ac¬ 

cused 

Proof of contradictory extrajudicial statements, ad- 
missions, or confessions of the accused together with the 
testimony of a single witness may be sufficient to estab- 
iish the falsity of the matter alleged. 
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While proof of a contradictory statement of ac¬ 
cused concerning the matter in issue is not alone 
sufficient to prove the falsity of the oath, as dis¬ 
cussed supra § 67, proof of contradictory extraju¬ 
dicial statements, declarations, admissions, or con¬ 
fessions of accused together with the testimony 
of a single witness may be sufficient to establish 
the falsity of the matter alleged,^® whether or not 
the contradictory statements proved were under 
oath, and whether they were oral or written.^^ 
However, evidence of other false and contradictory 
statements, aside from the alleged false statement 
and concerning circumstances about the same time 
and place, is not sufficient to corroborate the tes¬ 
timony, of a single witness.^2 

d. Corroboration between Assignments 

Where there are several assignments of perjury, the 
testimony of a single witness must be corroborated with 
respect to the assignment concerning which he testified. 

Where there are several assignments of per¬ 
jury, the testimony of a single witness must be cor¬ 
roborated with respect to the assignment concern¬ 
ing which he testified.^® Proof of one assignment 
is not corroborated by proof of another,even 


5. U.S.—^U. S. V. Seavey, C.A.Pa., 
180 F,2d 837, certiorari denied 
Seavey v. U. S., 70 S.Ct. 1023, 339 

U. S. 979, 94 L.Ed.- 

Cal.—^People v. Agnew, 176 P.2d 724, 
77 Cal.App.2d 748—^People v. Tol- 
machoff, 138 P.2d 61, 58 Cal.App. 
2d 815—People v. Macken, 89 P. 
2d 173, 32 Cal.App.2d 31—People v. 
Todd, 49 P.2d 611, 9 Cal.App.2d 237 
—People V. Keylon, 10 P.2d 86, 
122 Cal.App. 408. 

Mo. —Corpus Juris cited In State v. 
Brinkley, 189 S.W.2d 314, 325, 354 
Mo. 337— Corpus Juris quoted ia 
State V. McGee, 106 S.W.2d 480, 
482, 341 Mo. 151, 111 A.L.R. 821. 
Tex.—Reese v. State, 157 S.W.2d 913, 
143 Tex.Cr, 206—Payne v. State, 34 
S.W.2d 273, 116 Tex.Cr. 538. 

Vt.—State v. Woolley, 192 A. 1, 109 
. Vt. 53. 

48 C.J. p 906 note 84. 

6 . Cal.—^People v. Galbraith, 226 P. 
983, 66 CaLApp. 761. 

Mo.— Corpus Juris quoted ia State v. 
McGee, 106 S.W.2d 480, 482, 341 
Mo. 161, 111 A.L.R. 821. 

7« Cal.—People v. Pustau, 103 P.2d 
224, 39 Cal.App.2d 407—People v. 
Macken, 89 P.2d 173, 32 Cal.App. 
2d 31—People v. Todd, 49 P.2d 
611, 9 Cal.App.2d 237—People v- 
McGee, 284 P. 229, 103 CaLApp. 
149. 

Ky.—Shepherd v. Commonwealth, 
42 S.W,2d 311. 240 Ky. 261. 

Mo. — Corpus Juris quoted ia State 

V. McGee, 106 S,W.2d 480, 482, 341 
Mo. 161, 111 A.UR. 821. 


N.J.—State V. Ellison, 176 A. 338, 
114 N.J.Law 237. 

48 C.J. P 906 note 86. 

Absence of report of accident 

In prosecution for perjury with 
respect to streetcar accident, con¬ 
ductors* and motormen’s testimony 
that no accident took place on line 
was sufficiently corroborated by 
proof that no accident was reported, 
since accidents usually are reported. 
—People V. Layman, 4 P.2d 244, 117 
Cal,App. 476. 

Bad moral reputation 

Testimony that accused*s reputa¬ 
tion for morality was bad because i 
of his unlawful liquor dealing and 
gambling was not sufficiently cor¬ 
roborative to warrant conviction.— 
Williams v. Commonwealth, 154 S.W. 
2d 563, 287 Ky. 570, 136 A.L.R. 1398- 

8. Cal.—^People v. Agnew, 176 P.2d 
724, 77 Cal.App.2d 74S—People v. 
Todd, 49 P.2d 611, 9 CaLApp.2d 
237. 

Flight and like offenses 
In prosecution for perjury consist¬ 
ing of taking of false oaths to affi¬ 
davits attached to petitions circulat¬ 
ed by accused in behalf of political 
party to enable it to participate in 
primary election, evidence as to 
flight of accused immediately follow¬ 
ing indictment an'd of commission’ 
of three like offenses of same gen¬ 
eral character and tending to same 
common end was sufficient corrob¬ 
oration of falsity of statement.— 
j People V. Todd, supra. 
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9. Cal.—^People v. Layman, 4 P.2d 
244. 117 CaLApp. 476. 

10. Ala.—Corpus Juris cited in 
Williams v. State, 41 So.2d 605, 
607, 34 Ala.App. 462, certiorari de¬ 
nied 41 So.2d 608, 252 Ala 445. 

CaL—^People v. Darcy, 139 P.2d 118, 
59 CaLApp.2d 342—People v. Todd, 
49 P.2d 611, 9 CaLApp.2d 237. 

Ky.—Self V- Commonwealth, 193 S. 

W.2d 419, 301 Ky. 777—Shepherd 
V. Commonwealth, 42 S.W.2d 311, 
240 Ky. 261. 

Miss.—^Horn v. State, 191 So. 282, 
186 Miss. 455. 

Pa.—Commonwealth v. Sumrak, 25 
A.2d 605, 148 Pa.Super. 412—Cor¬ 
pus Juris cited in Commonwealth 
V. Bradley. 167 A. 471, 472, 109 Pa. 
Super. 294. 

48 C.J. p 905 note 88. 

11- Ala—^Williams v. State, 41 So. 
2d 605, 34 Ala.App. 462, certiorari 
denied 41 So.2d 608, 252 Ala. 445. 

Rule requiring two witnesses or one 
witness and corroborating circum¬ 
stances as inapplicable where two 
conflicting statements under oath 
are shown see supra § 68. 

12. Ky.—Smith v. Commonwealth, 
202 S.W. 635, 180 Ky. 240, L.R.A. 
1918B 927, 

13. Ark.—Marvin v. State, 14 S.W. 
87, 53 Ark. 395. 

i 48 C.J. p 906 note 92. 

I 14. Miss.—Lea v. State, 1 So. 235, 64 

I Miss. 278. 

I Pa.—^Williams v. Commonwealth, 01 
Pa 493. 
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though all the perjuries were committed at the same 
time and placets Where, however, there is one 
assignment of a continuous nature, the rule is oth- 
erwise.i^ 

§ 71. Questions of Law and Fact 

a. In general 

b. Falsity of statement 

c. Materiality of statement 

a. In General 

Questions of law, in a prosecution for perjury, are 
fop the court to determine, while questions of fact are 
ordinarily to be decided by the jury. 

In accordance with the rules relating to ques¬ 
tions of law and fact in criminal prosecutions in 
general, as” discussed in Criminal Law §§ 1118-1142, 
questions of law in a prosecution for perjury are 
for the court to determine.^^ On the other hand, all 


questions of fact arising during the course of the 
trial in a prosecution for perjury are ordinarily 
to be decided by the where the evidence 

is sufficient to require their submission,since the 
construction and weight to be given the evidence are 
within the province of the jury,^® and the questions 
should not be taken from the jury by the court, as 
by a peremptory instruction or directed verdict.^l 
If, however, the evidence as to a particular fact 
is undisputed, or is legally insufficient to be sub¬ 
mitted to the jury, it should not be submitted to 
them,22 but should be disposed of by the court 
alone, as by a peremptory instruction or directed 
verdict,23 

Administration of oath. It is ordinarily a ques¬ 
tion of fact for the jury as to whether an oath 
was properly administered to accused at the time 
of the alleged false statement or testimony,2^ and 


15. Miss.—^Lea v. State, 1 So. 235, 
64 Miss. 278. 

16. Ky.—Commonwealth, v. Davis, 
IS S.W. 10, 92 Ky. 460. 462, 13 Ky. 
L. 676. 

48 C.J. P 906 note 95. 

17. N.J.—State v. Lupton, 133 A. 
861, 102 N.J.Law 530. 

IPendency and joinder of issue 

TiTiere the pleadings show the pen¬ 
dency of the judicial proceeding in 
which the false, testimony was given 
and the joinder of issue therein, the 
-questions as to pendency and join¬ 
der of issue become matters of law. 
—Spearman v. State, 152 S.W. 915, 
68 Tex.Cr, 449, 44 L.R.A„N.S., 243. 

The sufficiency of facts and cir- 
cumstances in order to constitute 
material confirmatory proof of a sin¬ 
gle witness* testimony is a question 
of law for the court.—State v. Lup¬ 
ton, 133 A. 861, 102 N.J.Law 530. 

18. D-S.—U. S. V. Freundlich, C.C.A. 
N.Y., 95 P.2d 376—Seymour v. TJ. 
S.. C.C.A.Neb.. 77 F.2d 577, 99 A. 
KR. 880—Luse v. XJ. S-, C.CA..CaL. 
49 F.2d 241. 

Ky.—Wheeler v. Commonwealth, 69 
S.W.2d 992. 248 Ky. 728. 

48 C.J. p 907 note 10. 

19. Ala.—Johnson v. State, 146 So. 
627, 25 Ala.App. 365, certiorari de¬ 
nied 148 So. 912; 227 Ala. 695. 

Iowa.—State v. Mutch, 255 N.W. 643, 
218 Iowa 1176. 

Ky.—^Daniels v. Commonwealth, 189 
S.W.2d 849, 300 Ky. 641. 

]Sr.T.—^People v. Kresel, 264 N.Y.S. 
464, 147 Misc. 241, 

N.C.—State v. Webb, 45 S.E.2d 345, 
228 N.C. 304. 

48 C.J. P 907 note 10 [ij. 

Admissions and other evidence 

In prosecution for perjury on tri¬ 
al of accused for driving while in¬ 
toxicated wherein accused testified 


that another person was driving, ev¬ 
idence of accused’s admissions to 
sheriff and other testimony were suf¬ 
ficient for jury.—State, v. Hiattj.. 1 N. 
W.2d 734, 231 Iowa 655. 

It is for the court to determine 
before submitting a perjury case to 
the jury whether the quantitative 
rule of evidence has been satisfied.— 
Smith V. TJ. S., C.C.A.Ohio, 169 P.2d 
118. 

20. Mont.—State v. Jackson, 293 P. 
309, 88 Mont. 420. 

N.J.—State V. Harris, 38 A. 2d 686, 
132 N.J.Law 54. 

Yt.—State V. Woolley, 192 A. 1, 109 
Yt. 53. 

Jury must consider the whole evi¬ 
dence given by accused at time of al¬ 
leged perjury in connection with all 
its qualifier tions, explanations, and 
modifications.—^Dodge v. State, 24 N. 
J.Law 455—State v. Kowalczyk, 66 
A.2d 175, 4 N.J.Super. 47, reversed 
on other grounds 68 A.2d 835, 3 N. 
J. 51. 

Under statute requiring proof of 
perjury by testimony of two wit¬ 
nesses or by testimony of one wit¬ 
ness and corroborating circumstanc¬ 
es, where accused's testimony and 
behavior are relied on as corrobora¬ 
tive evidence, jury must interpret at¬ 
titude, conduct, and testimony of ac¬ 
cused and, if they are convinced, find 
the ultimate fact that he committed 
perjury as charged.—People v. Ag- 
new, 176 P.2d: 724, 77 CaLApp.2d 748. 

21. Cal.—^People v. Curtis, 98 P.2d 
228, 36 Cal.App.2d 306. 

Ky.—Cardwell v. Commonwealth, 33 
S.W.2d 695, 236 Ky. 676. 

Testimo 2 iy before senate subcommit¬ 
tee 

In perjury prosecution, court 
properly refused to direct verdict for 
accused on ground that, since ques¬ 
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tions asked by senate subcommittee 
referred to campaign, accused's an¬ 
swers were true because he had not, 
in view of ruling, of state supreme 
court preventing placing of accused's 
name on ballot, been engaged in a 
“campaign,” where record disclosed 
that accused knew precisely what 
was meant by word “campaign” 
when that word was used in ques¬ 
tions.—Norris v. U. S., C.C.A.Neb., 
86 F.2d 379, reversed on other 
grounds 57 S.Ct. 535, 300 TJ.S. 664, 
81 L.Ed. 808. 

22. U.S.—Phair v. U. S., C.C.A.N.J., 
60 F.2d 953—^Galanos v. TJ. S., C. 
C.A.Mlch., 49 F.2d 898. 

D.C.—Christoffel v. U. S., 171 F.2d 
1004, 84 U.S.App.D.C. 132, reversed 
on other grounds 69 S.Ct. 1447, 338 
U.S. 84, 93 L.Ed. 1826. 

Ky.—^Allison v. Commonwealth, 13 
S.W.2d 769, 227 Ky. 557. 

N.J.—State V. Tabas, 163 A. 29, 10 
N.J.Misc. 1212. 

N.C.—State v. Sinodis, 172 'S.E. 190, 
205 N.C. 602. 

48 C.J. p 907 note 10 [g]. 

23. U.S.—Fraser v. U. S., C.C.A. 
Tenn., 145 P.2d 145, certiorari de¬ 
nied 65 S.Ct. 586, 324 U.S. 842, 89 
L.Ed. 1403—Norris v. U. S., C.C.A. 
Neb., 86 P.2d 379, reversed on oth¬ 
er grounds 57 S.Ct. 535, 300 U.S. 
564, 81 L.Ed. 808—Galanos v. U. S., 
C.C.A.Mich., 49 F.2d 898. 

24. Ala.—^Williams v. State, 85 So. 
. 595, 17 Ala.App. 429. 

Kan.—State v. Kemp, 20 P.2d 499, 
137 Kan. 290. 

Ky.—Goins v. Commonwealth, 63 S. 

W.2d 794, 250 Ky. 636. 

Mich.—^People v. McCaffrey, 42 N.W. 
681, 75 Mich, 115. 

N.C—State v. Mann, 13 S.E.2d 247, 
219 N.C. 212, 132 A.L.R, 1309. 

Pa.—Commonwealth v. Antico, 22 A. 
2d 204, 146 Pa.Super. 293. 
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evidence that the oath was never actually admin¬ 
istered must be strong and convincing to justify 
the court in taking the case from the jury.25 

Jurisdiction. Whether the court trying the case 
in which the perjury was committed had jurisdic¬ 
tion thereof is a question of law for the court.26 
It is for the court to determine whether the offi¬ 
cer administering the oath to accused had authority 
to do so.27 

b. Falsity of Statement 

Whether the statement made or the testimony given 
was willfully, knowingly, and corruptiy false is ordinarily 
a question of fact for the jury. 

Whether the oath of accused's and the state¬ 
ment made or testimony given thereunder^S was 
willfully, knowingly, and corruptly false or whether 
it was the result of an honest mistake^o is ordinarily 
a question of fact for the jury, where the evidence 


is legally sufficient to be submitted to them^ al¬ 
though under some circumstances it is regarded 
as a mixed question of law and fact.^i If the 
evidence is legally sufficient to be submitted, the 
falsity of statements before the grand jury is a 
question of fact for the jury.^^ jf ^ witness fully 
and fairly corrects every false statement thereto¬ 
fore made by him, on which a charge of perjury 
might be based, a directed verdict of acquittal 
may be warranted,33 but, if the witness’ correc¬ 
tion is doubtful or evasive, or not full and fair, 
the question whether he has purged himself is one 
for the jury.34 

c. Materiality of Statement 

The materiality of an alleged false statement or tes¬ 
timony is ordinarily a question of law for the court. 

Although there is some authority to the con¬ 
trary,^5 the materiality^® of a statement or testi- 


Tex.—^Weadock v. State, 36 S.W.2d 
757, 118 Tex.Cr. 537. 

Time of adxninistratioxi of oath 
Ala.—Singleton v. State, 195 So. 459, 
29 Ala.App, 303. 

Okl.—Canapbell v. State, 214 P. 738, 
23 Okl.Cr. 250. 

25. Wis.—Komp v. State, 108 N.W. 
46, 129 Wis. 20. 

26. Iowa.—State v. Clough, 83 N.W. 
727, 111 Iowa 714. 

48 C.J. p 906 note 98. 

27. Iowa.—State v. Clough, supra. 
48 C.J. p 906 note 99. 

28. Ala.—Singleton v. State, 195 So. 
459, 29 Ala.App. 303. 

Cal.—People v. Todd. 49 P.2d 611, 9 
Cal.App.2d 237. 

N.C.—State v. Dowd, 161 S.E. 205, 
201 N.C. 714. 

48 C.J. p 907 note 11. 

Controlling question to be deter¬ 
mined by jury in perjury prosecu¬ 
tion is whether oath is in fact false. 
— ^People V. Todd, 49 P.2d 611, 9 Cal. 
App.2d 237. 

29. U.S.—Smith v. U. S., C.C.A.Ohio, 
169 P.2d 118—Travis v. U. S., C.G. 
A.Okl., 123 P.2d 268—Duse v. U. 
S., C.C.A.Cal., 49 F.2d 241. 

Ala.—^Knight v. State, 1 So.2d 668, 
certiorari denied 1 So.2d 669, 241 
Ala. 152—Singleton v. State, 195 
So. 459, 29 Ala.App. 303. 

Ark.—Cockrum v. State, 52 S.W.2d 
642, 186 Ark. 14. 

Gal.—People v. Darcy, 139 P.2d 118, 
59 Cal.App.2d 342—People v. Nick- 
ell, 70 P.2d 659, 22 Cal.App.2d 117 
—Corpus Juris cited in People v. 
Todd, 49 P.2d 611, 614, 9 CaLApp. 
2d 237—^People v. Martin, 300 P. 
130, 114 Cal.App. 392. 

Mich.—People v. Kert, 7 N.W.2d 251, 
304 Mich. 148. 

Minn.—State y. Soltau, % N.W.2d 
155, 212 Minn. 20. 


Pa.—Commonwealth v. Baltosser, 14 
Pa.Dist. & Co. 42, 33 Dauph.Co. 
297, 309. 

Tex.—Castro v. State, 60 S.W.2d 211, 
124 Tex.Cr. 13. 

Vt.—State V. Woolley. 192 A. 1, 109 
Vt. 53. 

48 C.J. p 907 note 12. 

Evidence held sufficient to require 
submission of question 
U.S.—Fraser v. U. S., C.C.A,Tenn., 
145 F.2d 145, certiorari denied 65 
S.Ct. 586, 324 U.S. 842, 89 L.Ed. 
1403. 

Ky.—Commonwealth v. Sesco, 132 S. 

W.2d 314, 279 Ky. 791. 

N.C.—State v. Bass, 199 S.E. 76, 214 
N.C. 831. 

Evidence held sufficient as matter 
of law to satisfy the requirement 
that falsity of statement be proved 
by -two independent witnesses or one 
witness and corroborating circum¬ 
stances.—^U. S. V. Weiler, C.C.A.Pa., 
143 F.2d 204, reversed on other 
grounds 65 S.Ct. 548, 323 U.S. 606, 
89 L.Ed. 495, 156 A.L.R. 496. 

Criminal intent 

Where accused made opposing dec¬ 
larations under oath, and statement 
charged to be false was material, 
question of criminal intent is pre¬ 
sented for jury.—^People v. Kresel, 
253 N.Y.S. 372, 141 Misc. 593. 

30. Cal.—^People v. Darcy, 139 P.2d 
118, 59 Cal.App,2d 342—People v. 
Todd, 49 P.2d 611, 614, 9 Cal,App.2d 
237. 

Colo.—^Papas v. People, 55 P.2d 1330,, 
followed in 55 P.2d 1337, 98 Colo. 
336. 

N.J.—State V. Harris, 38 A.2d 686, 
132 N.J.Law 64. 

31. Ga.—Stokes v. State, 2 S.E.2d 
674, 59 Ga.App. 878. 

32. U.S.—U. S. V. Seavey, C.A.Pa., | 
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180 P.2d 837, certiorari denied 
Seavey v. U. S., 70 S.Ct. 1023, 339 

U.S. 979. 94 L.Ed. - 

Mo.—State v. Brinkley, 189 S.W.2d 
314, 354 Mo. 337. 

N.Y.—People v. Kresel, 264 N.Y.S. 
464. 147 Misc. 241. 

Pa.—Commonwealth v. Bradley, 167 
A. 471, 109 Pa.Super. 294. 
Testimony of two members of 
grand jury has been held sufficient 
to take case to jury on issue wheth¬ 
er accused gave false testimony be¬ 
fore grand jury substantially as al¬ 
leged in assignments in information. 
—State V. Brinkley, 189 S.W.2d 314. 
354 Mo. 337. 

33. U.S.—Norris v. U. S., C.C.A.Neb., 
86 P.2d 379, reversed on other 
grounds 57 S.Ct. 535, 300 U.S. 564, 
81 L.Ed. 808. 

34. U.S.—^Norris v. U. S., supra. 

35. Ga.^Cox v. State, 79 S.E. 909, 
13 Ga.App. 687. 

36. U.S.—Sinclair v. United States, 
D.C., 49 S.Ct. 268, 273, 279 U.S. 263, 
73 L.Ed. 662—U. S. v. Weiler, C.C. 
A.Pa., 143 P.2d 204, reversed on 
other grounds 65 S.Ct. 548, 323 U. 
S. 606, 89 L.Ed. 495, 156 A.L.R. 
496—Travis v. U. S., aC.A.Okl., 
123 F.2d 268—^Blackmon v. U. S., 
C.C.A.La., 108 P.2d 572—U. S. v. 
Slutzky, C.C.A.Pa., 79 F.2d 604— 
U. S. V. Garvett, D.C.Mich., 35 P. 
Supp. 644. 

Ark,—Bryant v. State, 185 S.W.2d 
280, 208 Ark. 192—-Cockrum v. 

State, 52 S.W,2d 642, 186 Ark. 14 
—Carter v. State, 27 S.W.2d 781, 

181 Ark. 665—^Foster v. State, 20 
S.W.2d 118, 179 Ark. 1084. 

Cal.—^People v. Kriton, 166 P.2d 45, 
73 Cal.App. 2 a 184—People v. 
Brophy, 120 P.2d 946, 49 Cal.App.2d 
i 15—^People V, Curtis, 98 p.2d 228, 



§§ 71-73 


PERJURY 


70 C.J.S. 


mony or the relevancy^'^ of a statement or testi¬ 
mony assigned as false, tinder the decisions, ordinar¬ 
ily is a question of law for the court, and should not 
be submitted to the jury.^s Like any other ques¬ 
tion of law, however, the question of materiality 
may be so mingled with the facts that the court 
should submit it to the jury, with proper instruc¬ 
tions on the law.29 The materiality of alleged per¬ 
jured testimony is to be determined by the trial 
judge presiding in the criminal action,and not by 
the judge before whom the alleged perjury was 
committed.^ i 

§ 72. Instructions 

Rules relating to instructions in criminal cases in 
general apply in prosecutions for perjury. 

The rules relating to instructions in criminal 
cases in general, as discussed in Criminal Law §§ 
1189-1347, apply in prosecutions for perjur}^^^ Ac¬ 
cordingly, the instructions should be clear and ex- 
plicit,^^ easy of interpretation,^^ and not liable to 
mislead.^5 They should not assume facts not 


proved,4S submit issues not in the case,47 or invade 
the province of the jury.^8 

The general rules governing instructions in crim¬ 
inal cases also apply with respect to the granting or 
refusal of requested instructions in prosecutions for 
perjury^^ W’here an instruction has once been 
given, it need not be repeated,because re¬ 
quested instructions correspond in part with in¬ 
structions given, accused is not deprived of the 
right to have that portion given which brings per¬ 
tinently to the jury the issue involved.5i 

§ 73 , -As to Material Allegations and 

Facts to Be Proved 

The court should instruct the jury as to the material 
facts alleged and necessary to be established in order to 
convict of the perjury alleged, op to show the accused's 
matters of defense. 

The court should instruct the jury as to the mate¬ 
rial facts alleged in the indictment^" and also as 
to the facts which must be established to show the 
materiality of the false statement or testimony, 
before they can convict of the perjury alleged,^3 


36 €al.App.2d 306—^People v. Mack- 
en, 89 P.2d 173, 32 Cal.App.2d 31. 
Me.—Corpus Juris quoted ia State v. 

True, 189 A. 831, 835, 135 Me. 96. 
N.Y.—People v. Samuels, 18 X.Y.S.2d 
532, 259 App.Div. 167, affirmed 31 
N.E.2d 753, 284 N.Y. 410—People 
V. Miro, 271 N.Y.S. 341, 151 Misc. 
164. 

Tex.—Lee v. State, 67 S.W.2d 123, 
123 Tex.Cr. 32. 

Wash.—Corpus Juris quoted ia State 
V. Ingels, 104 P.2d 944, 961, 4 

Wash..2d 676, certiorari denied In¬ 
gels V. State of Washington, 61 S. 
Ct. 318, 311 U.S. 708, 85 L.Ed. 460. 
48 C.J. p 906 note 4. 

Materiality generally see supra §§ 
9-16. 

Court must determ inas matter 
of law, whether false swearing re¬ 
lates to “material fact," which 
means fact that might influence ju¬ 
ry in decision.—^People v, Kresel, 264 
N.Y.S. 464, 147 Misc. 241. 

37. Ky.—^Partin v. Commonwealth, 
159 S.W. 542, 154 Ky. 701. 

Wash,—Corpus Juris quoted in State 
V. Ingels, 104 P.2d 944, 961, 4 
Wash.2d 676, certiorari denied In¬ 
gels V. State of Washington, 61 S. 
Ct. 318, 311 U.S, 708, 85 L.Ed. 460. 

38. Ark.-Bryant v. State, 185 S.W. 
2d 280, 208 Ark. 192. 

Cal.—People v, Kriton, 166 P.2d 45,. 
73 Cal.App.2d 184. 

Me.—Corpus Juris quoted in. State 
V. True, 189 A. 831, 835, 135 Me. 96. 
Wash.—Corpus Juris quoted in State 
V. Ingels, 104 P.2d 944, 961, 4 

Wash.2d 676, certiorari denied In¬ 


gels V. State of Washington, 61 S. 
Ct. 318, 311 U.S. 708. 85 L.Ed. 460. 
48 C.J. p 906 note 6. 

39- U.S.—Luse V. U. S‘., C.C.A.Cal., 

49 P.2d 241. 

Mich.—People v. Kert, 7 N.W.2d 251, 
304 Mich. 148. 

N.Y.—People v. Miro, 271 N.Y.S. 341. 

151 Misc. 164. 

48 'C.J. p 906 note 7. 

40. Cal.—People v. Brophy, 120 P.2d 
946, 49 Cal.App.2d 15—People v. 
Macken, 89 P.2d 173, 32 Cal.App.2d 
31. 

It is exclusive right of trial judge 
j in criminal case to determine ma¬ 
teriality of alleged perjured testi¬ 
mony and to instruct jury thereon.— 
People V. Macken, supra. 

1 41. Cal.—^People v. Macken, supra. 

42. Nev.—State v. Cerfoglio, 205 P. 
791, 213 P. 102, 46 Nev. 332. 

I 48 C.X p 907 note 14. 

43. U.S.—Kuskulis v, U. S., C.C.A. 
Colo., 37 F.2d 241. 

Cal.—^People v. Pustau, 103 P.2d 224, 

39 Cal.App.2d 407. 

Mich.'—People v. Miller, 246 N.W. 
678, 261 Mich. 59S—People v. Kap¬ 
lan, 239 N.W. 349, 256 Mich, 36. 
Mo.—State v. Kaempfer, 119 S.W.2d 
294, 342 Mo. 1007. 

Wyo.—State v. Shinovich, 276 P* 172. 

40 Wyo. 174. 

48 C.J. p 907 note 15. 

Instruction held not erroneous for 
referring to claimed statements 
made by accused to officers and oth¬ 
ers as admissions and evidence of 
the facts rather than as mere state¬ 
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ments.—State v. Woolley, 192 A. 1, 
109 Vt. 53. 

44. Ala.—^Peterson v. State, 74 Ala. 
34. 

46. Ga.—Harris v. State, 27 S.E.2d 
51, 69 Ga.App. 872. 

48 -C.J. p 907 note 17. 

46. Cal.—^People v. Woodcock, 199 P. 
565, 52 Cal.App. 142. 

Ind.—Hitesman v. State, 48 Ind. 473. 

47. Mo.—State v. Moran, 115 S.W. 
1126, 216 Mo. 550. 

48 C.J. p 907 note 19. 

48. Ga.—Harris v. State, 27 S.E.2d 
51, 69 Ga.App. 872. 

48 C.J. p 908 note 20. 

49. U.S.—U. S. V. Norris, Neb., 57 
S.Ct. 535, 300 U.S. 564, 81 L.Ed. 
808—Seymour v. U. S., C C.A.Neb., 
77 P.2d 577, 99 A.L.R. 880. 

Conn.—State v. Fasano, 177 A. 376, 
119 Conn. 455. 

Tex.—^Ackelson v. State, 94 S.W.2d 
1172, 130 Tex.Cr. 374. 

Instructions held properly refused 
U.S.—U. S. V. Norris, Neb., 57 S-Ct. 

535, 300 U.S. 564, 81 L.Ed. 808. 
Mass.—Commonwealth v. Weene, 65 
N.E.2d 318, 319 Mass. 231. 

50. Tex.—^Urben v. State, 178 S.W. 
514, 77 Tex.Cr. 261. 

48 C.J. p 908 note 21. 

51. Tex.—^Porter v. State, 88 S.W. 
359, 48 Tex.Cr. 301. 

58. Or.—State v. Stilwell, 221 P. 

174, 109 Or. 643. 

48 C.J. p 908 note 23. 

53. Cal.—^People v. Lem You, 32 P. 
11, 97 Cal. 224—^People v. Pustau, 
103 P.2d 224, 39 Cal.App.2d 407— 
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or to show accused’s matters of defense.^^ The 
court may properly instruct the jury as to the ma¬ 
teriality of the alleged false testimony,and fur¬ 
ther instruct that such materiality is for the court, 
and not for the jury, to determine.^® 

Where there are several assignments of perjury, 
the jury should ordinarily be informed as to which 
assignment or assignments of false testimony are 
submitted to them as a basis for their verdict.®^ 
Where the assignments of perjury are severable, 
it is proper for the court to select one or more of 
them as being the main material matters to the 
exclusion of the others, and submit them to the jury 
on which to predicate a conviction,^8 and to charge 
that it is not necessary to prove that each and all 
of accused’s statements or answers were false, 
and, if the evidence justifies the submission of guilt 
as to more than one statement, the court should use 
the disjunctive, and not the conjunctive, in its in- 
struction.6® Where the assignments are not sev¬ 
erable, an instruction submitting all such predi¬ 
cates in solido is proper.^^ It is error to instruct 


that, if the prosecution shall prove any of the al¬ 
leged assignments of perjur^^ in manner and form 
as charged in the indictment, then accused should 
be found guilty, since this instruction ignores en¬ 
tirely the materialit}’’ of the testimony.®^ 

§ 74* — As to Intent and Knowledge of 
Falsity 

The court should instruct the fury that, In order to 
convict, the false statement or testimony must have been 
willfully, knowingly, and corruptly given. 

Since a corrupt intent is an essential element of 
the crime of perjury, the court should instruct the 
jury that, in order to convict, the false testimony 
must have been given willfully and corruptly, or 
other language must be used indicating that the 
swearing must have been intentionally false 
and, under some statutes, should define the terms 
‘‘willfully’^ and '^deliberately.”®'^ It should also in¬ 
struct, when proper under the facts, as to the ef¬ 
fect of the false testimony having been given under 


People V. Macken, 89 P.2d 173, 32 

Oal.App.2d 31. 

Ky.—Taylor v. Commonwealth, 76 S. 

W.2d 923, 266 Ky. 667. 

48 C.J. p 908 note 24. 

Instructions held not erroneous 

(1) In prosecution for false swear¬ 
ing*, instruction that accused was 
sworn by judge was not error on 
ground that evidence did not show 
that accused was sworn.—Goins v. 
Commonwealth, 63 S.W.2d 794, 250 
Ky. 636. 

(2) Other instructions held not er¬ 
roneous see 48 C.J. p 908 note 24 [c]. 

Xn prosecution for false swearing, 
instruction authorizing conviction if 
jury believed that accused, having 
been sworn as witness in murder 
prosecution, knowingly and falsely 
testified that he witnessed homicide, 
and, if jury believed that accused 
was not at scene of homicide or did 
not witness homicide, has been held 
to submit elements of offense 
charged and was not objectionable 
because not concluding with lan¬ 
guage requiring finding that such 
testimony was knowingly false.— 
Taylor v. Commonwealth, 76 S.W.2d 
923, 256 Ky. 667. 

5^ Ky.—^N'eal v. Commonwealth, 54 

S.W.2d 599, 246 Ky. 59. 

Evidence that accused was drunk 
when he made demonstrations with 
pistol toward prosecuting witness 
did not authorize instruction as to 
intoxication as defense to charge of 
false swearing regarding demonstra¬ 
tions.—Shepherd v. Commonwealth, 
42 S.W.2d 311,. 240 Ky. 261. 

Xh prosecution f<Mr perjury before 
70 C. J.S.—S6 


grand jury, where accused's wife 
testified that he was very nervous 
before going before grand jury and 
did not remember what he said, a 
charge presenting affirmative de¬ 
fense under statute that statement 
was made while under agitation 
should have been given as requested. 
—Ackelson v. State, 94 S.W.2d 1172, 
130 Tex.Cr. 374. 

55. Ark.—^Bryant v. State, 185 S.W. 
2d 280. 208 Ark. 192. 

Cal.—People v. Kriton, 166 P.2d 45, 
73 Cal.App.2d 184. 

Wash,—State v. Ingels, 104 P.2d 944, 
4 Wash.2d 676, certiorari denied 
Ingels V. State of Washington, 61 
S.Ct. 318, 311 U.Sw 708, 85 L.Ed. 460. 

56. Cal.—^People v. Kriton. 166 P.2d 
45, 73 Cal.App.2d 184. 

Hefusal to instruct that materiali¬ 
ty was for jury to determine held 
proper.—State v. Ingels, 104 P.2d 
944, 4 Wash. 2d 676, certiorari denied 
Ingels V. State of Washington, 61 S. 
Ct. 318, 311 U.S, 708, 85 L.Ed. 460. 

57. ISr.Y. —^People v. S'charfstein, 147 
ISr.Y.S. 946, 162 App.Dlv. 642, 31 N, 
Y.Cr. 262. 

Tex,—Conant v. ’State, 103 S.W. 897, 
51 Tex.Cr. 610. 

48 C.J. p 908 note 26, 

Assignments of perjury generally 
see supra § 45. 

Where one count ^hioUe x»rossed” 
Where count charging that ac¬ 
cused falsely testified respecting 
statements made by person accused 
of murder was “nolle pressed" and 
case was tried on count charging 
that accused falsely testified respect¬ 
ing statements made by accused's 
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codefendant, instruction that state 
must prove that accused’s alleged 
perjured testimony was material to 
issue whether accused's codefendant 
was guilty of murder was not er¬ 
roneous as extending materiality of 
perjured testimony to issue whether 
accused was guilty of murder.—^Hall 
V. State. 187 So. 392, 136 Fla, 644. 

58. Ga.—McCord v. State, 10 S.E. 
437, S3 Ga. 521. 

4$ C.J. P 908 note 27. 

59. Cal.—People v. Mizer, 99 P.2d 
333, 37 Cal.App.2d 148. 

60. Ky.—Benge v. Commonwealth, 
183 S.W.2d 631, 298 Ky. 562. 

61. Tex.—^Young v. State, 157 S'.W. 
151, 70 Tex. 434—Adams v. State, 
91 S.W. 225, 49 Tex.Cr. 361. 

62. Ill.—^Wilkinson v. People, 80 N. 
E. 699, 226 Ill. 135. 

Tex.—^Donohoe v. State, 14 Tex.App. 
638. 

63. Wyo.—State v. Shinovich, 276 P, 
172, 40 Wyo. 174. 

48 G.J. p 908 note 32. 

Instructions held not erroneous 

(1) As wrongfully withdrawing 
from the jury’s consideration wheth¬ 
er accused testified willfully and 
corruptly.—^Kuskulis v. U. S., C.C.A. 
Colo., 37 F.2d 241. 

(2) Other instructions held not er¬ 
roneous see 48 C-J. p 908 note 32 [hj. 
Instruction held properly refused 
XJ.S.—Seymour v. U. S., C.aA.Neb., 

77 F.2d 577, 99 A.Ii.R. 880. 

64. Tex.—^Roberts v. State, 201 S. 
W. 998, 83 Tex.Cr. 139. 

48 O.J. p 908 note 32 £cj. 
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duress, 65 and, if the false testimony was g-iven 
under compulsion and coercion, the court should 
instruct that accused is exempt from perjury if he 
was subjected, or had reasonable grounds to be¬ 
lieve that he was subjected, to real, imminent, and 
impending danger. 66 When justified by the evi¬ 
dence, accused may be entitled, on request, to an 
instruction requiring the jury to consider his men¬ 
tal condition at the time of the alleged perjury, 
as bearing on the question of willful perjury.®'^ 

Knowledge of falsity. The court should also in¬ 
struct on, and it may be error to omit, the element 
of knowledge of the falsity of the testimony given.®^ 
On the other hand, when warranted by the facts, 
the court should instruct as to the effect of the 
false testimony having been given through mistake 
or misapprehension,69 or under the honest belief 
that it was true.'^6 Where the court has instructed 
the jury that accused has admitted his knowledge 
of the falsity of his testimony, and put the prosecu¬ 
tion on proof only of the question as to whether 
the alleged false testimony was in fact true or false, 
an instruction omitting the element of knowledge 
is not erroneous.'^i 

§ 75, As to Effect of Evidence 

Where evidence is erroneously admitted, it Is error 
to fail to charge that such evidence should be disregarded; 
and, where evidence is admissible only on a particular is¬ 


sue, it is proper on request to limit the consideration 
thereof to such issue. 

Where evidence is erroneously admitted, it is 
error to fail to charge that such evidence should be 

disregarded, ”^2 

Where evidence is admissible only on a particu¬ 
lar issue, but might be considered for other pur¬ 
poses, it is proper'^9 on request^^ to limit the con¬ 
sideration thereof to such issue, and error to fail 
to do soJ^ Where evidence is competent only as 
impeaching evidence, and is not material as sub¬ 
stantive evidence, the court should so instruct.'^^ 
So, also, if the judgment in the proceeding in which 
the perjury was committed is admitted on behalf 
of the prosecution, the court should give instruc¬ 
tions limiting the effect of such evidence,77 but, 
if the record of the judgment of conviction is not 
introduced, such instructions are not necessary.78 

§ 76. - As to Degree of Proof Required 

The court should instruct the jury as to the degree of 
proof and the number and corroboration of witnesses nec¬ 
essary to support a conviction for perjury. 

The court should fully and fairly instruct the 
jury as to the degree of proof79 and the number and 
corroboration of witnesses^® required to support a 
conviction for perjury, and that the jury, in order 
to convict, must be satisfied of accused’s guilt be¬ 
yond a reasonable doubt.The court should in- 


65. Pla.—Hall V. state. 187 So. 892, 
136 Fla. 644. 

66. Fla.—^Hall v. State, supra. 
Duress and threats as element of 

perjury see supra § 17. 

Instructioa held erroneous 
Fla.—^Hall v. State, supra, 

67- Fla.—^Leaptrot v. State, 40 S’o. 
616, 51 Fla. 57. 

48 C.J. P 908 note 32 [dl. P 909 note 
34 [d]. 

68. Ga.—Oxford v. State, 150 SJE. 
466, 40 Ga.App. 511. 

Wis.—State v. Evans, 282 N.W. 555, 
229 Wis. 405. 

48 C.J. P 908 note 33. 

69. Conn.—State v. Fasano, 177 A. 
376, 119 Conn. 455. 

48 C.J. P 909 note 34 [cj. 

Instruction held proper 

An instruction that a false state¬ 
ment, made through inadvertence, 
“accident,’* or mistake is not perjury 
-was not erroneous because of the 
use of word “accident” rather than 
the statutory phrase “under agita¬ 
tion.”—Brinkley v. State, Tex.Cr,, 
228 S.W.2d 522. 

Instruction held improperly refused 
A refusal to charge that false tes¬ 
timony may be dissociated from 
willful or corrupt intention to de¬ 
ceive, and that, if jury found that 


accused under mistaken impression 
or other cause testified falsely but 
without willful or corrupt intent to 
deceive, he was entitled to acquittal, 
has been held error, where accused 
claimed that false testimony was 
given through misapprehension.— 
State V. Fasano, 177 A. 376, 119 Conn. 
455. 

70. Ky.—^Morgan v. Commonwealth, 
45 S.W.2d 850, 242 Ky. 116. 

Mont.—State v. Jackson, 293 P. 309, 
88 Mont. 420. 

48 C.J. P 909 note 34. 

71. Cal.—^People v. Wong Fook Sam, 
79 P. 848, 146 Cal. 114. 

48 C.J. p 909 note 35. 

72. Tex.—^Hollins v. State, Cr., 69 
S.W. 594. 

73. Isr.C. —State v. Austin, 43 S.E. 
905, 132 N.C. 1037. 

74. Okl.—Gray v. State, 111 P. 825, 
4 Okl.Cr. 292, 32 L.Il.A.,N.S., 142. 

48 C.J. P 909 note 38. 

75. Utah.—State v. Justesen, 99 P. 
456, 35 Utah 105. 

48 C.J. p 909 note 39. 

76. M.C.—State v. Austin, 43 S.E. 
905, 132 M.C. 1037. 

77. Tex.—Estill v. State, 42 S.W. 
305, 38 Tex.Cr. 255. 

48 C-X P 909 note 41. 
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78. Tex.—^Franklin v. State, 43 S.W, 
85, 38 Tex.Cr. 346. 

48 C.J. p 909 note 42. 

79. U.S.—‘Christoffel v. U. S., D.O., 
69 S.Ct. 1447, 338 U.S. 84, 93 L.Ed. 
1826. 

Cal.—^People v, Pustau, 103 P.2d 224, 
39 Cal.App.2d 407—People v. Mack- 
en, 89 P.2d 173, 32 Cal.App.2d 31. 
48 C.J. P 909 note 43. 

Znstructions held not erroneous 
Ga.—Harris v. State, 27 S.E.2d 51, 
69 Ga.App. 872. 

80. U.S,—Corpus Juris cited in 
Goins v. United States, C.C.A.W. 
Va., 99 P.2d 147, 149. 

D.C.—Buckner v. U. S., 154 F.2d 317, 
81 U.S.APP.D.C. 38. 

48 C.J. p 909 note 44. 

Number of witnesses and corrobora¬ 
tion see supra §§ 68-70. 

81. Cal.—^People v. Mizer, 99 P.2d 
333, 37 Cal.App.2d 148—People v. 
Follette, 240 P. 502, 74 Cal.App. 
178. 

U.S.—Christoffel v. U. S., D.C.. 69 
S.Ct. 1447, 338 U.S. 84, 93 L.Ed. 
1826. 

Ky.—Benge v. Commonwealth, 183 
S.W.2d 631, 298 Ky. 562. 

Wis.—State v. Evans, 282 N.W. 655, 
229 Wis. 406. 
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struct to the quantitative evidence rule, to the 
effect that, although other material allegations may¬ 
be proved by a single witness,the falsity of ac- 
cused's statement or testimony must be established 
by the testimony of at least two independent wit¬ 
nesses, or by one witness and corroborating circum¬ 
stances;^^ and it has been held that a failure to 
give such an instruction is error,^4 particularly 
when such an instruction is requested,^® although 
some decisions hold that, in the absence of a re¬ 
quest for such an instruction, there is no funda¬ 
mental error in a failure to give it.^® It has also 
been held that the court need not instruct that the 
corroborating circumstances must be strong,but 
that it is sufficient to instruct that the corroborating 
circumstances, together with the testimony of one 
witness, must be such as to satisfy the jury beyond 
a reasonable doubt of the guilt of accused.^s 


§ 77. Verdict and Conviction 

The rules relating to the form and sufficiency of ver¬ 
dicts in criminal prosecutions, ordinariiy apply in prosecu¬ 
tions for perjury. 

The rules relating to the form and sufficiency of 
verdicts in criminal prosecutions in general, as dis¬ 
cussed in Criminal Law §§ 1393-1408, govern the 
form and sufficiency of verdicts in prosecutions for 
perjury,S9 such as that the verdict in a perjury 
case must be responsive to the issues,®^ and not 
be inconsistent^^ 

A verdict which finds accused guilty as charged 
in the indictment is sufficient,without declaring 
that the offense was “knowingly*’ committed.®^ 
Where several assignments of perjury are alleged 
in the indictment or information, a general verdict 
of guilty may be based on proof of any one of such 
assignments,^^ although other assignments are not 
sustained.95 One good assignment of perjury will 


Xustruction lield proper 

An instruction' defining perjury in 
the language of the statute, which 
stated that accused could not be 
convicted unless it appears beyond 
a reasonable doubt and to a moral 
certainty that under oath in a trial 
before a competent court he will¬ 
fully testified falsely as to the ma¬ 
terial facts which were not only 
false but which he knew to be un¬ 
true, was properly given.—^People v. 
Mizer, 99 P.2d 333, 37 Cal.App.2d 
148. 

82- U.S.—Boehm v. XT. S., C.C.A. 
Mo., 123 F.2d 791, certiorari denied 
62 S.Ct. 626, 315 U.S. 800, 86 L.Ed. 
1200, rehearing denied 62 S.Ct. 
794, 315 U.S. 828, 86 L.Ed. 1223. 

S3. U.S.—Weiler v. U. S.. Pa., 65 'S. 
Ct. 548. 323 U.S. 606, 89 L.Ed. 495, 
156 A.L.R. 496-^Boehm v. V. S.. 
C.C.A.MO., 123 P.2d 791, certiorari 
denied 62 S.Ct. 626, 315 U.S. 800. 
86 L-Ed, 1200, rehearing denied 62 
S.Ct. 794, 315 U.S. 828, 86 L.Ed, 
1223—United States v. Hall, D.C. 
Ga., 44 F. 864. 

Cal.—People v. Follette, 240 P. 502, 
74 Cal.App. 178. 

Ga.—^Potts V. State, 52 S.E.2d 575, 
78 Ga.App. 799—Oxford v. State, 
150 S.E. 466, 40 Ga.App. 511. 

Ky.—^Benge v. Commonwealth, 183 
S.W.2d 631, 298 Ky. 562—Capps 
V. Commonwealth, 172 S.W.2d 610, 
294 Ky. 743—Cavin v. Common¬ 
wealth, 130 S.W.2d 803, 279 Ky. 
343—Shepherd v. Commonwealth, 
42 S.W.2d 311, 240 Ky. 261. 

Miss.—Chenault v. State, 122 So. 
• 98, 154 Miss. 21-~Wilbur v. State. 
119 So. 303, 161 Miss. 837—Sau¬ 
cier V. State, 48 So. 840, 95 Miss. 
226—'Brown v. State, 57 Miss. 424. 
Mo.—State v. Brinkley, 189’ S.W.2d 
314, 354 Mo. 337. 


N.C.—State v. Hill, 28 S.E.2d 100, 
223 2T.a 711. 

Tex .—^Wilson v. State, 10 S.W. 749, 
27 Tex.App. 47—Gartman v. State, 
16 Tex.App. 215. 

48 C.J. p 909 note 44. 

Instruction held proper 

(1) Pact that defendant could not 
be convicted of perjury on uncorro¬ 
borated statement of any one wit¬ 
ness.—Fraser v. U. S., CjC.A.Tenn., 
145 P.2d 145, certiorari denied 65 S. 
Ct. 586, 324 U.S. 842, 89 L.Ed- 1403. 

(2) Pact that conviction could not 
be had except on the testimony of 
two credible witnesses, or one cred¬ 
ible witness strongly corroborated 
by other evidence.—Brown v. State, 
276 S.W. 929, 101 Tex.Cr. 639, 
Testimony to same facts 

An instruction that two witnesses, 
when they were required, did not 
have to testify to same facts or cir¬ 
cumstances to convict for false 
swearing, has b^en held erroneous. 
—^Pancake v. Commonwealth, 34 S. 
W.2d 735, 237 Ky. 1- 

The fact that more than one wit¬ 
ness testified to the perjury has been 
held not to obviate the necessity for 
a charge that the falsity of the oath 
must be proved by two witnesses or 
by one witness and corroborating 
circumstances,—State v, Rutledge, 
79 P. 1123, 37 Wash. 523—48 C.J. P 
909 note 46. 

Where three witnesses testify as 
to the falsity of accused’s state¬ 
ment, it is sufficient to charge that 
the state must prove its case by at 
least two witnesses.—^Montgomery 
IV. State, Tex.Cr., 40 S.W. 805. 

184. Miss.—Chenault v. State, 122 
So. 98, 154 Miss. 21—^Wilbur v. 
I State, 119^ So. 303, 151 Miss. 837. 
I Tex.—Miller v. State, 11 S.W. 485, 
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27 Tex.App. 497—^Wilson v. State, 
10 S.W. 749, 27 Tex.App. 47. 

85. U.S.—Weiler v, U. S., Pa., 65 

S.Ct. 548, 323 U.S. 606, 89 L.Ed, 
495. 156 A.L.R. 49 6. 

86- Ark.—Scott v. State, 92 S.W. 
241, 77 Ark. 455. 

Okl.—Stiles V. State, 264 P. 226, 39 
Okl.Cr. 173. 

Where proof is circumstantial 
Ga.—Mallard v. State, 90 'S.E. 1044, 
19 Ga.App. 99. 

87- Hawaii.—^Territory v. Lee Chee, 
31 Hawaii 587. 

Mo.—'State v. Brinkley, 189 S.W.2d 
314, 354 Mo. 337, overruling State 
V. Kaempfer, 119 S.W.2d 294, 342 
Mo. 1007. 

88. Hawaii.—Territory v. Lee -Chee, 

31 Hawaii 587. 

Mo.-^State v. Brinkley, 189 S.W.2d 
314, 354 Mo. 337. 

88. hT.T.—People v. Root, 87 N.Y. 

S. 962, 94 App.Div. 962. 

48 C.J. p 910 note 49. 

90. Ky.—Barton v. Commonwealth, 

32 S.W. 171, 396, 17 Ky.L. 580. 

48 C.J. p 910 note 50. 

91. H.Y.—tiarris v. People, 64 N.T. 
148. 

48 C.J. p 910 note 51. 

92. Cal.—^People v. Agnew, 176 P.2d 
724, 77 Cal.App.2d 748. 

93- Cal.—^People v. Agnew, supra. 

94. Mo.—State v. Gordon, 95 S.W. 
420, 196 Mo. 185. 

48 C.J. p 910 note 52. 

Proof of any one of several assign- 
ments as sufficient to support in¬ 
dictment see supra § 50. 

95. Me.—'State v. Shannon, 3 A.2d 
899, 136 Me. 127, 120 A.L.R. 1166. 

Tex.—Urben v. State, 178 S.W. S14, 
77 Tex.Cr. 261. 

48 C.J. P 910 note 52. 
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ordinarily support a general verdict of guilty, 9s 
although other assignments contained in the in¬ 
dictment are defective.^^ 

§78. Sentence and Punishment 

The sentence and punishment to be imposed on a per¬ 
son convicted of perjury are usually fixed by statute. 

Although not originally punishable by the courts 
as a crime,^^ perjury has for a long time been con¬ 
sidered a crime triable and punishable as such.^^ 
The pimishment now is usually a matter of statu¬ 


tory regulation,1 and a sentence imposing a penalty 
of greater or less severity than that provided for by 
statute has been held to be error.^ Under some 
statutes, a higher sentence is imposed on a convic¬ 
tion for perjury committed in a trial for a felony 
than on a trial for a lesser offense and according 
to the practice in some courts if accused pleads 
guilty, one half the maximum penalty is imposed.^ 

Imposing incapacity as witness. Under some 
statutes, the practice is to make the disability of 
accused to give testimony a part of the sentence.^ 


VI SUBORITATION 01 PERJURY AND ATTEMPTS TO SUBORN 


§79. Subornation 

a. Definition 

b. Nature of offense 

c. Elements of offense 

a. De^nition 

Subornation of perjury consists fn procuring op In¬ 
stigating another to commit the crime of perjury. 

By the common law, subornation of perjury 
consists in procuring or instigating another to com¬ 
mit the crime of perjury.^ In general the statu¬ 
tory definitions are in substance the same as the 
common-law definition,7 although some definitions 
are broader in operation.^ Some statutes defining 


subornation of perjury embrace subornation of 
every sort of perjury and other statutory defini¬ 
tions have been construed to include the procuring 
of the commission of the offense of false swear¬ 
ing. 

b. Nature of Offense 

Subornation of perjury, although In substance the 
same as perjury, under the statutes is usually held to be 
an offense separate and distinct from perjury. 

Subornation of perjury is a crime involving moral 
turpitude.^l It has been held that it is but a par¬ 
ticular form of perjury, 12 or is in substance the 
same as perjury, being part and parcel of the 
same offense,!^ and that subornation of perjury 


96. Me.—state v. Shannon, 3 A.2d 
899, 136 Me. 127, 120 A.L.R. 1166. 

48 C.J. p 910 note 54. 

97. Me.—State v. Shannon, supra. 

48 C.J. p 910 note 54. 

98. U.S.—U. S. V. Hall, D.C.Ga., 44 
P. 864, 865, 10 L.R.A. 324. 

48 C.J. p 910 note 68. 

Punishment as contempt see Con¬ 
tempt § 24. 

99. U.S.—U. S. V. Hall, supra. 

48 C.J. p 910 note 69. 

crime ag'aixist public justice” 
U.S.—^U. S. V. Hall, supra. 

1. Conn.—State v. Eckart, 18 A.2d 
366, 127 Conn. 719. 

Fla.—^Robinson v. State, 18 Pla. 898. 
48 C.J. p 910 note 70. 
prisou or jail sentence 

Accused convicted of perjury was 
properly sentenced to state prison 
for not less than one nor more than 
three years as ag-ainst contention 
that maximum imprisonment which 
could be imposed on him was six 
months in jail on ground that under 
statute a jail penalty applies to 
crime of perjury while provision for 
imprisonment in'state prison applies 
to subornation of perjury which is 
the other oifense included in the 
statute.—State v. Eckart, 18 A, 2d 
366. 127 Conn. 719. 

2. Ala.—^Brown v. State, 47 Ala. 47., 


3. Ala.—Roley v. State, 290 P. 195, 
48 Okl.Cr. 60—^Washburn v. State, 
288 P. 371, 47 Okl.Cr. 321. 

4. Puerto Rico.—^U. S. v. Santiste- 
ban, 10 Puerto Rico Fed. 509. 

5. Pa.—Commonwealth v. Griel, 20 
Pa.Dist. &Co. 619, 44 Lanc.L».Rev. 
65. 

Conviction of perjury or suborna¬ 
tion of perjury as disqualifying 
person as witness see Witnesses 
§ 67. 

6. N.C.—State v. Chambers, 104 S. 
E. 670, 180 N.C. 705, 709. 

48 C.J. p 911 note 82. 

Conspiracy to commit crime of sub¬ 
ornation of perjury under federal 
statute see Conspiracy § 62 b. 

I Offense of procuring false evidence 
in general see Obstructing Justice 
§ 9. 

Similar definition 

"‘The offense of procuring another 

to take a false oath.*‘—U. S. v. Rich¬ 
mond, C.C.A,Pa., 17 P.2d 28, 30. 

7. U.S.—Nickel! v. United States, 
Or., 161 F. 702, 707, 88 C.C.A. 562, 
reheard 167 F. 741, 93 C.C.A. 229, 
certiorari denied 29 S.Ct. 699, 214 
U.S. 517, 53 L.Ed. 1064. 

Ga.—^Hicks V. State, 21 S.E.2d 113, 
116, 67 Ga.App. 475. 

Or.—State v. Jewett, 85 P. 994, 996, 
48 Or. 577. 


8. Hy.—^Henderson v. Common¬ 
wealth, 91 S.W. 1141, 28 Ky.L. 
1212 . 

9. U.S.—^Hammer v. U. S., C.C.A.N. 
T., 6 F.2d 786, reversed on other 
grounds 46 S.Ct. 603. 271 U.S. 620, 
70 L..Ed. 1118—Epstein v. U. S., Ill., 
196 F. 354, 116 C.C.A. 174, certio¬ 
rari denied 32 S.Ct. 527, 223 U.S. 
731, 56 L.Ed. 634. 

48 C.J. p 912 note 98. 

Before referee in bankruptcy 

Conviction can be had for suborna¬ 
tion of perjury in respect of testi¬ 
mony given before referee in bank¬ 
ruptcy.—^Ryan v. U. S., C,C.A.I11., 

58 F.2d 708—48 C.J. p 912 note 98 
[a] (1). 

10- Ky.—Henderson v. Common¬ 
wealth, 91 S.W. 1141, 28 Ky.L. 
1212 . 

11. Wash.—^In re Bixby, 198 P.2d 
672, 31 Wash.2d 620. 

12. U.S.—U. S. V. Dennee, C.C.La., 
25 P.Cas.No.14,947, 3 Woods 39. 

Iowa.—State v. Lomacfc, 106 N.W. 
386, 130 Iowa 79. 

13- U.Ss—^Hammer v. U. S., N.T., 46 
B.Ct 603, 271 U.S. 620, 70 L.Ed. 
1118. 

14. U.S.—^U, S. V. Silverman, C.C.A. 
Pa., 106 P.2d 760, 761. 
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is accessorial in nature.^5 However, it has been 
asserted or recognized that subornation is an of¬ 
fense at common law,^® and usually under the stat¬ 
utes it is recognized as an offense separate and 
distinct from perjuryi*^ and false swearing.ts 

Felony or misdemeanor. At common law subor¬ 
nation of perjury is a misdemeanor,!^ but under 
some statutes it is a felony.-^ Where the offense, 
with the procurement of the commission of which 
accused is charged, is technically false swearing 
and a misdemeanor, it has been held that under 
the federal laws the offense charged is also a mis- 
demeanor.2! 

c. Elements of Offense 

(1) Perjury 

(2) Acts and intent of suborner 
(1) Perjury 

It Is^essential to the offense of subornation of perjury 


that perjury. In all of Its elements, shall have been com¬ 
mitted by the suborned witness. 

In general, where the elements of perjury are 
present, and there is a showing that the commis¬ 
sion of the perjury was induced or procured by ac¬ 
cused, he is chargeable with the offense of subor- 
nation.22 In order to sustain an indictment for 
subornation of perjury, there must have been an 
agreement to commit perjury,^^ and perjury must 
have been in fact committed by the suborned wit- 
ness.24 This rule applies in respect of the required 
elements that the oath must have been taken in a 
matter or proceeding in which an oath was author¬ 
ized or required that the testimony must have 
been given in a judicial proceeding or in due course 
of justice that the court or tribunal must have 
had jurisdiction of the proceeding that the per¬ 
son who administered the oath must have had au¬ 
thority to administer it;^^ that the witness must 
have been duly sworn;29 that the statement or tes- 


“Any g'eiLeral distinction between 
perpetration and procurement . . . 
no longer obtains.”—^U, S. v. Silver- 
man, supra. 

15. Iowa.—State v. Lomack, 106 N. 
W. 386. 130 Iowa 79. 

Mass.—Commonwealth v. Fine, 73 N. 

E. 2d 250, 321 Mass. 299—Common¬ 
wealth V. Smith, 11 Allen 243. 

16. Del.—State v. Shallner, 69 A. 
1004, 22 Del. 576. 

48 C.J. p 911 note 88. 

17- Ky.—Conn v. Commonwealth, 27 
S.W.2d 702. 234 Ky. 153. 

Mass.—Commonwealth v. Fine, 73 
N'.E.2d 250, 321 Mass. 299. 

48 C.J. p 911 note 89. 

IS- Ky.—Henderson v. Common¬ 
wealth, 91 S.W. 1141, 28 Ky.L. 1212. 
19. N.C.—State v. Chambers, 104 S. 

B. 670, 180 N.C. 705. 

2C. Ariz.—State v. Ferraro, 198 P. 

2d 120, 67 Ariz. 397. 

Ky.—Strader v. Commonwealth, 42 
S.W.2d 736, 240 Ky. 659, 

Mass.—Commonwealth v. Fine, 73 
N.E.2d 250, 321 Mass. 299. 

48 C.J. p 911 note 95. 

21. XJ.S.—Hallock V. U. S., Okl., 185 

F. 417, 107 C.C-A. 487, certiorari de¬ 
nied 31 S.Ct. 717, 220 U.S. 613, 55 
L.Ed. 610. 

22. Pa.—Commonwealth v. Billings¬ 
ley, 54 A.2d 705, 357 Pa. 378. 

48 C.J. p 912 note 3. 

23. Cal.—People v. Sharpe, App., 216 
P.2d 519. 

24. U.S.—Catrino v, XJ. S., C.A. 
Mont., 176 P.2d 384—Austin v. U. 
S., C.C.A.Cal., 19 F.2d 127, certio¬ 
rari denied 48 S.Ct 22, 275 U.S. 523, 
72 D.Ed. 405. 

Cal.—^People v. Sharpe, App., 216 P. 
2d 519. 


D.C.—^IVIeyers v. U. S., 171 F.2d SOO, 
84 U.S.App.D.C. 101, 11 A.L.R.2d 1, 
certiorari denied 69 S.Ct. 603, 336 
U.S. 912, 93 D.Ed. 1076. 

Ga.—Hicks v. State, 21 S.E.2d 113, 
67 Ga.App. 475. 

Ky.—Conn v. Commonwealth, 27 S- 
W.2d 702, 234 Ky. 153. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

Utah.—State v. Gleason, 40 P.2d 222, 
86 Utah 26. 

48 C.J. p 912 note 4. 

Statement not in fact made by wit¬ 
ness 

Conviction under count charging 
subornation of perjury by witness in 
testimony before subcommittee of 
senate committee investigating na¬ 
tional defense program could not 
stand if witness did not in fact tes¬ 
tify as count charged that he did, 
no matter how unorthodox, unpatri¬ 
otic, reprehensible or criminal ac¬ 
cused's conduct might have been.— 
Meyers v. U. S.. 171 F.2d 800, 84 U.S. 
App.D.C. 101, 11 A.L-R.2d 1. certio¬ 
rari denied 69 S.Ct. 602, 336 U.S. 912, 
93 D.Ed. 1076. 

Determination whether representa¬ 
tion perjurious 

In prosecution under count charg¬ 
ing subornation of perjury by wit¬ 
ness in testimony before subcommit¬ 
tee of senate committee investigat¬ 
ing national defense program, wheth¬ 
er witness represented to subcom¬ 
mittee that accused was not finan¬ 
cially interested in or connected with 
certain company was to be deter¬ 
mined by finding the meaning or sig¬ 
nificance which was fairly attributa¬ 
ble to all testimony of witness be¬ 
fore subcommittee.—^Meyers v. U. S., 
supra. 

25. U.S.—Williamson v. U, S., Or., 
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28 S.Ct. 163, 207 U.S. 425, 52 L.Ed. 
278—Dwyer v. U. S.. Idaho, 170 F. 

160, 95 C.C.A. 416—Robnett v. U. 
S., Idaho, 169 F. 778, 95 C.C.A. 244. 

48 C.J. p 912 note 5. 

26. Ga.—Jones v. State, 28 S.E.2d 

373, 70 Ga.App. 431—Garrett v. 

State, 89 S.B. 380, 18 Ga.App. 360. 

Iowa.—State v. Wykert, 199 N.W. 
331, 198 Iowa 1219. 

27. La.—State v. Wymberly, 4 So. 

161, 40 La.Ann. 460. 

N.T.—Elkin v. People, 28 N.T. 177. 
SuiSciency of Jurisdiction 
Failure of the court to have ac¬ 
quired jurisdiction of a divorce ac¬ 
tion because of the nonresidence of 
the parties does not prevent a con¬ 
viction for suborning another to give 
false testimony therein relative to 
the residence of one of the parties, 
where the court has jurisdiction of 
the subject matter and a divorce 
therein will be binding against a 
collateral attack.—^Abrams v. State, 
170 N.E. 188, 34 Ohio App. 13. 

28. La.—State v, Wymberly, 4 So. 
161, 40 La.Ann. 460. 

N.T.—Elkin v. People, 28 N.T. 177. 
Authority held shown 
Mass.—Commonwealth v. Smith, 11 
Allen 243. 

Pa.—Commonwealth v. Frank, 7 Pa. 

Dist. 143, 21 Pa.Co. 120. 

29* Gel —Jones v. State, 28 S.E.2d 
373, 70 Ga.App. 431. 

48 C.J. p 912 note 9. 

Oath held duly administered 
Ohio.—State v. Buskin, 159 N.E. 568, 
117 Ohio St. 426, 56 A.L.R. 403. 
Or.—^State v. Jewett, 85 P. 994, 48 
Or. 677. 

False oath or affirmation 

(1) Subornation of perjury can be 
based only on false oath or affirma- 
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timony must have been matenal3^<^ and false and 
that it must have been made willfully,or willfully 
and eorruptly,33 and with the suborned person’s 
knowledge of its falsity.^^ 

(2) Acts and Intent of Suborner 

In order to constitute subornation of perjury, it is es¬ 
sential that the suborner should have known or believed 
that the testimony would be false, that he should have 
known that the witness would testify willfully and cor¬ 
ruptly with knowledge of its falsity, and that he should 
have knowingly and willfully induced or procured the wit¬ 
ness to give such false testimony. 

It is essential to subornation of perjury that the 
suborner should have known or believed^S or have 
-had good reason to believe®® that the testimony 
given would be false; that he should have known 
X)r believed that the witness would testify willfully 
and corruptly,®'^ and with knowledge of the falsi¬ 
ty;®® and that he should have knowingly®® and will- 
iully^® induced or procured the witness to give 
such false testimony.An attorney, however, has 
the right to consult with witnesses without the 
imputation of suborning them to commit perjury.*^® 

Knowledge as to pendency of proceeding and 
calling of witness. It has been held that it is not 
necessary that accused should have known that a 
proceeding was pending,'^® or that the suborned 
witness was to be called as a witness.'^^ 


Means of procurement. A person is guilty of 
subornation where he procures another by threats 
to commit perjury and the other elements of sub¬ 
ornation are present^® 

Presence of accused. It is not necessary that ac¬ 
cused should have been present when the false state¬ 
ment was made in order that he may be guilty of 
subornation.'^® 

§ 80. Attempts to Suborn and Incitement to 
Commit Perjury 

a. In general 

b. Elements of offense 

a. In Greneral 

An attempt to suborn perjury is an attempt or en¬ 
deavor to Induce an act which, if committed, would 
amount to perjury. It Is generally regarded as a crime, 
either as a misdemeanor or a felony. 

An attempt to commit subornation of perjury 
consists in attempting or endeavoring to induce an¬ 
other to do an act which, if committed, would it¬ 
self amount to perjury.^^ Although “attempt to 
suborn perjury” is not the generic name of any 
class of offense,^® in the absence of a statutory pro¬ 
vision therefor,49 it is generally held that an at¬ 
tempt or endeavor to procure the commission of 
perjury is a crim-e at common law,5® separate and 


tion, by person allegedly suborned to 
commit perjury, which was required 
by law.—Milligan v. State, 137 So. 
388, 103 Fla. 295. 

<2) Facts disclosing that prospec¬ 
tive husband procured third person 
to impersonate prospective wife, and 
make affidavit supporting application 
for marriage license, has been held 
not to support charge of subornation 
of perjury.—^Milligan v. State, supra. 
Subscription to false ajBS.davit held 
mot required in addition to oath 
IT.S.—Nurnberger v. XJ. S., N.D., 156 
P. 721. 84 C.C.A. 377. 

30. Cal.—People v. ZSTickell, 70 P.2d 
659, 22 Cal.App.2d 117. 

Ga.—^Jones v. State, 28 S.E.2d 373, 
70 Ga.App. 431. 

K'.X—State v. Scott, 171 A. 311, 12 
N.J.Misc. 278. 

48 C.jr. p 912 note 10. 

Determiuatiom of materiality 
Cal.—^People v. Metzier, 130 P. 1192, 
21 Oal-App. so. 

48 aJ. p 912 note 15 [dj. 

31. Ga,—Jones v. State, 28 S.B.2d 
373, 70 Ga.App. 431. 

48 C.J. p 912 note 11, 

32- Ga.—Jones v. State, supra. 

48 C.J. P 912 note 12. 

33- Bel.—State v. Fahey, 54 A. 690, 
19 Del. 594. 

'48 CUT- p 912 note 13. 


34. Del.—State v. Fahey, supra. i 

48 C.J. p 912 note 14. | 

35. Utah.—^State v. Gleason, 40 P. 
2d 222, 86 U'tah 26. 

48 C.J. p 912 note 16. 

36. Wis.—State v. Koberstein, 298 
^T.W, 205, 238 XVis. 418. 

Subjective defense 

One accused of subornation of per¬ 
jury cannot shield himself with sub¬ 
jective defense that he had no 
knowledge of falsity of perjurer's 
testimony when evidence objectively 
gave him good reason to believe that 
such testimony was false.—State v. 
Koberstein, supra. 

37. U.S.—Austin v. U. S., C.C.A.Cal., 
19 F.2d 127, certiorari denied 48 
S.Ct. 22, 275 U.S. 523, 72 L.Ed. 405. 

48 C.J. p 912 note 17. 

38. Ill.—Coyne v. People, 14 N.E. 
668, 124 Ill. 17, 7 Am.S.K. 324. 

48 C.J. p 913 note 18. 

39. Philippine.—^U. S. v. Ballena, 18 
Philippine 382. 

40. Utah.—State v. Gleason, 40 P.2d 
222. 86 Utah 26. 

48 C.J. p 913 note 20. 

41. Cal.—People v. Nickell, 70 P.2d 
659, 22 CaLApp.2d 117. 

N.J.—State V. Scott, 171 A. 311, 12 
N.J.Misc. 278." 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Fa. 378. 
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Utah.—state v. Gleason, 40 P.2d 222, 
86 Utah 26. 

48 C.J. p 913 note 21. 

42. N.T.—People v. Nicosia, 298 N. 
T.S. 591, 600, 164 Misc. 152. 

‘^Suoh acts are as consistent with 

innocence as they are with guilt.”— 
People V. Nicosia, supra. 

43. N.J,—State v. Magyar, 114 A 
252, 96 N.J.Law 9. 

48 C.J. p 913 note 22. 

44. N.J.—State v. Magyar, supra. 

48 C.J. p 913 note 23. 

45. Kan.—State v. Geer, 30 P. 236, 
48 Kan. 752. 

N.C.—State v. Chambers, 104 S..E. 
670, 180 N.C. 705. 

46. U.S.—Babcock v. U. S., C.C.Colo., 
34 F. 873. 

48 C.J. p 913 note 25. 

47. Del.—State v. Johnson, 84 A. 
1040, 26 Del. 472, 

, Ga.—^Nicholson v. State, 25 S.E. 36 
97 Ga. 672. 

48. Cal.—People v. Thomas, 63 Cal. 
482. 

49. La.—State v. Stutzner, 95 So. 
701, 153 La. 233. 

48 C.J. p 913 note 33. 

50. Pa.—Commonwealth v. Billings¬ 
ley, 54 A.2d 705, 357 Pa. 378. 

48 C.J. p 913 note 34. 
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distinct from subornation of perjury,and under 
some statutes provision is made for the punishment 
of anyone who attempts or endeavors to procure 
another to commit perjury. 52 

At common law an attempt to suborn is a mis¬ 
demeanor, 5 3 and a statute which makes offenses, 
not especially provided for, misdemeanors has been 
applied to this offense,54 but, under other statutes, 
the offense of endeavoring to incite or procure the 
commission of perjury is a felony,® 5 

The entrapment of accused has been regarded as 
sufficient to relieve him from liability for an attempt 
to suborn.®5 

b. Elements of Offense 

An attempt to suborn or incite the commission of per¬ 
jury must refer to such an act as would be perjury If 
successful. 

An attempt to suborn must refer to such an act 
as would be perjury if successful,®and this is the 
rule under some statutory provisions defining the 
crime of endeavoring to incite or procure the com¬ 
mission of perjury ;®8 and a mere general attempt 
to induce another to swear falsely is not sufficient,®® 
although, under other statutes, the offense of incit¬ 
ing another to commit perjury may be committed, 
even though an element of the offense of perjury 
would not be present®® However, it is not neces¬ 
sary that the person attempted to be suborned 
should in fact commit perjury,or that he should 
testify at all.®^ The offense arises when accused in¬ 
stigates -and procures an agreement of a prospective 
witness to give perjured testimony,®® even though 


such witness fails to go through with the bargain 
and refuses to give evidence;®^ but both accused 
and the person to be suborned must have known 
that the testimony sought was false, material, and 
to be used in an actual or prospective litigation,®® 
and the fact that the alleged perjured testimony 
is nullified by being stricken from the record is no 
defense.®® 

Pending proceeding. Under a statute making it 
an offense for a person to attempt to procure or 
entice another to commit perjury in any cause, 
matter, or proceeding, it has been held that the pen¬ 
dency of a proceeding is an element of the offense, 
and, under other statutes, an endeavor or attempt 
to procure another to commit perjury in some pro¬ 
ceeding, if the proceeding should be commenced 
sometime in the future, is not sufficient.®® 

§ 81. Persons Liable 

All persons who aid or assist in subornation of per¬ 
jury, the suborner and the persons suborned, are general¬ 
ly liable as particeps criminis for the offense. 

Under a general statutory provision making all 
persons who aid or assist in the commission of a 
crime principals, one who aids or assists another in 
procuring the commission of perjury is chargeable 
as a principal in respect of the offense of suborna¬ 
tion;®® the suborner and the parties suborned are 
all particeps criminis, as joint principals and aceom- 
pHces,'^® and, under such a statute, the suborner is 
liable as a principal in the offense of perjur3^7l 
It has been held that one who acts through a third 
person in inducing the commission of the offense of 


51- Pa.—Commonwealth v. Billings¬ 
ley, supra. 

52- K.T.—Stratton v. People, 20 
Hun 288, affirmed 81 N.T. 629. 

48 C.J. p 913 note 36. * 

53- Mich.—People v. Clement, 86 N. 
W. 535, 127 Mich. 130. 

54. Del.—State v. Shaffner, 69 A. 
1004, 22 Del. 576. 

55- Ala.—^Rivers v. State, 12 So. 434, 
97 Ala. 72. 

Mich,—^People v. Clement, 86 N.W. 
535, 127 Mich. 130. 

53. Pa.—Commonwealth v. Bick- 
ings, 28 Pa.Co. 271. 

Entrapment in general see Criminal 
Law § 45. 

57- Del.—State v. Johnson, 84 A. 

1040, 26 Del. 472. 

48 C.J. p 914 note 44. 

Attempt to suhorn. perjury is not 
committed unless the suborned, 
should he testify as solicited, would 
as a consequence give testimony 
which would be consciously, -will¬ 


fully, and corruptly false on his own 
part.—^Neeley v. State, 32 So.2d 449, 
202 Miss. 736. 

58. Ill.—Coyne v. People 14 N.B. 
668, 124 Ill. 17, 7 Am.S.R. 324. 

Iowa.—State v. Waddle, 69 N.W. 279, 
100 Iowa 57. 

48 C.J. p 914 note 45. 

59. Del.—State v. Johnson, 84 A. 
1040, 26 Del. 472. 

Ga.—^Nicholson v. State, 25 S.E. 360, 
97 Ga. 672. 

48 C.J. p 914 note 46. 

60- Mich.—People v. Clement, 86 N. 
W. 535, 127 Mich. 130. 

48 aj. p 914 note 47. 

61- Cal.—^People v. Gray, 127 P.2d 
72, 52 Cal,App.2d 620. 

Del.—State v. Shaffner, 69 A. 1004, 
22 Del. 576. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

62. Pa.—Commonwealth v. Billings¬ 
ley, supra, 

63- Pa.—Commonwealth v. Billings¬ 
ley, supra, 
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64- Pa.—Commonwealth v. Billings¬ 
ley, supra. 

65- Miss.—Neeley v. State, 32 So.2d 
449, 202 Miss. 736. 

Pa.—Commonwealth v. Billingsley, 
54 A.2d 705, 357 Pa. 378. 

66- Pa.—Commonwealth v. Billings¬ 
ley, supra. 

67- Mo.-—State v. Hovrard, 38 S.W. 
908, 137 Mo. 289. 

48 C.J. p 914 note 48. 

68. Me.—State v. Joaquin, 69 Me. 
218. 

69- Iowa.—State v. Wykert, 199 N. 
W. 331, 198 Iowa 1219. 

70. N.Y.—^People v. Nicosia, 298 K. 
T.S. 591, 164 Misc. 152—People v. 
Markan, 206 N.T.S. 197, 123 Misc. 
689—People v. Barber, 195 N.Y.S. 
239, 118 Misc. 740. 

71- U.S^—^Hammer v. U. S., N.T., 46 
S.Ct. 603, 271 U.S. 620, 70 L.Ed. 
1118. 

Ohio.—-Walker v- State, 18 Ohio Cir. 
Ct.,N.S., 1. 



§§ 81-83 


PERJURY 


70 C.J.S. 


perjury may be guilty of subornation^^ On tbe 
other hand, the view has been taken that one 
guilty of subornation may not be regarded as an 
accessory to the offense of perjury. '^3 it has also 
been held that a statute making a principal offender 
of an accessory before the fact, although not pres¬ 
ent when the crime was committed, is not applicable 
to the crime of perjury where the offense of sub¬ 
ornation is separately defined by statute.*^ 

§ 82. Indictment and Information 

Matters relating to an indictment or information 
for subornation of perjury or for incitement to 
commit perjury are considered infra §§ 83, 84. 

Examine Pocket Parts for later cases. 

§ 83. — ■ Subornation 

a. In general 

b. Averments as to perjury 

c. Averments as to acts and intent of 

suborner 

a. In G’eneral 

The general rules relating to indictments and In¬ 
formations ordinarily apply to an indictment or informa¬ 
tion for subornation of perjury. 

The general rules relating to indictments and 
informations apply as to the requisites and suffi¬ 
ciency of an indictment or information for subor¬ 


nation of perjury,75 except to the extent that they 
are controlled by special statutory provisions,76 
and under such statutes and the modern rules of 
practice the tendency is to uphold an indictment or 
information in respect of the averments as to the 
elements of the crime if such averments are such 
as will inform accused of the charge which he is 
expected to meet.77 

Finding of grand fury. General rules apply with 
respect to the necessity of a finding by the grand 
jury as to the indictment being a true bill,78 and the 
evidence in support thereof.79 An indictment for 
subornation of perjury may not be based on mere 
suspicion, no matter how impelling.® “ 

b. Averments as to Perjury 

The indictment or information should definitely and 
specifically allege every fact and circumstance which is 
necessary to constitute the perjury averred as an element 
of the subornation. 

In accordance w-ith the rules relating to the nec¬ 
essary averments in an indictment or information 
for perjury, as discussed supra §§ 31-49, an indict¬ 
ment or information for subornation of perjury 
should definitely and specifically allege every fact 
and circumstance which is necessary to constitute 
the perjury averred as an element of the suborna¬ 
tion,although those averments which form the 
foundation for the commission of the offense, com- 


72. Mass.—Commonwealth v. Smith, 
11 Allen 243. 

73. Ga.—Stone v. State, 45 S^E. 630* 
118 Ga. 705, 98 Am.S.R. 145. 

Utah.—State v. JTustesen, 99 P. 456, 
35 Utah 105. 

74. S.I>.—State v. Pratt, 112 ir.W. 
152, 21 S.D. 305. 

75. Or.—State v. Jewett, 85 P. 994, 
48 Or. 577. 

48 C.J. p 914 note 51. 

73. Fla.—State ex rel. Ljungdahl v. 
Sullivan, 21 So.2d 713. 155 Fla. 817, 
construing Xew York statute. 
Indictment held sufficient 
Pla.—State ex rel. Ljungdahl v. Sul¬ 
livan, 21 So.2d 713, 155 Fla. S17. 

48 C.J. p 914 note 51 [a]. 

Indictments held insufficient 
U.S.—Danaher v. U. S., C.C.A.Minn., 
39 F.2d 325. 

48 aj. p 914 note 51 [bj. 

77. U.S.—Cohen v. U. S., Or., 214 F. 

23, 130 C.C.A. 417, certiorari de¬ 
nied 35 S.Ct. 199, 235 U-S. 696, 59 
U.Ed. 430. 

48 C.J. p 914 note 64. 

78- N.Y.—People v. Nicosia, 298 N. 
Y.S. 591, 164 Misc. 152. 


Finding of grand jury as to indict¬ 
ments generally see Indictments 
and Informations §§ 24—26. 

79. N.Y.—^People v. Nicosia, supra. 
Corroboration 

(1) In proceeding before the grand 
jury on indictment for subornation 
of perjury, testimony of suborned 
witnesses was required to be cor¬ 
roborated by evidence tending to 
connect accused with commission of 
the crime.—People v. Nicosia, supra. 

<2) Testimony of suborned wit¬ 
ness' wife respecting what her hus¬ 
band had told her about case in 
which husband had committed per¬ 
jury, and any advice she may have 
given him to tell the truth concern¬ 
ing his perjury, did not constitute 
corroboration of the perjury or of 
the alleged subornation of perjury 
as required by statute, but violated 
hearsay evidence rule.—People v. Ni¬ 
cosia, supra. 

(3) Payment of money to alleged 
perjurers, although ground for sus¬ 
picion, has been held not of itself 
sufficient corroboration of accom¬ 
plice, to support indictment for sub¬ 
ornation of perjury.—^People v. 
Markan, 206 N.Y.S, 197, 123 Misc. 
689. 


Irrelevant evidence 

Where direct legal evidence con¬ 
necting alleged suborner of perjury 
with commission of crime could have 
justified grand jury In finding no in¬ 
dictment, because it was not reason¬ 
ably convincing, it was error to in¬ 
troduce irrelevant evidence tending 
to prejudice grand jury against al¬ 
leged suborner.—People v. Nicosia, 
298 N.Y.S. 591, 164 Misc. 152. 

SO. N.Y.—People v. Nicosia, supra. 
Schooling of witnesses 

As respects guilt of subornation of 
perjury, the fact that two investiga¬ 
tors for attorney schooled witnesses 
in their perjured testimony within 
shadow of attorney's office was sus¬ 
picious circumstance, but did not 
warrant an indictment.—People v. 
Nicosia, supra. 

81. U.S.—^Danaher v. TJ. S., C.C.A. 
Minn., 39 F.2d 325—U. S. v. How¬ 
ard, D.C.Tenn., 132 F. 325. 

Fla.—Drawdy v. State, 123 So. 913, 
98 Fla. 473. 

Ky.—Strader v. Commonwealth, 42 S. 
W.2d 736, 240 Ky. 559—Corpus 'Ju¬ 
ris quoted in Conn v. Common¬ 
wealth. 27 S.W.2d 702, 703, 234 Ky. 
153. 

48 C.J. p 914 note 57, p 915 notes 71. 
73. 
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monly called inducement, may be pleaded in gen¬ 
eral terms.^2 xhe statutory provision under which, 
the person who swore falsely was guilty of per¬ 
jury, need not be alleged.^s 

The indictment or information should set forth, 
show, or describe the fact that the oath was in re¬ 
lation to a matter as to which an oath was re¬ 
quired the proceeding or matter in which, or 
in connection with which, the alleged perjury wsls 

committed the pendency of such proceeding,*86 


the jurisdiction of the proceeding or matter;®"^ 
the court or tribunal,ss or officer,^^ in which, or 
before whom, the false oath was taken; that such 
court, tribunal, or officer had authority to adminis¬ 
ter the oath when it was taken the due admin¬ 
istration of the oath;^i the materiality^^ and the 
falsity^S of the testimony or statement given, or 
which might be required to be given and that 
the person who committed the perjury did know- 
irngly95 and willfuil^^^® or, according to other de- 


82. Okl.—Thomas v. State, 267 P. 
1040, 40 Okl.Cr. 204. 

83. U.S.—Hammer v. U. S., N.T., 46 
S.Ct. 603, 271 U.S. 620, 70 L.Ed. 
1118. 

84. Ind.—State v. Trook, 88 N.E. 
930, 172 Ind. 558. 

85. Wis.—Thompson v. State, 61 IST. 
W. 565, 89 Wis. 253. 

48 C.J. p 914 note 69, p 915 note 73 
[a] (4). 

Time of filingr 

An information charg-ing suborna¬ 
tion of perjury was not defective for 
failure to allege date of filing of in¬ 
formation, since time of filing such 
information was important only as 
it had a bearing on materiality of 
testimony alleged to be false.—State 
V. Bixby, 177 P.2d 689. 27 Wash.2d 
144. 

86. Pa.—Commonwealth v. Prank, 7 
Pa,Dist. 143, 21 Pa.Co. 120. 

Vt.—State V. Simons, 30 Vt. 620. 
‘^Judicially pending*' 

Indictment alleging that person 
suborned gave false testimony under 
oath in cause then pending before 
circuit court sufficiently charged that 
cause was “judicially pending," since 
matter was “judicially pending” 
when awaiting disposition in court of 
justice.—Strader v. Commonwealth, 
42 S.W.2d 736, 240 Ky. 559. 

87. Okl.—Thomas v. State, 253 P. 
614, 36 Okl.Cr. 209. 

48 C.J. p 915 note 73 [a] (6). 

88. Nev.—State v. Pray, 179 P.2d 
449, 64 Nev. 179. 

48 C.J. p 914 note 62, p 915 note 73 
[a] (3). 

89. U.S.—U. S. V. Cobban, C.C.Mont.. 
134 P. 290~Babcock v. U. S., C.C. 
Colo., 34 P. 873. 

Ky.—Strader v. Commonwealth, 42 
S.W.2d 736, 240 Ky. 559. 

9a Nev.-—State v. Pray. 179 P.2d 
449, 64 Nev. 179. 

Averments held sufficient as to au- 
thority of officer to administer 
oath 

(1) In general. 

U. S.—^Nurnberger v. U. S., N.I)., 156 
P. 721, 84 C.C.A. 377. 

Mass.—Commonwealth v. Smith, 11 
Allen 243. 

(2) Notary public.—^Strader v. 


Commonwealth, 42 S.W.2d 736. 240 
Ky. 559. 

91. Ga.—Hicks v. State, 21 S.E.2d 
113, 67 Ga.App. 475. 

Iowa.—-State v. Hiatt. 1 N.W.2d 736, 
231 Iowa 643. 

Ky.—Strader v. Commonwealth, 42 
S.W.2d 736, 240 Ky. 559. 

48 C.J. p 914 note 64. 

Averments held sufficient as to ad¬ 
ministration of oath 

(1) In general.—People v. Carpen¬ 
ter. 68 P. 1027, 136 Cal. 301—48 C.J. 
p 915 note 73 [a] (1). 

(2) Allegation that defendant 
“prepared and caused to be prepared 
and caused to be duly verified by 
[named person} and filed a com¬ 
plaint" in particular cause was suf¬ 
ficient to allege that oath was ac¬ 
tually taken or administered.—State 
V. Pray, 179 P.2d 449, 64 Nev: 179. 
Form of oath 

It is not necessary to set out, ei¬ 
ther literally or in substance, the 
form of oath administered in judi¬ 
cial investigation wherein perjury 
was committed, but it is sufficient to 
allege that lawful oath was admin¬ 
istered.—Hicks V. State, 21 S,E.2d 
113, 67 Ga.App. 475. 

Allegations held not demurrable 
Ga.—^Hicks v. State, supra. 

“Verified” 

In an information alleging subor¬ 
nation of perjury, the word “verified” 
was appropriate to describe making 
oath to a pleading requiring verifi¬ 
cation.—State V. Pray, 179 P.2d 449, 
64 Nev. 179. 

Accompanying words or acts 

The indictment should allege facts 
sufficient to show that, when the 
oath was taken, sufficient words or 
acts were assented to or done, to 
make clear to the consciousness of 
the person taking the oath that he 
was assuming and acting under a 
solemn obligation to tell truth.— 
State V. Pray, supra. 

92. U.S.—Ryan v. U. S., C.C.A.I11., 
58 F.2d 708. 

48 C.J. p 914 note 65. 

Averments held sufficient 
U.S.—^Ryan v. U. Sv, supra. 

N.J,—State V. Scott, 171 A. 311, 
12 N.J.Misc. 278. 

48 G.J. p 915 note 73 [a} (8>. 
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Under Fed. Buies of Or. Proc., rule 
7 (c), a general allegation of mate¬ 
riality is sufficient in an indictment 
for subornation of perjury without 
setting forth in detail how and why 
the particular question addressed to 
the witness was material.—U, S. v. 
Meyers, D.C.D.C., 75 F.Supp. 486. 

affirmed Meyers v. U. S., 171 F.2d 
800, 84 U.S.App.D.C. 101, 11 A.Lr.R. 
2d 1, certiorari denied 69 S.Ct, 602, 
336 U.S. 912, 93 L.Ed. 1076. 

Materiality need not be alleged as 
of a specific date to negative the 
running of the statute of limitations. 
—State V. Bixby, 177 P.2d 689, 27 
Wash.2d 144. 

93- Fla.—^Drawdy v. State, 123 So. 
913, 98 Fla. 473. 

Ga.—Hicks v. State, 21 S.E.2d 113, 
67 Ga.App.2d 475. 

Wash.—State v. Bixby, 177 P.2d 689, 
27 Wash.2d 144. 

48 C.J. p 914 note 66. 

Averments held sufficient 
Ga.—Hicks v. State, 21 S.B.2d 113, 
67 Oa.App,2d 475. 

48 C.J. p 915 note 73 [a] (5). 

94- Ky.—Strader v. Commonwealth, 
42 S.W.2d 736, 240 Ky. 559. 

Allegations held sufficient 

Indictment for subornation of per¬ 
jury, showing that witness recog¬ 
nized authority of court and was 
sworn, sufficiently alleged that false 
testimony was such that party might 
be required to give.—Strader v. Com¬ 
monwealth, supra. 

95- Ky.—Corpus Juris quoted in 
Conn V. Commonwealth, 27 ‘S.W.2d 
702, 703, 234 Ky. 153. 

48 C.J. p 916 notes 67, 73 [a] (7>. 
Allegation held not demurrable 
An allegation, that maker of affi¬ 
davit signed it by his mark without 
knowing its contents and with 
knowledge that it was false in cer¬ 
tain particulars, was not demurrable 
on ground that it showed that affi¬ 
ant could not read or write and failed 
to allege that affidavit was read to 
him or that he had knowledge of its 
contents at time of signing it.— 
Hicks V. State, 21 S.E.2d 119, 67 Ga. 
App. 485. 


98 . Ky.—Corpus Juris quoted in 
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cisions on the question, did willfully and corruptly, 
swear or testify falsely.^s 

c. Averments as to Acts and Intent of Siihomer 

The indictment or information should aver that the 
accused procured another to commit the perjury, knowing 
that the testimony would be false, and knowing that the 
witness knew of such falsity and would corruptly and 
willfully give the testimony. 

The indictment or information should aver that 
accused procured another to commit the perjury^® 
or caused him to take a false oath that accused 
knew that the testimony of the witness would be 
false,2 and that accused knew that the witness 
knew such testimony was false and that accused 
knew that the witness would corruptly and will¬ 
fully give the testimony^ It has been held, how¬ 
ever, that the failure expressly to charge that ac¬ 
cused knew that the witness would swear falsely 
does not render the indictment insufficient where 
equivalent words are used,^ and that failure specifi¬ 
cally to allege that the person who swore falsely 
knew when he was suborned, or, when he gave his 
testimony, that he was committing the crime of 
perjury does not render the indictment insufficient.® 


Means of procurement. It has been held that it 
is not necessary to set forth the means or method 
of procuring or inducing the perjury,*^ but the re¬ 
cital of the means does not render the indictment 
had.® 

§ 84. -Attempts to Suborn and Incite¬ 

ment to Commit Perjury 

An indictment op information for an attempt to suborn 
or incite the commission of perjury should specifically 
and definitely allege the constituent elements of the of¬ 
fense. 

An indictment or information for an attempt to 
suborn or incite the commission of perjury should 
specifically and definitely allege facts showing the 
constituent elements of the offense.^ It need not 
particularly specify the matter to which accused 
attempted to procure the witness to swear ,*1® but 
it should allege facts sufficient to show that the 
false swearing would have amounted to perjury, 
if the attempt had been successful,and in this 
connection the materiality of .the false testimony 
should be alleged or facts stated showing it to be 
so.i^ It should also be alleged as a fact that the^ 


Conn V. Commonwealth, 27 S.W.2d 
702, 703, 234 Ky. 153, 

48 C.J. p 915 note 68 . 

07 , Ga.—Hicks v. State, 21 S.E.2d 
119, 67 Ga.App. 485. 

Implication of knowledge 

An allegation that assertion in al- I 
leged perjurer’s affidavit, was will- 
fully and corruptly false, includes 
accusation that it was knowingly 
false, since such knowledge may be 
implied from allegation of corrupt¬ 
ness.—^Hicks V. State, supra. 

93 . Ky.—Corpus Juris quoted in 
Conn V, Commonwealth, 27 S.W.2d 
7>02, 703. 234 Ky. 153. 

Vt.—State V. Leach, 27 Vt. 317. 
liaise swearing 

’ A paragraph of indictment charg¬ 
ing that alleged perjurer knew noth¬ 
ing about contents of, or facts 

in, his affidavit, but was in¬ 
duced to sign it on payment of stat¬ 
ed sum, charged absolute false 
swearing constituting perjury.— 
Hicks V. ‘State, 21 S.E.2d 113, 67 Ca. 
App.2d 475. 

Time of false swearing 

An indictment for subornation of 
perjury, alleging that false testi¬ 
mony was given prior to finding of 
indictment has been held not de¬ 
murrable on ground that it failed to 
allege specific date on which false 
testimony was given.—^Bradley v. 
Commonwealth, 53 S.W.2d 215, 245 
Ky. 101. 

99- U.S.—U. ‘S. V. Dennee, C.C.La., 
25 F.Cas.N‘o.14.947, Z Woods 39, 


Ind.—Smith v. State, 25 N.E. 598, 125 | 
Ind. 440. i 

48 C.J. p 915 note 75. 

1 . Nev.—State v. Pray, 179 P.2d 
449, 64 Nev. 179. 

Vt—State V. Bissell, 170 A. 102, 106 
Vt. 80. 

2 . U.S.—TJ. S. V. Dennee, C.C.La., 25 
P.Cas.Xo.14,947, 3 Woods 39. 

4S C.J. p 915 note 76. 

3 . U.S.—Ryan v. U. S., C.C.A.I11., 
58 P.2d 708. 

Vt.—State V. Bissell, 170 A. 102, 106 
Vt. 80. 

48 C.J. p 915 note 77. 

4. U.S.—U. S. V. Dennee, C.C.La., 
25 P.Cas.^Jo.14,947, 3 Woods 39. 

Vt—State V. Bissell, 170 A, 102, 
106 Vt 80. 

Indictment held not defective as 
failing to allege that accused knew 
that witness would corruptly and 
willfully give false testimony.—Ry¬ 
an V. U. S.. C.C.A.I11., 68 P.2d 708. 

5 . Mo.—State v. Richardson, 154 S. 
W. 735, 248 Mo. 563, 44 L.R.A,N.S., 
307. 

e. U.S.—Austin V. U. S., C.aA.CaL, 
19 P.2d 127, certiorari denied 48 S, 
Ct. 22, 275 U.S. 623, 72 L.Ed. 405. 

7. Iowa.—State v. Porter, 75 N.W. 

519, 105 Iowa 677. 

48 C.J. p 915 note 81. 

Wot fatally defective 

An information charging suborna¬ 
tion of perjury in procuring prose¬ 
cutrix in rape prosecution to com¬ 
mit perjury was not fatally defective 
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for failure to allege the means or 
method by which the procuring was 
done.—State v. Bixby, 177 P.2d 689, 
27 Wash.2d 144. 

8 . La.—State v. Cox, 68 So. 107, 136 
La. 1008. 

Threat 

Indictment charging accused with 
procuring false testimony by threat 
that witness would otherwise be 
evicted from home was not objec¬ 
tionable as merely alleging opinion 
by accused.—Strader v. Common¬ 
wealth, 42 S.W.2d 736, 240 Ky. 559. 

9 - Tex.—Watson v. State, 5 Tex. 
App. 11. 

Charge based oa an alleged offer of 
money to induce a person to commit 
perjury should be as specific, defi¬ 
nite, and certain as an indictment 
for perjury.—Rivers v. State, 12 So. 
,434, 97 Ala. 72. 

Indictment is sufficient where the 
offense is set out with such certain¬ 
ty that a conviction or acquittal un¬ 
der it could be successfully pleaded 
in bar of another prosecution for 
I the same offense.—^Watson v. State, 

I 5 Tex.App. 11. 

10. S.C.—'State v. Holding, 12 S.C. 
L. 31. 

11 . Ga.—^Nicholson v. State, 25 S.E. 
360, 97 Ga. 672. 

Ill.—People V. Brown, 98 N.E. 535, 
254 Ill. 260, 

48 C.J, p 915 notes 84, 88 . 

12. Ill.—People V. Brown, supra. 

48 C.J. p 915 note 84 [aj. 
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suborned witness was aware of bis own knowledge 
that the testimony which he was to give would be 
false if given as desired by the suborner, unless 
an inference to that effect is a necessary or inescap¬ 
able inference from other facts charged.!^ How¬ 
ever, it has been held that a charge, under a stat¬ 
ute making an endeavor to suborn perjury a crime, 
is sufficient if laid in the words of the statute,^^ 
without setting forth the constituent elements of 
the offense of perjury^® and that it is not necessary 
to aver that the prospective witness had knowl¬ 
edge that the testimony which it was sought to 
procure was false.i^ 

Pending proceeding. Under the wording of some 
statutes the charge must show that the proceeding 
in which the perjury was to be committed was pend¬ 
ing,and an indictment for an attempt or endeavor 
to incite another to commit perjury is insufficient 
where it shows that perjury was to be committed 
in an action if such action should be brought^® > 

§ 85, -Issues, Proof, and Variance 

General rules as to issues, proof, and variance apply In 
a prosecution for subornation of perjury. 

General rules apply, in a prosecution for subor¬ 
nation, or for an attempt to suborn, as to the is¬ 
sues, proof, and variance.^o In a prosecution for 


subornation, the essential elements of the crime of 
perjury, as alleged in the indictment or information, 
must be proved,^! as well as the fact that accused 
procured or induced the commission of the perjury 
with the requisite knowledge and intent.-^ In a 
prosecution for an attempt to suborn, it has been 
held that the proof must show that the attempt re¬ 
ferred to some particular and specified judicial 
proceeding,-23 and that, where an indictment for 
an attempt to induce a person, who had already 
given testimony on the trial of a certain case, to 
give a false affidavit repudiating such testimony al¬ 
leges that such testimony was true, it is necessary 
to prove the truth of such testimony.24 

Means, Where an indictment for subornation al¬ 
leges more than one way in which accused tried 
to induce' the commission of perjury, it is suffi¬ 
cient to prove only one of such means.25 However, 
a descriptive averment as to the means used, al¬ 
though unnecessary, must be proved as alleged in a 
prosecution either for subornation^® or for an at¬ 
tempt to suborn. 2 7 

Variance, In a prosecution for subornation it has 
been held that a variance as to matters not con¬ 
stituting the essence of the offense is not fatal,28 hut 
that a variance as to certain descriptive matter is 
fatal, although it is not necessary to allege such 
matter.2 3 


13. Miss.—OSTeeley v. State, 32 So. 
2d 449, 202 Miss. 736. 

14. Miss.—^Neeley v. State, supra. 
ZxLdictmexLt lield insuMcieut 

Indictment for attempt to commit 
perjury by procuring witness for 
state to testify falsely that accused 
in criminal prosecution did not have 
a gun and did not point a gun at cer¬ 
tain individual, and that that indi¬ 
vidual was drunk, was insufficient, 
in absence of allegation that witness 
was aware of the falsity of testi¬ 
mony, notwithstanding allegation 
that witness was present when ac¬ 
cused pointed gun at named individ¬ 
ual, since required awareness by wit¬ 
ness did not follow as an inescapable 
inference, excluding every other in¬ 
tendment.—Neeley V. State, supra. 

15- Mich.—People v. Clement, 86 N. 

W. 535, 127 Mich. 130. 

Tex.—^Kelley v. State, 137 S.'W'.2d 
1004, 138 Tex.Cr. 647. 

16. Tex.—^Kelley v. .State, 137 S.W. 
2d 1004, 138 Tex.Cr. 647. 

17. Mich.-^People v. Clement, 86 N. 
W. 535, 127 Mich. 130. 

18- Mo.—State v. Howard, 38 S.W. 

908, 137 Mo. 289. 

48 C.J. p 915 note 90. 

ld« Me.—^State v. Joaquin, 69 Me. 
218. 


20. U.S.—Danaher v. U. S., C.C.A. 
Minn., 39 P.2d 325. 

Ky.—Conn v. Commonwealth, 27 S. 

W.2d 702, 234 Ky. 153. 

Miss.—Harris v. State, 60 So. 769, 
103 Miss. 739. 

Assignments of perjury 

Ap. indictment for subornation of 
perjury may embrace two or more 
assignments of perjury and, if the 
evidence sustains one or more of the 
assignments, it is not necessary for 
the prosecution to prove all of the 
charges.—People v. Gray, 127 P.2d 
72, 52 Cal.App.2d 620. 

Matter sworn to 

In a prosecution for subornation, 
the matter sworn to must be sub¬ 
stantially proved as alleged. 

Miss.—^Harris v. State, 60 So. 769, 
103 Miss. 739. 

N.Y.—People v. Prank, 112 N.Y.S. 
515, 128 App.Div. 99. 

Surplnsage contained in the indict¬ 
ment need not be proved.—^Kelley v. 
State, 137 S.W.2d 1004, 138 Tex.Cr. 
647. 

21. Pa.—Commonwealth v. Billings¬ 
ley, 54 A.2d 705, 357 Pa. 378. 

48 C.J. p 916 note 93. 

Administratiott of oath 

(1) It was not necessary to show 
that person who administered oath 
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to alleged perjurer was a lawyer, 
and failure of evidence in that re¬ 
gard furnished no ground of com- 
plaint.~Taylor v. State, 200 S.R 237, 
59 Ga.App. 1. 

(2> In prosecution for suborna¬ 
tion, allegedly committed in verifica¬ 
tion of pleading, actual proof of sig¬ 
nature of notary and of original im¬ 
press of his seal was essential to es¬ 
tablish authenticity of jurat to the 
verification.—State v. Pray, 179 P* 
2d 449, 64 Nev. 179. 

22. Kan.—State v. Wilhelm, 219 P, 
510, 114 Kan. 349. 

48 C.J. p 916 note 94. 

23. Ga.—^Nicholson v. State, 25 S.R 
360, 97 Ga. 672. 

24. Tex.—Shipp v. State, 196 S.W. 
840, 81 Tex.Cr. 328. 

25. Tex.—Skinner v. State, 265 S.W. 
1037, 98 Tex.Cr. 424. 

26. Tex.—Miller v. State, 65 S-W. 
908, 43 Tex.Cr. 367. 

27. Tex.—Watson v. State, 5 Tex. 
App. 11. 

28 . Ky.—Strader v. Common weal 
42 S.W.2d 736, 240 Ky. 559. 

48 C.J. p 916 note 2. 

29* Mass.—Commonwealth v. Stones 
25 N,E. 967, 152 Mass. 498. 

48 C.J, p 916 note 3. 
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§ 86. Presumptions and Burden of Proof 

General rules apply, in a prosecution for subornation 
of perjury or for an attempt to suborn, as to presump¬ 
tions and burden of proof. 

General rules apply, in a prosecution for suborna¬ 
tion of perjury or for an attempt to suborn, as to 
presumptions^® and burden of proof.The general 
rule that a person charged with crime is presumed 
innocent applies in a prosecution for subornation,^^ 
and the burden of proof is on the state to establish 
the guilt of accused,S3 that is, to establish all the 
essential elements of the offense of subornation,3^ 
such as that the person suborned committed perjury 
and that accused willfully procured him to do so.35 

§ 87. Admissibility of Evidence 

General rules as to the admissibility of evidence apply 
In a prosecution for subornation or attempt to suborn the 
commission of perjury. 

General rules govern the admissiblity of evidence 


in prosecutions for subornation or attempt to suborn 
the commission of per jury,3 3 such as evidence relat¬ 
ing to the materiality of the false testimony.37 Ac¬ 
cused may introduce any competent evidence in re¬ 
buttal of the charge of subornation or attempt to 
procure false testimony.33 

§ 88. Weight and Sufficiency of Evidence 

The general rules relating to the weight and suffl- 
ciency of the evidence in criminal prosecutions, particu¬ 
larly the rules which apply in prosecutions for perjury, 
apply in a prosecution for subornation of perjury. 

The general rules relating to the weight and suf¬ 
ficiency of the evidence in criminal prosecutions, as 
discussed in Criminal Law §§ 900-926, particularly 
those applying in prosecutions for perjury, as con¬ 
sidered supra §§ 60-70, apply in a prosecution for 
subornation of perjury as to the weight and suf¬ 
ficiency of the evidence to establish the essential 
elements of the crime alleged,33 and to sustain a 
conviction for subornation of perjury,40 or for an 


so. Ga.—Taylor v. State, 200 S.E 
237, 59 Ga.App. 1. 

Adaninistratioa of oatli 

(1) In prosecution for subornation 
of perjury, where it was shown that 
alleged perjurer was sworn and that 
he testified, it would be presumed, 
in absence of proof to the contrary, 
that a lawful oath was administered 
to him.—^Taylor v. State, supra. 

(2) The presumption is that the 
oath was administered to the alleged 
perjurer in the presence of and at 
the direction of the court, and hence 
it is unnecessary to show that per¬ 
son who administered oath was a 
lawyer.—^Taylor v. State, supra. 

31. Iowa.—State v. Hartwick, 290 
N.W. 523, 228 Iowa 245. 

32. Del.—State v. Fahey, 54 A. 690, 
19 Del. 594. 

33. Va.—Mundy v. Conamonwealth, 
171 S.E. 691. 161 Va. 1049. 

48 C.J. p 916 note 8. 

34 . " Ga.—Jones v. State, 28 S.E.2d 
373, 70 Ga.App. 431. 

Wash.—State v. Bixby, 177 P.2d 689, 
27 Wash. 2d 144. 

48 C.J. p 916 note 9. 

35- Ga.—Jones v. State, 28 S.E. 2d 
373, 70 Ga.App. 431. 

Iowa.—State v. Hartwick, 290 H.W. 
523, 228 Iowa 245. 

Wash.—State v. Bixby, 177 P.2d 
689, 27 Wash.2d 144. 

36. Ga.—Jones v. State, 28 ■S.B.2d 
373, 70 Ga.App. 431. 

Hy.—Bradley v. Commonwealth, 53 
S.W.2d 215, 245 Ky. 101. 

Vt.—State V. Bissell, 170 A. 102, 106 
Vt, SO. 

Va.—Mundy v. Conamonwealth, 171 S. 
E. 691, 161 Va. 1049 


Wash.—State v. Bixby, 177 P.2d 689, 
27 Wash.2d 144. 

48 C.J. p 916 note 11. 

Evidence held admissible 

Ky.—Conn v. Commonwealth, 27 S. 

W.2d 702, 234 Ky. 153. 

Vt.—State V. Bissell, 170 A. 102, 106 
Vt. so. 

4S C.J. p 916 note 11 [a]. 

Evidence held inadmissible 

(1) In general. 

Cal.—People v. De Vaughn, 39 P.2d 
323. 2 Cal.App.2d 572. 

Mass.—Commonwealth v. Bornstein, 
168 N.E. 796, 269 Mass. 181. 

(2) As to plea of guilty entered 
by suborned to Indictment against 
him.—Conn v. Commonwealth, 27 S. 
W.3d 702, 234 Ky. 153. 

Immaterial evidence 

In a prosecution against their at¬ 
torney for procuring plaintiffs in di¬ 
vorce suits to testify falsely as to 
residence, evidence that it is uni¬ 
versal practice for a lawyer to accept 
his client’s statement is immaterial. 
—Jones V. State, 28 S.E.2d 373, 70 
Ga.App. 431. 

Testimony at former trial 

Respondent’s accomplice having 
testified to falsity of his testimony 
on former trial in trial for suborna¬ 
tion of perjury, it was proper for 
state to show bds testimony at for¬ 
mer trial by record.—State v. Bissell, 
170 A. 102, 106 Vt. 80. 

37. Vt.—State V, Bissell, supra. 

38. U.S.—Nurnberger v. IJ. S., N.D., 
156 F. 721, 84 C.C.A. 377. 

48 C.J. p 916 note 12. 

38. Colo.—^McClelland v. People, 113 
P. 640, 49 Colo. 538, 32 L.R.A.,N.S., 


Kan.—State v. Wilhelm, 219 P. 510, 
114 Kan. 349. 

Ky.—Strader v. Commonwealth, 42 
S.W.2d 736, 240 Ky. 559. 

48 C.J. p 916 note 14. 

Evidence held insu£3.cie]it 
Mass.—Commonwealth v. Pine, 73 
N.E.2d 250, 321 Mass. 299. 

Wash.—State v. Bixby, 177 P.2d 689, 
27 Wash.2d 144. 

Credibility 

Where answer in personal injury 
action brought by attorney in behalf 
of his client set up in general terms 
contributory negligence and accord¬ 
ing to witness’ testimony attorney 
solicited witness to testify falsely 
concerning his observation as to 
whether the client had given hand 
signal when automobile made turn at 
time of collision, witness' testimony 
was not so inherently improbable 
as to be impossible of belief.—People 
V. Gray, 127 P.2d 72, 62 Cal.App.2d 
620. 

Pendency of judicial proceedings 
Official court stenographer’s testi¬ 
mony concerning case wherein per¬ 
jury was allegedly committed, cor¬ 
responding with allegations of in¬ 
dictment, was sufficient proof of 
pendency of judicial proceedings set 
forth in indictment.—Taylor v. State, 
200.S.E. 237, 59 Ga.App. 1. 

40. Cal.—^People v. Nickell, 70 P.2d 
659, 22 Cal.App.2d 117—People v. 
De Vaughn, 39 P.2d 223, 2 Cal.App. 
2d 572. 

D.C.—Meyers v. U. S.. 171 F.2d 800, 
84 U.S.APP.D.C. 101, 11 A.L..R.2d 
1, certiorari denied 69 S.Ct. 602, 
336 U.S. 912, 93 L.Ed. 1076. 

Ga.—Taylor v. State, 200 S.E. 237, 52 
I Ga.App. 1. 
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attempt to suborn perjury,such as the rule that 
in order to convict the jury must be satisfied beyond 
a reasonable doubt of the guilt of accused.^^ 

Number of witnesses and corroboration. There is 
authority to the effect that a conviction for suborna¬ 
tion of perjury may be sustained on the testimony 
of a single witness, such as the perjurer, without 
corroboration either as to the subornation or as to 
the commission of the perjury.'^^ According to the 
weight of authority, however, the rule, which in 
some jurisdictions has been incorporated into stat¬ 
ute, is that in a prosecution for subornation of per¬ 
jury, as in a prosecution for perjury, discussed 
supra §§ 68-70, accused cannot be convicted on the 
uncorroborated testimony of a single witness as to 
the falsity of the matter alleged as perjury,^^ as for 
example where the witness is the person suborned, 
since a conviction for subornation may be had only- 
on the testimony of at least two witnesses or of one 


credible witness and corroborating circumtances, as 
to the actual commission of the perjury alleged.^® 
However, the procuration or inducement may be 
established by the uncorroborated evidence of a 
single witness^"^ who may be the suborned witness, 
although there is authority for the view that the 
uncorroborated testimony of the suborned witness 
is not sufficient.'*^ 

Under the rule that a conviction may be had on 
the testimony of a single witness, such as the 
suborned witness, when duly corroborated, the cor¬ 
roborating evidence should be sufficient to connect 
accused with the offense and lead to the inference 
of his guilt ;50 and not only should there be cor¬ 
roboration in the matter of proving the substantive 
perjury,SI but the testimony of the perjurer should 
be corroborated by other and independent facts 
which would tend to connect accused with the com¬ 
mission of the perjury.S^ 


Mass.—Commonwealth v. Fine, 73 IST. 

E.2d 250, 321 Mass. 299. 

K.Y.—People v. Nicosia. 298 N.T.S. 
591, 164 Misc. 152. 

Utah.—State v. Gleason, 40 P.2d 222, 
86 Utah 26. 

Vt.—State V. Bissell, 170 A. 102, 106 
Vt. 80. 

Va.—Mundy v. Commonwealth, 171 
S.E. 691, 161 Va. 1049. 

48 C.J. p 916 note 14 [c]. 
lEIvideiLce held sufficient to sustain 
conviction for suhornation 
Ark.—Sibeck v. State, 63 S.'W.2d 5, 
186 Ark. 194. 

D.C.—Meyers v. U. S., 171 F.2d 800, 
84 U.S.App.D,C. 101, 11 A.L..R.2d 
1, certiorari denied 69 S.Ct. 602, 
336 U.S. 912, 93 L.Ed. 1076. 

Ga.—Jones v. State, 28 S..E.2d 373, 
70 Ga.App. 431. 

Mass.—Commonwealth v, Bornstein, 
168 N.E. 796, 269 Mass. 181. 
Xlvidence held insufficient to sustain 
conviction for suhornation 
Ill.—People V. Reznik, 197 N.E. 549, 
361 Ill. 145. 

Nev.—State v. Pray, 179 P.2d 449, 64 
Nev. 179. 

N.T.—^People v. Nicosia, 298 N.Y.S. 
591, 164 Misc. 152. 

Ohio.—^Abrams v. State, 170 N.E. 
188, 34 Ohio App. 13. 

41. Ga.—Dodys v. State, 37 S.E.2d 
173, 73 Ga.App. 483, 

42. U.S.—Catrino v. U. S., C.A. 
Mont., 176 F.2d 884. 

Va.—^Mundy v. Commonwealth, 171 S. 

E. 691, 161 Va. 1049. 

Wash.—State v. Bixby, 177 P.2d €89, 
27 Wash.2d 144. 

48 C.J. p 917 note 16. 

43. Mo.—State v. White, 263 S.W. 
192—State v. Richardson, 154 S.W. 
735, 248 Mo. 663, 44 L.R.A„N.S., 
307. 


44. N.X—State v. Ellison, 176 A. 
338, 114 N.J.Law 237. 

N.Y.—People v. Nicosia, 4 N.Y,S.2d 
35, 166 Misc. 597, reversed on oth¬ 
er grounds 7 N.Y.S.2d 345, 255 App. 
Div. SIS. 

Pa.—Commonwealth v. Billingsley, 
64 A.2d 705, 357 Pa. 378. 

48 C.J. p 917 note 20, 

45. N.J.—State v. Ellison. 176 A. 
338, 114 N.J.Law 237. 

48 C.J. p 917 note 21. 

46. U.S.—Catrino v. U. S., C.A, 
Mont., 176 F.2d 884. 

Cal.—^People v. Nickell, 70 P.2d 659, 
22 Cal.App.2d 117. 

Ga.—Jones v. State, 28 S.E.2d 373, 
70 Ga.App. 431, 

Pa.—Commonwealth v. Fisher, 58 Pa. 

Dist. & Co. 581, 68 Dauph.Co, 190. 
Utah.—State v. Gleason, 40 P.2d 222. 
86 Utah 26. 

Va.—Mundy v. Commonwealth, 171 
S.E. 691, 161 Va. 1049. 

47. Pa.—Commonwealth v. Billings¬ 
ley, 54 A.2d 705, 357 Pa. 378. 

Wash.—State v, Bixby. 177 P.2d 689, 
27 Wash.2d 144. 

48 C.J. p 917 note 22. 

Inducement need not he proved by 
two credible witnesses or by one 
credible witness plus corroborating 
I circumstances.—Catrino v. U, S., C.A. 
Mont., 176 P.2d 884. 

48. Ga.—^Jones v. State, 28 S.E. 2d 
373, 70 Ga.App. 431. 

Iowa.— Corpus Juris cited in State v. 
Hiatt. 1 N.W.2d 736, 741, 231 Iowa 
643. 

Va.—Mundy v. Commonwealth, 171 S. 

E. 691, 161 Va. 1049. 

48 C.J. p 917 note 23. 

49. N.Y.—^People v. Evans, 40 N.Y. 

1 . 

50. Ga.—^Jones v. State, 28 S.E.2d 
373. 70 Ga.App. 431. 
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N.J.—State V. Ellison, 176 A. 33S, 
114 N.J.Law 237. 

N.Y.—People v. Batt, 1 N.Y.S.2d 

55, 165 Misc. 540, affirmed 1 N.Y.S. 
2d 58, 253 App.Div. 718—People v. 
Nicosia, 298 N.Y.S. 591, 164 Misc. 
152. 

Corroboration held sufficient 

(1) In general. 

Cal.—People v. Gray, 127 P.2d 72, 
52 Cal.App.2d 620. 

N.Y.—People v. Nicosia, 7 N.Y.S.2d 
345, 255 App.Div. 813—People v. 
Leibowitz, 258 N.Y.S. 543, 236 App. 
Div. 736. 

48 C.J. p 917 note 25 [al, 

(2) Testimony in addition to and 
corroborating alleged perjurer’s ad¬ 
missions that he committed perjury 
in former trial and told truth in sec¬ 
ond trial.—Mundy v. Commonwealth, 
171 S.E. 691, 161 Va. 1049. 
Corrohoration held insufficient 

(1) In prosecution against attor¬ 
ney’s investigator for suborning per¬ 
jury in automobile accident case, 
that accused requested plaintiff in 
case to retire while witness gave 
his testimony.—State v. Ellison, 176 
A. 338, 114 N.J.Law 237. 

(2) Testimony of alleged suborn¬ 
er’s office associate that he saw but 
did not hear perjured witnesses talk 
to alleged suborner several times.— 
People V. Nicosia, 298 N.Y.S. 591, 
164 Misc. 152. 

51. N.Y,—People v. Batt, 1 N,Y.S.2d 

56, 165 Misc. 540, affirmed 1 N.Y.S, 
2d 58, 253 App.Div. 718. 

52. N.Y.—^People v. Batt, supra. 
^Accomplices'* 

The persons whom accused was 
charged with procuring to testify 
falsely were “accomplices” of ac¬ 
cused and indictment for subornation 
I of perjury was required to be dis- 
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Attempt or endeavor to suborn. In a prosecution 
for the statutory offense of endeavoring to incite 
or procure the commission of perjury, it has been 
held that the falsity of the proposed statement may 
be established by one witness, without corrobora¬ 
tion,but, on the other hand, it has been held 
that the falsity of the statement or testimony in 
such a case must be established by two credible wit¬ 
nesses or by one credible witness and corroborat¬ 
ing circumstances.^^ 

§ 89. Trial 

The general rules relating to trials In criminal prose¬ 
cutions apply in a prosecution for subornation of perjury 
or for an attempt to suborn. 

The general rules relating to trials in criminal 
prosecutions apply in a prosecution for subornation 
of perjurySS or for an attempt to suborn.56 Ac¬ 
cordingly, questions of law should be determined 
by the court,57 and questions of fact should be sub¬ 
mitted to the jurySS under proper instructions from 


the court.^® 

General rules also apply with respect to the pro¬ 
priety and sufficiency of the findings,60 and of the 
verdict®^ in a prosecution for subornation of per¬ 
jury, or for an attempt or endeavor to induce the 
commission of perjury.®^ 

§ 90. Sentence and Punishment 

Sentence and punishment for subornation of perjury, 
or for an attempt to suborn, are generally regulated by 
statute. 

The sentence and punishment for subornation of 
perjury, or for an attempt to suborn the commis¬ 
sion of perjury, are generally regulated by stat¬ 
ute,63 under some of which a person guilty of sub¬ 
ornation of perjury is punished as for perjury.®^ 

§ 91. Prosecution of Perjurer as Affecting 
Liability of Suborner 

A suborner of perjury may be tried and convicted 
before the conviction of the perjurer. 


missed where the testimony of such ] 
persons before the grand jury was 
not corroborated.—People v, Batt, 
supra. 

53. Iowa.—State v. Powers, 30 N.W. 
2d 476, 239 Iowa 430—State v. 
■Waddle, 69 N.W. 279, 100 Iowa 57, 

60. 

48 C.J. p 917 note 26. 

54. Tex.—Shipp v. State, 196 S.W. 
840, 81 Tex.Cr. 328. 

55. Va.—Mundy v. Commonwealth, 
171 S.E. 691, 161 Va. 1049. 

Trial in criminal prosecutions in 
general see Criminal Law §§ 961— 
1416. 

Bisznlssal held improper 
N.T.—^People V. Nicosia, 7 N.Y.S.2d 
345, 255 App.Div. 813. 

Seftisal to permit accused’s coun¬ 
sel to argue and to instruct jury, in 
trial for subornation of perjury, that 
no moral turpitude was involved or 
offense committed by accused in of¬ 
fering witness money to testify 
falsely for accused has been held 
not error.—Mundy v. Commonwealth, 
171 S.E. 691. 161 Ya. 1049. 

5S. Tex.—^Kelley v. State, 137 S.W. 

2d 1004, 138 Tex,Cr. 647. 

57. Mo.—State v. Richardson, 154 
S.W. 735, 248 Mo. 563, 44 L.R.A., 
N.S., 307. 

Held cLuestious of law 

(1) Jurisdiction of the court which 
tried the case in which the perjury 
was committed.—State v. Richard¬ 
son, 154 S.W. 735, 248 Mo. 563, 44 
L.R.A.,N.S., 307. 

(2) Authority of the officer who 
administered the oath to the sub¬ 
orned witness.-—State v. Richardson, 
supra. 


(3) Materiality of suborned wit¬ 
ness’ testimony. 

Ga.—Jones v. State, 28 S.E.2d 373, 70 
Ga.App. 431. 

Mo.—State v. Richardson, 154 S.W. 

735, 248 Mo. 563, 44 L.R.A..N.S., 
307. 

58. U.S.—U. S. V. FTeundlich, C.C.A. 

N.Y., 95 F.2d 376. 

K.Y.—People v. Gilhooley, 95 N.Y.S. 
636, 108 App.Div. 234, affirmed 80 
N.E. 1116, 187 N.Y. 551. 

Held questions of fact 

(1) The nature and extent of cor¬ 
roboration necessary to prove the 
perjury.—Jones v. State, 28 S.E.2d 
373, 70 Ga.App. 431. 

(2) Veracity of witness for prose¬ 
cution and question of accused’s 
guilt.—State v. Powers, 30 N.W.2d 
476, 239 Iowa 430. 

(3) Whether suborned witness 
knew of falsity of his testimony.— 
People V. Nickell, 70 P.2d 659, 22 
Cal.App.2d 117. 

(4) Whether false testimony was 
willfully procured by accused and 
whether accused knew that testi¬ 
mony was false and that suborned 
witness would so testify.—State v. 
Bixby, 177 P.2d 689, 27 Wash.2d 144. 

(5) Whether conspiracy between 
suborned and suborner existed at 
time suborned made admissions be¬ 
fore his trial.—Conn v. Common¬ 
wealth, 27 S.W.2d 702,- 234 Ky. 153. 

EvideiLce held suihcient to warrant 
or require submission to jury 
Iowa.—State v. Hiatt, 1 N.W.2d 

736, 231 Iowa 643. 

Ky.—Bradley v. Commonwealth, 53 
S.W.2d 215, 246 Ky. 101. 
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Utah.—State v, Gleason, 40 P.2d 222, 
86 Utah 26. 

48 C.J. p 916 note 14 [b]. 

Evidence held insufficient to warrant 
or require submission to jury 

U.S.—Danaher v. U. S., C.C.AMinn., 
39 F.2d 325. 

Nev.—State v. Pray, 179 P.2d 449, 
64 Nev. .179. 

59. Cal.—^People v. Gray, 127 P,2d 
72, 52 Cal.App.2d 620. 

Ga.—Jones v. State, 28 S.E.2d 373, 
70 Ga.App. 431. 

Tex.—Shipp v. State, 196 S.W. 840, 81 
Tex.Cr. 328. 

48 C.J. p 917 note 30. 

Instructions held proper or sufficient 

Cal.—People v. Gray, 127 P.2d 72, 
62 Cal.App.2d 620. 

Ky.—Strader v. Commonwealth, 42 
■S.W.2d 736, 240 Ky. 659. 

Mass.—Commonwealth v. Bornstein, 
168 N.E. 796, 269 Mass. 181. 

Tex.—Kelley v. State, 137 'S.W.2d 
1004, 138 TexjCr. 647. 

Vt.—State V. Bissell, 170 A. 102, 106 
Vt. 80. 

48 C.J. p 917 note 30 [aj. 

60. Ga.—Jones v. State, 28 S.E.2d 
373, 70 Ga.App. 431. 

Pinding held sustained by evidence 

Ga.—Jones v. -State, supra. 

61. ' ■ Mo.—'State, v. Richardson, 154 S. 
W. 735, 248 Mo. 663, 44 L.R.A.,N.S., 

I 307. 

; 48 C.J. p 917 note 33. 

62. Ill.—^Brown v. People, 145 Ill. 
App. 263. 

48 C.J. p 917 note 34. 

63. Fla.—^Milligan, v. State, 137 So. 
388, 103 Fla. 295. 

48 C,J. p 917 not^ 36. , 

64u Fla.—^Milligan v. State, supra. 
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Since stibornation of perjury is separate and dis¬ 
tinct from perjury, a suborner of perjury may be 
tried and convicted before the conviction of the 
perjurer,^^ and the mere fact that an indictment 
against the perjurer is dismissed is not inconsistent 
with the guilt of the person charged with suborna¬ 


tion.® 6 However, it has been held that the acquittal 
of the person charged with perjury entitles a per¬ 
son charged with suborning him to commit it, if 
already convicted thereof, to a new trial, since, if 
the testimony given was not perjury, there could 
not have been a subornation.®'^ 


VIL CIVIL LIABILITY 


§ 92. In Absence of Statute 

As a general rule, in the absence of statute, no action 
lies to recover damages caused by perjury, false swear¬ 
ing, subornation of perjury, or an attempt to suborn. 

The general rule, in the absence of statute, is that 
no action lies to recover damages caused by per¬ 
jury,®^ false swearing,®^ subornation of perjury,*^® 
or an attempt to suborn perjury,"?! whether commit¬ 
ted in the course of, or in connection with, a civil 
action or suit,'?^ a criminal prosecution*?^ or other 
proceeding,'?4 and whether the perjurer was a party 
to,*?® or a witness in,*?® the action or proceeding. 

§ 93. Under Statute 

Under some statutes, an action will lie for damages 


sustained through perjury resulting In a judgment against 
the party suing. 

Under some statutes, an action lies to recover 
damages sustained through perjury resulting in a 
judgment against the party suing,'?'? provided the ac¬ 
tion is brought within the period of limitation pro¬ 
vided by the statute creating the tort.*?® The cause 
of action created by such statute is the obtaining of 
a judgment against another by perjury of a wit¬ 
ness,*?® and the elements of the tort are a judgment 
against plaintiff,®® obtained by perjury of a wit¬ 
ness introduced by the adverse party,®! resulting in 
damage to plaintilf.®^ In the absence of any of 
these essential elements an action will not lie.®® 


65. Va.—Mundy v. Commonwealth, 
171 S.E. 691, 161 Va. 1049. 

48 C.J. p 918 note 38. 

Subornation of perjury as distinct 
from perjury see supra § 79. 

66. U.S."—Austin v. U. S.. C.C.A.Cal., 
19 F.2d 127, certiorari denied 48 S. 
Ct. 22, 275 U.S. 523. 72 L.Ed. 405. 

67. Va.—Maybush v. Common¬ 
wealth, 29 Cratt. 857, 70 Va. 857. 

68. U.S.—^Robinson v. Missouri Pac. 
Transp. Co., D.C.Ark., 85 F.Supp. 
235. 

Fla,—^Kessler v. Townsley, 182 So. 
232. 132 Fla. 744. 

Ill.—^Ruehl Bros. Brewing Co. v. At¬ 
las Brewing Co., 187 IlLApp. 392. 
N.J.—Corpus Juris cited in Kan tor 
V. Kessler, 40 A.2d 607, 608, 132 N. 
J.Law 336—^Kietrys v. Cregar, 43 
A.2d 810, 23 N.J.Misc. 273. 

Ohio.—Kinter v. Kinter, 87 N.E.2d 
379, 84 Ohio App. 399. 

48 UJ. p 918 note 44. 

Civil liability for conspiracy to com¬ 
mit perjury see Conspiracy § 16. 
Obstruction of legal remedies gener¬ 
ally as tort see the O.J.S. title 
Torts § 45, also 62 C.J. p 1148 note 
1-p 1149 note 11. 

Absence of essential element 

There is authority that, without 
deciding whether or not a civil ac¬ 
tion for perjury will ever lie, merely 
holds that such an action will not 
lie where a necessary element of 
perjury is missing. 

Conn.—Page v. Camp, Kirby 7. 

Ill.—Bell V. SennefC, 83 Ill. 122. 

48 C.J. p 918 note 42. 

68. K.T.—Silverman v, Uoran, 51 N. 
T.S. 731, 23 Misc. 96. 


70. U.‘S.—Robinson v. Missouri Pac. 
Transp. Co., D.C.Ark., 85 F.Supp. 
235. 

Ill.—Dean v. Kirkland, 23 Nr.E.2d 180, 
301 IlLApp. 495. 

48 C.J. p 918 note 46. 

It is ^contrary to public policy to 
permit a civil action for damages 
predicated on suborning of witness¬ 
es to swear falsely.—Hooker v. Wel¬ 
ti, 239 Ill.App. 392. 

71. Ill.—Dean v. Kirkland, 23 N.E.2d 
180, 301 IlLApp. 495. 

72. Fla.—^Kessler v. Townsley, 182 
So. 232. 132 Fla. 744. 

Ill.—Ruehl Bros. Brewing,Co. v. At¬ 
las Brewing Co,, 187 IlLApp. 392. 
Ohio.—^Kinter v, Kinter, 87 N.E.2d 
379, 84 Ohio App. 399. 

48 C.J. p 918 note 47. 

Iteasous fox rule 

(1) “For reasons of public policy 
such a cause of action has generally 
been denied in order to protect the 
proper functioning of the courts by 
enabling witnesses to make full and 
complete disclosures in their testi¬ 
mony without the restraint or fear 
of subsequent suits for damages."— 
Robinson v. Missouri Pac. Transp. 
Co., D.C.Ark., 85 F.Supp. 235, 238. 

(2) Public policy requires the es¬ 
tablishment of the rule precluding a 
defeated party to an action from 
maintaining an action against one 
whose perjured testimony brought 
about an adverse verdict while the 
judgment remains in force.—^Kessler 
V. Townsley, 182 So. 232, 132 Fla. 
744. 


(3) Other similar reasons for rule 
see 48 C.J. p 918 note 47 [a], [b]. 

73. Cal.—Taylor v. Bidwell, 4 P. 
491, 65 Cal. 489. 

48 C.J. p 918 note 48. 

74. Mass.—Phelps v. Stearns, 4 
G-ray 105, 64 Am.D. 61. 

Wis.—Abbott V. Bahr, 3 Pinn. 193, 
3 Chandl. 210. 

48 C.J. p 918 note 49. 

75. Ill.—^Dean v. Kirkland, 23 K.E. 
2d 180, 301 IlLApp. 495. 

48 C.J. p 918 note 50. 

76. Ill.—Dean v. Kirkland, supra. 
N.J.—Kantor v. Kessler, 40 A.2d 607, 

132 N.J.Law 336. 

Ohio.—^Kinter v. Klinter, 87 N‘.B.2d 
379. 84 Ohio App. 399. 

48 C.J. p 918 note 51. 

77- Me.—Landers v. Smith, 3 A. 
463, 78 Me. 212. 

78- Me.—Landers v. Smith, supra. 

79- Me.—^Landers v. Smith, supra. 
Perjury and subornation as ground 

for: , 

Equitable relief against judgment 
see Judgments § 374. 

Opening or vacating judgment see 
Judgments § 270. 

80. Me.—Cole v. Chellis, 119 A. 623, 
122 Me. 262. 

48 C.J. p 919 note 55. 

81. Me.—Milner v. Hare, 135 A. 
522, 126 Me. 14—Cole v. Chellis, 
119 A. 623, 122 Me. 263. 

82. Me.—Cole v. Chellis, supra. 

48 C.J. p 919 note 57. 

83. Me.—^Milner v. Hare, 135 A. 522, 
126 Me. 14—Cole v. Chellis, 119 A. 
623, 122 Me. 262. 
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§ 94 • 

§ 94. —— Pleading 

The complaint In an action to recover damages aris¬ 
ing from the commission of p^erjury should affirmatively 
set forth the elements of the tort. 


A complaint is bad on demurrer if it does not af¬ 
firmatively set forth the essential elements of the 
tort,8^ such as introduction of the perjured testi¬ 
mony by, or on behalf of, the adverse party.^S 


PERMANENCY. A word that carries with it the 
idea of something that ia( durable, lasting, that 
never changes.^ However, in the legal acceptation 
of the term, it does not include the idea of absolute, 
but only of practical, irremediability.^ 

PERMANENT. It has been said that the word 
^^permanent” is derived from the Latin terms ^^pc-r” 
and ‘^maneo,*’^ but it also has been said that the 
word is derived from the Latin “permanere.”^ It 
is an adjective,5 and has been characterized as a 
word of different senses^ and of different meanings.^ 
It is a relative term,^ a common, ordinary word with 
a well-defined,® well-recognized,^® well-known and 
obvious^i meaning. It is not a legal term, having a 


meaning different from its common or ordinary 
meaning.12 The signification of the term depends on 
the subject matter in connection with which it is 
employed,^® and its meaning is to he construed ac-. 
cording to its nature and in its relation to the sub¬ 
ject matter of the instrument in which it is used.i'^ 

The word ‘^permanent” implies a concept of 
time, and when used in contradistinction to '^tem¬ 
porary” it connotes a substantial period of time.i® 
Frequently it imports perpetual continuance,!'^ so 
that to say of a thing that it is "permanent” means 
that it will continue regardless of a contingency or 
fortuitous circumstance.!® When used with refer¬ 
ence to a person the term "permanent” may import 


84. Me.—Milner v. Hare, 135 A. 522, 
126 Me. 14. 

48 C.J. p 919 note 60. 

85- Me.—Milner v. Hare, supra. 

1. Tex.—Indiana Co-Op. Canal Co. v. 
Gray, Civ.App., 184 S.W. 242, 243— 
McClellan v. Krebs, Civ,App., 183 
S.W.2d 758, 764. 

Similarly expressed 

A thing that is lasting; that 
which is not temporary.—Lord Mfg. 
Co. V. Nemenz, D.C.Pa., 65 F.Supp. 
711, 722—Olin Industries v. Barnett, 
D.C.I11., 64 P.Supp. 722, 726, 

2, Okl.—Union Oil & Mining Co. v. 
Bowman, 289 P. 296, 298, 144 Okl. 
54. 

Tenn.—Coleman v. Bennett, 69 S.W. 

734, 737, 111 Tenn. 705. 

8* H.T.—Ginell v. Prudential Ins. 
Co., 200 N.T.S. 261, 205 App.Div. 
494. 

""Maneo’* defined as meaning to re¬ 
main see 55 C.J.S. p 661. 

«*Per*' defined as meaning through see 
ante p 447 note 33. 

4. H-X—Beard v. Aldrich, 149 A. 
57, 59. 106 N.J.Law 266. 

**Permanere'* defined see post p 564 
note 76. 

5. Tenn.—Conley v. Pacific Mut 
Life Ins. Co., 6 Tenn.App. 405, 412. 

8. K.J.—Gusaeff v. John Hancock 
Mut. Life Ins. Co., 192 A. 528, 530, 
118 N.J.Law 364. 

7, Iowa,—^Hawkins v. John Hancock 
Mut. Life Ins. Co„ 218 H.W. 313, 
314, 205 Iowa 760. 

K.Y.—^Arentz v. Morse Pry Dock & 
Repair Co.. 164 JST.E. 342, 344, 249 
N.T. 438. 

a U.S.—U. S. V. Otley, D.C.Or., 34 
F.Supp. 182, 184. 


! Md.—^New England Mut. Life Ins. 
Co. of Boston, Mass. v. Hurst, 199 
A. 822. 826, 174 Md. 596. 

I^.T.—John Kennedy & Co, v. New 
York World's Fair 1939, 20 N.Y.S. 
2d 934, 936, 174 Misc. 729. 

Tenn.—Texas Co. v. McCanless, 148 
S.W.2d 360, 363, 177 Tenn. 238. 

48 C.J. p 919 note 9. 

9. Ala.—Southern Industrial Insti¬ 
tute V. Lee, 175 So. 365, 366, 234 
Ala. 404. 

La.—Lewis v. Metropolitan Life Ins. 

Co., App., 142 So. 262, 263. 

Mich.—^Wetherall v. Equitable Life 
Assur. Soc. of U. S., 263 N.W. 745, 
747, 273 Mich. 580. 

10. Fla.—Cassens v. Metropolitan 
Life Ins. Co., 154 So. 522, 523, 114 
Fla. 659. 

Similarly stated 

The word "permanent** !s not a 
technical term, but a common, ordi¬ 
nary word with a well-recognized 
meaning, even to the lay mind.— 
Richards v. Metropolitan Life Ins. 
Co., 55 P.2d 1067, 1070, 184 Wash. 595 

11. Ala.—^Metropolitan Life Ins. Co. 
V. Blue, 133 So. 707, 710, 222 Ala. 
665, 79 A.L-R. 852. 

Fla.—Cassens v. Metropolitan Life 
Ins. Co., 154 So. 522, 524, 114 Fla. 
659. 

Mich,—^Wetherall v. Equitable Life 
Assur. Soc. of U. S., 263 N.W. 745, 
746, 273 Mich. 580. 

N.C.—^Read v. Metropolitan Life Ins, 
Co.. 174 S.E. 307. 308, 206 N,C.^458 
—^Mitchell V. Equitable Life Assur. 
Soc. of United States, 172 S.E. 497. 
499. 205 N.C. 721. 

12. Tex.—Traders & General Ins. 
Co. V. Ray, Civ,App., 128 S.W.2d 80, 
84. 


13. La.—^Madison v. Prudential Ins. 
Co. of America, 181 So, 871, 876, 
190 La. 103. 

Miss.—Equitable Life Assur. Soc. v. 
Serio, 124 So. 485, 487, 165 Miss. 
515. 

48 C.J. p 919 note 9, 

14. U.S.—Texas & P. Ry. Co. v. City 
of Marshall, Tex., 10 S.Ct, 846, 136 
U.S. 393, 403, 34 L.Ed. 385. 

Ariz.—^Aldous v. Interraountain 
Building & Loan Ass'n of Arizona, 
284 P. 353, 356, 36 Ariz. 225. 

Ga.—Massachusetts Mut. Life Ins. 
Co. V. Montague, 10 S.E.2d 279, 283, 
63 Ga.App. 137—Adamson v. Met¬ 
ropolitan Life Ins. Co., 157 S.E. 
104, 105, 42 Ga.App. 587. 

Iowa.—Garden v. New England Mut. 
Life Ins. Co. of Boston, Mass., 254 
N.W. 287, 292, 218 Iowa 1094. 
Similarly stated 

In the interpretation of instru¬ 
ments, the word "permanent" takes 
its meaning from associated words 
and the context.—Gusaeff v. John 
Hancock Mut. Life Ins. Co., 192 A. 
528, 530, 118 N.J.Law 364. 

15. Ky.—Commonwealth Life Ins, 
Co. V. Ovesen, 78 S.W.2d 745, 746, 
267 Ky. 622—Mutual Life Ins. Co. 
of New York v. Wheatley, 47 S. 
W.2d 961. 963, 243 Ky. 69. 

Mich.—^Wetherall v. Equitable Life 
Assur. Soc. of U. S., 263 N.W. 745, 
746, 273 Mich. 680. 

xe. Ky.—O'Neil & Hearne v. Bray's 
Adm'x. 90 S.W.2d 353, 357, 262 Ky. 
377. 

17. Ky.—^Equitable Life Assur. Soc. 
of U. S. V. Preston, 70 S.W.2d 18, 
19, 253 Ky. 459. 

18. Mo.—Weiner v. St. Louis Public 
Service Co.. 87 S.W.2d 191, 192— 
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existence until death,but it does not always em¬ 
brace the idea of absolute perpetuity^^o and when 
it is applied to human afcairs it may only signify 
appreciable durability and continuance, as opposed 
to what is merely transient .21 Thus the word ^^per¬ 
manent’’ does not always mean existing forever ;22 

forever;23 lasting forever;24 lasting always ;25 ever¬ 


lasting;26 never ehanging;27 or perpetuaL28 

'Permanent” is variously defined as meaning last- 
ing2^ or intended to last indefinitely;20 continuingSi 
in the same staters or without any change that 
destroys fonn or character;23 constant;24 change¬ 
less; 25 abiding. 2 6 The term ^'permanent”, further, 


Plank V. R. J. Brown Petroleum 
Co., 61 S.W.2d 328. 334, 332 Mo. 
1150—Bante v. Wells, 34 S.W.2cl 
980, 981—Clark v. Mississippi Riv¬ 
er & B. T. Ry., 23 S.W.2(i 174, 
179, 324 Mo. 406—Lebrecht v. Unit¬ 
ed Rys. Co. of St. Louis, 237 S.W. 
112, 114—Stahl berg- v. Brandes, 

App., 299 S.W. 836, 838—Perkins v. 
United Rys. Co. of St. Louis, App., 
243 S.W. 224, 228—Wilbur v. 
Southwest Missouri Electric Ry. 
Co., 85 S.W. 671, 673. 110 Mo.App. 
689. 

19. Ky.—Equitable Life Assur. Soc. 
of U. S. V. Preston. 70 S.W.2d 18, 
19. 253 Ky. 459. 

20. Ind.—Prudential Ins. Co. of 
America v. Citizens Trust & Sav¬ 
ings Bank of Evansville, 198 N.E. 
116, 118, 101 Ind.App. 168. 

Iowa.—^Wallace v. Brotherhood of 
Locomotive Firemen and Engine- 
men, 300 N.W. 322, 324, 230 Iowa 
1127—Garden v. New England Mut. 
Life Ins. Co. of Boston, Mass., 254 
N.W. 287, 292, 218 Iowa 1094. 

Mo.—State ex rel. Crown Coach Co. 
V. Public Service Commission, 179 
S.W.2d 123. 125, 238 Mo.App. 287. 
Tenn.—^Metropolitan Life Ins. Co. v. 
Noe, 31 S.W.2d 689, 690, 161 Tenn. 
335. 

48 C.J. p 920 note 32. 

21. N.T.—Ginell v. Prudential Ins. 
Co., 196 N.Y.S. 337, 338, 119 Misc. 
467. 

22. Iowa.—Garden v. New England 
Mut. Life Ins. Co. of Boston, Mass., 
254 N.W. 287, 292, 218 Iowa 1094. 

Mo.—Bagby v. Missouri-Kansas-Tex- 
as R. Co., 171 S.W.2d 673, 676, 351 
Mo. 79. 

Tenn.—^Metropolitan Life Ins. Co. v. 
Noe, 31 S.W.2d 689, 690, 161 Tenn. 
335. 

48 C.J. p 920 note 34. 

23. Ga.—^Massachusetts Mut. Life 
Ins. Co. v. Montague, 10 S.E.2d 
279, 283, 63 Ga.App. 137—Adam- | 
son V. Metropolitan Life Ins. Co., 
167 S.E. 104, 105, 42 Ga.App. 587. 

Iowa.—Garden v. New England Mut. 
Life Ins. Co. of Boston, Mass., 254 
N.W. 287, 292, 218 Iowa 1094. 

Mo.—Bagby v. Missouri-Kansas-Tex- 
as R, Co., 171 S.W.2d 673, 676, 351 
Mo. 79. 

^^.T.— Finnessey v. John Hancock 
Mut. Life Ins. Co., 19 N-X.S.2d 557, 
660, 259 App.Div. 360. 

Tenn.—Metropolxtaji Life Ins. Co. v. 

70 C. J.S.—36 


Noe, 31 S.W.2d 689, 690, 161 Tenn. 
335. 

48 C.J. p 920 note 35. 

24. Gsl —Massachusetts Mut. Life 
Ins. Co. V. Montague, 10 S.E.2d 279, 
283, 63 Ga.App. 137—^Adamson v. 
Metropolitan Life Ins. Co., 157 S. 
E. 104, 105. 42 Ga.App. 587. 

Iowa.—Garden v. New England Mut. 
Life Ins. Co. of Boston, Mass., 254 
N.W. 287, 292, 218 Iowa 1094. 

Mo.—Bagby v. Missouri-Kansas-Tex- 
as R. Co., 171 S.W.2d 673, 676, 351 
Mo. 79. 

Puerto Rico.—^Coan v. Antongiorgi, 
10 Puerto Rico Fed. 430, 432. 

Tenn.—Metropolitan Life Ins. Co. v. 
Noe, 31 S.W.2d 689, 690, 161 Tenn. 
335. 

Vt—^Miller v. Holmes, 95 A. 541, 89 
Vt. 261. 

Va.—City of Richmond v. Smith, 43 
S.E. 345. 347. 101 Va. 161. 

48 C.J. P 920 note 36. 

25. La.—Madison v. Prudential Ins. 
Co. of America, 181 So. 871, 876, 
190 La. 103. 

Miss.—Equitable Life Assur. Soc. v. 
Serio, 124 So. 485, 487, 155 Miss. 
615. 

26. Mo.—^Paul V. Missouri State 
Life Ins. Co.. 52 S.W.2d 437, 442, 
228 Mo.App. 124. 

27. Tenn.—Southwestern Presb. 
Univ. V. Clarksville, 259 S.W. 550, 
553, 149 Tenn. 256. 

48 C.J. p 920 note 38. 

28. La.—^Madison v. Prudential Ins. 
Co. of America, 181 So. 871, 876, 
190 La, 103. 

Miss.—^Equitable Life Assur. Soc. v. 
Serio, 124 So. 485, 487, 155 Miss. 
615. 

29. Ky.—Commonwealth Life Ins. 
Co. V. Ovesen, 78 S.W.2d 745, 746, 
257 Ky. 622. 

Minn.—^Maze v. Equitable Life Ins. 
Co. of Iowa, 246 N.W, 737, 738, 188 
Minn. 139. 

N.J.—Gusaeff v. John Hancock Mut. 
Life Ins. Co., 192 A. 528, 530, 118 
N.J.Law 364—^Noble v. Union Tp., 
55 A,2d 222, 224, 140 N.J.Eq. 513. 
Puerto Rico.—Coan v, Antongiorgi, 
10 Puerto Rico Fed. 430, 432, 433. 
Tenn.—-Conley v. Pacific Mut. Life 
Ins. Co., 8 Tenn.App. 405, 412. 

Wash.—Richards v. Metropolitan 
Life Ins. Co,, 55 P.2d 1067, 1070, 
184 Wash. 695, 

48 C.J. p 920 note 23. 

Similarly expressed 
Lasting, as a permanent impres-, 
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sion.—Cassens v. Metropolitan Life 
Ins. Co., 154 So. 522, 524. 114 Fla. 
659—48 C.J.-p 920 note 23 [a]. 

30. Iowa.—Hawkins v. John Han¬ 
cock Mut. L. Ins, Co., 213 N.W. 
313. 314, 315. 205 Iowa 760. 

Puerto Rico.—Coan v. Antongiorgi, 
10 Puerto Rico Fed. 430, 432, 433. 

31. Ky.—Commonwealth Life Ins. 
Co. v. Ovesen, 78 S.W.2d 745, 746, 
257 Ky. 622. 

Or.—Stoppenback v. Multnomah 
County, 142 P, 832, 834, 71 Or. 493. 

32. Ariz.—^Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 
2S4 P. 353, 356, 36 Ariz. 225. 

33. Fla,—^Cassens v. Metropolitan 
Life Ins. Co.. 154 So. 522, 524, 114 
Fla. 659. 

Minn.—Maze v. Equitable Life Ins. 
Co. of Iowa, 246 N.W. 737, 738, 
188 Minn. 139. 

N.J.—^Noble V. Union Tp., 55 A.2d 
222, 224, 140 N.J.Eq. 513. 

Tenn.—Conley v. Pacific Mut. Life 
Ins. Co., 8 Tenn.App. 405, 412. 

48 C.J. P 920 note 18. 

Similarly defined 

(1) That which is continuing.—^U. 
S. V. Spaulding, Fla., 55 S.Ct. 273, 276, 
293 U.S. 498, 79 L.Ed. 617—Viccioni 
V. U. S., D.C.R.I., 15 F.Supp. 547, 549. 

(2) Continuing in the same state 
or without essential change.—South¬ 
ern Industrial Institute v. Lee, 175 
So. 365, 366, 234 Ala. 404. 

<3) Continuing or intended to con¬ 
tinue in the same state, or without 
change destructive of the essential 
form or nature.—Richards v. Metro¬ 
politan Life Ins. Co.. 65 P.2d 1067, 
1070, 184 Wash, 595. 

(4) Continuing or enduring in the 
same state, status, place, or the like, 
without fundamental or marked 
change. 

N.J.—Gusaeff v. John Hancock Mut. 
Life Ins. Co.. 192 A. 528, 530, 118 
N.J.Law 364. 

Wash.—Richards v. Metropolitan 
Life Ins. Co., 55 P.2d 1067, 1070, 
184 Wash. 695. 

34. N.Y.—^Arentz v. Morse Dry 
Dock, etc., Co., 164 N.E. 342, 344, 
249 N.Y. 439. 

48 C.J. p 920 note 16. 

35. Tex.—Texas Employers* Ins. 
Assoc. V. Stilling, Civ.App., 259 S. 
W. 236, 239. 

36. Ariz.—uAldous v, Intermountaiii 
Building & Loan Ass'n of Arizona, 
284 P. 363, 356, 36 Ariz, 225. 
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has been defined as meaning fixed^*^ or intended to 
be fixed;^^ immovable;^® stable;^® dnrable.^^ 

It is further defined as meaning not temporary or 
subject to changenot subject to fluctuation or 
alteration remaining^^ unaltered or unremoved 
something which lasts or endures something to 
remain as it unchanging or never ending 

for the time being,or for an indefinite and un¬ 
determinable periodforeveran absolute per¬ 


petuity. 5 2 

^Termanent” has been held equivalent to, or syn- 
onvmous with, ^^constant’^ see 15 C.J.S. p 1167 note 
18J, and "durable’'* see 28 C.J.S. p 592, but not 
equivalent to, or synonymous with, "endless,”53 
"eternal,”54 or "lifelong” see 53 C.J.S. p 882. 

It has been compared with, or distinguished from, 
"contingent” see 17 C.J.S. p 183 note 7, "perpetu- 
al,”55 ^'special,”56 "temporary,”57 and, likewise, it 


Pla.—Cassens v. Metropolitan Life 
Ins. Co., 154 So. 522. 524, 114 Fla. 
659. 

K.X—Gusaeff v. John Hancock Mut. 
Life Ins. Co., 192 A. 528, 530, 118 
N.J.Law 364—^ISToble v. Union Tp., 
55 A.2d 222, 224, 140 N.J.Eq. 513. 
Puerto Rico.—Coan v. Anton§:iorg-i, 
10 Puerto Rico Fed. 430, 432, 433. 
Tenn.—Conley v. Pacific Mut. Life 
Ins. Co., 8 Tenn.App. 405, 412. 
Wash.—^Richards v. Metropolitan 
Life Ins. Co., 55 P.2d 1067, 1070, 

. 184 Wash. 595. 

48 C.J. p 920 note 14. 

37, Ala.—Southern Industrial In¬ 
stitute V. Lee, 175 So. 365, 366, 234 
Ala. 404. 

—Cassens v. Metropolitan Life 
Ins. Co.. 154 So. 522, 524. 114 Fla. 
659. 

^r.J. — ^Noble V. Union Tp., 55 A.2d 
222, 224, 140 K.J.Eq. 513. 

Tenn.—Conley v. Pacific Mut. Life 
Ins. Co., 8 Tenn.App. 405, 412. 

48 C.J. P 920 note 20. 
gx32illarly defined 

(1) Fixed or enduring- in charac¬ 
ter, state or place.—Ten Eyck v. Al¬ 
bany, 20 N.Y.S. 157, 159, 65 Hun 194. 

(2) Fixed or enduring in charac¬ 
ter, condition, state, position, occu¬ 
pation, use, or the like. 

Iowa.—Hawkins v. John Hancock 
Mut. L. Ins. Co., 218 H.W. 313, 314, 
315, 205 Iowa 760. 

Puerto Rico.—Coan v. Antongiorgi, 
10 Puerto Rico Fed. 430, 432, 433. 

S8. N.J.—Gusaeff v. John Hancock 
Mut. Life Ins. Co., 192 A. 528. 530, 
118 N.J.Law 364, 

Wash.—^Richards v. Metropolitan 
Life Ins. Co., 55 P.2d 1067, 1070, 
184 Wash. 595. 

39. Mo. — ^Howser v. Chicago Great 
Western R. Co., 5 S.W.2d 59, 63, 
319 Mo. 1015. 

40. Ala. — Southern Industrial Insti¬ 
tute V. Lee, 175 So. 365, 366, 234 
Ala. 404. 

Fla.—Cassens v. Metropolitan Life 
Ins. Co., 154 So. 522, 524, 114 Fla. 
659. 

N.J.—GusaefC v, John Hancock Mut. 
Life Ins. Co., 192 A. 528, 530, 118 
N.J.Law 364—^Noble v. Union Tp., 
55 A.2d 222, 224, 140 N.J.Eq. 513. 
Wash.—^Richards v. Metropolitan 


Life Ins. Co., 55 P.2d 1067, 1070, 
184 Wash. 595. 

48 C.J, p 920 note 29. 

41- Ala.—Southern Industrial Insti¬ 
tute V. Lee, 175 So. 365, 366, 234 
Ala. 404. 

Ariz.—^Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 
284 P. 353, 356, 36 Ariz. 225. 

Fla.—Cassens v. Metropolitan Life 
Ins. Co., 154 So. 522, 524, 114 Fla. 
659. 

N.J.—^Noble V. Union Tp., 55 A.2d 
222, 224, 140 N.J.Eq. 513. 

Tenn.—Conley v. Pacific Mut. Life 
Ins. Co., 8 Tenn.App. 405, 412. 
Wash.—^Richards v. Metropolitan 
Life Ins. Co., 55 P.2d 1067, 1070, 
184 Wash. 595. 

48 C.J. p 920 note 19. 

42. Puerto Rico.—Coan v. Anton¬ 
giorgi, 10 Puerto Rico Fed. 480, 
432, 433. 

48 C.J. P 920 note 25. 

Similarly defined 

Not temporary or transient.—^Rich¬ 
ards V. Metropolitan Life Ins. Co., 
55 P.2d 1067, 1070, 184 Wash. 595. 

43. N.J.—Gusaeff v. John Hancock 
Mut. Life Ins. Co., 192 A. 528, 530. 
118 N.J.Law 364. 

Wash.—Richards v. Metropolitan 
Life Ins. Co., 55 P.2d 1067, 1070, 
184 Wash. 595. 

44. N.Y.—^Ten Eyck v. Albany, 20 
N.Y.S. 157, 159, 65 Hun 194. 

45. Ariz.—^Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 
284 P. 353, 356, 36 Ariz. 225. 

Fla.-^-Cassens v. Metropolitan Life 
Ins. Co., 154 So. 522, 524, 114 Fla. 
659. 

N.J.—Noble V. Union Tp., 55 A,2d 
222, 224, 140 N.J.Eq. 513. 

Tenn.—Conley v. Pacific Mut. Life 
Ins. Co., 8 Tenn.App. 405, 412. 

48 C.J. p 920 note 27, 

Similarly defined 

Remaining or intende<\ to remain 
unchanged or unremoved. 

Iowa.—^Hawkins v. John Hancock 
Mut. L. Ins. Co.. 218 N.W. 313, 315, 
205 Iowa 760. 

Puerto Rico.—Coan v. Antongiorgi, 
10 Puerto Rico Fed. 430, 432, 433. 

46. N.Y.—Arentz v. Morse Dry 
Dock, etc., Co., 164 N.E. 342, 344, 
249 N.Y. 439. 


47. Minn.—^Maze v. Equitable Life 
Ins. Co. of Iowa, 246 N.W. 737, 738, 
188 Minn. 139. 

48. Tex.—Texas Employers* Ins. 
Ass’n V. Hilderbrandt, Civ.App., 80 
S.W.2d 1031, 1034. 

Similarly expressed 

Without ending.—Texas Employ¬ 
ers’ Ins. Assoc. V. Shilling, Tex.Civ. 

App., 259 S.W. 236, 239. 

49. Iowa.—Garden v. New England 
Mut. Life Ins. Co. of Boston, 
Mass., 254 N.W. 287, 292, 218 Iowa 
1094. 

50. Iowa.—^Wallace v. Brotherhood 
of Locomotive Firemen and En- 
ginemen, 300 N.W. 322, 324, 230 
Iowa 1127—Garden v. New Eng¬ 
land Mut. Life Ins. Co. of Boston, 
Mass., 254 N.W. 287, 292, 218 Iowa 
1094, 

51. Ky.—Jefferson v. Standard Life 
Ins. Co. V. Hurt, 72 S.W.2d 20, 24, 
254 Ky. 603. 

Minn.—^Maze v. Equitable Life Ins. 
Co. of Iowa, 246 N.W. 737, 738, 188 
Minn. 139. 

52. Minn.—Maze v. Equitable Life 
Ins. Co. of Iowa, supra. 

53. Mass.—Yoffa v. Metropolitan 
Life Ins. Co., 23 N,E.2d 108, 109, 
304 Mass. 110. 

54. Mass.—Yoffa v. Metropolitan 
Life Ins. Co., supra. 

55. Ariz.—^Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 
284 P. 353, 356, 36 Ariz. 225. 

Okl.—Shell Petroleum Corporation v. 
Kent, 105 P.2d 230, 233, 187 Okl. 
637—^Argo Oil Co. v. Snouffer, 52 
P.2d 803, 805, 175 Okl. 382—Union 
Oil & Mining Co. v. Bowman, 289 
P. 296, 297, 144 Okl. 54. 

48 C.J. p 920 note 39. 

56. Colo.—^In re Senate Bill, 21 P. 
481, 482, 12 Colo. 188. 

58 C.J. p 816 note 94. 

57. U.S.—U. S. V. Spaulding, Fla., 
55 S.Ct. 273, 276, 293 U.S. 498, 79 
L.Ed. 617—Viccioni v. U. S., D.C 
R.I., 15 F.Supp. 547, 549. 

Ala.—Southern Industrial Institute 
V. Lee, 175 So. 365, 366, 234 Ala. 
404—^Metropolitan Life Ins. Co. v. 
Blue, 133 So. 707, 710, 222 Ala. 665, 
79 A.L.R. 852, 

Fla.—Cassens v. Metropolitan Life 
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has been compared with, or distinguished from, 

“transient,”58 “unchangeable,”59 and “unending.”60 

Permanent structure, A stable and immovable 
structure.5^ It is a structure which may not be 
readily remedied, removed, or abated at a reasona¬ 
ble expense, or one of a durable character, evidently 
intended to last indefinitely, costing as much to alter 
as to build it in the first instance.52 It is such a 
structure as by reason of its size, weight, durability, 
and use will endure without material alteration 


except through human labor, and is such as from its 
own nature remains in the position, and substantial¬ 
ly the condition, in which it was constructed, except 
for the ordinary repairs made necessary by the use 
thereof for the purposes for which it was designed.5^ 

Limitations on the right to recover for obstruction 
or diversion of waters by permanent structures are 
treated in Limitations of Actions § 172 b. 

Other phrases employing the word “permanent” 
are set out in the note,®^ and for additional phrases 


Ins. Co., 154 So. 522, 524, 114 Fla. 
659. 

La.—^Lladison v. Prudential Ins. Co. 
of America, 181 So. 871, 876, 190 
La. 103. 

Mass.—Yoffa v. Metropolitan Life 
Ins. Co., 23 ]Sr.E,2d 108, 109, 304 
Mass. 110. 

Mich.—^Wetherall v. Eauitable Life 
Assur. Soc. of U. S., 263 N.W. 745, 
746, 273 Mich. 580. 

Miss.—^Equitable Life Assur. Soc. v. 
Serio, 124 So. 485, 487, 155 Miss. 
515. 

N.J.—^Plamm v. City of Passaic, 184 
A. 748, 750, 14 Isr.XMisc. 362. 

N.T.—Finnessey v. John Hancock 
Mut. Life Ins. Co., 19 N.T.S.2d 557, 
560, 259 App.Div. 360. 

N.C.—^Read v. Metropolitan Life Ins. 
Co., 174 S.B. 307, 308, 206 N.C. 458 
—^Mitchell V. Equitable Life Assur, 
Soc. of United 'States, 172 S.E. 497, 
4991, 205 N.C. 721. 

R.I.—Grenon v. Metropolitan Life 
Ins. Co., 161 A. 229, 230, 52 R.I. 
453. 

Wash.—^Richards v. Metropolitan 

Life Ins. Co., 55 P.2d 1067, 1070, 
184 Wash. 595. 

Wis.—^McManus v. Home Ins. Co., 
229 N.W. 537, 538, 201 Wis. 164. 
48 C.J. p 919 note 10—62 C.J. p 310 
notes 79, 80. 

Distinction stated 

(1) “Permanent” is the antithesis 
of “temporary.” 

Ariz.—^Aldous v. Intermountain 
Building* & Loan Ass’n of Arizona,, 
284 P. 353, 356, 36 Ariz. 225. 

Cal.—Job V. Equitable Life Ins. Co. 
of Iowa, 22 P.2d 607, 133 Cal.App. 
Supp. 791. 

Ga.—^Penn Mut. L. Ins. Co. v. Milton, 
127 S.E. 140, 141, 160 Ga. 168, 40 
A.L.R. 1382. 

Tex.—Serna v. State, 7 S.W.2d 543, 
546, 110 Tex.Cr. 220. 

Wis.—^McManus v. Home Ins. Co., 
229 N.W. 537, 538, 201 Wis. 164. 

(2) ‘T^ermanent’* is an antonym of 
“temporary.” 

Del.—^Prudential Ins. Co. of America 
V. Litzke, 179 A. 492, 495, 6 W.W. 
Harr. 592, 

La.—^Lewis v. Metropolitan Life Ins. 

Co., App., 142 S'o. 262, 263. 

Mich. — Wetherall v. Equitable Life 


Assur. Soc. of U. S., 263 N.W. 745, 
747, 273 Mich. 580. 

Minn.—Maze v. Equitable Life Ins. 
Co. of Iowa, 246 N.W. 737, 738, 
188 Minn. 139. 

N.J.—GusaejSe v. John Hancock Mut. 
Life Ins. Co., 192 A- 528, 530, 118 
NJ.Law 364. 

Okl.—‘Comar Oil Co. v. Blagden, 35 
P.2d 954, 955, 169 Okl. 78. 

Tenn.—Conley v. Pacific Mut. Life 
Ins. Co„ 8 Tenn.App. 405, 412. 
Wash.—Richards v. Metropolitan 
Life Ins. Co., 55 P.2d 1067, 1070. 
184 Wash. 595, 

58. Mass.—Toff a v. Metropolitan 
Life Ins. Co., 23 NB.2d 108, 109, 
304 Mass. 110. 

N.J.—Gusaeff v. John Hancock Mut. 
Life Ins. Co., 192 A. 528, 530, 118 
NJ.Law 364. 

48 C.J. p 920 note 13. 

59* Ariz.—^Aldous v. Intermountain 
Building & Loan Ass’n of Arizona, 
284 P. 363, 356, 36 Ariz. 225. 

Cal.—Soule v. Soule, 87 P. 205, 208, 
4 Cal.App. 97, 105. 

Okl.—Shell Petroleum Corporation v. 
Kent. 105 P.2d 230, 233, 187 Okl. 
637—^Argo Oil Co. v. Snouffer, 52 
P,2d 803, 805, 175 Okl. 382—Union 
Oil <& Mining Co. v. Bowman, 289 
P. 296, 297, 144 Okl. 54. 

60. Cal.—Soule v. Soule, 87 P. 205, 
208, 4 Cal.App. 97. 

Okl.—Shell Petroleum Corporation v. 
Kent, 105 P.2d 230, 233. 187 Okl. 
637—^Argo Oil Co. v. S'nouffer, 52 
P.2d 803, 806, 175 Okl. 382—Union 
Oil & Mining Co. v. Bowman, 289 
P. 296, 297, 144 Okl. 54. 

61. Mo.—^Howser v. Chicago Great 
Western R. Co., 5 S.W.2d 59, 63, 
319 Mo. 1015. 

62. Ky.—^Fitzhugh v. Louisville & 
N R. Co., 189 S.W.2d 592, 594, 300 
Ky. 509—^Louisville & N R. Co. v. 
Laswell, 187 S.W.2d 732, 734, 299 
Ky. 799—Kidd v. Jody, 161 •S.W.2d 
606, 608, 290 Ky. 379—Inmon v. 
Chesapeake & O. Ry, Co., 158 S.W. 

. 2d 147, 149, 289 Ky. 118—Dugan v. 
Long, 28 S.W.2d 765, 766, 234 Ky. 
511. 

48 C.J. p 922 note 86. 

permanent legal structure means 
a legally nonabatabXe structure. — 
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Trinity Portland Cement Co. v. Hor¬ 
ton, Tex.Civ.App., 214 S.W. 510, 511. 

63. Okl.—^Pahlka v. Chicago, R. I. 

& P. Ry. Co., 161 P. 544, 549, 550, 

62 Okl. 223. 

64. Phrases 

(1) “Permanent abode” see 1 C.J.S. 
p 310 note 10. 

(2) “Permanent agent,’' in govern¬ 
mental service, see the C.J.S. title 
United States § 34, also 48 C.J. p 
920 note 46. 

(3) “Permanent alimony” see Di¬ 
vorce §§ 228-240. 

(4) “Permanent disability” and 
other phrases of like import general¬ 
ly see 26 C.J.S. p 1323 note 69-p 
1324 note 13; as used in policies of 
insurance see Insurance § 939 d; 
and as used with reference to work¬ 
men's compensation statutes see the 
C.J.S. title Workmen’s Compensa¬ 
tion Acts §§ 304, 305, also 71 C.J. p 
828 note 85-p 833 note 44. 

(5) “Permanent disfigurement” in 
the law of workmen’s compensation 
see the C.J.S. title Workmen's Com¬ 
pensation Acts f 199, also 71 C.J. p 
633 notes 30-40. Disfigurement gen¬ 
erally see 27 C.J.S. p 146 notes 46-55. 

(6) “Permanent door” see Mines 
and Minerals § 3 h. 

(7) “Permanent employment” de¬ 
fined generally see 30 C.J.S. p 234—p 
235 note 88; as used in contracts of 
employment see Master and Servant 
§ 8 c; and for various other applica¬ 
tions of the phrase see the index to 
that title, 

(8) “Permanent improvement” see 
42 C,XS. p 420 note 32. 

(9) “Permanent injunction” de¬ 
fined see Injunctions § 3. 

(10) “Permanent loan” see 54 C.J. 
S. p 659 note 35. 

(11) “Permanent monument” see 
Boundaries § 5. 

(12) “Permanent nuisance” see 
Nuisances § 5. 

(13) “Permanent ordinance” see 
Municipal j Corporations § 411. 

(14) “Permanent receiver” see the 
C.J.S. title Receivers § 1, also 48 C, 
J. p 923 note 9. 

(15) “Permanent record” or “rec- 
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as to wHicli more recent adjudications have not been 
found see 48 C.J. p 922 note 90-p 923 note 14, 

PEEMANEITTLY. A derivative of "permanent ” 
having different meanings dependent on the subject 
matter and connection of its use.® 5 Jt is a term in 
common use and has a well-known significance,®® 
and is defined as meaning constantly for an in¬ 
definite period;®® in a permanent or lasting man¬ 
ner;®® so as to remain JO 

The word "permanently’^ is not always used in its 
extreme sense of absolute perpetuity, everlasting, 
lifelong, unchangeable, unending, etc., but rather is 
used relatively in contradistinction to "temporary” 
or "transient,and thus it has been said that the 
word may mean perpetually,*^® and may not mean 
perpetually.'^® 

^T^ermanently” has been held equivalent to, or 
synonymous with, "continuously” see 17 C.J.S. p 
286 note 29, and "forever” see 36 C.J.S. p 1252 note 


30. It is used in contradistinction to temporarily.'^^ 
Antonyms are "provisional,” "shifting,” "tempo¬ 
rary,” and "transient.”*^® 

PERMANEEE. A Latin verb meaning to stay or 
remain to the end, to last.'^® 

PERMISSION’. The term "permission” implies con¬ 
sent,leave, or license,'^® but permission gives no 
right.*^® Permission imports power or authority of 
refusal,®® and it is something which may be granted 
or withheld, affecting the conduct of another.®^ It 
implies control existing somewhere,®® and thus a 
right existing solely through permission must rest on 
the consent of the control.®® It implies notice®^ or 
knowledge®^ of the thing permitted, or connotes 
some opportunity for knowledge.®® "Permission” 
justifies another in acting without interference or 
censure,® 7 and usually indicates some degree of ap¬ 
proval.®® The word has a negative, rather than an 
affirmative, implication, that is, a permitted act may 


ords'^ distinguished from “docket*' 
see 27 C.J.S. p 1308 note 62. 

(16> “Permanent road” see High¬ 
ways § 1 c. 

(17) “Permanent sickness;*' the 
word “permanent” as so used im¬ 
ports a state of disability rather 
than an incurable sickness.—Ginell 
V. Prudential Ins. Co., 196 N.T.S. 337, 
339, 119 Misc. 467. 

(IS) “Permanent teacher’^ see the 
C.J.S. title Schools and School Dis¬ 
tricts § 180, also 56 C-J. P 381 note 
31-p 382 note 51. 

(19) “Permanent wave;'* a term 
which denotes the treatment of the 
scalp and arrangement of the hair 
in a particular way,—Smith v. Ed¬ 
wards, 195 SE. 236, 186 S-C. 186. 

(20) “Feimaneut way** see the C. 
J.S. title Railroads § 1, also 48 C.J. 
p 922 note 89. 

65. Iowa.—^Hawkins v. John Han¬ 
cock Mut. D. Ins. Co., 218 N.W. 313, 
314, 205 Iowa 760. 

48 C.J. P 923 note 31. 

66. Tex.—^Metropolitan Life Ins. Co. 
V. Wann, Civ.App,, 81 S.W.2d 298, 
302. 

67. Ark.—St. Louis, etc., R. Co. v. 
State, 112 S.W. 150, 151, 86 Ark. 
518. 

Phrases 

(1) “Permanently set aside** for 
charitable purposes see Internal 
Revenue § 370. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 923 note 
40-p 924 note 56. 

68. Ky.—^Perry v. Wheeler, 12 Bush. 
541, 548. 

69. Iowa.—^Hawkins v. John Han¬ 


cock Mut. L. Ins. Co., 218 N.W. 
313, 315, 205 Iowa 760. 

70. Iowa.—Hawkins v. John Han¬ 
cock Mut. L. Ins. Co., supra. 

71. Ill.—Ginsburg v. Prudential Ins. 
Co. of America, 13 N.E.2d 792, 795, 
294 IlhApp. 324. 

Ky.—Jefferson Standard Life Ins. Co- 
V. Hurt, 72 S.W.2d 20, 24, 254 Ky. 
603. 

Pa.—Garabedian v. Metropolitan 

Life Ins. Co., 5 A.2d 379, 381, 135 
Pa.Super, 320—Losnecki v. Mutual 
Life Ins. Co. of New York, 161 A, 
434, 435, 106 Pa.Super. 259. 

72. U.S.—^Morton Trust Co. v. 

American Salt Co., C.C.La., 149 P. 
540, 543. 

48 C.J. p 923 note 36. 

73. Colo.—^Fisk V. People's Nat- 
Bank, 59 P. €3, 65, 14 Colo.App. 
21 . 

Tenn.—Southwestern Presb. Univ. v. 
Clarksville, 259 S'.W. 550. 553, 149 
Tenn. 256. 

74. Ga.—^Peacock v. Collins, 34 S.E. 
611, 110 Ga. 281—^Alvaton Mercan¬ 
tile Co. v. Caldwell, 128 S.E. 781, 
783, 34 Ga.App. 151. 

75. Iowa.—^Hawkins v. John Han¬ 
cock Mut. L. Ins. Co., 218 N.W. 313. 
315, 205 Iowa 760. 

Converse of '‘transient’* 

N.Y.—^Austen v, Crilly, 42 N.T.S. 
1097, 1098, 13 App.Biv. 247. 

76. N.J.—^Beard v. Aldrich, 149 A. 
57, 59, 106 N.XLaw 266. 

77. Idaho.—^Ball v, Campbell, 59 P. 
559, 560, 6 Idaho 754, 759. 

48 C.X P 924 note 68. 

78. Ill.—^Jones v. 20 North Wacker 
Drive Bldg. Corp.. 75 N.E.2d 400, 
401, 332 IlhApp. 382. 
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Ind.—^American Emp. Ins. Co. v. Cor¬ 
nell, App., 73 N.E.2d 70, 73. 

Iowa.—^Mann v. Des Moines Ry. Co., 
Iowa, 7 N.W.2d 45, 53, 232 Iowa 
1049. 

Or.—Fagg V. Massachusetts Bonding 

6 Insurance Co., 19 P.2d 413, 415, 
142 Or. 358. 

48 C.J. p 924 note 69. 

79. Ill.—Jones v. 20 North Wacker 
Drive Bldg. Corp., 75 N.E.2d 400, 
401, 332 Ill.App, 382. 

Ind.—^American Emp. Ins. Co. v. Cor¬ 
nell, App., 73 N.E.2d 70, 73. 

Iowa.—^Mann v. Des Moines Ry. Co., 

7 N.W.2d 45, 53, 232 Iowa 1049. 

Or.—^Fagg V. Massachusetts Bonding 
& Ins. Co., 19 P.2d 413, 416, 142 
Or. 358. 

48 C,J. p 924 note 69 [a]. 

80- W.Va.—Caldwell v. Workmen’s 
Compensation Appeal Board, ISS 
S.E. 122, 117 W.Va. 706. 

81. Kan.—^Bergstresser v. Van Hoy, 
45 P.2d 855, 857, 142 Kan. 88, 99 A. 
L.R. 236. 

82. Cal.—^Reiman v. Moore, 108 P.2d 
452, 455, 42 Cal.App.2d 130. 

83. Cal.—^Reiman v. Moore, supra. 

84. Wash.—State v. Emerson, 155 P. 
579, 582, 90 Wash. 565, L.R.A.1916P 
325. 

85. Iowa.—Gray v. Stienes, 28 N.W. 

475, 69 Iowa 124, 125. 

Wash.—State v. Emerson, 155 P. 579, 
582, 90 Wash. 565, L.R.A.1916P 
325. 

86. N.Y.—People v. Sheffield Farms- 
Slawson-Decker Co., 121 N.E. 474, 

476, 225 N.Y. 25. 

87. N.Y.—^People v. Liqtuorman, 13 
N.Y.S.2d 410, 412, 171 Misc. 535. 

88. N.Y.—^People v. Liquorman, su¬ 
pra. 
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be one not specifically prohibited as contrasted with 
an act affirmatively and specifically authorized. ^ 9 

The word ^‘permission” is defined as meaning an 
act of permitting;90 an authorizationan allow¬ 
ance ;92 a formal consent;93 a leave;94 a license or 
liberty granted;95 a sufferance;9® a toleration.97 
It also means a leave of absence, especially a mili¬ 
tary leave.98 

“Permission” has been held equivalent to, or syno¬ 
nymous with, “consent” see 15 C.J.S. p 980 note 
21. It has been compared with, or distinguished 
from, “acquiescence” see 1 C.J.S. p 917 note 52, and 
“license” see 53 C.J.S. p 441 note 91. The antonyms 
of “permission” are “conversion” see the C.J.S. title 
Trover and Conversion § 1, and “prohibition.” 99 

Various forms of automobile liability insurance 
extend the coverage to a person operating with the 
permission of the named insured, and what consti¬ 
tutes “permission” within the meaning of such poli¬ 
cies is treated in Insurance § 829 c (2) (b). “Per¬ 


mission” as the basis of license in the law of negli¬ 
gence is treated in Negligence § 32. See also Negli¬ 
gence § 43 (3) c. 

PERMISSIVE. Permitted, tolerated, suffered.^ 
PERMIT. 

-^As a Noun. The word “permit” is used not only 

in the narrow sense of authority which may be 
terminated at will, but is also employed in the 
sense of authority for a definite period.^ The term 
is defined as meaning an allowance;9 an authoiiza- 
tion;^ a leave;5 a license;® a suffierance;*^ a toler¬ 
ation.® 

“Permit” has been held synonjrmous with “license” 
see Licenses § 1 a, and has been distinguished from 
“franchise” see Franchises § 7. 

-^As a Verb. The verb “permit” is derived from 

the Latin word “perniittere”9 which means to con¬ 
cede, to give leave, to grant, as stated post p 569 
note S2. It is a word in common and frequent use,^9 
of considerable elasticit}?',!! and lacking clear-cut 


89> Pa.—Brower, to Use of Brower, 
V. Employers’ Liability Assur. Co., 
lilmited, of London, England, 177 
A. 826, 829, 318 Pa. 440—Conrad v. 
Duffin, 44 A.2d 770, 772, 158 Pa.Su- 
per. 305. 

Va.—State Farm Mut. Auto. Ins. Co. 
V. Cook, 43 S.E.2d 863, 867, 186 Va. 
658—Hinton v. Indemnity Ins, Co. 
of North America. 8 S.E.2d 279, 
283, 175 Va. 205. 

90- Colo.—Royal Indem. Co. v. 

Markley, 178 P.2d 672, 673, 116 
Colo. 84. 
phrases 

(1) “Implied permission’' con¬ 

strued as consisting in failure to ob¬ 
ject see 42 C,J.S. p 406 note 40. 

(2) “Permission of town.”—Can¬ 
ton V. Westbourne Cemetery Corp., 
146 N.E. 268, 259, 251 Mass. 128. 

91. Colo.—Royal Indem. Co. v. 

Markley, 178 P.2d 672, 673, 116 
Colo. 84. 

48 C.J. p 924 note 65. 

92. N.T.—Cowley v. People, 83 N.Y. 
464, 471, 38 Am.R. 464. 

93. Colo.—^Royal Indem. Co. v. 

Markley, 178 P.2d 672, 673, 116 
Colo. 84. 

94. Colo.—^Royal Indem. Co. v. 

Markley, supra. 

Conn.—Tomasetti v. Maryland Casu¬ 
alty Co.. 169 A. 54, 55, 117 Conn. 
505. 

95. Colo.—Royal Indem. Co. v. 

Markley, 178 P.2d 672, 673, 116 
Colo. 84. 

^Similarly expressed 

License or authority.—Tomasetti 
V. Maryland Casualty Co., 169 A. 64, 
56,117 Conn. 605. 


96. N.Y.—Cowley v. People, 83 N.Y. 
464, 471, 38 Am.R. 464. 

48 C.J. p 924 note 66. 

97. N.Y.—Cowley v. People, 83 N. 
Y. 464, 471, 38 Am.R. 464. 

98, Colo.—^Royal Indem. Co. v. 
Markley. 178 P.2d 672, 673, 116 
Colo. 84. 

99, La.—Parks v. Hall, App., 179 So. 
868, 876. 

1. Webster New Int.D. 

Phrases 

(1) “Permissive franchises" in¬ 
volving public service see Franchis¬ 
es § 26. 

(2) “Permissive possession" and 
“permissive use” see the index to 
the title Adverse Possession. 

(3) “Permissive waste" generally 
see the C.J.S. title Waste § 1, also 
67 C.J. p 611 notes 10-13; as to the 
right of a mortgagee to maintain an 
action therefor see Mortgages § 334. 

(4) “Permissive way" defined as a 
license to pass over the property of 
another see Licenses § 79. 

2. Colo.—Royal Indemnity Co. v. 
Markley, 178 P.2d 672. 674, 116 
Colo. 84. 

3. N.Y.—^People v. Dendanto, 17 N. 
Y.S.2d 546, 547, 173 Misc. 311. 

48 C.J. p 924 note 81. 

4. N.Y.—^People v. Dendanto, supra. 
48 C.J. P 924 note 82. 

Phrases employing the word as a 
noun, and as to which more recent 
adjudications have not been found, 
see 48 C.J. p 924 notes 88-90. 

5. Tex.—Motl V. Boyd, 286 S.W. 458, 
475, 116 Tex. 82. 

9. N.Y.—^Little Palls Fibre Co. v. 
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Henry Ford & Son, Inc., 212 N.Y.S. 
630, 634, 126 Misc. 126. 

48 C.J. p 924 note 84. 

Similarly defined 

(1) A written license or permis¬ 
sion given by a person or persons 
having authority,—Lasich v. City of 
Butte, 154 p.2d 260, 261, 262, 116 
Mont. 386. 

(2) A license or warrant to do 
something not forbidden by law.— 
Lazich v. City of Butte, supra. 

(3) A license, revocable at will, 
granted by a competent authority, by 
which some restraint or illegality is 
removed.—Cordy v. Maestri, 127 So. 
628, 630, 170 La. 281. 

7. N.Y.—People v. Dendanto, 17 N, 
Y.S.2d 546, 547, 173 Misc. 311. 

48 C.J. p 924 note 85, 

8. N.Y.—^People v. Dendanto, supra. 
48 C.J. P 924 note 86. 

9 . Colo.—Corpus Juris q,uoted iu 
Royal Indemnity Co. v. Markley, 
178 P.2d 672, 673, 674, 116 Colo. 84. 

Ind.—^American Employers’ Ins. Co. 
V. Cornell, App., 73 N.E.2d 70, 73— 
Wilson V. State, 46 N.E. 1050, 1051, 
19 Ind,App. 389. 

10. N.Y.—People v. Liquorman, 13 
N.Y.S.2d 410, 412, 171 Misc. 535. 

11- Cal.—^Dorris v, McKamy, 180 P. 

645, 649, 40 Cal.App. 267. 

Colo.—Corpus Juris quoted in Royal 
Indemnity Co. v. Markley, 178 P, 
2d 672, 673, 674, 116 Colo. 84. 
Ohio.—Wittenberg v. Board of Liq¬ 
uor Control, App., 80 N.E.2d 711, 
717. 

Tex.— Corpus Juris quoted in Texas 
Liquor Control Board v. Floyd, Civ. 
App., 117 S.W.2d 530, 537. 
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and precise definiteness.^s ■ Jt is not a technical word, 
and in English it has two signfications,^^ the first 
being where the mind consents to the act,^^ the 
second where the mind does not a£5.rmatively agree 
to the act, but, having the right and the means to 
interfere to prevent it from transpiring, fails to do 
so.^S Jj 2 the first sense it means affirmative ac¬ 
tion,an authorization,!^ being properly used with 
reference to permanent authority,! ^ and implying 
knowledge!^ intention,^0 and consent,2! although 


such rule is not without exceptions. ^ 2 In the second 
sense it mean^ negative action,23 something less 
than consent, 2 4 implying no affirmative act and in¬ 
volving no intent, but being mere passivity; ab¬ 
staining from preventive action.The power to 
permit an act usually implies the power to prohibit, 
prevent, or hinder it,-® it being said that the power 
to jDermit necessarily implies the power to legally 27 

prevent. 2 S 

The verb “permit” is variously defined as meaning 


12. Colo.—iCorpns Juris q.xioted in 
Royal Indemnity Co. v. Markley, 
178 P.2d 672, 673, 674, 116 Colo. 
84. 

Ohio.—^Wittenberg’ v.’ Board of Liq¬ 
uor Control, App., 80 N',E.2d 711, 
717. 

Tex.—'Corpus Juris quoted in Texas 
Liquor Control Board v. Floyd, 
Civ.App., 117 S.W.2d 530, 537. 

48 C.J. p 924 note 93. 

13. Mo.—Warberton v. Woods, 6 Mo. 

8 , 12 . 

Tex.—Corpus Juris quoted in Texas 
Liquor Control Board v. Floyd, 
Civ.App., 117 S.W.2d 530, 537—Cor¬ 
pus Juris quoted in East Texas Oil 
Refining Co. v. Mabee Consol. Cor¬ 
poration, CiV.App., 103 S.W.2d 795, 
797. 

14. Mo.—Warberton v. Woods, 6 Mo. 

8 . 12 . 

Tex.—Corpus Juris quoted in East 
Texas Oil Refining Co. v. Mabee 
Consol. Corporation, Civ.App., 103 

iS.W.2d 795, 797—Corpus Juris 

quoted in Texas Liquor Control 
Board v. Floyd, Civ.App., 117 S.W. 
2d 530, 537. 

48 C.J. p 924 note 95. 

15. Tex.—Corpus Juris quoted in 
Texas Liquor Control Board v. 
Floyd, Civ.App.. 117 S.W.2d 530, 
537—Corpus Juris quoted in East 
Texas Oil Refining Co. v. Mabee 
Consol. Corporation, Civ,App., 103 
S.W.2d 795. 797. 

48 C.J. p 924 note 96. 

Similarly stated 

Where the mind does not affirma¬ 
tively agree to the act, but has the 
right and the means to interfere 
to prevent the same from transpir¬ 
ing, but from want of care or neg¬ 
lect the person makes no move to 
prevent the act from taking place.— ■ 
East Texas Oil Refining Co. v. Mabee 
Consol. Corporation,< Tex.Civ.App., 
103 S.W.2d 795, 797. ‘ 

le. Mont.—^Kelly v. Lowney & Wil¬ 
liams, 126 P.2d 486, 487, 113 Mont. 
385. 

17- IST.T.—^First Nat. Bank & Trust 
Co. of Port Chester v. New York 
Title Ins. Co., 12 N.T.S.2d 703, 
709, 171 Misc. 854. 

IS- Colo.—^Royal Indemnity Co, v. 


‘Markley, 178 P.2d 672, 674, 116 
Colo. 84. 

“la its Iiatia use it was -broad 
enough to include permanent, as 
well as revocable, authority, as in 
Cicero’s phrase ‘permissu legis.* ”— 
Royal Indemnity Co. v. Markley, su¬ 
pra. 

19, U.S.— Corpus Juris cited ia 

Willingham v. Panick, C.C.A.Okl., 
161 F.2d 614, 617—U. S. v. Oregon- 
Washington R. & Nav. Co., D.C. 
Or., 218 P. 925, 928—Gregory v. U. 
S., C.C.N.Y., 10 P.Cas.No.5,803, 17 
Blatchf. 325. 

Conn,—Corpus Juris cited ia Guasta- 
machio v. Brennan, 23 A.2d 140, 
,141. 128 Conn. 356. 

Kan.— Corpus Juris cited ia Jackson 
V. Derby Oil Co., 139 P.2d 146, 151, 
157 Kan. 63. 

Mo.—^Corpus Juris cited ia Sanders 

V. City of Carthage, 61 S.W.2d 529, 
532, 330 Mo. 844. 

N.H.—Corpus Juris cited ia Bowdler 
v, St. Johnsbury Trucking Co., 189 
A. 353, 355, 88 N.H. 331. 

N.Y.—'Houlihan v. Selengut, 25 N. 
Y.S.2d 371, 375, 175 Misc. 854— 
First Nat. Bank & Trust Co. of 
Port Chester v. New York Title 
Ins. Co.. 12 N.Y.S.2d 703, 709, 171 
Misc. 854. 

Or.—^Hovedsgaard v. Grand Rapids 
Store Equipment Corporation, 5 P. 
2d 86. 91, 138 Or. 39—State v. 
Cooke, 278 P. 936, 942. 130 Or. 
552. 

.Tex.— Corpus Juris cited ia Nation¬ 
al Hotel Co. V. Motley, Civ.App., 
123 S.W.2d 461, 466— Corpus Juris 
quoted ia Texas Liquor Control 
Board v. Floyd, Civ.App., 117 S. j 

W. 2d 530, 537. 1 

Va.—Nolde Bros. v. Chalkley, 35 S. * 

E.2d 827. 833, 184 Va. 553. 

48 C.J, p 925 note 97. 

20. TJ.S.—Gregory v. U. S., C.C.N.Y., 
'10 F.Gas.No.5,803, 17 Blatchf. 325. 

N.Y.—^Houlihan v. Selengut, 25 N. 
Y.S.2d 371, 375, 175 Misc. 854— 
First Nat. Bank & Trust Co. of 
Port Chester v. New York Title 
Ins. Co., 12 N.Y.S.2d 703, 709, 171 
Misc. 854—^Atwater v. Lober, 233 
N.Y.S. 309, 312, 313, 133 Misc. 652. 
Or.—State v. Cooke, 278 P. 936, 942, 
130 Or. 552. 


21. U.S.—Corpus Juris cited ia 
Willingham v. Panick, C.C.A.Okl., 
161 F.2d 614, 617. 

Conn.—Corpus Juris cited ia Guasta- 
machio v. Brennan, 23 A.2d 140, 
141, 128 Conn. 356. 

Mo.—Corpus Juris cited in Sanders 
V. City of Carthage, 51 S.W.2d 529, 
532, 330 Mo. 844—Hicks v. Mis¬ 
souri Pac. R. Co., 40 S.W.2d 612, 
513, 225 Mo.App. 1053. 

N.H.—Corpus Juris cited in Bowdler 
V. St. Johnsbury Trucking Co., 189 
A. 353, 355, 88 N.H. 331. 

N.Y.—^Atwater v. Lober, 233 N.Y.S. 
309, 312, 133 Misc. 652. 

Tex.—^Corpus Juris quoted ia Texas 
Liquor Control Board v. Floyd, 
Civ.App., 117 S.W.2d 530, 537. 

'Va.—^Nolde Bros. v. Chalkley, 35 
S.E.2d 827, 833, 184 Va. 653. 

'48 C.J. p 925 note 98. 

“As always used, the word ‘permit' 

includes the element of assent.” 

Minn.—State v. Robinson, 66 N.W. 
594, 55 Minn. 169, 171. 

N.Y.—Atwater v. Lober, 233 N.Y.'S. 
309, 313, 133 Misc. 652. 

22. Tex.—Corpus Juris quoted ia 
Texas Liquor Control Board v. 
Floyd, Civ.App., 117 ■S.W.2d 530, 
537. 

48 C.J. p 925 note 99, 

23. Mont.—Kelly v. Lowney & Wil¬ 
liams, 126 P.2d 486, 487, 113 Mont. 
385. 

24. N.Y.—^First Nat. Bank Trust 
Co. of Port Chester v. New York 
Title Ins. Co., 12 N.Y.S.2d 703, 
709, 171 Misc. 854. 

25. Ohio.—Wittenberg v. Board of 
Liquor Control, App., 80 N.E.2d 
711. .717. • 

48 C.X p 924 note 96 [b]. 

26i N.Y.—Robertson v. Ongley Elec¬ 
tric Co., 31 N.Y.S. 605, 608, 82 Hun 
585—First Nat. Bank & Trust Co. 
of Port Chester. V. New York Title 
Ins. Co., 12 N.Y.S.2d 703, 709, 171 
Misc. 854. 

27- N.Y.—City of Rochester v. 
Thurston, 16 N.Y.S.2d 71, 74, 172 
Misc. 1030. 

28. Ind.—^Mitchell Lime Co. v. Nick¬ 
less,. 85 N.E. 728, 729, 44 Ind.App. 
197. 
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to allow29 expressly;30 to allow after notice or 
knowledge to allow or suffer to be done;^^ to 
allow or consent to;33 to allow by tacit eons.ent, or 
by not hindering;34 to allow without expressly au- 
thorizing;35 to allow by not prohibiting.36 

It is further defined as meaning to suffer;37 to 
let;33 to license to grant to grant leave 


to give leave; ^3 to grant express license or liberty 
to; ^3 to grant express license or liberty to do^^ an 
act; ^5 to afford an opportunityto make pos- 
sible.47 

The word is also defined as meaning to empower^ ^ 
expressly to authorize to acquiesce, by failure 
to prevent, or to expressly assent or agree to the 


29. Mo.—Smith v. Kansas City Pub¬ 
lic Service Co., 56 S.W.2d 838, 840, 
227 Mo.App. 675. 

Mont.—Lazich v. City of Butte, 154 
P.2d 260, 262, 116 Mont. 3S6--Kelly 

V. Lowney & Williams, 126 P.2d 
486, 487, 113 Mont. 385. 

K.T.—People v. Liquorman, 13 N.Y. 
S.2d 410, 412, 171 Misc. 535—At¬ 
water V. Lober, 233 N.Y.S. 309, 312, 
133 Misc. 652. 

•48 C.J. p 925 note 5. 

it will be done if circumstances 
permit 

2T.Y.—^People v. Liquorman, 13 N.Y.S. 

2d 410, 412. 171 Misc. 535. 

‘Similarly defined 

To allow the act or existence of.— 
Nolde Bros. v. Chalkley, 35 S.E.2d 
827, 833, 184 Va. 553. 

30. Ill.—^McCutcheon v. The Tire & 
Replacement Co. of America, 236 
Ill.App. 261, 266. 

Ind.—^American Emp. Ins. Co. v. Cor¬ 
nell, App., 73 N.E.2d 70. 73. 

N.Y.—^People v. Liquorman, 13 N.Y. 

S.2d 410, 412, 171 Misc. 535. 

48 C.J. p 925 note 6. 

-■31. Mo.—Corpus Juris cited in 
Sanders v. City of Carthage, 51 
S.W.2d 529, 532, 330 Mo. 844. 

48 C.J. p 925 note 8. 

*32. Cal.—Cramer v. Jenkins, 255 P. 

877, 880, 82 Cal.App. 269. 

48 C.J. p 926 note 12. 

."33. N.Y.—MacFarlane v. Mosier, 141 
N.Y.S. 143, 148, 79 Misc. 460. 

48 C.J. p 926 note 11. 

:34. Mo.—^Hill V. Montgomery, 176 
S.W.2d 284, 287, 352 Mo. 147. 
.Mont.—Lazich v. City of Butte, 154 
P.2d 260, 261, 262, 116 Mont. 386 
—^Kelly V. Lowney & Williams, 126 
P.2d 486, 487, 113 Mont. 385. 

‘48 C.J. p 926 note 10. 

Similarly defined 

To allow to be done by consent or 
by not prohibiting. 

,Ariz.—Tenney v. Enkeball, 158 P.2d 
519, 522, 62 Ariz. 416. 

Ind.—^American Emp. Ins. Co. v. Cor¬ 
nell, App., 73 N.E.2d 70, 73. 

48 C.J. p 926 note 10 [a] (3). 

r;35. N.Y.—People v. Liquorman, 13 
N.Y.S.2d 410, 412, 171 Misc. 535. 

48 C.J. p 926 note 13. 

•36. Ark.—State v. Schnables, 160 S. 

W. 388, 389, 109 Ark. 429. 

48 C.J. p 925 note 9. 

-37. Mont.—Lazich v. City of Butte, 
154 P.2d 260, 262, 116 Mont. 386. 


N.Y.—^Robertson v. Ongley Electric 
Co., 31 N.Y.S. 605, 60S, 82 Hun 585. 
48 C.J. p 926 note 39. 

Similarly defined 

(1) To suffer or allow without in¬ 
terference or prohibition.—^Cramer v. 
Jenkins, 255 P. S77, SSO, 82 Cal.App. 
269—48 C.J. p 927 note 40. 

(2) To suffer or allow to be, by 
tacit consent.—^McCutcheon v. The 
Tire & Replacement Co. of America, 
236 I11.APP. 261, 266. 

(3) To suffer or allow to be, come 
to pass, or to take place, by tacit 
i consent or by not prohibiting or 
hindering.—^People v. Liquorman, IS 
N.Y.S.2d 410, 412, 171 Misc. 535—48 
C.J. p 927 note 40 [a]. 

38. N.Y.—Little Palls Fibre Co. v. 
Henry Ford & Son, Inc., 212 N.Y.S. 
630, 634, 126 Misc. 126. 

48 C.J. p 926 note 31. 

Similarly defined 

To let go; to let through.—Smith 
V. Kansas City Public Service Co., 
56 S.W.2d 838, 840, 227 Mo.App. 675. 

39. U.S.—XJ. iS. V. Innes, D.C.Or., 218 
F. 705, 706. 

48 C.J. p 926 note 32. 

40. N.Y.—^First Nat. Bank & Trust 
Co. of Port Chester v. New York 
Title Ins. Co., 12 N.Y.S.2d 703, 709, 
171 Misc. 854. 

48 C.J. p 926 note 24. 

Similarly expressed 

To give away.—First Nat. Bank & 
Trust Co. of Port Chester v. New 
York Title Ins. Co., supra. 

41. Mo.—^Winslow v. Missouri, etc., 
R. Co., App., 192 S.W. 121, 124. 

Similarly defined 

(1) To grant permission. 

Ohio.—Board of Education v. Board 
of Education, 3 Ohio S. & C, P. 70, 
71, 2 Ohio N.P. 256. 

Tex.—Oliver v. State, 144 S.W. 604, 
609, 65 Tex.Cr. 150. 

(2) To grant leave by express con¬ 
sent.—^McCutcheon v. The Tire & 
Replacement Co. of America, 236 Ill. 
App. 261. 266. 

(3) To grant leave to by express 
consent or authorization.—Hill v. 
Montgomery, 176 S.W.2d 284, 287,' 352 
Mo. 147—48 C,J. p 926 note 27 [a] 
( 2 ). 

<4) To grant leave or liberty to 
by express consent. 

Ind.—^American Imp, Ins. Co. v. Cor¬ 
nell, App., 73 N.E.2d 70, 73, 


N.Y.—People v. Liquorman, 13 N.Y.S. 

2d 410, 412, 171 Misc. 535. 

48 C.J. p 926 note 27, 

(5) To grant leave, license, or per¬ 
mission.—People V. Liquorman, su¬ 
pra. 

(6) To grant permission, liberty, 
or leave.—^U. S. v. Innes, D.C.Or., 218 
F. 706, 706—48 C.J. p 926 note 29. 

42, Va.—^Nolde Bros. v. Chalkley, 
35 S.E.2d 827, S33, 184 Va. 553. 

48 C.J. p 926 note 21. 

As, a license which permits a person 
to sell intoxicating liquors 
N.Y.—People v. Liquorman, 13 N.Y.S. 

2d 410, 412, 171 Misc. 535. 
Similarly defined 

(1) To give leave or liberty. 

Ky.—^Elkhorn Min. Corp. v. Common¬ 
wealth. 191 S.W. 256, 173 Ky. 417. 
N.Y.—Atwater v. Lober, 233 N.Y.S. 
309, 313, 133 Misc. 652. 

(2) To give leave, liberty, or li¬ 
cense to. 

Ind.—^American Emp. Ins. Co. v. 

Cornell, App., 73 N.B.2d 70, 73. 
N.Y.—^People v. Liquorman, 13 N.Y.S. 

2d 410, 412, 171 Misc. 535. 

48 C.J. p 926 note 22. 

43. Tex.—-Oliver v. State, 144 S.W. 
604, 609, 65 Tex.Cr. 150. 

Similarly defined 

To grant (one) license or liberty. 
—Nolde Bros- v. Chalkley, 35 S.E.2d 
827, 833, 184 Va. 553. 

44- Ohio.—^Board of Education v. 
Board of Education, 3 Ohio S^ & C. 
P. 70, 71, 2 Ohio N.P. 256. 

45. Ky.—^Armstrong v. Sumne, etc., 
Co.. 278 S.W. Ill, 113, 211 Ky. 750. 

S.D.—State v. Kaufman, 211 N.W. 
691, 692, 50 S.D. 645. 

46. N.Y.—^People v. Liquorman, 13 
N.Y.S.2d 410, 412, 171 Misc. 535. 

Similarly defined 

To give an opportunity.—^Kelly v. 
Lowney & Williams, 126 P.2d 486, 
487, 113 Mont. 385. 

47. Mont.—^Kelly v. Lowney & Wil¬ 
liams, supra. 

48. U.S.—U. S. V. Innes, D.C.Or., 218 
F. 705, 706. 

48 C.J. p 926 note 19. 

49. Ariz.—^Elliott v. State, 164 P. 
1179, 1180, 19 Ariz. 1., 

Tex.—^Holly V. Simmons, 85 S.W. 325, 
327, 38 Tex.Civ.App. 124. 

50. Va.—^Nolde Bros. v. Chalkley, 35 
S.E.2d 827, 833, 184 Va. 553. 

48 C.J. p 926 note 15. 
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doing of an act;^i to assent ;52 to consent^^ to^^ 
expressly or formally;®5 to put up to 

tolerate ;®7 to sanetion.®^ 

Other definitions of the verb ^^permit’’ are to be 
favorable;®9 to send;®0 to leave; to refer; to give 
over; to look on at, and allow a person to act or a 
thing to be done;®^ to resign to require to 
abstain from taking preventive action;®"^ to warrant 
in writing.®® 

ISTegatively stated, to ^^permit” means not to hin¬ 
der;®® not to prohibit®"^ or prevent.®® 

'Termit’’ has been held equivalent to, or synony¬ 
mous with, “allow” see 3 O.J.S. p 889 note 91, 
“endure,”®^ and “suffer.”"® 

It has been compared with, or distinguished from, 
“allow” see 3 C.J.S. p 889 notes 91, 97, “cause” see 
14 C.J.S. p 52 note 59, “consent” see 15 C.J.S. p 982 
note 68, “do” see 27 C.J.S p 1306 note 6, “occasion” 
see 67 CJ.S. p 72 note 71, “prohibit,” “require, ”*^2 
and “suffer.”73 “Permit” is the antonym of “order” 
see 67 C.J.S. p 521 note 72. 


The word “permit” is treated, with reference to 
gambling and games of chance, in Gaming §§ 1 d 
(2), 120, and as used in the Fair Labor Standards 
Act, 29 U.S.C.A. § 203 (e) see Master and Servant 
§ 151 (4) b. 

Permitted, The word ordinarily implies knowl¬ 
edge'^^ and the power to prevent,*^® and, in a gen¬ 
eral sense, it implies that a person having authority 
to prevent permitted or consented to the doing of 
an act.'^® However, it has been held to imply no 
inducement, allurement, or enticement.'^7 it is de¬ 
fined as meaning acquiesced in; allowed; suffered.^® 

“Permitted” has been held equivalent to, or s.ynon- 
ymous with, “acquiesced in” see 1 C.J.S. p 915 note 
22, “allowed” see 3 C.J.S. p 890 note 26.4, and 
“caused” see 14 C.J.S. p 52 note 90; and has been 
compared with “procured.”'^® 

Permitting, The present participle of the verb 
“permit.”®® It has been held not synonymous with 
“having” see 39 C.J.S. p T82 note 10. 

Phrases employing the words “permit” “permit- 


si* Ariz.—Tenney v. Enkeball, 158 
P.2d 519, 522, 523. 62 Ariz. 416. 

52. rr.J.—State v. Waxman, 107 A. 
150, 151, 93 N.J.Law 27. 

53. Ill.—^McCutcheon-Gerson Service 
V. The Tire & Replacement Co. of 
America, 236 Ill.App. 261, 266. 

N-T.—First Nat. Bank & Trust Co. 
of Port Chester v. New York Title 
Ins. Co., 12 N.T.S.2d 703, 709, 171 
Misc. 854. 

48 C.J. p 926 note 16. 

Similarly defined 

(1) To consent tacitly to.—^Elliott 
V. State, 164 P. 1179, 1180, 19 Ariz. 
1—48 C.J. p 926 note 18. 

(2) To give tacit consent.—Mc- 
Cutcheon v. The Tire & Replace¬ 
ment Co. of America, 236 Ill.App. 
261, 266. 

54. N.T.—^Atwater v. Lober, 233 N. 
Y.S. 309, 312, 133 Misc. 652. 

S,D.—-State v. Kaufman, 211 N.W. 
691, 692, 50 S-D. 645, 

55. Va.—^Nolde Bros. v. Chalkley, 
35 S.E.2d 827, 833, 184 Va. 553. 

56. Mo.—Smith v. Kansas City Pub¬ 
lic Service Co., 56 S.W.2d 838, 840, 
227 Mo.App. 675. 

Mont.—Lazich v. City of Butte, 154 
P.2d 260, 262, 116 Mont. 386. 

48 C.J. p 926 note 34. 

57. Mo.—Smith v. Kansas City Pub¬ 
lic Service Co., 56 S.W.2d 838, 840, 
227 Mo.App. 675. 

48 C.J. P 927 note 42. 

53. N.Y.—Little Palls Fibre Co. v. 
Henry Ford & Son, Inc., 212 N.Y.S. 
630, 634, 126 Misc. 126. 

<8 C.J. p 926 note 38. 


59. N.Y.—^People v, Liquorman, 13 
N.Y.S.2d 410, 412, 171 Misc. 535. 

60. Mo.—Smith v, Kansas City Pub¬ 
lic Service Co., 56 S.W.2d 838. 840, 
227 Mo.App. 675. 

61. B.C.—Steves v. South Vancou¬ 
ver, 6 B.C. 17, 37. 

62. Mont.—^Lazich v. City of Butte, 
154 P.2d 260, 262. 116 Mont. 386. 

48 C.J. p 926 note 37. 

63. U.S.—^Loeser v. Savings Deposit 
Bank & Trust Co., Ohio, 148 P. 
975. 980, 78 C.C.A 597, 12 L.R.A., 
N.S., 1233. 

48 C.J. p 926 note 36. 

64. N.W.Terr.—^Macartney v. Miller, 
7 Terr.U 367, 368, 2 WestL.R. 87. 

48 C.J. p 925 note 3. 

65. N.Y.—Little Falls Fibre Co. v. 
Henry Ford & Son, Inc., 212 N.Y.S. 
630, 634, 126 Misc. 126. 

48 C.J. p 927 note 43. 

66. U.S.—In re Thomas, D.C.Pa., 103 
P. 272, 274. 

67. Mont.—^Lazich v. City of Butte, 
154 P.2d 260, 262, 116 Mont. 386. 

68. Mont.—Ball Ranch Co. v. Hen¬ 
drickson, 146 P. 278, 280, 50 Mont, 
220 . 

48 C.J. p 925 note 2. 

Siinilarly expressed. 

To take no steps to prevent.—Kel¬ 
ly V. Lowney & Williams, 126 P.2d 

486,. 487, 113 Mont. 385—48 C.J. p 

927 note 41. 

69. N.Y.—People v. Liquorman, 13 
N.Y.S.2d 410, 412, 171 Misc. 535. 

70- Minn.—State v, Jamieson, Minn., 
300 N.W. 809, 810, 211 Minn. 262. 

N.Y.—^Robertson v. Ongley Electric 
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I Co., 31 N.T.S. 605, 60S, 82 Hun 685 
—^First Nat. Bank & Trust Co. of 
I Port Chester v. New York Title 
Ins. Co., 12 N.Y.S.2d 703, 709, 171 
Misc. 854. 

48 C.J. p 926 note 39 [a]. 

71. N.Y.—^People v. Liquorman, 13 
N.Y.S.2d 410, 412, 171 Misc. 535. 

72. U.S.—In re Boyd, N.T., 213 P. 
774, 775, 130 C.C.A. 288. 

48 C.J. p 926 note 36 [b]. 

73. Conn.—Gustamachio v. Brennan, 
23 A.2d 140, 141, 128 Conn. 356. 

Mo.—^Hicks V. Missouri Pac. R. Co., 
40 S.W.2d 512, 513, 225 Mo.App. 
1053. 

48 C.J. p 926 note 39 [b], [c]—60 C.J. 
p 991 note 5 [b]. 

74. N.Y.—Atwater v. Lober, 233 N. 
Y.S. 309, 313, 133 Misc. 652. 

Or.—^Hovedsgaard v. Grand Rapids 
Store Equipment Corporation, 5 P. 
2d 86, 91, 138 Or. 39—State v. 
Cooke, 278 P. 936, 942, 130 Or. 552. 

75. Ind.—Mitchell Lime Co. v. Nick¬ 
less. 85 N.E. 728, 729, 44 Ind.App. 
197. 

Or.—Fagg V. Massachusetts Bonding 
& Insurance Co., 19 P.2d 413, 415, 
142 Or. 358. 

76. Or.—State v. Cooke, 278 P. 936, 
942, 130 Or. 552. 

77. Ohio.—^Hannan v. Ehrlich, 131 
N.E. 504, 507, 102 Ohio St. 176— 
Karns v. Trostel, 186 N.E. 405, 
44 Ohio App. 498. 

78- N.Y.—^Adams v. Albert, 34 N.Y. 
S. 328, 330, 87 Hun 471, 473. 

79- U.S.—In re Ogles, D.G.Tenn., 93 
P. 426. 434. 

80. Webster New Int.D. 
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ted” and “permitting” are set out in the note,si and 
for additional phrases as to which more recent ad¬ 
judications have not been found see 48 C.J. p 927 
notes 50-72. 

PERMITTERE, A Latin word, meaning to concede; 
to give leave; to grant.S2 

PERMXJTA. In Spanish law, the contract of ex¬ 
change or barter;S3 also, the renunciation of bene¬ 
fice with a prayer that it may be exchanged for an¬ 
other. 

PERMXJTAUTE. A party to the contract of per- 

muta.ss 

PEROXIDE, A chemical term, defined as an oxid 
having a larger proportion of oxygen than any other 
oxid of the same series. It is contrasted with “pro- 
toxid.”S6 ‘Teroxide” is also contrasted with “di¬ 
oxide” see 26 C.J.S. p 1314 note 54. 

PERPENDIOULAR. Exactly upright or vertical. 

PERPETRATE. The primary meaning of the word 
is to do, or perform. It is used commonly in a 
bad sense, meaning to be guilty of; commit, as a 
wicked deed; as, to perpetrate a crime.89 

PERPETRATIOK The act of perpetrating; the 
doing. 3 


PERPETRATOR. One who commits an o^ense or 
Clime; one who is guilty of an act, usually in a bad 
sense.3i 

PERPETUA. As the first word of a maxim as to 
■which there have been no recent applications see 48 
C.J. p 92S note 12. 

PERPETUAL. A word, the meaning of which is 
to be construed according to the relation in which 
it is used, and the surrounding facts and circum¬ 
stances.32 It is defined as meaning continued;33 
continuing forever in future time;34 continuing or 
continued without intermission;35 continuous;36 des¬ 
tined to be eternal;3*? everlasting;38 never ceas- 
ing;39 unfailing;! uninterrupted.^ 

“Perpetual” has been held equivalent to, or synon¬ 
ymous with, “free” see 37 C.J.S. p 1370 note 45, and 
“paid-up” see Paid 67 C.J.S. p 552 note 42. It has 
been compared with, or distinguished from, “perma- 
ment” see ante p 562 note 55, and “temporary.”^ 

Phrases employing the word are set out in the 
note,4 and for other phrases as to which more recent 
adjudications have not been found see 48 C.J. p 928 
notes 9,10. 

PERPETUALLY. The word “perpetually” does not 


SI. PUrases 

(1) "Permit me to do this” com¬ 
pared with "allow me to do this" 
see 3 C.J.S. p 889 note 6. 

(2) "Permitting appearance" dis- 
tingruished from "admission” see 2 
C.J.S. p 359 note 7. 

(3) "To be permitted;” used with 
consent. 

Me.—S-tate v. Pierce, 15 A. 68. 

Mo.—Corpus Juris <3LUOted in Hill v. 
Montgomery, 176 S.W.2d 284, 287, 
352 Mo. 147. 

82. Colo.—Royal Indemnity Co. v. 
Markley, 178 P.2d 672, 673, 116 
Colo. 84. 

Ind.—^American Employers* Ins. Co. 
V. Cornell, App., 73 N.E.2d 70, 73 
—Wilson V. State, 46 N.B, 1050, 
1051, 19 Ind.App. 389. 

83. Escriche Diccionario. 

84. Escriche Diccionario. 

85- Spanish Civ.Code arts. 1538- 
1541. 

86- U.S.—^Bookman v. Oakland 
Chemical Co., Cust. & Pat.App.. 
40 F.2d 1006, 1008. 

See Hydrogen Dioxide or Hydrogen 
Peroxide 42 C.J.S. p 366 note 37, 
p 367 note 38. 

87- Webster New Int.D. 
'^Perpendicular wash bank^ 

Ohio.—^Wyandot County v. Boucher, 
120 N.E. 700. 701, 98 Ohio St. 263. 


88. N.C.—State v. Linney, 194 S.E. 
470, 472, 212 N.C. 739. 

89. Cal.—People v. Lovelace, 275 P. 
489, 490, 97 Cal.App. 228. 

48 C.J. p 928 note 86. 

SO. Webster New Int.D. 

48 C.J. p 928 note 88. 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 48 
C.J. p 928 notes 89, 90. 

91. Okl.—Myers v. State, 197 F. 884, 
885, 19 Okl.Cr. 129, 18 A-KR. 1057. 

48 C.J. p 928 notes 92, 93. 

92. Wash.—Crane v. Washington 
Water Power Co., 165 P. 892, 894, 
97 Wash, 7. 

93. Mo.—State v. Payne, 31 S.W. 
797, 798, 129 Mo. 468, S3 L..R.A. 
576. 

94. Mo.—Scanlan v. Crawshaw, 6 
Mo.App. 337, 339. 

Neb.—Widener v. Sharp, 184 N.W. 

161, 163, 106 Neb. 654. 

48 C,J. p 928 note 97. 

95. Mo.—^Scanlan v. Crawshaw, 5 
Mo.App. 337, 339. 

96. Mo.—^Fairchild v. Masonic Hall 
Assoc., 71 Mo. 526, 530. 

Neb.—Widener v. Sharp, 184 N.W. 
161, 163, 106 Neb. 654. 
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97. Mo.—Scanlan v. Crawshaw, 5 
Mo.App. 337. 339. 

48 aj. p 928 note 1. 

98- Mo.—State v. Payne, 31 S.W. 

797, 798, 129 Mo. 468, 33 L.R.A. 
576. 

Neb.—^Widener v. Sharp, 184 N.W. 
161, 163, 106 Neb. 654, 

99. Mo.—Scanlan v. Crawshaw, 6 
Mo.App. 337. 339. 

Neb.—^Widener v. Sharp, 184 N.W. 
161, 163, 106 Neb. 654. 

1. Neb.—^Widener v. Sharp, supra. 

2. Mo.—State v. Payne, 31 S.W. 797, 

798, 129 Mo. 468, 33 L.R.A, 576. 

48 C.J. p 928 note 5. 

3. Ill.—People V. Wright, 70 Ill. 388, 
399. 

4. Phrases 

(1) "Perpetual curate” see 25 C.J. 

5. p 28 note 94. 

(2) "Perpetual franchise” see 
Franchises § 26. 

(3) "Perpetual injunction” defined 
see Injunctions § 3. 

(4) "Perpetual lien” see the C.J.S. 
title Taxation § 595, also 61 C.J. p 
942 note 9. 

(5) "Perpetual succession" as be¬ 
ing eauivalent to "continued succes¬ 
sion** see Continue 17 C.J.S. p 283 
note 51. 
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always mean forever,^ but may simply express a 
lack of limitation.® "WTien used in relation to rights 
and privileges of corporations, it means for the 
period of time fixed for the existence of the corpora¬ 
tion.*^ 

5. Ill.—^People V. Economy Light & 

Power Co., 89 IsT.E. 760, 777, 241 Ill. 

290. 

6. Colo.—Weber v. Nonpareil Bak¬ 
ing Co., 274 P. 932, 934, 85 Colo. 

232. 

Phrases 


PERPETUATION'. The act of perpetuating or mak¬ 
ing perpetual; the act of preserving through an end¬ 
less existence or an indefinite period of time.® 

PERPETUITATIBUS LEX OBSISTIT, See 48 C. 
J. p 928 note 20. 

Mont.—State ex rel. Blume v. 
'State Board of Education of Mon¬ 
tana, 34 P.2d 515, 521, 97 Mont. 
371. 

'Perpetuation of testimony’* see the 
index to the title Depositions. 


employing the word and 


as to which more recent adjudica¬ 
tions have not been found see 48 C.J. 
p 928 notes 17, 18. 

7. Ill.—^People V. Economy Light, 
etc., Co., 89 N.E. 760, 777, 241 Ill. 
290. 

48 C.J. p 928 note 16. 
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PERPETUITIES 

This Title includes estates inalienable beyond the time allowed by law; restrictions, under either com¬ 
mon-law rules or statutes, on creation of future contingent estates, or on suspension of the absolute pow¬ 
er of alienation, or on trusts for accumulation; and application of such restrictions to deeds, marriage set¬ 
tlements, trusts, devises, and bequests, etc. 

Matters not in this Title, treated elsewhere in this work, see DescriptiTe-Word 3Dadex 

Analysis 

I. IN GENERAL, §§ 1-22 

11. POWERS, §§ 23-25 

III. TRUSTS, §§ 26-34 

IV. CONSTRUCTION OF LIMITATIONS, §§ 35-37 

V. STATUTORY PROVISIONS, §§ 38-71 

A. Nature and Operation in General, §§ 38-42 

B. Statutory System Governing Suspensions of Alienability or Ownership and Post¬ 

ponement OF Vesting; New York and Similar Statutes, §§ 43-71 

VI. CONSTITUTIONAL PROHIBITIONS OP PERPETUITIES, §§ 72-73 

VII. UNDER CIVIL LAW, §§ 74-75 
Vni. WHAT LAW GOVERNS, §§ 76-79 
IX. RIGHT TO ASSERT RULE OR STATUTE, §§ 80-81 


I. IN GENERAL^p 
§ 1 . 
2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 
11 . 
12; 

13. 

14. 

15. 

16. 

17. 

18. 


Sub-Analysis 
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Definitions—^p 573 

Rule against perpetuities—^p 574 

-At common law in general—p 577 

- Period of postponement of vesting—^p 578 

Requirements of rule—^p 580 

-Vesting—^p 580 

- Possession or enjoyment—583 

- Continuance and termination—p 584 

Interests subject to rule—^p 584 

- Scope of rule and nature of interests in general—^p 584 

- Present interests—p 588 

-Future vested interests—^p 589 

- Future nonvested or contingent interests—^p 590 

Particular limitations—^p 592 

-Limitations over on failure of issue—^p 594 , 

-Limitations to classes—^p 595 

-Limitations to and over from unborn persons—^p 598 

-Limitations to and over from surviving spouse—p 599 


See also descriptive word index in the back of this Volume 
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Z. IN GrENEEAL—Continued 

* § 19. -Limitations to series'—^p600 

20. -Limitations to and over from charities—600 

21. Operation and effect of rule—p 601 

22. -Effect of remoteness of limitations on other limitations—602 

n. POWEES—p 604 

§ 23. In general—p 604 

24. Powers to appoint—p 604 

25. Powers to sell and similar powers—607 

m. TETJSTS—p 608 

§ 26. Private trusts—^p608 

27. -Duration of trusts—p609 

28. -Vesting of beneficial interests—^p 610 

29. - Particular trusts—p 612 
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I. IN GENERAL 


§ 1. Definitions 

In Its technical signification, a perpetuity is any 
limitation by which the vesting of an estate or Interest 
is unlawfully postponed. 

Some confusion has arisen in the law through the 
use by the courts of the word “perpetuity” with two 
inconsistent meanings.^ The term has sometimes 


been considered, m its common meaning of a per¬ 
petual or unreasonable continuance of an existing 
status,2 to have reference to an indestructible and 
inalienable estate or interest,^ and has been defined 
as any limitation tending to take the subject of it 
out of commerce for a longer period than permitted 
by law,^ or “an estate inalienable, though all man- 


1. Ill.—Bigelow V. Cady, 48 TT-E. 

974. 171 Ill. 229, 63 Am.S.R. 230. 

48 C.J. p 933 note 1. 

Confusion as to meaning and scope 
of rule see infra § 10. 


2 . Tex.—Hartford F. Ins. Co. v. 

Houston, Civ.App., 110 S.W. 973. 

48 C.J. p 933 note 2. 


W. 899, 144 Wis. 238, 31 l 4 .R.A.,N. 
S., 787. 

48 C.J. p 933 note 3. 

4- Tex.—^Powers v. First Nat. Bank 
of Corsicana, 161 B.'W.2d 273* 138 


3. Wis,—^Maxcy v. Oshkosh, 128 N. 
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kind join in the conveyance.”5 

In its technical ‘signification,® a perpetuity is any 
limitation by which the vesting of an estate or 
interest is unlawfully postponed,*^ or, more exactly,^ 
a future limitation, whether executory or by way of 
remainder, and of either real or personal property, 
which is not to vest until after the expiration of, or 
will not necessarily vest within, the period fixed and 
prescribed by law for the creation of future estates 
and interests, and which is not destructible by the 
person for the time being entitled to the property 
subject to the future limitation, except with the con¬ 
currence of the individual interested under that lim- 
itation.9 It is only with this latter meaning that 
the word is properly applied to future interests in 
property.^0 

Perpetuities are so denominated not because the 
limitation, as written, would actually make them 
perpetual, but because they transgress the limits 
which the law has set in restraint of grants that tend 
to a perpetual suspense of the title or of its vest- 
ing.il 


§ 2. Rule against Perpetuities 

a. In general 

b. Distinctions 

c. Origin and development 

a. In G-eneral 

The rule against perpetuities is a restraint on the 
right to create future interests and the ruie is in force 
in ail of the jurisdictions in whidh the common law pre¬ 
vails except to the extent that statutes may modify or 
supersede it. 

The rule against perpetuities is a restriction on 
the jus disponendi of property, ^2 and is by far the 
most important restraint which the law places on 
the right to create future interests.^® Whether a 
limitation of an interest or estate is void for re¬ 
moteness depends on whether it violates that rule.^^ 

Founded on the public policy which disapproves 
the total exclusion of property from social com¬ 
merce for long periods of time,^^ the rule is aimed 
against the unreasonable continuance of that sort of 
indirect restraint on alienation which is accom¬ 
plished by the creation of future interests,^® and 


Tex. 604—Brooker v. Brooker, 106 

S.W.2d 247, 130 Tex. 27—Singer v. 
Singer, Civ.App., 230 S.W.2d 242— 
Rust V. Rust, Civ.App., 211 S.W.2d 
262, affirmed 214 S.W.2d 462, 147 
Tex. 181—Bryson v. Connecticut 
General Life Ins. Co., Civ.App., 
19S ‘S.W.2d 532, error refused— 
Henderson v. Moore, Civ.App., 189 
S.W.2d 59, affirmed 190 S.W.2d 800, 
144 Tex. 398—Boone v. Stone, CiV. 
App., 142 S.W.2d 936, error dis¬ 
missed, judgment correct—May- 
field V. Parks, Civ.App., 57 S.W.2d 
885. 

48 C.J. p 933 note 4. 

‘*The common law judges were 
much concerned with preventing the 
tying up of estates for long periods 
of time. Text writers are agreed 
that, when property was tied up in 
such fashion, it was known as a 
‘perpetuity.* *’—In re Sahlender’s Es¬ 
tate, 201 P.2d 69, 73, 89 Cal.App.2d 
329. 

Period of time permitted by law see 
infra § 4. 

6. U.S.—Quid V, Washington Hospi¬ 
tal for Foundlings, D.C., 95 U.S. 
303, 24 L.Ed. 450. 

48 C.J. p 933 note 5. 

6i Or.—In re John. 47 P. 341, 50 P. 

226, 30 Or. 494, 36 L.R.A. 242. 

48 C.J. p 933 note 6. 

7. Me.—True Real Estate Co. v. 
True, 99 A. 627, 115 Me. 533. 

48 C.J. p 933 note 7. 

8. Pa.—^Appeal of Smith, 88 Pa. 492. 
48 C.J. p 933 note 8. 

9. U.S.—^Hamill v. Hawks, C.C.A. 
Okl., 58 F.2d 41, reversed on other] 


grounds 53 S.Ct. 240, 288 U.S. 52, 
77 L.Ed. 610. 

Conn.—Corpus Juris cited iu Wilbur 
V. Portland Trust Co., 186 A 499, 
500, 121 Conn. 535. 

Iowa.—Bankers Trust Co. v. Garver, 
268 N.W. 568, 222 Iowa 196. 

Pa.—In re Wright's Estate, 34 A.2d 
57. 348 Pa. 76. 

48 C.J. p 933 note 9. 

10. Md.—Graham v. Whitridge, 57 
A. 609, 58 A. 36, 99 Md. 248. 66 
L.R.A. 408. 

48 C.J. p 933 note 10. 

11. Me.—^Pulitzer v. Livingston, 36 
A. 635, 89 Me. 359. 

48 C.J. p 934 note 11. 

12. W.Va.—Prichard v, Prichard, 
113 S.E. 256, 91 W.Va. 398, 404. 

48 C.J. p 934 note 12. 

Rule against perpetuities as rule of 
law or construction see infra § 35. 

Statement of rule at common law 
see infra § 3. 

13. Minn,—Congdon v. Congdon, 200 
H.W. 76, 160 Minn. 343. 

Pa.—Barton v. Thaw, 92 A, 312, 246 
Pa. 34S, Ann.Cas.l916D 570. 

14. K.C.—^Mercer v. Mercer, 52 S.E. 
2d 229, 230 N.C. 101. 

Pa.—Corpus Juris i^uoted in In re 
Howard’s Estate, 54 Pa,I>ist. & Co. 
312, 314. 

48 C.J. p 934 note 14. 

15. U.S.—^Weber v. Texas Co., C.C.A. 
Tex., 83 P.2d 807, certiorari denied 
57 S.Ct. 23, 229 U.S. 561, 81 L.Ed. 
413. 

Ill.—^ISTorthern Trust Co. v. Porter, 
13 N.E.2d 487, 368 Ill. 256. 
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Iowa.—Sisters of Mercy of Cedar 
Rapids V, Lightner, 274 N.W. 86, 
223 Iowa 1049. 

Ky.—Ford v. Yost, 186 ■S.W.2d 896, 
299 Ky. 682, 162 A,L.R. 149. 

Md.—Ryan v. Ward, 64 A.2d 258. 
Mass.—Fiduciary Trust Co. v. Mi- 
shou, 75 ]Sr.E.2d 3, 321 Mass. 615. 
Pa.—In re Lewis* Estate, 37 A.2d 
482, 349 Pa. 571—Corpus Juris 

QiUOtea in In re Howard’s Estate, 
54 Pa-Dist. & Co. 312, 314. 

Tex.—^Henderson v. Moore, 190 S.W. 

2d 800, 144 Tex. 398. 

Wash,—^Betchard v. Iverson, 212 P. 
2d 783. ' 

W.Va.—Brookover v. Grimm, 190 S.E. 

697, 118 W.Va. 227. 

48 C.J. p-934 note 15. 

16. U.S.—Weber v. Texas Co., C.C.A. 
Tex., 83 P.2d 807, certiorari de¬ 
nied 57 S.Ct. 23, 229 U.S. 561, 81 
L.Ed. 413—^Warner & Swasey Co. 
V. Rusterholm, D.C.Minn., 41 F. 
Supp. 498. 

Ky.—Letcher’s Trustee v. Letcher, 
194 S.W.2d 984, 302 Ky. 448. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Sheehan, 179 A 536, 
169 Md. 93. 

N.J.—Guaranty Trust Go. of N. Y. v. 
New York Community Trust, 50 
A2d 161, 139 N.J.Eq. 144, opinion 
supplemented 56 A.2d 907, 141 N.J. 
Eq. 238, decree affirmed 61 A.2d 
239, 142 N.J.Eq. 726—Redmond v. 
New Jersey Historical Society, 28 
A2d 189, 132 N.J.Eq. 464. 

N.C.—^Mercer v. Mercer, 52 S.E.2d 
229, 230 N.C. 101. 

Pa.—In re Howard's Estate, 54 Pa. 
Dish & Co. 312. 
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its purpose is to cut out the limitations which, if 
allowed to take effect, would produce the conse¬ 
quences desired to be avoided.i'^ The purpose of 
the rule is not punitive.^^ 

The rule is in force in all of the jurisdictions in 
which the common law prevails except where modi¬ 
fied or superseded by statute,^9 and is the same 
both at law and in equity. 20 

^^Rule against remoteness/* It has sometimes been 
said that, in order to avoid ambiguity and to express 
more clearly the nature of the rule against per¬ 
petuities, it should more properly be designated the 
''rule against remoteness.”2l 

b. Distinctions 

The rule against perpetuities Is to be distinguished 
from other rules and statutes, such as the rule prohibiting 
restraints on the alienation of property. 

The rule against perpetuities is to be distinguished 
from other rules and statutes^s and from the rule, 
obtaining in some jurisdictions, that it is against 
public policy to postpone one^s possession or enjoy¬ 


§ 2 

ment of property in which no one but himself has 
any interest.23 It has been suggested, however, 
that the period specified by the rule against perpe¬ 
tuities may be adopted, by analogy, as a reasonable 
period beyond which such a postponement or re¬ 
straint, otherwise valid, will not be permitted to ex- 
tend.24 

The statutes of mortmain, while often referred to 
by the courts, in connection with discussions of the 
rule against perpetuities, as one of the limitations 
on the right to dispose of property, merely prohibit 
the holding of real property by a corporation with¬ 
out special authority so to do, and therefore have no 
connection with "perpetuities,” as the term is used 
in its technical sense, although they were enacted 
for the purpose of preventing corporations, by 
means of their continuing existence, from holding 
large properties in perpetuity.25 

Prohibitions of, and restraint on, alienation. The 
rule against perpetuities and the rules of law dis¬ 
favoring or avoiding prohibitions of, or restrictions 
on, the alienation of property are separate and 


Wash.—In re Quick's Estate, 206 P. | 
2d 489. 

48 C.J. p 934 note 16. 

17. Pa.—^In re Howard's Estate, 54 
Pa.Dist. & Oo. 312. 

48 C.J. p 934 note 17. 

Operation and effiect of rule see in¬ 
fra §§ 21, 22. 

18. Cal.—In re Sahlender’s Estate, 
201 P.2d 69, 89 Cal.App.2d 329. 

19. Ala.—^Ramagre v. First Farmers 
& Merchants Hat. Bank of Troy, 30 
So.2d 706, 249 Ala. 240. 

Cal.—In re Sahlender’s Estate, 201 
P.2d 69, 89 Cal.App.2d 329—Dallapi 
V. Campbell, 114 P.2d 646, 45 Cal. 
App.2d 541. 

Fla.—Story v. First Nat.. Bank & 
Trust Co., in Orlando, 156 So. 101, 
115 Fla. 436. 

Hawaii.—^Manufacturers Life Ins. 

Co. V. von Hamm-Toung Co., 34 
Hawaii 288. 

Ill.—^McKibben v. Pioneer Trust & 
Savings Bank, 6 N.E.2d 619, 365 
Ill. 369—Millikin Nat. Bank of 
Decatur v. Wilson, 174 N.E. 857, 
343 Ill. 55. 75 A.L.R. 117—Leonard 
V. Chicago Title & Trust Co., 18 N. 
E.2d 706, 298 Ill.App. 187. 

Kan.—Beverlin v. First Nat. Bank, 
98 P.2d 200, 151 Kan. 307. 155 A. 
L.R. 688. 

Mass.—^Amerige v. Attorney General, 
88 N.E.2d 126, "324 Mass. 648. 

Nev.—Sarrazin v. First Nat. Bank of 
Nevada, 111 P.2d 49, 60 Nev. 414. 

N.J.—Clark v. Union County Trust 
Co.. 12 A.2d 365, 127 N.J.Eq. 221— 
Central Hanover Bank & Trust Co. 
V. Helme, 190 A. 53, 121 N.J.Ea. 406 


—Gillen v. Hadley, 150 A. 779, 106 
N.J.Ea. 286. 

N.T.—In re Sherman’s Will, 71 N.T. 
S.2d 492, 35 Misc. 182, applying 
New Jersey law. 

N.C.—Mercer v. Mercer, 52 S.E.2d 
229, 230 N.C. 101. 

Pa.—^In re Schmick's Estate, Orph., 
35 Berks Co. 131. 

Tex.—^Hunt v. Carroll, Civ.App., 157 
S.W.2d 429, error dismissed Car- 
roll V. Hunt, 168 S.W.2d 238, 140 
Tex. 424. 

48 C.J. p 934 note 18. 

Constitutional prohibitions of perpe¬ 
tuities see infra §§ 72, 73. 
Provisions of civil law see infra §§ 
74, 75. 

Statutory changes see infra §§ 38— 
71. 

Statutes adopting or declaratory of 
common-law rule 
(1) In general. 

Ky.—^Letcher's Trustee v. Letcher, 
194 S.W.2d 984, 302 Ky. 448. 

Ohio.—Schreiner v. Cincinnati Alten- 
heim, 22 N.E.2d 587, 61 Ohio App. 
344—^First-Central Trust Co. v. 
Claflin, Com.Pl., 73 N.B.2d 388. 

(2> Statute adopting the common- 
law rule against perpetuities enacted 
in 1945, and providing that any in¬ 
terest created by any instrument ex¬ 
ecuted prior to passage of statute 
shall be governed by terms of act 
unless to apply statute to such in¬ 
terest will divest otherwise" vested 
interests, was not applicable to gift 
under will executed in 1913. to or¬ 
phans* home,—^In re Lowe's Estate, 
70 N.E.2d 187, 117 Ind.App. 664. 

(3) 'Statutes relating to suspen¬ 
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sions of alienability or ownership 
as declaratory of common law rule 
against perpetuities see infra § 43. 

20- Kan.—McEwen v. Enoch, 204 P. 

2d 736, 167 Kan. 119. 

48 C.J. p 934 note 19. 

Applicability of rule to legal and 
equitable interests see infra § 10. 

21. Cal.—In re Sahlender's Estate, 
201 P.2d 69, 89 Cal.App.2d 329. 

48 C.J, p 934 note 20. 

22. Ala.—^Ramage v. First Farm¬ 
ers & Merchants Nat. Bank of 
Troy, 30 So.2d 706, 249 Ala. 240. 

Trusts for accumulation see infra 
§§ 32, S3. 

23- Pa.—^In re Howard's Estate, 54 
Pa.Dist. & Co. 312. 

48 C.J. p 935 note 32. 

Possession or enjoyment of proper¬ 
ty as aJffecting rule against per¬ 
petuities see infra § 7. 

Restraints on use or enjoyment of 
property: 

Generally see the C.J.S. title Prop¬ 
erty §§ 13, 15. 

Deeds see Deeds §§ 144, 162-171. 

• Wills see the C.J.S. title Wills § 
989, also 69 C.J. p 671 note 76 et 
seq. 

24- Pa.—Corpus Juris quoted iu 
In re Howard's Estate, 54 Pa.Dist. 
& Co. 312, 314, 315. 

48 C.J. p 935 note 34. 

25. Tenn.—Franklin v, Armfield, 2 
Sneed 305. 

48 C.J. p 935 note SO. 

Statutes of mortmain see Charities 
§ 6, and the C.J.S. definition Mort¬ 
main 59 C.J.S. p 1707 note 3 et seq. 
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distinct, and must not be confused.^^ While their 
purposes are similar, in that both are aimed against 
the withdrawal of property from commerce,they 
accomplish their ends by different means.^s 

Because of the similarity of objects, the courts 
have sometimes adopted the period specified by the 
rule against perpetuities as a reasonable period for 
which the power of alienation may be restricted, 
where such restriction is otherwise valid but the 
mere fact that the period for which alienation is 
prohibited or restricted is not greater than that pre¬ 
scribed by the rule against perpetuities will not vali¬ 
date a prohibition or restriction which is unreasona¬ 
ble or so general as to be contrary to public policy.^O 

c. Origin and Development 

The rul© a-gainst perpetuities originated in England 
and as part of the common law has been adopted in 
various American jurisdictions. 

The rule against perpetuities took form in Eng¬ 
land in the discussion of cases arising on executory 


devises of chattels real,3i and first was suggested at 
the bar in 1616,22 although the word '^perpetuity’' 
had appeared in the reports as early as 1595.23 .At 
first the validity of contingent interests was made to 
depend on the nature of the contingency on which 
they were limited to take effect, and no question as 
to the remoteness of a limitation of a freehold es¬ 
tate arose until 1664,34 

The foundation of the modern rule against per¬ 
petuities is the Duke of Norfolk's case, decided in 
1685, by which were established the points: (1) 
That the validity or invalidity of a future interest 
depended on its remoteness, and not on the nature 
of the contingency. (2) That a future interest 
might be limited to commence on any contingency 
which must occur within lives in being.25 

Subsequently, the limits within which the con¬ 
tingency must occur were extended to cover the 
time necessary for the birth of a posthumous child, 
where gestation actually occurs, as every life is to be 


26. Cal.—^Dallapi v. Campbell, 114 P. 

2d 646, 45 Cal.App.2d 541. 

D.C.—Burdick v. Burdick, D.C., 32 
P.Supp. 921, reversed on other 
grounds Gertman v. Burdick, 123 
P.2d 924, 75 U.S.App.D.C. 48. 152 
A.L.R. 645, certiorari denied 62 S. 
Ct. 917, 315 TJ.S. 824, 86 L.Bd. 1220. 
Iowa.—Corpus Caris cited iu Sisters 
of Mercy of Cedar Rapids v. Light- 
ner, 274 N.W. 86. 92, 223 Iowa 1049. 
Ky.—Gray v. Gray, 188 S.'W.2d 440. 

SOO Ky. 265, 160 A.L.R. 633. 

Mich.—Gardner v. City Nat. Bank & 
Trust Co., 255 N.W. 687, 267 mch. 
270. 

Mont.—^Hodgkiss v. Northland Pe¬ 
troleum Consol., 67 P.2d 811, 108 
Mont. 328—In re Murphy's Estate, 
43 P.2d 233, 99 Mont. 114, 

Ohio.—Lloyd v. McDiarmid, 19 N.E. 

3d 292, 60 Ohio App. 7. 

Tenn.—Tramell v. Tramell, 32 S.W. 
2d 1025, 162 Tenn. 1, rehearing 
denied 35 S.W.2d 574, 162 Tenn. 1. 
48 C.J. p 935 note 22. 

Restraint on alienation of property: 
Assigning or subletting leased 
premises see Landlord and Ten¬ 
ant §§ 32, 33. 

At common law generally see the 
C.XS, title Property §§ 13, 15. 
Corporate stock see Corporations 
§ 391. 

Deeds see Deeds § 145. 

Fee-simple estate see Estates § S 
b (2), 

Life estate see Estates § 33. 
Resale of personal property see 
Contracts § 253. 

Statutes prohibiting restraints 
against alienation as constitut¬ 
ing, or relating to, rule against 
perpetuities see infra §§ 38-71. 


Wife's separate estate see Hus¬ 
band and Wife § 367 b. 

Wills see the C.J.S. title Wills § 
980, also 69 C.J. p 661 note 60 
et sea. 

Statement of distinctions 

(1) “The rule against perpetuities 
is concerned with the vesting of es¬ 
tates, and the rule on alienation of 
oroperty is concerned with the limi¬ 
tations that may be imposed upon 
the enjoyment of property."—Sisters 
of Mercy of Cedar Rapids v. Light- 
ner, 274 N.W. 86, 92, 223 Iowa 1049. 

(2) "The rule against perpetuities 

. . . relates only to future inter¬ 

ests In property, the vesting of 
which is to be postponed beyond the 
allotted time. The rule relating to 
restraints on alienation, on the oth¬ 
er hand, is statutory in origin, and 
has reference to an undue prevention 

; of the transfer of estates already 
I vested.".—In re McCray’s Estate, 268 
P. 647, 650, 204 Cal. 399—-Dallapi v. 
Campbell, 114 P.2d 646, 649, 45 Cal. 
App.2d 541. 

<3) “One reauires that within a 
fixed period there be persons in be¬ 
ing capable of conveying an absolute 
interest in possession. That is the 
rule against restraints on alienation. 
The other requires that within a fix¬ 
ed period the absolute interest must 
vest. That is the rule against per¬ 
petuities."—In re Sahlender's Es¬ 
tate, 201 P.2d 69, 73, 89 Cal,App,2d 
329—^Bay Shore Motors v. Baker, 202 
P.2d 865, 866, 90 Cal.App.2d Supp. 
895. 

27. Iowa.—Sisters of Mercy of Ce¬ 
dar Rapids V. Lightner, 274 N.W. 

86, 223 Iowa 1049. 

48 C.J. p 935 note 23, 
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28. PI a.—story v. First Nat. Bank & 
Trust Co. in Orlando, 156 So. lOl, 
115 Fla. 436. 

29. Conn.—^Colonial Trust Co. v. 

! Brown, 135 A. 555, 106 Conn. 261. 

S 48 QJ. p 935 note 26. 

Agreement between tenants in 
common providing that if either ten¬ 
ant should wish to dispose of his in¬ 
terest, he should offer to sell to the 
other tenant, and if the other should 
be unwilling to buy, should procure 
a bona fide purchaser, and that the 
other might accept the purchaser on 
the same terms to which the original 
parties were subject, or might exer¬ 
cise other alternatives, was invalid 
as unduly restricting alienation for 
an unreasonable time. The imposi¬ 
tion of a restraint on the alienation 
of a fee-simple estate beyond that 
fixed by the rule against perpetui¬ 
ties is contrary to public policy and 
will not be enforced.—^Roberts v. 
Jones, 30 N.E.2d 392, 307 Mass. 504, 
132 A.L.B. 663. 

SO. R.I.—^Manierre v. Welling, 78 A. 
507, 32 R,I. 104, Ann.Cas.l912C 

1311.* 

31. Pa.—^Barton v. Thaw, 92 A. 312, 
246 Pa. 348, Ann.Cas.l916D 670. 

48 C.J. p 935 note 35. 

32. Pa,^—^Barton v. Thaw, supra. 

48 C.J. p 935 note 36. 

33. Pa.—^Barton v. Thaw, supra. 

48 C.J. p 935 note 37. 

34. Pa.—Barton v. Thaw, supra. 

35. Cal.—In re Sahlender's Estate, 
201 P.2d 69, 89 CaLApp.2d 329. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Sheehan, 179 A. 536, 
169 Md. 93. 

48 C.J. p 936 note 39. 
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considered as beginning at the time of conception 
then twenty-one years were added to provide for the 
minority of children in esse at the expiration of the 
life estate.^*? At a later date the consideration of 
minority was lost sight of, and the period of tw^enty- 
one years was allowed in gross, without reference 
to the existence of a minority.^ 8 

The rule was developed entirely by judicial deci¬ 
sion,^ 9 although since declared or changed by stat¬ 
ute in some jurisdictions, and has been gradually 
established by the courts,^® having its support in 
the practical needs of modern times.^i 


§ 3, -At Common Law in General 

At common law no interest is good under the rule 
against perpetuities unless It must vest, If at all, not 
later than twenty-one years after some life in being at 
the creation of the Interest, to which is added the period 
of gestation If gestation exists. 

The rule against perpetuities, at common law, is 
that no interest within its scope is good unless it 
must vest, if at all, not later than twenty-one years 
after some life in being at the creation of the inter- 
est,42 to which is added the period of gestation if 


36. Cal.—In re Sahlender's Estate, 
201 P.2d 69, 89 Cal.App.2d 329. 

Kan.—McEwen v. Enoch, 204 P.2d 
736. 167 Kan. 119. 

48 O.J. p 936 note 40. 

37. Kan.—McEwen v. Enoch, supra. 
48 C.J. p 936 note 41. 

38. Pa.—Barton v. Thaw, 92 A. 312, 
246 Pa. 348, Ann.Cas.l916D 570. 

48 C.J. p 936 note 42. 

Period of postponement of vesting- 
see infra § 4. 

39- Md.—Safe Deposit & Trust Co. 
of Baltimore v. Sheehan. 179 A. 
536, 169 Md. 93. 

Pa.—In re Howard's Estate, 54 Pa. 

Dist. & Co. 312. 

48 C.J. p 936 note 43. 

40. Mo.—Loud V. St. Louis Union 
Trust Co., 249 S.W. 629, 298 Mo. 
148. 

48 C.J. p 937 note 45. 

Constitutional prohibitions of per¬ 
petuities see infra §§ 72, 73. 
Statutory changes see infra §§ 38- 
71. 

41. Mo.—^Loud V. St. Louis Union 
Trust Co., 249 S.W. 629, 298 Mo. 
148. 

48 C.J. p 937 note 46. 

42. U.S.—^Blackhurst v. Johnson, C. 
C.A.MO., 72 P.2d 644—Warner & 
Swasey Co. v. Husterholtz, D.C. 
Minn., 41 F.Supp. 498. 

Ala.—^Henderson v. Troy Bank & 
Trust Co., 34 So.2d 835, 250 Ala. 
456—^Ramage v. First Farmers & 
Merchants Hat. Bank of Troy, 
SO So.2d 706. 249 Ala. 240. 

Cal.—In re Sahlender's Estate, 201 
P.2d 69, 89 CaLApp.2d 329. 

Colo.—Smith v. U. S. Nat. Bank of 
Denver, 207 P,2d 1194, 120 Colo. 
167. 

Conn.—^Wilbur v, Portland Trust Co., 
186 A. 499, 121 Conn. 535. 

Del.—Security Trust Co. v. Cooling, 
42 A.2d 784, 28 Del.Ch, SOS-Equi¬ 
table Trust Co. V. Snader, 151 A. 
712, 17 Del.Ch. 203. 

Ga.—^Murphy v. Johnston, 8 S.E.2d 
23. 190 Ga. 23. 

Hawaii.—^Manufacturers Life Ins. 
Co. V. von Hamm-Young Co., 34 
Hawaii 288. 
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Ill.—Chicago Title & Trust Co. v. 
Shellaberger, 77 N.E.2d 675, 399 
Ill. 320—Corwin v. Rheims, 61 N. 
E.2d 40, 390 Ill. 205—^Wechter v. 
Chicago Title & Trust Co., 52 N.B. 
2d 157, 385 III. Ill—Johnston 
Cosby, 29 N.E.2d 608, 374 Ill. 407 
—Thomas v. Pullman Trust & Sav¬ 
ings Bank, 21 N.E.2d 897, 371 Ill. 
577—^Ashmore Newman, 183 N.E. 

1, 350 Ill. 64—Keefer v. McCloy, 
176 N.B. 743, 344 Ill. 454—Thorne 

V. Continental Nat. Bank & Trust 
Co. of Chicago. 27 N.E.2d 302, 305 
Ill.App. 222. 

Kan.—^McEwen v. Enoch, 204 P-2d 
‘ 736, 167 Kan. 119—Beverlin v. 

First Nat. Bank, 98 P.2d 200, 151 
Kan. 307, 155 A.L.R. 688. 

Me.—First Nat. Bank v. De Wolfe, 
188 A. 283, 134 Me. 487. 

Md.—Ryan v. Ward, 64 A.2d 258— 
Yickery v. Maryland Trust Co., 52 
A.2d 100, 188 Md. 178—Perkins v. 
Iglehart, 39 A.2d 672, 183 Md. 520. 
Mo.—St. Louis Union Trust Co. v. 
Kelley, 199 S.W.2d 344, 355 Mo. 
924—'Corpus Juris cited in St. 
Louis Union Trust Co. v. Basset, 85 
S.W.2d 569, 575, 337 Mo. 604, 101 
A.L.R. 1266—Greenleaf v. Green- 
leaf, 58 S.W.2d 448, 332' Mo. 402— 
Rutherfurd v. Farrar, App., 118 S. 

W. 2d 79. 

Neb.—Tiehen v. Hebenstreit, 42 N.W. 
2d 802, 152 Neb. 753—Gillan v. 
Wilson, 248 N.W. 646, 124 Neb. 893. 
Nev.—Corpus Juris cited in Sarrazin 
V. First Nat. Bank of Nevada, 111 
P.3d 49, 51, 60 Nev. 414. 

N.J.—Burlington County Trust Co. 
V. Di Castelclcala, 66 A.2d 164, 2 
N.J. 214—Coleman House v. City 
of Asbury Park, 19 A.2d 889. 129 
N.J.Bq. 399—Schumacher v. How¬ 
ard Savings Inst., 15 A.2d 107, 128 
N.J.Eq. 56—Clark v. Union County 
Trust Co., 12 A.2d 365, 127 N.J. 
Eq. 221—^Central Hanover Bank & 
Trust Co. V. Helme, 190 A. 53, 121 
N.J.Eq. 406—Camden Safe Deposit 
& Trust Co. V. Scott, 189 A. 653, 
121 N.J.Eq. 366—Gillen v. Hadley, 
150 A. 779, 106 N.J.Eq. 286—Marx 
V. Rice, 67 A.2d 918, 3 N.J.Super. 
581. 

N.T.—^In re Sherman's Will, 71 N.Y. 
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S.2d 492, 35 Misc. 182, applying 
New Jersey law. 

Ohio.—Lloyd v. McDiarmid, 19 N.E. 

2d 292, 60 Ohio App. 7. 

Pa.—In re Friday's Estate, 170 A. 
123. 313 Pa. 328. 91 A.L.R. 766— 
In re Lockhart's Estate, 159 A. 874, 
306 Pa. 394—Corpus Juris quoted 
in In re Howard’s Estate, 54 Pa. 
Dist. & Co. 312, 313—^In re Reed's 
Estate, Orph., 23 Erie Co. 20. 

R. I.—Bliven v. Borden, 185 A. 239, 
56 R.I. 283. 

S. C.—^Berry v, Hughes, 138 S.E. 846, 
140 S.C. 371. 

Tenn.—Hassell v. Sims, 141 S.W.2d 
472. 176 Tenn. 318. 

Tex.—Corpus Juris cited in Hender¬ 
son V. Moore, 190 S.W.2d 800, SOI. 
144 Tex. 398—Brooker v. Brooker, 
106 S.W.2d 247, 130 Tex. 27--Oor- 
pus Juris cited in Clarke v. Clarke, 
46 S.W.2d 658, 661, 121 Tex. 165, 
answers conformed to. Civ.App., 
48 S.W.2d 1119—Hunt v. Carroll, 
Civ.App,, 157 S.W.2d 429, error dis¬ 
missed Carroll v. Hunt, 168 S.W.2d 
238, 140 Tex. 424—Mayfield v. 

Parks, Civ.App., 57 S.W. 2d 885. 
Wash.—In re Quick’s Estate, 206 P. 
2d 489, 33 Wash.2d 568—State ex 
rel. Everett Trust & Sav. Bank v. 
Pacific Waxed Paper Co., 157 P. 
2d 707, 22 Wash.2d 844, 159 A.L.R. 
297—Bank of California v. Ager, 

109 P.2d 548, 7 Wash.2d 179. 
W.Va.—Post V. Bailey, 159 S.E. 524, 

110 W.Va. 504. 

48 C.J. p 937 note 48. 

Interests subject to rule see infra 
§§ 9-13. 

Operation and effect of rule see in¬ 
fra §§ 21, 22. 

Rule as rule of law or construction 
see infra §§ 35-37. 

No interest subject to a condition 
precedent is good unless the condi¬ 
tion must be fulfilled, if at all, with¬ 
in twenty-one years after some life 
in being at the creation of the in¬ 
terest. 

Ill.—^Millikin Nat. Bank of Decatur 
V. Wilson, 174 N.E. 857, 343 Ill. 
55, 75 A.L.R. 117—Leonard v. Chi¬ 
cago Title & Trust Co., 18 N.E.2d 
706, 298 IlLApp. 187, 
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g-estation exists.'^s jj- has been well said that, while 
the rule is not complicated or difficult to under¬ 
stand,^^ it, like most general rules, is often found 
difficult to apply to the facts of a particular case.'^^ 

§ 4. - Period of Postponement of Vest¬ 

ing 

a. In general 

b. Lives in being 

c. Period of gestation 

d. Date of commencement of period 

a. In General 

The period within which an estate or interest, In or¬ 


der to be good under the rule against perpetuities, must 
vest is that of a life or lives In being at the time of the 
creation of the interest and twenty-one years thereafter, 
with the term of gestation added in case of posthumous 
birth. 

The period within which an estate or interest, in 
order to be good, must vest, or for which its vesting 
may be postponed, in the absence of statute, is, as 
stated by the rule against perpetuities, that of a life 
or lives in being^® at the time of the creation of the 
interest,and twenty-one years thereafter, ^ith 
the term of gestation added in case of posthumous 
birth.In order to come within the rule, the estate 
must be one which will not or may not vest within 


S.C.—^Love V. Lrove, 3S S-E.2d 231, 
208 S.C. 363, 168 A.L.R. 311. 

48 C-J. P 937 note 48 [a] (2). 

43. Ala.—-Kamag-e v. First Farmers 
& Merchants Xat. Bank of Troy, 
so So.2d 706, 249 Ala. 240. 

Conn.—^W^ilbur v. Portland Trust Co., 
186 A. 499, 121 Conn. 535. 

Ga.—Murphy v. Johnston, 8 S.E.2d 
23, 190 Ga. 23. 

Hawaii.—^Manufacturers Life Ins. 
Co. V. von Hamm-Toung’ Co., 34 
Hawaii 2S8. 

Kan.—^McBwen v. Enoch, 204 P.2d 
736, 167 Kan. 119. 

Me.—First Nat. Bank v. Be Wolfe, 
188 A. 283, 134 Me. 487. 

Md.—Perkins v. Iglehart, 39 A, 2d 
672, 183 Md. 520. 

Mo.—St. Louis Union Trust Co. v. 
Kelley, 199 S.W.2d 344, 355 Mo. 
924—St. Louis Union Trust Co. v. 
Bassett, 85 S.W.2d 569. 337 Mo. 604, 
101 A.L.R. 1266—Rutherfurd v. 
Farrar, App., 118 S.W.2d 79. 

Neb.—Tiehen v. Hebenstreit, 42 N.W. 
2d 802, 152 Neb. 753—Gillan v. 
Wilson, 248 N.W. 646, 124 Neb, 893. 
Pa.—^In re Lockhart’s Estate, 159 A. 
874, 306 Pa. 394—^In re Reed's Es¬ 
tate, Orph., 23 Erie Co, 20. 

R. I.—Bliven v. Borden, 185 A. 239, 
56 R.I. 2S3. 

S. C.—Berry v. Hughes, 138 S.E. 846, 
140 S.C. 371. 

Tenn.—^Hassell v. Sims, 141 S.W.2d 
472, 176 Tenn. 318. 

Tex.—^Henderson v. Moore, 190 S.W. 
2d 800, 144 Tex. 398—^Brooker v. 
Brooker, 106 S.W.2d 247, 130 Tex. 
27—Clarke v. Clarke, 46 S.W.2d 
658, 121 Tex. 165, answers con¬ 
formed to, Civ.App., 48 S.W.2d 1119 
—^Mayfield v. Parks, Civ.App., 57 S. 
W.2d 885. 

Wash.—Bank of California v. Ager, 
109 P.2d 548, 7 Wash.2d 179. 

48 C.J. p 937 note 49. 

Period of gestation see infra § 4 c. 
Statutory changes of rule see infra 
§§ 38-71. 

4-4. Mo.—Shepperd v. Fisher, 103 S. 
W. 989, 206 Mo. 208. 

45, Mo.—Shepperd v. Fisher, supra. I 


. 46. Cal.—In re Harrison’s Estate, 
70 P.2d 522, 22 Cal.App.2d 28. 

Conn.—Alexander v. House, 54 A.2d 
510, 133 Conn. 725—PliH v. Bir¬ 
mingham, 38 A.2d 604, 131 Conn. 
174. 

D.C.—Burdick v. Burdick, D.C., 33 F. 
Supp. 921, reversed on other 
grounds Gertman v. Burdick, 123 
F.2d 924, 75 U.S.App.D.C. 48, 152 
A.L.R. 645, certiorari denied 62 S. 
Ct. 917, 315 U.S. 824, 86 L.Ed. 1220. 

Fla.—Story v. First Nat. Bank & 
Trust Co., in Orlando, 156 So. 101, 
115 Fla. 436. 

Ill.—Johnston v, Cosby, 29 N.E,2d 
60S, 374 Ill. 407—Sueske v. Scho¬ 
field. 28 N.E.2d 138, 306 Ill.App. 80, 
affirmed 34 N.E.2d 399, 376 Ill. 
431. 

Md.—Reese v. Reese, 58 A.2d 643, 190 
Md. 311. 

N.J.—Tompkins v. Pryor, 60 A.2d 
SOI, 142 N.J.Eq. 523. 

Pa,—In re Lewis’ Estate, 37 A,2d 
482, 349 Pa. 571—In re Warren’s 
Estate, 183 A. 396, 320 Pa. 112, 
104 A.L.R. 1345—In re Seaman’s 
Estate, Orph., 18 Northumb-Leg.J. 
86 . 

Tenn.—Russell v. Jackson, 113 S.W. 
3d 76, 21 Tenn.App, 512. 

Tex.—^Hunt v. Carroll, Civ.App., 157 
S.W.Sd 429, error dismissed Car- 
roll V. Hunt, 168 S.W.2d 238, 140 
Tex. 424. 

Utah.—^Fisher v. Bank of Spanish 
Fork, 74 P.2d 659, 93 Utah 514. 

W.Va.—^Brookover v. Grimm, 190 S.E. 
697, 118 W.Va. 227. 

48 C.J. p 937 note 55. 

Necessity for vesting within pre¬ 
scribed period see infra § 6. 

Postponement of enjoyment of estate 
or interest see infra § 7. 

47. Conn.—^Hill v. Birmingham, 38 
A.2d 604, 131 Conn. 174. 

Ill.—Johnston v. Cosby, 22 N.E.2d 
608. 374 Ill. 407. 

N.H.—Gale v. Gale, 159 A. 122, 85 
N.H. 358. 

N.J.—Tompkins v. Pryor, 60 A.2d 
SOI, 142 N.J.Eq. 523. 

48 C.J. p 938 note 56. 

Date of commencement of period 
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see infra subdivision d of this sec¬ 
tion. 

48. Cal.—In re Harrison’s Estate, 70 
P.2d 522, 22 Cal.App.2d 28. 

Conn.—Alexander v. House, 54 A.2d 
510, 133 Conn. 725—Hill v. Bir¬ 
mingham, 38 A.2d 604, 131 Conn. 
174. 

D.C.—Burdick v. Burdick, D.C., 33 F. 
Supp. 921, reversed on other 
grounds Gertman v. Burdick, 123 
F.2d 924, 75 U.S.App.D.C. 48, 152 
A.L.R. 645, certiorari denied 62 S. 
Ct. 917, 315 U.S. 824, 86 L.Ed. 1220. 
Fla.—Story v. First Nat. Bank & 
Trust Co. in Orlando, 166 So. 101, 
115 Fla. 436. 

Ill.—Sueske v. Schofield, 28 N.E.2d 
138, 306 Ill.App. 80, affirmed 34 N. 

E.2d 399, 376 Ill. 431. 

N.J.—Tompkins v. Pryor, 60 A. 2d 
SOI, 142 N.J.Eq. 523. 

Pa.—In re Lewis’ Estate, 37 A. 2d 
482, 349 Pa. 571—In re Warren’s 
Estate, 182 A. 396, 320 Pa. 112, 
104 A.L.R. 1345—In re Seaman's 
Estate, Orph., 18 Northumb.Leg.J. 
86 . 

Tenn.—Russell v. Jackson, 113 S.W. 

2d 76, 21 Tenn.App. 512. 

Tex.—^Hunt v. Carroll, Civ.App., 157 
S.W.2d 429, error dismissed Car- 
roll V. Hunt, 168 ,S.W.2d 238, 140 
Tex. 424. 

Utah.—Fisher v. Bank of Spanish 
Fork, 74 P.2d 659, 93 Utah 514. 
W.Va.—^Brookover v. Grimm, 190 S. 

E. 697, 118 W.Va, 227. 

48 C.J. p 938 note 57, 

49. Conn.—^Hill v. Birmingham, 38 
A.2d 604, 131 Conn. 174, 

D.C.—^Burdick v. Burdick, D.C., 33 

F. Supp, 921, reversed on other 
grounds Gertman v. Burdick, 123 

F.2d 924, 75 U.S.App.D.C. 48, 162 
A.L.R. 645, certiorari denied 62 
S.Ct. 917, 315 U.S. 824, 86 L.Ed. 
1220. 

Fla.—Story v. First Nat. Bank & 
Trust Co. in Orlando, 156 So. lOl, 
115 Fla. 436. 

Pa.—In re Lewis’ Estate, 37 A.2d 
482, 349 Pa. 571—In re Warren’s 
Estate, 182 A. 396, 320 Pa. 112, 104 
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such period.50 

When Iwes in bemg- form no part of the period 
of suspension or postponement of vesting, the limit 
of time under the rule against perpetuities is twenty- 
one years.^l 

long as legally possible.'^ When a trust or 
estate for the benefit of designated persons then 
living is limited to continue “for as long a period as 
is legally possible,^' or an equivalent provision is 
made, it appears that the courts will consider the 
lives of the designated persons as those intended to 
be selected, and will uphold the interest or estate 
for the period of twenty-one years after the death 
of the survivor of such persons.^2 

b. Lives in. Being 

In the absence of statute, there is no limitation on 
the number of lives in being on which an estate may be 
limited or its vesting postponed without violating the 
rule against perpetuities. 

Where not otherwise provided by statute, there 
is no limitation'on the number of lives in being on 
which an estate may be limited or its vesting post¬ 
poned without violating the rule against perpe¬ 
tuities®^ as long as ^‘the candles are all burning at 
the same time,”®^ for the life of the survivor is but 


§ 4 

a single life.®® While the persons on whose lives 
an estate is limited must be selected by the instru¬ 
ment creating or granting it,®® they need not be 
specifically named, provided they can be ascer¬ 
tained;®'^ and it has been suggested that the fact of 
the death of the last survivor must be capable of 
being made out by reasonable evidence.®® 

The selected lives need not be those of persons 
having an interest in the property,®® although they 
may be such.®® 

A child en ventre sa mh‘e is treated as in being 
within the meaning of the rule.®^ 

The life of a slave to whom freedom was to be 
given on a future contingency®2 or who formed 
the subject of an executory limitation®® was allowed 
to be the life measuring the period within which the 
contingency must have occurred, if at all, with re¬ 
spect to the rule against perpetuities. 

A corporation or joint-stock company cannot con¬ 
stitute a life in being within the rule.®^ 

Lives of animals. A trust for the maintenance 
of certain animals during their lives has been al¬ 
lowed to be good.®® 


A.Li.R. 1345—^In re Seaman’s Es¬ 
tate, Orph., 18 Northumb.Leg’.J. 86. 

Tenn.—Russell v. Jackson, 113 S.W. 
2d 76, 21 Tenn.App. 512. 

W.Va.—Brookover v. Grimm, 190 S.E. 
697, 118 W.Va. 227. 

48 C.J. p 938 note 58. 

50. Md.—^Curtis v. Maryland Bap¬ 
tist Union Ass’n, 5 A.2d 836, 176 
Md. 430, 121 A.L..R. 1516. 

N.O.—Mercer v. Mercer, 52 S.E.2d 
229, 230 N.C. 101, 

W.Va.—Post v. Bailey, 159 S.E. 524, 
110 W.Va. 504. 

48 C.J. p 939 note 59. 

Applicability of rule against per¬ 
petuities to vested interests and 
estates see infra §§ 10, 12. 

Necessity of vesting within period 
see infra § 6. 

51. Ala.—Corpus Juris cited in 
Henderson v. Troy Bank & Trust 
Co., 34 !So.2d 835, 841, 250 Ala. 456. 

Conn.—^Alexander v. House, 54 A.2d 
510, 133 Conn. 725. 

Ga.—Corpus Juris cited in Perkins v. 
Citizens & Southern Nat, Bank, 8 
S.R2d 28, 32, 190 Ga. 2S“~-Corpus 
Juris cited in Murphy v. Johnston, 
8 S.E.2d 23, 26, 190 Ga. 23. 

Ill.—Smith V. Renne, 46 N.E.2d 587, 
382 Ill. 26—McKibben v. Pioneer 
Trust & Savings Bank, 6 N.E.2d 
619, 365 Ill. 369. 

Mich.—Gardner v. City Nat. Bank & 
Trust Co., 255 N.W. 587, 267 Mich. 
270. 

Tex,—Corpus Juris cited in Hender¬ 
son V. Moore, 190 S.W.2d 800, 801, 


144 Tex. 398—^Henderson v. Moore, 
Civ.App., 189 S.W.2d 59, affirmed 
190 S.W.2d 800, 144 Tex. 398. 

48 C.J. p 939 note 60. 

52, U.S.—Pitchie v. Brown, Hawaii, 
29 S.Ct. 106, 211 U.S. 321, 53 L.Ed, 
202 . 

48 C.J. p 940 note 61. 

53, Ill.—Chicago Title & Trust Co. 
V. Shellaberger, 77 N.E.2d 675, 399 
Ill. 320. 

Pa.—In re Friday’s Estate, 170 A. 

123, 313 Pa. 328, 91 A.KR. 766. 

48 C.J. p 940 note 62. 

Statutory changes see infra §§ 38- 
71. 

54, Pa.—^In re Warren's Estate, 182 
A. 396, 320 Pa. 112, 104 A.L.R. 
1345. 

48 C.J. p 940 note 63. 

55, Pa.—^In re Warren’s Estate, su¬ 
pra. 

48 C.J. p 940 note 64, 

56, U.S.—^Fitchie v. Brown, Hawaii, 
29 S.Ct. 106, 211 U.S. 321, 53 L, 
Ed. 202. 

Wash-—^Betchard v. Iverson, 212 P. 
2d 783. 

57, Mass.—B. M. C. Durfee Trust 
Co. V. Taylor, 89 N.E.2d 777, 325 
Mass. 201.- 

Pa.—^In re Friday’s Estate, 170 A. 

123, 313 Pa. 328, 91 A.L..R. 766. 
Tex.—^Sims v. McMullan, Civ.App., 
22 S.W.2d 313, reversed on other 
grounds, Com.App., McMullan v. 
Sims, 37 S.W.2d 141. 
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Wash.—^Betchard v. Iverson, 212 P. 
2d 783. 

48 C.J. p 940 notes 66, 67. 

58, U.S.—^Fitchie v. Brown, Hawaii, 
29 S.Ct. 106, 211 U.S. 321, 53 L.Ed. 
202 . 

48 C.J. p 940 note 68. 

59, Ill.—Chicago Title & Trust Co. 

V. Shellaberger, 77 N.E.2d 675, 399 
Ill. 320. 

Mass.—B. M. C. Durfee Trust Co. v. 
Taylor, 89 N.E.2d 777, 325 Mass. 
201 . 

Pa.—^In re Friday's Estate, 170 A. 

123, 313 Pa. 328, 91 A.L.R. 766. 

48 C.J. p 941 note 69. 

60, Mich.—De Freese v. Lake, 67 N. 

W. 505, 109 Mich, 415, 63 Am.S.R, 
584, 32 L.R.A. 744. 

48 C.J. p 941 note 70. 

61, Del.—Equitable Trust Co. v. Mc- 
Comb, 168 A. 203, 19 Del.Ch. 387. 

48 C.J. p 941 notes 71, 72. 

Without being posthumous, un¬ 
born child may be in being within 
rule against perpetuities.—^Equitable 
Trust Co, V. McComb, supra. 

62, U.S.—Williams v. Ash, D.C., 1 
How. 1, 11 L.Ed. 25. 

63, Md.—Biscoe v. Biscoe, 6 Gill & 
J. 232. 

48 C,J. p 941 note 74. 

64, U.S.—Pitchie v. Brown, Hawaii, 
29 S.Ct. 106, 211 U.S. 321, 53 L.Ed. 
202 . 

65, Eng.—In re Dean, 41 Ch.D. 552. 
48 C.J. p 941 note 77. 



§§ 4-6 


PERPETUITIES 


70 C.J.S. 


c. Period of Gesstation 

In computing the time to which the vesting of a 
future estate may be postponed under the rule against 
perpetuities, the period of gestation may be added, pro¬ 
vided gestation is in fact taking place. 

It is often said that a future interest, under the 
rule ag'ainst perpetuities, must vest within, or its 
vesting may be postponed until, twenty-one years 
and nine or ten months, or the period of gestation, 
after a life or lives in being.®® The period of gesta¬ 
tion, however, cannot be added in computing the 
time to which the vesting of a future interest may 
be postponed unless gestation is in fact then taking 
place.®*^ On the other hand, more than one period 
of gestation may be added in computing such time 
if it is in fact taking place.®^ It would, therefore, 
seem more accurate to state that, in computing the 
time within which future interests must vest, or for 
which their vesting may be postponed, periods of 
gestation are excluded. 

d. Date of Cominenceinent of Period 

The period within which an estate or interest must 
vest under the rule against perpetuities commences, in 
the case of creation by deed, when the deed becomes 
operative, and, in the case of creation by will, at the 
death of the testator. 

The period within which an estate or interest must 
vest or for which its vesting may be postponed, 
being stated by the rule against perpetuities with 
reference to the creation of the interest, commences, 
in the case of creation by deed, when the deed be¬ 
comes operative,*^® which is usually at the date of 


the delivery of the deed,7i and, in the case of 
creation by will, at the death of the testator.*^^ 

§ 5. Requirements of Rule 
The requirements of the rule against perpetuities 
are discussed infra §§ 6-8. 

Examine Pocket Parts for later cases* 

§ 6. - Vesting 

a. Necessity of vesting within permit¬ 

ted period 

b. Ascertainment of beneficiaries 

c. Possibility of issue 

a. Necessity of Vesting within Permitted Period 

(1) In general 

(2) Alternative contingencies 

(1) In General 

(a) General principles 

(b) Possibility of nonvesting 

(a) General Principles 

An interest or estate must be so limited that It wiii 
necessarily and in all possible contingencies vest, if at 
ali, within the limits prescribed by the rule against per¬ 
petuities. 

In order to satisfy the requirements of the rule 
against perpetuities, an interest or estate ordinarily 
must be so limited that it will necessarily and in all 
possible contingencies vest, if at all, within the 
limits thereby prescribed^® 


66. U.S.—^U. S. V. 15,883.55 Acres of 
Land in Spartanburg County, S'. C., 
D.C.S.C., 54 F.Supp. 84&. 

Del.—^Equitable Trust Co. v. Mc- 
Comb. 168 A. 203, 19 Del.Cli. 387. 
R.I.—Rhode Island Hospital Trust 
Co. V. Granger, 165 A. 358, 51 R. 
I. 401. 

Tex.—^Henderson v. Moore, Civ.App., 
189 S.W.2d 59, affirmed 190 S.W. 
2d 800, 144 Tex. 398. 

48 C.J. P 941 note 79. 

Unborn child as life in being see 
supra § 4 b. 

67. Del.—^Equitable Trust Co. v. Mc- 
Comb, 168 A. 203, 19 Del.Ch. 387. 

48 C.X p 941 note 80. 

6S. Md.—Tilghman v. Frazer, 59 A. 
2d 781, opinion supplemented 62 A, 
2d 596. 

48 C.X P 942 note 81. 

69. Kan.—Lasnier v. Martin, 171 P. 
645, 102 Kan. 551. 

70. Md.—^Ryan v. Ward, 64 A. 2d 
258. 

Time when deed takes effect see 
Deeds §§ 53 a, 94. 

Validity of future interest deter¬ 
mined by circumstances existing 


at date of its creation see infra § 
6 a (1) (a). 

71. Tenn.—Corpus Juris cited in 
Hassell v. Sims, 141 S-W.2d 472, 
476, 176 Tenn. 318. 

48 C.X p 942 note 85. 

Remoteness measured :from date of 
deed 

However, it has been stated that 
in case of a deed remoteness is 
measured from its date.—McCreary's 
Estate V. Pitts, 47 A.2d 235, 354 Pa. 
347—^In re Miller's Trust, 48 Pa,Dist. 
& Co. 659. 

72. Fla.—Story v. First Nat. Bank 
& Trust Co. in Orlando, 156 So. 
101, 115 Fla. 436. 

Ill.—^Johnston v. Cosby, 29 N.E.2d 
608, 374 Ill. 407. 

Md-—Ryan v. Ward, 64 A.2d 258. 
Mass.—^Fiduciary Trust Co. v. Mish- 
on, 75 N.E.2d 3, 321 Mass. 615— 
Springfield Safe Deposit & Trust 
Co. V. Ireland, 167 N.E. 261, 268 
Mass. 62, 64 A.L.R. 107l. 

Mich.—Gardner v. City Nat. Bank & 
Trust Co., 255 N.W. 587, 267 Mich. 
270. 

N.H.—Gale V. Gale, 159 A. 122, 85 N. 
H. 358. 
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Pa.—^In re Miller's Trust, 48 Pa.Dist. 
& Co. 659—In re Rocap's Estate, 39 
Pa.Dist. & Co. 618—^In re Seaman’s 
Estate, Orph., 18 Northumb.Leg.X 
86 . 

Tenn.—Hassell v. Sims, 141 S.W. 2d 
472, 176 Tenn. 318. 

Tex.—Rust V. Rust, Civ.App., 211 S. 
W.2d 262, affirmed 214 S.W.2d 462, 
147 Tex. 181—Henderson v. Moore, 
Civ.App., 189 S.W.2d 59, affirmed 
190 S.W.2d 800, 144 Tex. 398. 

48 C.X p 942 note 86. 

Time from which will speaks see the 
C.XS. title Wills §§ 629-631, also 
69 C.X p 126 note 52 et seq. 

73. U.S.—Blackhurst v. Johnson, C. 

C.A.MO., 72 F,2d 644. 

Cal.—^In re Sahlender's Estate, 201 P. 
2d 69, 89 Cal.App.2d 329—Dallapi 
V. Campbell, 114 P.2d 646, 45 Cal. 
App.2d 541. 

Del.—Equitable Trust Co, v. Mc- 
Comb, 168 A, 203, 19 Del.Ch, 387. 
D.C.—Lewis V. Cockrell, D.C., 80 F. 
Supp. 380. 

Ill.—^Smith V. Renne, 46 N.E.2d 587, 
382 Ill. 26—Thomas v. Pullman 
Trust & Savings Bank, 21 N.E.2d 
897, 371 Ill. 577—Millikin Nat. 
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The question of remoteness, except, to a limited 
extent, in the case of a limitation on alternative 
contingencies, discussed infra subdivision a (2) of 
this section, and in that of the exercise of a power 
of appointment, infra § 24, is to be determined by 
reference to possible, not actual, events,which is 
to say, to the remotest time at which, in any event 
or circumstance possible at its creation, and without 
regard to what actually happens, a devise or limita¬ 
tion might take effect.'^^ 

If an interest is not good at its creation no subse¬ 
quent accident or occurrence can make it so;*^® the 
validity of a limitation is accordingly to be deter¬ 
mined under the circumstances then existing,"^and 
the certainty that it will vest within the permitted 
period, if at all, must be discernible at that date.*^^ 


While the validity of a future estate is determined 
by possible contingencies, and not by actual happen¬ 
ings after its creation, a limitation of an estate 
which, under the particular circumstances existing 
at the creation of the estate, will necessarily vest, 
if ever, within the period of the rule against per¬ 
petuities is not obnoxious to the rule because un¬ 
der other circumstances a possibility of remoteness 
w^ould have existed 

(b) Possibility of Nonvesting 

A possibility that a future interest may not vest 
within the limits of the rule against perpetuities renders 
it invalid. 

It is not sufficient that a future interest may or 
probably will vest within the limits of the rule 
against perpetuities,S0 nor, on the other hand, is it 


Bank of Decatur v. Wilson, 174 N". 
E. 857, 343 Ill. 55, 75 A.KR. 117— 
■City Nat. Bank & Trust Co. of 
Evanston v. White, 169 N.E. 197, 
337 Ill. 442—^Walliser v. Northern 
Trust Co. of Chicag-o, 87 N.E.2d 
129, 338 Ill.App. 263—Leonard v. 
Chicago Title & Trust Co., 18 N. 
E.2d 706, 298 Ill.App. 187. 

Iowa.—Bankers Trust Co. v. Garver, 
268 N.W. 568, 222 Iowa 196—Jor¬ 
dan V. Woodin, 61 N.W. 948, 93 
Iowa 453. 

Kan.—McEwen v. Enoch, 204 P.2d 
736, 167 Kan. 113—Watrous v. 

Limbocker, 33 P.2d 938, 140 Kan. 
154. 

Ky.—Letcher’s Trustee v. Letcher, 
194 S.W.2d 984, 302 Ky. 448. 

Md.—Reese v. Reese, 58 A.2d 643, 
190 Md. 311—Safe Deposit & Trust 
Co. of Baltimore v. Sheehan, 179 
A. 536, 169 Md. 93. 

Mass.—^Springfield Safe Deposit & 
Trust Co. V. Ireland, 167 N.E. 261, 
268 Mass. 62, 64 A.L.R. 1071. 
Mich.—Gardner v. City Nat. Bank & 
Trust Co., 255 N.W. 587, 267 Mich. 
270. 

Mo.—St. Louis Union Trust Co. v. 
Bassett. 85 S.W.2d 569, 337 Mo. 
604, 101 A.L.R. 1266—Trautz v. 

Lemp, 46 S.W.2d 135, 329 Mo. 580. 
Neb,—Tiehen v, Hebenstreit, 42 N. 

W.2d 802. 152 Neb. 753. 

N.J.—Scarborough v. Scarborough, 
34 A.2d 791, 134 N.J.Eqi. 201— 

Schumacher v. Howard Sav. Inst., 
15 A.2d 107, 128 N.J.Eq. 56, af¬ 
firmed 23 A.2d 581, 131 N.J.Eq. 211 
—Clark V. Union County Trust 
Co., 12 A.2d 365, 127 N.J.Eq. 221. 
N.C.—^Mercer v. Mercer, 62 S.B.2d 
229, 230 N.C. 101—'American Trust 
Co. V. Williamson, 46 S.E.2d 104, 
228 N.C. 458. 

Okl.—^In re Walker’s Estate, 66 P.2d 
88, 179 Okl. 442. 

Or.-Stein v. U, S. Nat. Bank of 
Portland, 108 R2d 1016, 165 Or. 
518—Gratton v. Gratton’s Estate, 
283 P. 747, 133 Or. 65. 


Pa.—In re Lockhart’s Estate, 159 A. 
874, 306 Pa. 394—Endsley v. Hag- 
ey, 151 A. 799, SOI Pa. 158—In re 
Buelens’ Estate, Orph., 26 Erie Co. 
309. 

R.I.—Industrial Trust Co. v. Elynn, 
60 A.2d 851, 74 R.I. 396. 

Tenn.—^Russell v. Jackson, 113 S.W. 

2d 76, 21 Tenn.App. 512. 

Tex.—^Norman v. Jenkins, Civ.App., 
73 S.W.2d 1051, error refused. 
Wash.—Betchard v. Iverson, 212 P. 
2d 783—^Bank of California v. 
Ager, 109 P.2d 648, 7 Wash.2d 179. 
W.Va.—^Brookover v. Grimm, 190 S. 

E. 697, 118 W.Va. 227. 

48 C.J. p 942 note 90. 

Applicability of rule against per¬ 
petuities to vested interests or es¬ 
tates see infra §§ 10, 12. 
Possibility of remote appointment 
under power see infra § 24. 

Time within which interest or estate 
must vest see supra § 4. 

Vested estates generally see Estates 
§ 5. 

’’Vesting” defined see the C.J.S. def¬ 
inition Vest, also 67 C.J. p 238 
note 44 et seq. 

74. Del.—Security Trust Co. v. 
Cooling, 42 A.2d 784, 28 Del.Ch. 
303. 

Ky.—^Letcher’s Trustee v. Letcher, 
194 S.W.2d 984, 302 Ky. 448—Mad¬ 
dox V. Keeler, 177 S.W.2d 568, 296 
Ky. 440, 162 A.L.R. 578. 

Md.—^Ryan v. Ward, 64 A.2d 258— 
Tilghman v. Frazer, 59 A.2d 781, 
opinion supplemented 62 A.2d 596 
—^Vickery v. Maryland Trust Co.. 
52 A.2d 100, 188 Md. 178—Perkins 

V. Iglehart, 39 A. 2d 672, 183 Md. 
520, 

Mass.—Springfield Safe Deposit & 
j Trust Co. V, Ireland, 167 N.E, 261, 
268 Mass. 62, 64 A,L.R. 1071. 

S Mo.—CrOrpttS Juris cited in St. Louis 
I Union Trust Co. v. Bassett, 85 S. 

W. 2d 669, 678, 337 Mo. 604, 101 
A.L.R. 1266. 

Pa.—^In re Warren’s Estate, 182 A. 
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396, 320 Pa. 112, 104 A.L.E. 1345 
—^In re Rocap's Estate, Orph., 3^ 
Pa.Dist. & Co. 518—^In re Olm¬ 
sted’s Estate, Orph., 59 Dauph.Co. 
293—In re Newlin’s Estate, Orph., 
98 Pittsb.Leg. J. 187. 

48 C.J. p 943 note 94. 

Court looks forward to what might 
happen, and not backward to what 
did happen. 

Conn.—^White v. Allen, 66 A- 519, 76 
Conn. 185, 189. 

Md.—Snyder’s Estate v. Denit, 72 A. 
2d 757—Ryan v. Ward, 64 A.2d 258 
—Reese v. Reese, 58 A.2d 643, 190 
Md. 311. 

75. Vt—In re Peck, 118 A, 627, 96 
Vt. 183. 

48 C.J. p 943 note 95. 

76. S.C.—^Love v. Love, 38 S.B.2d 
231, 208 S.C. 363, 168 A.L.R. 311. 

48 C.J. P 944 note 96. 

77- Ill.—Keefer v. McCloy, 176 N.E. 
743, 344 Ill. 454. 

S.C.—^Love V, Love, 38 S.B,2d 231, 
208 S.C. 363, 168 A.L.R. 311. 

Tex.—Bryson v. Connecticut Gen. 
Life Ins. Co., Civ.App., 196 S.W.2d 
532, error refused—^Henderson v. 
Moore, Civ.App., 189 S.W.2d 59, 
affirmed 190 S’.W.2d 800, 144 Tex. 
398. 

48 C.J. p 944 note 97. 

78. S.C.—^Love v. Love, 38 S.E.2d 
231, 208 S.C. 363, 168 A.L.R. 311. 

48 C.J. P 944 note 98. 

79. N.J.—^Van Riper v. Hilton, 78 
A. 1055, 78 N.J.Eq. 371. 

48 C.J. p 944 note 1. 

80. Cal.—^In re Sahlender's Estate, 
201 P.2d 69. 89 Cal.App.2d 329. 

Del.—Security Trust Co. v. Cooling, 
42 A.2d 784, 28 Del.Ch. 303. 
Hawaii.—Corpus Juris cited iu Man¬ 
ufacturers Life Ins. Co. v. von 
Hamm-Toung Co., 34 Hawaii 288. 
294. 

Ill.—Keefer v. McCloy. 176 N.E. 743, 
344 Ill. 454—Nicol v. Morton, 164 
N.E. 5, 332 Ill. 533. 
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necessary, in order to call for the application of the 
rule, that it will probably or certainly vest beyond 
such limits a possibility that it may do so is 
fatal to its validity.®^ 

(2) Alternative Contingencies 

When a future interest is limited on alternative con¬ 
tingencies, one of which must occur within the period 
prescribed by the rule against perpetuities, and the other 
contingency will or may occur after the expiration of 
such period, the limitation wili or will not take effect 
according to the happening or nonhappening of the form¬ 
er contingency. 

When a future interest or estate is limited on 
alternative contingencies, one of which must occur, 
if ever, within the period specified by the rule 
against perpetuities, and the other contingency will 


or may occur after the expiration of such period, 
the limitation is not to be held invalid pending the 
determination of the event,S3 and it will or will not 
take effect according to the happening or nonhap¬ 
pening of the former contingency.34 

Double contingency distinguished. The principle 
hereinabove stated can be applied, however, only 
where contingencies are stated in the alternative by 
the instrument creating the interest or estate ;35 and, 
subject to some exceptions,33 where a limitation is 
on one contingency, although depending on a two¬ 
fold event, the court will not split it up into two 
contingencies, one good and one bad, so as to give 
effect to the limitation on the ground that the good 
contingency has taken place.37 


Kan.—^McEwen v. Enoch, 204 P.2d 
736, 167 Kan. 119. 

Mo.—St. Louis Union Trust Co. v. 
Bassett, 85 S.W,2d 569, 337 Mo. 
604, 101 A.L.R. 1266. 

IT.C.—^American Trust Co. v. ■Wil¬ 
liamson, 46 S.E.2d 104, 228 K.C. 
458. 

Pa.—In re Tewdairs Estate, Orph., 
57 Montg.Co. 117, reversed on oth¬ 
er grounds 23 A.2d 460, 343 Pa. 
478. 

Tenn.—Corpus Juris quoted in Has¬ 
sell V. Sims, 141 S.W.2d 472, 176 
Tenn. SIS. 

Va.—Claiborne v. Wilson, 192 S.E. 

585, 168 Va. 469. 

48 C.J. P 944 note 2. 

81. Hawaii.—^Manufacturers Life 
Ins. Co. V. von Hamm-Toung Co., 
34 Hawaii 288. 

Tenn.—^Hassell v. Sims, 141 S.W.2d 
472, 176 Tenn. 318. 

48 C.J. p 945 note 3. 

82. U.S.—Smith’s Estate v. Com¬ 
missioner of Internal Revenue, G. 
C.A.3, 140 P.2d 759—U. S. v. 15,- 
883.55 Acres of Land in Spartan¬ 
burg County, S, C., D.C.S.C., 54 P. 
Supp. 849. 

Cal.—^In re Sahlender’s Estate, 201 
P.2d 69, 89 Cal.App.2d 329—Dallapi 
V. Campbell, 114 P.2d 646. 46 Cal. 
App.2d 541, 

Del.—'Security Trust Co. v. Cooling, 
43 A.2d 784, 28 Del.Ch. 303—^Equi¬ 
table Trust Co. V. McComb, 168 A. 
203, 19 Del.Ch. 387. 

Hawaii.—^Manufacturers Life Ins. 
■Co. V. von Hamm-Toung Co., 34 
Hawaii 288. 

Ill.—Chicago Title & Trust Co. v. 
Shellaberger, 77 ]Sr.E.2d 675, 399 
Ill. 320—Smith v. Renne, 46 N.E. 
2d 587, 382 Ill. 26—Keefer v. Mc- 
Cloy, 176 N.E. 743, 244 Ill. 454— 
Ryan v. Beshk, 170 N.E. 699, 339 
Ill. 45—^Nicol V. Morton, 164 IST.E. 
6, 332 III. 533—Leonard v. Chicago 
Title & Trust Co., 18 N.E.2d 706, 
298 IH.App. 187. 

Iowa.—Corpus Juris cited in Bank¬ 


ers Trust Co. V. Garver, 268 N.W. 
568, 571. 222 Iowa 196. 

Ky.—Ford v. Yost, 186 S.W.2d 896. 
299 Ky. 682, 162 A.L.R. 149. 

Mass.—Springfield Safe Deposit & 
Trust Co. V. Ireland, 167 K.E. 261, 
268 Mass. 62, 64 A.L.R. 1071. 

N'.J.—^Coleman House v. City of u4lS- 
bury Park. 19 A.2d 889, 129 N.J. 
Eq. 399—Gillen v. Hadley, 150 A. 
779, 106 N.J.Eq. 286—Marx v. Rice, 
67 A.2d 918, 3 N.J.Super. 581. 

N.C.—Corpus Juris cited in Williams 
V. Williams, 3 S.E.2d 334, 337, 215 
N.C. 730. 

Okl.—In re Walker’s Estate, 66 P.2d 
88, 179 Okl. 442. 

Pa.—In re Yeager’s Estate, 47 A.2d 
813, 354 Pa. 463—In re Lewis’ Es¬ 
tate, 37 A.2d 482, 349 Pa. 571— 
In re Friday’s Estate, 170 A. 123, 
313 Pa. 328, 91 A.L.R. 766—In re 
Scott’s Estate, 152 A. 560, 301 Pa. 
509—^Endsley v. Hagey, 151 A. 799, 
301 Pa. 158—In re Stephan’s Es¬ 
tate, 195 A. 653, 129 Pa.Super. 396 
—In re Yewdall’s Estate, Orph., 57 
Montg.Co. 117, reversed on other 
grounds 23 A.2d 460, 343 Pa. 478— 
In re Rainbow’s Estate, Orph., 93 
Pittsb.Leg.J. 461. 

R, I.—^Rhode Island Hospital Trust 
Co. V. Granger, 155 A. 358, 51 R.L 
401. 

S. C.—Love V. Love, 38 S.E.2d 231, 208 
S.C. 363, 168 A-L.R. 311. 

Tenn.—^Hassell v. Sims, 141 S.W.2d 
472, 176 Tenn. 318. 

Tex.—Brooker v. Brooker, 106 S.W.2d 
247, 130 Tex. 27—Rust v. Rust, 
Civ.App., 211 S.W.2d 262, affirmed 
214 S.W.2d 462, 147 Tex. 181—Bry¬ 
son V. Connecticut General Life 
Ins. Co., Civ.App., 196 S.W.2d 532, 
error refused—^Henderson v. 
Moore, Civ.App., 189 S.W.2d 59, af¬ 
firmed 190 S.W.2d 800, 144 Tex. 
398. 

Va.—Claiborne v. Wilson, 192 S.E. 
585, 168 Va, 469. 

Wash,—Betchard v. Iverson, 212 P. 
2d 783. 

48 C.J. p 945 note 4. 
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83. Ill.—Corpiis Juris quoted in 

Thorne v. Continental Nat. Bank 
& Trust Co. of Chicago, 27 N.E.2d 
302, 304, 305 Ill.App. 222. 

48 C.J. P 945 note 6. 

Alternative powers see infra § 23. 

84. Ill.—Thorne v. Continental Nat. 
Bank & Trust Co. of Chicago, 27 
N.E.2d 302, 305 Ill.App. 222. 

N.Y.—In re Von Deilen’s Will, 278 
N.Y.S. 689, 154 Misc. 877. 

Pa.—^In re Griscom’s Estate, 9 A. 2d 
344, 336 Pa. 419—In re Lippin- 
cott's Estate, 3 A.2d 363, 333 Pa. 
48—^In re Olmsted’s Estate, Orph., 
59 Dauph.Co. 293. 

W.Va.—'Corpus Juris cited in Brook- 
over V. Grimm, 190 S.E. 697, 703, 
118 W.Va. 227. 

48 C.J. p 945 note 7. 

Alternative gift over on failure of 
preceding estate or on contingency 
void for remoteness see Estates § 
122 e. 

85. Ill.—Corpus Juris quoted in 
Thorne v. Continental Nat. Bank 
& Trust Co. of Chicago, 27 N.E.2d 
302, 304, 305 Ill.App. 222. 

48 C.J. p 946 note 8. 

86. U.S.—Halsey v. Goddard, C.C.R. 
I., 86 F. 25. 

48 C.J. p 946 note 11. 

Limitation alternatively effective as 
executory devise or contingent re¬ 
mainder see Estates S 121 b (1) 
(c). 

Occurrence of valid contingency 

Where a limitation was capable of 
taking effect under some circum¬ 
stances as a remainder, in which case 
it w^ould vest within the period of 
the rule, and under other circum¬ 
stances as an executory devise, in 
which case it would he too remote, 
the limitation will be upheld where 
the former contingency has hap¬ 
pened.—^Halsey v. Goddard, supra— 
48 C.J. P 946 note 10. 

87. Ill.—Thorne v. Continental Nat. 
Bank & Trust Co. of Chicago, 27 
N.E.2d 302, 305 Ill.App. 222. 

48 G.J. p 946 note 9. 
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b. Ascertainment of Beneficiaries 

The rule against perpetuities requires that It be 
certain that the particular individuals in whom a future 
estate is to vest will be definitely ascertainable within 
the period fixed by the rule. 

The principle that the contingency on which vest¬ 
ing of an estate or interest is to occur must neces¬ 
sarily happen, if ever, within the period specified 
'by the rule against perpetuities is equally applicable 
to the identification of the person who is to take 
the estate.S 8 The rule does not demand that the 
particular individuals in whom a future estate is to 
vest shall be ascertainable at the creation of the es¬ 
tate,and it is satisfied if it be certain that they 
will be definitely ascertainable within the period by 
it specified but where the beneficiary or bene¬ 
ficiaries of a limitation may possibly not be ascer¬ 
tained within such period the gift is void for re- 
moteness.9i 

c. Possibility of Issue 

Fop the purpose of determining whether an estate or 
interest may possibly vest beyond the expiration of. the 
period specified by the rule against perpetuities, both 


men and women are considered capable of having Issue 
as long as they live. 

In determining whether an estate or interest may 
possibly vest beyond the expiration of the period 
specified by the rule against perpetuities, both men^^ 
and women^S are considered capable of having issue 
as long as they live. 

§ 7. - Possession or Enjoyment 

Where an interest or estate is vested or must vest 
within the period prescribed by the rule against perpetui¬ 
ties, the postponement of the actual possession or enjoy¬ 
ment beyond such period does not render the estate void 
for remoteness. 

The rule against perpetuities, by its terms, relates 
solely to the vesting of estates or interests and is 
not concerned with their possession or enjoyment 
so, if a legal or equitable interest or estate in real 
or personal property is vested or must vest within 
the period prescribed by the rule, the postponement 
of the actual possession or enjoyment beyond such 
period does not render the estate void for remote¬ 
ness,^ ^ although such postponement may be obnoxi- 


88. Pa.—^In re Lilley, 116 A. 392, 
272 Pa. 143, 28 A.L.E.. 366. 

89- Conn.—^Bates v. Spooner, 54 A. 

306, 75 Conn. 601. 

48 'C.J. p 946 note 15. 

90. Conn.—^Bates v. Spooner, supra. 
48 C.J. p 946 note 16. 

91. Kan.—^Beverlin v. First Nat. 
Bank, 98 P.2d 200, 151 Kan. 307, 
155 A.Lr.R. 688. 

48 C.X p 946 note 17, 

92. Ky.—^Letcher’s Trustee v. 
Letcher, 194 S.W.2d 984, 302 Ky. 
448. 

48 C.J. p 947 note 23. 

Presumptions as to possibility of 
procreation see Evidence §§ 121, 
149- 

93. U.S.—^Blackhurst v. Johnson, C. 
C.A.MO., 72 P.2d 644. 

Ky.—^Letcher’s Trustee v. Letcher, 
194 S.W.2d 984, 302 Ky. 448. 

48 C.J. P 947 note 24. 

94. U.S.—McClary v. McClary, C.C. 
A.Okl.. 134 F.2d 455—U. S- v. 15,- 
883.55 Acres of Land in Spartan- 
burg* County, S. C., D.C.S.C., 54 F. 
Supp. 849—^Howell v. Deady, D.C. 
Or., 48 F.Supp. 104. 

Conn.—^Hill v. Birmingham, 38 A. 2d 
604, 131 Conn. 174. 

Fla.—Re im er v. Smith, 142 So. 603, 
105 Fla. 671. 

Ga.—Wright v. Hill, 79 S.E. 546, 140 
Ga. 554. 

Ill.—Harrison v. Kamp, 69 N.B.2d 
261, 395 Ill. 11—Corwin v. Rheims, 
61 N.E.2d 40, 390 Ill. 205—^Wech- 
ter V. Chicago Title & Trust Co., 
52 N.E.2d 157, 385 Ill. Ill—Sueske 
V. Schofield, 34 N,E,2d 399, 376 Ill. 


431—McKibben v. Pioneer Trust & 
Savings Bank, 6 N.E.2d 619, 365 Ill. 
369—Nicol V. Morton, 164 N.E. 5, 
332 Ill. 533. 

Iowa.—^Sisters of Mercy of Cedar 
Rapids V. Lightner, 274 N.W. 86, 
223 Iowa 1049. 

Md.—Reese v. Reese, 58 A.2d 643, 190 
Md. 311. 

Minn.—^Peterson v. Peterson, 23 N. 

W.2d 580, 222 Minn. 208. 

Mo.—St. Louis Union Trust Co. v. 
Kelley, 199 S,W.2d 344, 355 Mo. 924 
—St. Louis Union Trust Co. v. 
Bassett, 85 S.W.2d 569, 337 Mo. 
604, 101 A.L.R. 1266—Trautz v. 
Lemp, 46 S.W.2d 135, 329 Mo. 580. 
N.J.—Scarborough v. Scarborough, 
34 A.2d 791, 134 ' N.J.Eq. 201— 

Schumacher v. Howard Sav. Inst., 
15 A.2d 107, 128 N.J.Eq. 56, af¬ 
firmed 23 A.2d 581, 131 N.J.Elq. 211 
—Clark V. Union County Trust Co., 
12 A.2d 365, 127 N.J.Eq. 221—Cen¬ 
tral Hanover Bank & Trust Co. v. 
Helme, 190 A. 53, 121 N.J.Eq. 406. 
Pa.—In re Wright's Estate, 34 A.2d 
57, 348 Pa. 76—In re Batchelor’s 
Estate, 67 Pa.Dist. & Co. 310—Cor¬ 
pus Juris quoted in In re Howard’s 
Estate, 54 Pa-Bist & Co. 312, 314. 
Tex.—^Rust V. Rust, Civ.App., 211 S. 
W.2d 262, affirmed 214 S.W.2d 462, 
147 Tex. 181—Cbrpus Juris cited in 
Hunt V. Carroll, Civ.App., 157 S.W. 
2d 429, 437, error dismissed Car- 
roll V. Hunt, 168 S.W.2d 238, 140 
Tex. 424. 

Va.—Thomas v. Bryant, 40 S.E.2d 
487, 185 Va. 845, 169 A.L.R. 257. 
Wash.—State ex rel. Everett Trust & 
i Sav. Bank v. Pacific Waxed Paper 
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Co., 157 p.2a 707, 22 Wash.2a 844, 
159 A.L.R. 297—Denny v. Hyland, 
297 P. 1083, 162 Wash. 68. 

W.Va.—Corpus Juris cited in West 
Virginia-Pittsburgh Coal Co. v. 
Strong, 42 S.E.2d 46, 52, 129 W.Va. 
832—Corpus Juris cited in Post v. 
Bailey, 159 S.E. 524, 527, 110 W. 
Va. 504. 

48 C.J. p 947 note 29. 

Trusts for accumulation see infra §§ 
32, 33. 

95. U.S.—U. S. V. 15,883.55 Acres of 
Land in Spartanburg County, S. 
C., D.C.S.C., 54 F.Supp. 849, 

Ala—Corpus Juris cited in Thurlow 
V. Berry, 25 So.2d 726, 729, 247 
Ala. 631. 

Colo.—Smith v. U. S. Nat. Bank of 
Denver, 207 P.2d 1194, 120 Colo. 
167—Corpus Juris cited in In re 
Schleier’s Estate, IS P.2d 273, 
275, 91 Colo. 172. 

Conn.—^Hill v. Birmingham, 38 A. 2d 
604. 131 Conn. 174. 

Fla—Story v. First Nat. Bank & 
Trust Co., in Orlando, 156 So. 101, 
115 Fla. 436—Reimer v. Smith, 142 
So. 603, 105 Fla 671. 

Ill.—Chicago Title <2s Trust Co. v. 
Shellaberger, 77 N,E.2d 675, 399 
Ill. 320—McKibben v. Pioneer 
Trust & Savings Bank, 6 N.E.2d 
619, 365 Ill. 369—Wills v. South- 
well, 166 N-E. 70, 334 III. 448— 
Nicol V. Morton, 164 N.E. 5, 332 
Ill. 533. 

Md.—Curtis v. Maryland Baptist 
Union Ass’n, 5 A.2d 836, 176 Md. 
430, 121 A.L.R. 1516. 

Mo.—St. Louis Union Trust Co. v. 
Bassett, 85 S.W.2d 569, 337 Mo. 
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ous to other rules of law.® ® 

The time required to convert realty Into perscnaU 
fy, where such conversion is directed, will not render 
an otherwise valid limitation void for remoteness, 
since it postpones only the possession and not the 
vesting of the beneficial interest.®*^ 

§ 8. - Continuance and Termination 

The rule against perpetuities relates only to the 
vesting of estates and interests, and not to their dura¬ 
tion or ending. 

The rule against perpetuities, as appears by its 
statement, relates only to the vesting of estates and 
interests, and not to their duration or ending.®® Con¬ 
sequently, if an estate must vest, if ever, within 
the period specified by the rule, it is immaterial, on 
the question of remoteness, how long it continues®® 
or when, if ever, it terminates;^ and it may be so 
limited as to be determined on the happening of any 
event, however remote,^ 

§ 9. Interests Subject to Rule 

The interests subject to the rule against perpe¬ 
tuities are discussed generally infra '§ 10. Whether 
present interests are subject to the rule is considered 
infra § 11, and whether future interests are within 


the rule, infra §§ 12, 13. 

Examine Pocket Parts for later cases. 

§ 10. -Scope of Rule and Nature of In¬ 

terests in General 

The rule against perpetuities applies to both real and 
personal property and to both legal and equitable In¬ 
terests which are not vested; but It does not apply to 
vested estates or Interests or to mere personal contracts 
which do create or transfer any right of property. Ex¬ 
cept as to a limitation over from one charity to another, 
the rule applies to a charitable gift while it remains 
contingent and executory. 

As judicially noted, there is some confusion 
among the authorities as to the meaning and scope 
of the rule against perpetuities.® One view is that 
a violation of the rule occurs only when the situa¬ 
tion of the property is such that no one can sell or 
convey it until after the lapse of the period provided 
by law,4 or, in other words, no future estate which 
can be released is too remote under the rule.® This 
view is based on the theory that the rule against per¬ 
petuities is a prohibition of restrictions which sus¬ 
pend the power of alienation beyond the period spec¬ 
ified by the rule;® and the statutes of several of 
the states relating to perpetuities are founded on 
it.7 Another view is that a future interest is too 


604, 101 A.I 1 .R. 1266—-Trautz v. 
Lemp, 46 S.W.2d 135. 329 Mo. 580. 

N.J.—‘Camden Safe Deposit & Trust 
Co. V. Scott, 189 A. 653, 121 -NT-J. 
Eq. 366, 110 A.D.R. 1442. 

Pa,—^In re Bilyeu’s Estate, 29 A.2d 
516, 346 Pa. 134—In re Trainer’s 
Estate, 65 Pa.Dlst. & Co. 187. 

Tex,—-Henderson v. Moore, Civ.App., 
189 iS.W.2d 59, affirmed 190 S.W.2d 
800, 144 Tex. 398. 

48 C.J. p 947 note 29. 

Period within which estates must 
vest see supra § 4. 

Vested future estates as within rule 
against perpetuities see infra § 12. 

“Vesting in interest’' and “vesting 
in possession" distinguished see 
Estates § 5. 

96. Tex.—Moore v. Sellers, Civ.App., 
201 S.W.2d 248. 

48 C.J. p 94S note 30. 

97. Conn,—^Bates v. Spooner, 54 A. 
305, 75 Conn. 501. 

IST.Y.—^Hope V. Brewer, 32 N'.E. 558, 
136 N.Y. 126, 18 L..R.A. 458. 

Equitable conversion generally see 
Conversion § 1 et seq. 

98. Conn.—Wilbur v. Portland Trust 
Co., 1S6 A. 499, 121 Conn. 535. 

D.C.—Shoemaker v. Newsman, 65 E. 
2d 208, 62 APP.D.C. 120, 89 A.L.R. 
1034, certiorari denied 54 S.Ct. 72, 
290 U.S. 656, 78 D.Ed. 568. 

Fla.—Story v. First Nat Bank 
Trust Co., in Orlando, 156 So. 101, 
115 Fla. 436, I 


Ill.—^Ashmore v. Newman, 183 N.E. 
1, 350 Ill. 64—Bear v. Millikin 
Trust Co., 168 N.E, 349, 336 Ill. 
366, 73 A.D.R. 173. 

Me.—^First Nat. Bank v. De Wolfe, 
188 A. 283, 134 Me. 487. 

Md.—^Vickery v. Maryland Trust Co., 
53 A.2d 100, 188 Md. 178—Safe De¬ 
posit & Trust Co. of Baltimore v. 
Sheehan, 179 A 526, 169 Md. 93. 
Pa.—In re Devereaux’s Estate, 48 
Pa.Dist. & Co. 491, appeal quashed 
46 A.2d 168, 353 Pa. 560. 

R.I.—Bliven v. Borden, 185 A. 239, 
56 R.I. 283. • 

Tenn.—City of Chattanooga v. Ten¬ 
nessee Electric Power Co., 112 S. 
W.2d 385, 172 Tenn. 524—Tramell 

V. Tramell, 35 iS.W.2d 574, 162 
Tenn. 1. 

Tex.—^Hunt v. Carroll, Civ.App., 157 
S.W.2d 429, error dismissed Car- 
roll V. Hunt, 168 S.W.2d 238, 140 
Tex. 424—Corpus Juris cited in 
Norman v. Jenkins, Civ.App., 73 S. 

W. 2d 1051, 1053, error refused. 

48 C.J. p 948 note 33. 

Duration of trusts see infra | 27. 
Rule against perpetuities stated see 
supra § 3. 

Vested interests as subject to rule 
against perpetutities see infra § 
10 . 

99. HI.—^Ashmore v. Newman, 183 
N.E. 1, 350 Ill. 64. 

Iowa.—In re Trimble’s Estate, 14 N- 
W.2d 673, 234 Iowa 994, 
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Tex.—'Corpus Juris cited ia Hunt v. 
Carroll, Civ.App., 157 S.W.2d 429, 
436, error dismissed Carroll v. 
Hunt, 168 S.W.2d 238, 140 Tex. 
424. 

48 C.J. p 948 note 35. 

Lease for any term see infra § 11. 
Period of postponement of vesting 
see supra § 4. 

1. Mo.—Corpus Juris cited in St. 
Louis Union Trust Co. v. Kelley, 
199 S.W.2d 344, 350, 355 Mo. 924. 

48 C-J. p 948 note 36, p 949 note 37. 

2. Conn.—Wilbur v. Portland Ti-ust 
Co., 186 A. 499, 121 Conn. 535. 

48 C.J. p 949 note 37. 

Estates on condition subsequent 
generally see Estates § 20 b (3). 

3. W.Va,—Woodall v. Bruen, 85 S. 
E. 170, 76 W.Va, 193. 

48 C.J. p 949 note 38. 

4- Mo.—Noel V. Hill, 138 S.W. 364, 
158 Mo.App. 426. 

48 C.J. p 949 note 39. 

5. Pla.—^Reid v. Barry, 112 So. 846, 
93 Fta. 849. 

48 C.J. p 949 note 40, 

6- Cal. — ^Morrison ▼, Rossignol, K 
Cal. 64. 

Wis.^—Becker v. Chester, 91 N.W. 87, 
650, 115 Wis. 90. 

7- Wis.—Becker v. Chester, supra. 
48 C.J. p 949 note 43. 

Statutes governing suspensions of 
alienability or ownership and 
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remote, notwithstanding the holders of the respec- tel interests, and to both legal and equitable mter- 
tive rights have it within their power to combine ests therein,ii however created.12 
them and convey the property, if it may not vest 

within the period fixed by the rule.8 Vested estates or interests. The rule against per- 

Nature of interests generally. The rule against applies only to contingent estates or inter¬ 
perpetuities is applicable alike to real and personal ests which will vest, if at all, in the future,^® and 

property,® including terms for years and other chat- not to vested estates or interests,!^ even though de- 


postponement of vesting see infra 
§§ 43-71. 

8. W.Va.—^^Starcher v. Duty, 56 S.E. 
524, 61 W.Va. 373, 123 Am.S.R. 

990, 9 L.R.A..N.S., 913. 

48 C.J. P 950 note 46. 

9- U.S.—Warner & Swasey Co. v. 
Rusterholz, D.C.Minn., 41 F.Supp. 
498. 

Ala.—Ramage v. First Farmers & 
Merchants Nat. Bank of Troy, 30 
So.2d 706, 249 Ala. 240. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Sheehan, 179 A. 536, 
169 Md. 93. 

Mo.—St. Louis Union Trust Co. v. 
Kelley, 199 S.W.2d 344, 355 Mo. 
924— Corpus Juris cited iu St. 
Louis Union Trust Co. v. Bassett, 
85 iS.W.2d 569, 578, 337 Mo. 604, 
101 A.L.R. 1266. 

N.J.—Scarborough v. Scarborough, 
34 A.2d 791, 134 N.J.Bq. 201—Red¬ 
mond V. New Jersey Historical So¬ 
ciety, 28 A.2d 189, 132 N.J.Eq. 464 
—Schumacher v. Howard Sav. 
Inst, 15 A.2d 107, 128 N.J.Eq. 66, 
affirmed 23 A.2d 581, 131 N.J.Eq. 
211—Clark v. Union County Trust 
Co., 12 A.2d 365, 127 N.J.Eq. 221. 
Tenn.—^Russell v. Jackson, 113 S.W. 

2d 76, 21 Tenn.App. 512. 

48 C.J. p 950 note 49. 

Buie against restraint on alienation 
At common law, personal proper¬ 
ty, as well as realty, was subject 
to rule against restraints on aliena¬ 
tions.—Reimer v. Smith, 142 So. 603, 
105 ‘Fla. 671. 

10- Ill.—^Johnson v. Preston, 80 N. 
E. 1001, 226 III. 447, 10 L.R.A„N.S., 
664. 

48 C.J. p 960 note 60. 

Covenants for renewal of lease see 
infra § 11. 

11 - U.S.—Blackhurst v, Johnson, C. 
C.A.MO., 72 P.2d 644. 

Kan.— Corpus Juris cited in McEwen 
V. Enoch, 204 P.2d 736, 739, 167 
Kan. 119—^Beverlin v. First Nat. 
Bank, 98 P.2d 200, 151 Kan. 307, 
155 A.L.R. 688. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Sheehan, 179 A. 536, 
169 Md. 93. 

Mo.—St. Louis Union Trust Co. v. 
Kelley, 199 S.W.2d 344, 355 Mo. 
924—St. Louis Union Trust Co. v. 
Bassett, 85 S.W.2d 669, 337 Mo. 
604, 101 A.L.R. 1266. 

N.J.—Scarborough v. Scarborough, 
34 A.2d 791, 134 N.J.Eq. 201— 


Schumacher v. Howard Sav. Inst., 
15 A.2d 107, 128 N.J.Eq. 56, af¬ 
firmed 23 A.2d 581, 131 N.J.Eq. 211 
—Clark V. Union County Trust 
Co., 12 A.2d 365, 127 N.J.Eq. 221. 
Tex.—Corpus Juris cited in Norman 
V. Jenkins, Civ.App., 73 S.W.2d 
1051, 1053, error refused. 

48 C.J. p 950 note 61. 

Trusts see infra §§ 26-34. 

12. HI.—Dwyer v. Cahill, 81 N.E. 
1142, 228 Ill. 617. 

48 C.J. p 950 note 52. 

13. Cal.—^Dallapi v. Campbell, 114 
P.2d 646, 45 Cal.App. 541. 

Ill.—^Harrison v. Kamp, 69 N.E.2d 
261, 395 Ill. 11—Wechter v. Chi¬ 
cago Title & Trust Co., 52 N.E.2d 
157, 385 Ill. Ill—McKibben v. 

Pioneer Trust & Savings Bank, 6 
N.E.2d 619, 365 Ill. 369. 

Pa.—In re Lippincott's Estate, 3 A. 
2d 363, 333 Pa. 48—^In re Friday’s 
Estate, 170 A. 123, 313 Pa. 328, 91 
A.L.R. 766—^In re Schmick's Es¬ 
tate, Orph., 35 Berks Co.L.J. 131. 
Tex.—^Kennedy v. McMullen, Civ. 

App., 39 •S.W.2d 168, error refused. 
Wash.—State ex rel. Everett Trust 
& Sav. Bank v. Pacific Waxed Pa¬ 
per Co., 157 P.2d 707, 22 Wash.2d 
844, 159 A.L.R. 297—Bank of Cali¬ 
fornia V. Ager, 109 P.2d 548, 7 
Wash,2d 179—Denny v. Hyland, 
297 P. 1083, 162 Wash. 68. 

48 C.J. p 951 note 58. 

14. U.S.—^McClary v. McClary, C.C. 
A.Okl., 134 F.2d 455—Blackhurst 
V. Johnson, C.C.A.Mo., 72 F.2d 644. 

Ala.—^Henderson v. Troy Bank & 
Trust Co., 34 So.2d 835, 250 Ala. 
456. 

Cal-—^Dallapi v. Campbell, 114 P.2d 
646, 45 Cal.App.2d 541. 

Conn.—^Wilbur v. Portland Trust 
Co., 186 A. 499, 121 Conn. 535. 

Fla.—^Reimer v. Smith, 142 So. 603, 
105 Fla. 671. 

Ill.—Chicago Title & Trust Co. v. 
Shellaberger, 77 N.E.2d 675, 399 
Ill. 320—Harrison v. Kamp, 69 N. 
E.2d 261, 395 Ill. 11—Corwin v. 
Rheims, 61 N.E.2d 40, 390 Ill. 205 
—Wechter v. Chicago Title & 
Trust Co., 52 N.E.2d 157, 385 Ill. 
Ill—McKibben v. Pioneer, 6 N.E. 
2d 619, 365 Ill. 369—Wills v. 

Southwell, 166 N.E. 70, 334 Ill. 

I 448. 

I lowa.^—Bankers Trust Co. v. Garver, 

I 268 N.W. 568, 222 Iowa 196. 

I Kan.—Beloit Bldg. Co. v. Quinn, 66 
I P.2d 549, 145 Kan. 507. 
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Me.—^First Nat. Bank v. De Wolfe, 
ISS A. 283, 134 Me. 487. 

Md.—Curtis v. Maryland Baptist 
Union Ass’n 5 A.2d 836, 176 Md. 
430, 121 A.L.R. 1516. 

Mass.—^Worcester County Trust Co. 
V. Marble, 55 N.B.2d 446, 316 Mass. 
294. 

Mich.—Rodey v. Stotz, 273 N.W. 404, 
280 Mich. 90. 

N.T.—^In re Sherman's Will, 71 N.T. 
S.2d 492. 

Pa.—In re Lippincott’s Estate, 3 A. 
2d 363, 333 Pa. 48—In re Friday’s 
Estate, 170 A. 123, 313 Pa. 328, 91 
A.L.R. 766—In re Schmick’s Es¬ 
tate, Orph., 35 Berks Co.L.J. 131. 
Tex.—Staley-Wynne Oil Corporation 
V. International Shoe Co., Civ.App., 
91 S.W. 2d 877, error dismissed. 
Wash.—^Bank of California v. Ager, 
109 P.2d 548, 7 Wash.2d 179. 

48 C.J. p 950 note 55. 

Vested equitable interests, wheth¬ 
er of realty or of personalty, are not 
subject to rule against perpetuities. 
—Shoemaker v. Newman. 65 P.2d 
208, 62 App.D.C. 120, 89 A.L.R. 1034, 
certiorari denied 54 S.Ct. 72, 290 U. 
S. 656, 78 L.Ed. 568. 

Immediate vesting 

(1) Where the property involved 
vests at once, the rule against per¬ 
petuities is not applicable. 

Nev.—Tsirikos v. Hatton, 116 P.2d 
189, 61 Nev. 78. 

N.Y.—In re Fletcher’s Estate, 19 N. 
E.2d 794, 280 N.T. 86, motion de¬ 
nied 21 N.E.2d 623, 280 N.T. 800. 
Wash.—^In re Quick’s Estate, 206 P. 
2d 489, 33 Wash.2d 568. 

(2) This is true even though en¬ 
joyment is postponed.—^Smith v. U. 
S. Nat. Bank of Denver, 207 P.2d 
1194, 120 Colo. 167. 

(3) A mineral deed conveying an 
estate which vests immediately is 
not subject to the rule against per¬ 
petuities.—Chicago, Wilmington & 
Franklin Coal Co. v. Minier, D.C. 
Ill., 40 F.Supp. 316, affirmed, C.C.A., 
127 F.2d 1006, certiorari denied 
Howell V. Chicago, Wilmington & 
Franklin Coal Co„ 63 S.Ct. 74, 317 
U.S. 669, 87 L.Ed. 538, 

(4) Where such mineral deed 
passes a right to use as much of the 
surface as is necessary, a provision, 
unlimited as to time, that when the 
grantee selects and uses a part of 
the surface he shall pay therefor at 
a specified rate per acre does not 
violate the rule against perpetuities. 
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feasible,and the character of an interest as vested 
or contingent is, therefore, a primary considera- 
tion.16 A true vested interest is never obnoxious 
to the rule against perpetuities but, as discussed 
infra § 16, the rule may be applicable in the case of 
a limitation to a class, notwithstanding a technical 
vesting in existing members of the class, where the 
class is open to allow the subsequent inclusion of 
other persons. 

Dozver and curtesy. Dower and curtesy are ap¬ 
parently not subject to the rule against perpe- 
tuities.^S 

Easements. The rule against perpetuities may be 
applicable to an easement^^ where the grant thereof 
is subject to a condition precedent, as discussed infra 
§ 13, but not where the easement is created in 


praesenti, infra § 11. 

Contractual rights. The rule against perpetuities 
is one of property only, and has no application to 
mere personal contracts which do not create or 
transfer any right of property.^0 Where, however, 
a contract creates an interest in property which 
could, except for the rule, be enforced by a decree 
for specific performance, such interest is subject to 
the rule.21 

A mortgage, in a jurisdiction in which it is 
deemed not to be a conveyance or transfer of title 
or to confer on the mortgagee any right of posses¬ 
sion, cannot violate the rule against prepetuities.22 

Charitable gifts. In a number of decisions it has 
been stated generally that the rule against perpe¬ 
tuities does not apply to charitable gifts^S or that, 


XJ.S.—Cliicag-o, Wilmington & Frank¬ 
lin Coal Co. V. Herr, C.C.A.I11., 127 
F.2d 1010, followed in Chicago, 
Wilmington & Franklin Coal Co. v. 
Ford, C.C.A.I11., 133 F.2d 610. 

Ill.—Threlkeld v. Inglett, 124 N.E. 
268, 289 Ill. 90. 

(5) The rule against perpetuities 
had no application to grants to elec¬ 
tric companies to use city's streets 
for purpose of erecting poles and 
wires for transmission of electricity, 
where right to use streets granted 
by ordinances vested in companies 
immediately on acceptance by them. 
—City of Chattanooga v. Tennessee 
Electric Power Co., 112 S.W.2d 385, 
172 Tenn. 524. 

Vesting within permissible time 
Where an estate vests, or is bound 
to vest, if at all, within the period 
limited by the rule against perpetui¬ 
ties, the rule is not applicable and is 
not violated. 

Ala.—Ramage v. First Farmers & 
Merchants Nat. Bank of Troy, 30 
So.2d 706. 249 Ala. 240. 

Fla.'—^Porter v. Baynard, 28 So. 2d 
890. 158 Fla. 294. 170 A.L.R. 747, 
certiorari denied Union Trust Co. 
V. Genau, 67 S.Ct 1085, 330 U.S. 
844, 91 L.Ed. 1289. 

Ky.—^Liigget v. Fidelity & Colum¬ 
bia Trust Co., 118 S.W.2d 720. 274 
Ky. 387. 

Mass.—^Amerige v. Attorney Gener¬ 
al. 88 N.E.2d 126, 324 Mass. 648. 
N.J.—^Scarborough v, Scarborough, 
34 A. 2d 791, 134 N.J.Eq, 201— 
Schumacher v. Howard Sav. Inst., 
15 A.2d 107, 128 N.J.Eq. 56, af¬ 
firmed 23 A.2d 581, 131 N.J.Eq. 
211—Clark v. Union County Trust 
Co., 12 A.2d 365. 127 N.J.Eq. 221. 
Tenn.—Tramell v. Tramell, 32 S.W. 
M 1025, 162 Tenn. 1, rehearing 
denied 35 ‘S.W.2d 574, 162 Tenn. 1 
—^Russell V. Jackson, 113 S.W.2d 
76, 21 Tenn.App. 512. 

Va.—Shirley v. Van Every, 167 S. 
IE. .345, 159 Va. 762. i 


15. Ill.—McKibben v. Pioneer Trust 
& Savings Bank, 6 N.E.2d 619, 365 
Ill. 369. 

Pa.—In re Bilyeu’s Estate, 29 A.2d 
516, 346 Pa. 134. 

4S C.J. p 951^ note 56. 

Dictum to contrary 

It has been said, however, where 
there was no provision for divesting, 
that if there were such a provision, 
it W’^ould not hold, since it would be 
against the rule of perpetuities.— 
Bonded Building & Loan Ass’n v. 
Konner, 180 A. 670, 118 N.J.Eq. 546. 

16. U.S.—U. S. V. 15,883.55 Acres of 
Land in Spartanburg County, S.C,, 
D.C.S.C.. 64 F.Supp. 849. 

Kan.—McEwen v. Enoch, 204 P.2d 
736, 167 Kan. 119. 

48 C.J. p 951 note 59. 

17. Kan.—McEwen v. Enoch, supra. 

18. N.J.—Scarborough v. Scarbor¬ 
ough, 34 A.2d 791, 134 N.J.Eq. 201 
—Schumacher v. Howard Sav. 
Inst., 16 A.2d 107, 128 N.J.Eq, 56, 
affirmed 23 A.2d 581, 131 N.J.Eq. 
211—'Clark v. Union County Trust 
Co., 12 A.2d 365, 127 N.J.Eq. 221— 
McGill V. New Jersey Trust Co., 
121 A. 760, 94 N.J.Eq. 657. 

19. Pa.—Caruthers v. Peoples Nat¬ 
ural Gas Co., 38 A.2d 713, 155 Pa. 
Super. 332. 

20. U.S.—Todd V. Citizens' Gas Co. 
of Indianapolis, C.C.A.Ind,, 46 F. 
2d 855, certiorari denied 51 S.Ct. 
561, 283 U.S. 852, 75 L.Ed. 1459. 

W.Va.—^West Virginia-Pittsburgh 

Coal Co. V. Strong, 42 S.E.2d 46, 
129 W.Va. 832. 

48 C.J. p 951 note 61. 

Accrual of liability 
A contract is not unenforceable 
because the liability thereunder does 
not accrue until a time beyond the 
period of perpetuities.—Collins v. 
Lyon, Inc., 24 S.E.2d 572. 181 Va. 
230. 

Assertion that particular contract 
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provided for creation of perpetuity 
was, without discussion, held to be 
without merit.—State ex rel. Nor- 
mile V. Cooney, 47 P.2d 637, 100 
Mont. 391. 

21. Tex.—Coffleld v. Sorrells, Civ. 
App., 183 S.W.2d 223, affirmed 87 
S.W.2d 980, 144 Tex. 31. 

W.Va.—^West Virginia-Pittsburgh 
Coal Co., 42 S.B.2d 46, 129 W.Va. 
832. 

48 C.J. p 951 note 62. 

Options and rights of preemption 
see infra § 13. 

Contract containing reservation 
Contract for sale of grove, with 
reservation of possession and con¬ 
trol to seller for nine hundred nine¬ 
ty-nine years, was void as violating 
rule against perpetuities and con¬ 
trary to public policy.—^Horticultur¬ 
al Development Co. v. Lark, 139 So. 
229, 224 Ala. 193. 

22. Cal.—Priddel v. Shankie, 159 
P.2d 43S, 69 Cal.App.2d 319. 

23. Colo.—In re Schleier's Estate, 
13 P.2d 273, 91 Colo. 172—In re 
Forresters' Estate, 279 P. 721, 86 
Colo. 221. 

Ga.—Pace v. Dukes, 55 S.B.2d 367, 
205 Ga. 835—Taylor v. Trustees 
of Jesse Parker Williams Hospi¬ 
tal, 9 S.E.2d 165, 190 Ga. 349. 

Mo.—^Newton v. Newton Burial Park, 
34 S.W.2d 118, 326 Mo. 901. 

N.J.—Trustees of First Presbyterian 
Church of Town of Salem v. 
Wheeler, 149 A. 589, 106 N.J.Eq. 8 
—Wendell v. Hazel Wood Ceme¬ 
tery, 67 A.2d 219, 3 N.J.'Super. 457, 
affirmed 72 A.2d 383, 7 N.J.Super. 
117. 

Pa.—Cameron v. Kranich, Com.PL, 
60 Lanc.Rev. 631, 62 York Leg. 
Rec. 5. 

48 C.J. p 952 note 77. 

Charitable trusts see infra § 30. 
Grifts held charitable withixL meau* 
ixLg of text ride 

Ga.—^Taylor v. Trustees of Jesse 
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with certain exceptions, it does not apply.So also, 
it has been said that gifts to charitable uses are 
within an exception to the rule against perpetui- 
ties.25 Although commonly made, the statement 
that the rule against perpetuities does not apply to a 
gift to charity is, however, too broad.^® It is true 
that a vested interest under a charitable gift is not 
subject to the rule against perpetuities^*? and that, 
where a gift to charity unconditionally vests for 
that purpose within the period permitted by the rule 
against perpetuities, it is not void as violating the 
rule;28 and it is also true, as discussed infra § 30, 
that a charitable trust, vesting immediately or within 
the period prescribed by the rule, may continue in¬ 
definitely or forever; but, while it remains contin¬ 
gent and executory, a charitable donation constitutes 
no exception to the rule against perpetuities,^^ and 
an estate, although given to charitable uses, must 


§ 10 

vest within the time fixed by the rule,^^ unless, as 
discussed infra § 20, the case falls within a recog¬ 
nized exception existing where there is a limitation 
over from one charity to another. 

An absolute gift to a charitable corporation, no 
trust being created, for a purpose within its corpo¬ 
rate powers does not violate the rule against per- 
petuities.S^ 

A testamentary provision for payment of debts 
does not violate the rule against perpetuities, since 
it does not limit the estates created by the will^^ or 
postpone or affect the time when property vests 
under the wilL^^ 

A charge for the maintenance of a private park 
is not within the rule against perpetuities.^^ 

Gifts of freedom to slaves appear to have been 
within the rule against perpetuities,although there 


Parker Williams Hospital, 9 S.E. 

2d 165, 190 Ga. 349. 

Bale ag'ainst accuxtialatioiis 

(1) In case of gifts to charities, 
ordinary rule against accumulations 
does not apply, the only limitation 
being in the power of the court to 
take remedial measures should an 
unreasonable condition result. 

Conn.—Lyme High School Ass*n v. 

Ailing, 154 A. 439, 113 Conn. 200. 
Ind.—Quinn v. Peoples Trust & Sav. 

Co., 60 N.E.2d 281, 223 Ind. 317, 

157 A.L.R. 885. 

(2) Trusts for accumulation see 
infra §§ 32, 33. 

24. K.J.—^Wendell v. Hazel Wood 

Cemetery, 72 A.2d 383, 7 N.J.Su- 

per. 117. 

25. N.J.—^Mills V. Montclair Trust 

Co.. 49 A.2d 889, 139 N.J.Eq. 56. 

Perpetuity or restraint on alienation 

(1) A gift to a charitable use, 
with direction that no part of it 
shall at any time be alienated, does 
not create a perpetuity in the sense 
forbidden by law, but only a per¬ 
petuity allowed by law and equity 
for a charitable purpose.—Sisters of 
Mercy of Cedar Rapids v. Lightner, 
274 N.W. 86, 223 Iowa 1049. 

(2) Also, it is not within, but is 
an exception to, the rule prohibiting 
restraint on alienation of property. 
—Sisters of Mercy of Cedar Rapids 
V, Lightner, supra. 

(3) However, a charitable corpo¬ 
ration, which accepted gift of grotto 
to be erected on premises of corpo¬ 
ration, was without power in con¬ 
tract with donor to impose on title 
to premises a restraint on aliena¬ 
tion, since attempted restraint was 
on premises rather than on subject 
of gift.—Sisters of Mercy of Cedar 
Rapids V. Lightner, supra. 

(4> Lack of application of stat¬ 


utes relating to suspension of alien¬ 
ability or ownership to charitable 
gifts or trusts see infra § 68. 

G-ift in perpetuity to further in¬ 
terest of political party is not with¬ 
in the category of gifts for charita¬ 
ble or public purposes excepted from 
operation of the rule against per¬ 
petuities.—^In re Bourse’s Trust, 64 
Pa.Dist. &Co. 447. 

26. N.J.—^Redmond v. New Jersey 
Historical Soc., 28 A.2d 189, 132 
N.J.Eq. 464. 

27. Lei.—Girard Trust Co. v. Rec¬ 
tor, Wardens, and Vestrymen of 
St. Anne’s Protestant Episcopal 
Church, Ch., 52 'A.2d 591. 

Present vested interest see infra § 

11 . 

28. Ga.—^Pace v. Dukes, 55 'S.E.2d 
367, 205 Ga. 835—Murphy v. John¬ 
ston, 8 S.E.2d 23, 190 Ga. 23-—Re¬ 
gents of University System v. 
Trust Co., 198 S.E. 345, 186 Ga. 
498, 121 A.L.R. 125. 

29. N.T.—^Application of Gordon, 24 
N.E.2d 322, 281 N.Y. 541, 131 A.L. 
R. 707—^Rose v. Rose, 4 Abb.Dec. 
108, 

Limitation to or over from charity 
see infra § 20. 

Buie is violated when the pre¬ 
scribed contingency or event may 
not arise, if at all, until after the 
time allowed by law within which 
a charitable gift must take effect.— 
Henderson v. Troy Bank & Trust 
Co., 34 So.2d 835, 250 Ala. 456. 

30. N.Y.—^Application of Gordon, 
24 N.E.2d^322, 281 N.Y. 541, 131 
A.L.R. 707^In re De Long’s Es¬ 
tate, 250 N.Y.S. 504, 140 Misc, 92 
— ^Rose V. Rose, 4 Abb.Dec. 108. 

Vesting postponed beyond period 
The rule against perpetuities will 
be applied to gift for charitable 
i uses, where its vesting is postponed 
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beyond period prescribed by such 

rule.—Murphy v. Johnston, 8 S.E.2d 

23, 190 Ga. 23. 

31. TJ.S.—Art Students’ League of 
New York v. Hinkley, D.C.Md., 31 
F.2d 469, afHrmed, C.C.A., Hinkley 
V. Art Students’ League of New 
York, 37 P.2d 225, certiorari de¬ 
nied 50 S.Gt. 247, 281 U.S. 733, 74 
L.Ed. 1149. 

Ill.—Grear v. SifCord, 7 N.E.2d 371, 
289 Ill.App. 450. 

Md.—Gray v. Harriet Lane Home 
for Invalid Children, 64 A.2d 102 
—Charles T. Brandt, Inc., v. Y. W. 
C. A. of Baltimore City, 182 A. 452, 
169 Md. 607—^Home for Incurables 
of Baltimore City v. Bruff, 153 A. 
403, 160 Md. 156. 

Power of charitable corporation to 
accept title to real estate in per¬ 
petuity see Charities § 72. 

G-ift in perpetuity 

N.Y.—St. Joseph’s Hospital v. Ben¬ 
nett, 22 N.E.2d 305, 281 N.Y. 115, 
130 A.L.R. 1092. 

Koncontlngent gift of income to 
church upheld 

N.Y.—In re Oshorn’s Will, 6 N.Y.S. 
2d 903, 169 Misc. 54. 

32. Mass.—Collis v. Walker, 172 N. 
E. 228, 272 Mass. 46. 

Power or trust to sell property to 
pay debts or legacies see infra §§ 
25, 29. 

33. Colo.—Smith v. IT. S. Nat. Bank 
of Denver, 207 P.2d 1194, 120 Colo. 
167. 

Mass.—Collins v. Walker, 172 N.E. 
228, 272 Mass. 46. 

34. N.J.—^Heald v. Ross, Ch., 47 A. 
575. 

35. Ky.—^Ludwig V, Combs, 1 Mete. 
128. 

48 C.J. P 952 note 69. 

Life of slave as measuring period 
see supra § 4. 
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was also authority to the contrary. 

§ 11. - Present Interests 

Present interests are not within the rule against 
perpetuities; and this is true in respect of a present in¬ 
terest, vesting immediately, under a charitable gift, 
easements created In prsesenti, and interests under a 
lease for any term, taking effect in prsesenti, even though 
the lease includes a covenant for perpetual renewal. 

The rule against perpetuities has no application 
to present interests, legal or equitable, in realty or 
personalty,whether or not alienable.^^ 

Interest under charitable gift, A present inter- 
■est, vesting immediately, under a charitable gift is 
not within the scope of the rule against perpetui- 
ties.39 

Easements, Easements,either in gross or ap¬ 
purtenant to land,^2 including so-called equitable 


easements,created in prsesenti, are present inter¬ 
ests and not within the rule against perpetuities; 
and rights given to the owners of such easements 
to enter upon the servient tenements and abate any 
obstructions, although exercisable at a remote pe¬ 
riod, are good.'^^ 

Profits a prendre. Profits a prendre,^5 presently 
commencing, are not within the rule against per¬ 
petuities. 

Leases and covenants for renewal. A lease for 
any term, taking effect in prsesenti, does not violate 
the rule against perpetuities,^*^ although as dis¬ 
cussed in Landlord and Tenant § 227, it may be in 
violation of a statute limiting the length of the 
term of a lease. 

A covenant for renewal of a lease perpetually^^ 


36. Va.—Wood V. Humphreys, 12 
Gratt. 333, 53 Va. 333. 

48 C.J. p 952 note 70. 

37- Kan.-—Corpus Juris quoted in 
Bradley v. Hill, 42 P.2d 580, 586, 
141 Kan. 602. 

ir.T.—^In re Sherman’s Will, 71 X. 

T.S.2d 492. 

48 C.J. P 952 note 73. 

38. Kan.—Corpus Juris quoted in 
Bradley v. Hill, 42 P.2d 580, 586, 
141 Kan. 602. 

48 CJ. P 952 note 74. 

39- Ala.—Corpus Juris cited in 
Henderson v. Troy Bank & Trust 
Co., 34 So.2d 835, 842, 250 Ala. 456. 
Colo.—^In re Schleier’s Estate, 13 P. 

2d 273, 91 Colo. 172. 

Ga.-—^Murphy v. Johnston, 8 lS.B.2d 
23, 190 Ga. 23—^Kegents of Uni¬ 
versity System v. Trust Co., 198 S. 
E. 345, 186 Ga. 498, 121 A.L.K. 125. 
Kan.—Corpus Juris quoted in Brad¬ 
ley V. Hill, 42 P.2d 580, 587, 141 
Kan. 602. 

hr*Jr—Wendell v. Hazel Wood Ceme¬ 
tery, 72 A. 2d 383, 7 N.J.Super. 117. 
48 C-J. p 952 note 78. 

Application of rule against perpe¬ 
tuities to charitable gifts gener¬ 
ally see supra § 10. 
trnconditional gift 

(1) An unconditional gift to char¬ 
ity will be regarded as immediate 
and therefore not within scope of 
rule against perpetuities.—In re; 
Schleier’s Estate, 13 P.2d 273, 91 
Colo. 172. 

(2) This is so even though the 
particular mode of carrying out the 
charity indicated by the donor is too 
remote.—Webb v. Webb, 172 N.E. 
730, 340 Ill. 407, 71 A.L.R. 404. 
Alternate gift on condition 

Testamentary gift is valid with 
respect to provision for a named 
charity, where it is an alternate pri¬ 
mary gift based on a condition, rath¬ 


er than a remainder gift.—^In re Ues- 
ser’s Estate, 287 N.T.S. 209, 158 

Misc. 895. 

deferred application 

If there is an immediate vested 
gift to charity, the gift is valid al¬ 
though it is provided that property 
shall not be applied to charitable 
purposes until happening of an 
event which may not occur within 
the period of rule against perpetui¬ 
ties.—Wendell v. Hazel Wood Ceme¬ 
tery. 72 A.2d 383, 7 N.J.Super. 117. 

40. Pa-—Caruthers v. Peoples Nat¬ 
ural Gas Co., 38 A.2d 713, 155 Pa- 
Super. 332. 

Provision for payment when ease¬ 
ment is used or expanded does not 
prevent easement from being a pres¬ 
ent right, not contingent on pay¬ 
ment, and, therefore, not violative 
of rule against perpetuities.—Ca¬ 
ruthers V, Peoples Natural Gas Co., 
supra. 

Common-law dedication for school 
and church purposes which passes 
merely an easement as distinguished 
from the granting of a fee to a de¬ 
terminable body or the granting of 
a fee with the possibility of rever¬ 
ter in the grantor does not violate 
the rule against perpetuities, as the 
fee is always vested.—^Egner v, Liv¬ 
ingston County Bd. of Ed., Ky., 230 
S.W.2d 448. 

41. Me.—Merrill v. Winchester, 113 
A. 261, 120 Me. 203. 

48 C.J. p 953 note 89. 

42. N.J.—^Heald V. Ross, Ch., 47 A. 
575. 

48 C.J. p 953 note 90. 

43- Cal.—Strong v. SlAtto, 187 P. 

159, 45 CaLApp. 29. 

48 C.J. p 954 note 91. 

44. Mass.—^Tobey v. , Moore^ 130 
Mass. 448. 

48 C.J. p 954 note 93. 

588 


45- Tex.—^Anaerson v. Gipson, Civ. 
App., 144 ■S.W.2d 948. 

46. N.C.—Council v. Sanderlin, 111 
S.E. 365, 183 N.C. 253, 32 A.L.R. 
1527. 

48 C.J. p 954 note 95. 

47. U.S.—Sioux City Terminal R. 
& Warehouse Co. v. Trust Co. of 
North America, Iowa, 82 P. 124, 
132, 27 C.C.A. 73, affirmed 19 S. 
Ct, 341, 173 U.S. 99, 43 L.Ed. 628. 

48 C.J. p 953 note 79. 

[ Lease for uiuety-niue years 
Tex.—^Ponder v. Southwestern Hotel 
, Co„ Civ.App., 114 S.W.2d 319, error 
dismissed. 

Termination not definitely fixed 
(1> Lease of mining claim for five 
years and as long thereafter as les¬ 
see or his assigns operated property 
pursuant to lease did not violate 
rule against perpetuities.—^Aikins v. 
Nevada Placer, 13 P.2d 1103, 54 Nev. 
281. 

(2) Under oil and gas lease for 
five years providing that if drilling 
operations should not be commenced 
within one year from date when les¬ 
see could legally and peaceably en¬ 
ter, lease should terminate unless 
lessee should pay annual rental, but 
for almost four years drilling was 
prohibited by ordinances, and lessee 
entered as soon as development was 
permitted, lease took effect imme¬ 
diately on execution, with under¬ 
standing that contract would ter¬ 
minate unless restrictions were lift¬ 
ed within a reasonable time, and 
lease was not invalid as creating a 
perpetuity.—^Francis v, Superior Oil 
Co., C.Q.A.Qkl., 102 P.2d 732. 

4B- Ga.—Williams v. J. M. High 
Co.* 36 S.E.2d 667, 200 Ga. 230, 

aea a.u.r. 1139. 

Miss.~^Lloyd’s; ' ;:Bstate v. M^lleit 
. Tpactbjp,4; Equipment Co., 4 bo.2d 
282, 192 Mi^s. 62, ‘ 
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or from year to year,^^ as long as paying minerals 
are found, or at the end of a term in excess of the 
period specified by the rule against perpetuities^^ 
is not subject to the rule; and although there is 
language in some decisions indicating that such 
agreements create “perpetuities,” the matter there 
under discussion is the undesirability of permitting 
interests to continue perpetually, rather than any 
suspension of the power of alienation or postpone¬ 
ment of the vesting of an interest.52 As stated in 
Landlord and Tenant § 61, a covenant for continued 
renewals tending to create a perpetuity are not 
favored in the law and a covenant for renewal will 
not be held to create a right to repeated grants in 
perpetuity unless the parties have, by plain and un¬ 
ambiguous language, expressed an intention to 
create such right. 

Where no inalienable estate is created, a stipula¬ 
tion in a lease against assignment or subletting does 
not violate the rule against restraints on aliena- 
tion.53 

§12. - Future Vested Interests 

A reversion, vested remainder, or other vested future 


interest or estate Is not within the rule against perpetui¬ 
ties. 

A' vested future interest or estate is not within 
the rule against perpetuities.®^ The requirements of 
the rule in respect of vesting, discussed supra § 6, 
are satisfied when a future estate or interest be¬ 
comes vested in interest regardless of when it be¬ 
comes vested in possession.®® 

Vested remainders and like interests. The rule 
against perpetuities does not apply to vested remain¬ 
ders,®® even though they are defeasible,®*^ and al¬ 
though the preceding estate may not come to an end 
within the period specified by the rule.®® Likewise, 
the rule does not apply to the corresponding equita¬ 
ble interests commonly referred to as vested equita¬ 
ble remainders®^ or to interests in personal prop¬ 
erty analogous to vested remainders.®® 

Reversions and like interests. Reversions, being 
vested estates, as discussed in Estates § 106, are not 
subject to the rule against perpetuities,Interests 
in personal property analogous to reversions are 
likewise outside the scope of the rule.®^ Also, rights 
of entry for condition broken are regarded as of the 
nature of reversions®® and therefore are not within 
the scope of the rule against perpetuities.®^ 


Mo.—Haeffner v. A. !P. Green Fire 
Brick Co.. 76 lS.W.2d 122. 

Okl.-—^Tipton v. North, 92 P.2d 364, 
185 Okl. 365. 

48 C.J. p 953 note 81. 

The reason a lease containing a 
covenant for perpetual renewal does 
not contravene the rule against per¬ 
petuities is that the covenant to 
renew constitutes a part of the les¬ 
see's present interest.—Tipton v. 
North, supra—48 C.J. p 953 note 81 
ta] (2). 

Xiease held not to give perpetu^ 
right of renewal 

Wis.—Gray v. Stadler, 280 N.W. 675. 
228 Wis. 596, rehearing denied 218 

N. W. 280, 228 Wis. 596. 

49. Mont.—Idontana Consolidated 
Mines Corporation v* O'Connell, 85 
P.2d 345, 107 Mont. 273. 

50. Mo.—Haeffner v. A. P. Green 
Fire Brick Co., 76 S.W.2d 122. 

51. Ill.—Keogh V. Peck, 147 N.E. 
266, 316 Ill. 318, 38 A.L,.R. 1151. 

48 C.J. P 953 note 82. 

52. U.S.—^Winslow v. Baltimore & 

O. B. Co.. App.D.C.. 23 S-Ct 443, 
188 tr.S. 646, 47 L.Ed. 635. 

48 C-Jf. P 063 note 83, 

sa. Ma^s.—^68 l^acoh St. v. Sohier^- 
194 N.S. 3l)3, 230 Ma$s. 

54. , Ind.—^wajin V, !dpwers. 158 
59^. il Ind.App. Mt , , . .,, 

Karnr—Khnfrmaf ’ y. 135/Pv 

'■: , .; 


167 S.W.2d 429, error dismissed 
Carroll v. Hunt. 168 S.W.2d 238, 
140 Tex. 424. 

56. Ill.—McKibben v. Pioneer Trust 
& Savings Bank. 6 N.E.2d 619, 365 
Ill. 369. 

Mo.—Greenleaf v. Greenleaf, 58 <S.W. 

2d 448. 332 Mo. 402, 

Neb.—Tiehen v. Hebenstreit, 42 N. 

W.2d 802, 152 Neb. 753. 

N.J.—Scarborough v. Scarborough, 
34 A.2d 791, 134 N.J.Eq. 201. 

N.Y.—^In re Duprea. 6 N.Y.S.2d 555. 
Ohio.—^First-Central Trust Co. v. 

Claflin, Com.Pl., 73 N.E.2d 388. 

48 C.J. p 954 note 7. 

When remainder is vested in in¬ 
terest, it is vested within the rule 
against perpetuities ,—Hunt v. Car- 
roll, Tex.Civ.App-, 157 S.W.2d 429, 
error dismissed Carroll v. Hunt, 168 
S.W.2d 238, 140 Tex. 424. 
l^ack of full and complete vesting 
(1) In at least one jurisdiction 
there is no exception to nonapplica¬ 
tion of rule against perpetuities to 
vested interests in cases where re¬ 
mainder has not in fact fully and 
completely vested.—McKibbeu v. 
Pioneer Trust 4b Savings Bank, 6 N. 
E.2d 619.;3,65 Ill. 360- 

{2) A<Jcarding to other authority, 
liby^aver, a testamentary provision 
, deferring complete ' vesting in • re-^ 
^ period 'beyond 
that IWBrhiilitted .was invalid and nanht 
re- Ca^alho's, Will,; 57 ■ N.Y 4 
S. 2 di ^311, afarmad 57 N.Y,S.2d ^ 6 . 

1 1 ',. “I 


57- Conn.—Allen v. Almy, 89 A- 
205, 87 Conn. 517, Ann.Cas.l‘917B 
112 . 

48 C.J. p 954 note 9. 

58. Conn.—Wilbur v. Portland Trust 
Co., 186 A. 499, 121 Conn. 535. 

48 C-J. p 964 note 10. 

59- N.H.—McAllister v. Elliot, 140 
A. 708, 83 N.H. 225. 

48 C.J. p 954 note S. 

60- N.Y.—In re Duprea, 6 N.T.S.2d 
555. 

48 C.J. p 954 note 14. 

61- III.—Brown v. Brown, 93 N.E. 
357, 247 Ill. 528. 

48 C.J. p 955 note 18, 

62. N-H-—McAllister v. Elliot, 140 
A. 708, 83 N.H. 225. 

48 C.J. p 955 note 20. 

63. Cal.—Strong v. Shatto, 187 P. 
159, 45 CaLApp. 29. 

R.I.—^Palmer v. Union Bank, 24 A. 
109, 17 R.I. 627. 

64. Ala.—^Hinton v. Gilbert, 128 So. 
604, 221 Ala. 309, 70 A.L..R, 1192. 

N.J.—Scarborough v. Scarborough, 
34 A.2d 791, 134 N.J.Ea. 201— 
Schumacher v, Howard Sav. Inst., 
15 A.2d 107, 128 N.J.Rq. 56, af¬ 
firmed 23 A.2d 581, 131 N-J-Eq. 211 
Clark V, Union County Trust 
Co., 12 A.2d 365, 127 N,J:Eq. 221— 
McGill V. New Jersey Trust Co., 
121 A. 760, 94 N.J.Eq. 657, 

4^C^. p 955 note Zl, 

Znteireats persoxLalty in the na- 

iurfi of ijights 4oef entry for conditipn 

broken arcr it would seem, not with- 



§§ 12-13 


PERPETUITIES 


70 C.J.S. 


A possibility of reverter is not within the rule 
against perpetuities^^ even though the reverter may 
not take place for an indefinite period in the fu¬ 
ture and resulting trusts on determinable equita¬ 
ble fees are, by analogy to possibilities of reverter, 
not subject to the rule.®*^ 

§ 13. -- Future Nonvested or Contingent 

Interests 

a. In general 

b. Destructible or indestructible interests 

c. Options and rights of preemption 

a. In General 

Subject to recognized exceptions, future contingent 
Interests, such as contingent remainders, springing and 
shifting uses, and interests under executory devises, 


are void under the rule against perpetuities unless they 
must necessarily vest, if at all, within, or at the expira¬ 
tion of, the period specified by the rule. 

The rule against perpetuities applies to a future 
contingent interest's and an executory interest in 
realty subject to a determinable fee.®9 

Reyjtamdcrs and analogous interests, Nonvested 
or contingent remainders^o and the corresponding 
equitable interests commonly referred to as contin¬ 
gent equitable remainders,except, as discussed 
infra subdivision b of this section, those remainders 
which are destructible, and except, as discussed infra 
§ 20, those limited to a charity after a preceding 
gift to another charity, are void unless they must 
necessarily vest, if at all, within, or at the expira¬ 
tion of, the period specified by the rule against per¬ 
petuities.*^^ 


in the rule.—^Palmer v. Union Bank, j 
24 A. 102, 17 R.I. 627. I 

65. Mass.—^Brown v. Independent 
Church of Woburn, 91 N.B.2d 922. 

Va.—County School Bd. of Scott 
County V. Dowell, 5S S.E.2d 38, 
190 Va. 678. 

48 C.J. p 955 note 26. 

Where there is no limitation over 
in the grant or devise, and the gran¬ 
tor or devisor, or the heirs of either, 
claim the estate, not under the grant 
or devise, but because of the fail¬ 
ure thereof, the estate, legal or equi¬ 
table as the case may be, reverts 
or results to him or them and the 
rule against perpetuities is inappli¬ 
cable.—^Hinton v. Gilbert, 128 So. 
604, 221 Ala. 309, 70 A.U.R. 1192. 
failure to dispose of property in 
certain contingencies 
A will providing for disposition of 
the remainder in certain contingen¬ 
cies, but not in other contingencies, 
does not violate the rule against per¬ 
petuities, since, on the happening of 
one of the latter contingencies, the 
property would revert to the estate 
of the testator and immediately vest 
in his heirs by descent. 

Mev.—Sarrazin v. iFirst Mat. Bank 
of Mevada, 111 P.2d 49, 60 Mev. 
414. 

Tex.—^Boone v. Stone, Civ.App., 142 
S.W.2d 936. error dismissed, judg¬ 
ment correct. 

66. Ark.—Fletcher v. Ferrill, 227 S. 
W.2d 448. 

67. U.S.—^Hopkins v.. Grimshaw, 

App.D.C., 17 5S,Ct. 401, 165 U.S. 342, 
41 L..Ed. 739. 

48 C.J. p 955 note 28. 

68. Ill.—Corwin v. Pheims, 61 M.E. 
2d 40, 390 Ill. 205—McKibben v. 
Pioneer Trust & Savings Bank, 6 
K.E.2d 619. 365 Ill. 369. 

Any interest subject to condition 
precedent 

M.Y.—In re Sherman's Will, 71 M. 
Y.S.2d 492. 


Easement or interest arising from 
dedication 

(1) The grant of an easement 
subject to a condition precedent 
which may or may not occur within 
the maximum period of the rule 
against perpetuities is void.—Ca- 
ruthers v. Peoples Matural Gas Co-, 
38 A.2d 713, 155 Pa.Super. 332. 

(2) Where lessor executed nine 
hundred ninety-nine-year lease sub¬ 
ject to renewal for like period, and 
the lease provided that in case les¬ 
see should fail to erect hotel, or 
hotel should be destroyed and not 
rebuilt within one year thereafter, 
tenancy should cease and premises 
should be used for park and street 
purposes, the dedication of the prem¬ 
ises for park and street purposes 
was void as violating the rule 
against perpetuities, since a vesting 
in the city could only take place 
on a stipulated event at some indefi¬ 
nite time in the future which might 
exceed the limitation of the rule 
against remoteness.—Coleman House 
V. City of Asbury Park, 19 A.2d 889, 
129 N.J.Eq. 399. 

69. Ark.—Fletcher v. Ferrill, 227 S, 

W.2d 448. 

Bivergeut statement 

In an Ohio case involving a deed 
executed at a time when the com¬ 
mon-law rule against perpetuities 
was not in force in the state, it was 
said that, assuming that the com- 
raon-law rule was in effect in the 
state at the time, it was not vio¬ 
lated by the limitation over of the 
future executory interest in ques¬ 
tion, there being a definitely ascer¬ 
tained recipient then in being who 
could join with the grantee in the 
original deed and thereby convey 
full ownership to another.—Joseph 
Schonthal Co. v. Village of Bylvania, 
21 3Sr.B.2d 1008, 60 Ohio App. 407. 

70. Ill.—^Keefer v. McCloy, 176 M.E. 
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743, 344 Ill. 454—Millikin Nat. 

Bank of Decatur v. Wilson, 174 N. 
E. 857, 343 Ill. 55, 75 A.L.R. 117. 
Iowa.—^Bankers Trust Co. v. Garver, 
268 N.W. 568, 222 Iowa 196. 

Md.—Ryan v. Ward, 64 A.2d 258. 

Pa.—In re Wanamaker’s Estate, 6 
A.2d 852, 335 Pa. 241—In re Har- 
rah’s Estate, Orph., 67 Pa.Dist. & 
€o. 69. 

S.C.-—Love V. Love, 38 S.E.2d 231, 
208 S.C. 363, 168 A.L.B. 811. 

48 C.J. p 957 note 69. 

71. M.J.—Tichenor v. Mechanics, 
etc., Nat. Bank, 125 A. 323, 96 N.J. 
Eq. 560. 

48 C.J. p 958 note 70. 

72. Cal.—In re Micheletti’s Estate, 
151 P.2d 833, 24 Cal.2d 904. 

D.C.—^Reeves v. American Sec. & 
Trust Co., 115 P.2d 145, 72 App.D. 
C. 403, certiorari denied 61 iS.Ct. 
318, 311 U.S. 710, 85 L.Ed. 461. 
Fla.—^Reimer v. Smith, 142 So. 603, 
105 Fla. 671. 

Iowa.—In re Trimble’s Estate, 14 N. 

W.2d 673, 234 Iowa 994. 

Md.—^Reese v. Reese, 58 A.2d 643, 
190 Md. 311. 

Okl-—In re Walker’s Estate, 66 P.2d 
88 , 179 Okl. 442. 

Tex.—^Rust V. Rust, Civ.App., 211 S. 
W.2d 262, aSarmed 214 S.W,2d 462, 
147 Tex. 181—^Mayfield v. Parks, 
Civ.App., 57 S.W.2d 885. 

! 48 C.J. p 958 note 73. 

Condi'^on subsequent 

Where a deed or will vests a fee- 
simple title in remainder on ter¬ 
mination of a preceding life estate 
within the time allowed by rule 
against perpetuities, the title is 
good, even though instrument by a 
condition subsequent annexes a limi¬ 
tation whereby the fee may be di- 
ves^ted.—St. Louis Union Trust Co. 
V. Eelley, 199 S.W.2d 344, 355 Mo. 
924, 
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Interests in personal property analogous to non- 
vested or contingent remainders, except those lim¬ 
ited to a charity after a preceding gift to another 
charity, discussed infra § 20, are likewise void^s 
unless they must vest, if at all, within, or at the ex¬ 
piration of, the period specified by the rule against 
perpetuities.'^^ 

Springing and shifting uses and executory de¬ 
vises. Springing and shifting uses*^® and executory 
devises'^6 and bequestsof legal and equitable inter¬ 
ests are void unless the interests thereunder must 
become vested, if •at all, within, or at the expira¬ 
tion of, the period specified by the rule against per¬ 
petuities.'^^ 

Future interests in estates for life or term of 
years not exceeding twenty-one. It would seem that 
no future interests created in an existing estate for 
life or lives,*^® or, on the same principle, in a term 
of years which will necessarily terminate within 
twenty-one years from the creation of such future 
estates,^are obnoxious to the rule against perpe¬ 
tuities, for, as the res in which such interests are 
created must itself determine within the limits of 
the rule, the future interests therein must neces¬ 
sarily vest, if at all, within such limits. 

b. Destructible or Indestructible Interests 

The rule against perpetuities applies to future In¬ 
terests in property which are contingent and destructible, 
but not to future interests which may be destroyed at 
the .pleasure of the owner of the present estate. 

73. Conn.—^Bartlett v. Sears, 70 A. 

33, 81 Conn. 34. 

48 C,J. p 959 note 76. 

74. Pa.—-In re Wright’s Estate, 34 
A.2d 57, 348 Pa. 76. 

48 iC.J. P 959 note 77. 

75. Cal.—Walkerly’s Estate, 41 P. 

772, 108 Cal. 627, 49 Am.S.Il. 97. 

47 C.J. p 959 note 81. 

76. TJ.S.—^Deal v. Abramson, C.C.A. 

Ark., 132 P.2d 252, certiorari de¬ 
nied 63 iS.Ct. 1029, 319 V.S. 742, 87 
L.Ed. 1699. 

Mass.—Brown v. Independent Bap¬ 
tist Church of Woburn, 91 N’.E.2d 
922. 

Pa. — ^Betts V. Snyder, 19 A.2d 82, 341 
Pa. 465. 

48 C.J. p 959 note 82. 

77. Md.—^Biscoe v. Biscoe, 6 Gill & 
j* 232. 

48 C.J. p 959 note 83. 

73. Or.—Gratton v. Gratton’s Es¬ 
tate, 283 P. 747, 133 Or. 65. 

Tex.—Hunt v, Carroll, Civ.App., 157 
S.W.2d 429, error dismissed Car- 
roll V. HupLit, 168 S.W.2d 238, 1^0 
Tex. 424. 

48 C.J. p 960 note 85. 

SuMc^iency' ot ; vesting ’ , 

(1> Whwe executory devise vei^ 
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The rule against perpetuities applies to future 
interests in property which are contingent and in¬ 
destructible, Conversely, future interests which 
may be destroyed at the pleasure of the owner of the 
present estate are not subject to the rule against per¬ 
petuities,whether or not the power of destruction 
is actually exercised.A contingent remainder 
which may be cut off by the tenant of the preceding 
estate is not abnoxious to the rule against perpetui¬ 
ties and, by a somewhat similar, hut distinct, 
principle, contingent remainders which may not vest 
within the limits of the rule against perpetuities, 
but which, by the terms of their creation, must fol¬ 
low directly on estates which will necessarily end 
within the period specified by the rule, being de¬ 
stroyed by operation of law unless they do vest on 
the determination of such preceding estates, as dis¬ 
cussed in Estates § 91, are therefore not obnoxious 
to the rule.ss 

Limitations after estates fail, A remainder lim¬ 
ited after an estate tail commencing within the 
period of the rule which must vest, if at all, at^® 
or before^7 the expiration of the estate tail is good, 
it being destructible, as discussed in Estates §§ 27, 
92, throughout the time it can remain contingent. 
On the other hand, an executory interest limited 
after an estate tail, when regarded as not being 
destructible by the tenant in tail, is not within the 
reason of the principle allowing remainders so lim¬ 
ited to be good, and is void because it will not neces- 

afiirmed 23 A.2d 581, 131 N.J.Ea. 
211-—Clark v. Union County Trust 
Co., 12 A.2d 365, 127 N'.J.Ea. 221— 
McGill V. New Jersey Trust Co., 
121 A. 760, 94 N.J.Eq. 657. 

48 C.J. p 957 note 62. 

Interests or estates wMcli, ’because 
contingent, are inalienable 
Mo.—Shepperd v. Fisher, 103 S.W. 
989, 206 Mo. 208. 

82. Me.—-Pulitzer v. Livingston, 36 
A. 635, 89 Me. 359. 

48 C.J. p 956 notes 41, 43. 

83. Pa.—^Miflain’s Appeal, 15 A. 526, 
121 Pa. 205, 224, 1 L.R,A. 453, 6 
Am.R. 781. 

48 C.J. p 956 note 42. 

84. Miss.—Caldwell v. Willis, 67 
Miss. 555, 573. 

48 C,J. p 957 note 69 [a]. 

85. Ill.—Drury v, Drury, 111 N.E. 
140, 271 Ill. 336. 

48 CtJ. p 956 note 46. 

86. II.I.—^De Wolf V. Middleton, 26 
A. 44, 31 A. 271, 18 B.I. 810, 31 L. 
R.A. 146, 

.48 C.J. p 966 note 49. 

Limitation over on failure of issue 
see infra § 15. 

Md.—^Pennington v. Pennington, 
17 A. 329, 70 Md. 418, 3 L.R.A. 816. 


in interest within the period allowed 
by the rule against perpetuities, it 
does not violate the rule.—^Hunt v. 
Carroll, Tex.Civ.App., 157 S.W-2d 
429, error dismissed Carroll v. Hunt, 
168 S.W.2d 238, 140 Tex. 424. 

(2) In determining whether an 
interest is vested within the mean¬ 
ing of the rule against perpetuities, 
a distinction must be drawn between 
conditions precedent and conditions 
subsequent, and if all conditions 
precedent have been satisfied, the 
interest vests within the meaning of 
the rule although it may remain 
subject to being divested on the 
happening of some condition subse¬ 
quent.—^Hunt v. Carroll, Tex. Civ. 
App., 167 S.W.2d 429, error dismissed 
Carroll v. Hunt, 168 S.W.2d 238, 140 
Tex. 424. 

79. Conn.—^Pendleton v. Kinney, 32 
A. 331, 65 Conn. 222. 

48 C.J. p 957 note 65. 

80. . Ill.—^McCutcheon v. Pullman 
Trust, etc.. Bank, 96 NJS. 510, 251 
Ill. 650. 

NjJ.—S carbbrough v. Scarbor¬ 
ough, 34 A.2d 791, 134 N.J.Eq. 20,1 
—Schumacher v. Howard Say. 
^ mfeti 15 AJM X07. 128 N:J.E(X. 56, 
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sarily vest within the period prescribed by the rule 
against perpetuities,** 

c. Options and Eights of Preemption 

Generally, an option to purchase or sell property 
which is not limited to the period specified by the rule 
against perpetuities is obnoxious to the rule. 

Generally, an option to purchase or repurchased^ 
or selP® property, or a contract for a right of pre¬ 
emption, which is not limited to the period speci¬ 
fied by the rule against perpetuities, or which pro¬ 
vides for renewal indefinitely or beyond such period, 
is obnoxious to the rule; but particular options have 
been held not to be within,®^ or not to violate,d3 the 
rule against perpetuities, 

§ 14, Particular Limitations 

The validity, under the rule against perpetuities, 
of various limitations on the disposition of property has 
been judicially determined. 

The validity, under the rule against perpetuities. 


of various limitations on the disposition of property 
has been judicially determined.9"^ 

A will making various dispositions of land in 
different contingencies does not violate the rule 
against perpetuities where all the events must hap- 
pen, if at all, and the property must vest, within 
the life of the testator's widow or that of his son 
or within twenty-one years after the death of the 
survivor thereof.®^ A remainder or gift over after 
the death of a child who is a life tenant or life 
beneficiary and which must vest, if at all, not later 
than the death of such life tenant or beneficiary 
does not violate the rule against perpetuities.^® So 
too, where final distribution is to be made on the 
death of the last survivor of several beneficiaries, 
all of whom are in being at the time of the creation 
of the interests, the rule is not violated.97 It is pos¬ 
sible to create successive life estates without violat¬ 
ing the rule against perpetuities,®'^ as where all per¬ 
sons given life estates are in being at the creation 


88 . Miss.—^Jordan r. Koach, 52 
Miss. 4S1. 

Va.—Bells v. Gillespie, 5 Rand. 273, 
26 Va. 273. 

48 C.J. p 957 note 55. 

89. Ga.—^Brown v. Mathis, 41 S.E. 
2d 137, 201 Ga. 740. 

W.Va.—^West Virginia-Pittsburgh 

Coal Co. V. Strong, 42 S.E.2d 46, 
129 W.Va. 832. 

48 C.J. p 960 note 90. 

90. Va.—Skeen v. Olinchfield Coal 
Corp., 119 S.E. 89, 137 Va. 397. 

91. Conn.—^H. J. Lewis Oyster Co. 
V. West, 107 A. 138, 93 Conn. 518. 

48 C.J. p 961 note 92. 

92. Bel.—Kingston v. Home L. Ins. 
Co., 101 A. 898, 11 Del.Ch. 258. 

Ill.~Kei>gh V. Peck, 147 N.E. 266, 
316 III. 318, 38 A.L..R. 1151. 

Md.—^Hollander v. Central Metal, 
etc., Co., 71 A. 442, 109 Md. 131, 
23 L.R.A.,N.S., 1135. 

HoiLezcltisive option, conferring no 
more than preferential right to buy 
at the market price whenever the 
other party desires to sell is not 
within the purpose or reason of the 
rule against perpetuities.—^Weber v. 
Texas Co., C.C.A.Tex., 83 P.2d 807, 
certiorari denied 57 S.Ct. 23, 229 U. 
S. 561, 81 L.Ed. 413. 

93. U.S.—^Warner & Swasey Co. v. 
Rusterholz, D.C.Minn., 41 E.Supp. 
498. 

Pa-—^Poland Coal Co. v. Hillman 
Coal & Coke Co., 55 A.2d 414, 357 
Fa. 535, certiorari denied 68 S.Ct. 
742, 333 U.S. 862, 92 L.Ed. 1141. 
followed in Ontario Gas Coal Co. 
V. Hillman Coal & Coke Co,, 55 
A.2d 419, 357 Pa. 545 —Detwiler 
V. Capone, 65 A.2d 380, 357 Pa. 
495—Guth V. Helfrich, Com.Pl., 20 


Leh.L.J. 371—In re Klugh’s Es¬ 
tate, Orph., 63 York Leg.Reg. 5. 
Va.—Shirley v. Van Every, 167 S.E, 
345, 159 Va. 762. 

Wash.—-State ex rel. Everett Trust 
& Sav. Bank v. Pacific Waxed Pa¬ 
per Co., 167 P.2d 707, 22 Wash.2d 
844, 159 A.L.R. 297. 

Option personal to holder and ter. 

minating at his death 
Ill.—^Dodd V. Rotterman, 161 N.E, 
756, 330 Ill. 362. 

48 C.J. p 961 note 95. 

Where option is contained in lease 
for two years, renewed for another 
term of two years, and is construed 
to be operative for the term of the 
lease or renewal thereof, there is no 
violation of the rule against perpe¬ 
tuities.—^McKown V. Heery, 38 S.E. 
2d 425, 200 Ga. 819. 

"Option appurtenant, that is an 
option given an adjoining owner, in 
a party wall agreement has never 
been held to violate the rule against 
perpetuities. Such construction 
would destroy all party wall agree¬ 
ments where the option in the non¬ 
builder to purchase was not limited 
to a time within the rule.*"—^Beloit 
Bldg. Co. V. Quinn, 66 P.2d 649, 552, 
145 Kan. 607. 

94. Xlnconditional vesting within 
twenty-one years 

Notwithstanding a provision in 
the will as to a taking by certain 
children or their descendants on the 
happening of a contingency within 
twenty-one years after testator’s 
death, no possible perpetuity is cre¬ 
ated where, under the will, the prop¬ 
erty, in any event, vests uncondi¬ 
tionally twenty-one years after the 
death of the testator.—Singer v. 
Singer, Tex.Civ.App., 230 S.W.2d 242. 
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95. Or.—Gratton v. Gratton’s Es¬ 
tate, 283 P. 747, 133 Or. 65. 

96. ir.S.—Howth V. Farrar, C.C.A. 
Tex., 94 F.2d 654, rehearing denied 
95 P.2d 1005, certiorari denied 59 
S.Ct. 75, 305 U.S. 599, 83 L.Ed. 380, 

Md.—Reese v. Reese, 58 A.2d 643, 
190 Md. 311. 

Mass.—Springfield Safe Deposit & 
Trust Co, V. Ireland, 167 N.E. 261, 
268 Mass. 62, 64 A.L.R. 1071. 

Neb.—Gillan v. Wilson, 248 N-W. 
646, 124 Neb. 893. 

N.T.—In re Storey’s Will, 236 N.Y. 

S. 518, 134 Misc, 791. 

Pa.—^Endsley v. Hagey, 151 A. 799, 
301 Pa. 158. 

Possibility of additional children 
However, where will provided that 
net income of testatrix' estate 
should be paid to testatrix’ son, dur¬ 
ing his life, and, in event he should 
die during the existence of the trust, 
such income should be paid to the 
lawful heirs of his body at the time 
of his death, per stirpes and not per 
capita, and at the time of the testa¬ 
trix’ death her son was alive and 
it was possible for him to have chil¬ 
dren in addition to an only son, the 
bequest was held void under the 
rule against perpetuities.—Johnston 
V. Cosby, 29 N.E.2d 608, 374 Ill. 407. 

97. Mich.—Floyd v. Smith, 5 N.W. 
2d 695, 303 Mich. 137. 

Bemainder to heirs of children 
Testamentary gift during lives of 
testator's children with remainder 
over to the heirs of the children was 
not invalid under statute against 
perpetuities.—^Friedmeyer v. Lynch, 
284 N.W. 160, 226 Iowa 251* 

9a Mo.—Dodd V. McGee, 190 S.W. 
2d 231, 354 Mo. 644—Greenleaf v. 
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thereof*^^ or the vesting of any life estate is not 
postponed beyond the termination of a life in be¬ 
ing.^ On the other hand, the creation of several 
successive life estates or equitable life interests may 
so defer the final absolute disposition of the prop¬ 
erty as to violate the rule against perpetuities.^ 

Issue generally. A limitation or gift over to 
issue does not offend the rule against perpetuities 
where the context or surrounding circumstances 
show that the word “issue” is used in a limited sense 
as meaning issue living at a date within the period 
specified by the rule but it is otherwise where the 
word is used as one of purchase, so as to mean 
heirs of the body and include descendants of any 
degree, and it cannot be ascertained in whom the 
remainder will vest at the death of a second life 
tenant.^ A limitation not otherwise exceeding the 
lives of persons in being is not made to exceed such 
lives by a provision as to who shall receive the prop¬ 
erty on the death of one of such persons with is- 
sue.5 

Grandchildren or great-grandchildren. In view 


§ 14 

of the possibility of great-grandchildren being born 
after the termination of lives in being and the ex¬ 
piration of twent 3 ^-one years thereafter, a gift over, 
after the death of all the testator’s children and 
grandchildren, violates the rule against perpetuities, 
where the lives in being at the testator’s death are 
those of his widow and children;® but a testamen¬ 
tary gift to grandchildren,*^ or over from grand¬ 
children, such as to great-grandchildren,^ may be 
sustained as not violating the rule against perpetui¬ 
ties, where the testator, in referring to grand¬ 
children, meant grandchildren living at the date of 
his death. 

A gift to grandnephews and grandnieces is not 
violative of the rule against perpetuities where it is 
deemed to be limited to grandnephews and grand¬ 
nieces,^ or to children of nephews and nieces,liv¬ 
ing at the date of testator’s death. 

A contingency of marriage of a remainderman 
does not invalidate a bequest where the fact of mar¬ 
riage does not affect the vesting of an interest but 
merely the extent of the interest. 


Greenleaf, 58 S.W.2d 448, 332 Mo. 
402. 

Separate consideration of eacii sliare 
Where will directed that income 
he paid to testator’s brother for life 
and on brother’s death such estate 
to be divided into as many shares 
as there were children of the broth¬ 
er living at his death, the income 
of each share to be paid to the child 
for whom the share was set apart 
for life, and on such child’s death 
the principal to be paid to the issue 
of child, each share was to be con¬ 
sidered separately, and remainders 
over to issue of children living at 
testator’s death did not violate rule 
against perpetuities.—In re Herr¬ 
mann’s Estate, 22 A. 2d 262, 130 N.J. 
Eq. 273, affirmed 28 A.2d 617, 132 
N.J.Bq. 458. 

99. Mo.—Greenleaf v. Greenleaf, 58 
!S.W.2d 448, 332 Mo. 402. 

Ohio.—^First-Central Trust Co. v. 
Clafiin, Com.Pl., 73 N.E.2d 388. 

1. Iowa.—In re Trimble’s Estate, 
14 N.W.2d 673, 234 Iowa 994. 

2. Del-—Security Trust Co. v. Cool¬ 
ing, 42 A.2d 784, 28 Del.Ch. 303. 

Ill.—Millikin Nat. Bank of Decatur 
V. Wilson, 174 N.E. 857, 343 Ill. 
65, 75 A.L.R. 117. 

N.J.—^Tompkins v. Pryor, 60 A.2d 
801, 142 N.J.Eq. 523. 

Pa.—In re Seaman’s Estate, Orph., 
18 Northumb.Leg.J. 86. 

Perpetual succession 

Where a scheme of successive life 
estates was intended to operate for¬ 
ever, the rule against perpetuities 
was violated. 

70 C.J.S.—38 


ni.— Foley V. Nalley, 184 N.E. 316, 
351 Ill. 194. 

N.J.—Glock V. Glock, 160 A, 339, 110 
N.J.Eq, 477. 

Possibility of birth after expiration 
of period 

(1) Gift, after successive life es¬ 

tates, to designated persons of resi¬ 
due “upon the death of my son 
. . . and all of his children” is 

void under rule against perpetuities, 
in view of the possibility that the 
son’s last surviving child might be 
unborn at testator's death and might 
survive his or her father more than 
twenty-one years.—In re Scott’s Es¬ 
tate, 152 A. 560, 301 Pa. 509. 

(2) Limitations to unborn persons 
generally see infra § 17. 

3. Conn.—^Union & New Haven 
Trust Co. v. Sherwood, 147 A. 562, 
110 Conn. 150. 

Ill.—Chicago Title & Trust Co. v. 
Shellaberger, 77 N.E.2d 675, 399 
Ill. 320. 

48 C.J. p 958 note 73 Ca]. 

4. Conn.—Greenwich Trust Co. v. 
Shively, 147 A, 367, 110 Conn. 117, 

5. Okl.—^Malone v. Herndon, 168 P. 

I 2d 272, 197 Okl. 26. 

6 . N.J.—^Pennsylvania Co. for In¬ 
surance on Lives and G-ranting 
Annuities v. Robb, ISO A. 410, 118 
N.J.Eq. 529, affirmed 196 A. 741, 
123 N.J.Eq. 232. 

Third generation 

(1> As used in a deed providing 
that conveyance was made during 
grantee’s natural lifetime, then to 
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their bodily heirs to the third gen¬ 
eration, phrase “to third generation” 
was void as being within rule of 
perpetuities.—^Jackson v. Powell, 35 
S.E.2d 892, 225 N.C. 699. 

(2) However, in considering a 
deed to vendors’ five-year old nephew 
“and his children to the third gener¬ 
ation,” reserving a life estate in 
vendor, the court deemed it unnec¬ 
essary to speculate as to whether 
there might have been a claimed con¬ 
flict with the rule against perpetui¬ 
ties, the named grantee having died 
four years after delivery of the deed 
and, of course, had no children.— 
U. S. V. 15,883.55 Acres of Land in 
Spartanburg County, S.C., D.C.S.C., 
54 F.Supp. 849. 

7. R-I.—Colt V. Industrial Trust 
Co., 146 A. 628, 50 R.I. 242. 

8- Conn.—^Bridgeport-City Trust Co. 
V. Ailing, 7 A.2d 833, 125 Conn. 
599. 

Md.—Snyder’s Estate v. Denit, 72 
A.2d 757. 

PatLghter’s children living at testa¬ 
tor’s death 

S.C.—^Pippin V. Sams, 177 S.E. 659, 
174 S.C. 444. 

9. N.J.—^Federal Trust Co. v. Ost, 
183 A. 830, 120 N.J.Eq. 43, opin¬ 
ion supplemented 186 A. 579, 120 
N.J,Eq. 475, affirmed 191 A. 746, 
121 N.J.Eq. 608. 

10. Ky.—Tuttle v. Steele, 135 S.W. 
2d 436. 281 Ky. 218. 

11. N.J.—Marx v. Rice, 67 A.2d 918, 
3 N.J.Super. 581. 
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Vesting of title in executor or administrator. A 
gift by a testator to the executor of his will violates 
the rule against perpetuities, since title or interest 
will not vest in the executor until probate of the 
will and there is a possibility that this may never 
happen ^2 or may not happen within twenty-one years 
from the death of the testator.^S Likewise, a testa¬ 
mentary provision under which the executor or ad¬ 
ministrator of a contingent remainderman prede¬ 
ceasing the testator may take title and apply the 
property as though it were a part of the estate of 
the remainderman contravenes the rule, since it is 
possible that letters testamentary may not issue 
within twenty-one years from the death of the re¬ 
mainderman.^^ On the other hand, where title to 
the property vests in trustees on the death of the 
testator, the fact that the will does not dispose of 
the residue of the property in certain contingencies 
does not violate the rule against perpetuities, not¬ 
withstanding the possibility that at some future time 
it may become necessary to institute probate pro¬ 
ceedings to determine what disposition to make of 
the property.^5 

Restraints or restrictions. A provision of a will 
restricting the sale of property devised to the time 
when it will bring a specified amount is void as 
violating the rule against perpetuities and it 
has been said that, when contained in a conveyance 
or devise to an individual, a total restraint on the 
right of alienation is illegal as creating a perpetui¬ 
ty forbidden by law.^'^ On the other hand, the rule 
against perpetuities is not violated by a restriction 
against sale or partition which is limited to a period 
of eleven years, a testamentary restraint of sale 
until the death of the last surviving grandchild, 
where all the grandchildren are in existence at the 
time of the testator’s death,a testamentary pro¬ 
vision specifying a definite time within which a 


sale of property is to be made,20 restrictive cove¬ 
nants prohibiting the erection of apartment houses 
and buildings for business or commercial purposes,21 
a covenant in a deed that the grantee shall continue 
to use petroleum products sold by the grantor,22 or 
a provision, in an instrument imposing a residential 
building restriction, for extension of the original 
twenty-five year term for two additional terms of 
twenty-five years each.23 Also, the rule against 
restraints on alienation is not violated by a qualified 
restriction on the right to partition,24 such as a 
testamentary provision prohibiting or postponing 
partition for a definite timers or during the minority 
of devisees.26 A limitation in a deed that any at¬ 
tempt by a creditor of the grantee to subject the 
property to the payment of the debt will defeat the 
estate and result in the substitution of another as 
the holder of the title, if a restraint on alienation at 
all, is only a permissible partial restraint for a par¬ 
ticular purpose, and not an absolute and complete 
restraint for all purposes.27 A testamentary pro¬ 
vision that certain property shall not be sold as 
long as a corporate tenant continues in business 
successfully and desires to occupy the property does 
not violate the rule against perpetuities or unlaw¬ 
fully suspend the alienation of the property where, 
in connection with other provisions, it manifests the 
testator’s intent not to prohibit the sale of the prop¬ 
erty at any time, but rather to prohibit the life ten¬ 
ant from selling it for remvestment.28 

§ IS. - Limitations Over on Failure of Is¬ 

sue 

A limitation op gift o-ver of property which is to 
take effect on a failure of issue occurring within the 
period specified by the rule against perpetuities after 
the creation of the estate or interest is not obnoxious 
to the rule; but it is otherwise as to a limitation or 
gift over which Is to take effect on a failure of issue, such 


12- Colo.—^Miller v. Weston, 189 P. 

610, 67 Colo. 534, 537. 

48 C.J. p 944 note 2 [a] (1). 

13. Ill.—^Johnson v. Preston, 80 US'. 
E. 1001, 226 III. 447, 10 L,R.A.,N. 
S„ 564. 

48 C.J. p 944 note 2 [a] (2). 

14- Ill.—^Ryan v. Beshk, 170 N.E. 
699, 339 Ill. 45. 

15. Nev.—Sarrazin v. First Nat. 
Bank of Nevada, 111 P.2d 49. 60 
Nev. 414. 

16. Kan.—Blake-Ourtis v. Blake, 89 
P.2d 15. 149 Kan. 512. 

17- Tenn.—Henshaw v. Flenniken, 
191 S.W.2d 541, 183 Tenn. 232, 168 
A.L..R. 1010. 

18. Ark.—^Fleming- v. Blount, 151 -S. 
W.2d 88, 202 Ark. 607. 


19. Mo.—Carter v. Boone County 
Trust Co.. 92 S.W.2d 647, 338 Mo. 
629. 

20 > N.Y.—In re Morrissey's Will, 81 
N.T.S.2d 576. 

21 . Ga.—-Reeves v. Comfort, 157 S. 
E. 629, 172 Ga. 331. 

22. Ky.—Trosper v. Shoemaker, 227 
S.W.2d 176, 312 Ky. 344. 

23. Tex.—Logan v. Bush, Civ.App., 
220 S.W.2d 669, refused no re¬ 
versible error—Butler v. South¬ 
west Eairy Products Co., Civ.App., 
146 S.W.2d 1036, error dismissed, 
judgment correct, 

24. Pa.—In re Tombs' Estate, 39 A. 
2d 367, 155 Pa.Super. 605. 

llivision of proceeds of sale 

Where title to ranch property was 
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quieted in favor of two heirs on 
their entering into agreement that 
property together with cattle there¬ 
on should be sold “at first good 
chance for the best price possible" 
and the remainder of money divided 
according to deceased’s will, agree¬ 
ment did not offend rule against per¬ 
petuities.—Sadler v. Sadler, D.C. 
Nev., 73 P.Supp. 583, affirmed, 0.'C.A., 
167 F.2d 11. 

25. N.C.—Greene v. Stadiena, 152 S. 
E. 398, 198 N.C. 445. 

26. N.C-—Greene v. Stadiem, supra. 

27. S.C.—^Lynch v. Lynch, 159 S.E. 
26, 161 S.C. 170. 

28. Ga.—Williams v. J. M. High Co., 
36 S.E.2d 667, 200 Ga. 230, 162 A. 
L.R. 1139. 
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as an indefinite failure of issue, that may occur after 
the expiration of the period specified by the rule. 

A limitation or gift over of real or personal prop¬ 
erty which is to take effect on a failure of issue of 
the preceding taker or another, occurring within the 
period specified by the rule against perpetuities after 
the creation of the estate or interest,as on a 
failure of issue at the death of a person or persons 
by whose lives the period is measured,^® or within 
twenty-one years thereafter,or, according to some 
authorities, where the gift over is to a person in be¬ 
ing at the creation of the interest,^2 or is of an inter¬ 
est which cannot continue beyond lives in being,23 
is not obnoxious to that rule. However, a limita¬ 
tion or gift over which is to take effect on a failure 
of issue that may occur at a period beyond that 
specified by the rule,24 as on an indefinite failure 
of issue, that is, a failure whenever it occurs at any 
time in the future,2 5 may not vest within the period 
of the rule and consequently is void for remote¬ 
ness, except, in the case of real property, where the 
preceding estate is construed as an estate tail, on 
the expiration of which the limitation over is to take 
effect as a remainder,2 6 and not even then where the 
estate tail is converted by statute into a fee, the 
limitation over, in such case, being void for remote- 

ness.27 


§ 16. - Limitations to Classes 

a. In general 

b. Limitations to persons attaining speci¬ 

fied age 

a. In Greneral 

In order that a gift to a class may comply with the 
rule against perpetuities, ail the members of the class 
must necessarily be ascertained and take vested interests 
within the period specified by the rule. 

The rule against perpetuities is of particular sig¬ 
nificance in the consideration of class gifts.2S For 
the purpose of the rule against perpetuities, a class 
gift is not regarded as vested until the maximum 
and minimum membership of the class is deter¬ 
mined ;22 if the membership of the class may pos- 
sibl}^ remain uncertain for a time bej-ond that speci¬ 
fied by the rule the gift or limitation as a whole is 

void for remoteness and a possibility that any 
one or more members may come within the descrip¬ 
tion of the class and take a share or interest, or, 
having been within its description, cease to be so 
and thus fail to take a share or interest, at a time 
beyond that prescribed by the rule, will render the 
entire gift void.^^ In other words, where the gift 
is to a class, the class must be such that all the mem¬ 
bers thereof must necessarily be ascertained and 
take absolutely vested interests within the period 


29. Ky.—Mitchell v. Beegan, 192 S. 
W.2d 715, SOI Ky. 587. 

Miss.—^Hanie v. -Grissom, 172 So. 
500, 178 Miss. 108. 

Term.—^McCord v. Ransom, 207 S.W. 

2d 581, 185 Tenn. 677. 

48 C.J. p 961 note 1. 

Occupancy of property not postpon¬ 
ing" vesting of title 
Devise of contingent remainder 
of testatrix* homestead property to 
testatrix' niece or her heirs in event 
of death of testatrix' sons without 
lawful issue was not violative of 
rule against perpetuities because of 
provision that if one of sons who 
was subject to physical handicap 
died leaving a wife and children, 
they should live on property as long 
as they might desire, since right of 
son’s widow to occupy property 
would not postpone vesting of title 
in niece.—^Tolman v. Reeve, 65 N.E. 
2d 815, 393 Ill. 272. 

30. Ky.—^Mitchell v. Deegan, 192 S. 
W.2d 715, 301 Ky. 687. 

Miss.—^Hanie v. Grissom, 172 ‘So. 
500, 178 Miss. 108. 

N.Y.—In re Schwamm’s Estate, 53 
N.T.S,2d 654. 

48 <C.J. P 961 note 2, 

31- Ga.—^Forman v. Troup, 30 Ga. 
496. 

48 C.J. P 962 note 3. 


32. Miss.—^Hanie v. Grissom, 172 
So. 500, 178 Miss. 108. 

Tex.—^Bryson v. Connecticut General 
Life Ins. Co., Civ.App., 196 S.W. 
2d 532, error refused. 

48 C.J. P 962 note 4. 

33. Executory bequest of slave 
Md.—^Biscoe v. Biscoe, 6 Gill & J. 

232. 

48 C.J. p 963 note 6 [a]. 

34. Pa.—^In re Brady’s Estate, 47 
Pa.Dist. & Co. 458. 

48 C.J. p 963 note 7. 

35. Ind.—Quilliam v. Union Trust 
Co. of Indianapolis, 142 IST.E. 214, 
194 Ind. 521. 

Ky.—Scearce v. King, 217 S.W. 366, 
186 Ky. 507. 

Va.—'Claiborne v. Wilson, 192 S.E. 

585. 168 Va. 469. 

48 C.J. p 963 note 8. 

“Indefinite failure of issue” defined 
see 42 C.J.S. p 561 notes 95-99. 

36. Mass.—Hawley v, Northampton, 
8 Mass. 3, 5 Am.D. 66. 

47 C.J. p 963 note 10. 

37. Ky.—Scearce v. King, 217 S.W. 
366, 186 Ky. 507. 

47 C.J. p 964 note 12. 

38- Wash.—^Betchard v. Iverson, 

212 P.2d 783. 

Testamentary class gifts generally 
see the C.J.S. title Wills |§ 692- 
696. also 69 C.J. p 231 note 51-p 
278 note 18. 


I 39. Wash.—^Betchard v. Iverson, su¬ 
pra. 

While maximum membership of 
class is not ascertained, a class gift 
is not regarded as vested interest 
for purpose of rule against perpetui¬ 
ties.—Beverlin v. First Nat. Bank, 
98 P.2d 200, 151 Kan. 307, 155 A.L.R. 
688 . 

40. Conn.—Westport Paper-Board 
Co. V. Staples, 15 A-2d 1, 127 Conn. 
115. 

48 ax p 965 note 22. 

41. U.S.—Smith’s Estate v. Com¬ 
missioner of Internal Revenue, C. 
C.A.3, 140 F.2d 759. 

Kan.—^Beverlin v. First Nat. Bank, 
98 P.2d 200, 151 Kan. 307, 155 A.L. 
R. 688. 

Md.—Safe Deposit & Trust Co. of 
Baltimore v. Sheehan, 179 A. 636, 
169 Md. 93. 

Mass.—Springfield Safe Deposit & 
Trust Co. V. Ireland, 167 N.E. 261, 
268 Mass. 62, 64 A.L.R. 1071, 

Pa.—^In re Harris' Estate, 16 Pa. 
Dist. & Co. 639—In re Feather's 
Estate, Orph., 2 Fay.L.J. 103. 

Tex.— Corpus Juris cited in Hender¬ 
son V, Moore, 190 S.W.2d 800, 802, 
144 Tex. 398. 

Wash.—^Betchard v. Iverson, 212 P. 
2d 783. 

48 C.J. p 964 note 16- 
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specified by tbe rule against perpetuities /2 and if, 
because of a violation of the rule, a gift or limita¬ 
tion is void as to any of the class to which it is 
given it is void as to aIl/^3 On the other hand, a 
gift or limitation of an interest or estate in property 
to a class whose members will necessarily be as¬ 
certained and take vested interests, if at all, within, 
or at the end of, the period specified by the rule 
against perpetuities is not obnoxious to that rule/^ 

The rule against perpetuities is violated where no 
one can qualify as a member of the class until a 
future time -when it is possible that a person qualify¬ 
ing may have been born more than twenty-one years 
after the termination of a life or lives in being when 
the interest was created/^ Even where an interest 
or estate is or becomes vested, in a technical sense, 
in the then existing members of a class to which it 
is limited, but the class is open to allow any persons 
afterward coming within its description to be in¬ 
cluded and take interests, thereby diminishing or 
in part divesting the shares of the original members, 
if the number of shares may possibly not be as¬ 
certained within the period specified by the rule 
against perpetuities the limitation is obnoxious to 
the rule/^ but the gift or limitation is not too re¬ 
mote if the persons to take and, therefore, the num¬ 
ber and size of the respective shares, will neces¬ 


sarily be ascertained within the period prescribed 
by the rule/^ 

Independent limitations. When interests or es¬ 
tates in property are limited to the members of a 
class of persons in such terms that the amount or 
extent of the interest given to each member is un¬ 
affected by the number of members or the existence 
or nonexistence of the other members, a gift or 
share which will necessarily vest, if at all, in one 
member of the class -within the limits specified by the 
rule against perpetuities is not rendered objectiona¬ 
ble to that rule by the remoteness of a gift to an¬ 
other member/8 On the same principle, when inter¬ 
ests or estates are limited to distinct classes, in each 
of which the number of members or shares is in¬ 
dependent of the number in the others, although all 
the classes may be designated by the same general 
words of limitation, the validity of a limitation to a 
class in all of whose members the interest or estate 
limited will necessarily vest within the permitted pe¬ 
riod is unaffected by the remoteness of the gift to 
another of the classes.^® 

Gift over after extinction of class, A will violates 
the rule against perpetuities where it withholds the 
vesting of a remainder interest until twenty-one 
years after the death of the last survivor of the 


42- Pa.—In re Lockhart's Estate, 
159 A. 874, 306 Pa. 394. 

43. Md,—^Ryan v. Ward, 64 A.2d 258 
—Reese v. Reese, 58 A.2d 643, 190 
Md. 311—Cknrpns Juris cited in 
Perkins v. Iglehart, 39 A.2d 672, 
678, 183 Md, 520. 

Pa.—^In re I^ockhart's Estate, 159 A. 
874, 306 Pa. 394. 

Wash.—Betchaxd v. Iverson, 212 P, 
2d 783. 

48 C.X p 964 note IS. 

44b TJ.S.—Smith's Estate v. Com- 
mi^ioner of Internal Revenue, C. 
CA^3, 140 F.2d 759. 

Md.—Safe I>eposit & Trust Co. of 
Baltimore v. Sheehan, 179 A. 536, 
169 Md. 93. 

K.J.—Schumacher v, Howard Sav. 
Inst., IS A.2d 107, 128 N.J.Bq. 56, 
affirmed 23 A.2d 581, 131 N.XEa. 
211—Camden Safe Deposit & 
Trust Co. V. Scott, 189 A. 653, 121 
N.J.Eq. 366, 110 A.L.R. 1442. 

Okl.—In re Walker's Estate, 66 P. 
2d 88, 179 Okl. 442. 

pa.—In re TewdalFs 353state, 28 A. 

2d 460, 343 Pa. 478. 

48 C.J. p 964 note 14. 

Testator may shorten period dur¬ 
ing: which class can increase so as 
not to violate rule against perpetui¬ 
ties.—Betchard v. Iverson, Wash., 
212 P.2d 783. 

Class gift vesting: in season is 


. sustainable whether the vesting 
takes place at the death of the tes¬ 
tatrix or at the death of one of her 
children.—Burlington County Trust 
Co. V. Di Castelcicala, 66 A.2d 164, 
2 N.J. 214. 

Ascertainment of membership 

Where an interest or estate lim¬ 
ited to a class is not to vest until 
the ascertainment of the individuals 
who will comprise the class, it is not 
too remote if the membership of the 
class will necessarily be ascertained 
within the period prescribed by the 
rule against perpetuities.—In re 
Walker’s Estate, 66 P.2d 88, 179 Okl. 
442—47 C.J. p 965 note 21. 

Timely ending of ability to decrease 
in membership 

The fact that a limitation is in 
favor of a class causes no invalid¬ 
ity under the rule against perpetui¬ 
ties when, under the language and 
circumstances of such limitation, 
the ability of the class to Increase 
in membership is absent and the 
ability of the class to decrease in 
membership is certain to end with¬ 
in the maximum period.—^Tiehen v. 
Hebenstreit, 42 M.W-2d 802, 152 Heb. 
753. 

Betermination of nnmbex^ of shares 

If the npinbffip of shares will nec^ 
essarily be determined within the 
period of the rule the limitation is 
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not objectionable.—Coleman v. Cole¬ 
man, 76 P. 439, 69 Kan. 39. 

45. HI.—Corwin v. Rheims, 61 N.E. 
2d 40, 390 Ill. 205. 

Limitations to unborn persons gen¬ 
erally see infra § 17. 

46- Conn.—W estport Paper-Board 

Co. V. Staples, IS A.2d 1, 127 Conn. 
115. 

Md.—^Vickery v. Maryland Trust Co., 
52 A.2d 100, 188 Md. 178—Corpus 
Juris cited in Perkins v. Iglehart, 
39 A.2d 672, 678, 183 Md. 520. 

48 ax p 965 note 26. 

- Xdfe estate left to a class consist¬ 
ing of persons in being but which 
may open and let in other members 
who are not in being at the time 
of the testator’s death was obnoxi¬ 
ous to the rule against perpetuities. 
—^Lewis V. Cockrell, D.C.D.C., 80 P. 
Supp, 380. 

47- Mass.—Hills v. Simonds, 125 
Mass. 536. 

48 ax p 965 note 25. 

46. Conn.—Shepard v. Union, etc., 
Tnist Co., 138 A. 809, 106 Conn. 
627. 

48 ax p 966 note 29. 

49k XJ.S.—Smith’s Estate v. a I. R., 
O.aA.3, 140 P.2d 759. 

Ey.—Tuttle y. Steele,, 135 S.W-2d 
43et m Ky. 21A 
48 ax p 966 note 32. 
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testator’s grandchildren as a class not limited to 
grandchildren living at the testator’s death.^^ 

b. Limitations to Persons Attaining Specified 
Age 

A provision as to the attainment of a specified age by 
a member or members of a class renders a gift to the 
ciass obnoxious to the ruie against perpetuities where 
the vesting In interest may possibly take place beyond 
the time limit of the rule, but not where there is, or will 
be, a vesting at a permissible time and the postpone¬ 
ment, if any, beyond the time limit is only of possession 
or enjoyment. 

« 

A gift to a class which is to vest in a member or 
members thereof attaining a certain age violates the 
rule against perpetuities where the contingent event 
may possibly happen beyond the time limit of the 
rule,SI as where the class to which an estate is lim¬ 
ited on the attainment by its members of a specified 
age includes the grandchildren of a person living at 
the creation of the estate, whether the specified age 
be under or over twenty-one years,S2 or when it in¬ 
cludes the children of a living person, or the grand¬ 
children of one deceased leaving a child or children 
him surviving, and the specified age is greater than 
twenty-one years and it has been held, in the case 
of a gift over, after a life interest, to such chil¬ 
dren of the life taker as attain a specified age ex¬ 
ceeding twenty-one, that even if, at the death of the 
testator, one of such children has attained the speci¬ 
fied age, the rule against perpetuities is violated, 
since, although the gift to such child is vested in 
interest at the testator’s death, the quantum of the 
gift is not then determinable.^^ 

On the other hand, a gift to a class does not 
violate the rule against perpetuities, notwithstand¬ 


§ 16 

ing a provision as to attaining a certain age, where 
there is or will be a vesting within the time per¬ 
mitted by the rule,55 as where a gift to take effect 
at an age not greater than twenty-one years is made 
to the children of a living person,56 or to the grand¬ 
children of a testator by whose will the gift is made 
or of another person dead at the time the estate is 
created,57 or, when the age at which the gift is to 
vest is greater than twenty-one years, where the 
class consists of the children of a testator by whose 
will the gift is made or of another person dead at 
the creation of the estate ;5S and, where there is a 
vesting at a permissible time, the fact that posses¬ 
sion or enjoyment of each share is postponed until 
the member entitled thereto reaches a specified age 
in excess of twenty-one does not render the gift 
violative of the rule against perpetuities.59 
Attainment of specified age by youngest mc7nber 
of class. The rule against perpetuities may be vio¬ 
lated by a provision for vesting in the members of a 
class when the youngest member attains a specified 
age in excess of twenty-one years,50 as where there 
is such a provision in a limitation to the children 
of a person living at the creation of the estate^^- or 
to the grandchildren of any person.52 Where, how¬ 
ever, there is a vesting at a permissible time,53 and 
only possession or enjoyment is postponed,5^ a pro¬ 
vision as to the attainment of a specified age in ex¬ 
cess of twenty-one years by the youngest of testa¬ 
tor’s grandchildren does not make a testamentary 
gift to such grandchildren obnoxious to the rule 
against perpetuities. A limitation vesting on the at¬ 
tainment of an age not exceeding twenty-one years 
by the youngest child of a person living at the crea¬ 
tion of the estate or the youngest grandchild of one 


so. Pa.—In re Wanamaker's Estate, 
6 A.2d 852, 335 Pa. 241, 

51. Ill.—Pitzel V. Schneider, 74 N. 
E. 779, 216 Ill. 87. 

48 C.J. p 966 note 33. 

52. Conn.—^Belfield v. Booth, 27 A- 
685, 63 Conn. 299. 

53. K.J.—^McGill V. New Jersey 
Trust Co., 121 A. 760, 94 N.J.Eq. 
657. 

46 C,J. p 967 note 43. 

54. N.J.—^In re Koellhoffer's Estate, 
25 A.2d 638, 20 N.J.Misc. 139. 

SS- Mass.—B. M. C. Burfee Trust 
Co. V. Taylor, 89 NjB.2d 777, 325 
Mass, 201. ' ' 

JBSeasHrija^ fife ' 

Even though the vesting 6f a gift 
to a class is until the. 

fortieth 'bi^hday bfhahiie4: 
son, wh^rs’hts 
+be purpose of 

. . , " ; V,1 \ . .• ;■ 


petuities, the vesting is well within 
the limits of the rule.—^Betchard v. 
Iverson, Wash., 212 P.2d 783. 

56. Ky.—Tuttle v. Steele, 135 S.W, 
2d 436, 281 Ky. 218. 

48 C.J. p 966 note 36. 

67. Ky.—Tuttle v, Steele, supra, 
Va.—Otterback v. Bohrer, 12 S.E. 
1013, 87 Va. 548. 

S^imitation of znle to gift hy will 
It has been said that rule that 
devise to testa,tor"s grandchildren as 
class is good, if vesting thereof is 
not postponed to time after they be¬ 
come of stge, is inapplicable to con¬ 
veyance by deed.—^Hassell v. Sim®, 
141 S.W,2d 472, i76 Teim. 318. 

58i' Pa.—In re, MoCa^zey, 143 A. 

289. 293 Pa. 497. . 

,48 0^- p 967 ’note; 40. 

' XrWst Co. ' v. 


Ohio.—^First-Central Trust Co. v. 

Olafiin, Com.Pl., 73 N.B.2d 388. 
Postponement of possession or en¬ 
joyment generally see supra § 7. 

60. Mo.—St, Louis Union Trust Co. 
V. Bassett, 85 S.W.2d 569, 337 Ma 
604. 101 A,L.R. 1266. 

61- m,—^Thomas v. Pullman Trust 
& Savings Bank, 21 N.R2d 897, 
371 Ill. 577. 

48 C.J. p 967 note 47. 

62- Kan.—^McEwen v. Enochs 284 P. 
2a 736, 167 Kan. 119. 

H.Y.—in re Hew Rochelle Trust Co., 
56 H.Y,S.2d 602. 

48 C.J. p 967 note 47. 

63- Ilk—^First Hat. Bank v. McIn¬ 
tosh, 9 K.EL2d 248, 366 HI. 436. 

64. Conn.—^Hill v. Birmingham, 38 
A.2d 684, 131 Conn. 174. 

Ohio.—Wnrst v. Savings Deposit 
' Bank & Trust Co., App., 47 H.E.2d 
. 676. 
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then deceased is not obnoxious to the rule against 
perpetuities.®^ 

§ 17- - Limitations to and Over from Un¬ 

born Persons 

a. Limitations to persons not in being 

b. Limitations over after limitation to un¬ 

born person 

a. Limitations to Persons Not in Being 

(1) In general 

(2) Children of person not in being 

(3) Grandchildren 

(1) In General 

The rule against perpetuities is not violated by a 
gift or limitation to the unborn child of a person in being 
at the creation of the interest where it is to vest, if 
at all, at the death of the parent or other living person 
whose life measures the period of postponement, or it 
is to vest when the child is born or attains an age not 
exceeding twenty-one years; but it is otherwise where 
vesting of the gift is postponed until the child attains an 
age beyond twenty-one years. 

A limitation or gift of an interest or estate, in fee 
or for life, to a person not in being at the creation 
thereof does not violate the rule against perpetuities 
if such person must necessarily come into being, if 
at all, and take a vested interest or estate, %vithin the 
period specified by the rule,®® as where the gift or 
limitation is to the unborn child of a person in be¬ 
ing, to vest at his birth,®’* or at the death of the 
parent®^ or another living person,or when the 
child shall attain an age not exceeding twenty-one 
years but if such interest or estate will not neces¬ 
sarily become vested within the period of the rule it 


is void for remoteness,as in the case of a limita¬ 
tion to an unborn child of a person in being to vest 
only on his attainment of an age beyond twenty-one 
years.**- 

Life estates to unborn persons in succession are 
not in violation of the rule against perpetuities if 
they all must vest within the limits, after their crea¬ 
tion, specified by that rule."^® 

(2) Children of Person Not in Being 

A gift of an,, interest or estate to the chiltf of a 
person not in being at the creation of the interest lis 
void for remoteness when it is not restricted to a birth 
and vesting occurring within the period*, of the rule 
against perpetuities. 

A gift or limitation of an interest or estate to the 
child of a person not in being at the creation of 
the limitation, when not restricted to a birth and 
vesting occurring within the period of the rule 
against perpetuities, is void for remoteness,inas¬ 
much as such child may not be born within twenty- 
one years after the death of persons in being at such 
creation;'^® but if, by the terms of the gift or lim¬ 
itation, such unborn child must be born and take, 
if at all, within the period specified by the rule, the 
rule is not violated and the interest limited is not 
too remote.**® 

(3) Grandchildren 

A limitation to the unborn grandchildren of a living 
person is void for remoteness unless it is restricted 
to grandchildren living within the period specified by the 
rule against perpetuities; but a gift or limitation to the 
unborn grandchildren of the testator making the gift 
or of another person dead at the creation of the limita¬ 
tion does not violate the rule against perpetuities where 


65. Md.—Gerke v. Colonial Trust 
Co., 79 A. 5S7, 114 Md. 2S9. 

48 C.X p 967 note 48, 

Yotmg'est gprandcttild horn 

months after testator’s death 
As contained in a will providing 
for paying stated sums on their re¬ 
spective twenty-first birthdays to 
each child of named son who may 
survive testator, provided such chil¬ 
dren visited testator’s grave once a 
year until twenty-first birthday of 
youngest grandchild, provision for 
grave visitation was not invalid be¬ 
cause of alleged possibility that 
period of visitation might be meas¬ 
ured by child born subsequent to 
death of testator, since will spoke 
from date of testator’s death, result¬ 
ing in measuring minority being 
that of child born to named son 
eight months after testator’s death. 
—In re Lesser’s Estate, 2S7 JST.Y.S. 
209, 158 Misc. S95. 

66. Ky.—Tuttle v. Steele, 135 S.W. I 
2d 436, 281 Ky. 218. i 


Pa.—In re Friday's Estate, 170 A. 

123, 313 Pa. 328, 91 A.L.R. 766. 

4S C.J. p 968 note 55 [a], [b], 

67. Conn.—^Hoadley v. Beardsley, 93 
A. 535, 89 Conn. 270. 

Ill.—^Howe V. Hodge, 38 X.E. 1083, 
152 Ill. 252. 

68. Ga.—Citizens & Southern Ksd. 
Bank v. Howell, 196 S.E. 741, 186 
Ga. 47. 

48 C.J. p 968 note 58. 

69. Ky.—Tuttle v. Steele, 135 S.W. 
2d 436, 281 Ky. 218. 

4S C.J. p 968 note 59. 

70- Pa.—In re James, 91 A, 511, 245 
Pa. 118. 

48 C.J. p 968 note 60. 

71* Or.—Closset v. Burtchaell, 230 
P. 554, 112 Or. 5S5. 

48 C.J. p 968 note 61. 

72. Ill.—Pitzel V. Schneider, 74 N. 

E. 779, 216 Ill. 87. 

48 C.J. p 969 note 64. 
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73. Del.—Corpus Juris cited in Se¬ 
curity Trust Co. V. Cooling, 42 A. 
2d 784, 789, 28 Del.Ch. 303. 

Ill.—Madison v. Larmon, 48 N.E. 
556, 170 HI. 65, 62 Am.S.R, 356. 

74. Ky.—Tuttle v. Steele. 135 S.W. 
2d 436, 281 Ky. 218. 

Tenn.—Corpus Juris quoted in Has¬ 
sell V. Sims, 141 S.W.2d 472, 476, 
176 Tenn. 318—Russell v. Jack- 
son, 113 S.W.2d 76, 21 Tenn.App. 
512. 

48 C.J. p 970 note 74. 

Possibility on possibility see Es¬ 
tates § 94. 

75. R.I.—Goffe V. Ooffe, 94 A 2, 37 
R.I. 542, Ann.Cas.l916B 240. 

Tenn.—Corpus Juris quoted in Has¬ 
sell V. Sims, 141 S.W.2d 472, 476, 
176 Tenn. 318. 

76- Tenn.—Corpus Juris quoted iiL 
Hassell v. Sims, 141 S.W,2d 472, 
476, 176 Tenn. 318. 

48 O-J. P 970 note 76, 
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it is to vest, if at all, at or before the death of the 
person in being at the creation of the interest Svhc^e 
life measures the period of postponement or at or before 
such grandchildren attain an age not exceeding twenty- 
one years. 

A gift or limitation of an interest or estate in 
property to the unborn grandchildren of a testator 
by whose will the gift is made, or of another person 
dead at the creation of the limitation, which is to 
vest, if at all, at or before the death of their parents, 
or other person or persons in being at the creation 
of the interest whose lives measure the period of 
postponement,'^'^ or at or before such grandchil¬ 
dren'^® or the youngest of them’^9 attains an age not 
exceeding twenty-one years, is not obnoxious to the 
rule against perpetuities, because the persons who 
are to take thereunder must necessarily be ascer¬ 
tained within the time permitted by the rule after 
the creation of the interest; but if it may remain 
contingent beyond such time it is too remote.®^* A 
limitation to the unborn grandchildren of a living 
person is void for remoteness,except vrhere it is 
restricted to those living at a time not later than the 
expiration of the period after its creation specified 
by the rule against perpetuities,®2 inasmuch as 
grandchildren may be born at a time beyond the pe¬ 
riod specified by the rule, to children yet unborn at 
the creation of the interest.®® 

b. Limitations Over after Limitation to Unborn 
Person 

A remainder over, after a valid preceding interest or 
estate limited to one not in being at the time of its crea¬ 
tion, is not violative of the rule against perpetuities when, 
but only when, it is vested at its creation or will neces¬ 


sarily become vested, if at all, within the period pre¬ 
scribed by the rule. 

A remainder over, after a valid preceding interest 
or estate limited to one not in being at the time of 
its creation, is not too remote if it is vested at its 
creation in an ascertained person®-^ or corporation,®^ 
or will necessarily become so vested, if at all, within 
the period prescribed by the rule against perpetui¬ 
ties;®® and an executory limitation over after an 
interest or estate previously so limited to one unborn 
at its creation is good if it must necessarily vest, 
if at all, within the period of the rule after its cre¬ 
ation.®^ If, however, a contingent remainder or 
executory limitation over after such an interest or 
estate may not become vested until a time after its 
creation beyond the period specified by the rule 
against perpetuities,®® as, for example, if its vesting 
may be postponed until the death of the unborn 
taker of the preceding estate,®® it is void for re¬ 
moteness. 

§ 18. -Limitations to and Over from 

Surviving Spouse 

A gift or limitation to the surviving spouse of a 
person unborn at the creation of the interest may be 
too remote, as may also a limitation over after a gift to 
the surviving spouse of a designated person, but a gift 
or limitation to the surviving spouse of a person in be¬ 
ing at the time of its creation, to take effect at or be¬ 
fore his death, is not too remote. 

A gift or limitation to the surviving spouse of a 
person in being at the time of its creation, to take 
effect at or before his death, is not too remote,^® 
whether or not the surviving spouse was in being at 


77. R.I.—Goffe v. Goffe. 94 A. 2. 37 
R.I. 542, Ann.Cas.l916B 240. 

48 C.J. P 969 note 65, p 970 notes 66, 
67. 

78. Ky.—Tuttle v. Steele, 135 S.W. 
2d 436, 281 Ky. 218. 

48 C.J. p 970 note 68. 

79. Tex.—Corpus Juris cited in 
Bryson v. Connecticut General 
Life Ins. Co., Civ.App., 196 S.W.2d 
632, 542, error refused,. 

48 C.J. p 970 note 69. 

SO. Mass.—Gray v. Whittemore, 78 
N.E. 422, 192 Mass. 367, 116 Am.S. 
R. 246, 10 L,R.A.,N.S., 1143. 

48 C.J. p 970 note 71. 

81. Pa.—McCreary’s Estate v. Pitts, 
47 A.2d 235, 354 Pa. 347. 

Tenn.—Corpus Juris guoted in Has¬ 
sell V. Sims, 141 )S.'W.2d 472, 476, 
176 Tenn. 318. 

48 C.J. P 970 note 72. 

82. Tenn.—Corpus Juris guoted in 
Hassell v. Sims, 141 S.W.2d 472, 
476, 176 Tenn. 318. 

48 C.J. p 970 note 73. 


83. Tenn.—^Hassell v. Sims, 141 S. 1 

W.2d 472, 176 Tenn. 318. | 

84. Iowa.—Corpus Juris guoted in 
Bankers Trust Co. v. Garver, 268 
N.W. 568, 572, 222 Iowa 196. 

48 C.J. p 971 note 82. 

85. Iowa.—Corpus Juris guoted in 
Bankers Trust Co. v. Garver, 268 
N.W. 568, 572, 222 Iowa 196. 

Mass.—Seaver v. Fitzgerald, 6 N.B. 
73, 141 Mass. 401. 

48 C.J. p 971 note 83. 

86. Iowa.—Corpus Juris guoted in 
Bankers Trust Co. v. Garver, 268 
N.W. 568, 572, 222 Iowa 196. 

48 C.J. P 971 note 84. 

87. Ala.—Woodley v. Findlay, 9 Ala- 
716. 

48 C.J. p 971 note 85. 

88. Conn.—^Bridgeport-City Trust 

Co. V. Ailing, 7 A.2d 833, 125 Conn. 
599. 

Iowa.—Corpus Juris guoted in Bank¬ 
ers Trust Co. V. Garver, 268 N. 
W. 568, 572, 222 Iowa 196. 

S.C.—^Liove V. Love, 38 S.E.2d 231, 
208 S.C. 363, 168 A.L.R. 311* 
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Tex.—Clarke v. Clarke, 46 S.W. 2d 
658, 121 Tex. 165, answers con¬ 
formed to, Civ.App., 48 S.W. 2d 
1119. 

48 C.J. p 971 note 86, p 972 notes 88, 
90. 

89. Pa.—^In re 'Scott’s Estate, 152 
A. 560, 301 Pa, 509. 

S.C.—^Love V. Love, 38 S.E.2d 231, 
208 S.C. 363, 168 A.L.R, 311. 

48 CJ. p 971 note 87. 

Intervening life estate 

Estate for life in person not in 
being at testator’s death cannot be 
interposed between estate of first 
taker and vesting of an executory 
limitation, and a limitation on vest¬ 
ing based on such an intervening 
life estate is void.—^Brookover v. 
Grimm, 190 S.E. 697, 118 W.Va. 227* 

90. Conn.—Greenwich Trust Co, v. 
Shively, 147 A, 367, 110 Conn. 117. 

Ga.—Citizens & Southern Nat, Bank 
V. Howell, 196 S.E. 741, 186 Ga. 47. 
Ill.—^Thomas v. Pullman Trust 
Savings Bank, 21 N.E.2d 897, 373 
Ill. 577. 

48 C.J. p 972 note 94. 
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the creation of the interest but a gift or limita¬ 
tion to the surviving spouse of a person unborn at 
the creation of the interest is, at least when not so 
restricted by its terms that it must vest, if at all, 
within the period after its creation specified by the 
rule against perpetuities, too remote, and therefore 

void. 

A limitation over after a gift to the surviving 
spouse of a designated person is void for remote- 
ness^^^ unless it is vested, or will necessarily become 
so, if at all, within the period after its creation 
specified by the rule against perpetuities.®^ 

§ 19. - Limitations to Series 

A limitation of an interest or estate in property to a 
series of persons, such as those who from time to time 
fil! a certain position or answer a certain description, is 
obnoxious to the rule against perpetuities in respect of 
the interests of such members of the series as may not 
vest within the period specified by the rule; and in 
some decisions the limitation has been held void as to the 
entire series. 

It would seem that a limitation of an interest or 
estate in property to a series of persons, as to those 
who from time to time may fill a certain position or 
answer a certain description, is not obnoxious to the 
rule against perpetuities in respect of the interests 
of such members of the series as must necessarily 
become vested, if at all, within the period prescribed 
by the rule.®® At any rate, the rule is applied and 
accorded effect as to all interests which may not 


vest within the period specified by the rule;®® and 
in some decisions such limitations have been held 
void as to the entire series.®"^ 

§ 20. - Limitations To and Over from 

Charities 

A contingent limitation of a legal op equitable 
interest or estate in real or personal property to a 
charitable institution, or to trustees for a charitable use, 
or a contingent limitation over to an individual or private 
corporation after a limitation to a charitable institution 
or to trustees for such a use, ordinarily is void for re¬ 
moteness if the contingency may occur at a time be¬ 
yond the period prescribed by the rule against perpetu¬ 
ities. 

In accordance with the general rule relating to fu¬ 
ture contingent interests in property, discussed supra 
§ 13, a contingent limitation of a legal or equitable 
interest or estate in real or personal property to a 
charitable institution or to trustees for a charitable 
use,®® or a contingent limitation over to an individu¬ 
al or private corporation after a limitation to a 
charitable institution or to trustees for such a use,®® 
ordinarily is void for remoteness if the contingency 
may occur at a time beyond the period prescribed 
by the rule against perpetuities; but an exception 
is made in the case of a limitation over from one 
charity to another, it being considered not too re¬ 
mote, although it will or may take effect after the 
prescribed period;^ and under some circumstances 
objections to a limitation to a charity,® or to a 


91. Conn.—Greenwich Trust Co. v. 
Shively, 147 A. 367, 110 Conn. 117. 

92. Pa.—Boyd’s Estate, 10 Pa.Dist. 
87, affirmed 49 A. 297, 199 Pa, 487. 

48 C.J. p 972 note 99. 

93. 11!.—-Milliken Nat, Bank of De¬ 
catur V. Wilson, 174 N.E. 857, 343 
Ill. 55, 75 A.Li.R. 117. 

Md.—^Perkins v. Igrlehart. 39 A. 2d 
672, 183 Md. 520. 

N,J.—^American Nat. Bank of Cam¬ 
den V. Morgenweck. 168 A 598, 
114 N.J.Eq. 286. affirmed 178 A. 
727, 118 N.J.Eq. 269. 

Pa.—In re Disston’s Estate, 46 Pa. 
Dist. &Co. 496, affirmed 35 A2d 
457, 343 Pa. 129. 

W.Va.—^Brookover v. Grimm, 190 S. 

E. 697, 118 W.Va. 227. 

48 CJ, P 972 note 1. 

94. Mass.—Gray v. Whittemore, 78 
N.E. 422, 192 Mass. 367, 116 Am.S. 
R. 246. 10 L.R.A.,N.S., 1143. 

48 O.X p 972 note 3. 

Where pazrfcicalar person was in¬ 
tended to he life tenant, as shown by 
the will, a remainder over is not 
void on the theory that the testa¬ 
tor's son might have married a wo¬ 
man not horn until after testator's 
death.—In re Batchelor's Estate, 67 
Pa.Dist. & Co. 310. I 


25, Mass.—St. Paul’s Church v. At¬ 
torney General, 41 N.E. 231, 164 
Mass. 188. 

48 C-J. p 973 notes 6, 7. 

96. Mass.—^Amory v. Amherst Col¬ 
lege, 118 N.B. 933, 229 Mass. 374 
—St. Paul’s Church v. Attorney 
General, 41 N.E. 231, 164 Mass. 188. 

97. N.J.—Siedler v. Syms, 38 A 424, 
56 N.J.Eq. 275. 

48 C.J. p 973 note 10 [a3. 

9Q- Ky.—^Letcher’s Trustee v. Letch¬ 
er. 194 S.W.2d 984, 302 Ky. 448. 
Mass.—Talbot v. Riggs, 191 N.B. 

360, 287 Mass. 144, 93 AL..R. 964. 

N-X—Redmond v. New Jersey His¬ 
torical Soa. 28 A.2d 189, 132 N.J. 
Eq. 464. 

Pa.—In re Stephan's Estate, 195 A 
653, 129 Pa.Super. 396. 

48 C,J. p 973 note 13. 

This is classic ezception to the 
principle that the rule against per¬ 
petuities does not apply to a gift to 
charity.—^Redmond v. New Jersey 
Historical Soc., 28 A2d 189, 132 N.J. 
Eq. 464. 

99. N.Y.—In re Fleishfarb’s Will, 
271 N.Y.S. 736. 151 Misc. 399. 

48 C-J. p 974 note 14. 

Test Of validity was whether, 
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presently considered, there was a 
possibility that provisions of will 
might vest property in private hold¬ 
er beyond period limited in rule 
against perpetuities.—^Williams v. 
Williams, 3 S.E.2d 334, 215 N.C. 
739. 

1. Ga.—^Murphy v. Johnston, 8 S.E. 
2d 23, 190 Ga. 23. 

Ill.—Smith V. Renne, 46 N.E.2d 587, 
382 Ill. 26. 

N.C.—Corpus Jhris cited in Williams 
V. Williams, 3 S.E.2d 334, 337, 215 
N.C. 739. 

Ohio.—Schreiner v. Cincinnati Alten- 
heim, 22 N.E.2d 587, 61 Ohio App. 
344. 

Pa.—In re Tollinger’s Estate, 37 A.2d 
500, 349 Pa. 393—In re Levan’s 
Estate, 171 A 617, 314 Pa. 274. 

48 C.J. p 974 note 16. 

Without mention of this ezceptiou, 
however, a limitation over from one 
religious organization to another was 
held to violate the rule against per¬ 
petuities.—^Watrous v. Limbocker, 33 
P.2d 938, 140 Kan. 154. 

2. Fla.—Pattillo v. Glenn, 7 So.2d 
328, 150 Fla. 73. 

Smallness of estate 

Testamentary gift, consisting in 
part of a limitation over after life 
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limitation over from,^ a charity, based on the rule 
against perpetuities may be without merit, as where 
the gift to,^ or over from,^ the charity will vest, if 
at all, within the time permitted by the rule. 

§21. Operation and Effect of Rule 

A limitation which violates the rule against perpetui¬ 
ties is wholly void ab Initio. Whether or not such in¬ 
validity extends to other provisions of the same instru¬ 
ment depends on whether all the provisions are so inter¬ 
woven and interpendent that some cannot be separated 
from the others without defeating the primary intention 
of the maker of the instrument and his general plan or 
scheme of disposing of property by the instrument. 


A limitation of an interest or estate in property 
which will not necessarily become vested within or 
at the end of the period prescribed by the rule 
against perpetuities is -wholly void ab initio,® and, 
when not otherwise provided by statute, the prop¬ 
erty covered by such limitation passes to those per¬ 
sons who -would have been entitled thereto had the 
limitation been omitted from the instrument con¬ 
taining it.*^ Furthermore, other related provisions 
may also be void,^ as where they are so interwoven 
with, and dependent on, the one which violates the 
rule against perpetuities that they cannot be sepa¬ 
rated therefrom and given effect without destroying 
a clearly disclosed scheme of the donor or testator.^ 


estates, to establish charitable hos¬ 
pital was not violative of rule 
against perpetuities because value of 
'estate was so small as to make es¬ 
tablishment of hospital too remote, 
where the estate consisted of city 
real property increasing in value 
and the income therefrom would be 
augmented by income devoted to spe¬ 
cial bequests which would terminate 
within a few years.—Graff v. Wal¬ 
lace, 32 F.2d 960, 59 App.D.C. 64, cer¬ 
tiorari denied 50 S.Ct. 32, 2S0 tJ.S. 
679, 74 L.Ed. 629. 

Where no •ferxistwas created, de-vise 
of contingent remainder to church 
for benefit of church’s foreign mis¬ 
sions was not void as creating per¬ 
petual trust.—In re Havsgaard’s Es¬ 
tate, 238 N.W. 130, 59 S.D. 26, 

3. Possibility of reverter to grantor 
or his heirs in the event the premises 
shall cease to be used for the pur¬ 
poses of a charitable trust is not 
within the application of the rule 
against perpetuities.—Roberds v. 
Markham, D.C.D.C., 81 *P.Supp. 38. 

ISTotwithstand ing pro-vision for con¬ 
veyance to city, after a charge in fa¬ 
vor of stockholders was satisfied, 
public charitable trust in operation 
of gas plant was not within rule 
against perpetuities, where the con¬ 
veyance was to be a continuance of 
the trust and the city was to be a 
successor in the fiduciary relation¬ 
ship.—Todd V. Citizens’ Gas Co. of 
Indianapolis, C.C.A.Ind., 46 F.2d 855, 
certiorari denied 51 S.Ct. 561, 283 
U.S. 852, 75 L..Ed. 1459. 

4. Del.—Williamson Trust Co. v. 
Sloane, Ch., 54 A. 544. 

Ill,—Smith V. Renne, 46 N.E-2d 587, 
382 Ill. 26—^Walliser v. Korthern 
Trust Co., of Chicago, 87 N-E.2d 
129, 338 ELApp. 263. 

R.I.—Bliven v. Borden, 185 A. 239, 
56 R.I. 283. 

Where equitable estate vested in 
Charity immediately on transfer of 
title by the executor to a trustee, 
there was no violation of the rule 
against perpetuities.—Schreiner v. 


Cincinnati Altenheim, 22 X.E.2d 5S7, 
61 Ohio App. 344, 

Tested remainder 

(1) The rule against perpetuities 
does not affect a vested remainder 
to a charity where only postpone¬ 
ment is as to possession and direct | 
enjoyment.—In re Duprea, 6 Isr.Y.S.2d ; 
555—48 C.J. p 954 note 7 [a]. 

(2) A gift of a vested remainder 
to charitable institutions after the 
termination of life estates -was up¬ 
held where all persons having life 
estates in any portion of the proper¬ 
ty were definite and ascertained and, 
together with the remaindermen, 
were able to convey title.—^In re So- 
ley’s Estate, 271 X.T.S. 595, ISO Misc. 
839. 

Private charity 

Where testatrix gave residue to 
trustee to pay net income to annui¬ 
tants for life, and directed trustee 
on death of last annuitant to apply 
corpus to erection of a home for 
homeless self-supporting women, 
last trust provision, if otherwise val¬ 
id, did not violate rule against re¬ 
moteness, since trustee and benefi¬ 
ciaries were in existence at time of 
testatrix* death; but, the trust being 
for a private, and not a public, char¬ 
ity, and the will having attempted to 
convey the estate to the trustee in 
perpetuity, there wsls a violation of 
the rule against rendering property 
inalienable in perpetuity.—^Fape v. 
Title & Trust Co., 210 P.2d 490, 187 
Or. 175. 

5. Fla.—^Holsey v. Atlantic ISTat. 
Bank of Jacksonville, 155 So. 821, 
115 Fla. 604. 

3, Ala.—Henderson v, Troy Bank & 
Trust Co., 34 So.2d 835, 250 Ala. 
456. 

Ill,—Johnston v. Cosby, 29 jN'.E.2d 
608, 374 Ill. 407—Thomas v. Pull¬ 
man Trust & Savihgs Bank, 21 N. 
B.2d 897, 371 Ill. 577—Millikin Nat 
Bank of Decatur v. Wilson, 174 N. 
B, 857, 343 III. 65, 75 A.D.R. 117— 
City Nat Bank & Trust Co. of 
Bvanston v. White, 169 N.E. 197, 
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337 m. 442—^Leonard v. Chicago 
Title & Trust Co., IS N.E.2d 706, 
298 Ill.App. 1ST. 

Iowa.—Todhunter v. Des Moines, 
etc.. R. Co.. 12 N.W. 267, 58 Iowa 
205. 

Neb.—Bunting v. Hromas, 177 N.W. 
190. 104 Neb. 3S3. 

S.G.—Berry v. Hughes, 13 S S.E. 846, 
140 S.C. 371. 

Tex.—^Henderson r, Moore, Civ.App., 
1S9 S.W.2d 59. affirmed 190 S.W.2d 
SOO, 144 Tex. 398—Boone v. Stone, 
Civ.App., 142 S.W.2d 936, error dis¬ 
missed, judgment correct. 

Wash.—Bet chard v. Iverson, 212 P, 
2d 7 S3. 

48 C.X p 974 note 20. 

Invalidity of gift to class see supra 
§ 16. 

Differing from violation of nde 
against restraints on alienation 
which merely accelerates enjoyment 
of the gift, violation of rule against 
perpetuities renders gift void ab ini¬ 
tio-—Story V. First Nat. Bank & 
Trust Co., in Orlando, 156 So. lOl, 
115 Fla. 436. 

Where violation of mle extends to 
all devised property, and title could 
not become vested in any devisee un¬ 
til after the expiration of the period 
specified by the rule, the entire will 
is void.—^Henderson v, Moore, Civ. 
App., 1S9 S.W.2d 59, affirmed 190 S. 
W.2d SOO, 144 Tex. 398. 

Ztack of validity for proper time 
Grantor’s reservation, not consti¬ 
tuting a leasehold, of possession, 
control, and use of land for unrea¬ 
sonable time will not be held valid 
for reasonable time.—^Horticultural 
Development Co. v, Dark, 139 So. 229, 
i 224 Ala. 193. 

7. Mass.—Fiduciary Trust Co. v. 

Mishou, 75 N.E.2d 3, 321 Mass. 615. 
Pa,—In re Stevenson’s Estate, 48 Pa. 

Dist. & Co. 140. 

48 C.J. p 975 note 22. 

8* Mich.—Gardner v. City Nat. 
Bank & Trust Co., 255 N.W. 687. 
267 Mich. 270. 

9. Conn.—Congregational Home 
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Testamentarj" provisions which are otherwise valid, 
however, are not necessarily invalidated by limita¬ 
tions contravening the rule against remoteness of 
vesting another provision of the will or other 
instrument may be upheld and given effect where, 
without defeating the primary intention of the donor 
or testator^i and his general testamentary or other 
disposing plan or scheme,^- it can be separated from 
the provision -which violates the rule against perpe¬ 
tuities and it has been asserted generally that a 
will is not to be set aside in toto because some of 
its provisions violate the rule against perpetuities, 
but is to be carried out as far as it is legal to do so.^"^ 

§ 22, - Effect of Remoteness of Limita¬ 

tions on Other Limitations 

A limitation depending or expectant on a prior 


limitation which Is void for remoteness is Invalid; butr 
except when a series of limitations forms such a scheme 
of distribution that no one of them can be separated 
from the others without defeating the organic plan of 
the donor or testator, the invalidity of a limitation because 
of remoteness does not defeat the validity of preceding 
limitations which are otherwise good. 

The fact that one limitation is void for remote¬ 
ness, or for violation of the rule against perpetuities, 
does not impair the validity of another which will 
vest at a permissible time;^^ and a valid limitation 
will not be struck down where it can be separated 
from the one which transgresses the rule.^s 

Prior limitations. Except when a series of Hm- 
tations forms such a scheme of distribution that no 
one of them can be separated from the others with- 
[ out defeating the organic plan of the donor or 


Missionary Soc. v. Thames Bank 
iS: Trust Co. of Xorwich, 14 A. 2d 
626, 127 Conn. 1. 

D.C.—Mondell v. Thom, 14S F.f)d 157. 
79 U.S.App.D.C. 145. 

Ill.—Johnston v. Cosby, 29 X.E.2d 
60S, 374 Ill. 407—Northern Trust 
Co. V. Porter, 13 X.E.2d 4S7, 3 6S 
III. 256—Hampton v. Dili, ISS X.E. 
419, 354 Ill. 4X5. 

Ky.—Ford v. Yost, 190 S.W.2d 21, 
300 Ky. 764. 

X.J.—Tompkins v. Pryor, 60 A.2d 
801, 142 X.J.Eq. 523—Central Han¬ 
over Bank Trust Co. v. Helme, 
190 A. 53, 131 X.J.Eq. 406. 

10. Cal.—In re Micheletti's Estate, 
151 P.2d 833, 24 CaL2d 904—In re 
Sahlender's Estate, 201 P.2d 69, 
S9 CaI.App.2d 329. 

Tex.—Rust V. Rust, Civ.App., 211 S. 
W.2d 262. Affirmed 214 S.\r.2d 462, 
147 Tex. ISl. 

11. Cal.—In re Sahlender’s Estate, 
201 P.2d 69, 89 Cal.App.2d 329— 
In re Sewall’s Estate, 5S P.2d 744, 
14 Cal.App.2d 554. 

K.Y.—In re New Rochelle Trust Co., 
50 N.Y.S.2d 602. 

12. XJ.S.—Smith’s Estate v. O. I. 
R., C.C..1-3, 140 P.2d 759. 

Cal,—In re Se wall’s Estate, 58 P.2d 
744, 14 Cal.App.2d 554. 

Kan,—^Blake-Curtis v. Blake, 89 P,2d 
15, 149 Kan. 512. 

X.Y.—In re Lyons' '^Vil!, 2 X.E.2d 
628, 271 X.Y. 204—In re Bourne’s 
Will, 64 X".Y.S.2d 751—In re Gold- 
hergr's Will, 48 X.Y.S.2d 360. 

13. Cal.—In re Heard’s Estate, 153 

P.2d 553, 25 Cal.2d 322—In re 

Micheletti's Estate, 151 P.2d 833, 
24 Cal.2d 904—In re Hale’s Estate, 
170 P.2d 961, 75 Cai.App.2d 227. 

Conn.—Congreg-ational Home Mis¬ 
sionary Soc. V. Thames Bank & 
Trust Co. of Norwich, 14 A.2d 626, 
127 Conn. 1. 

Ky,—Ford v. Yost, 190 S.W.2d 21, 300 
Ky. 764. 


Mo.—Mockbee v. Grooms, 254 S.W. 
170, 300 Mo, 446. 

X.J.—Camden Safe Deposit & Trust 
Co. V. Scott, ISO A. 653, 121 N.J.Eq. 
366, 110 A.L.R. 1442. 

X.Y.—In re Jackson’s Estate, 25 N.Y. 
S.2d 102, 175 Misc. SS2, affirmed 
In re Jackson’s Will, 30 N‘.Y.S.2d 
810, 262 App.Div. 997, appeal de¬ 
nied 31 N’.E.2d 664, 263 App.Div. 
707. 

X.C.—American Trust Co. v. Wil¬ 
liamson, 46 S.E.2d 104, 228 X.C. 
45S. 

Pa.—In re Harrah’s Estate, 72 A.2d 
5S7, 364 Pa. 451—In re Grisedm’s 
Estate, 9 A.2d 344, 336 Pa. 419, fol¬ 
lowed in In re Griscom's Estate, 9 
A.2d 345, 336 Pa. 422—In re Kerns’ 
Estate, 145 A. 824, 296 Pa. S4S, 66 
A.L.R. 1342—In re Seaman’s Es¬ 
tate, Orph., IS Xorthumb.Leg.J. 86. 
Tex.—Brooker v. Brooker, 106 S.W. 
2d 247, 130 Tex. 27—Booth v. 

"WTieat, Civ.App., 211 S.W.2d 577, 
error refused. 

Alternative dispositions or contin¬ 
gencies 

(1) If an alternative disposition 
in a will which does not violate the 
rule against perpetuities is separable 
from that part of the will which vio¬ 
lates the rule, the separable provi¬ 
sions will be sustained.—In re Gris¬ 
com's Estate, 9 A-2d 344, 336 Pa. 419. 

(2) Where a testator creates al¬ 
ternative remainders and one, even 
though it be earlier in point of suc¬ 
cession, is void because it would 
constitute a perpetuity, the other is 
not necessarily invalidated if it can 
be upheld without running counter 
to clear intent expressed in will or 
destroying testamentary scheme of 
testator.—Congregational Home Mis¬ 
sionary Soc. V. Thames Bank & Trust 
Co. of Xorwich, 14 A.2d 626. 127 
Conn. 1. 

(3) Where estate is limited on two 
alternative contingencies, one viola¬ 
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tive of rule against perpetuities and 
the other valid, the former may be 
disregarded and the latter given ef¬ 
fect.—Brookover v. Grimm, 19() S.E. 
697, US W.Va. 227. 

(4) Where a limitation is made to 
take effect on two alternative events, 
one of which is too remote and the 
other valid as within the prescribed 
limits, although gift is void as far 
as it depends on remote event, it 
will be allowed to take effect on 
happening of the alternative one. 
X.Y.—In re Horton’s Will, 24 X.Y.S. 

2d 278, 175 Misc. 542—In re 

Schwamm’s Estate, 53 X.Y.S.2d 
654. 

Pa.—^In re Olmsted’s Estate, Orph., 
59 Dauph.Co. 293. 

(5) Where will gave specified parts 
of income to testator’s son and 
daughter for life, and on their death 
to their children or legal representa¬ 
tives of their children, if any, and, 
if none, then to religious society, 
possibility that gifts over to testa¬ 
tor’s grandchildren or their legal 
representatives might have violated 
statute against perpetuities did not 
invalidate alternative gift to society 
for charitable purpose, where neither 
son nor daughter had any children.—- 
Brooks Bank & Trust Co. v. Beers, 
181 A. 391, 120 Conn. 477. 

(6) Alternative contingencies gen¬ 
erally see supra § 6. 

14. Xeb.—Bunting v. Hromas, 177 
X.W. 190, 104 X'eb. 3S3. 

Court will not disturb will to 
greater extent than is imperative, 
even though will violates rule 
against perpetuities in some particu¬ 
lars.—Camden Safe Deposit & Trust 
Co. V. Scott, 189 A. 653, 121 X.J.Eq. 
366, 110 AL.R. 1442. 

15. Tenn.—Russell v. Jackson, 118 
■S.W.2d 76, 21 Tenn-App. 5X2. 

16- Pa.—In re Brady’s Estate, 47 
Pa.Dist. & Co. 458. 
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testator,the invalidity of a limitation because of 
remoteness will not affect the validity of preceding 
limitations which are otherwise good,^S but they 
will take effect as though the subsequent invalid 
limitation had been stricken out or had not been 
made.^® Thus, ^vhen a qualified or determinable 
legal or equitable interest or estate, or one less than 
a fee or absolute ownership, is followed by a limi¬ 
tation which is void for remoteness, the preceding 
estate takes effect and comes to an end by its ovm 
limitation,20 and the remainder reverts to the donor 
or falls into his estate.^i So too, where a preceding 
estate is subject to be divested or defeated by a lim- 


tation over which is void for remoteness, the di¬ 
vesting limitation alone fails and the preceding es¬ 
tate vests free of it;-- and an absolute gift of an 
interest or estate, followed by an attempted modi¬ 
fication which would make it in part too remote, is 
itself sustained, and the modification alone is re- 
jected.22 Indeed, some authorities assert generally 
that where some limitations are within, and others 
are without, the permissible period under the rule 
against perpetuities, the estate progresses to the 
point where the rule begins to operate^-^ and the fee 
is taken by the last person authorized to take with¬ 
in the permissible period^s or by the person 


17. N’.J.—First-Mechanics Nat. Bank 
of Trenton v. Norris, S4 A.2d 746, 
134 N.J.Ba. 229~Clark v. Union 
County Trust Co., 12 A.2d 365, 127 
N.J.Eq. 221—Clock v. Clock, 160 A. 
339, 110 N.J.Eq. 477. 

Pa.—In re Laucks’ Estate, 57 A.2d 
855, 358 Pa. 369—Betts v. Snyder, 
19 A.2d 82, 341 Pa, 465—In re 
Feeney’s Estate, 142 A. 284, 293 
Pa. 273.—In re Colladay’s Estate, 
32 Pa.Dist. & Co. 644—^In re Rice’s 
Estate, 16 Pa.Dist. & Co. 123—^In 
re Buelen’s Estate, 26 Erie Co. 309 
—In re Seaman’s Estate, Orph., 
16* Northumb.Leg.J. IS—In re 
Laucks’ Estate, Orph., 95 Pittsb. 
Eeff.J. 42, 60 York Leg.Reg. 141. 

48 C.J. p 975 note 24. 

18. Conn.—Congregational Home 
Missionary Soc. v. Thames Bank 
& Trust Co. of Norwich, 14 A.2d 
626, 127 Conn. 1. 

Del.—Security Trust Co. v. Cooling, 
42 A.2d 784, 28 Del.Ch. 303. 

Iowa.—Bankers Trust Co. v. Carver, 
268 N.W. 568, 222 Iowa 196. 

Kan.—^Beverlin v. First Nat. Bank, 
98 P.2d 200, 151 Kan. 307. 155 A.E. 
R. 688. 

Ky.—^Ligget v. Fidelity & Columbia 
Trust Co., 118 S-W.2d 720, 274 Ky. 
387. 

N.T.—In re Smith’s Estate, 48 N.Y.S. 
2d 378. 

Pa.—^In re Laucks’ Estate, 57 A.2d 
855, 358 Pa. 369—^In re Schmick’s 
Estate, 36 A.2d 305, 349 Pa. 65 — 
In re Kamerly’s Estate, 35 A. 2d 
258, 348 Pa. 225—In re Eilyeu’s 
Estate, 29 A.2d 516, 346 Pa. 134— 
In re Yewdall’s Estate, 23 A. 2d 
460, 343 Pa. 478 —In re Reed’s Es¬ 
tate, 19 A.2d 365. 342 Pa. 54—^Betts 
V. Snyder, 19 A.2d 82, 341 Pa. 465 
—In re Uch’s Estate, 12 A.2d 905, 
338 Pa. 396—In re Wanamaker’s 
Estate, 6 A.2d 852, 335 Pa. 241— 
In re Quigley’s Estate, 198 A. 85, 
329 Pa- 281—In re Hecht’s Es¬ 
tate, 173 A. 324, 316 Pa. 12—Dock- 
hart’s Estate, 29 Pa.Dist. 179—In 
re Buelen’s Estate, Orph., 26 Erie 
Co. 309—^In re Itaucks' Estate, 


Orph., 95 Pittsb.Leg.J. 42, 60 York 
Deg.Reg. 141. 

S.C.—Love V. Love, 38 S.E.2d 231. 

208 S.C. 363. 

48 C.J. p 975 note 25. 

Gift of prior estate is not neces¬ 
sarily also void where a gift of an 
estate in remainder is void for vio¬ 
lating the rule against perpetuities. 
—Clark V. Union County Trust Co., 
12 A.2d 365, 127 N.J.Eq. 221. 

19. Del.—Security Trust Co. v. Cool¬ 
ing, 42 A.2d 784, 28 Del.Ch. 303. 
Md.—Perkins v. Iglehart, 39 A-2d 
672, 183 Md. 520—Safe Deposit & 
Trust Co. of Baltimore v. Sheehan, 
179 A. 536, 169 Md. 93. 

Mass.—^Amerige v. Attorney General, 
88 N.E.2d 126, 324 Mass. 648. 

S.C.—^Love V. Love, 38 S.E,2d 231, 
208 S.C. 363. 

48 C.J. p 975 note 26. 

2o 7^ Mass.—^North Adams First Uni- 
versalist Soc, v. Boland, 29 N.E. 
524, 155 Mass. 171, 15 L.R.A- 231. 
48 C.J. p 975 note 27. 

Zdfe estate 

(1) A life estate preceding a re¬ 
mainder void for remoteness may be 
upheld. 

Del.—Equitable Trust Co. v. Snader, 
151 A. 712, 17 Del.Ch. 203. 

Pa.—In re Wanamaker’s Estate, 6 A. 
2d 852, 335 Pa, 241—In re Batche¬ 
lor’s Estate, 67 Pa.Dist. & Co. 310 
—In re Miller’s Trust, 48 Pa.Dist. 
& Co. 659—^In re Bilyeu’s Estate, 
40 Pa.Dist. & Co. 540, affirmed 29 
A.2d 516, 346 Pa. 134—^In re Mc¬ 
Creary’s Estate, 29 Pa.Dist. & Co. 
93—^McLaughlin’s Estate, 14 Pa. 
DisL & Co. 725. 

(2) The orphans’ court will not 
decide whether a remainder interest 
violates the rule against perpetui¬ 
ties at a time when a valid preced¬ 
ing life estate has not terminated.— 
In re Bilyeu’s Estate, 40 Pa.Dist. & 
Co. 540, affirmed 29 A.2d 516, 346 Pa. 
134. 

21. Pa.—^In re Miller's Ti*ust, 48 Pa. 

Dist. & Co. 659. 

48 C.J. p 976 note 28. 
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22. Conn.—Congregational Home 

Missionary Soc. v. Thames Bank & 
Trust Co. of Norwich, 14 A.2d 626, 
127 Conn. 1. 

Pa.—In re Brady’s Estate, 47 Pa. 

Dist. & Co. 45S. 

48 C.J. p 076 note 20. 

Where attempted ultimate esecn- 
tory interest fails in its inception 
because of rule against perpetuities, 
the prior interest becomes indefeasi¬ 
ble,—Beverlin v. First Nat. Bank, 98 
P.2d 200, 151 Kan. 307, 155 A.L.B. 
688 . 

Defeasible fee 

Where testator devised land to son 
for life with remainder to his chil¬ 
dren and other provisions of will 
for disposition of land should son 
die without issue were invalid as vio¬ 
lating rule against perpetuities, son 
had a defeasible fee in remainder 
subject to being defeated if he died 
leaving issue, and coincident with 
death without issue, son became 
vested with fee-simple title to the 
land and had the right to devise it 
by will.—^Letcher’s Trustee v. Letch¬ 
er, 194 S.W.2d 984, 302 Ky. 448. 

23. Ky.—Winn v. William, 165 S.W. 
2d 961, 292 Ky. 44. 

48 C.J. p 976 note 32. 

24. Ky.—Ford v. Yost, 190 S.W. 2d 
21, 300 Ky. 764—^Holoway v. Crum- 
baugh, 121 S.W,2d 924, 275 Ky. 
377—Ligget v. Fidelity & Colum¬ 
bia Trust Co., 118 S.W.2d 720, 274 
Ky. 387—^Tyler v. Fidelity, etc*. 
Trust Co., 164 S.W. 939, 158 Ky, 
280. 

25. Ga.—Shewmake v. Robinson, 96 
S.E. 564, 148 Ca. 2S7. 

Ky.—'Tyler v. Fidelity, etc.. Trust 
Co., 164 S.W. 939, 158 Ky. 280. 
Neb.—^Bunting v, Hromas, 177 N.W. 
190, 104 Neb. 383. 

Tenn.—Bussell v. Jackson, 113 S.W, 
2d 76, 21 TenmApp. 512. 

Only estates cut off by the rale 
against perpetuities are those which 
are to take effect after the pre¬ 
scribed period.—^Bunting v. Hromas, 
177 N.W. 190, 104 Neb. 383. 
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or persons authorized to take it under the stat¬ 
utes of descent and distribution or the will of the 

donor. 2 5 


Subsequent limitaiio7is* Any limitation depend¬ 
ing or expectant on a prior limitation which is void 
for remoteness is invalid.^^ 


n. POWERS 


§ 23. In General 

The rule against perpetuities applies to powers oyer 
property, and a power is void if it is capable of being 
exercised at a time beyond the period prescribed by 
the rule. 

The rule against perpetuities applies as well to 
powers over property as to interests and estates 
therein.^® A power which is exercisable only at a 
time within the period after its creation specified by 
the rule is not open to objection on the ground of 
remoteness;-^ but, as a general rule, a power is 
void if by the terms of its creation the event, if any, 
on which it becomes operative may not happen 
within such period and the donee may be in exist¬ 
ence at a time beyond such period, so that it is ca¬ 
pable in any possible event of being exercised at a 
time beyond the limits of the rule.^^ Thus, when a 
power is given to a person or persons in being at the 
time of its creation, or to the survivor of them, if 
more than one, but not to their representatives or 
successors, it must necessarily be exercised, if at all, 
within, or at the end of, a life in being, and, there¬ 
fore, is not objectionable on the ground of remote¬ 


ness hut, if the donee of a power is or at any 
time within the period during which the power is 
exercisable may be a person not in being at the time 
of its creation, the power is invalid. 

Ascertainment of donee. In accordance with the 
principles just stated, and by analogy to the rules 
relating to the vesting of interests in property, as 
discussed supra § 6, a power is void for remoteness 
if the donee is not a person necessarily ascertainable, 
if ever, within the period after the creation of the 
power prescribed by the rule against perpetuities.^^ 

Alternative powers. When two or more distinct 
powers of appointment are created over the same 
property, the one to he exercised in default of ex¬ 
ercise of the other, one of them which will be neces¬ 
sarily exercised, if at all, within the period pre¬ 
scribed by the rule against perpetuities is good, not¬ 
withstanding another or others may be exercisable 
at a time too remote.^4 

§ 24. Powers to Appoint 

An appointment of property made in the exercise of a 
power, other than a genera! power of appointment exer- 


26. Ky.—Ford v. Tost, 190 S.W.2d 
21, 300 Ky. 764—^Holoway v. Crum- 
baugh, 121 S.W.2d 924. 275 Ky. 
377—Ligget v. Fidelity & Colum¬ 
bia Trust Co., 118 S.W.2d 720. 274 
Ky. 387. 

Pee-simple interest subject to con¬ 
ditional life estate held taken 
Ky.—Smith v. Fowler, 190 S.W.2d 
1015. 301 Ky. 96. 

27. K.T.—^In re Simmons* Estate. 
297 N.Y.S. 85. 163 Misc. 415. 

Pa,—^In re Feeney's Estate. 142 A. 

284, 293 Pa. 273. 

48 C.J. p 977 notes 36, 37. 

Contingfent limitation 

It was said in one decision that, 
■where limitation is to children of 
one daughter, if living, and. if not, 
a second limitation is made to sec¬ 
ond daughter, second limitation, if 
vested and valid, cannot be divested 
because the alleged divesting contin¬ 
gency. death of first daughter leav¬ 
ing children, is too remote, but it 
was adjudged that all limitations at 
the death of first daughter were con¬ 
tingent and void,—McCreary's Estate 
V. Pitts, 47 A.2d 235, 354 Pa. 347. 

28. K.J.—Burlington County Trust 
Co. V. Di Castelcicala. 66 A-2d 164, 
2 N.J. 214. 

48 C.J. p 977 note 39. 

Power to appoint see infra S 34. I 


29. Ohio.—^Moskowitz v. Federman, 
51 ]Sr.E.2d 48, 72 Ohio App. 149. 

48 C.J. p 977 note 40. 

Exercise of powder as involving sus¬ 
pension of alienability see infra § 
46. 

Period specified by rule see supra 
§ 4. 

30. Cal.—^Dallapi v. Campbell, 114 
P.2d 646, 45 CaI.App.2d 541. 

Md.—Lamkin v. Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 
704. 

i N.J. —Burlington County Trust Co. v. 

: Di Castelcicala, 66 A.2d 164, 2 N. 

J. 214—Camden Safe Deposit & 

( Trust Co. V. Scott, 189 A. 653, 121 
I 366, 110 A-DR. 1442. 

Pa.—^In re Schmick's Estate, Orph., 
35 Berks Co. 131. 

48 C.J. p 977 note 43. 

Beserved power 

<1) The reservation In grantor, as 
against grantee, of power or right 
to lease grantee's property, unlim¬ 
ited as to the time of execution of 
such lease, was a violation of the 
rule against perpetuities and was, 
therefore, void.—^Dallapi v, Camp¬ 
bell, 114 P.2d 646, 45 Cal.App.2d 541. 

(2) Reversions and possibilities 
of reverter as not subject to rule 
against perpetuities see supra § 12. 
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Power is not saved by its timely 
execution where it is invalid because 
it is capable of being exercised at a 
time beyond the period limited by 
the rule against perpetuities.—^Dal- 
lapi V. Campbell, supra. 

31. Mass.—^Mills v. Smith, 78 N.E. 
765, 193 Mass. 11, 6 L.R.A.N.-S.. 
865. 

48 C.J. p 977 note 44. 

32. Del.—^Wilmington Trust Co. v. 
Wilmington Trust Co., 15 A.2d 153, 
25 Del.Ch. 121, affirmed 24 A.2d 
309, 26 Del.Ch. 397, 139 A.L.R. 
1117. 

K.J.—^Burlington County Trust Co. v. 
Di Castelcicala, 66 A.2d 164, 2 K. 

J. 214—Camden Safe Deposit & 
Trust Co. V. Scott, 189 A. 653, 121 

K. J.Ea. 366, 110 A.L.R. 1442. 

48 C.J. p 978 note 47. 

General power of appointment exer* 
cisable by deed see infra § 24, 

33. K.J.—^Burlington County Trust 
Co, V. Di Castelcicala, 66 A.2d 164, 
2 N.J. 214. 

48 C.J. p 978 note 51. 

34. K.J.—Ogden v. McDane, 67 A. 
695, 73 N.J.E<i. 159. 

48 C.J. p 978 note 53. 
limitations on alternative contin¬ 
gencies see supra § 12. 
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cisable by deed, is void unless the interest or estate ap¬ 
pointed must necessarily become vested in the appointee 
within the period prescribed by the rule against perpetui¬ 
ties reckoned from the date of the creation of the power, 
and not from the date of its exercise. 

A power to appoint is invalid if it is capable of 
being exercised at a time beyond the period speci¬ 
fied by the rule against perpetuities.35 The rule is 
subject to the exception that, when a general power 
to appoint property in fee is exercisable by the donee 
by deed at a time within the prescribed period, rath¬ 
er than by will or testament only, the power is equiv¬ 
alent to a grant of absolute ownership, since the 
donee can at any time appoint to himself, and the 
power is, therefore, not bad even when given to one 
not in existence at the time of its creation, if he 
will necessarily come into being, if at all, and attain 


full age, within the period of the rule.S6 

Execution of poicer. An appointment of property- 
made in the exercise of a power, other than a gen¬ 
eral power of appointment exercisable by deed, is 
void unless the interest or estate appointed must 
necessarily become vested in the appointee within 
the period prescribed by the rule against perpetui¬ 
ties.^" Conversely, an appointment is not invalid as 
violating the rule against perpetuities where the 
interests or estates appointed must necessarih' vest 
within the period prescribed by the rule against per- 
petuities.^S tlie absence of statute prescribing a 
different rule, 3^ the period prescribed by the rule 
against perpetuities is reckoned from the date of 
the creation of the power, and not from the date of 
its exercise.^® This is based on the principle that 


35. Cal.—^Dallapi v. Campbell, 114 P. 
2d 646, 45 Cal.App.2d 541. 

48 C.J. p 977 note 43. 

Statutory rule against suspension of 
alienability as applied to creation 
and execution of powers of ap¬ 
pointment see infra § 46. 

36- Cal.—Corpus Juris cited in Dal- 
lapi V. Campbell, 114 P.2d 646, 650, 
45 Cal.App.2d 541, 

48 C.J. p 978 note 59. 

37. Del.—^Equitable Trust Co. v. 
Snader, 151 A. 712, 17 Del.Ch. 203. 

Ky.—Ligget v. Fidelity & Colum¬ 
bia Trust Co., 118 S.W.2d 720, 274 
Ky. 387. 

Md.—Lamkin v. Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 
704. 

Mass.—^Amerige v. Attorney General, 
88 N.E.2d 126, 342 Mass. 648— 

Porotto V. Fiduciary Trust Co., 75 
3Sr.E.2d 17, 321 Mass. 638—Fiducia¬ 
ry Trust Co. V. Mishou, 75 K’.E.2d 
3, 321 Mass. 615. 

Mo.—Corpus Juris quoted in. St Lou¬ 
is Union Trust Co. v. Bassett, 85 
S.W.2d 569, 580, 337 Mo. 604, 101 
A.L.R. 1266. 

N.J.—Central Hanover Bank & Trust 
Co. V. Helme, 190 A. 53. 121 N.J. 
Eq. 406. 

N.Y.—In re Kelly^s Will, 291 N.Y.S. 
860, 161 Misc. 255. 

H.C.—^American Trust Co. v. Wil¬ 
liamson, 46 B.E.2d 104, 228 N.C. 
458. 

Pa.—In re Lewis* Estate, 37 A.2d 482, 
349 Pa. 571—In re Miller’s Trust, 
48 Pa.Dist & Co. 659—In re Colla- 
day’s Estate, 32 Pa.Dist & Co. 
644. 

48 C.J. p 979 note 71. 

Period prescribed by rule see supra 
S 4. 

38. Conn.—^Union & New Haven 
Trust Co. V. Taylor, 50 A.2d 168, 
133 Conn. 22L 

Del.—^Wilmington Trust Co. v, 
Sloane, Ch„ 54 A.2d 544. 

Md,—Lamkin v. Safe Deposit & 


Trust Co. of Baltimore, 64 A.2d 
704. 

Mass.—Amerige v. Attorney General, 
88 N.E.2d 126. 342 Mass. 64S— 
Garfield v. State St. Trust Co., 
70 X.E.2d 705, 320 Mass. 646, 169 
A.L.R. 719, 

N.J.—Marx v. Rice, 67 A.2d 918, 3 
N.J.Super. 581. 

Ohio.—-First-Central Trust Co. v. 

Ciaflin, Com.Pl., 73 N.E.2d 388. 

Pa.—In re Reed’s Estate, 19 A.2d 365. 
342 Pa. 54—In re Warren’s Estate, 
182 A. 396, 320 Pa. 112, 104 A.L.R. 
1345—In re Glenn’s Estate, 16 Pa. 
Dist. & Co. 581. 

39. Del.—^Wilmington Trust Co, v. 
Sloane, Ch.. 54 A.2d 544. 

Frier to the euactmeut of the stat¬ 
ute providing that every estate or 
interest created by the exercise of 
a power of appointment shall be 
deemed to be created at the time of 
the exercise of the power rather than 
at the time of its creation for the 
purposes of the rule against per¬ 
petuities, the period prescribed by 
the rule against perpetuities was 
reckoned from the creation, rather 
than from the exercise, of the pow¬ 
er.—Equitable Trust Co. v. McComb, 
168 A. 203, 19 Del.Ch. 387—Equitable 
Trust Co. V. Snader, 151 A- 712, 17 
DeLCh. 203. 

40. U.S.—^Legg's Estate v. C. I. R,, 
G.C.A.4, 114 P.2d 760. 

Ill.—^Northern Trust Co. v. Porter, 
13 N.E.2d 487, 368 Ill. 258. 

Ky.—^Ligget v. Fidelity 4? Columbia 
Trust Co., 118 S,W*2d 720, 274 

Ky. 387—De Charette v. Be Char- 
ette, 94 6.W.2d 1018. 264 Ky. 525, 
104 A.L.R. 1455. 

Md.—^Lamkin v. Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 
704. 

Mass.—^Amerige v. Attorney General, 
88 N,E.2d 126. 324 Mass. 648— 
Porotto V. Fiduciary Trust Co., 75 
N.E.2d 17, 321 Mass, 638—Fiducia¬ 
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ry Trust Co. v. Mishou. 75 N.E. 
2d 3, 321 Mass. 615. 

Mich.—Gardner v. City Nat. Bank & 
Trust Co.. 255 X.W. 587, 267 Mich. 
270. 

Mo.—Corpus Juris quoted ia St. Lou¬ 
is Union Trust Co. v. Bassett, 85 
S.W.2d 569. 580. 337 Mo. 604. 101 
A.L.R. 1266—^Rutherfurd v. Farrar, 
App., 118 S.W.2d 79. 

N.J.—Corpus Juris cited in Central 
Hanover Bank & Trust Co. v. 
Helme, 190 A. 53, 59. 121 N.J.Eq. 
406—Camden Safe Deposit St Trust 
Co. V. Scott, 189 A. 653, 121 N.J. 
Eq. 336, 110 A.L.R. 1442—Marx v. 
Rice. 67 A.2d 918, 3 N.J.Super. 
581. 

N.C.—^American Trust Co. v. Wil¬ 
liamson, 46 S.E.2d 104, 228 N.C. 
458. 

Ohio.—First-Central Trust Co. v. 

Ciaflin, Com.Pl.. 73 N.E.2d 3SS. 

Pa.—McCreary’s Estate v. Pitts, 47 
A.2d 235. 354 Pa. 347—In re Lewis- 
Estate, 37 A.2d 4S2, 349 Pa. 571— 
In re Warren’s Estate, 182 A. 396, 
320 Pa. 112, 104 A.L.R. 1345—In 
re Miller’s Trust, 48 Pa.Dist. & Co. 
659—^In re Schmick’s Estate, Orph,, 
35 Berks Co. 131, 

48 C.J. p 979 note 71. 

Operation and effect of execution of 
power of appointment generally 
see the C.J.S. title Powers § 60, 
also 49 C.J. p 1305 note 77 et seq. 

Reason for rule 

The application of the rule against 
perpetuities is largely governed by 
the fact that an appointee derives 
his title from the will of the crea¬ 
tor of the power and that title does 
not vest in the donee and the prop¬ 
erty is not a part of his estate.— 
Union & New Haven Trust Co. v. 
Taylor, 50 A.2d 168, 133 Conn. 221. 

Grant of further power of appoint¬ 
ment 

An appointee under a power of ap¬ 
pointment can grant no further pow¬ 
er of appointment which may be ex- 
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§ 24 

the vesting of property is in effect the act of the 
donor of the power and that he may not confer on 
another the right to do that which he himself could 
not do.^^ Accordingl\% it has many times been said 
that limitations of property’ made in the exercise of 
a power of appointment are to be treated, as far 
as concerns questions of remoteness, as if they had 
been written into the instrument by which the power 
was created in place of the power itself but this 
statement is subject to the qualification that an in¬ 
terest or estate so appointed which, under the cir¬ 
cumstances existing at the date of the appointment, 
will necessarily^ vest in the appointee within the pre¬ 
scribed time after the creation of the power will 
not be held invalid under the rule against perpetui¬ 
ties, because it was not apparent at such creation 
that an interest or estate so appointed would neces¬ 
sarily vest within such period, or because, under 
other circumstances which might have arisen sub¬ 
sequent to the creation of the power, such an ap¬ 
pointment would have been void.^^ 


Since a donee given a general power to appoint 
to whomsoever he may choose, which is exercisable 
by deed at a time within the period prescribed by 
the rule against perpetuities, is regarded as having 
the absolute ownership for the purposes of the rule 
against perpetuities, the period within which an 
interest or estate appointed by him must vest in the 
appointee in order to avoid the objection of remote¬ 
ness is computed from the date of the appointment 
rather than from the date of the creation of the 
power,even though in fact the appointment is 
made by will.*^^ 

A general power exercisable only by will has in a 
few decisions been held to make the donee so far the 
equivalent of the absolute owner that the remote¬ 
ness of an appointment made by him is to be com¬ 
puted with respect to the date of the appointment 
rather than the date of the creation of the power 
but such decisions have been criticized,and the 
weight of authority is otherwise,^^ 


ercised or which may create estates 
commencing- beyond the period pre¬ 
scribed by the rule against perpetui¬ 
ties, counting from the death of the 
original donor.—Lamkin v. Safe Be- 
posit & Trust Co. of Baltimore, Md., 
64 A.2d 704. 

Reserved power 

The rule providing for measure¬ 
ment of remoteness of an appoint¬ 
ment, from time of creation, and not 
from time of exercise, of power of 
appointment, is not affected by fact 
that power is reserved by donor to 
himself rather than granted to an¬ 
other. 

Mass.—^Fiduciary Trust Co. v. Mi- 
shou, 75 X.B.2d 3, 321 Mass. 615. 
Pa.—McCreary's Estate v. Fitts, 47 
A.2d 235, 354 Pa. 347. 

Transfer fraudulent as to creditors 
Under rule that a fraudulent 
transfer of property cannot be set 
aside by grantor or for the benefit 
of his heirs and can be set aside only 
to extent that property is required 
to satisfy claims of creditors, where 
settlor has made an irrevocable gift 
in trust reserving income of prop¬ 
erty for life and a general testamen¬ 
tary power, commencement of run¬ 
ning of period of rule against per¬ 
petuities is not postponed from date 
of gift in trust to date of exercise 
of power, notwithstanding a credi¬ 
tor could have set trust aside.—^Mc¬ 
Creary's Estate V. Pitts, supra. 

41. Mo.—Corpus Juris quoted ia 
St. Iiouis Union Trust Co. v. Bas¬ 
sett, 85 S.W’'.2d 569, 580, 337 Mo. 
604, 101 A.L.R. 1266—Rutherfurd 
V. Farrar, App., 118 S.'W.2d 79, 

48 C.J. p 979 note 73. 


42, U.S.—^Eegg’s Estate v. C. I. R-, 
O.C,A.4, 114 F.2d 760. 

Del.—Equitable Trust Co. v. Mc- 
Comb, 168 A. 203, 19 Del.Ch. 387 
—^Equitable Trust Co. v, Snader, 
161 A. 712, 17 Del.Ch. 203. 

Ill,—^>7orthern Trust Co. v. Porter, 
13 N'.E.2d 4S7. 368 Ill. 256. 

Ky.—Ligget v. Fidelity & Columbia 
Trust Co., 118 S.W.2d 720, 274 Ky. 
387—De Charette v. De Charette, 
94 S.W.2d 1018, 264 Ky. 525, 104 
A.D.R. 1455. 

Mo.—Corpus Juris quoted ia St. Lou¬ 
is Union Trust Co. v. Bassett, 85 S. 
W.2d 569, 580, 337 Mo. 604, 101 A. 
L.R. 1266. 

N.J.—Central Hanover Bank & Trust 
Go. V. Helme, 190 A. 53, 121 N.J. 
Eq, 406—Marx v. Rice. 67 A.2d 918, 
3 N.J.Super. 581. 

48 C.J. p 979 note 73. 

43, U.S.—Legg's Estate v. C. I. R., 
C.C.A.4. 114 P.2d 760. 

Ill.—^Xorthern Trust Co. v. Porter, 
13 N.E.2d 487, 368 HI. 256. 

Ky.—Ligget v. Fidelity & Columbia 
Trust Co., 118 S.W.2d 720, 274 
Ky. 387—^De Charette v. De Char¬ 
ette. 94 S.W.2d 1018, 264 Ky. 525, 
104 A.L.R. 1455. 

Mass.—^Fiduciary Ti*ust Co. v. Mi- 
shou, 75 N.E.2d 3. 321 Mass. 615. 

Mo.—Rutherfurd v. Farrar, App., 118 
S.\V.2d 79. 

Marx v. Rice, 67 A.2d 918, 3 N. 
J,Super. 581. 

Pa.—Corpus Juris cited in In re 
Lewis' Estate, 37 A.2d 482, 485, 
349 Pa. 571—In re Reed's Estate, 
19 A.2d 365, 342 Pa. 54—Corpus Ju- 
ris cited ia In re Warren's Estate, 
182 A- 396, 397, 320 Pa, 112, 104 
A.L.R. 1345—Cameron v, Kranich, 
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[ Com.Pl., 50 Lanc.Rev. 531, 62 York 
Leg.Rec. 5. 

48 C.J. p 979 note 74. 

44. Mo.—St. Louis Union Trust Co. 

V. Bassett, 85 S.IV.2d 669, 337 Mo. 
604, 101 A.L.R. 1266. 

48 C.J. p 980 note 78. 

45. Pa.—^Appeal of Mifflin, 15 A. 525, 
121 Pa. 205, 6 Am.S.R. 781, 1 L.R.A. 
453. 

48 C.J. p 980 note 79. 

46. Wis.—Miller v. Douglass, 213 IN’. 

W. 320, 192 Wis. 486. 

48 C.J. p 980 note 80. 

G-raat to donee’s executor or heirs 
A testamentary trust of income for 
life to son, created by father and at 
death of son principal to son's ex¬ 
ecutors to be administered as part 
of son's estate in accordance with 
son's will but principal to be dis¬ 
tributed as intestate property to 
son's then heirs at law if son leaves 
no will, terminated at death of son 
leaving a will, vesting the fund in 
son's executor when delivered by 
trustee, and period of rule against 
perpetuities was measured from 
death of the son, not from the death 
of the father.—^Union & New Haven 
Trust Co. V. Taylor, 50 A.2d 168, 133 
Conn. 221. 

47. Mass.—Minot v. Paine, 120 N.E. 
167, 230 Mass. 514, 1 A.L.R. 365. 

48 C.J. p 980 note 81. 

48. m. —^Northern Trust Co. v. Por¬ 
ter, 13 N.E.2d 487. 368 Ill. 256. 

Md.—Lamkin v. Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 
704. 

Mass.—^Amerige v. Attorney General, 
88 N,E.2d 126, 324 Mass. 648—Fi¬ 
duciary Trust Co. V. Mishou, 75 N. 
E,2d 3, 321 Mass. 615. 
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Possibility of remote appointment. Only appoint¬ 
ments actuall}^ made are to be considered in deter¬ 
mining whether interests or estates in property lim¬ 
ited by the donee of a power in its exercise are 
valid under the rule against perpetuities,^^ except, 
perhaps, when the direct and specific object of the 
power, according to its terms, is to create a perpe- 
tuit}';^0 and the possibility that an appointment 
which would be too remote might be made under 
the terms of a power which may be completely ex¬ 
ecuted without violating the rule will not invalidate 
the power itself or an appointment which satisfies 
the rule.s^ 

§ 25. Powers to Sell and Similar Powers 

A power of sale which may be exercised at a time be¬ 
yond the limits prescribed by the rule against perpetui¬ 
ties is void, but a power of sale which is exercisable 
only within a reasonable time is ordinarily considered 
valid. 

In accordance with the general rule, as discussed 
supra § 23, that a power is void if it may possibly 
be exercised at a time beyond the limits prescribed 
by the rule against perpetuities, if a power to sell 
property is to be exercised at a time which may be 
beyond the expiration of such period, it is too re- 
mote.52 power to sell property, although not ex¬ 
pressly limited as to time, where construed as being 
exercisable only within a reasonable time, is ordi¬ 
narily considered not obnoxious to the rule, inas¬ 
much as a reasonable time is ordinarily less than 


the period specified by the rule.^s power to sell 
property at the termination of a minorit}" after a 
life in being^*^ or before or at, but not after, the 
expiration of an estate tail commencing within the 
prescribed timers is not void for remoteness. 

Sale to pay debts or legacies, A power to sell 
property in order that the proceeds thereof may be 
used for the payment of debts or legacies is ordi¬ 
narily not objectionable to the rule against perpe¬ 
tuities, both because it must be exercised within a 
reasonable time, and because the creditors or lega¬ 
tees have a present interest in the property or its 
proceeds, of the nature of a charge, and so may 
compel the donee of the owner to exercise it at 
once.^® 

Sale, leasSj mortgage^ or exchange of settled prop¬ 
erty. In accordance with the principle discussed 
supra § 23, that a power is invalid if it is exercisable 
at a time beyond the period specified by the rule 
against perpetuities, a power to sell, lease, mort¬ 
gage, or exchange property settled in trust is, in 
general, void if, in view of the purposes for which 
it is created, it may be exercised more than tvventy- 
one years after lives in being,^'? as at the end of a 
period or the happening of an event which may car¬ 
ry it beyond the limits prescribed by the rule.^s if 
a legal fee in the property covered by the power will 
necessarily become vested in possession within lives 
in being at the creation of the power, the purposes 


Mo.—St. Louis Union Trust Co. v. 
Bassett, 85 S.W.2d 569, 837 Mo. 
604, 101 A.L.R. 1266. 

IsT.J.—Camden Safe Deposit & Trust 
Co. V. Scott, 189 A. 653. 121 N.J.Eq. 
336, 110 A.L.R. 1442—Mars v. Rice, 
67 A.2d 918, 3 N.J.Super, 581. 

Pa.—McCreary’s Estate v, Pitts, 47 
A.2d 235, 354 Pa. 347—In re War¬ 
ren’s Estate, 182 A. 396, 320 Pa. 
112, 104 A.L.R. 1345. 

48 C,J. p 979 note 71. 

Biscussiozi of conflicting* views 
III.—^Northern Trust Co. v. Porter, 
13 N.E.2d 487, 368 Ill. 256. 

49. Del.—-Wilmington Trust Co. v. 
Sloane, Ch., 54 A.2d 544. 

Md.—Lamkin v. Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 
704. 

Pa,,..—Corpus Juris cited in In re 
Lewis’ Estate, 37 A.2d 482, 485, 
349 Pa. 571—Corpus Juris cited in 
In re Warren’s Estate, 182 A, 396, 
397, 320 Pa. 112, 104 A.L.R. 1345. 

48 C.J. p 978 note 63. 

50. Md.—^Barnum v. Barnum, 26 
Md. 119, 90 Am.D. 88. 

Pa..—^Lawrence’s Estate, 20 A. 521, 
136 Pa, 354, 20 Am.S.R. 925, 11 
L.R.A. 85. 


51. Md.—Lamkin v. Safe Deposit 
Trust Oo. of Baltimore, 64 A. 2d 
704. 

N.J.—Camden Safe Deposit & Trust 
Co. V. Scott, 189 A. 653, 121 X.J. 
Eq. 366, 110 A.L.R. 1442. 

Pa.—Corpus Juris cited in In re 
Lewis’ Estate, 37 A.2d 482, 485, 
349 Pa. 571—Corpus Juris cited in 
In re Warren’s Estate, 182 A. 396, 
397, 320 Pa. 112, 104 A.L.R. 1345— 
In re Schmick’s Estate, Orph., 35 
Berks Co. 131. 

48 C.J. p 978 note 65. 

52. III.—Beatty v. Stanley, 131 N. 
B. €87, 298 Ill. 444. 

48 C.J. p 981 notes 9S-1. 

53. U.S,—Corpus Juris cited in Ei- 
sel V. Miller, C.O.A-Mo., 84 P.2d 
174, 178. 

HI.—^Harrison v. Kamp, 69 2Sr.E.2d 
261, 395 III. 11—Smith v. Renne, 
46 N.E.2d 587, 382 Ill. 26. 

48 C.J. P 980 note 85. 

Time in which to exercise power 
generally see the C.J.S. title Pow¬ 
ers § 37, also 49 C.J. p 1283 note 
12 et seq. 

Sale to best advantage 
A provision of will that residue 

of estate was to be held by trustees 

for period of five years, or until such 
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time as in their opinion it could be 
sold to best advantage, did not vio¬ 
late rule against perpetuities, since, 
if provision permitted sale after five 
years, trustees would be required to 
sell within a reasonable time, which 
w^ould be less than twenty-one years. 
—Smith V. Renne, 46 2^.E.2d 587, 
3S2 III. 26. 

54. Md.—Gerke v. Colonial Trust 
Co., 79 A. 5S7, 114 Md. 2S9. 

48 C.J. p 980 note SS. 

55. U.S.—^Barber v. Pittsburgh, etc., 
R. Co., Pa., 17 S.Ct. 488, 166 U.S. 
83. 41 L.Ed. 925. 

48 C.J. p 980 note 89. 

Season for rule 

A power attendant on an estate 
tail is good, since any tenant in tail 
can destroy it—^Barber v. Pitts¬ 
burgh, etc., R. Co., supra—48 C.J. p 
38i note 8. 

I 56. W.Va.—^Eary v. Raines, SO S.E. 

806, 73 W.Va. 513, 

48 C.J. p 980 note 95. 

57. Ill.—Beatty v. Stanley, 131 N.E. 
687, 298 Ill. 444. 

I 48 C.J. p 981 notes 98, 99. 
i 

58. Md.—^Barnum v. Barnum, 26 
Md. 119, 90 Am,IX 88. 

48 C.J. p 981 note 1. 
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of the power in the usual case will be spent and the 
power cease at or within a reasonable time after 
such vesting, and, since a reasonable time is ordi¬ 
narily less than twenty-one years, the power in such 
case is therefore not too remote.^^ When an equita¬ 
ble fee is vested in possession or will necessarily be¬ 
come so within the period prescribed by the rule, a 
power to sell is not obnoxious to the rule, for it will 
either cease, on the same principles as in the case 
of a legal fee vested in possession, or the equitable 


owner will be entitled to call for a conveyance of 
the legal title and thereby can destroy the power or 
cause it to cease.^® 

Sale of 7 nortgaged property. In accordance with 
the principles governing the validity of powers in 
general, a power given in a mortgage to the mort¬ 
gagee to sell the mortgaged property in case of de¬ 
fault is clearly unobjectionable to the rule against 
perpetuities when the default must occur, if at all, 
within the period prescribed by the rule.^i 


ni. TRUSTS 


§ 26. Private Trusts 

Private trusts are subject to the rule against perpetui¬ 
ties. 

Private trusts are subject to the rule against per¬ 
petuities, and legal title to the trust estate must 
vest in the trustee within the period prescribed by 
the rule. 

As applied to trusts, the period prescribed by the 
rule against perpetuities is to be computed from the 
time the trust instrument becomes legally operative, 
as on delivery,except that, where the settlor re¬ 
tains a general power of revocation, the period is 
computed from the time when the power to revoke 
expires.65 

Effect of re^notcness. Ordinarily a trust under 
which interests or estates may vest at a time too re¬ 
mote is entirely void and will not be given effect 


even for the period prescribed by the rule against 
perpetuities;®® but, when it provides for separate 
and distinct payments or transfers at different times, 
some of which are within and some without the per¬ 
mitted period, the trust is good for the purpose of 
those payments which are to be made within the pe¬ 
riod and is void only as to those which are too re¬ 
mote,®'^ except when, as discussed supra § 22, the 
series of limitations forms such a scheme of distri¬ 
bution that they may not be separated without de¬ 
feating the organic plan of the trust. When a trust 
for one person or class is void for remoteness, an 
otherwise valid trust separately created by the same 
instrument for other purposees or beneficiaries will 
not thereby be rendered void unless it is so intimate¬ 
ly connected with the failing scheme as to fail with 
it6S 


5S, Pa.—Cresson v. Ferree, 70 Pa. 
446. 

48 C.X p 981 notes 3, 4. 

60- Me.—Pulitzer v. Livingston. 36 
A. 635. 89 Me. 359. 

48 C.J. p 981 note 6. 

61- IT.S.—Sioux City Terminal R., 
etc., Co, V. Trust Co. of North 
America, Iowa, 82 F. 124, 27 C.C. 
A. 73, affirmed 19 S.Ct. 341. 173 U, 
S. 99. 43 L.Ed. 628. 

48 C.J. p 982 note 11. 

€2. III.—^Johnston v. Cosby, 29 N. 
R2d 608, 374 III. 407. 

Ky. —Sanford^s Adm’r v. Sanford, 20 
S.IV.2d 83, 230 Ky. 429. 

N.C.—Mercer v. Mercer, 52 !S.E.2d 
229, 230 X.C. 101—^American Trust 
Co. V. Williamson. 46 S.E!.2d 104, 
228 N.C. 458. 

Charitable trusts see infra § 80. 

63. Conn.—^Wilbur v. Portland Trust 
Co., 186 A 499, 121 Conn. 535. 

Iowa.—Lunt v. Van. Oorden, 294 N. 
W. 351, 229 Iowa 263. 

Mass.—Union Trust Co. of Spring- 
field V. Nelen, 186 N.E. 66, 283 
Mass. 144. 

64- Hawaii.—^Manufacturers lAfe 

Ins. Co. V. von Hamm-Young Co., 
34 Hawaii 288. 


Pa.—In re Miller, 40 A2d 484, 351 
Pa. 144. 

€5- Hawaii.—Manufacturers Life 
Ins. Co. V. von Hamm-Toung Co., 
34 Hawaii 2SS- 

Md.—Ryan v. Ward. 64 A2d 258. 
Power to encroacli on corpus 

Rule against perpetuities operated 
on estates created against trust 
deed, as of the date of the execution 
and delivery of the trust deed rath¬ 
er than as of the date of death of 
grantor to whom income was pay¬ 
able during his lifetime, notwith¬ 
standing provision in trust deed giv¬ 
ing grantor right at his discretion 
to withdraw a designated sum each 
year from the principal, so that 
there was a possible destruction of 
the trust by gradual withdrawal of 
principal.—^Ryan v. Ward, supra. 

66. Fla.—Corpus Juris cited in. Por¬ 
ter V. Baynard, 2$ ^o.2d 890, 894, 
158 Fla. 294, 170 AL.R. 747, cer¬ 
tiorari denied Union Trust Co. v. 
Cenau. 67 S.Ct. 1085, 330 U.S, 844, 
91 REd- 1289—Story v. First Nat. 
Bank & Trust Co. in Orlando, 156 
So, 101. 115 Fla. 436. 

N.C.—^Mercer v. Mercer, 52 S.E.2d 
229, 230 N.C. 101. 

48 C.X p 985 note 38. 

608 


Partial invalidity of trusts in gen¬ 
eral see the C.XS. title Trusts § 
79, also 65 C.X p 333 note 58 et 
sea. 

Invalid provision as to half of in¬ 
come voids entire trust.—^Porter v. 
Baynard, 28 So.2d 890, 158 Fla. 294, 
170 AL.R. 747, certiorari denied Un¬ 
ion Trust Co. V. Cenau, 67 S.Ct. 1085, 
330 U.S. 844, 91 L.Ed. 1289. 

67, Cal.—In re Gardiner’s Estate, 
114 P.2d 643, 45 Cal.App.2d 559. 
Ky.—Sanford’s Adm’r v. Sanford, 20 
S.W-2d 83, 230 Ky. 429. 

Pa.—^In re Laucks’ Estate, Orph., 
95 Pittsb.Leg.X 42, 60 York Leg. 
Rec, 141. 

48 C.X p 985 note 39. 

Mere incident to main purpose 
Where trust prevision which was 
Invalid as violative of rule against 
perpetuities was a mere incident to 
the main lawful purpose of testa¬ 
tor in creating trust, invalid disposi¬ 
tion could be struck down without 
affecting balance of trust.—In re 
Yeager’s Estate, 47 A.2d 813, 354 
Pa. 463. 

€8. U.S.—^Landram v. Jordan, App. 
D.a, 27 S.Ct. 17, 203 U.S. 56. 51 L. 
Ed. 88. 

48 C.J. p 985 note 41* 
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It has been held that a trust, the duration of which 
violates the rule against restraints on alienation, is 
not void ab initio, but is void only as to the excessive 
penod.®9 

§ 27. - Duration of Trusts 

A strict and technical application of the rule against 
perpetuities does not involve any limitation on the per¬ 
missible duration of a validly created trust, but there 
is authority that a private trust may not be created to 
last forever or indefinitely, or for a period longer than 
that provided for by the rule against perpetuities. 

A strict and technical application of the rule 
against perpetuities does not involve any limitation 
on the permissible duration of a validly created 
trust, as long as the interests of the cestuis will 
necessarily vest, if ever, within the period prescribed 
by the rule,'^o since, as discussed supra § 8, the rule 


against perpetuities relates only to the vesting of 
estates and interests and not to their termination or 
duration. On the other hand it has been held that 
a private trust may not be created to last forever or 
indefinitely, or for a period longer than that pro¬ 
vided for by the rule against perpetuities,*^^ at least 
where the trust is not destructible or terminable 
within the period provided by the rule against per¬ 
petuities.*^^ In some decisions such a trust has been 
said to be a perpetuity or to involve a violation of 
the rule against perpetuities while others have 
said that such a trust effects an undue postponement 
of the direct enjoyment of property"^ and w’orks an 
unreasonable restraint on alienation.*^5 However, 
it has also been held that the rule as to restraints on 
alienation is not violated by the duration of a trust 
where the legal and equitable interests vest within 
the period provided for by the rule against perpe- 


69- Fla.—Story v. First Nat. Bank 
& Trust Co. in Orlando, 15S So, 
101, 115 Fla, 436. 

70. Ark.—Montgomery v. Blanken¬ 
ship, 230 S.W.2d 51. 

Conn.—^Wilbur v. Portland Trust 
Co., 186 A. 499, 121 Conn. 535— 
Colonial Trust Co. v. Waldron, 152 
A. 69, 112 Conn. 216. 

Fla.—Story v. First Nat. Bank & 
Trust Co., in Orlando, 156 So. 101, 
115 Fla. 436. 

Ill.—Wechter v. Chicago Title & 
Trust Co., 52 N.B.2d 157, 385 Ill. 
111 . 

Iowa.—^Lunt v. Van Gorden, 294 N. 

W. 351, 229 Iowa 263. 

Md.—Curtis v. Maryland Baptist 
Union Ass'n, 5 A.2d 836, 176 Md- 
430, 121 A.L..R. 1516. 

Mo. — Corpus Juris cited in St. 
Louis Union Trust Co. v. Bassett, 
85 S.W.2d 569, 578, 337 Mo. 604, 
101 A-L.R. 1266—Trautz v. Lemp, 
46 S.W.2d 135, 329 Mo. 580. 

Ohio.—Ehiecht v. George, App., 69 
N.E.2d 228, appeal dismissed 53 N. 
E.2d 647, 142 Ohio St- 635. 

Fa.—In re Devereux’ Estate, 48 Pa, 
List. & Co. 491, appeal quashed 46 
A.2d 168, 353 Pa. 560. 

Tenn.—Tramell v. Tramell, 35 S. 

W.2d 574, 162 Tenn. 1. 

Tex.—Moore v. Sellers, Civ.App., 201 
S.W.2d 248, error refused. 

48 C.J. p 982 note 15. 

Duration of trusts under statutes 
governing suspensions of alien¬ 
ability or ownership see infra §§ 
61, 60. 

Power of sale 

Where trustees have unlimited 
power to sell trust property, there 
is no unlawful restraint on aliena¬ 
tion.—^Trautz V. Lemp, 46 S.W.2d 
135, 329 Mo. 680. * 

Present vested interests 

As applied to trusts, rule against 
perpetuities has no application to 

70 C.J.S.—39 


present vested interests, but applies 
only to furture interests, and it is 
only when settlor attempts to create 
contingent future interests under 
trust or to take effect at its ter¬ 
mination that rule against remote¬ 
ness of vesting applies.—^Wilbur v. 
Portland Trust Co., 186 A, 499, 121 
Conn, 535. 

Condition subsequent . 

As respects whether will was void 
as creating perpetuity, provision di¬ 
recting that none of estate in trust, 
or increase or proceeds therefrom, 
or equitable title therein, shall, while 
corpus is held in trust, ever be sub¬ 
ject to indebtedness, judgment, or 
judicial process or encumbrance, 
created a condition subsequent, did 
not prevent interests from vesting 
and trust was not void as creating 
perpetuity.—^Norman v. Jenkins, Tex. 
Civ.App., 73 S.W.2d 1051, error re¬ 
fused. 

71- Fla.—^Porter v. Baynard, 28 So. 
2d 890, 158 Fla. 294, 170 A.L.R, 
747, certiorari denied Union Trust 
Co. V. Genau, 67 S.Ct. 1085, 330 U. 
S. 844, 91 L.Ed. 1289—Montgomery 
V. Carlton, 126 iSo. 135, 99 Pla, 152. 
Ill.—Smith V. Kelley, 56 N.E.2d 360, 
387 Ill. 213. 

N.C.—^American Trust Co. v. Wil¬ 
liamson, 46 S.E.2d 104, 228 N.C. 
458—Springs v. Hopkins, 88 S.E. 
7r4, 171 N.C. 486. 

Tex.—Powers v. First Nat. Bank 
of Corsicana, 161 S.W.2d 273, 138 
Tex. 604—^Brooker v. Brooker, 106 
S.W.2d 247, 130 Tex. 27—Moore v. 
Sellers, Civ.App., 201 S.W.2d 248, 
error refused. 

W.Va.—^Harshbarger v. Harrison, 22 
S.E.2d 303, 124 W.Va. 688. 

48 aJ. p 982 note 17, 

Charitable trusts see infra $ 39. 
Cosduet of busluess 
Where a business was given in 
trust with a provision that at the 
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termination of the life estate the 
business was to be continued and 
conducted as the testator’s heirs 
might jointly decide, the will of the 
majority controlling, the provision 
was invalid as a violation of the 
rule against perpetuities.—Kempson 

V. Hoskins, 102 A. 673, 88 N.J.Eq. 
153, affirmed 104 A. 86, 89 N.J.Eq. 
205. 

72- Hi.—^Wechter v. Chicago Title 
& Trust Co., 52 N.E.2d 157, 385 
Ill. 111. 

48 C.J. p 982 note 17. 

73. Tex.—^Powers v. First Nat. 
Bank of Corsicana, 161 S.W.2d 273, 
138 Tex. 604—Brooker v. Brooker, 
106 S.W.2d 247, 130 Tex. 27. 

W. Va.—^Harshbarger v. Harrison, 22 
.S.E.2d 303, 124 W.Va. 6SS. 

48 C.J. p 982 note 17. 

Coatmuatioa of trust by majority 
vote of beuefi-ciaries 
A provision of will directing that 
residuum be held by trustees with¬ 
out partition during life of last sur¬ 
viving legatee and twenty-one years 
thereafter, and for further period, 
without limitation, by majority vote 
of heirs, was void for violation of 
rule against perpetuities.—^Brooker 
V. Brooker, 106 S.W.2d 247, 130 Tex. 
27. 

74. N.C.—Mercer v. Mercer, 52 S.E. 
2d 229, 230 N.C. 101. 

Pa.—^In re Howard’s Estate, 54 Pa. 
List. & Co- 312. 

Tex.—^Moore v. Sellers, Civ.App., 201 
S.W.2d 248, error refused- 
48 ax p 983 note 18. 

75. Fla.—Story v. First Nat. Bank 
& Trust Co., in Orlando, 156 So. 
101, 115 Fla. 436. 

N.C.—^Mercer v. Mercer, 52 S.E.2d 
j 229, 230 N.C. 101. 

1 48 C.X p 983 note 18, 
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tuities and the beneficiaries ma}" alienate their in¬ 
terests.'^® 

A trust which may last forever or for a longer pe¬ 
riod than that provided for by the rule against per¬ 
petuities has been held nevertheless valid where it 
may be terminated by the trustee or the beneficiaries 
or some other person within the period provided by 
the rule.'^'^ Thus, if each beneficiar 3 ' has the power 
to terminate the trust as to his share at any time, 
the trust is unobjectionable:"^ and the same has 
been held of a trust terminable by a majorit^’’^^ or 
two thirds^® of the persons beneficially interested 
thereunder, or by agreement of the trustee and three 
fourths of the beneficiaries.®^ 

In any event, a trust which is to terminate within 
the period provided by the rule against perpetuities 
does not violate such rule and is not invalid because 

of its duration.®^ 


The length of time for which a trusteeship may 
be limited to continue is to be distinguished from the 
period for which the vesting of interests or estates 
in cestuis que trust may be postponed.®® 

§ 28. - Vesting of Beneficial Interests 

A lirnitation under or after a trust for a noncharitable 
purpose of an interest or estate which may not vest with¬ 
in the period specified by the rule against perpetuities is 
void for remoteness. 

The violation of the rule against perpetuities will 
no more be tolerated when an interest or estate is 
covered by a trust than when it is merely legal, 
since, as discussed supra § 2, the rule against perpe¬ 
tuities is the same at law and in equity, and, as 
considered supra § 10, applies equally to legal and 
equitable interests and estates. While beneficial 
interests under or after a trust, which are vested im¬ 
mediately, or will necessarily vest, if ever, within 
the period prescribed by the rule, are good,8® even 


76. Ohio.—Knecht v. George. App., 
69 N.R2d 22S, appeal dismissed 53 
X,E.2d 647, 142 Ohio St. 635. 

77. Conn.—TOlbur v. Portland Trust 
Co„ 1S6 A. 499, 121 Conn. 535. 

Mo.—Moran v. Sutter, 228 S.W.2d 
652. 

73. Me.—Pulitzer v. Livingston, 36 
A. 635, S9 Me. 359. 

79. U.S.—McClary v. McClary, C.C. 
A.03C1., 134 F.2d 455. 

80. Pa.—^In re Cooper’s Estate, 24 
A. 1057, 150 Pa. 576, 30 Am.S.R. 
829. 

81. Ill.—Wechter v, Chicago Title 
& Trust Co., 52 N.E.2d 157, 385 
Ill. 111. 

sa. Colo.—Ireland v. Hudson, 41 P. 

2d 237, 96 Colo. 240. 

Conn.—Hooker v. Hooker, 32 A. 2d 
68, 130 Conn. 41—Willis v. Hendry, 
20 A.2d 375, 127 Conn. 653. 
I>^|^_^VVilmington Trust Co. v. 

Sloane, Ch., 54 A. 2d 544. 

Fla,—Elyins v, Seestedt, 193 So. 54, 
141 Fla. 266, 126 A-RH. lOOl— 
Green v. Lewis, 151 So. 270, 113 
Pia. 609, adhered to 153 So, 901, 
113 Pla. 609. 

III.—Tolman v. Reeve, 65 X.E.2d 815, 
393 Ill. 272—Green v. Gawne, 47 
N,E2d 86, 3S2 Ill. 363-—Leonard 

V. Chicago Title &; Trust Co., 18 
N.R2d 706, 298 IlLApp. 187. 

lowa.^—Lunt V. Van Gorden, 294 N. 

W. 351, 229 Iowa 263, 

Hd-—Billingaley v. Bradley, 171 A. 

351, 166 Md- 413, 104 A,L.R. 274. 
Mo.—^Niedringhaus v. William P. 
Xiedr'nghaus Inv. Co., 46 S.W.Sd 
828, 329 Mo. 84—Davis v. Rossi, 
34 S.W.2d 8. 326 Mo. 911. 

X.H.—Gale v. Gale, 159 A. 122, 85 

X. H. 358. 

N.J.—^Federal Trust Co. v. Ost, 1S3 
A. 830, 120 ISr.J.Ea. 43, opinion 


supplemented 186 A. 579, 120 N-J. 
Eq. 475, affirmed 191 A 746, 121 
N.J.Eq. 608. 

X.Y.—In re Sherman’s Will, 71 N. 

Y.S.2d 492. 

Or.—Stein v. XT. S. Nat. Bank of 
Portland, 108 P,2d 1016, 165 Or. 
518. 

Pa.—In re Lewis* Estate, 37 A. 2d 
482, 349 Pa. 571—In re Shaw’s Es¬ 
tate, 20 A.2d 202, 342 Pa. 182— 
In re Lippincott’s Estate, 3 A.2d 
363, 333 Pa. 48—In re Friday’s Es¬ 
tate, 170 A. 123, 313 Pa. 328, 91 
AL.R. 766—In re Reed’s Estate, 
Orph., 23 Erie Co. 20—^In re Wana- 
maker’s Estate, Orph., 54 Montg. 
Co. 197—In re Douglass* Estate, 
Com.Pl., 26 North.Co. 175—Stefano 
V. First Nat. Bank in Greensburg, 
Com.Pl., 29 West.LJ. 49. 

Tex.—^Norling v. Wright, Civ.App., 
99 S.W.2d 403. 

Distrihutioit **as soon as possible'' 
Will directing trustee to make full 
distribution of estate *‘as soon as 
possible” did not violate rule against 
perpetuities, since quoted words re¬ 
quired distribution with due dili¬ 
gence and without unreasonable de¬ 
lay in the circumstances and within 
lifetime of trustee.—^Myers v, Har¬ 
din, 186 S.W.2d 925, 208 Ark. 505. 

A trust to continue ^s long as 
legally possible," the property then 
to be distributed, is not obnoxious 
to the rule against perpetuities.— 
Pitchie Y* Brown, Hawaii, 29 S.Ct. 
106, 211 U.S. 321, 53 LwEd. 202. 
leases 

Power of trustees to make leases 
for one hundred ninety-eight years 
did not invalidate trust under rule 
against perpetuities, where trust 
would terminate in due course under 
its provisions, since termination 
would merely be subject to any 
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lease or leases and any sale or 

sales.—Chicago Title & Trust Co. v. 

Shellaberger, 77 N.E.2d 676, 399 HI. 

320. 

83. Or.—Closset v. Burtchaell, 230 
P. 554, 112 Or. 585. 

48 C.X p 982 note 14. 

84. Conn.—Wilbur v. Portland Trust 
Co., 186 A. 499, 121 Conn. 535. 

Ill.—Johnston v. Cosby, 29 N.E.2d 
608, 374 Ill. 407, 

Kan.—Corpus Juris cited ia McEwen 
V. Enoch, 204 P.2d 736, 739, 167 
Kan. 119. 

48 aJ. p 983 note 24. 

85. U.S.—^Hermann v. Northern 
Trust Co., C.aA.Ill., 114 F.2d 118, 
certiorari denied 61 S.Ct. 394, two 
cases, 311 U.S. 713, 85 L.Ed. 464— 
De Korwin v. First Nat. Bank of 
Chicago, D.C.Ill., 84 F.Supp. 918, 
affirmed in part, reversed in part 
on other grounds, iC.A., 179 P.2d 
347, certiorari denied Pratt v. De 
Korwin, 70 S.Ct. 1025, 339 U.:S. 

982, 94 L.Ed. -and 70 S.Ct. 

1026, two cases. 339 U.S, 982. 94 

L.Ed. -De Korwin v. First Nat. 

Bank of Chicago, 70 S.Ct 1028, 339 

U.S. 982, 94 L.Ed.-and Koch v. 

De Korwin, 70 S.Ct. 1028, 339 U.S. 
982, 94 L.Ed. - 

Ala.—^Ramage v. !B*irst Farmers & 
Merchants Nat. Bank of Troy, 30 
So.2d 706, 249 Ala. 240. 

Colo.—Smith v, U. S. Nat. Bank of 
Denver, 207 P.2d 1194, 120 Colo. 
167. 

Conn.—^Hooker v. Hooker, 32 A, 2d 
68, 130 Conn. 41—^Bridgeport-City 
Trust Co. V. Ailing, 7 A.2d 833, 125 
Conn. 599—^Wilbur v. Portland Ce¬ 
ment fco,, 186 A. 499, 121 Conn. 
535—trnion & New Haven, Trust 
Co*. V. Sherwood, 147 A 562, 110 
Conn. 150. 
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though the trust may continue heyond such time,S6 
a limitation under or after a trust for a noncharita- 
ble purpose of an interest or estate which may not 
vest within such period is void for remoteness,not¬ 
withstanding the trustee may be given power to sell 
and reinvests^ Thus a limitation of property to 
trustees, to be held by them indefinitely or for such 


a length of time that beneficial interests may vest at 
a time beyond the period prescribed by the rule 
against perpetuities, for the benefit of the heirs or 
descendants of the donor or another,or such of 
them as ma}" be or become destitute or in need of 
pecuniary assistance,®^^ or for any other wholly or 
partially noncharitable purpose,or, in the case of 


Ill.—Chicago Title & Trust Co. v. 
■Shellaberger, 77 N.E.2d 675, 399 
Ill. 320—Smith v, Renne, 46 N.E. 

2d 587, 382 Ill. 26—Sueske v. Scho¬ 
field, 34 'N.E.2d 399, 376 Ill. 431— 
Thomas v. Pullman Trust & Sav¬ 
ings Bank, 21 N.E.2d 897, 371 Ill. 
577—^McElibben v. Pioneer Trust 

6 Savings Bank, 6 N.E.2d 619, 366 
Ill. 369—Nicol V. Morton, 164 N, 
E. 5, 332 Ill. 533—Altemeier v. 
Harris, 81 N.E.2d 22, 335 Ill.App. 
130, affirmed 86 N.E.2d 229, 403 Ill. 
345, 

Ky.—Sanford's Adm'r v. Sanford, 20 
S.W.2d 83, 230 Ky. 429. 

Me.—^Pirst Nat. Bank v. Be Wolfe, 
188 A. 283, 134 Me. 487. 

Mass.—^B. M. C. Durfee Trust Co. v. 
Taylor, 89 N.E.2d 777, 325 Mass. 
201—Springfield Safe Deposit & 
Trust Co. V. Ireland, 167 N.E. 261, 
268 Mass. 62, 64 A.L.R. 1071. 

Mich.—In re Dingler’s Estate, 29 
N.W.2d 108, 319 Mich. 189. 

Mo.—St. Louis Union Trust Co. v. 
Kelley, 199 S.W.2d 344, 355 Mo. 
924. 

N.H.—Wilkins v. Miltimore, 56 A. 

2d 535, 95 N.H. 17. 

N.J.—Camden Safe Deposit & Trust 
Co. V. Scott, 189 A. 653, 121 N.J. 
Eq. 366, 110 A.L.R. 1442—Savings 
Investment & Trust Co. v. Little, 
39 A.2d 392, 135 N.J.Eq. 546—For- 
bringer v. Romano, 71 A.2d 660, 

7 N.J.Super. 432. 

Or.—Stein v. U. S. National Bank of 
Portland, 108 P.2d 1016, 165 Or. 
518. 

Pa.—^Endsley v. Hagey, 151 A. 799, 
301 Pa, 158—^In re Starr’s Estate, 
12 Pa.Dist.&Co. 247—In re 
Schmick's Estate, Orph., 35 Berks 
Co. 131. 

BJ.—Industrial Trust Co. v. Flynn, 
60 A.2d 851, 74 R.I. 396—Indus¬ 
trial Trust Co. V. Wilson, 200 A. 
467, 61 R.I. 169—Colt v. Industrial 
Trust Co., 146 A. 628, 50 R.I. 242. 
Tenn.—^Tramell v. Tramell, 32 S.W. 
2d 1025, 162 Tenn. 1, rehearing de¬ 
nied 35 S.W.2d 574. 162 Tenn. 1. 
Tex.—Sims v. McMullan, Civ.App., 
22 S.W.2d 313, reversed on other 
grounds McMullan v, Sims. Com- 
App., 37 S.W.2d 141. 

Wash'—Bank of California v. Ager, 
*109 P.2d 548, 7 ■Wash.2d 179. 

48 C-J. P 983 note 25.' 

A restrictiofb OIL 
alienation of their interests hy 
fitciariesL, d|d " 

where suejii Fe!s’tficft^i| ^ c^y-,; 

apply, 'tepfeaffi-. 


clary on whose death trust would 
cease and beneficiaries in remainder 
would receive their shares in cash. 

—Odom V. Langston, 195 S.W. 2d 
466, 355 Mo. 115. 

86. Conn.—^^"ilbur v. Portland Trust 
Co., 186 A. 499, 121 Conn. 535. 

Ill.—McKibben v. Pioneer Trust & 
Savings Bank, 6 N.E.2d 619, 366 
Ill, 369. 

N.jr.—Camden Safe Deposit & Trust 
Co. V. Scott, 1S9 A. 653, 121 N.J. 
Eq. 366, 110 A,D.R. 1442—For- 

bringer v. Romano, 71 A. 2d 660, 

7 N.J.Super. 432. 

Pa.—^Endsley v. Hagey, 151 A. 799, 
301 Pa. 158. 

48 C.J. p 983 note 26. ^ 

Beneficial interests must vest in 
interest, although not necessarily in 
possession, within the period.—^Wil¬ 
bur V. Portland Trust Co., 186 A. 
499, 121 Conn. 535. 

87, U.S.—Carnahan v. Peabody, D. 
C.N.Y., 29 F.2d 412. 

Ala.—Corpus Juris cited in Hender¬ 
son v. Troy Bank & Trust Co., 34 
So.2d 835, 842, 250 Ala. 456. 

Del.—Wilmington Trust Co. v. 

Sloane, Ch., 54 A.2d 544. 

Ga.—^Murphy v, Johnston, 8 S.E.2d 
23, 190 Ga. 23. 

Ill.—Smith V. Renne, 46 N.E. 2d 587, 
382 Ill. 26—Thorne v. Continental 
Nat. Bank & Trust Co. of Chica¬ 
go, 27 N.B.2d 302, 305 Ill.App. 222. 
Kan.—^Beverlin v. First Nat. Bank, 
98 P.2d 200, 151 Kan. 307, 155 A. 
L.R. 688. 

Ky.—^Letcher’s Trustee v. Letcher 
194 S.W.2d 984, 302 Ky. 448—San¬ 
ford's Adm'r v. Sanford, 20 S.W.2d 
83, 230 Ky. 429. 

Mich.—Gardner v. City Nat. Bank 
& Trust Co., 255 N.W, 687, 267 
Mich. 270. 

—St. Louis Union Trust Co. v. 
Kelley, 199 S.W.2d 344, 355 Mo. 
924. 

—Clark V. Union County Trust 
Co., 12 A.2d 365, 127 N.J.Ea 221— 
Camden Safe Deposit & Trust Co. 
V. Scott, 189 A. 653, 121 N.J.Eq. 
366, 110 A.L.R, 1442—Pennsylva¬ 
nia Co. for Insurance on Lives and 
Granting Annuities v. Robb, 18C 
A. 410, 118 N.J,Bq. 529, affirmed 
196, A. 741, 123 N.J.Ea. '232—Gil¬ 
len V, jH^ley, 150 A. 779, 106 N.J- 
®q. ,. 28;6^^n re Koellhoffer's Bs- 
ti^e, 26-A.2d 638, 20 N.J-Misc. 139. 

, v. ■ M^cer, 52 S.B.2d 
' 2219,, N.a 101. 

PA—In re Lbckhart's Estate^ 1^9 A. i 
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S74, 306 Pa. 394—In re Honey¬ 
well’s Estate, Orph., 66 Montg-Co. 

89—In re Newlin’s Estate, Orph., 
9S Pittsb.Leg.J. 187. 

R.I.—Rhode Island Hospital Trust 
Co. V. Granger, 155 A. 358, 51 R. 
I. 401. 

Wash.—Denny v. Hyland, 297 P. 

1083, 162 Wash. 68. 

48 C.J. p 9S3 note 27. 

Ascertainment of beneficiary 

An intended trust is invalid un¬ 
less there is a beneficiary who is 
definitely ascertainable within the 
time specified in rule against per¬ 
petuities. 

Kan.—Beverlin v. First Nat. Bank, 
98 P.2d 200, 151 Kan. 307, 155 A.L. 
R. 688- 

Pa.—In re Wanamaker's Estate, 6 
A.2d 852, 335 Pa. 241. 

88. Conn.—^Wheeler v. Fellowes, 52 
Conn. 238. 

Mich.—Gardner v. City Nat. Bank & 
Trust Co., 255 N.W. 587. 267 Mich. 
270. 

89- Ill.—City Nat. Bank & Trust 
Co. of Evanston v. White, 169 N.E. 
197. 337 Ill. 442. 

Mass.—Talbot v. Riggs, 191 N.E. 

360, 287 Mass, 144, 93 A.L-R. 964. 
Mich.—Gardner v. City Nat. Bank 
& Trust Co., 255 N.W. 587. 267 
Mich. 270, 

Ohio,—^Jones v. Webster, 14 N.E.2d 
928, 133 Ohio St. 492. 

Pa.—^Miller v. Dauphin Deposit 
Trust Co., Orph., 46 Dauph.Co. 212. 
Tenn.—^Russell v, Jackson, 113 S.W. 

2d 76, 21 Tenn.App. 512. 

Wash.—^Denny v. Hyland, 297 P. 

1083, 162 Wash. 68. 

48 C.J. p 984 note 29. 

90- Mass.—^Talbot v. Riggs, 191 N. 
E. 360, 287 Mass. 144, 93 A.L,R. 
964. 

Pa.—In re Yeager's Estate, 47 A.2d 
813, 354 Pa. 463. 

48 C.J. p 984 note 30- 

91- Conn.—Colonial Trust Co. v. 
Waldron, 152 A. 69, 112 Conn. 216. 

FI A—Porter v, Baynard, 28 So. 2d 
890, 158 FIa 294, 170 A.L.R. 747, 
certiorari denied Union Trust Co. 
V, Genau, 67 S.Ct 1085, 330 tl.a 
844, 91 LJSd. 1289. 

Md.—^Needles v, Martin, 33 Md. 609, 
Pa.—In re Stephan's Estate, 195 A. 

653, 129 Pa Super. 396. 

Tex.—^Powers v. First Nat. Bank oi 
CSorsicanA S.W-2d 273, 138 

Tex. 604. . , 

48 dJ. p 984 note 31. 
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a trusteeship which by its terms will or may endure 
beyond the period specified by the rule, a limitation 
to trustees of property to be distributed to cestuis 
and to vest in them only on its termination,®- is void, 
not because of the time for which the trusteeship 
may continue, but because interests or estates cov¬ 
ered by it may vest at a time beyond the prescribed 
period. 

Discretionary pozver of distribution. A provision 
for the distribution of the trust property at the 
termination of the trust and reposing a discretion 
in the trustees as to the time of making it is invalid 
where the time within which the discretionary dis¬ 
tribution must be made is unlimited,®^ but it has been 
held that, when the beneficiaries of the trust have a 
vested interest in the corpus, the fact that the time 
of distribution rests in the trustee's discretion which 
need not be exercised within the period limited by 
the rule against perpetuities does not invalidate the 
trust.®^ In an 3 ^ event, such a provision is not in¬ 
valid where distribution must in am’ event be made 
w’ithin the period limited by the rule against perpe¬ 
tuities,as when by its terms the trust is to con¬ 
tinue only for a period less than twenty-one years,®® 
or only during the lives of persons in being at its 
creation.®^ It has been held that, where property 
is limited over to trustees on the termination of a 
life in being at the creation of the estate, in trust 
to pay the income to such beneficiary as they shall 


select from a designated class, the discretion must 
be exercised within a reasonable time, and the trust 
is, therefore, not too remote.®® 

§ 29. - Particular Trusts 

a. Trusts for maintenance of property 

and similar uses 

b. Business trusts 

c. Trusts to pay debts or legacies 

a. Trusts for Maintenance of Property and Sim¬ 
ilar Uses 

Trusts of indefinite duration for the care or mainte¬ 
nance of property not devoted to charitable uses, such 
as trusts for the care of a grave or monument, are in¬ 
valid. 

In a number of cases, trusts of indefinite duration 
for the maintenance or repair of private property 
not devoted to charitable uses,®® such as trusts for 
the care and preservation of a grave or monument,^ 
or for other similar noncharitable purposes not for 
the benefit of any particular individuals,^ have been 
held void as creating perpetuities; but it would seem 
that the term is used in its nontechnical sense of a 
continuing interest,® and that the real ground of the 
invalidity of such trusts is the want of a cestui.^ 
Where statutes declare such trusts charitable or 
permit them to continue indefinitely, any objection 
on the ground of remoteness is usually removed.® 
Such trusts are to be distinguished from trusts for 


92. U.S.—Blackhurst v. Johnson, C. 

C.A-MO., 72 F.2d 644. 

Mich.—Gardner v. City Nat. Bank 
& Trust Co., 265 N.W. 587, 267 
Mich. 270. 

48 C.J. P 984 note 32. 

33. Ill.—^Van Epps v. Arbuckle, 164 
N.E. 1. 332 III. 551. 

Wash,—^Denny v. Hyland, 237 P. 
1083, 162 Wash. 68. 

34. Conn.—Wilbur v. Portland Trust 
Co., 186 A. 499, 121 Conn. 535. 

35. HL—-Green v. Gawne, 47 N.E.2d 
86, 382 III. 3B3—Bear v. Millikin 
Trust Co., 168 N.E. 349, 336 Ill. 
366, 73 A.L..R. 173. 

36. U.S.—^Dug-gan v. Slocum, C.C. 
Conn., S3 P, 244, affirmed 92 F. 
806, 34 C.C.A. 676. 

48 €. J. P 984 note 34. 

Restraint on alzenatioii 

WTaere, under trust agreement 
providing for termination of trust 
on death of last surviving donor 
with provision for division of cor¬ 
pus, a suspension of power of alien¬ 
ation is made until circumstances 
are such that trustee may make a 
bona fide decision that distribution 
should be made, it is not such a re¬ 
straint on alienation as would be 
violation of rule against perpetui¬ 


ties.—Green v, Gawne, 47 N.B.2d 86, 
382 Ill. 363, 

97. Mass.—^Brandenburg v. Thorn¬ 
dike. 28 N.E. 575, 139 Mass. 102. 

48 C.J. p 984 note 35. 

9S. Conn.—New Haven Young Men’s 
Inst, V. New Haven, 22 A- 447, 60 
Conn. 32. 

48 C.J. p 985 note 37. 

93. Conn.—^Alexander v. House, 54 
A.2d 510, 133 Conn. 725, 

K,I. —CrOrpus Jxuris cited in Bliven 

V. Borden. 185 A. 239, 244, 56 R-I. 
283—Meehan v- Hurley, 150 A. 
819, 51 H.I. 51. 

48 C.J. p 985 note 48. 

Charitable trusts see infra § 30. 

1. Ark.—Union Trust Co. v. Rossi, 
22 S.W.2d 370. 180 Ark. 552. 

Cal.—In re Ffund's Estate, 209 P,2d 
52, 93 CaI.App.2d 444. 

Ill.—Hampton v. Dill, 188 N.E. 419. 
354 in. 415, 

Ohio.—^Heinlein v. Elyria SSav. & 
Trust Co., 62 N.E.2d 284, 75 Ohio 
App. 353. 

R,I.—Meehan v. Hurley, 150 A. 819, 
51 R.I. 51. 

Tenn.—Travis v. Randolph, 112 S. 

W. 2d 835, 172 Tenn. 396—Waller 
V, Sproies, 22 S.W.2d 4, 160 Tenn. 
11 . 


Tex.—^Bockel v. Fidelity Develop¬ 
ment Co-, 101 S.W.2d 628. 

48 C.J. p 985 note 49. 

2. Conn.—^Alexander v. House, 54 
A.2d 510, 133 Conn. 725- 
<3*a.—Trust Co. of Georgia v. Wil¬ 
liams, 192 S.E. 913, 184 Ga. 706. 
Mont.—^In re Swayze's Estate, 191 P. 

2d 322, 120 Mont. 546. 

Pa.—In re Stephan’s Estate, 195 A. 
653, 129 Pa. 396. 

R.I,—Rhode Island Hospital Trust 
Co. V. Proprietors of Swan Point 
Cemetery, 3 A.2d 236, 62 R.I. 83, 
reheard 7 A.2d 205, 63 R.I. 79. 

48 C.J. p 986 note 50. 

3- R.I-—^Bliven v. Borden, 185 A. 
239, 56 R-I. 283. 

4. R.I.—Corpus Juris cited lu Bliven 
V. Borden, 185 A. 239, 244, 56 R.I. 
283. 

48 C.J. p 986 note 52. 

5- Del.—State, for 'TJse of Wood¬ 
lands Cenietery Co. of Philadel¬ 
phia, V. Lodge, 16 A.2d 250, 2 Ter¬ 
ry 125. 

Ill.—^Ashmore v. Newman, 183 N.E. 
1, 350 Ill. 64. 

Ind.—McCIarnon v. Stage, 19 N.E. 2d 
252, 215 Ind. 167, 

I Iowa.—Hipp V. Hibbs, 245 N.W. 247, 
i 215 Iowa 253. 
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the erection of a building, monixment, or memorial 
which are valid where the trust is to be fully exe¬ 
cuted within the time limited by the rule against 
perpetuities.® 

b. Business Trusts 

Business trusts do not violate the rule against per¬ 
petuities. 

Business trusts in which the trustees are empow¬ 
ered to manage and control the trust property or 
carry on business, and in which the beneficial inter¬ 
ests are represented by certificates, usually rendered 
transferable by the terms of the trust instrument, 
do not, it would seem, violate the rule against per¬ 
petuities, inasmuch as both the legal title and bene¬ 
ficial interests are vested immediately, although the 
trust may continue for a period longer than that 
prescribed by the rule,*^ at least where the trust is 
terminable by the trustee and the beneficiaries with¬ 
in the period prescribed by the rule.® 

c. Trusts to Pay Debts or Legacies 

Trusts to pay debts or legacies, where the beneficial 


§§ 29-30 

interests vest at once, are not obnoxious to the rule 
against perpetuities. 

When property is given to trustees, in trust to 
raise money therefrom for the payment of debts or 
legacies, and then to transfer or convey the property 
to a designated person, the beneficial interest of such 
person is not postponed until the execution of the 
trust, but vests at once, subject to such payments, 
and consequently is not obnoxious to the rule against 
perpetuities.® 

§ 3D. Charitable Trusts 

Trusts for charitable uses commencing in praesenti 
or within the period prescribed by the rule against per¬ 
petuities are not obnoxious to the rule, although such 
trusts may continue forever. 

Trusts for charitable uses commencing in praesenti 
or within the period of the rule against perpetuities 
are not obnoxious to the rule, although they may 
continue forever and beneficial interests may arise 
under them at a remote time,^® as long as the prop¬ 
erty given in trust vests in the trustee immediately 


N.J.—Gallagher v. Venturini, 3 A.2d 
157, 124 N.J.Eg. 538. 

Pa.—In re Deaner's Estate, 98 Pa. 
Super. 360—^In re Reedy's Estate, 
Orph., 40 Berks Co. 81. 

R. I.—^Rhode Island Hospital Trust 
Co. V. Proprietors of Swan Point 
Cemetery, 3 A.2d 236, 62 R.I. 83. 
reheard 7 A.2d 205, 63 R.L 79- 

S. C.—Leaphart v. Harmon, 195 S.E. 
628, 186 S.C. 362. 

48 C.J. p 986 note 54. 

Grave 

The statute excepting from rule 
against perpetuities funds set aside 
for caring for, or keeping in repair, 
any tomb, monument, burial lot, 
burial ground or cemetery where the 
remains of human beings are in¬ 
terred, includes funds set aside for 
keeping up of “graves,** since a 
“grave** is defined as an excavation 
in the earth in which a dead body is 
or is to be buried, or a place for the 
interment of a corpse, such as a 
tomb, or a sepulcher, and a “tomb” 
is defined as an excavation in earth 
or rock, intended to receive the dead 
body of a human being-, and a 
“monument** is anything by which 
the memory of a person, a period, 
or an event is preserved or perpe¬ 
tuated, and a “burial place’* is de¬ 
fined as a portion of ground set 
apart for or occupied by grave, or 
as a grave or graveyard.—^Leaphart 
V. Harmon, supra. 
lUCalatenaiLoe of home 
Testamentary direction to execu¬ 
tors to maintain testatrix* home as a 
place where the ashes of herself and 
her daughter should be kept was not 
within scope of statute providing 
that gifts for preservation, care, and 


maintenance of any cemetery, ceme¬ 
tery lot, or of the monuments there¬ 
on shall remain forever to the uses 
to which they have been granted, 
and the trust for perpetual main¬ 
tenance of the home in perpetuity as 
a depository for the ashes was an 
invalid restraint on alienation.— 
Alexander v. House, 54 A.2d 510, 133 
Conn. 725. 

Private cemeteries 

In view of statutory provision 
specifically excluding any public 
cemetery from statutory provisions 
relating to private cemeteries au¬ 
thorized to accept and establish per¬ 
petual care funds, bequest by testa¬ 
tor of money to fraternal organiza¬ 
tion to erect a marker on his ceme¬ 
tery lot in public cemetery and for 
perpetual care and upkeep of the lot 
was not exempt from application of 
rule against «perpetuities.—In re 
Pfund’s Estate, 209 P.2d 52, 93 Cal. 
App.2d 444. 

6. Mont.—^In re Swayze’s Estate, 
191 P.2d 322, 120 Mont. 546. 

Tenn.—^Waller v. Sproles, 22 S.W.2d 
4, 160 Tenn. 11. 

7. TJ.S.—^Hamrick v. Bryan, D.C. 
Okl.. 21 F.Supp. 392. 

Ill.—^Wechter v. Chicago Title & 
Trust Co-, 52 N.E.2d 157, 385 111- 
111 . 

Ohio.—^Knecht v. George, App., 69 
N.E.2d 228, appeal dismissed 53 
N,E-2d 647, 142 Ohio St 635. 

43 C-J. p 986 note 57—65 C.J. p 1094 
note 19. 

8. Ill.—-Wechter v. Chicago Title & 
Trust Co., 62 N.E.2d 157, 385 III. 
111 . 


9- Mo.—^Plummer v. Roberts, 287 
S.W. 316, 315 Mo. 627. 

48 C.J. P 985 note 46. 

Powers to sell to pay debts or lega¬ 
cies see supra § 25. 

10. Ala.—^Henderson v. Troy Bank 
& Trust Co., 34 So.2d 835, 250 Ala. 
456—Corpus Juris cited iu Thur- 
low v. Berry, 25 So.2d 726, 729, 247 
Ala. 631—Tarver v. Weaver, 130 
So. 209, 221 Ala. 663. 

Ark.—Garrett v. Mendenhall, 192 S. 

W.2d 972. 209 Ark. 898. 

Colo.—Smith v. XJ. S. >7at Bank of 
Denver, 207 P.2d 1194, 120 Colo. 
167. 

Conn.—FitzGerald v. East Lawn 
Cemetery, 10 A.2d 683, 126 Conn. 
286—Alexander v. House, 54 A.2d 
510, 133 Conn. 725—Mitchell v. 

Reeves, 196 A. 785, 123 Conn. 549, 
115 A.L.R, 1114. 

Del.—Wilmington Trust Co. v. 
Sloane, Ch, 54 A.2d 544—Girard 
Trust Co. V. Rector, Wardens and 
Vestrymen of St Anne’s Protes¬ 
tant Episcopal Church, Ch., 52 A. 
2d 591—Sussex Trust Co. v. Beebe 
Hospital of Sussex County, 15 A. 
2d 246, 25 Del.Ch. 172—Hutton 

V. St Paul Brotherhood of Peo¬ 
ple's Church of Dover, 178 A. 584, 
20 Del.Ch. 413—^Delaware Land & 
Development Co. v. First and Cen¬ 
tral Presbyterian Church of Wil¬ 
mington, Del., 147 A. 165, 16 Del. 
Ch. 410. 

Fla.—^Porter v. Baynard, 28 So.2d 
890, 158 Pla. 294, 170 A.L.R. 747, 
certiorari denied Union Trust Co. 
V, Genau, 67 S.Ct 1085, 330 U,S. 
844, 91 L.Ed. 1289—Miller v. Flow¬ 
ers, 27 So.2d 667, 158 Fla. 51— 
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or within the period prescribed by the rule,^^ even 
though the payment or application to the designated 
uses may be postponed but a present gift to a 
trustee on charitable uses which may not arise, un¬ 
til after the expiration of the period prescribed by 
the rule,or a limitation of a future interest or es¬ 
tate intended for charitable uses under which the 
title may not vest in the trustee within such peri¬ 
od,!'* is void for remoteness, except in the case of an 
interest or estate limited over to charitable uses on 
the expiration or termination of another limitation 


for charitable uses, as discussed supra § 20, and ex¬ 
cept to some degree in the case of a gift to a charita¬ 
ble corporation to be thereafter formed, infra 31. 

§ 31 , - Gifts to Corporations to Be 

Formed 

A gift, to a corporation to be formed, of property to 
be held by it on charitable trusts is ordinarily not ob¬ 
noxious to the rule against perpetuities. 

A gift, effective presently or within the period pre¬ 
scribed by the rule against perpetuities, to a corpora- 


Montgomery v. Carlton, 126 So. 
135, 99 Fla. 152. 

Ga.—Corpus Juris quoted in. Perkins 
V. Citizens & Southern Xat. Bank, 
8 S.E.2d 28. 33, 190 Ga. 29—ZMur- 
phy V. Johnston, S S.E.2d 23, 190 
Ga. 23—Corpus Juris cited in Re¬ 
gents of University System v. 
Trust Co. of Georgia, 19S S.E. 345, 
353, 1S6 Ga. 498, 121 A.D.R. 125. 

111.—Smith V. Renne, 46 X.E.2d 5S7. 
382 Ill. 26“—^Walliser v. Xorthern 
Trust Co., of Chicago, S7 N.E.2d 
129, 338 Ill.App. 263. 

Ind.—Quinn v. Peoples Trust & Sav. 
Co., 60 X.E.2d 281, 223 Ind. 317, 
157 A.L.R. SS5—Hulet v. Craw- 
fordsville Trust Co., 69 X.E.2d 
823, 117 Ind.App. 125. 

Ky.—^Epperson v. Clintonville Ceme¬ 
tery' Co., 199 S.W.2d 62S, 303 Ky. 
852. 

Me.—Snow v. President and Trus¬ 
tees of Bowdoin College, 175 A. 
268, 133 Me. 195. 

Mass,—Frazier v. Merchants Xat. 
Bank, 5 X.E.2d 550, 296 Mass. 298. 

Mo.—Corpus Juris cited iu Xewton 
V, Xewton Burial Park, 34 S-‘W.2d 
118, 121, 326 Mo. 901, 

Mont.—In re Swayze’s Estate, 191 
P.2d 322, 120 Mont. 546. 

X.J.—Guaranty Trust Co. of X. Y. 
V. Xew York Community Trust, 56 
A.2d 907, 141 X.J.Eq. 238. a^rmed 
61 A.2d 239. 142 X.J.Eq. 726—Mar¬ 
tin V, Haycock, 55 A.2d 60, 140 
X.J.Eq. 450—^National Newark & 
Essex Banking Co. v. Arthur Sun¬ 
shine Home Kindergarten for 
Blind Babies, 166 A 635. 113 X.J. 
Eq. 313—Corpus Juris cited in 
Wendell v. Hazel Wood Cemetery, 
72 A.2d 383, 386, 7 N.J.Super. 117— 
Parker v. Fidelity tXnion Trust 
Co., 63 A-2d 902, 2 X.J-Super. 362. 

K.C.—American Trust Co. v. Wil¬ 
liamson, 46 S.B.2d 104, 228 X.C. 
458— Z, Smith Reynolds Founda¬ 
tion V. Trustees of Wake Forest 
College, 42 S.E.2d 910, 227 X.C. 
500—^Penick v. Bank of Wades- 
boro. 12 S.R2d 253, 218 N.C. 686— 
Williams v. Williams, 3 S.E. 2d 
334. 215 X'.C. 739. 

Ohio.—Schreiner v. Cincinnati Alten- 
heim, 22 N.E.2d 587, 61 Ohio App 
344. 

Okl.—Corpus Juris cited ia Phillips 


V. Chambers, 51 P.2d 303, 307, 174 
Okl. 407. 

Pa.—In re Tollinger’s Estate, 37 A. 
2d 500, 349 Pa. 393—In re Archam- 
bault’s E.state, 162 A. SOI, SOI Pa. 
549 —In re Lockhart’s Estate, 21 
Pa.Dist. &Co. 59S, 14 Wash.Co. 196. 

R. I.—Rhode Island Hospital Trust 
Co. V. Metcalf, 137 A. 875, 48 R.I. 
411, reargument denied 138 A. 54. 

S. C.—Medical Soc. of South Caro¬ 
lina V. South Carolina Xat, Bank 
of Charleston, 14 S.B,2d 577, 197 
S.C. 96. 

Tenn.—Henshaw v. Plenniken, 191 
S.W.2d 541, 183 Tenn. 233, 168 
A.L.R. 1010—^Francis v. Thomas, 
8 Tenn.App. 43. 

Tex.—Boyd v. Frost Nat. Bank, 196 
S.W.2d 497, 145 Tex. 206, 168 A. 
L.R. 1326—Corpus Juris cited iu 
Powders V. First Nat. Bank of 
Corsicana, Civ.App., 137 S.W.2d 
839. 

48 C-J. p 986 note 60. 

Limitations to and over from chari¬ 
ties see supra § 20. 

Trusts for accumulation for chari¬ 
table uses see infra §§ 32, 33. 
Bestraint on alienation 

<1) The rule against restraints on 
alienation will not be applied to de¬ 
feat charitable trusts. 

Conn.—^Alexander v. House, 54 A2d 
510, 133 Conn. 725. 

Ind-—Quinn v. Peoples Trust & Sav. 
Co„ 60 X.E.2a 281, 223 Ind. 317, 
157 A.L.R. 885. ‘ 

(2) A testator, in devising prop¬ 
erty in trust to church, created a 
charitable trust, and his placing a 
restraint on a subsequent sale and 
transfer of title to property so de¬ 
vised did not create a perpetuity- 
forbidden by law.—^Henshaw v. 
Flenniken, 191 S.W.2d 541, 183 Tenn. 
232, 168 AL.R. 1010. 

(3) Where the trustee has the 
power to sell the trust property, 
there is no restraint on alienation. 
—Quinn v. Peoples Trust & Sav. Co., 
supra, 

11. U.S.—Simmons v. Fidelity Nat. 
Bank & Trust Co. of Kansas City, 
C.C.AMo., 64 P.2d 602, certiorari 
denied 54 fi.Ct. 64. 290 H.S. 647, 
78 L.Ed. 661. 

Ala.—Corpus Juris cited in Header- 
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son V. Troy Bank & Trust Co., 34 
So,2d 835. 842, 250 Ala. 456—Tar¬ 
ver V. Weaver, 130 So. 209, 221 
Ala, 663. 

Colo.—Smith v. XT. S. National Bank 
of Denver, 207 P.2d 1194, 120 Colo. 
167. 

Conn.—^Xew Haven Young Men's 
Inst. V. New Haven, 22 A. 447, 60 
Conn. 32. 

Ga,—Murphy v. Johnston, 8 S.E.2d 
23, 190 Ga. 23. 

Ill.—Smith V. Renne, 46 N.E.2d 587, 
382 Ill. 26. 

Ind.—Quinn v. Peoples Trust & Sav. 
Co., 60 X".E.2d 281, 223 Ind. 317, 
157 A.L.R- 885—^Hulet v. Craw- 
fordsville Trust Co., 69 N.E.2d 823, 
117 Ind.App. 125. 

Ky.—^Kasey v. Fidelity Trust Co., 
115 S.W. 739, 131 Ky. 609. 

Mass.—^Frazier v. Merchants Xat. 
Bank of Salem, 5 N.E.2d 550, 296 
Mass. 29S. 

Pa.—‘Cameron v. Kranich, Com.PL, 
50 Lanc.Bev. 531, 62 York Leg. 
Rec. 5. 

Va.—Thomas v. Bryant, 40 S.E. 2d 
487, 185 Va. 845, 169 A.L.R. 257. 

12. IT.S.—Simmons v. Fidelity Xat 
Bank & Trust Co. of Kansas City, 
C.C.A.MO., 64 F.2d 602, certiorari 
denied 54 S.Ct. 64, 290 U.S. 647, 
78 L.Ed. 561. 

iUa.—Henderson v. Troy Bank & 
Trust Co.. 34 So.2d 835, 250 Ala. 
456—Corpus Juris cited in Thurlow 
V. Berry, 25 So.2d 726, 729, 247 
Ala, 631. 

Conn.—Xew Haven Young Men's 
Inst V. New Haven, 22 A 447, 60 
Conn. 32. 

Ga.—Corpus Juris quoted in Perkins 
V. Citizens & Southern Nat Bank, 
8 S.E.2d 28, 33, 190 Ga. 29. 

Ill.—Ingraham v. Ingraham, 48 X.E. 
561, 49 N.E. 320. 169 Ill. 432. 

13. Kan.—^Malmquist v. Detar, 255 
P. 42. 123 Kan. 384. 

48 C.J, p 987 note 65. 

14. Ala.— Henderson v. Troy Bank 
& Trust Co., 34 So.2d 835, 260 Ala. 
456. 

Ky.—Letcher's Trustee v. Letcher, 
194 S.W.Sd 984, 302 Ky. 448. 

Pa.—^In re Stephan's Estate, 195 A 
653, 129 Pa.Super. 396, 
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tion not in existence at the date of the gift but to 
be formed thereafter, of property to be held by it on 
charitable trusts is ordinarily not obnoxious to the 
rule, although the time for the formation of such 
corporation is not restricted to the period prescribed 
by the rule, a reasonable time only being contem¬ 
plated therefor.15 

§ 32. Trusts for Accumulation 

In the absence of a statute to the contrary, trusts or 
provisions for accumulation of income for a period longer 
than lives in being and twenty one years plus a period 
of gestation are generally held to be invalid. 

While it has been said that the rule against ac¬ 
cumulations of income is of purely statutory ori¬ 
gin,^® it has generall}" been held that, in the absence 
of a statute to the contrary, a trust or provision for 
the accumulation of income for a period longer than 
lives in being and twenty one years plus a period of 
gestation is invalid.l'^ In the absence of statutory 
restrictions, a trust or provision for accumulation 
for such or a shorter period is not normally in¬ 
valid,although the courts have the power, which 
is to be exercised rarely and only in a clear case, 


to invalidate a trust to accumulate where under the 
particular facts, it is in contravention of sound 
public policy, even though its duration is not in vio¬ 
lation of the rules.^^ The rule against accumula¬ 
tions, although it may use the same measuring peri¬ 
od as does the rule against perpetuities, is a separate 
and distinct rule,2t^ and it may be applicable to a 
limitation which is not obnoxious to the rule against 
perpetuities.-^ Thus, while there is some authority 
to the contrary,22 it is generally held that a trust or 
provision for accumulation for an excessive period 
is invalid even though all interests are presently 
vested,22 although in such case there is no violation 
of the rule against perpetuities.^^ It would appear, 
however, that where the person in whom the gift of 
the property and accumulated income is vested may 
terminate the trust at will, the rule does not apply.25 
Thus, where property is given in trust to be accumu¬ 
lated to pay the donor’s debts or to pay legacies to 
persons in being and ascertainable, and the creditors 
or legatees may terminate the trust at will, the trust 
to accumulate is not invalid irrespective of its pos¬ 
sible duration,25 but a trust to accumulate the in¬ 


is. U.'S.—Jones v. Habersham, G-a., 
2 S.Ct. 336, 107 U.S. 174, 27 L.Ed. 
401. 

48 C.J. p 988 note 71. 

16. U.S.—Wells V. C- I. R., C.C.A., 

63 F.2d 425, reversed on other 
grounds Burnet v. Wells, 53 S.Ct. 
761, 289 U.S. 670, 77 L.Ed. 1439. 

48 C.J. p 990 note 84. 

In WiscozLsizi 

(1) There apparently is no restric¬ 
tion on the period for which the in¬ 
come from personal property held in 
trust may be accumulated.—^In re 
Hustad's Estate, 296 jST.W. 74, 236 
Wis. 615—In re Schilling’s Will, 237 
N.W. 122, 205 Wis. 259, 75 A.L..R. 
184—48 C.J. p 991 note 2 m (2). 

(2) This view apparently follows 
by analogy from the fact, discussed 
infra § 43, that the Wisconsin stat¬ 
ute as to restrictions on alienability, 
while applicable only to realty, was 
regarded as occupying the whole field 
of perpetuities and as abrogating the 
common-law rule as to perpetuities 
as to personal property, so that since 
the statute as to accumulations, dis¬ 
cussed infra § 33 (1), is applicable 
only as to realty, there are no re¬ 
strictions on accumulations of the 
income from personal property.—In 
re Schilling’s Will, supra. 

(3) The amendment of the statute 
as to alienability so as to make it 
applicable to personal as well as real 
property does not aftect the rxtle as 
to the lack of restrictions on the ac¬ 
cumulation of income from personal 


property.—^In re Schilling’s Will, su¬ 
pra. 

17. Conn.—Gaess v. Gaess, 42 A. 2d 
796, 132 Conn. 96, 160 A.Lr.R. 432— 
Moeller v. Kautz, 152 A. SS6, 112 
Conn. 481—Wilson v. D’Atro, 145 
A. 161, 109 Conn. 563. 

Del.—Equitable Trust Co. v- Ward, 
Ch., 48 A.2d 519. 

D.C.—Gertman v. Burdick, 123 P.2d 
924, 75 U.S.APP.D.C. 48, 152 A-L.R. 
645, certiorari denied 62 S.Ct. 917, 
315 U.S. 824, 86 L.Ed. 1220. 

Fla.—Pelton v. First Savings & 
Trust Co. of Tampa, 124 So. 169, 
98 Fla 748 

Ill.—May V. Marx, 20 N.E.2d 359, 
299 IlLApp. 442. 

Mass.—Odell v. Odell, 10 Allen 1. 

History and evolution of rule 
D.C.—Gertman v. Burdick, 123 F.2d 
924, 75 U.S.APP.D.C. 48, 152 A.L.R. 
645, certiorari denied 62 S.Ct. 917, 
315 U.S. 824, 86 L.Ed. 1220. 

18. Conn.—Moeller v. Hautz, 152 A. 
886, 112 Conn. 481. 

Del.—Equitable Trust Co. v. Ward, 
Ch., 48 A.2d 519. 

X>.G.—Corpus Juris cited in Gertman 
V. Burdick, 123 F-2d 924, 929, 75 
U.S.APP.B.C. 48, 152 A.L.B. 645, 
certiorari denied 63 S.Ct. 917, 315 
U.S. 824. 86 L.Ed. 1220. 

—Shannon v. Irving Trust Co., 
9 N.E.2d 792, 275 N.Y. 95, apply¬ 
ing New Jersey law—In re Bates’ 
Will, 5 N.T.S.2d 628, 168 Misc. 526, 
j applying Georgia law. 
j 48 C.J. P 989 note 76, 
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19. Conn.—^Moeller v. Kautz, 152 A. 
SS6, 112 Conn. 481. 

D.C.—Gertman v. Burdick, 123 F.2d 
924, 75 U.S.APP.D.C. 48, 152 A.L.K. 
645, certiorari denied 62 S.Ct. 917, 
315 U.S. 824, 86 L.Ed. 1220. 

20. Ala.—Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 30 
So.2d 706, 249 Ala. 240. 

Conn.—Moeller v. Kautz, 152 A. 8S6, 
112 Conn. 4S1. 

Del.—Girard Trust Co. v. Rector, 
Wardens and Vestrymen of St. 
Anne’s Protestant Episcopal 
Church, Ch., 52 A.2d 591. 

Analogy to perpetuity 

Limitation on period of accumula¬ 
tion is imposed by analogy to the 
rule against perpetuities.—Moeller v. 
Kautz. 152 A. SS6. 112 Conn. 481. 

21. Cal.—Goldtree v. Thompson, 22 
P. 50, 79 Cal. 613. 

22. Mo.—Trautz v. Lemp, 46 S.W.2d 
135, 329 Mo. 580. 

23. Cal.—Goldtree V. Thompson, 22 
P. 50, 79 Cal. 613. 

Conn.—Gaess v. Gaess, 42 A.2d 796, 
132 Conn. 96, 160 A.L.R. 432—Wil¬ 
son V. D’Atro, 145 A. 161, 109 Conn. 
563. 

48 C.J. p 990 note 81. 

24. Cal.—Goldtree v. Thompson, 22 
P. 50, 79 Cal. 613. 

25. Conn.—Wilson v. D’Atro, 145 A. 
161, 109 Conn. 563, 

48 C.J. p 990 note 82 [a3- 

26. R.I.—^Morgan v. Morgan, 40 A. 
736, 20 R.I. 600. 

48 C.J. p 990 note 82 [al (!>• 
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come to pay the debts of another is void where it 
may continue for an excessive period, since the 
trust is not destructible at the will of the persons en¬ 
titled to the property.27 

Effect of violation of rule. Where accumulation 
is directed for an excessive period, the entire pro¬ 
vision and not merely the excess is invalid,^8 but it 
has been held, by analogy’- to the rule applicable 
where there is a violation of a statute limiting the 
duration of trusts for accumulation, that, where a 
trust for accumulation is defective only in its ex¬ 
cessive duration, it will be upheld for the permissible 
period and is invalid only as to the excess.-^ 

Where the gift over after accumulation is invalid 
as obnoxious to the rule against perpetuities, the 
trust to accumulate fails with it,30 and the property 
of which the income is directed to be accumulated 
passes to the person or persons who would have been 
entitled thereto had the gift and the direction to ac¬ 
cumulate both been omitted from the instrument 
containing them.3i 


Accumulation for charity. Accumulations for 
charitable purposes are not subject to the rule 
against accumulations; and where a charitable gift 
is vested, directions to accumulate the income, no 
matter for how long, are not invalid as obnoxious 
to the rule against perpetuities or against accumu- 
lations33 although they may be objectionable as re¬ 
straints on the use or enjoyment of the property,33 
and the courts of equity under their general regula- 
tory powers may take remedial action should an im- 
reasonable condition result.34 

I 33 , - Statutory Restrictions 

a. In general 

b. Accumulations permitted or not per¬ 

mitted 

c. What constitutes accumulation 

d. Effect of violation of statute 

e. Devolution of released income 

a. In General 

Statutes have been enacted in a number of jurisdic- 


27. - U.S.—Girard Trust Co. v. Rus¬ 
sell, Pa,, 179 F. 446, 103 C.C.A. 592. 

N.J.—Canda v. Canda, Ch-, 113 A. 503. 

28. D.C.—Gertman v. Burdick, 123 
F.2d 924, 75 U.B.App.D.C. 4S, 152 
A.L.R. 645, certiorari denied 62 
S.Ct. 917, 315 U.S. 824, 86 L.Ed. 
1220. 

Me.—^Kimball v. Crocker, 53 Me. 263. 

22. Conn.—Gaess v. Gacss, 42 A. 2d 
796, 132 Conn. 96, 160 A.L.R. 432, 
overruling Wilson v. D'Atro, 145 
A. 161, 109 Conn. 563. 

30. tr.S.—Carnahan v. Peabody, D.C. 
Isr.Y., 29 P.2d 412. 

Ala.—Corpus Jttris cited in Ramage 
V. First Farmers & Merchants Nat. 
Bank of Troy. 30 So.2d 706, 711, 
249 Ala. 240. 

Pa.—In re Feather’s Estate, Orph., 
2 Fay.U.J. 103. 

48 C.J. p 989 note 79. 

31. Pa.—^Estate of Rogers, 18 Phila. 
99. 

32. Conn.—^Moeller v. Kautz, 152 A. 
886, 112 Conn. 481—Colonial Trust 
Co. V. Waldron, 153 A, 69, 112 
Conn. 216. 

I>el.—Girard Trust Go. v. Rector. 
Wardens and Vestrymen of St. 
Anne’s Protestant Episcopal 
Church, Chu. 62 A.2d 591. 

Ga.—Murphy v. Johnston, 8 S.E.2d 
23, 190 Ga 23. 

Mass.—^Frazier v. Merchants Nat. 
Bank of Salem, 5 N-E.2d 550, 296 
Mass. 298. 

N.J.—Conway v. Third Nat. Bank & 
Trust Co.. 182 A. 916, 119 N.J.Eq. 
575—Corpus Juris cited in Wen¬ 
dell V. Hazel Wood Cemetery, 67 
A.2d 219, 224, 3 N.J.Super. 457,, 


affirmed 72 A.2d 383, 7 N.J.Super. 
117. 

N.C.—Penick v. Bank of Wadesboro, 
12 S,E.2d 353. 218 N.C. 686. 

Ohio.—Schreiner v. Cincinnati Alten- 
heim, 22 N.E.2d 587, 61 Ohio App. 
344. 

Va.—^Allaun v. First & Merchants 
Nat. Bank of Richmond, 56 S.E.2d 
83, 190 Va. 104—Collins v. Lyon, 
Inc., 24 S,E.2d 572, 181 Va 230. 
48 C.J. p 990 note 89. 

Trust to make loans 

(1) Charitable trust setting up 
fund to be lent to boys and girls 
to obtain an education was not void 
on ground that it provided for un- 

I lawful accumulations because benefi- 
. ciaries were required to pay interest, 
since there might be losses from 
nonpayment of interest or of prin¬ 
cipal which would deplete the trust 
fund instead of unduly increasing it. 
—Pattillo V. Glenn, 7 So.2d 328, 150 
Fla 73. 

(2) Charitable trust under which 
income was to be devoted to loans to 
students and which was to continue 
for thirty years following death of 
testator, when principal and accru¬ 
als thereto were to go over to pri¬ 
vate persons was not void as violat¬ 
ing rule as to accumulations.—^Hol- 
sey V. Atlantic Nat. Bank of Jack¬ 
sonville, 155 So. 821, 116 Fla 604. 

33. N. J.—Corpus Juris cited Su 
Conway v. Third Nat Bank & 
Trust Co., 182 A. 916, 113 N.J.Eq. 
575. 

48 C.J. p 990 note 90. 

34. Del.—Girard Trust Co. v. Rec¬ 
tor, Wardens and Vestrymen of St. : 
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I Anne’s Protestant Episcopal 
! Church. 52 A.2d 591. 

Ga.—Murphy v. Johnston, 8 S.E.2d 
23, 190 Ga. 23. 

Mass.—^Dexter v. President, etc., of 
Harvard College. 57 N.E. 371, 176 
Mass, 192—Odell v. Odell, 10 Al¬ 
len 1. 

N.J,—Wendell v. Hazel Wood Ceme¬ 
tery, 72 A.2d 383, 7 N.J.Super. 117. 
Va.—^Allaun v. First & Merchants 
Nat. Bank of Richmond, 56 S.E.2d 
83, 190 Va 104—Collins v. Lyon, 
Inc., 24 S,E.2d 572, 181 Va 230. 

48 C.J. p 990 note 91. 

Reasonable accumulation 
Where there are no statutes re¬ 
stricting the right of a donor to pro¬ 
vide for the accumulation of the 
whole or a part of the income of the 
charitable fund, provided for in an 
instrument creating a charitable 
trust, such accumulations may be 
provided for and upheld within rea¬ 
sonable bounds.—Schreiner v. Cin¬ 
cinnati Altenheim, 22 N.E.2d 587, 61 
Ohio App. 344. 

TTnless period for accumulation is 
unreasonable court will not inter¬ 
fere.—Colonial Trust Co. v. Waldron, 
152 A. 69, 112 Conn. 216. 

Court may hz time limit 

Whenever the amount required for 
particular purpose of trust is insuffi¬ 
cient and testator directs an accu¬ 
mulation of the interest after fund 
has vested within rule against re¬ 
moteness, without specifying any 
precise time within which accumula¬ 
tion is to continue, court will fix a 
limit that is reasonable in view of 
all circumstances.—Waterbury Trust 
Co. V, Porter, 38 A.2d 598t 131 Conn. 
206. 
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tions restricting the persons for whose benefit a trust 
for accumulation may be created, or the length of time 
for which it may be directed to continue. 

Statutes have been enacted in a number of juris¬ 
dictions restricting the persons for whose benefit a 
trust for accumulation may be created or the length 
of time for which it may be directed to continue.35 
Most of such statutes are founded on the Thellusson 
Act and embody one or more of its provisions, ^5 and 
it has been held that such a statute is controlling 
over a general statute permitting trusts for the 
beneficial interest of any person to continue for a 
longer period.^*^ 

A statute restricting trusts and provisions for ac¬ 
cumulations embodies the public policy of the staters 
and it may not be controlled by the grantor^s inten- 
tion^^ or be waived by the interested persons."^^ 
However, such statutes are not intended to defeat 
the intention of the settlor or testator as to who shall 
be entitled to the property,and will not be applied 
to frustrate his intention except to the extent neces¬ 
sary to carry out the mandate of the statute.^^ 

Retroactive effect. When a statute restricting 


§ 33 

accumulation applies by its express terms to trusts 
therefor created by instruments executed after it be¬ 
comes effective, it does not apply to those created 
by instruments theretofore executed and, w’hen 
a will directing accumulation is executed before such 
statute takes effect, it is not governed thereb^^ al¬ 
though the testator dies after the statute becomes 
effective.^^ 

Construction of trusts. A statute restricting 
trusts for accumulation, like the rule against per¬ 
petuities, has been held not a rule of construction 
but a positive mandate which applies irrespective of 
the intention of the creator of the trust, ^5 and the 
instrument creating the trust must be construed as 
though the statute did not exist.^® Nevertheless, it 
has also been held, at least where the provisions are 
ambiguous, that the provisions of the trust will be 
so construed as to avoid, if possible, the conclusion 
that the trust is for the accumulation of income.'^'^ 
A provision directing trustees to apply the income 
from certain property to a fund established for the 
payment of legacies has been held not to constitute 
a direction for the unlawful accumulation of such 


35. Ga.—Corpus Juris cited ia 
Perkins v. Citizens & Southern 
Nat. Bank, 8 S.E.2d 28, 33, 190 Ga. 
29. 

m.— Webb V. Webb, 172 N.E. 730, 340 
Ill, 407, 71 A.L..R. 404—May v. 
Marx, 20 N.E.2d 359, 299 IlI.App. 
442. 

N.T.—^Bankers Trust Co. v. Moy, 265 
N.T.S. 77. 148 Misc. 38. 

Pa.—^In re Feather's Estate, 2 Fay 
L.J. 103. 

48 C.J. p 991 note 2. 

Purpose of statute 

^'The main purpose of . . . the 
statute was not to limit the term of 
accumulation previously permitted. 
The legislature intended to uproot 
the doctrine that the rents and prof¬ 
its of property might be accumulated 
and the enjoyment postponed, with 
a single exception.'*—^Pray v. Hege- 
man, 92 N.Y. 508, 515. 

Statute applies only as to trusts of 
real property 

Minn.—Congdon v. Congdon, 200 N. 

W. 76. 160 Minn. 343. 

Wis.—^In re Hustad's Estate, 296 N. 
W. 74, 236 Wis. 615—In re Will of 
Schilling, 237 N.W. 122, 205 Wis. 
259, 75 A.Lr.R. 184. 

48 C.J. p 991 note 2 [jl (2). 

36. Ala.—^Ramage V. First Farmers 
& Merchants Nat. Bank of Troy. 
30 So.2d 706, 249 Ala 240. 

Ill.—Webb V, Webb. 172 N.E. 736. 

340 Ill. 407. 71 A.LI.R. 404. 

48 C.J. p 992 note 3, 

5nieUTUK>u Act and other foreign 
statutes"' restricting accumulations 
see 48 C.J. p 990 note 92-p 991 note 1. 


37. Minn,—^Minnesota L. & T, Co. v. 
Douglas. 161 N.W. 158, 135 Minn. 
413. 

48 C.J. p 992 note 7. 

38. Ill.—State Bank & Trust Co. v. 
Foss, 257 IlLApp. 435, affirmed 
Foss V. State Bank & Trust Co., 
175 N.E. 12, 343 III. 94. 

N.Y.—Gilbert v. Wise. 78 N.Y.S.2d 
533, 192 Misc. 101—In re Talbot's 
Will, 9 N.Y.S.2d 806. 170 Misc- 
138—In re McLaughlin's Estate, 
299 N.Y.S. 659, 164 Misc. 539. 

39. N.Y.—^Bankers Trust Co. v. 
Moy, 265 N.Y.S. 77, 148 Misc. 38. 

40. N.Y.—Gilbert v. Wise, 78 N.Y.S. 

2d 533, 192 Misc. 101—Bankers 

Trust Co. V. Moy, 265 N.Y.S. 77, 
148 Misc. 38. 

Pailure to object 

Failure of trust beneficiary who 
was entitled to accumulation of in¬ 
come as person entitled to next even¬ 
tual estate to object to improper 
charge of capital gains tax to income 
account instead of principal ac¬ 
count would not be permitted to en¬ 
hance the principal in violation of 
statute prohibiting accumulation of 
income in corpus of trust for a pe¬ 
riod greater than a minority.—Gil¬ 
bert V. Wise, 78 N.Y.S.2d 533, 192 
Misc. 101. 

41. IlL—Webb v. Webb, 172 N.3S, 
730, 340 ni. 407, 71 A.L.R. 404. 

43. Pa-—re Stocking's Estate, 156 
A- 79. 304 Pa. 476. 

Effect of violation of statute see in- 
i fra subdivision d of this section. 
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Principal of trust 

Statute against accumulations has 

no relation to maintaining intact 

principal of trust.—In re Stocking's 

Estate, 156 A. 79, 304 Pa. 476. 

43. Ill.—Smith V. Thomas, 147 N.E. 
788, 317 Ill. 150. 

44. Ill.—Smith v. Thomas, supra. 

45. Ala,—^Henderson v. Troy Bank & 
Trust Co., 34 So.2d 835, 250 Ala. 
456—Ramage v. First Farmers & 
Merchants Nat. Bank of Troy, 30 
So.2d 706, 249 Ala. 240. 

Ill.—Webb V. Webb, 172 N.E. 730, 340 
Ill. 407. 71 A.L.R. 404. 

46. Ala.—^Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 
30 So.2d 706. 249 Ala, 240, 

Ill.—Webb V. Webb, 172 N.E. 730, 
340 III. 407. 71 A.L.R. 404. 

47. Ala.—^Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 
30 So.2d 706, 249 Ala. 240—Thur- 
low V. Berry, 25 So.2d 726, 247 Ala. 
631. 

Cal.—In re Ingram's Estate, 285 P. 
365, 104 Cal.App. 1. 

Minn.—Jacobson v. Mankato Loan 
& Trust Co„ 253 N.W. 365, 191 
Minn. 143. 

Wis.—In re Smith's Will, 33 N-W.2d 
320. 253 Wis. 72. 

Trusts construed not to provide for 
accumulation 

N.Y.—In re Steiner's Estate. 16 N.Y. 

I S.2d 613. 172 Misc. 950—In re Don¬ 
ovan's Estate, 275 N.Y.S. 142. 163 
Misc. 593, affirmed 277 N.Y.S. 615. 
243 App.Div. 597—In re Brill's Es¬ 
tate. 90 N.Y.S.2d 803. 
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income.^® A provision in a will extending the time 
for administration of the estate is not to he con¬ 
strued as an attempt to direct an illegal accumulation 
of income.*^^ 

b. Accumulations Permitted or Not Permitted 

A trust or provision for accumulation is valid if it is 
within the restrictions imposed by the statute, but not 
otherwise. 

A trust or provision for accumulation is valid if 
it is within the restrictions imposed by the statute, 
but not otherwise.5^ Whether or not a provision 
for accumulation is within the statute must be deter¬ 
mined as of the time the instrument containing it 
takes effect. 53 

A trust to accumulate income during the minority 
of the beneficiary is generally permitted.53 When a 
statute prohibits an accumulation except during a 


minority, a direction to accumulate offends if by its 
terms the accumulation is to begin before the birth 
of the person designated,5^ or if it is to continue 
indefinitely,^^ or beyond the minorityS® or for the 
lifetime^" or until the marriage^S of a designated 
person, or for a terra in gross without reference to 
any existing minority,5^ or during the minority of 
the youngest member of a class of beneficiaries,^® 
or until the beneficiary attains an age in excess of 
his majority.®^ 

Where the permitted period is a fixed term of 
years after the creation of the estate, the statute 
is violated by a direction to accumulate for the life¬ 
time of a designated person®^ or for a term in ex¬ 
cess of that specified but if the trust will neces¬ 
sarily cease within the period prescribed by the stat¬ 
ute it is not obnoxious thereto.®^ It has been held 
that the permitted period of years begins to run on 


48- K.T.—re Bo&in's Estate, 6S 
Xr.T.S.2d 132. 

49. N.T.—In re Graves* "Will, 86 K. 
T.S.2d 382. 

50. Cal-—In re Hardy’s Estate. 145 
P.2d 910, 62 Cal.App.2d 958. 

K.Y.—In re 8pringer’s Estate. 68 X. 

Y.S.2d 90. 188 Misc. 619. 
pa.—In re -Stackpole’s Trust, 70 Pa. 
Dist, & Co. 20. 2 Lycoming 28— 
Xixon V. Nixon. 6T Pa-Eist. & Co. 
173—re Stackpole’s Trust, 
Orph., 2 Lycoming 83—In re Rich¬ 
ards* Estate. Orph.. 56 Montg.Co. 
273—In re Evans’ Deed of Trust, 
Orph., 87 Pittsb.Leg-.X 83. 

48 C.X p 991 note 2 [bl (2), tdl (2), 
|h] (4)—69 C.X p 796 note 91, 

51. N.Y.—^In re Berwind's Estate, 
42 N.Y.S.2d 58, 181 Misc. 559— 
re Carple’s Estate, 250 N-Y.S. 680. 
140 Misc. 459. 

Pa.—^Nixon v. Nixon, 67 Pa. Dist. & 
Co. 173—^In re Thee’s Estate, 49 
Pa.Dist. & Co. 362—^In re Harper’s 
Estate. Orph., 63 York Leg.Bec. 
15S. 

Wis.—In re Hustad’s Estate, 296 N. 

W. 74. 236 Wis, 615. 

69 C.X p 796 note 90. 

Aocnmtaatioxt dToiag administration 
period 

Provision directing accumulation 
of trust income during administra¬ 
tion period would be void under stat¬ 
ute against accumulations.—^In re 
Dexter’s Estate, 235 N.Y.S. 763, 134 
Misc. 195. 

52 . AJa. —Corpxis Juris cited in 
Henderson v. Troy Bank & Trust 
Co., 34 •So.2d 835, 847, 250 Ala. 
456— Corpus Juris cited in Hamage 
V. First Farmers & Merchants Nat. 
Bank, 30 So.2d 706. 713, 249 Ala. 
240. 

48 CLJ. P 992 note 6. 

53. N.Y.—In re Morris* Will, 97 N. 


Y.S.2d 740, 197 Hisc. 322—In re 
Springer’s Estate, 68 N.Y.S.2d 90, 
188 Misc. 619—In re Mangini’s Es¬ 
tate, 34 N.Y.S.2d 950, ITS Misc. 500 
—In re Talbot’s Will, 9 N.Y.S.2d 
806, 170 Misc. 138. 

54. N.Y.—Chase Nat. Bank of City 
of New York v. Central Hanover 
Bank & Trust Co., 39 N.Y.S.2d 541, 
265 App.Div. 434—In re Carples’ 
Estate, 250 N.Y.S. 680, 140 Misc. 
459. 

48 C.X p 992 note 9. 

Accumulation, for unhom snixLor 

(1) Generally.—^Manice v, Manice, 
43 N.Y. 303—48 C.X p 992 note 9 
[aj. 

(2) The time within which an ac¬ 
cumulation may be directed to com¬ 
mence differs according to whether 
the property out of which the in¬ 
come is to arise is real or personal, 
the statute having been construed to 
permit an accumulation of the rents 
and profits of realty to commence at 
the expiration of two lives in being 
when the accumulation is directed, 
but an accumulation of the income 
of personalty to commence only at 
some time during the continuance 
and before the expiration of two 
lives in being.—^Manice v. Manice, 43 
N.Y. 303—48 C.X p 991 note 2 [h} 

(3). 

55. N.Y.—^In re Dexter’s Estate, 235 
N.Y.S. T63, 134 Misc. 195. 

48 C.J. p 992 note 10. 

56- N.Y.—In re Morris’ Will, 97 N. 
Y.S.2d 740, 197 Misc. 322—In re 
Hollenbeck’s Will. 236 N.Y.S. 232, 
134 Misc. 554—In re Robbins’ Will, 
67 N.Y.B.2d 430, 

Pa.—In re Stocking's Estate, 156 A. 
79. 304 Pa. 476. 

57. N.Y.—^In re Siloti’s Estate, 80 
N.Y.S.2d 456, 192 Misc. 201—In re 
Jacobs’ Will. 269 N.Y.S. 624, 150 
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Misc. 3 SI, reversed on other 
grounds 2S0 N.Y.S- 1, 244 App.Div. 
161. modified on other grounds 199 
N.E. 685, 269 N.Y. 588, reargument 
denied 1 N.E,2d 355, 270 N.Y. 612 
—In re Herriman’s Will, 78 N.Y.S. 
2d 5. 

Fa.—In re Taite’s Estate, 46 Pa-Dist. 

& Co. 456, 69 Montg. 50. 

48 C.X p 992 note 11. 

Incompetent beneficiary 

Where incompetent beneficiary of 
testamentary trust was person of 
full age, no accumulation of income 
could be made.—^In re Meyer's Es¬ 
tate, 249 N.Y.S. 451, 140 Misc. 1— 
In re Falsey's Estate, 56 N.Y.S.2d 
556. 

68. N.Y.—^In re Balsamo’s Estate, 
240 N.Y.S. 528, 136 Misc. 113. 

48 C.X p 993 note 12. 

69. N.Y.—^Smith v. Chesebrough, 68 
N.E. 625, 176 N.Y. 317. 

48 C.X p 993 note 13. 

60. Ind-—Shriver v. Montgomery, 
103 N.E. 945, 181 Ind. 108. 

61. Ill.—Wills V. Southwell. 166 N. 
E. 70, 334 Ill. 448. 

N.Y.—In re Kunz’ Estate, 249 N.Y.S. 
446, 139 Misc. 869—In re Balsa- 
mo's Estate, 240 N.Y.S. 528, 136 
Misc. 113—In re Sexton's Estate, 
74 N.Y.S.2d SO—In re Webster's 
Will, 72 N.Y.S.2d 173—In re Byers’ 
Will, 17 N.Y.S.2d 704. 

Pa.—In re Stocking’s Estate, 156 A. 

79, 304 Fa. 476. 

48 C.J. p 993 note 15. 

60. Pa.—^Appeal of Schwartz, 13 A- 
212, 119 Pa. 337, 22 W.N.C. 103, 45 
L.I. 274. 

48 C.X p 993 note 17. 

63. Ala.—Campbell v. Weakley, 25 
So, 694, 121 Ala. 64, 

48 C.J. p 993 note 18. 

64. Pa.—Williams' Estate, 13 PhUa. 
325. 
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the testator's death in the case of a testamentary 
trust for accumulation.®^ 

Statutes restricting trusts for accumulation to 
those created for the benefit of a specified class of 
persons are violated by a direction to accumulate for 
any persons other than members of such class, or 
for any purpose other than the benefit of such mem¬ 
bers.®® Thus, when a statute prohibits an accumu¬ 
lation except for the benefit of a minor, a direction 
to accumulate for any other purpose,®'^ such as the 
payment of debts or encumbrances®® or of lega¬ 
cies,®^ is prohibited. Where there is a statute ex¬ 
pressly authorizing a trust to lease property for the 
purpose of satisfying a charge thereon, it has been 
held that such statute operates to create an exception 
to the statute against accumulations, so that a trust 
to pay a charge on the corpus of the trust, while it 
provides for an accumulation, is nevertheless val¬ 
id;'^® but there is also authority to the contrary. 


Where the statute prohibits an accumulation ex¬ 
cept for the benefit of a minor, a direction to accum¬ 
ulate for the benefit partially or wholly of any per¬ 
son other than such minor, is invalid,’^- as where 
only a life interest or estate in the accumulated fund 
is given to a minor, with remainder over to another 
person.”® Although there is some authority to the 
contrary,it has been held that provision may be 
made for the payment of the accumulation to some 
other person in the event the minor dies before at¬ 
taining his majority."^ On the death of a minor for 
whose benefit an accumulation has been directed, the 
provision for accumulation becomes inoperative.'^® 

Accumulation for charitable purposes. A trust to 
accumulate for charitable purposes is usually ex¬ 
cepted, at least to some degree, by the express terms 
of a restrictive statute from its provisions, and when 
so excepted is not void thereunder but it is not 
thereby relieved from the operation of the rule 


Income-rieldingr power of fund 

Direction to accumulate income of 
trust comprising: property worth 
more than six hundred thousand dol¬ 
lars until sum of less than twenty- 
five thousand dollars is obtained is 
valid, since court will take judicial 
notice that such amount will he ac¬ 
cumulated long before twenty-one 
years have elapsed.—In re Archam- 
bault's Estate, 162 A. 801, 308 Pa. 
549. 

65. Ala.—^Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 
30 So.2d 706, 249 Ala. 240. 

66. N.Y.—Chase Nat. Bank of New 
York City v, Reinicke, 10 N.Y.S. 
2d 420, applying Illinois law. 

67- N.Y.—^Hawthorne v. Smith, 7 
N.E.2d 139, 273 N.Y. 291—In re 
Talbot's Will, 9 N.Y.S.2d 806, 170 
Misc. 138. 

48 C.J. p 993 note 21. 

68. Cal.—^Hutchins v. Security Trust 
& Savings Bank, 281 P. 1026, 208 
Cal. 463, 65 A.L,.R, 1059, 

N.Y.—^In re Storey's Will, 236 N.Y.S. 

518, 134 Misc. 791. 

48 C.J. p 993 note 22. 

69. N.Y.—^Fischer v. Langlotz, 100 
N.Y.S. 578, 114 App.Div. 903. 

Pa.—In re Billings, 110 A. 768, 268 
Pa. 71. 

Trust held valid 

Under will directing income from 
trust fund to be paid to testator's 
sister and on her death three fourths 
of principal to be distributed out¬ 
right and remaining one fourth to be 
held in further trust for life of an¬ 
other, with remainder over on his 
death to testator's cousins or surviv¬ 
ors, legacies were not void as ac¬ 
cumulations, since testator could dis¬ 
pose of income during measuring life 
of his sister and direct payment cur¬ 


rently to any legatee, beneficiary or 
annuitant.—In re McGourkey's Es¬ 
tate, 286 N.Y.S. 901, 158 Misc. 817. 

70. Cal.—^Hutchins v. Security Trust 
& Savings Bank, 281 P. 1026, 20S 
Cal. 463, 65 A.D.R. 1059. 

71. N.Y.—In re Storey's WiU, 236 
N.Y.S. 518, 134 Misc. 791. 

48 C.J. p 993 note 22. 

72. N.Y.—^Hawthorne v. Smith, 7 N. 
E.2d 139, 273 N.Y. 291—Morris v. 
Morris, 5 N.E.2d 66, 272 N.Y. 110— 
In re Withall’s Will, 76 N.Y.S.2d 
467, 191 Misc. 1016, reversed on 
other grounds 80 N.Y.S.2d 769, 274 
App.Div. 846—In re Talbot’s Will, 
9 N-Y.S.2d 806, 170 Misc. 13S— 
In re Hall's Estate, 280 N.Y.S. 
675, 155 Misc. 904. 

Pa.—In re Lowe's Estate, 192 A. 405, 
326 Pa. 375. Ill A.L.R. 518. 

48 C.J. p 993 note 24. 

Time of invalidity 

Statutory invalidity of direction In 
trust for accumulation of income not 
for benefit of minors arises when di¬ 
rection to accumulate is intended to 
take effect, and is not postponed till 
time comes for distribution of ac¬ 
cumulation.—Hawthorne v. Smith, 7 
N.E.2d 139. 273 N.Y. 291. 

73. N.Y.—In re U. S, Trust Co. of 
N. Y., 53 N.Y.S.2d 262. 

48 C.J. p 994 note 25. 

74. U.S.—^Helvering v. McCormack, 
aC.A.2, 135 P.2d 294. 

Pa.—Scattergood's Estate, 28 Pa. 
Dist. 130—^Furness's Estate, 16 
Phila. 357, 14 Wkly.N.C. 391. 

75. N.Y.—Matter of Levy, 264 N.Y. 
S. 796, 238 App.Div. 489. 

48 C.J. P 994 notes 27, 28. 

76. N.Y.—Goebel v. Wolf, 21 N.E. 
38S, 113 N.Y. 405, 10 Am.S.R. 464 
—^Bolton V. Jacks, 29 N.Y.Super. 
166. 


77. Minn.—City of Canby v. Bank 
of Canby. 257 N.W. 520, 192 Sdinn. 
571. 

Pa.—In re Archambault's Estate, 162 
A. 801, 30S Pa. 549—In re Fergu¬ 
son's Trust, 54 Pa.Dist. & Co. 198. 
48 C.J. p 997 note 50. 

Participaiiou. by noncharitable bene- 
ficiaries 

Receipt of income on accumulated 
income by life tenants under trust 
deed, transferring shares of corpo¬ 
ration's stock to trustee for collec¬ 
tion of dividends and expenditure 
thereof in purchase of gifts to life 
tenants, with remainder to church 
in trust for purchase of gifts to or¬ 
phans, is not violation of statute 
which expressly excludes accumula¬ 
tions for charity from its operation, 
even though noncharitable beneficia¬ 
ries participate in income on accu¬ 
mulations until time of distribution. 
—In re Ferguson, 47 A.2d 245, 354 
Pa, 367, 165 A.L.R. 772. 

Art museum 

An art museum was not included 
within the group of beneficiaries un¬ 
der statute permitting an accumula¬ 
tion of income on the principal of a 
trust fund for the benefit of an "in¬ 
corporated college or other incorpo¬ 
rated literary institution," or on 
trust funds to be administered for 
the benefit of common schools, but 
was included in group of beneficia¬ 
ries under statute permitting accu¬ 
mulation of income when payable to 
a “religious, educational, charitable 
or benevolent corporation."—In re 
Whittelsey's Estate, 41 N.Y.S.2d 815, 
180 Misc. 602. 

Accumulatiou to repair impairment 
of corpus 

(1) Where art museum was in¬ 
cluded within group of beneficiaries 
permitted limited accumulations of 
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against perpetuities^* Where no such exception is 
made by a statute permitting accumulation only for 
minors, an accumulation for charitable purposes is 
invalid,and it is not saved by the provisions of a 
general statute that charitable gifts are not to be 
deemed invalid because of uncertainty of the bene¬ 
ficiaries.*^ A charitable trust to lend money has 
been held not to violate the statute as to accumula¬ 
tions even though the loans are to be repaid with 
interest and the interest is to become part of the 
trust.*i 

c. What Constitutes AccumtQation 

There is an “accumulation” within the meaning of 
the statutes restricting trusts for accumulation where 
the interest or income of the trust is to be added to, and 
become part of, the principal or corpus of the trust. 

There is an accumulation’’ within the meaning 
of the statutes restricting trusts for accumulation 
where the interest or income of a trust is to be added 
to, and become part of, the principal or corpus of 
the trust.*- Statutes restricting trusts for accumula¬ 
tion apply where accumulation is expressly or im¬ 
pliedly ordered or authorized;** they apply no less 
where the accrimulation results by indirection or 
implication than where it is expressly ordered,*^ but 
it has been held that a trust does not offend the stat¬ 
ute where it merely authorizes, but does not require, 


the trustees to accumulate income.*^ It has been 
held that an unlawful accumulation of income is ef¬ 
fected when, under the terms of the trust, the pay¬ 
ment of income is prohibited or unprovided for dur¬ 
ing a specified portion of the trust term.** Thus a 
trust which provides for the payment of the income 
under certain conditions is not invalid as a trust for 
accumulation because it makes no provision as to 
the payment of the income in the event the specified 
conditions do not occur,but an express or implied 
provision for the accumulation of the undisposed 
of income may be invalid.** Where the income of a 
trust to pay annuities is greater than the payments 
directed, an implied direction to accumulate the ex¬ 
cess income is subject to the statutory restrictions.** 
Where all of the income of a trust to apply the in¬ 
come to the use of the beneficiary belongs untimately 
to the beneficiary, such a trust has been held not to 
be subject to the statute even though the trustee is 
given discretion as to the amount of income to be so 
applied in any one year** and he so exercises his 
discretion as to accumulate a substantial part of the 
income,* 1 but a provision for adding the unexpended 
income to the corpus of the trust provides for an 
unlawful accumulation.** A statute prohibiting ac¬ 
cumulations does not render void a trust for the 
support of an incompetent merely because the entire 


income under exception to statute 
prohibiting* accumulation of income, 
provision of will that income be ac¬ 
cumulated on impairment of princi¬ 
pal of charitable gift to art museum 
was valid.—In re Wliittelsey's Es¬ 
tate, 41 3Sr.Y.S.2d S15. 180 Misc. 602, 
<2) Where use of Income of char¬ 
itable gift would be prevented for a 
long period as a result of a large im¬ 
pairment in principal because will 
provided for accumulation of income 
on impairment of principal, until 
total amounted to value of estate as 
fixed in transfer tax proceeding, and 
under statute relating to accumula¬ 
tions, limited accumulations to ben¬ 
eficiary* were permissible, court di¬ 
rected setting aside part of fund for 
accumulation of income until fund 
equalled former principal, and allow¬ 
ed use of income on remainder of 
principal.—-In re Whittelsey's Es¬ 
tate, supra. 

78. Fa,—Rogers’ Estate, ,18 Phila. 

» 9 . 

48 C.J. p 997 note 51. 

78. Ala.—Corpus Jtxris cited in. 
Thurlow V. Berry, 25 So.2d 726, 
729, 247 Ala. 631. 

48 C.J. p 997 note 52. 

SO. IST.T.—St. John v. Andrews Inst, 
for Girls, 83 N.E. 981, 191 K.T. 254, 
14 Ann.Cas. 708, reargument denied 
85 N.E. 143, 192 N-Y. 382, and er-j 


ror dismissed 29 S.Ct. 601, 214 XT. 
S. 19, 53 L.Ed. 892. 

81. m. —Summers v. Chicago Title 
& Trust Co.. 167 N.E. 777, 335 III 
564. 

82. Ala.—^Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 
30 So.2d 706, 249 Ala. 240. 

Ill.—Webb V. Webb, 172 N.E. 730, 
340 Ill. 407, 71 ALi.R. 404. 

NY.—^Bankers Trust Co. v. Moy, 
265 N.Y.S. 77, 148 Misc. 38—In re 
Wilber’s Estate, 262 N.Y.S. 515, 
146 Misc. 163. 

“Accumulation” defined generally see 
1 C.J.S. p 766 note 73 et seq, 

83. NY.—^Morris v. Morris, 5 NE. 
2d 56, 272 NY. 110—In re Wal- 
bridge’s Estate, 33 NY.S.2d 47, 
178 Misc. 32. 

84. NY.—In re McLaughlin's Es¬ 
tate, 299 NY.S. 659, 164 Misc. 539 
—In re Balsame's Estate, 240 NY. 
S, 528, X36 Misc. X13. - 

48 C.J. p 992 note 5. 

85. U.S.—Gerin v, McDonald, C.C.A 
S.D., 64 F.2d 394. 

Reteutiou of income until payment is 
possible 

Testamentary provision that, if 
there was not sufficient money at 
testator’s death to pay specific be¬ 
quests, balance should be placed in 
fund for payment thereof when pos¬ 
sible, was not invalid as compelling 
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I accumulation of income.—Gerin v. 
I McDonald, supra. 

86. NY.—Matter of Bavier, 149 N. 

Y.S. 728, 164 App.Div. 358—In re 
i Wilson’s Will, 45 N.Y.B.2d 167, 182 
I Misc. 698. 

87- NY.—In re Knoll’s Estate, 262 
N.Y.S. 619, 146 Misc. 613—In re 
Wilson’s Will, 45 NY.S.2d 167. 

88. NY.—In re Walbridge’s Estate, 
33 N.Y.S.2d 47, 178 Misc. 32. 

89. NY.—Gilbert v. Wise. 78 N.Y.S. 

2d 533, 192 Misc. 101—^In re Lew¬ 
is’ Estate, 266 NY.S, 217, 147 

Misc. 857, affirmed 268 NY.S. 843, 
240 App.Div. 938—^In re Keene’s 
Estate, 71 NY.S.2d 264. 

90. NY.—^Hill V, Guaranty Trust 
Co. of New York, 148 NY.S. 601, 
163 App.Div. 374—^In re Withall’s 
Will, 76 N.Y.S.2d 467, 191 Misc. 
1016, reversed on other grounds 80 
NY.S.2d 769, 274 App.Div. 846— 
In re Littman’s Estate, 300 N.Y.S. 
398, 165 Misc. 285. 

Pa.—In re Sterrett’s Estate, 150 A. 
159, 300 Pa. 116. 

Wis.—In re Smith's Will, 33 N.W.2d 
320, 253 Wis, 72. 

48 C.J. p 993 note 16. 

91. NY.—In re Llttman's Estate, 
300 NY.S. 398, 165 Misc. 285. 

92. N.Y.—In re Burnham's Estate, 
82 NY.S.2d 844. 
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income from the property of the trust cannot proper¬ 
ly be expended for his support but,must of necessity 
be accumulated for him or for those who may even¬ 
tually become entitled to his property.^^3 

Statutes restricting trusts for accumulation do not 
forbid such retentions of income by the trustee as 
are proper in the course of a judicious manage¬ 
ment of the trust estate.^^^ A provision authorizing 
the trustee to retain or expend income for the pres¬ 
ervation of the trust property does not provide for 
an accumulation,^^ Thus the establishment out of 
income of a reasonable reserve to cover depreciation 
of the corpus of the trust does not constitute an un¬ 
lawful accumulation of income.96 A statute re¬ 
stricting trusts for accumulation does not prevent 
a trustee from making such temporary accumula¬ 
tions of income as are a reasonable provision against 
future payments to be made by him, where there is 
not involved any ultimate accumulation or any per¬ 
manent addition to the corpus and so, where the 
principal has been depleted, it may properly be re¬ 
plenished from income.^s Thus, where the trustee 
makes an improvement which results in increased 
income, the increased income may be used to pay for 
the improvement.®® A provision authorizing the 
trustee to use income to pay off or reduce debts and 
encumbrances properly chargeable to the corpus and 
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not the income of the trust, such as a mortgage, au¬ 
thorizes an accumulation within the meaning of the 
statute,^ and a provision authorizing the trustee to 
withhold income and add it to the corpus of the 
trust to the extent necessary to recoup losses suf¬ 
fered on sales of the trust property is invalid as au¬ 
thorizing an accumulation.- 

The allocation of stock dividends to principal has 
been held not to be an accumulation within the 
meaning of the statute and not to be prohibited 
thereby,® but the contrary has been held where the 
stock dividends are such as the law considers to be 
income.^ 

Trust for accumulation ^^only” A statute re¬ 
stricting trusts for the purpose of accumulation 
'"only” restricts only those trusts which are for the 
purpose of accumulation only and for no other pur¬ 
pose,^ and such statute is not violated by a trust 
which provides for the accumulation of part of the 
income.® An express provision or direction for ac¬ 
cumulation is not essential for the statute restricting 
trusts for accumulation only to apply it is suffi¬ 
cient if accumulation will necessarily result from 
the proper execution of the trust;® but a trust is 
not one for accumulation only within the meaning 
of the statute merely because income is undisposed 
of,® or because the trustee retains or is authorized 


■ 93 . Ala.—Corpus Juris cited in 
Thurlow V. Berry, 2S So.2d 726, 
730, 247 Ala. 631. 

48 C.J. p 996 note 43. 

• 94 . U.S.—Kibbe v. City of Roches¬ 
ter. D.C.N.T.. 57 P.2d 542. 

Pa.—In re Sinnott’s Estate, 165 A. 
244, 310 Pa. 463—^In re Devereaux^ 
Estate, 48 Pa.Dist. &Co. 491, ap¬ 
peal quashed 46 A2d 168, 353 Pa. 
560. 

Wis.—In re Smith's Will, 33 N“.W. 
2d 320, 253 Wis. 72. 

■95. Ill.—Webb v. Webb, 172 N.E. 
730, 340 Ill. 407, 71 A.UR. 404. 

96. Ill.—Webb V. Webb, supra. 

K.T.—In re Kaplan's Will, 88 N.T. 

S.2d 851, 195 Misc. 132. 

Physical as dis-tin^ruished from eco- 
noioic deprecia-iaon 
“In referring to depreciation and 
a depreciation reserve this Court is 
limiting its decision to physical and 
material depreciation and obso¬ 
lescence as distinguished from eco¬ 
nomic depreciation."—In re Kaplan’s 
Will. 88 N.Y.S.2d 851, 863, 195 30SC. 
132 . 

Beserve of twenty per cent of ixu 
coma held not unreasonable.—Webb 
V. Webb, 172 K.E. 730, 340 IlL 407. 
71 A.L.R. 404. 

-:97- Ala.—Corpus Juris quoted in 


Thurlow V. Berry, 25 So.2d 726, 

729, 247 Ala. 631. 

48 CX p 995 note 41. 

98. Ala.—Corpus Juris cited in 
Thurlow V. Berry, 25 So.2d 726, 

730, 247 Ala. 631. 

48 C.X p 995 note 42. 

99. K.Y.—Matter of Nesmith, 35 N. 
E, 942, 140 N.Y. 609. 

Agreement by life tenant 

Contributions which life tenant 
under trust agreed to make in amor¬ 
tizing cost of rehabilitating trust 
property in anticipation of increased 
income therefrom did not constitute 
an accumulation of income and did 
not violate statutes against accumu¬ 
lation so as to relieve life tenant of 
burden of amortization payment.— 
In re Bel Brago's Estate, 36 N.Y.S. 
2d 811, 179 Misc. 383. 

1. N.Y.—Hascall v. King, 56 N.E. 
515, 162 N.Y. 134—Thom v. Be 
Breteuil, 83 NY.S. 849, 86 App- 
Biv. 405, affirmed, 71 N.E. 470, 179 
N.Y. 64—In re Talbot's Will, 9 N. 
Y.S.2d 806, 170 Misc. 138—In re 
Adler's Estate, 299 N.Y.S. 542, 164 
Misc. 544—^In re Kaiser’s Estate, 
58 N.Y,S.2d 787. 

2« N.Y.—^Bankers Trust Co. v. Moy, 
265 N.Y.S. 77, 148 Misc. 38. 

3. N.Y.—Equitable Trust Co. v. 
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Prentice, 164 N.E. 723, 250 N.Y. 1 
—Megrue v. Megrue, 247 N.Y.S. 
95, 231 App.Biv. 245. 

Cain realized on. sale of stock 

Statute forbidding testamentary 
directions for accumulation of in¬ 
come did not require allocation of 
gain realized on executrix* sale of 
testator's stock to income rather 
than to trust principal, where di¬ 
rectors of corporation had taken no 
dividend action with respect to the 
assets involved.—In re Heinrich's 
Will, 90 N.Y.S.2d 875, 195 Misc. 863. 

4. Pa.—In re Maris* Estate, 151 A. 
577, 301 Pa. 20, 70 A.L.R. 1330— 
In re Crawford’s Estate, Orph., 96 
Pittsb.Beg.X 377. 

5. Ala.—Henderson v. Troy Bank & 
Trust Co., 34 So.2d 835, 250 Ala. 
456. 

6 . Ala.—^Henderson v. Troy Bank & 
Trust Co., supra. 

7- Ala.—^Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 
30 So,2d 706, 249 Ala. 240. 

8 . Ala.—^Ramage v, rg^rst Farmers 

Merchants Nat, Bank of Troy, 
supra—Campbell v. Weakley, 25 
60 . 694, 121 Ala. 64, 

9. Ala.—^Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 
30 So.2d 706, 249 Ala. 240. 
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to retain income in the course of a judicious 
management of the trust estate,^® or because the 
trustee is authorized to retain or expend in¬ 
come for the purpose of preserving the trust 
property.ii The facts that in the due administra¬ 
tion of the trust the whole income may not be 
expended or distributed and that to such extent 
there will be an incidental accumulation of income 
during the course of the administration of the trust 
do not subject it to the statute restricting trusts for 
accumulation onh\i- Thus it has been held that a 
trust to pa}' fixed annual amounts or annuities is not 
subject to the statute even though the income of the 
trust is larger than the payments directed. 

d. Effect of Violation of Statute 

Where a trust or direction for accumulation violates 
a restrictive statute merely in being directed to continue 
for a period in excess of that permitted, it is not void 
in toto, but is void only fop the time in excess of the 
permitted period. 


Where a trust or direction for accumulation vio¬ 
lates a restrictive statute merely in being directed 
to continue for a period in excess of that permitted, 
it is not void in toto,l^ but is void only for the time 
in excess of the permitted period.^^ Such statutes 
do not, however, render valid pro tanto a trust for 
accumulation which causes a \’iolation of the rule 
against perpetuities^^ or which would be invalid at 
common law.^^ A direction for accumulation which 
is violative of a statute in being directed for a pur¬ 
pose or for the benefit of a person thereby prohib¬ 
ited is wholly void.^® 

The fact that a trust contains a provision for ac¬ 
cumulation which violates the statute does not in¬ 
validate the gift of the principal,nor does it in¬ 
validate the entire trust^O where the valid provisions 
of the trust are separable from the invalid provision 
for accumulation.21 


10. Ala.—^Ramage v. First Farmers 
& :Merchants Xat. Bank of Troy, 
supra. 

11. Ala.—Ramage v. First Farmers 
& Merchants Xat. Bank of Troy, 
supra. • 

12. Ala.—Ramage v. First Farmers 
& Merchants Xat. Bank of Troy, 
supra. 

48 C.J, p 991 note 2 [a]. 

13. Ala,—^Henderson v. Troy Bank 
& Trust Co.. 34 So.2d 835. 250 Ala. 
456—Ramage v. First Farmers &. 
Merchants Xat. Bank of Troy, 30 
So,2d 706, 249 Ala. 240. 

1-4. Del.—Equitable Trust Co. v. 

Ward. Ch., 48 A.2d 519. 

D.C.—Corpus Juris cited in Gertman 
V. Burdick, 123 F.2d 924, 932, 75 

U. S.APP.D.C. 48, 152 A-E.R. 645, 
certiorari denied 62 S.Ct. 917, 315 
TT.S. 824, 86 D.Ed, 1220. 

Ill.—Webb V. Webb, 172 N.E. 730, 
340 Ill. 407, 71 A.L.R. 404—^Walle- 
ser V. Northern Trust Co, of Chi¬ 
cago, 87 X.B.2d 129, 338 Ill.App. 
263. 

X.T.—In re Beibson's Will, 91 X.Y.S. 
2d 628. 

48 CJ. p 994 note 32. 

15. Del.—^Equitable Trust Co. v. 

Ward, Ch., 48 A.2d 519. 

D.C.—Corpus Juris cited in Gertman 

V. Burdick, 123 F.2d 924, 932, 75 
U.S.APP.D.C. 48, 152 A.L.R. 645, 
certiorari denied 62 S.Ct. 917, 315 
U.S. 824, 86 B.Ed. 1220. 

Ill.—Webb V. Webb, 172 N.E. 730, 
340 Ill. 407, 71 A.L.R. 404— 

Walliser v. Northern Trust Co. of 
Chicago. 87 N.E.2d 129, 338 Ill. 
App. 263. 

N.T.—^In re Leibson's Will, 91 X.T.S. 
2d 628—^In re Sexton's Estate, 74 


X. Y.S.2d 80—In re Webster's Will, 
72 X.Y,S,2d 173. 

48 C.J. p 995 note 36. 

16. D.C.—Corpus Juris cited in 

Gertman v. Burdick, 123 F.2d 924, 
932, 75 U.S-App.D.C. 48, 152 A.B. 
R. 645, certiorari denied 62 S.Ct. 
917, 315 U.S. 824, 86 L.Ed. 1220. 

48 C.J. P 995 note 37. 

17. D.C.—Gertman v. Burdick, 123 
F.2d 924, 75 IT.S.App.D.C. 48, 152 
A.L.R. 645, certiorari denied 62 S. 
Ct. 917, 315 U.S. 824, 86 L.Ed. 1220. 

18. X.Y.—^iMorris v, Morris, 5 N.E. 
2d 58, 272 N.Y. 110. 

Pa.—In re Lowe's Estate, 192 A. 

405. 326 Pa. 375, 111 A.L.R. 518, 

48 C.J. p 995 note 40. 

19. Conn.—^Vl^ilson v. D’Atro, 145 
A. 161, 109 Conn. 563. 

Ga.—CJorptts Juris cited in Perkins 
V. Citizen &, Southern Nat. Bank, 
8 S.E.2d 28, 33, 190 Ga. 29. 

N.Y.—In re Alexander's Will, 186 N. 

Y. S, 242. 

Pa.—In re Stocking's Estate, 156 
A. 79, 304 Pa. 476—City of Phila¬ 
delphia V. Girard's Heirs, 45 Pa. 
27, 84 Am.D. 470. 

48 C.J. p 994 note 33. 

20. Cal.—^Davenport v. Davenport 
Foundation, 222 P.2d 11—^Hutchins 
V. Security Trust & Savings Bank, 
281 P. 1026, 208 Cal. 463, 65 A.L.R. 
1059. 

Ill.—Booth V. Krug, 14 N.B.2d 645, 
368 Ill. 487, 117 A.L.R. 1193— 
Webb V. Webb, 172 N.E. 730, 340 
Ill. 407, 71 A.L.R. 404. 

N.Y.—^Hawthorne v. Smith, 7 N.E. 
2d 139, 273 N.Y. 291—Morris v. 
Morris, 5 N.E.2d 58, 272 N.Y. 110 
—Cochrane v. Schell, 35 N.E. 971, 
140 N.Y. 516—Bankers Trust Co. 
V. Moy, 265 N.Y.S. 77, 148 Misc. 38 
—Cohen v. Wacht, 244 N.Y.S. 274, 
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137 Misc. 679, affirmed 246 N.Y.S. 
873, 231 App.Div. 801—In re TJ. S. 
Trust Co. of N. Y., 53 N.Y.S.2d 262. 
Partial invalidity of trusts: 

Generally see the C-J-S. title 
Trusts § 79, also 65 C.J. p 333 
note 58 et seq. 

Testamentary trusts see the C.J.S. 
title Wills § 622, also 69 C.J. P 
117 note 52 et seq. 

21. Cal.—^Hutchins v. Security Trust 
& Savings Bank, 281 P. 1026, 208 
Cal, 463, 65 A.L.R. 1059. 

N.Y.—Hawthorne v. Smith, 7 N.E. 
2d 139, 273 N.Y. 291—Hascall v. 
King, 56 N.E. 515, 162 N.Y. 134, 
76 Am.S.R. 315—Bankers Trust 
Co. V. Moy, 265 N.Y.S. 77, 148 

Misc. 38—In re IT, S, Trust Co, of 
N. Y., 53 N.Y.S.2d 262. 

Defeat of dominant purpose 

Although equity will, if possible, 
separate a valid trust from the in¬ 
valid ones set up in a will, in order 
to carry out the general intention of 
the testator, this step is permitted 
only where the dominant purpose of 
the testator is not defeated thereby. 
—Chase Nat. Bank of City of New 
York v. Central Hanover Bank & 
Trust Co., 39 N.Y.S.2d 541, 265 App. 
Div. 434. 

Primary purpose of trust 

Primary purpose of settlor in cre¬ 
ating trust and directing that trus¬ 
tee might expend whole income for 
benefit of settlor's son, and in di¬ 
recting that unexpended income 
should be held and accumulated dur¬ 
ing son's infancy, was to provide 
for and benefit such son, notwith¬ 
standing provision that accumulated 
unexpended income should be paid 
to trustee or settlor or her estate if 
trustee should be dead, as respects 
validity of trust.—^Hawthorne v* 
Smith, 7 N.E.2d 139, 273 N.Y, 291. 
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0. Devolution of Released Income 

Under the provisions of some statutes or in the ab¬ 
sence of a statutory provision, where a direction to ac¬ 
cumulate is wholly or partially void under a restrictive 
statute, the income released passes to the persons who 
would have been entitled thereto had no invalid accu¬ 
mulation been directed. 

Under the provisions of some statutes or in the 
absence of a statutory provision on the subject, 
where a direction to accumulate is partially or whol¬ 
ly void under a restrictive statute the income re¬ 
leased therefrom passes to the person or persons 
who would have been entitled thereto had no such 
excessive or invalid accumulation been directed, 
and future interests or estates are not accelerated.^s 

*‘Next eventual estate Under some statutes it 
is provided that when, in consequence of a valid 
limitation of an expectant estate, there is a suspen¬ 
sion of the power of alienation or of ovrnership, 
during the continuance of which the income is un¬ 
disposed of, and no valid direction for its accumula¬ 
tion is given, such income shall belong to the person 
presumptively entitled to the next eventual estate.24 
The “next eventual estate” is the estate which is to 
take effect on the happening of the event which 
terminates the accumulation's and the “persons pre¬ 
sumptively entitled” thereto are the persons pre¬ 
sumptively entitled to the estate at the end of the 
period for accumulation.26 The statute applies only 


where there is no valid direction for the accumula¬ 
tion of income,2 * and does not apply where the direc¬ 
tion for accumulation is void, but there is another 
and legal disposition of the income.-^ Thus, where 
under a trust to apply the income to the benefit of 
the life tenant the trustee is authorized to retain 
and accumulate part of the income and add it to the 
principal of the trust, the invalidit 3 ’’ of the provision 
as to accumulation does not bring the statute into 
play so as to entitle the next eventual estate to the 
excess income, but such income belongs to the life 
tenant.-9 The statute will not be applied where its 
application would result in a circumvention of the 
prohibition against accumulations for others than 
the minor during whose minority accumulation is 
permitted.30 Thus the statute will not be applied 
where there is an invalid provision for the pajunent 
of accumulated income to one other than the minor, 
and such person is also the person presumptively 
entitled to the next eventual estate.^^ Where the 
next eventual estate statute does not apply, the in¬ 
come, the accumulation of which is improperly di¬ 
rected, goes to such persons as would have been en¬ 
titled thereto had the direction for accumulation 
been omitted from the instruments^ 

§ 34. - Gift Over after Accumulation 

A gift of money or property subject, as a condition 
precedent, to the accumulation of the interest or income 


22- Ill.—Booth V. Krug, 14 N.B.2d 
645, 368 Ill. 487, 117 A.L,.R. 1193— 
Webb V. Webb, 172 N.E. 730, 340 
Ill. 407, 71 A.L.R. 404—Walliser 
V, Northern Trust Co. of Chicago, 
87 N.E.2d 129,'338 Ill.App. 263. 

Pa.—^In re Lowe’s Estate, 192 A, 405, 
326 Pa. 375—In re Maris’ Estate, 
151 A. 577, 301 Pa. 20, 70 A.L.R. 
1330—In re Taite’s Estate, 46 Pa. 
Dist. &Co. 456, 59 Montg.Co. 50. 
48 C.J. p 996 note 47—69 C.J. p 797 
note 92. 

Distribution of: 

Income on failure of devise or 
legacy see the C,J.S. title Wills 
§ 1223 et seq., also 69 C.J. p 
1071 note 14 et seq. 

Surplus and accumulations of in¬ 
come of testamentary trusts see 
the C.J.S. title Wills § 1038, also 
69 C.J. p 794 note 66 et seq. 
Right to, and disposition of, ac¬ 
cumulated income of trust gener¬ 
ally see the C.J.S. title Trusts § 
354, also 65 C.J. p 855 note 1 et 
seq. 

Persons entitled 

(1) The persons entitled to re¬ 
ceive income bequeathed in violation 
of a statute against accumulations 
are determined after inquiring into 
the provisions of the will; if no 
person would, under the will, have 
been entitled to the income had the 


unlawful accumulations not been di¬ 
rected, such accumulations pass un¬ 
der the intestate laws.—In re Stock¬ 
ing’s Estate, 156 A. 79, 304 Pa. 476. 

(2) If accumulation of income re¬ 
lates to vested interest taking effect 
in possession, released income goes 
to beneficiary of that interest; if il¬ 
legal accumulation of income relates 
to interest not vested in possession, 
income goes to residuary legatee or 
devisee, or, if residuary estate be 
subject of provision, to next of kin 
or heirs.—^In re Maris* Estate, 151 
A. 577, 301 Pa. 20, 70 A.L.R. 1330— 
White’s Estate, 8 Pa.Dist. 33. 

23. Pa.—^In re Maris’ Estate, 161 A. 
577, 301 Pa. 20, 70 A.L.R. 1330. 

48 aJ. p 997 note 48. 

24. N.Y.—Gilbert v. Wise, 78 N.Y.S. 
2d 533, 192 Misc. 101—^In re Hall’s 
Estate, 280 N.Y.S. 675, 155 Misc. 
904—In re Leibson's Will, 91 N.Y. 
S,2d 628—In re Herriman’s Will. 
78 N.Y.S.2d 5. 

Wis,—^In re Hustad’s Estate, 296 N. 

W. 74, 236 Wis. 615. 

48 C.J. p 996 note 46—65 C,J. p 855 
note 4—69 C.J. p 797 note 93. 

25« N.Y.—^In re Hall’s Estate, 280 
N.Y.S. 675, 155 Misc. 904. 

48 C.Jr. P 996 note 46 [aj (4>. 
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26. N.Y.—^In re Hall’s Estate, su¬ 
pra. 

48 C.X p 996 note 46 [aj (5). 

27. N.Y,—Hawthorne v. Smith, 7 
N.E.2d 139, 273 N.Y. 291—In re 

U. S. Trust Co. of N. Y., 53 N.Y.S. 
2d 262. 

28. N.Y.—Matter of Hoyt, 101 N.Y. 
S. 557, 116 App.Div, 217, affirmed 
81 N.E. 1166, 1S9 N.Y. 511—In re 
Meyer’s Estate. 249 N.Y.S. 451, 140 
Misc. 1—In re tJ. S. Trust Co. of 
N. Y., 53 N.Y.S.2d 262. 

48 C.J. p 996 note 46 [aj (7). 

26. N.Y.—Hawthorne v. Smith, 7 N. 
E.2d 139, 273 N.Y. 291—Morris v. 
Morris, 5 N.B.2d 56, 272 N.Y. 110. 
30. N.Y.—^Hawthorne v. Smith, 7 
N.E.2d 139, 273 N.Y. 291—Morris 

V. Morris, 5 N,E.2d 56, 272 N.Y. 
110—^In re Densen’s Estate, 296 N. 
Y.S. 567, 163 Misc. 232. 

31- N.Y.—^Morris v, Morris, 5 N.E. 
2d 56, 272 N.Y. 110. 

32- N.Y.—^Hawthorne v. Smith, 7 N. 

E.2d 139, 273 N.Y. 291—In re 

Trischett’s Will, 54 N.Y.S.2d 280, 
184 Misc. 599—In re Meyer’s Es¬ 
tate, 249 N.Y.S. 451, 140 Misc. 1— 
In re Kunz’ Estate, 249 N.Y.S. 446, 
139 Misc. 869—^In re Sexton’s Es¬ 
tate, 74 N.Y.S.2d 80—In re Web¬ 
ster’s Will, 72 N.Y.S.2d 173—In re 
Robbins’ Will. 67 N.Y.S.2d 430. 
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§ 34 


therefrom Is void as obnoxious to the rule against per¬ 
petuities where the required accumulation is not certain 
to occur within the time limited by the rule. 

A gift of money or property subject, as a condi¬ 
tion precedent, to the accumulation of the income 
or interest therefrom is void as obnoxious to the rule 
against perpetuities where the required accumula¬ 
tion is not certain to occur within the time limited 
by the rule;®3 but such a gift is not void for re¬ 
moteness where the required accumulation is certain 
to occur within the period prescribed by the rule 
against perpetuities.®^ A fortiori, where the pro¬ 
vision for accumulation is not a condition precedent 
to, and does not prevent the vesting of, the gift with¬ 
in the time limited by the rule against perpetuities, 
the gift is not obnoxious to the rule®® regardless of 
the duration or validity of the accumulation.®® 

Gift for charitable uses, A gift for charitable 
uses which is to vest only on the termination of a 
trust for accumulation is void for remoteness if the 
period for accumulation may possibly exceed that 
prescribed by the rule against perpetuities,®^ but, 
in the absence of statute, the gift is valid if such 


period cannot be exceeded.®® Thus, if accumula¬ 
tion to a specific sum is made a condition precedent 
to a gift to a charity, the gift fails since it it not 
certain that such accumulation will necessarily be 
accomplished within the time allowed by the rule 
against perpetuities,®^ and the same is true if ac¬ 
cumulation for a specified period is made a condi¬ 
tion precedent to the gift to the charity and the 
period exceeds that allowed by the rule against per¬ 
petuities."^® Where the desired accumulation, wheth¬ 
er to a particular amount or for a designated period, 
or for an unlimited time is not made a condition pre¬ 
cedent, and the gift vests in the charity immediately 
or within the time prescribed by the rule against per¬ 
petuities, the gift to the charity is not obnoxious to 
the rule,"^^ regardless of the validity of the provision 
for accumulation.'^® Thus, where an invalid pro¬ 
vision for accumulation is coupled with a presently 
vested gift of the accumulated income to a charity, 
the' gift is good and the income becomes immediately 
distributable to the charity.^® 

Gift to a charitable corporation to he formed. A 


33. Fla.—^Porter v. Baynard, 28 So. 
2d 890, 158 Fla. 294. 170 A.B.R. 
747, certiorari denied Union Trust 
Co. V. Genau, 67 S.Ct. 10S5, 330 U. 
S. 844, 91 U.B<1 1289. 

Ga.—Corpus Juris cited in Perkins 
V. Citizens & Southern Nat. Bank, 
8 S.E.2d 28, 33, 190 Ga. 29. 

N.J.—Corpus Juris cited in First 
Camden Nat. Bank & Trust Co. v. 
Collins, 168 A, 275, 276, 114 N.J. 
Eq. 59. 

48 C.J. p 989 note 79, 

34. Ky.—Kasey v. Fidelity Trust 
Co., 115 S.W. 739. 131 Ky. 609. 

48 C.J. p 989 note 76. 

35. Conn.—Wilson v. I^Atro, 145 A. 
161, 109 Conn. 563. 

Ga.—Perkins v. Citizens & Southern 
Nat Bank. 8 S.E.2d 28. 190 Ga. 29. 
48 C.J. p 989 note 76. 

33. Conn.—Wilson v. D’Atro, 145 A. 
161, 109 Conn. 663, 

Ga.—Perkins v. Citizens & Southern 
Nat Bank, 8 S.E.2d 28, 190 Ga. 
29. 

37. Ga.— Corpus Juris cited in Per¬ 
kins V. Citizens & Southern Nat. 
Bank, 8 S.B.2d 28. 33, 190 Ga. 29 
— Corpus Juris cited in Murphy v. 
Johnston, 8 S.E,2d 23, 26, 1*90 Ga. 
23. 

Minn.—City of Canby v. Bank of 
Canby, 257 N.W. 620, 192 Minn. 
671. 

48 C.J. p 990 note 87. 

38. Ky.—^Kasey v. Fidelity Trust 
Co., 115 S.W. 739, 131 Ky. 609, 

38. Ga.—^Perkins v. Citizens & 


Southern Nat. Bank, 8 S.E.2d 28, 
190 Ga. 29. 

48 C.J. p 990 note 87, 

40. Ga.—Perkins v. Citizens & 
Southern Nat, Bank, supra. 

48 C.J. p 990 note 87. 

41. Del.—Girard Trust Co. v. Rec¬ 
tor, Wardens and Vestrymen of 
St. Anne’s Protestant Episcopal 
Church, Ch., 52 A.2d 591. 

Ga.—Perkins v. Citizens & South¬ 
ern Nat Bank, 8 S.E.2d 28, 190 Ga, 
29. 

Ill.—Webb V. Webb, 172 N.E. 730, 
340 III. 407, 71 A.D,R. 404. 

Md.—CJorpus Juris cited in Curtis v. 
Maryland Baptist Union Ass’n, 5 
A,2d 836, 840, 176 Md. 430, 121 A. 
Li.R, 1516. 

Mass.—Frazier v. Merchants Nat. 
Bank of Salem, 5 N.E.2d 550, 296 
Mass, 298, 

Minn.—City of Canby v. Bank of 
Canby, 257 N.W. 520, 192 Minn. 
571. 

N.J.—Conway v. Third Nat. Bank 

6 Trust Co. of Camden, 182 A. 
916, 119 N.J.Eq. 575—Wendell v. 
Hazel Wood Cemetery, 72 A,2d 383, 

7 N.J.Super. 117, 

N.C.—Penick v. Bank of Wadesboro, 
12 S.E,2d 253, 218 N.C. 686. 

Ohio.—Schreiner v. Cincinnati Al- 
tenheim, 22 N,E.2d 587, 61 Ohio 
App. 344, 

Va.—^Allaun v. First & Merchants 
Nat. Bank of Richmond, 56 S.E.2d 
83, 190 Va. 104—Collins v. Lyon, 
24 S.E.2d 572, 181 Va. 230. 

48 C.J, p 990 note 89. 

IPublic policy 

(1) Charitable trust set up in will 
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which provided that at expiration 
of ninety-nine years the trust fund 
and its accumulations should be 
paid to beneficiary, which was a 
religious body of unlimited dura¬ 
tion, did not violate any law or con¬ 
travene any rule restricting trans¬ 
mission and tenure of property, and 
was not contrary to public policy.— 
Penick v. Bank of Wadesboro, 12 S. 
E.2d 253, 218 N.C. 686. 

(2) Where testator directed trus¬ 
tee to accumulate income until prin¬ 
cipal reached a designated sum, 
whereupon trustee should hold prin¬ 
cipal as permanent trust fund for 
benefit of hospital. Income of fund 
to be paid to hospital semiannually, 
trust was held not invalid as con¬ 
trary to public policy.—^Frazier v. 
Merchants Nat. Bank of Salem, 5 N. 
E.2d 550, 296 Mass. 298. 

43. Ga.—^Perkins v. Citizens & 
Southern Nat. Bank, 8 S.E.2d 28, 
190 Ga. 29—Murphy v, Johnston, 8 
S.E.2d 23, 190 Ga. 23. 

Ill.—Webb V. Webb, 172 N.E. 730, 340 
III. 407, 71 A.L.R. 404. 

N.J.—Conway v. Third Nat. Bank 
& Trust Co., 182 A. 916, 119 N.J. 
Eq. 575—^Wendell v. Hazel Wood 
Cemetery, 72 A.2d 383, 7 N.J.Su- 
per. 117. 

Ohio.—Schreiner v, Cincinnati Al- 
tenheim, 22 N,E.2d 587, 61 Ohio 
App. 344. 

43. III.—Webb v. Webb, X72 N.E. 

730, 340 Bl. 407, 71 A.L.R. 404. 
Ohio-—Schreiner v. Cincinnati Al- 
tenheim, 22 N.E.2d 587, 61 Ohio 
App. 344, 
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present gift to a charitable corporation to be formed 
is not rendered invalid by a direction to accumulate 
the income until the incorporation shall be per¬ 
fected,^^ since the gift to the corporation is im¬ 
mediate as to income as well as principal, and the 
direction to accumulate is therefore unnecessary and 


may be disregarded.^® A gift in trust to accumulate 
the income until the expiration of the lawful period 
for accumulation and then to a charitable corpora¬ 
tion to be then formed has been held invalid,'^'* at 
least where the creation of such corporation re¬ 
quires a special act of the legislature.^® 


IV. COlSrSTRUCTION OP LEanTATIONS 


§35. In General 

The rule against perpetuities is a rule of law and not 
one of construction; hence, instruments should be con¬ 
strued as if the rule did not exist, and only after such 
construction should the rule be applied. 

The rule against perpetuities, being a restriction 
on the jus disponendi of property, as discussed supra 
§ 2, is a rule of law and not one of construction 
its purpose is to defeat rather than to determine 
intention.®® Accordingly, the provisions of an in¬ 


strument creating or transferring an interest or es¬ 
tate in property are to be construed in accordance 
with the usual principles of construction, as if the 
rule against perpetuities did not exist,except only 
when the doctrine of c^^ pres is applicable, as dis¬ 
cussed infra § 37, although there are some decisions 
in which it seems that the construction of instru¬ 
ments has been influenced in the first instance by the 
desire to make their provisions unobjectionable to 
the rule.®2 When the effect of such provisions has 


44. N.T.—Matter of Potts, 199 N.Y. 
iS. 880, 205 App.Div. 147, affirmed 
142 N.E. 323, 236 N.Y. 658. 

Gift to charitable corporations to be 
formed generally see supra § 31. 

45. N.Y. —^Maynard v. Farmers'* L. 
& T. Co., 203 N.Y.S. 83, 208 App. 
Div. 112, affirmed 144 N.E. 905, 
238 N.Y. 592-—Matter of Potts, 
199 N.Y.S. 880, 205 App.Div. 147, 
affirmed 142 N.E. 323, 236 N.Y. 658, 

46- N.Y.—^Matter of Potts, supra. 

47. N.J.—First Camden Nat. Bank 
& Trust Co. V. Collins, 168 A. 275, 
114 N,J.Eq. 59. 

48. N.Y.—Cruikshank v. Home for 
the Friendless, 21 N.E. 64, 113 
N.Y. 337, 4 L..R.A. 140. 

49. Ala.— Ck>rpTLS Juris dted is. 
Ramage v. First Farmers & Mer¬ 
chants Nat. Bank of Troy, 30 So. 
2d 706, 713, 249 Ala, 240. 

Del.—Equitable Trust Co. v, Snader, 
151 A- 712, 17 Del.Ch. 203. 

Ill.-—smith V. Renne, 46 N.E.2d 587, 
382 Ill. 26—^Johnston v. Cosby, 29 
N.B.2d 608, 374 Ill. 407—-Thomas 
V. Pullman Trust & Savings Bank, 
21 N.E.2d 897, 371 Ill. 577—Keefer 
V. McOloy, 176 N.E. 743, 344 Ill. 
454—City Nat. Bank & Trust Co. 
of Evanston v. White, 169 N.E, 
197, 337 Ill. 442—Leonard v. Chi¬ 
cago Title & Trust Co., 18 N.B.2d 
706. 298 IlLApp. 187. 

Mass.—Springiield Safe Deposit & 
Trust Co. V. Ireland, 167 N.E. 261, 
268 Mass. 62, 64 A,L.R. 1071. 

Mich,—Gardner v. City Nat. Bank & 
Trust Co., 255 N.W. 587, 267 Mich. 
270. 

Mont.—^In re Swayase*s Fstate, 191 F. 
2d 322, 120 Mont. 546—In re 

Murphy’s Estate, 43 P.2d 233, 99 
Mont. 114. 


N.C.—Mercer v. Mercer, 52 S.E.2d 
229. 230 N.C. 101. 

Pa.—In re Yeager’s Estate, 47 A.2d 
813, 354 Pa. 463—In re Friday's 
Estate, 170 A. 123, 313 Pa. 328, 91 
A.L.R. 766—^In re Lockhart's Es¬ 
tate, 159 A- 874, 306 Pa. 394—In re 
Stephan's Estate, 195 A. 653, 129 
Pa.Super. 396—^In re Schmick’s Es¬ 
tate, Orph., 35 Berks Co. 131. 

R.I.—^Industrial Trust Co. v. Flynn, 
60 A.2d 851, 74 R.L 396—Bliven v. 
Borden. 185 A. 239, 66 R.I. 283. 
Tex.—Brooker v. Brooker, 106 S.W. 
2d 247, 130 Tex. 27. 

Wash.—^Betchard v. Iverson, 212 P. 
2d 783. 

W.Va.—^Brookover v. Grimm, 190 S. 

E. 697, 118 W.Va- 227. 

48 C-J. p 997 note 68. 

Buie of property 

(1) The rule against perpetuities 
is a rule of property rather than a 
rule of construction. 

N.J.—Central Hanover Bank & Trust 
Co. v. Helme, 190 A. 63, 121 N.J. 
Eq. 406. 

Tex.—^Rust V- Rust, Civ.App., 211 
S.W.2d 262, affirmed 214 S.W.2d 
462, 147 Tex. 181—^Bryson v. Con¬ 
necticut General Life Ins. Co., Civ. 
App., 196 S.W.2d 632, error re¬ 
fused. 

(2) It is a rule of property rather 
than a rule of contract.—Collins v. 
Lyon, Inc., 24 S.E.2d 572, 181 Va. 230. 

50. Ala.—Ramage v. First Farmers 
& Merchants Nat. Bank of Troy, 
30 So.2d 706, 249 Ala. 240. 

Del.—^Eauitahle Trust Co. v. Snader, 
151 A. 712, 17 DeLCh. 203. 

Mi ch.—Gardner v. City Nat, Bank & 
Trust Co., 265 N.W. 587, 267 Mich. 
270. 

Mont—^In re Swayze's Estate, 191 P. 
2d 322, 120 Mont 546. 
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51. Ala.—Corpus Juris cited in 
Ramage v. First Farmers & Mer¬ 
chants Nat. Bank of Troy, 30 So. 2d 
706, 713. 249 Ala. 240. 

Conn.—^Westport Paper-Board Co. v. 

Staples, 15 A.2d 1. 127 Conn. 115. 
Ill.—Corwin v. Rheims, 61 N.E.2d 40. 
390 III. 205—Smith v. Renne, 46 N. 
E.2d 587, 382 Ill. 26—Johnston v. 
Cosby, 29 N.E.2d 608, 374 Ill. 407— 
Thomas v. Pullman Trust & Sav¬ 
ings Bank, 21 N.B.2d 897, 371 Hi. 
577—Millikin Nat Bank of Deca¬ 
tur V. Wilson, 174 N.E. S57, 343 III, 
55, 75 A.L.R. 117. 

Md.—Snyder’s Estate v. Denit, 72 A, 
2d 757. 

Mo.—St. Louis Union Trust Co. v. 
Bassett. 85 S.W.2d 569, 337 Mo. 
604, 101 A.L.R, 1266. 

Mont.—In re Swayze’s Estate, 191 P. 
2d 322, 120 Mont. 546—In re Mur¬ 
phy's Estate, 43 P.2d 233, 99 Mont. 
114. 

N.J.—In re Koellhoifer's Estate, 25 
A.2d 638, 20 N.J.Misc. 139. 

Ohio.—Wurst v. Savings Deposit 
Bank & Trust Co., App., 47 N.E.2d 
676. 

Pa.—In re Lockhart's Estate, 159 A, 
874, 306 Pa. 394—In re Scott's Es¬ 
tate, 152 A. 560, 301 Pa. 509—In re 
Stephan's Estate, 195 A, 653, 129 
Pa.Super. 396—^In re Evans* Deed 
of Trust, Orph., 87 Pittsb.Leg.J, 
83. 

R.I.—^Industrial Trust Co. v. Flynn, 
60 A. 2d 851, 74 R.I. 396—Industrial 
Trust Co. V. Wilson, 200 A. 467, 61 
R.I. 169—Bliven v. Borden, 185 A. 
239, 56 R.I. 283. 

48 C.J. P 997 note 70* 

sa. U.S.—^Hodam v. Jordan, D.C,Ill.,. 
82 F.Supp. 183. 

N.C.—Williams v. Williams, 3 S.E.. 

2d 334. 215 N.C. 739. 

48 C.J. p 998 note 72. 
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been thus determined, the rule is to be rigorously 
applied to the interests or estates thereby created.®^ 
A provision will not be construed as violating the 
rule against perpetuities where there is a provision 
in the will that, if any of its provisions should be¬ 
come susceptible of an interpretation creating an es¬ 
tate of longer duration than permitted under the law, 
such provision should be revoked as to the period 
of time beyond that permitted by law.^*^ With re¬ 
spect to application of the rule against perpetuities, 
a will must be construed in the light of the facts 
existing at the time of the testator’s death.55 

§ 36. Ambiguous Provisions 

Where there is ambiguity in the provisions of an in¬ 
strument creating or transferring an interest or estate 
in property, the courts will incline to such construction as 
makes it consistent with the rule against perpetuities. 

Notwithstanding the principle that the rule against 
perpetuities is not one of construction, as discussed 
supra § 35, where there is any ambiguity in the 
provisions of an instrument creating or transferring 
an interest or estate in property, the courts will in¬ 
cline to such construction as makes it consistent with 
the rule, under the doctrine that a construction 
should be favored which gives effect to intention 
rather than one which defeats it.56 So, the court 
will ordinarily favor that construction of a gift 
which makes it a vested interest, not subject to any 
condition precedent.^? However, if the meaning is 
clear, it must be adopted even if the rule renders 
the gift so construed illegal,and a forced or un¬ 


natural construction may not be made in order to 
avoid the application of the rule.^^ 

§ 37. Doctrine of Cy Pres 

Under the doctrine of cy pres, where a testator’s in¬ 
tention cannot be fully carried into effect without violat¬ 
ing the rule against perpetuities, the wiil may be so 
construed as to carry the testator’s general intention into 
j effect as far as possible, consistently with the law. 

Although it is a general principle that the con¬ 
struction of an instrument creating or transferring 
an interest or estate in property is to be made with¬ 
out reference to the rule against perpetuities, cer¬ 
tain qualifications thereof have become established, 
under what is known as the doctrine of cy pres,®® 
which is that, if the testator’s intention cannot be 
fully carried into effect as expressed in his will with¬ 
out violating the rule against perpetuities, the will 
may be given effect in such manner as to carry out 
the testator^s general intention as far as possible, 
consistently with the law.®^ Thus, where a legal or 
equitable estate in realty is devised to an unborn per¬ 
son for life, with remainder to his children in tail, 
or to his sons in tail male, either successively or as 
tenants in common with cross remainders, the un¬ 
born person is held to take, in the first case, an es¬ 
tate tail, and, in the second case, an estate tail 
male.®2 Similarly, where successive life estates in 
realty are devised to one and his issue forever, with 
cross remainders, the first generation of life tenants 
who were unborn at the creation of the estate take 
an estate tail by cy pres.^s However, the doctrine 


53. Ala.—Corpus Juris citod iu 
Ilaraage v. First Fanners & Mer¬ 
chants Nat. Bank of Troy, 30 So.2d 
706, 713, 249 Ala. 240. 

jn.—Corwin v. Rheims, SI N.E.2d 40, 
390 Ill, 205—Smith v. Renne, 46 
N.E.2d 587, 383 Ill. 26—Johnston 
V. Cosby. 29 N.E.2d 608, 374 III. 407 
—Thomas v. Pullman Trust & 
Savings Bank. 21 N.E-2d 897, 371 
Ill. 577. 

Mass.—Springfield Safe Deposit & 
Trust Co. V. Ireland, 167 N.E. 261, 
268 Hass. 62, 64 A.Ij.R. 1071. 

Mont.—In re Swayze’s Estate, 191 
P.2d 322, 120 Mont. 546—^In re 
Murphy's Estate, 43 P.2d 233, 99 
Mont. 114. 

N.J.—^In re Koellhoffer’s Estate, 25 
A.2d 638, 20 N.J.M1SC. 139. 

Ohio.—^Wurst v. Savings Deposit 
Bank & Trust Co., App., 47 N.E.2d 
676. 

Pa.—In re Lockhart's Estate, 159 A. 
S74, 306 Pa- 394—^In re Stephan's 
Estate, 195 A. 653, 129 Pa.Super. 
396. 

48 C.J. P 998 note 73. 

54. Ill,—Tolman v. Reeve, 65 N.E,2d 
815, 393 Ill. 272. 


55. Pa.—^In re Stephan's Estate, 195 
A. 653, 129 Pa.Super. 396. 

56. Conn.—^Westport Paper-Board 

Co. V. Staples, 15 A.2d 1, 127 Conn. 
115—Thames Bank & Trust Co, v. 
Adams, 7 A.2d 836, 125 Conn. 656. 

Ky.—Corpus Juris cited in Emler v. 
Emler's Trustee, 106 S.W.2a 79, 80, 
269 Ky- 27. 

Tex.—Corpus Juris quoted in Brook- 
er V. Brooker, 106 S.W.2d 247, 254, 
130 Tex. 27—Bryson v. Connecti¬ 
cut General Life Ins. Co., Civ.App., 
196 S.W.2d 532, error refused— 
Hunt V, Carroll, Civ.App., 157 S. 
W.2d 429, error dismissed Carroll 
V. Hunt, 168 S.W.2d 238, 140 Tex. 
424. 

Wis.—^Gray v. Stadler, 280 N.W. 675, 
228 Wis. 596, rehearing denied 281 
N.W. 280, 228 Wis. 596. 

48 C.J. p 998 note 75. 

57. U.S.—^Blackhurst v. Johnson, C. 
C.A.MO., 72 P.2d 644. 

Neb.—CJorpus Juris cited in Reith- 
miller v. Carr, 289 N.W. 338, 340, 
137 Neh. 284. 

Tex.—^Hunt v. Carroll, Civ.App., 157 
S.W.2d 429, error dismissed Car¬ 
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roll r. Hunt. 168 S.W.2a 238, 140 
Tex, 424. 

48 C.J. P 987 note 64. 

58. Tex.— Corpus Juris quoted in 
Brooker v. Brooker, 106 S.W.2d 247, 
254, 130 Tex. 27. 

Wis.—Gray v. Stadler, 280 N.W. 675, 
228 Wis. 596, rehearing denied 281 
N.W. 280, 228 Wis. 596. 

48 C-J. P 399 note 77. 

59. RJ.—^Industrial Trust Co. v. 
Wilson, 200 A. 467. 61 R.I. 169. 

Tex.—Corpus juris quoted in Brook¬ 
er v. Brooker, 106 S.W.2d 247, 254, 
130 Tex. 27. 

48 C.J. p 999 note 78. 

60. Mich.—St. Amour v. Rivard, 2 
Mich. 294. 

61. Mich.—St. Amour v. Rivard, su¬ 
pra. 

Cy pres doctrine as applied to Wills 
generally see the C.J.S. title Wills 
§ 696, also 69 C.J. P 71 notes 7-9. 

62. N.Y.—Jackson v. Brown, 13 
Wend. 437. 

48 C.J. P 999 note 82. 

63. Ohio.—Gibson v. McNeely, 11 
Ohio St. 131. 

48 C. J. p 999 note 84. 



70 O.J.S. 


PERPETUITIES 


§§ 37-39 


cannot be applied where the effect of so doing would 
be to make the estate devolve in a line of succession 
different from that which the testator clearly in¬ 
tended as the primary purpose of the provision. 
The cy pres doctrine cannot ordinarily be applied so 
as to save a limitation void under the rule against 
perpetuities as to that part of the limitation which 


conforms to the rule,®^ although there is authority 
for giving effect, under the cy pres doctrine, to the 
part of the limitation within the period fixed by the 
rule, where the limitation is otherwise valid and the 
general intention of the testator is ascertainable and 
not in contravention of law.®® 


V. STATUTORY PROVISIONS 

A. NATURE AND OPERATION IN GENERAL 


§ 38. In General 

Generally speaking, statutory modifications of the 
common-faw rule against perpetuities have been in the 
direction of increased stringency. The validity of a lim¬ 
itation is governed by the law in force at the time of 
the creation of the interest or estate involved. 

In a number of jurisdictions statutes exist relative 
to the creation or limitation of future estates, which 
may be declaratory of, additional to, or substitu¬ 
tionary for, the rule against perpetuities at common 
law; and such statutes must be separately consulted 
as to each jurisdiction. In so far as the construction 
and application of such statutes are similar to those 
of the common-law rule, the decisions under them 
have already been considered in preceding sections; 
and, in so far as they diverge therefrom, the deci¬ 
sions construing and applying their provisions are 
treated in ensuing sections of this treatise. 

Statutory modification of the rule against perpe¬ 
tuities is ordinarily within the power of the legisla- 
ture;®7 and, generally speaking, such modifications 
of the common-law rule have been in the direction of 
increased stringency.®^ 

Laws in force af different times. The validity of a 
limitation of an interest or estate in property under 
the rule against perpetuities or statutory changes 


therein or modifications thereof Is governed by the 
law as it exists at the creation of such interest or 
estate, without regard to laws theretofore or there¬ 
after in force so, in the case of limitations made 
by will, the law in effect at the death of the testator 
applies, although it is different from that in force 
at the time the will was executed.*^® 

§ 39. Limitations to Grantor^s Wife and 
Children 

Under a statutory provision to such effectir lands may 
be conveyed to the wife and children, or children only, 
severally, successively, and jointly, and to the heirs of 
tho body of the survivor, if they come of age, and in de¬ 
fault thereof, over. 

A Statute providing that lands may be conveyed 
to '"the” wife and children, or children only, several¬ 
ly, successively, and jointly, and to the heirs of the 
body of the survivor, if they come of age, and in de¬ 
fault thereof, over, was apparently construed to 
refer to the wife and children of the grantor in the 
conveyance.'^ 1 Under such statute, successive re¬ 
mainders to the grantor's children, contingent on 
the death of each preceding taker without issue then 
surviving, with an ultimate remainder in fee, were 
valid. 


64. Mich.—St. Amour v. Rivard, 2 
Mich. 294. 

65. Ill.—^Post V. Rohrbach, 32 N.K 
687, 142 Ill. 600. 

66. N.H.—^Edgerly v. Barker, 31 A. 
900, 66 N.H. 434, 28 L.R.A. 328. 

67. Ky.—Kelly v. Marr, 185 S.W,2d 
945, 299 Ky. 447. 

68- Ala.—^Lyons r, Bradley, 53 So, 
244, 168 Ala. 505. 

69. B.S.—Carnahan v. Peabody, D. 

C.N.Y., 29 P.2d 412. 

Conn,—^Eaton v. Eaton, 91 A. 196, 88 
Conn. 286. 

A trust which was void under the 
statute of perpetuities was not vali¬ 
dated by the subsequent repeal of 
the statute.—^Boyd v. U. S., B.C. 
Conn., 34 P.2d 488* 


70. Conn.—^Eaton v. Eaton, 91 A. 

196, 88 Conn. 286. 

48 C.J. p 1035 note 93. 

Repeal of statute 

(1) The repeal of a statute gov¬ 
erning perpetuities has no effect on 
the construction and validity of wills 
of persons then deceased.—Cody v. 
Staples, 67 A. 1, 80 Conn. 82. 

(2) Repeal of the statute does not 
have the effect of validating provi¬ 
sions in the wills of testators who 
died before such repeal.—Congrega¬ 
tional Home Missionary Soe. v, 
Thames Bank & Trust Co. of Nor¬ 
wich, 14 A.2d 626, 127 Conn. 1. 

(3) However, where the last codi¬ 
cil to a will was executed after the 
statute of perpetuities was repealed, 
and the codicil republished and af¬ 
firmed the will and prior codicils 
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which were executed while the stat¬ 
ute was in force, the question of va¬ 
lidity of remainder interest created 
by the last codicil was governed by 
common-law rule against perpetui¬ 
ties and not by the statute.—^West- 
port Paper-Board Co. v. Staples, 15 
A.2d 1, 127 Conn. 115, 

Beadoptiou of common-law rule 

The statute readopting common- 
law rule against perpetuities was 
not retroactive in its effect and op¬ 
eration and did not affect substan¬ 
tial future interests previously set 
up, where statute did not in terms 
so provide.—^Joseph Schonthal Co. v. 
Village of Sylvania, 21 N.R2d 1008, 
60 Ohio App. 407. 

71. Ala.—Parr v, Perkins, 55 So. 

923, 173 Ala. 500. 

72. Ala.—Farr v, Perkins, supra. 
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§ 40. Limitations to Two Successive Donees 
with Remainder to Heirs 

A statute providing that lands may be conveyed or 
devised to a succession of donees then living, not ex¬ 
ceeding two, and to the heirs of the body of the remain¬ 
derman, and, in default thereof, to the right heirs of the 
donor, in fee simple, requires only that the fee must vest 
within or at the end of the iives of not more than two 
persons. 

A statute providing that lands may be conveyed 
or devised to a succession of donees then living, not 
exceeding two, and to the heirs of the body of the 
remainderman, and, in default thereof, to the right 
heirs of the donor, in fee simple, does not prescribe 
a formula to which conveyances must adhere,and 
does not prohibit executory devises,"*^ but requires 
only that the fee must vest within or at the end of 
the lives of not more than two persons.'^® While 
portions of a will which violate the statute are re¬ 
jected, valid portions will be enforced if enforce¬ 
ment is practically possible and will not defeat the 
dominant purpose of the wilU® 

Nimiher of donees, A donee to whom an estate 
for his life is reserved is not to be counted as one of 
the two donees permitted by statute,and estates 
may be limited to two donees in succession, subject 


to a life estate so reserved, without violating the 
statute.'^S The devisee of an equitable estate is a 
donee, within the meaning of the statute,'^ and, 
when a trust is created, the persons to be numbered 
as donees are the beneficiaries, and not the trustee.^O 

Heirs. The word “heirs,” as used in the statute, 
means such persons as would inherit under statutes 
relating thereto but the heirs of a remainder- 
man^- or of the donor,S3 when an estate is limited 
to them, take by purchase and not by descent. A 
remainder to take effect in default of heirs of a re¬ 
mainderman need not be limited generally to the 
right heirs of the donor,but may be limited to any 
designated one or more of them,®^ whether the re¬ 
mainder is created by deed inter vivos or by will.®® 

Particular limitations. Whether or not a particu¬ 
lar limitation violates the statute depends on wheth¬ 
er it restricts alienation beyond the lives of two 
donees then living.^^ A remainder vesting upon the 
death of the first donee is not in violation of the 
statute,^s nor is a limitation in fee to two persons, 
with an executory limitation over to one on the 
death of the other without issue then surviving, and 
to the donor’s heirs in case of the death of both 
without issue.®® A remainder which can vest only 


73- Miss.—Middlesex Banking Co. v. 
Field. 37 So. 139, S4 Miss. 646. 

74. Miss.—Middlesex Banking Co. v. 
Field, supra. 

48 C.J. p 1000 note 6. 

7Sw Miss.—^Russell v. Federal Land 
Bank, 176 So. 737, ISO Miss, 55— 
Ford V, Smith. 137 So, 4S2, 162 
Miss. 138—Shannon v. Riley, 121 
So. 808, 153 Miss. 815, 75 A.L.H. 
786. 

48 C.J. p 1000 note 6. 

Trader aa earlier statute in Mis¬ 
sissippi, a provision for a succes- 
-sion of life estates in donees not 
then living was void,—^Davenport v. 
Ck>IUns, 48 So. 733, 96 Miss. 368, re¬ 
heard 51 So. 449, 96 Miss. 716. 

76. Miss.—Federal Liand Bank of 
Xew Orleans v. Newsom, 161 So. 
864, 175 Miss. 114, reheard 166 So. 
345, 175 Miss. 114. 

77. Miss.—^Middlesex Banking Co. v. 
Field, 37 So. 139, 84 Miss. 646. 

75. Miss.—Middlesex Banking Co. v. 
Field, supra. 

79. Miss.—^Henry v. Henderson, 58 
So, 354, 101 Hiss. 751, 60 So. 33, 
103 Miss. 48. 

SO- Miss.—^Henry v. Henderson, su¬ 
pra. 

48 C.J. P 1000 note 10. 

81- Miss.'—^Henry v. Henderson, su¬ 
pra. 

B2- Miss.—^Dibrell v, Carlisle, 48 
Miss. 691. 


83. Miss.—^Henry v. Henderson, 58 
So. 354, 101 Miss, 751, 60 So. 33, 
103 Miss. 48—^Middlesex Banking 
Co. V. Field, 37 So. 139, 84 Miss. 
646. 

84. Miss.—^Henry v. Henderson, 68 
So. 354, 101 Miss. 751, 60 So. 33, 
103 Miss. 48. 

48 C.J. P 1000 note 14. 

85. Miss.—Middlesex Banking Co. v. 
Field. 37 So. 139, S4 Miss. 646. 

48 C.J. P lOOO note 15. 

86. Miss.—Middlesex Banking Co. v. 
Field, supra. 

87. H^imitations held valid 

(1) Where deed conveyed land to 
grantee for life and provided that 
on grantee's death land should be¬ 
come property of grantee's legal 
heirs and prohibited grantee from 
selling, mortgaging, or otherwise en¬ 
cumbering land, the restrictions on 
the alienation were valid.—Russell 
V, Federal Land Bank, 176 So. 737, 
180 Miss. 55. 

(2) Gift to a son in trust for the 
donor's children to farm lands dur¬ 
ing a definite trust period and then 
to divide the property among his sis¬ 
ters and brothers, each to have a life 
estate in a separate part, and then 
to their heirs, was a donation to a 
class and did not violate the two- 
donee statute.—Shannon v. Riley, 
121 So. 808, 153 Miss. 815, 75 A.L.R. 
786. 
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(3) Other limitations held valid.— 
Hanie v. Grissom, 172 So. 500, 178 
Miss. lOS—Harrow v. Moore, 142 So. 
447. 163 Miss. 705. 

Limitations held invalid 

(1) Testator's brothers and sis¬ 
ters of half blood, not being right 
heirs, gift over to them jointly with 
brothers and sisters of whole blood 
made them third donees under stat¬ 
ute, and they could not take under 
will.—^Harrow v. Moore, supra. 

(2) Provision limiting devise to 
three sisters and two brothers in 
case of death without descendants is 
invalid.—Norfleet v. Norfleet, 119 So. 
306, 151 Miss. 790. 

88. Miss.—^Bratton v. Graham, 111 
So. 353, 146 Miss. 246. 

48 C.J. p 1000 note 17. 

Contingencies not occurring 

Will devising land to testator’s 
son for life and then to son’s bodily 
heirs was effective to make life ten¬ 
ant’s children remaindermen in fee, 

; notwithstanding statute limiting 
I suspension of alienation where sub- 
seauent provisions in will were de- 
I pendent on contingencies which did 
I not in fact occur.—^Federal Land 
I Bank of New Orleans v. Newsom, 161 
I So. 864, 175 Miss. 114, reheard 166 
I So. 345, 175 Miss. 114. 

i 89. Miss.—^Middlesex Banking Co. 
I V. Field, 37 So. 139, 84 Miss. 646. 
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at the termination of more than two lives is void;®^ 
but in some decisions it has been held that a limita¬ 
tion for life to two or more persons and the survivor 
-of them is measured by only one life, that of the 
survivor, within the meaning of the statute.^i No 
remainder may be limited on the deaths of two 
donees to one not an heir of such donee or a right 

heir of the donor.^2 

Personalty. Such statute has no application to 
■personal property.^^ 

Relation to rule against perpetuities. Whether 
this statute is a substitute for, or only additional to, 
the common-law rule against perpetuities is uncer¬ 
tain.^^ 

•§ 41. Limitations to Persons in Being and 
Immediate Issue or Descendants 

Under a statute to such effect, no estate in lands or 
tenements could be given or granted by deed or will to 
any person or persons except such as were in being or to 
tho immediate issue or descendants of such as were in 
'being at the time of making such deed or will. 

A statute providing that no estate in lands or 
tenements could be given or granted by deed or will 
to any person or persons except such as were in be¬ 


ing or to the immediate issue or descendants of such 
as were in being at the time of making such deed 
or will was not an enabling act,^^ but was a limita¬ 
tion on the jus disponendi,^® and superseded the 
common-law rule against perpetuities.^" The stat¬ 
ute had no reference to but was a restriction 

of the persons who could take;^^ its effect was to 
avoid devises to persons other than those included 
within its terms.^ 

Persons in being. A child en ventre sa mere was 
in being within the meaning of the statute.^ 

Immediate issue or descendants. ‘Immediate is- 
sue^^ meant only the children of the persons in be¬ 
ing but, although it was held that the statute 
rendered invalid a limitation under which a re¬ 
mainder or executory interest might go to one who 
was a grandchild or more remote descendant,it 
was also held that “immediate descendants” included 
remoter lineal and collateral descendants who would 
take immediately under the statute relating to de¬ 
scents,^ and that a limitation to 'the living descend¬ 
ants of such of the children of the first donee as 
have theretofore died was valid.® What persons 
were immediate issue or descendants was to be de- 


*90. Miss.—Norfleet v. Norfleet, 119 
So. 306, 151 Miss. 790. 

48 C.J. p 1000 note 19. 

^1. Miss.—^Redmond v. Redmond, 61 
So. 552, 104 Miss. 512. 

48 C-J. P 1000 note 20. 

:92. Miss.—Bibby v. Broome, 76 So. 
835. 842, 116 Miss. 70, 

^3, Miss,—^Powell V. Brandon, 24 
Miss. 343. 

^4. Miss.—Middlesex Banking Co. v. 

Field, 37 So. 139, 84 Miss. 646. 

48 C.J. P 1000 notes 23, 24. 

95. Ohio.—^Phillips v. Herron, 45 JST. 
H. 720, 55 Ohio St. 478—Turley v. 
Turley, 11 Ohio St. 173. 

96. Ohio.—Phillips V. Herron, 45 N. 
H. 720, 55 Ohio St. 478. 

48 C.J. p 1001 note 27. 

97. Ohio.—^Phillips v. Herron, su¬ 
pra—^Dayton v. Phillips, 11 Ohio 
Bee., Reprint, 680, 28 Cinc,Ii.Bul. 
327.. 

Repeal of statutes 

The former statutes incorporating 
the text rule have been repealed and 
the common-law rule adopted. 

Conn.—^Westport Paper-Board Oo. v. 

Staples, 15 A.2d 1, 127 Conn. 115, 
Ohio.—^Joseph Schonthal Co. V. Vil¬ 
lage of Sylvania, 21 N.B.2d 1008, €0 
Ohio App- 407- 

98. Ohio.—Joseph Schonthal Co. v. 
Village of Sylvan^ supra. 

48 C.J. p 1001 note 2^. 


99. U.S.—^Von Overbeck v. Dahl- 
gren, C.C.A.Ohio, 28 F.2d 936. 
Municipal corporations 

The statute reguiring that convey¬ 
ances be made only to persons in be¬ 
ing or to immediate issue or de¬ 
scendants of persons in being ap¬ 
plied to municipal corporations as 
well as to persons.—Joseph Schon¬ 
thal Co. V. Village of Sylvania, 21 N. 
E.2d 1008, 60 Ohio App. 407. 

1- Conn.—Congregational Home 

Missionary Soc. v. Thames Bank & 
Trust Co. of Norwich, 14 A,2d 626, 
127 Conn. 1. 

48 C.J. p 1001 note 31. 

Gift vesting in class 

The principle applied under the 
common-law rule against perpetui¬ 
ties that, if a gift vests in a class 
within the period allowed, it does 
not offend against the rule, even 
though it may open to let in after- 
born children who might not be able 
to take on a direct gift to them, was 
not applicable under the statute.— 
Warren v. Buval, 200 A. 804, 124 
Conn. 448- 

Keversionary estate 

Before a reversionary estate con¬ 
veyed fell within statute, the con¬ 
ditional estate created must, on hap¬ 
pening of the contingency, have car¬ 
ried over to third persons; hence, a 
deed creating a reversionary interest 
in grantors’ heirs after a determin¬ 
able fee for religious purposes did 
not violate the statute.—City Nat 
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Bank v. City of Bridgepoit, 147 A. 
181, 109 Conn. 529. 

Provisions held valid 
Ohio.—^Joseph Schonthal Co. v. Vil¬ 
lage of Sylvama, 21 N.E.2d 1008, 
60 Ohio App. 407. 

2. Ohio.—Phillips v. Herron, 45 N. 
E. 720, 55 Ohio St. 478. 

3. Conn.—Congregational Home 

Missionary Soc. v. Thames Bank 
& Trust Co- of Norwich. 14 A.2d 
626, 127 Conn. 1. 

Ohio.—Turley v. Turley, 11 Ohio St. 
173. 

4- Conn.—Thames Bank & Trust Co. 
V. Adams, 7 A.2d 836, 125 Conn. 
656— Warren v. Duval, 200 A. 804, 
124 Conn. 448. 

48 C.X p 1001 note 35 Ca]. 

A gift to the "issue^’ of a person in 
being, unless the circumstances dis¬ 
closed that the testator used that 
word in other than its primary mean¬ 
ing of descendants of any degree, 
was invalid under the statute 
against perpetuities.—Congregation¬ 
al Home ’Missionary Sac. v. Thames 
Bank & Trust Co. of Norwich, 14 A. 
2d 626, 127 Conn. 1. 

5- Ohio.—^Turley v. Turley, 11 Ohio 
St. 173. 

6. U.S.—McArthur v. Scott, Ohio, 5 
S.Ct. 652, 113 U.S. 340, 28 HEd. 
1015. 

48 C.J. p 1001 note 35. 
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termined as of the date of vesting and not the time 
of death of the person in beingJ 

Particular limitations. No limitation to a person 
in being at its creation offended the statute;® and, 
accordingh", the limitation of an interest to a living 
person contingent on his attainment of a specified 
age was valid.^ Where all the members of a class 
to whom an interest was limited would necessarily 
be donees permitted by the statute, it was imma¬ 
terial that the class might open and let in additional 
members subsequent to the creation of the limita¬ 
tion and a limitation to a class, some members of 
which were persons to whom the statute permitted 
interests to be limited, and others were not, was 
valid as to the former and void onl}' as to the lat- 
ter.U 

Time of making a •ueillj within the meaning of the 
statute, was the time when it took effect by the death 
of the testator and not the date of is formal execu¬ 
tion.^- 

Applicability of statute. Such a statute was held 
to apply only to real estate/^ and not to personalty^^ 
or to gifts of income from realty but such a stat¬ 
ute was also held applicable to personalty.^® A 
valid provision of a will was not affected by a pro¬ 
vision invalid under the statute, if it was separable 
therefrom.i^ 


Charitable gifts. Charitable trusts^® and gifts to 
religious and charitable corporations^® Avere not 
subj ect to the statute. 

§ 42. Conveyances Not to Extend beyond 
Three Lives and Ten Years 

Where a statute so provided, conveyances, except 
to designated persons, could not extend beyond three 
lives in being at their date, and ten years thereafter. 

A statute providing that conve 3 "ances could not 
extend beyond three lives in being at their date, and 
ten 3 "ears thereafter, was construed as prohibiting 
suspension of the power of alienation of real estate 
beyond the period specified,20 and was treated as re¬ 
quiring the vesting of future interests within such 
period.-^ Thus an attempted suspension of the pow¬ 
er of alienation for a greater period than that per¬ 
mitted by statute was void ,*22 and a limitation to 
the children of a Imng person, as a class, with 
cross remainders on the death of any taker under an 
age greater than ten years,23 or a limitation to those 
of such class who might attain a specified age great¬ 
er than ten years,2^ or who might be living at the 
end of a period in excess of that prescribed by the 
statute,25 was void, inasmuch as the class might in¬ 
clude children not in being at the creation of the 
limitation, who might not attain the age specified 
within ten years after the death of the parent; but 


7 . XJ.S.— Von Overbeck v. Bahl- 
ST&n, CC.A.Ohio, 28 F.2d 936. 

8. Conn.—Butler v. Flint, 101 A. 
19, 91 Conn. 630—^Wilde v. Bell. 87 
A. 8, 86 Conn. 610. 

9. U.S.—In re Yontsey, D.C.Ohio, 
260 F. 423. 

10. Conn.—^Belfield v. Booth, 28 A 
46. 63 Conn. 277—Farnam v. Far- 
nam, 2 A. 325, 5 A. 682, 53 Conn. 
261. 

11. XJ.S.—McArthur v. Scott, Ohio, 
5 S.Ct. 652, 113 U.S. 340, 28 li.Bd. 
1015. 

48 C.J. p 1001 note 40. 

Iklznitation in tail 

Under the statute, a limitation in 
tail as far as related to first donee in 
tail did not interfere with the policy 
of law respecting perpetuities; fee 
tails were excepted from the statute 
whether or not the first donee in tail 
was the immediate issue of the first 
taker,—^Thames Bank & Trust Co. v. 
Adams, 7 A2d 836, 125 Conn. 656. 

12- XJ.S,—^S*fcArthur v. Scott, Ohio, 
5 S.Ct. 652, 113 U.S. 340, 28 U.Ed. 
1015. 

48 CJ. P 1001 note 41. 

13. Ohio.—^Dayton v. Phillips, 11 
Ohio Dec., Reprint, 680, 28 Cinc.L*. 
Bui. 327. 

14. U.S.—Dahlgrren v. Pierce, C.C.A. ^ 


Ohio, 270 F. 507, appeal dismissed 
41 S.Ct. 534, 256 U.S. 682, 65 U.Ed. 
1170 and certiorari denied 41 S.Ct. 
534, 256 U.S. 692, 65 L.Ed. 1174, 
Ohio.—^Dayton v. Phillips, 11 Ohio 
Dec., Reprint, 680, 28 Cinc.Ij.Bul. 
327. 

15. U-S.—^Dahlgren v. Pierce, C.C.A. 
Ohio, 270 F. 507, a.ppeal dismissed 
41 S.Ct. 534, 256 U.S. 682, 65 U-Ed. 
1170, and certiorari denied 41 S.Ct. 
634, 256 U.S. 692, 65 L.Ed. 1174. 

16. Conn.—Warren v. Duval, 200 A. 
804, 124 Conn. 448. 

48 C.J. p 1001 note 43 [al. 

17. Conn.—Comstock v. Bridgeport 
Trust Co., 138 A, 440, 106 Conn. 
514. 

Sffect of precedent estate 

Where testator devised personalty 
to trustee for each of testator’s chil¬ 
dren, income to he paid to them for 
their lives and, on decease of either 
of them, to pay the personalty over 
to issue of the deceased child, but, if 
no issue survived, then to other chil¬ 
dren and surviving issue of any de¬ 
ceased children, and gift to issue was 
invalid because of rule against per¬ 
petuities, and both of testator’s chil¬ 
dren were deceased, personalty was 
to be equally divided between the 
estates of the deceased children.— 
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Warren v. Duval, 200 A 804, 124 
Conn. 448. 

The same considerations with re¬ 
spect to perpetuities largely applied 
in cases of both realty and personal¬ 
ty.—^Warren v, Duval, supra. 

18. Conn.—S t o r r s Agricultural; 
School V. Whitney, 8 A 141, 54 
Conn. 342. 

48 C-J. p lOOl note 45. 

19. Conn.—City Nat. Bank v. City 

of Bridgeport, 147 A. 181, 109 

Conn. 529. 

20. Aa.—^Ashurst v. Ashurst, 61 So. 
942, 181 Ala, 401—Lyons v. Brad¬ 
ley, 53 So. 244, 168 Aa. 505. 

AppHcahUity to realty or personalty 
During the time it was in force,, 
the statute was held applicable only 
to realty.—^Henderson v. Henderson, 
97 So. 353, 210 Aa. 73—48 C.J. p 
1002 note 46 [a]. 

21- Aa.—Crawford v. Carlisle, 89 
So. 565, 206 Ala. 379. 

48 C.J. p 1002 note 48. 

2!2, Aa.—Ashurst v. Ashurst, 61 So. 
942, 181 Ala. 401. 

23. Ala.—^MehafEey v. Pies, 115 So. 
104, 217 Ala. 127. 

24. Ala.—Crawford v. Carlisle, 89 
So. 565. 206 Aa. 379. 

25. Ala.—Lyons v. Bradley, 53 So.- 
244, 168 Aa. 505. 
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the limitation of an executory interest contingent 
on the death without issue of not more than three 
persons was valid.^® A provision which postponed 
division of real estate between devisees until the 
happening of a designated contingency reasonably 
related to a proper purpose to be accomplished, and 
for a reasonable period, was not a violation of the 
statute.27 

Period not measured hy lives. If the time of sus¬ 


pension or postponement was not measured by lives, 
it must not have extended be 3 'ond ten years ;2S but 
it seems that a fixed term not exceeding ten years 
was unobjectionable.^^ 

Effect of exceeding statutory period, A limita¬ 
tion exceeding the statutory period was void ab 
initio,3and not merely for the excess.^^ 

Charitable trusts. Such statute did not prohibit 
charitable trusts.^^ 


B. STATUTORY SYSTEM GOVERNING SUSPENSIONS OF ALIENABILITY OR OWNERSHIP 
AND POSTPONEMENT OF VESTING; NEW YORK AND SLMILAR 

STATUTES 


§ 43. In General 

A statutory system governing the suspension of aliena¬ 
tion OP ownership and the postponing of vesting, originat¬ 
ing in New York, has been adopted in a number of ju¬ 
risdictions. Whiie these statutes are usually considered 
as deviating from the common-law rule or as providing 
a substitute therefor, they have also been said to be 
declaratory of the common law, 

A statutory system was originated in New York,33 
requiring, as to realty, that the power of conveying 
the absolute fee in possession should not be sus¬ 
pended beyond the statutory period, ^4 and that es¬ 
tates in remainder should be so limited that within 


the statutory period, if ever, they must vest in inter¬ 
est,and, as to personalty, that the absolute owner¬ 
ship should not be suspended beyond the statutory 
period.36 The New York system has since been 
directly or indirectly copied or imitated, in part or 
in whole, in a number of other jurisdictions^'^ 
and the decisions construing and applying the pro¬ 
visions of all such statutes, as far as similar to one 
another, have been considered together infra this 
section and §§ 44-71. 

In some of these jurisdictions, the statutes apply 
to personalty as well as to realty.^ ^ In others, how- 


26- Ala.—^Montgomery v. Wilson, 66 
So. 503, 189 Ala. 209. 

27- Ala.—^Kirkland v. May, 173 So. 
10, 233 Ala. 668. 

'Marriage as contingency 

Will devising testator’s property 
“to his daughters, except that two of 
them should take no interest until 
■others married or died, and shares of 
■daughters dying without issue to 
surviving daughters, but prohibiting 
sale of realty while any daughter 
remained single, did not offend rule 
Against perpetuities.—Reid v. Armis- 
tead, 151 So. 874, 228 Ala. 75. 

28- Ala,—Crawford v. Carlisle, 89 
So. 565, 206 Ala. 379. 

48 C.X p 1002 note 55. 

26- Ala.—Ashurst v. Ashurst, 61 So. 
942, 181 Ala. 401. 

30. Ala.—^Crawford v. Carlisle, 89 
So. 665, 206 Ala. 379. 

48 C.J. p 1002 note 57. 

31. Ala.—Crawford v. Carlisle, su¬ 
pra—Lyons v. Bradley, 63 So. 244. 
168 Ala. 505. 

32- Ala.—^Henderson v. Henderson, 
97 So. 353, 210 Ala. 73. 

33- CaL—^In re Sahlender’s Estate^ 
201 P.2d 69, 89 Cal.App.2d 329. 

Idaho.—CJorpns Juris cited in Lock¬ 
lear V. Tucker, 203 F.2d 380, 385, 
69 Idaho 84. 

48 C.X P 1002 note 62. 

Statutory regulation of accumula¬ 
tions see supra § 33, 


34. N.T.—In re Jarvie’s Trust, 73 N. 
Y.S.2d 246. 

48 C.J. P 1002 note 63. 

Suspension of alienability see infra 
§§ 49-57. 

35. N.Y.—^In re Jarvie's Trust, su- 
pra. 

48 C.J. p 1002 note 64. 

Postponement of vesting see infra § 

66 . 

36. N.Y.—Sherman v. Richmond 

Hose Co. Ko. 2, 130 H.E. 613, 230 
N.Y. 462—In re Johnson’s Will, 253 
N.Y.S. 241, 233 App.Div. 587, 

48 C.J. p 1002 note 65. 

Suspension of ownership see infra §§ 
58-65. 

37. Idaho.—Corpus Juris giuoted in 
Locklear v. Tucker, 203 P.2d 380, 
385, 69 Idaho 84. 

48 C.J. P 1002 note 66, p 1003 notes 
68-70, p 1004 notes 71-78. 
Interpretation in light of purpose 
of Hew York legislators must he giv¬ 
en to the statutes containing the 
rule against restraints on alienation 
and relating to vesting of future 
estates on special contingencies, 
copied from the New York statutes. 
—In re Sahlender’s Estate, 201 P.2d 
69, 89 Cal.App.2d 329. 

3a U.S.—Iglehart v. Iglehart, App. 
B.C., 27 S.Ct. 329, 204 U.S. 478, 51 
L.Ed. 575. 

CM.—Walkerly’s Estate, 41 P. 772, 
108 Cal. 627, 49 Am.S.R. 97- 
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U.C.—^Burdick v. Burdick, D.C., 33 
F.Supp. 921, reversed on other 
grounds Gertman v. Burdick, 123 
P.2d 924, 75 U.S.APP.D.C. 48, 152 
A.L.R. 645, certiorari denied 62 S. 
Ct. 917, 315 U.S. 824. 86 L.Ed. 1220, 
N.Y,—Bankers Trust Co. v. Firth, 
31 N.Y.S.2d 889. 177 IMisc. 797. 

£ules as to future and contingent 
interests in real and personal prop¬ 
erty are the same under the statute. 
—Sherman v. Richmond Hose Co. 
No. 2. 130 N.E. 613, 230 N.Y. 462. 

In Wisconsin 

(1) Prior to its amendment by L., 
1925, c 287, providing that “limita¬ 
tions of future or contingent inter¬ 
ests in personal property are sub¬ 
ject to the rules prescribed in rela¬ 
tion to future estates in real prop¬ 
erty,” the statute rendering void 
“every future estate*” which should 
suspend the power of alienation for 
a longer period than that therein 
prescribed had no application to per¬ 
sonal property other than chattels 
real; nor did the common-law rule 
against perpetuities apply thereto.— 
Miller v. Douglass. 213 N.W. 320, 192 
Wis. 486—48 C.J. P 1002 note 66 £h3 
( 1 ). 

€2) Limitations of interests in 
personal property, except chattels 
real, were subject to no restrictions 
whatsoever as to alienability or vest¬ 
ing.—^Miller v. Douglass, supra—48 
C.J. p 1002 note 66 thj (2), 
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ever, the statutes apply only to real estate and chat¬ 
tels real; limitations of interests in personalty other 
than chattels real are governed by the common- 
law rule against perpetuities.^® 

Nature of statiifes. There has been in the deci¬ 
sions some confusion of the statutes relating to sus¬ 
pensions of alienability or ownership with the com¬ 
mon-law rule against perpetuities."^® In at least one 
jurisdiction such a statute has been said to be merely 
declaratory of that rule,^^ in so far as it is con¬ 
cerned solely wth remoteness of vesting-"^^ More 
generally, these statutes are held either to abrogate 
the common-law rule,^3 or to substitute a new rule 
for the common-law rule against perpetuities,^^ 
which was in force prior to their adoption ,*‘^5 and, 
accordingly, the only question which now arises in 
jurisdictions where such statutes have been enacted 
is as to what limitations are forbidden by them.^® 

Some of these statutes have been held to be di¬ 


rected against remoteness in vesting as well as 
against a suspension of alienation or absolute own¬ 
ership,'^" but other statutes have been held merely to 
lay down a rule with respect to the suspension of 
the power of alienation and not to lay down a rule 
with respect to remoteness of vesting.Where the 
statute is held to be declaratory of the common-law 
rule against perpetuities, it has been held to require 
the vesting of future interests within the period pre¬ 
scribed,'^® and the statute has been considered to 
have application only to the suspension of the ulti¬ 
mate vesting of an estate, and not to any restraint 
on the right or power of alienation of an estate, al¬ 
ready vested, or which is, or but for the restraint 
would be, indefeasible.^® 

These statutory rules have been held to have a 
beneficial purpose,but they are not punitive. 

Instruments within rule. Statutes relating to sus¬ 
pensions of alienability or ownership and postpone- 


39. Ariz.—^Lowell v. Lowell, 240 P. 
280, 29 Ariz. 138. 

Mich.—Richards v. Stone, 278 KT.W, 
657, 28a Mich. 4S5—Rodey v. Stotz, 
273 N.W. 404, 280 Mich. 90—Gard¬ 
ner V. City National Bank Sc Trust 
Co., 255 N.W. 587, 267 Mich. 270. 

48 C.J. p 1002 note 66 [f], [g]. 
Trust of personalty and realty 
Statutes prohibiting suspension of 
absolute power of alienation for 
longer period than during continu¬ 
ance of two lives in being at creation 
of estate apply to defeat a trust 
which inseparably unites both realty 
and personalty.—Richards v. Stone, 
278 N.W. 657, 283 Mich. 485—Loomis 
V. Laramie, 282 N.W. 877, 286 Mich. 
707. 

40. Idaho.— Corpus JTuris in. 

Lockler v. Tucker, 203 P.2d 380, 
385. 69 Idaho 84. 

Ky.—Gray v. Gray, 188 S.'W.2d 440, 
300 Ky. 265, 160 A.L.R, 633. 

Mont,—^In re Murphy's Estate, 43 P. 

2d 233, 99 Mont. 114. 

48 C.J. p 1003 notes 68-70. 

4L Ky.—Letcher's Trustee v. 
Letcher, 194 S.W.2d 984, 302 Ky. 
448—Ligget v. Fidelity & Colum¬ 
bia Trust Co., 118 S,W.2d 720, 274 
Ky. 387—Cammack v. Allen, 250 S. 
W. 963, 199 Ky. 268. 

48 C.J. P 1003 note 69, 

Stotute embodies oommoii..law rule 
Ky.—Trosper v. Shoemaker, 227 S. 
W.Sidl 176, 3X2 Ky. 344. 

42, Ky.—Trosper v. Shoemaker, su- 
pr^ 

The statute ”sets out the rule 
against perpetuities. That rule is 
solely concerned with remoteness of 
vesting.”—*Egner v. Livingston 
County Bd. of Ed., 230 S.W.2d 448, 
450, 313 Ky. 168. 

“The rule against perpetuities 


[embodied in the statute] deals with 
the possibility of vesting of estates.*’ 
—Trosper v. Shoemaker, 227 S.W.2d 
176, 178, 312 Ky, 344. 

43. Idaho.—Locklear v. Tucker, 203 
P.2d 380. 69 Idaho 84. 

Commou-law rule suspended 

The common-law rule against per¬ 
petuities relative to vesting of re¬ 
mote contingent interests was sus¬ 
pended by statutes providing that 
estate which suspends absolute pow¬ 
er of alienation^ for longer period 
than during continuance of two lives 
in being at creation of estate shall 
be void.—Rodey v, Stotz, 273 N.W. 
404, 280 Mich. 90. 

44. Idaho.— Corpus Juris quoted iu 
Locklear v. Tucker, 203 P.2d 380, 
385, 69 Idaho 84. 

48 C.J. P 1004 note 71. 

Adoption of complete system 

It has been held that Idaho has 
adopted what is intended to be a 
complete system governing aliena¬ 
tion of real property, and that the 
common-law rule against perpetui¬ 
ties is not in force therein.—Lock¬ 
lear V. Tucker, 203 P.2d 380, 69 Ida¬ 
ho 84. 

45. Idaho.— Corpus Juris g.uoted iu i 
Locklear v. Tucker, 203 P.2d 380, 
385, 69 Idaho 84. 

48 C.J. p 1004 note 72. 

46. Idaho.— Corpus Juris quoted in 
Locklear v. Tucker, 203 P.2d 380, 
385, 69 Idaho 84. 

48 C.J. p 1004 note 73. 

47. N.T.—re Wilcox, 87 N.E. 497, 
194 N.T. 288—In re Jarvie's Trust, 
73 N-Y.S,2d 246—Bankers Trust Co, 
V. Topping, 41 N.T.S.2d 736, ISO 
Misc. 596. 

With respect to persozialty the 
“rule against perpetuities*' under the, 
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'statute Is directed against both re¬ 
moteness of vesting and the sus¬ 
pension of the absolute ownership of 
personalty.—Bankers Trust Co. v. 
Firth, 31 N.T.S.2d 889, 177 Misc. 797. 

48. Cal.—^In re Sahlender’s Estate, 
201 P.2d 69, 89 Cal.App.2d 329. 

Mich.—^Rodey v. -Stotz, 273 N.W. 404, 
280 Mich. 90. 

Mont.—^Hodgkiss v. Northland Petro¬ 
leum Consol., €7 P.2d 811, 104 
Mont. 328. 

“The statutes do not insist upon 
the vesting of estates, but only 
upon their alienability.'*—In re Mur¬ 
phy's Estate, 43 P.2d 233, 238, 99 
Mont. 114. 

Existing rule as to remoteness re¬ 
mains 

The statutes relating to restraints 
on alienation and invalidating future 
interests suspending power of aliena¬ 
tion codified only rule against re¬ 
straints on alienation, and existing 
rule against remoteness remained a 
part of law of state.—^In re Sahlen- 
der's Estate, 201 P.2d 69, 89 Cal.App. 
2d 329. 

49. Ky.—^Egner v. Livingston Coun¬ 
ty Bd. of Ed., 230 aW.2d 448, 313 
Ky. 168. 

48 C.J. p 1003 note 70. 

50. Ky.—^Egner v. Livingston Coun¬ 
ty Bd. of Ed., supra—Gray v. 
Gray, 188 S.W.2d 440, 300 Ky. 265, 
160 A.L.R. 633—Cammack v, Allen, 
250 S.W. 963, 199 Ky. 268. 

Restraints on alienation as not with¬ 
in statute see infra § 67. 

51. Cal.—^In re Micheletti's Estate, 
151 P.2d 833, 24 Cal.2d 904. 

52. Cal.—In re Micheletti’s Estate, 
supra—^In re Sahlender's Estate^ 
201 P.2d 69, 89 Cal.App.2d 329. 
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ments of vesting apply equally to interests created 
by will and by other instruments.53 

Waiver of statutes. The statutes are an expres¬ 
sion of the public policy of the state,and may not 
be violated even by the consent of all the persons 
concerned^^ or be waived or disregarded^® even by 
interested persons on the theory that they were made 
for their benefit®’^ Accordingly, the consent of the 
interested persons does not authorize the court to 
enforce an attempt to exceed the statutory period.®® 

Certain other statutory restrictions on future in¬ 
terests and estates also exist in most of such juris¬ 
dictions^ and, without regard to whether or not 
they are strictly to be considered as part of the law 
against perpetuities,®® are discussed infra § 71. 

§ 44. The Statutory Period 

Particular matters with respect to the period dur¬ 
ing which the suspension of alienation or ownership 
or the postponement of vesting is permitted under 
the statutes are discussed infra §§ 45-48. 

Examine Pocket Parts for later cases. 

§ 45. -Measurement 

a. Lives in being 

b. Terms of fixed duration 

c. Terms of indefinite duration 


d. Additional period of minority 

e. Subordinate measures of the period 

f. Circumstances at creation of limitation 

as affecting measurement 

a. Lives in Being 

(1) In general 

(2) What lives may measure period 

(3) Minorities 

(4) Parts of lives 

(1) In General 

Except where an additional period of minority is per¬ 
mitted or where an alternative or additional term of 
years is authorized, the time for which alienability or 
ownership of interests within the scope of the statute 
may be suspended or their vesting postponed is only dur¬ 
ing the continuance and until the termination of not more 
than the number of human lives, in being at the creation 
of the interest or estate, prescribed by the statute. 

Except only in those instances in which an addi¬ 
tional period of minority is permitted, and except in 
those jurisdictions in which an alternative or ad¬ 
ditional fixed term of years is authorized, the time 
for which alienability or ownership of interests with¬ 
in the scope of the statute may be suspended or 
their vesting postponed is only during the continu¬ 
ance and until the termination of not more than the 
number of human lives, in being at the creation of 
the interest or estate, prescribed by the statute,®® 
or, when the statute does not restrict the number, of 


53- Ky.—Trosper v. Shoemaker, 22t 
S.W.2d 176, 312 Ky. 344. 

48 C.J. p 1004 note 78. 

54. U.S.—^Hadley v. Rinke, D.C.N.T., 
39 F.Supp. 207. 

Ariz.—^Lowell v. Liowell, 240 P. 280, 
29 Ariz. 138. 

N.T.—Bishop V. Bishop, 179 N.B. 391, 
258 IT.T. 216, 80 A.L..R. 1198— 
Carrier v. Carrier, 123 N-E. 135, 
226 N'.T. 114—^Bankers Trust Co. v. 
Topping, 41 lSr.Y.S.2d 736, 180 Misc. 
596—In re Morrison's Estate, 18 N. 
Y.S.2d 235. 173 Misc. 503—In re 
Hart's Estate, 15 K.T.S.2d 318, 172 
Misc. 453, reversed on other 
SroTinds In re Hart's Will, 28 N.Y. 
S.2d 781, 262 App.Div. 190, appeal 
granted 44 N.E.2d 620, 289 N.Y. 
646—^Waxson Realty Corporation 
V. Rothschild, 241 N.Y.S. 689, 229 
App,Div. 302, reargument denied 
243 N.Y.S. 158, 230 App.Div. 704, 
reversed on other grounds 174 N.EL 
700, 255 N.Y. 332. 

“The rule against perpetuities and 
restraints on alienation is one of 
high public policy.”—^Ford v. Yost, 
186 S.W.2d 896, 899, 299 Ky. 682, 162 
A.Ii.R. 149. 

55. IT.S,—Hadley v. Rinke, H.C.N.T., 
39 F.'Supp. 2Q7. 

5 & N.Y.—In re IMorrison's Estate, 
18 N.Y.5.2d 23S, 173 Misc. 503. 


57. N.Y.—Waxson Realty Corpora-' 
tion V. Rothschild, 241 N.Y.S, 589, 
229 App.Div, 302, reargument de¬ 
nied 243 N.Y.S. 158, 230 App.Div, 
704, reversed on other grounds 174 
N.E. 700, 255 N.Y. 332. 

Right to assert rule or statute gen¬ 
erally see infra §§ 80, 81. 

Agreement of beneficiaries 

The statute against perpetuities 
can no more be violated by agree¬ 
ment of beneficiaries of testamentary 
disposition than by testamentary di¬ 
rections.—^In re Morrison's Estate, 18 
N.Y.S.2d 235, 173 Misc. 503. 

XTse of nonresidents’ money 

Policy cannot be evaded by pur¬ 
chasing realty with nonresidents* 
moneys.—Bishop v. Bishop, 179 N.E. 
391, 258 N.Y. 216, $0 A.D.R. 1198. 

58. N.Y.—Carrier v. Carrier, 123 N. 
E. 135, 226 N.Y. 114—In re* Morri¬ 
son's Estate. 18 N.Y.S.2d 235, 173 
Misc. 503. 

3>esire of all benefidaxies to carry 
out wishes of testatrix could not pre¬ 
clude adjudication that testamentary 
trust was invalid because it created 
an unlawful suspension of power of 
alienation by providing for a trust 
which might continue for more than 
two lives in being at death of tes¬ 
tatrix,—In re Mallouk's Will* 91 N. 
|Y.S.2d 306, 195 Misc. 996, modified on 
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other grounds 96 N.Y.a2d 367, 276 
App.Div. 1098. 

Pailure to assert invalidity 

Failure of adult beneficiaries who 
would profit thereby to assert inva¬ 
lidity of testamentary trust provi¬ 
sions on ground of violation of rule 
against perpetuities would not pre¬ 
clude court from adjudicating any 
existing invalidity.—In re Skitt's 
Will, 91 N.Y.S. 2d SI, affirmed 98 N.Y. 
S.2d 421, 277 App.Div. 906. 

59. Matter of nomenclature 
“This ... is a mere matter of 

nomenclature, of no importance. 

. . , The question is whether 

there are not also other limitations 
[than those restricting suspension of 
the power of alienation^, call them 
what you may.”—^In re Wilcox, 87 N. 
E. 497* 194 N.Y. 288, 299. 

60. U.S.—Gerin v. McDonald* CC.A, 
■S.D., 64 F.2d 394. 

Mich.—In re Dingler's Estate, 29 N. 
W.2d 108, 319 Mich. 189—De Buck 

V. Bousson, 294 N.W. 135, 295 Mich. 
164—^Van Tyne v. Pratt, 289 N.W. 
275, 291 Mich, 626—^Doomis v. Dar- 
amie, 282 N.W. 876, 286 Mich. 767 
—^Richards v. Stone, 278 N.W. 657, 
283 Mich. 485. 

Minn,—Peterson v. Peterson, 23 N: 

W. 2d 580, 222 Minn. 208. 

I N.Y,—Guaranty Trust Co, of N. T. 
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any lives so in being,6^ or for a shorter period,®- 
or until the happening of some more proximate 
event.®^ A suspension of alienation or ownership 


or a postponement o£ vesting which cannot exceed 
the statutory period is valid,but a limitation which 
may exceed the statutory period is invalid.®® 


V. X. T. Trust Co., 74 X.E.2d 232. 
297 XT. 45—In re Halsey’s Will. 
36 X.E.2d 01, 2SG XT. 154—In re 
Gorham’s Will, 2S XE.2d SSS. 2<S3 
X.T. 299, reargument denied 20 X. 
E.2d 65S, 2S4 XT. 579—In re Hall’s 
Will, 92 XT.3.2d GOl, 2 76 App. 
Div. 74—In re Bardol’s Will, 4 X. 
T.S.2d 795, 253 App.Div. 49S, 251 
App.Div. 647, afllrmed 16 XE 2d 
96. 27S XT. 543—In re Grace’s Es¬ 
tate, 24S XT.S. 543, 232 App.Div. 
76, affirmed In re Grace, ISj X.E. 
712, 261 XT. 502—Waxson Realty 
Corporation v. Rothschild, 24,3 X. 
T.S. 15S, 230 App.Div. 704, reversed 
on other grounds 174 X.E. 700, 255 
XT. 332—Vail v. Vail, 7 Barb. 226, 
reheard 10 Barb. 69—In re Lavan- 
burg’s Estate, 94 X.T.S.2d 216, 197 
Misc. 237—In re Mallouk's Will, 01 
XT.S.2d 30G. 195 Misc. 996, modi¬ 
fied on other grounds 96 X.T.S.2d 
367, 276 App.Div. 109S—In re Gold¬ 
stein’s Estate, S7 X'.T.S.2d 11, 194 
illisc. 903—In re Bay’s Will, 36 
XT.S.2d 316, 178 Misc. 737—In re 
CraJvOW’s Estate, 32 X-T.S.2d 832, 
177 Misc. 1034—^Bankers Trust Co. 
V. Firth, 31 XT.S.2d SS9, 177 Misc. ; 
797—In re Sehutz’s Will, 30 X.T.S. i 
2d 8S7, 177 Misc. 477—In re Camp¬ 
bell’s Will, SO XT.S.2d 725. 177 
Misc. 426—In re Oppenheim's Will, 
24 XT.S.2d 599, 175 Misc. 634— 
In re Brown’s Will, 20 N.Y.S.2d 
905, 174 Misc. 346—In re Morri¬ 
son’s Estate, IS X.T.S,2d 235, 173 
Misc. 503—In re Bound’s Estate, 
13 X‘.T.S.2d ITS, 171 Misc. 591— 
In re Chapman's Will, 9 X.T.S.2d 
520, 169 Misc. 1035—In re Osborn’s 
Will, 6 XT.S.2d 903, 169 Misc. 54 
—In re Herts’ Estate, 1 X.T.S.2d 
528, 165 Misc. 738—In re Froman’s 
Estate, 300 XV.S. 1088, 165 Misc. 
400—In re Xiles’ Will, 29S X.T.S. 
727, 164 Misc. 328—Stillman’s Es¬ 
tate, 291 X’.Y.S. 701, 161 Misc. 315 
—^In re Moore’s Estate, 279 X.T.S, 
SI9, 155 Misc. 471, affirmed In re 
Moore's Will, 290 K.T.S. 146, 248 
App.Div. 738—In re Von Deilen's 
Will, 278 XT.S. 6S0, 154 Misc. 877 
—la re Tully’s Estate, 273 XT.S. 
876, 152 Misc. 64—In re De Foresf's 
Estate, 263 X.T.S. 135, 147 Misc. 4 
■—In re Kipp’s Estate. 251 X.T.S. 
721, 140 Misc. 195—In re Carples’ 
Estate, 250 X.T.S. 6S0, 140 Misc. 
459—In re Farrell’s Will, 244 XT. 

S. 183, 137 Misc. 660—In re Brun- 
drett’s Estate, 240 XT.S. 220, 135 
Misc. 574—In re Manning’s Will, 
234 XT.S. 109. 133 Misc. 695, af¬ 
firmed 235 XT.S. 835, 227 App.Div. 
644, affirmed 170 X.E. 135, 252 X 

T. 540—In re Xeilson’s Will, 88 X 
Y.S.2d 670—In re Christatos* Es¬ 
tate, 81 X.T.S.2d 206—In re Teve’s 


Will, 7S X.T.S.2d 8—In re Grace's 
Estate, 73 XY.S.2d 200—In re Ma- 
cy’s Estate, 72 X.T.S.2d 481—In re 
Borneman’s Estate, 68 X.T.S.2d 
35S—In re Smith's Will, 67 XT.S. 
2d 330—In re Urls’ Estate, 67 X. 
T.S.2d 257—In re Irving Trust Co., 
62 XT.S. 2d 447—In re Leveen’s 
Will, 55 XT.S.2d 29S—In re Ry¬ 
an's Will, 52 XY.S.2d 502—In re 
Xev,' Rochelle Trust Co., 50 X.T.S. 
2d 602—In re Houghton’s Will, 48 
XT.S.2d DOS—^Xew England Trust 
Co. V. Wilcox, 41 X.T.S.2d 527, af¬ 
firmed 48 XT.S.2d 557, 267 App. 
Div. 976—In re Eebee, 40 X.T.S.2d 
148—Van Wagenen v. Fox, 22 X-T. 
S.2d 803—In re Munger, 22 X.T.S. 
2d 187. 

48 C.J. p 1004 note SI. 

61. Cal.—Sheean v. Michel, 57 P.2d 
127, 6 Cal.2d 324—In re Lux, 85 P. 
147, 149 Cal. 200—In re Sahlen- 
der's Estate, 201 P.2d 69, 89 Cal. 
App.2d 329. 

Mont.—In re Hartwig’s Estate, 175 
P.2d 178, 119 Mont. 359. 

Okl.—Malone v. Herndon, 168 P.2d 
272, 197 Okl. 26—In re Street’s 
Estate, 2S0 P. 413, 138 Okl. 115. 
S.D.—Higgins v. Higgins, S.D., 20 'X. 

W.2d 523, 71 S.D. 17. 

Duration, of lives in being, and not 
merely time alone, is ultimate meas-, 
ure of period of suspension-—In re 
Hartwig's Estate, 175 P.2d 178, 119 i 
Mont. 359. I 

62. Cal.—^In re Lux, 85 P. 147, 149 
Cal. 200. 

XT.—In re Sisk’s TVill, 96 XY.S.2d 
237—Hawley v. James, 16 Wend. 
61. 

63. X.T.—Everitt v. Everitt, 29 XT- 
39. 

64- Cal,—^In re Harrison's Estate, 70 
P.2d 522, 22 Cal.App.2d 28. 

Ky.—Camhron v. Pottinger, 193 S. 

W.2d 412, 301 Ky. 768. 

Mich.—In re Dingler’s Estate, 29 X. 

W.2d 108, 319 Mich. 189. 

Minn.—Peterson v. Peterson, 23 X. 

W.2d 580, 222 Minn. 208. 

XT.—In re Hall’s Will, 93 XT.S. 
2d 601, 276 App.Div. 74—In re 
Niles’ Will, 298 X.T.S. 727, 164 
Misc. 328—In re Smith’s Estate. 
271 X'.T.S. 356, 150 Misc. 261—In re 
Cronin’s Will, 264 XT.S. 364, 147 
Misc. 611—^In re Hutchins’ Estate, 
239 XT.S. 717, 136 Misc. 270— 
In re Levi’s Will, 68 X.T.S.2d 846. 
Where the absolute foe vests with¬ 
in or at the end of the statutory pe¬ 
riod, the limitations are valid. 

Minn.—^Peterson v. Peterson, 23 X. 
W.2d 580, 222 Minn. 208. 
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Mont.—In re Murphy’s Estate, 43 P. 

2d 233, 99 Mont. 114. 

XT.—In re Abbott’s Estate, 61 XT. 
S.2d 574, 187 Misc. 394—In re Fish¬ 
er's Estate, 5 XY.S.2d 320, 168 
Misc. 132. 

S.D.—Higgins v. Higgins, 20 X.W.2d 
523, 71 S.D. 17. 

65. Ky.—Trosper v. Shoemaker, 227 

S. W.2d 176, 312 Ky. 344—Holoway 

V. Crumbaugh, 121 S.W.2d 924, 275 
Ky. 377. 

Mich.—^De Buck v. Bousson, 294 X. 

W. 135, 295 Mich. 164. 

XT.-In re Halsey’s Will, 36 XE.2d 
91, 286 X.T. 154—In re Gorham's 
Will, 28 X.E.2d SSS, 283 XT, 399, 
reargument denied 29 X.E.2d 658, 
284 XT. 579—In re Eveland’s Will, 
16 XT.S.2d 737, 258 App.Div. 432, 
modified on other grounds 29 XE. 
2d 471, 284 XT. 64—In re Grace’s 
Estate, 248 XT.S. 543, 232 App.Div. 
76, affirmed In re Grace, 185 X.E. 
713, 261 X.T. 502—Waxson Realty 
Corporation v. Rothschild, 241 X. 

T. S. 5S9, 229 App.Div. 302, rear¬ 
gument denied 243 XT.S. 158, 230 
App.Div. 704, reversed on other 
grounds 174 XE. 700, 255 X.T. 332 
—In re Lavanburg's Estate, 94 X. 
T,S.2d 216, 197 Misc. 237—In re 
Crakow’s Estate, 32 XT.S.2d 832, 
177 Misc. 1034—In re Niles* Will, 
298 XT.S. 727. 164 Misc. 328—In 
re Moore's Estate, 279 XT.S. 819, 
155 Misc. 471, affirmed In re 
Moore’s Will, 290 XT.S. 146, 248 
App.Div. 738—In re Tully’s Estate, 
273 X.T.S. 876, 152 Misc. 64—In re 
Lewis’ Estate, 266 X.T.S. 217, 147 
Misc. 857, affirmed 268 XT.S. 843, 
240 App.Div. 938—In re Kipp’s 
Estate, 251 X.T.S. 721, 140 Misc. 
195—In re Brundrett’s Estate, 240 
X'.T.S. 220, 135 Misc. 574—Oliver 
V. Wells, 236 X.T.S. 595. 134 Misc. 
893, affirmed 243 X'.T.S. 328, 229 
App.Div. 356, affirmed 173 XE. 676, 
254 XT. 451—In re Teves’ Will, 
78 X.T.S. 2d 8—In re Uris’ Estate, 
67 X^.T.S.2d 257—In re Schubert’s 
Will. 64 XY.S,2d 594—In re Le¬ 
veen’s Will, 55 XT.S.2d 298—In re 
New Rochelle Trust Co.. 50 XT.S. 
2d 602—In re Bebee, 40 XT.S.2d 
148. 

More ah&’SL permitted number of lives 

X.T.—^In re Lawton’s Estate, 20 X.T. 
S.2d 578, 173 Misc. 1059—^Francis 
V. Wesson, 6 X.T.S.2d 401, 168 
Misc. 676—In re X'elson’s Will, 88 

X. T.S.2d 670—In re Christatos’ Es¬ 
tate, 81 X'.T.S.2d 206—In re Macy’s 
Estate, 72 XT.S.2d 481—In re 
Borneman’s Estate, 68 X.T.S.2d 
358—In re Houghton’s Will, 48 X. 

Y. S.2d 908—In re Munger, 22 XT. 
S.2d 187. 
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Devise to a class. The devise of a life estate to a 
class collectively has been held to create an estate 
for one life only, that of the last or longest liver of 
the class, and is to be so taken in determining the 
period of suspension of the power of alienation.®® 
It has also been held, however, that a devise during 
the life of the longest liver of two or more desig¬ 
nated persons in being constitutes a devise for two 
or more lives in being and that the life of the 
longest liver of several designated persons, by the 
duration of which a term of suspension or post¬ 
ponement is measured, is equivalent to the number 
of lives of the persons so designated.®® 

(2) What Lives Alay Measure Period 

(a) In general 

(b) Existence at creation of estate 

(c) Designation 

(a) In General 

The lives by which a period of suspension of alien¬ 
ability or ownership or of postponement of vesting is 
measured may be those of any persons. 

The lives by which a period of suspension of 
alienability or ownership or of postponement of 


vesting is measured may be those of any persons,®® 
whether'^® or not*^ beneficiaries of the limitation, 
including total strangers to the objects thereof.*- 

Lives of domestic animals, A testamentar}" trust 
limited on the lives of one human being and a num¬ 
ber of domestic animals has been held void.'^® 

(b) Existence at Creation of Estate 

The life or lives by whose continuance or termina¬ 
tion a suspension of alienability or ownership or a post¬ 
ponement of vesting may be measured must be in being 
at the creation of the estate. 

The life or lives by whose continuance or termina¬ 
tion a suspension of alienability or o\\Tiership or a 
postponement of vesting may be measured must be 
in being at the creation of the estate,such as at 
the time of the creation of a trust inter vivos,'*^ or, 
in the case of a will, at the time of the testator’s 
death.'*® 

Unborn persons. In accordance with this rule, any 
limitation under which there might result a suspen¬ 
sion or postponement during the lifetime of, or until 
the attainment of a prescribed age by, a person un¬ 
born and not in being at its creation,'*^ as a child"® 


•66. Midi.—^Pelt v. Methodist Educa¬ 
tional Advance, 225 yC.'W. 545, 247 
Mich. 168—^Kemp v. Sutton, 206 N. 
W, 366, 233 Mich. 249—Truitt v. 
Battle Creek, 171 N.W. 338, 205 
Mich. 180—Woolfitt v. Preston, 169 
K.W. 838, 203 Mich. 502. 
Tiimitations to classes under com¬ 
mon law see supra § 16. 

67. Wis.—In re Harrin^on, 125 N. 
W. 9S6, 142 Wis. 447, 

68. Wis.—^In re Harrington, supra. 
Number of beneficiaries dying with¬ 
in statutory period as immaterial 
see infra § 47. 

69- IST.T.—^Kahn v. Tierney, 120 N. 
Y.S. 663, 135 App.Div. 897, affirmed 
94 N.E. 1095, 201 N.T. 516—In re 
Harrison's Estate, 273 N.T.S. 981, 
152 Misc, 234. 

48 C.J. p 1004 note 86, p 1005 notes 
87-89. 

70. Wis.—In re Harrington, 125 N. 
W. 986, 142 Wis. 447. 

48 C.J. p 1005 note 87, 

Beneficiary marrying in defiance of 
codicil 

Under will creating separate trusts 
for each of three granddaughters, 
life of granddaughter who married 
in defiance of codicil was a measur¬ 
ing life in determining application of 
statute against perpetuities.—^In re 
Potter’s Estate, 65 N.Y.S.2d 210. 

71 . N.T.—^In re Harrison's Estate, 
273 N.T.S, 981, 152 Misc. 234. 

48 aj. p 1005 note 88. 

Dispositions and beneficiaries within 
statutory period as not r^tricted 
see infra § 47. 


72. N.T.—Kahn v. Tierney. 120 N.T. j 
S. 663, 135 App.Div. 897, affirmed ^ 
94 N.E. 1095, 201 N.T. 516—In re 
Harrison's Estate, 273 N.T.S, 981, 
152 Misc. 234. 

73. N.T—In re Howells' Estate, 260 
N.T.S. 598, 145 Misc. 557, modified 
on other grounds 261 N.T.S. 859, 
146 Misc. 169. 

74. Ky.—Trosper v. Shoemaker, 227 
'S.W.2d 176, 312 Ky. 344. 

Mich.—De Buck v. Bousson, 294 N.W. 
135, 295 Mich. 164—Bateson v. 

Bateson, 293 N.W. 705, 294 Mich. 
426. 

Mont.—^In re Hartwig's Estate, 175 
P.2d 178, 119 Mont. 359. 

N.T.—In re Green's Will. 60 N.T.S. 
2d 705, 187 Misc. 434—In re Tris- 
chett's Will, 54 N.Y.S.2d 280, 184 
Misc. 599, opinion supplemented 57 
N.T.S.2d 394, 185 Misc. 933, af¬ 
firmed 59 N.T.S.2d 631, 270 App. 
Div. 767—^In re Copp's Estate, 29 
N.Y.S.2d 214, 176 Misc. 777—In re 
Holthausen's Will, 26 N.Y.S.2d 140, 
175 Misc. 1022—In re Tuck’s Es¬ 
tate, 300 N.T.S. 1132, 165 Misc. 
346. 369, affirmed In re Tuck's 
Will, 11 N.T.S.2d 226, 256 App.Div. 
971, affirmed 23 N.E.2d 635, 281 
N.T. 697—^In re Wickham’s Will, 
249 N.T.S. 148, 139 Misc. 729—^In 
re Teve’s Will, 78 N.T-S.2d 8— 
In re Irving's Estate, 74 N.Y.S.2d 
IgS—In re Ryan’s Will, 52 N.T.S. 
2d 502—In re New Rochelle Trust 
Co., 50 N.Y.S.2d 602. 

48 C.J- p 1005 note 90. 

I Circumstances at creation of estate 
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as affecting measurement see in¬ 
fra subdivision f of this section. 

75. N.T.—In re Milhau's Estate, 271 
N.T.S. 214, 151 Misc. 2S3. 

76. N.T,—^In re Manson's Estate, 88 
N.Y.S.2d 95, 194 Misc. 072—In re 
Kerwin’s Will, 202 N.T.S. 273, 161 
Misc. 364—In re Milhau’s Estate, 
271 N.T.S. 214, lol Misc. 2SS—In 
re Piggott’s Estate, 267 N.T.S. 
495, 149 Misc. 414—In re Lewis' 
Estate, 266 N.T.S. 217, 147 Misc. 
857, affirmed 268 N.T.S. 843, 240 
App.Div. 938—In re Carmody’s 
Will, 300 N.T.S. 1299. 

77. N.T.—In re Manson's Estate, 88 
N.Y.S.2d 95. 194 Misc. 972—In re 
Trischett’s Will, 54 N.T.S.2d 280, 
184 Misc. 599, opinion supplement¬ 
ed 57 N.T.S.2d 394, 185 Misc. 933, 
affirmed 59 N.T.S.2d 631, 270 App. 
Div. 767—In re MacIntiTe's Estate, 
32 N.T.S.2d 526, 177 Misc. 833— 
In re Tuck’s Estate, 300 N.T.S. 
1132, 165 Misc. 346, 359, affirmed In 
re Tuck's Will. 11 N-T.S,2d 226. 
256 App.Div. 971, affirmed 23 N. 
E.2d 535, 281 N.T. 697—In re Pig¬ 
gott’s Estate, 267 N.T.S. 495, 149 
Misc. 414—^In re Ryan's Will, 52 
N.T.S. 2d 602, 

48 C.J. p 1006 notes 93, 94* 

**A life not in being when the will 
speaks is not a life by which the 
duration of an estate created there¬ 
by may be lawfully measured.”— 
Seitzs V. Faversham, 98 N.E. 385, 386, 
205 N.T. 197—In re Green’s Will, 60 
|N.Y.S.2d 705, 707, 187 Misc. 434. 

78. N.T.—In re Lyons’ Will, 2 N.E. 
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or surviving spouse'^^ of a living person, is illegal 
and the attempted suspension or postponement dur¬ 
ing the lifetime of such person is void. 

Children en vcnfrcs scs meres. For the purposes 
of statutes relating to suspensions and postpone¬ 
ments, a child en ventre sa mere at the time of the 
creation of the estate, and afterward born alive, is 
considered as a life then in being.^o 

(c) Designation 

The lives by which a period of suspension of alienabili¬ 
ty or ownership or of postponement of vesting must be 
indicated in the instrument creating the limitation. 

While it is essential that the lives by which a pe¬ 
riod of suspension of alienability or ownership or 
of postponement of vesting be indicated in the in¬ 
strument creating the limitation,®^ in such manner 
as to be capable of ascertainment,®- and a suspension 
or postponement for ^^the time prescribed by the 
statute governing perpetuities’^ is insufScient,®^ it 
is not necessary that the measuring lives be express¬ 


ly designated as such;®^ the term may be ascer¬ 
tained from the nature of the limitation when the 
latter is such as to effect a necessary restriction or 
termination of the period, and, accordingly, if the 
purpose of a limitation which effects a suspension or 
postponement must, in its nature, be accomplished 
during the life of ascertainable persons in being, the 
duration thereof is sufficiently designated.®® The 
lives may, however, be expressly designated,®^ ei¬ 
ther by naming the persons in particular,®® or by 
limiting the estate on the first life or lives that shall 
fall in a class of several individuals;®® and the lives 
may be designated as those of persons answering a 
certain description,®® as the youngest child or chil¬ 
dren, living at the creation of the estate, of a desig¬ 
nated person.®! 

The ascertainment of a second life may be post¬ 
poned until the expiration of the first, if provision 
is duly made for the positive ascertainment of such 
person at that time,®^ provided the person whose 


2d 628, 271 N.Y. 204—In re Green’s 
Will, 60 ^r.T.S,2d 705» 1S7 Uisc. 434 
—In re MacInO're’s E.state, 32 N. 
y.S.2d 526. 177 Misc. SSS—In re 
Wickham’s Will, 249 X.T.S. 14S. 
139 ISIise. 729—Manufacturers 
Trust Co. V. Searles, 68 N.T.S.2(i 
$33. 

48 C.J. p 1005 note 93. 

Possibility of issue see infra § 48. 
Rule applied to execution of power 
see infra § 46. 

Xncome to surviving grand cliildren 
Bequest directing division of es¬ 
tate into equal parts and payment of 
income from respective parts to par¬ 
ticular children for life, and on death, 
of each directing farther division of 
respective parts into shares and, as 
to surviving grandchildren, applica¬ 
tion of income from respective 
shares to their use during their re¬ 
spective lives with remainders over 
was held invalid as to disposition of 
shares after deaths of primary life 
beneficiaries because of possibility 
that trust might continue during life 
of child not in being at time of tes¬ 
tatrix' death.—In re Byons' Will, 2 
N.E.2d 628, 271 N.Y. 204. 

*19. K.Y.—In re Trotter’s Estate, 23 
K.Y.S.2d 1007, 175 Misc. 356. 

48 C.J. p 1005 note 94. 

Secondary life estate to ssxviving 
spouse of life tenant 
M.Y.—'In re Hanson’s Estate, 88 H. 
T.S.2d 95, 194 Misc. 972—In re 
Copp’s Estate, 29 N.y.S.2d 214, 
17$ Misc. 777. 

Hacceeding life estate to wife or wid¬ 
ow of beneficiary 

(1) A provision in will granting a 
succeeding life estate to a wife or 
widow of an income beneficiary under 
will may contemplate a person not] 


in existence at time of testator’s 
death and, therefore, is an invalid 
suspension of alienation, unless there 
is a person in existence at time of 
the making of the will who is in¬ 
tended by testator to receive the 
gift.—^In re Trotter’s Estate, 23 N.Y. 
S.2d 1007, 175 Misc. 356. 

(2) i:\Tiere will created trust for 
brother of testator after life estate 
for his mother and brother was not 
married at time of execution of will 
and did not marry until after death 
of testator, testamentary benefit for 
brother's widow was ineffecti\"e as in 
violation of the rule against perpetu¬ 
ities.—In re Schluechterer’s Estate, 
90 X.Y.S.2d 867. 

80. N.Y.—^In re Holthausen’s Will, 
26 N,Y.S.2d 140, 175 Misc. 1022— 
In re Backer’s Estate, 266 N.Y.S. 
47. 148 Misc. 318—In re Carmody's 
Will, 300 N.Y.S. 1299. 

45 C-J. p 1005 note 96. 

81. N.Y.—Bindrim v. Ullrich, 73 N. 
T.S. 239, 64 App.Div. 444, appeal 
dismissed 65 N.E. 1114, 173 N.Y. 
587. 

48 C.J. p 1005 note 97. 

82. Minn.—Simpson v. Cook, 24 
Minn. ISO. 

N.Y.—Everitt v. Everitt, 29 N.Y. 39. 
Wife of first beneficiary 

Where testatrix by will placed 
portions of residuary estate in trust 
to be held during life of designated 
nephew and his wife with income 
to use of the nephew and on his 
death to use of wife during her life, 
trust was validly limited on two 
lives in being at date of testatrix’ 
death, and hence was not invalid as 
attempting to limit trust on life of 
a person who might not be in exist-^ 
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ence at testatrix* death.—^In re Irv¬ 
ing’s Estate. 74 N.y.S.2d 165. 

83. N.Y.-—Matter of Fisher, 8 N.Y.-S. 
10. 2 Conn.Surr. 75, 77. 

48 C.J. p 1005 note 99, 

84. Cal.—In re Hendy, 50 P. 753, 
118 Cal. 656. 

48 C.J. p 1005 notes 2, 3. 

85. N.Y.—Hopkins v. Kent, 40 N.E. 
4, 145 N.Y. 363—In re Smith, 30 N. 
E. 130, 131 N.Y. 239. 27 Am.S.R. 
5S6. 

86. Cal.—In re Hendy, 50 P. 753, 118 
Cal. 656. 

48 C.J. p 1005 note 3. 

87. N.Y.—In re Irving's Estate, 74 
N.Y.S.2d 165. 

48 C.J. p 1005 notes 5, 6. 

88. N.Y.—Bindrim v. Ullrich, 72 N. 
Y.S. 239, 64 App.Div. 444, appeal 
dismissed 65 N.E. 1114, 173 N.Y. 
587. 

48 C.J- p 1005 note 5. 

89. N.Y.—Bindrim v. Ullrich, supra. 
48 C.J. p 1005 note 6, 

90. N.Y.—Van Cott v. Prentice, 16 
N.E. 257, 104 N.Y. 45. 

48 C.J. p 1006 notes 8, 9. 

91. N.Y.—^Van Cott v. Prentice, su¬ 
pra. 

48 C.J. p 1006 note 8. 

9SL N.Y.—^Van Cott v. Prentice, su¬ 
pra. 

48 C.J. p 1006 note 9. 

Stated otherwise 

In applying the statutory permissi¬ 
ble period to duration of a trust, it is 
allowable to determine the second 
measuring life at the end of the first 
life as long as the measuring lives 
are of persons in being at testator's 
death.—^lu re Fairchild's Estate, 81 
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life is so designated must necessarily be one who was 
in being at the time of the creation of the estate.^^ 

Alternative lives. The persons by whose lives 
a period of suspension or postponement is to be 
measured may be designated in the alternative, on 
a condition which must happen, if at all, at or be¬ 
fore the time at which such lives begin to measure 
the period.^^ 

(3) Minorities 

As a general rule a period of minority is considered 
the equivalent of a life rather than a fixed period of 
years in measuring a period of suspension or postpone¬ 
ment. 

Except when a contrary intention appears, a pe¬ 
riod of minority during which a suspension or post¬ 
ponement is directed to continue is not to be con¬ 
sidered as a term of years equal to the possible dura¬ 
tion of such minority,^5 is the equivalent of a 
life,9® within the meaning of the statutes restricting 
the length of time for which such suspensions and 
postponements may continue, inasmuch as, discussed 
infra § 70, the law reads into a limitation for such 
a period the alternative condition that the period 
shall terminate if the life of the minor should end 
before the expiration of his minority; and, there¬ 
fore, a suspension or postponement during a minori¬ 
ty does not admit of a further suspension or post¬ 
ponement where such additional period would be 
invalid if the preceding period were measured by a 
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life.®'^ Accordingly, a suspension or postponement 
for the minorities of one®^ or two persons, or for 
one life and one minority,i does not violate a stat¬ 
ute restricting the duration of the period to that of 
two lives, provided such persons are in being at the 
creation of the estate, a requirement discussed supra 
subdivision a (2) (b) of this section; but, except in 
certain cases, involving real estate or chattels real, 
in which an additional period of minority is permitted 
by statute, as considered infra subdivision d of this 
section, an attempted suspension or postponement 
for the minorities of more than two persons,- or for 
a life and more than one minority,^ or for a minori¬ 
ty and more than one life,^ violates such a statute, 
inasmuch as it may continue longer than the dura¬ 
tion of the lives of two persons, unless an earlier 
termination at the end of a proper period is also 
directed.5 However, a term continuing for the 
minorities of two persons and then for the life of 
one of them is unobjectionable.® 

(4) Parts of Lives 

A part of a life is regarded as a life, within the 
meaning of statutes relating to suspensions and post¬ 
ponements. 

A part of a life is regarded as a life, within the 
meaning of statutes relating to suspensions and 
postponements.'^ Any period within a designated 
life may be selected,® and so a suspension or post- 


ir.Y.S,2d 111, affirmed 88 ]Sr.T.S.2d 
246, 275 App.Div. 705. 

93. IST.Y.—In re CipoUa, 1 N‘.Y.S.2d 
8, 165 Misc. 498. 

48 C.J. p 1006 note 9. 

Identity of remainderman 

A testamentary plan of disposition 
Involves a suspension of absolute 
power of alienation where identity 
of remaindermen cannot be ascer¬ 
tained until termination of interven¬ 
ing life estates, and remaindermen 
may include one or more persons not 
in being at time of testator's death, 
as respects validity of testamentary 
plan of disposition under statute.— 
In re Oipolla, 1 N.Y.S.2d 8, 165 Misc. 
498. 

94. Isr.Y. —^In re Fairchild's Estate, 
81 N.Y.S.2d 111, affirmed 88 N.Y. 
S.2d 246, 275 App.Div. 705. 

48 -C.J. p 1006 note 11. 

C3*ifts over, if second, life beneficia¬ 
ry predeceased first life beneficiary, 
which occurred, were not in viola¬ 
tion of statute against perpetuities, 
^In re Gambrill’s Will, 238 N.Y.S. 
554, 135 Misc. 616. 

95. K.Y.—Matter of l»ally» 121 N.Y. 
G. 467, 136 App.Biv, 761, affirmed 
92 lSr.E. 1089. 198 N.Y. 608. 

48 C.J. p 1906 note i4. 


Additional term of minority see in- | 
fra subdivision d of this section. 
Suspension or postponement for fixed 
term invalid see infra subdivision 
b of this section. 

96- N.Y.—In re Cavanaugh's Will, 
95 N.Y.S.2d 383—In re Suffolk 
County Trust Co., 65 N.Y.S.2d 243. 

48 C.J. p 1006 note 15. 

97- N.Y,—Savage v. Burnham, 17 N. 
Y. 561. 

4S C.J. p 1007 notes 23-25. 

98. N.Y.—In re Cavanaugh's Will, 
95 N.Y.S.2d 383. 

48 C.J. p 1006 note 18. 

99. Mich.—Toms v. Williams, 2 N. 
W. 814, 41 Mich. 552. 

48 C.J. p 1006 note 19. 

1- Mich.—^Palms v. Palms, 86 N-W. 

419, 68 Mich. 355. 

48 C.J. p 1006 note 20. 

2. N.Y.—In re Horner, 143 N.E. 
655, 237 N.Y. 489. 

48 C.J. p 1007 note 23. 

3. N.Y.—Matter of Xkmglass, 198 N. 
Y.S. 792, 120 Misc, 193. 

48 C.J. p 1007 note 24. 

4. N.Y.—Matter of Moore, 199 N. 
Y.S. 790, 120 Misc. 825- 

j 48 C-J. P 1007 note'25. 
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5. N.Y,—^In re Suffolk County 

Trust Co., 65 N.Y.S.2d 243. 

48 C.J. p 1007 note 25. 

Possibility of exceeding statutory 
period see infra § 48. 

Subordinate measures of statutory 
period see infra subdivision e of 
this section. 

6. N.Y.—Benedict v. Webb, 98 N.Y- 
460—^Hayden v. Sugden, 98 N.Y.S. 
681, 48 Misc, 108. 

Beason. for rule 

The minority of a given individual 
and the remainder of his life is a 
single life, and accordingly the term 
cannot continue beyond the duration 
of two lives.—^Benedict y. Webb, 98 
N.Y. 460—^Hayden v. Sugden, 96 N. 
Y.S. 681, 48 Misc. 108. 

7. N.Y.—^In re Perelman's Estate, 
266 N.Y.S. 584, 148 Misc. 966—In 
re Burling's 3Eistate, 266 N.Y.S. 
482, 148 Misc. 835. 

I 48 C.J. p 1007 notes 30-39. 

! Subordinate measures of statutory 
period see infra subdivision e of 
this section. 

8. Iowa,—Meek v. Briggs, 54 N.W. 
456, 87 Iowa 610, 43 Am.S.R. 410. 

N.Y.—Thomas' Estate, Tuck-Surr. 
367- 
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ponement to continue until one® or two^® designated 
living persons, or any other number of persons not 
greater than the number of lives specified by the 
statute,shall attain any specified age does not 
violate such statute, since the limitation is construed 
as terminating on his or their death before reaching 
such age, unless the contrary intention appears, as 
discussed infra § 70; and, similarly, a suspension 
or postponement until a designated living person 
shall marry is unobjectionable,^® the period termi¬ 
nating on his dying unmarried.^3 However, an at¬ 
tempted suspension or postponement which may con¬ 
tinue until more than two persons shall have ar¬ 
rived at a designated age,^*^ or shall marry, or 
until the termination of more than one life and then 
until another person arrives at a specified age,^® is 
void under a statute restricting the duration of the 
suspension or postponement to that of two lives, in¬ 
asmuch as the term thereof may be longer than that 
permitted, unless, as discussed infra subdivision e 
of this section, an earlier termination at the end of 
a proper period is also directed. 


■ b. Terms of Fixed Duration 

Under a statute restricting the suspension of alien¬ 
ability or ownership of property or the postponement of 
vesting of interests or estates therein to a period not 
exceeding that of lives in being, any provision which woulo 
or might occasion a suspension or postponement for a 
definite period of time, not measured by the duration of 
a human life or lives, is prohibited. 

Under a statute restricting the suspension of 
alienability or ownership of property or the post¬ 
ponement of vesting of interests or estates therein 
to a period not exceeding that of lives in being, any 
provision which would or might occasion a suspen¬ 
sion or postponement for a definite period of time, 
such as days,^" months,^8 or years,or until a fixed 
future day,-® or until a designated person, if living, 
would attain his majority or other specified age,^! 
or for a period dependent in part on life and in part 
on a fixed term,®® or for any other period of time,®® 
however short,^^ not measured by the duration of a 
human life or lives, is prohibited, unless, as dis¬ 
cussed infra subdivision e of this section, such 
definite or fixed term is further limited by a pro- 


3. K.Y.—In re Purdy’s Will, 231 N. 

T.S. 611, 224 App.Div. 217. 

4S CJ. p 1007 note 31. 

10. X.r.—Hatteson v. Falser, 67 N. 
Y.S. 612, 56 App.Div. 91, reversed 
in part on other grounds 66 X.E. 
110, 173 X.Y. 404—In re Bieder- 
man’s Estate, 57 X.Y.S.2d 55S. 

11- Cal.—In re Dux, 85 P. 147, 149 
Cal. 200. 

Term continuing until person would, 
if living, attain specified age as of 
fixed duration see infra subdivi¬ 
sion b of this section. 

12. N.Y.—In re Verplanck, 91 N.Y. 
439, 

13. N.Y.—^In re Verplanck, supra. 

14. N.Y.—^Matteson v. Falser, 67 N. 
Y.S. 612, 56 App.Div. 91, reversed 
in part on other grounds 66 N.E. 
no, 173 N.Y. 404. 

15. N.Y,—^IVIatter of Samniis, 230 
N.Y.S. 785, 132 Misc. 710. 

16. N.Y.—In re Burling’s Estate, 
266 N.Y.S. 482, 148 Misc. 835. 

48 C.J. p 1007 note 39. 

17- Mich.—^De Buck v. Bousson, 294 
N.W. 135. 295 Mich. 164. 

N.Y.—Thomas’ Estate, Tuck.Surr. 
367. 

18- Mich.—De Buck v. Bousson, 294 
N.W. 135, 295 Mich. 164. 

2Sr.Y.— Williams v. Dande, 26 N.Y.S, 
703, 74 Hun 425, modified on other 
grounds 43 N.E. 57, 148 N.Y. 519- 

19. U.S.—Carnahan v. Peabody, D. 

C.N,Y., 29 P.2d 412. 

Ky.—Ford v. Yost, 190 S.W.2d 21, 
300 Ky. 764. 

Mich.—De Buck v. Bousson, 294 N 
W. 135, 295 Mich. 164—Loomis v ; 
Laramie, 282 N.W. 876, 286 Mich. I 


f 707—Richards v. Stone, 278 N.W. 

657, 283 Mich. 485. 

N.Y.—In re Rhinebeck’s Will, 60 N. 
Y,S.2d 203, 1S6 Misc. 803—In re 
Kramer’s Will, 275 N.Y.S. 550, 153 
Misc. 606—In re Wogatzky’s Will, 
86 N.Y.S.2d 884, 194 Misc. 101—In 
re Christatos’ Estate, 81 N.Y.S.2d 
206. 

48 C.J. p 1007 note 44. 

“An express trust to continue for 
a fixed period of years not measured 
by a life or lives in being . , . 

is invalid.”—In re Ayres’ Will, 76 
N.Y.S.2d 897, 900. 

Postponement of devise 

A paragraph of will, directing that 
bequests and devises should not be¬ 
come effective until one year from 
date of testator's death, was invalid 
as attempted suspension of power of 
alienation beyond statutory period. 
—^De Buck V. Bousson, 294 N.W. 135, 
295 Mich. 164. 

Definite period or less 

Clause in will suspending for two 
years or less, in trustee’s discretion, 
conversion by trustee of testatrix’ 
personalty into cash was invalid.— 
In re Davenport’s Will, 40 N.Y.S.2d 
716. 

20. N.Y.—Staples v. Hawes, 57 N. 
Y.S. 462, 39 App.Div. 548. 

48 C.J. p 1008 note 45. 

21. Cal.—^In re Hendy, 50 P. 753, 
118 Cal. 656. 

48 C.J. p 1008 note 46. 

22. Mont.—In re Hartwig’s Estate, 
175 P.2d 178, 119 Mont. 359. 

N.Y.—In re Teves’ Will, 78 N.Y.S.2d 

8 . 

48 C.J. p 1008 note 47. 
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23. IJ.S.—Hadley v. Rinke, D.C.N. 

Y., 39 P.Supp. 207. 

Mich.—^Richards v. Stone, 278 N.'W. 
657, 283 Mich. 4S5. 

Mont.—In re Hartwig’s Estate, 175 
P.2d 178, 119 Mont. 359. 

N.Y.—In re Wogatzky’s Will, 86 N. 
Y.S.2d 884, 194 Misc. 101—In re 
Rhinebeck’s Will, 60 N.Y.S.2d 203. 
186 Misc. 803—In re Bay’s Will, 
36 N.Y.S.2d 916, 178 Misc. 737— 
Francis v. Wesson, 6 N.Y.S.2d 401, 
168 Misc. 676—In re Innerfield’s 
Estate, 276 N.Y.S. 63, 153 Misc. 
706—In re Kramer’s Will, 275 N. 
Y.S. 650, 153 Misc. 606—In re 
Manning’s Will, 234 N.Y.S. 109, 
133 Misc. 695, affirmed 235 N.Y.S. 
835, 227 App.Div. 644, affirmed 170 
N.E. 135, 252 N.Y. 540—In re 

Baum’s Will, 91 N.Y.S.2d 649. 

48 C.J. p 1008 note 48. 

Terms of indefinite duration see in¬ 
fra subdivision c of this section. 
Beason. for rule 

The duration of the suspension or 
postponement under such a limita¬ 
tion may be longer than the permit¬ 
ted lives in being.—^In re Wogatzky’s 
Will, 86 N.Y.S.2d 884, 194 Misc. 101 
—In re Innerfield's Estate, 276 N. 
Y.S. 63, 153 Misc. 706. 

24- U.S.—^Hadley v. Rinke, D.C.N. 
Y., 39 F.Supp. 207. 

N.Y.—In re Wogatzky’s Will, 86 N. 
Y.S.2d 884, 194 Misc. 101—In re 
Bay’s Will, 36 N.Y.S.2d 916, 178 
Misc. 737—In re Currier’s Estate, 
245 N.Y.S. 703, 138 Misc. 372—In 
re Baum’s Will, 91 N,Y.S.2d 649. 

48 C.J. P 1008 note 49. 

Trust for designated person for 
fixed term construed as ending at 
his death see infra § 70. 
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vir»ion for an earlier termination of the suspension 
or vesting" of the interests or estates within or at 
the end of a period properly measured by lives. 

Where a term of years is authorized hy statute, 
during which a suspension or postponement may 
continue, after the expiration of lives in being, 
a suspension or postponement which would or might 
exceed the permitted period after the termination of 
the measuring lives is wholly void;26 thus, a limita¬ 
tion which would suspend the alienability of prop¬ 
erty until the attainment by the children of a living 
person of an age greater than the statutory- number 
of years is void,27 in view of the possibility that 
such person may have issue at any time during his 
life, and that a child may not attain the specified 
age after his death within the statutor}" period, as 
discussed infra § 48. However, a suspension or 
postponement for a period which does not exceed 
the permitted lives and years is valid,as is a sus¬ 
pension for a term of years without reference to 
lives, if it does not exceed the number of years 
specified by the statute.-^ 

Where a period of years, in the alternative to a 
period measured by lives, is permitted by statute,^® 
a suspension or postponement for a fixed period not 
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greater than that prescribed is valid.^i Such a 
provision has no application where a suspension 
runs onh' during the life of a person in being at 
the time of the creation of the limitation,’- and it 
is only when the power of alienation is suspended 
as to one not in being at the time of its creation 
that the provision comes into play.^3 

c. Terms of Indefinite Duration 

As a general rule any limitation which will or might 
occasion a suspension or postponement for an indefinite 
time, not measured by the continuance or termination of 
a life or lives in being as required by the statutes, is 
unauthorized and void. 

Except where there is employed a controlling pro¬ 
vision limiting the ultimate possible duration of a 
suspension of the alienability or ownership of prop¬ 
erty, or postponement of the vesting of interests or 
estates therein, to a period not greater than that 
permitted by statute, am* limitation which would or 
might occasion such a suspension or postponement 
for an indefinite time, not measured by the continu¬ 
ance or termination of a life or lives in being,as, 
for example, a suspension or postponement for such 
time as trustees may deem proper,or until the 
happening of an event which ma}’' not occur within 
the statutory period,or until the payment of be- 


25. D.C.—Gertman v. Burdick, 123 
P.2d 924, 75 App.B.C. 48, certio¬ 
rari denied 62 S.Ct. 917, S15 U.S. 
824. 86 KEd. 1220. 

Ky.—Trosper v. Shoemaker, 227 S. 
■W.2d 176, 312 Ky. 344—Smith v. 
Fowler, 190 S.W.2d 1015, 301 Ky. 
96. 

Wis.—In re Gallagher's Estate, 282 
Isr.W. 615, 231 Wis. 621, mandate 
clarified 291 IST.W. 335, 231 Wis. 
621. 

Allowance of additional restricted 
minority see infra subdivision d 
of this section. 

26. Ky.—^Ford v. Tost, 190 S.W.2d 
21, 300 Ky. 764—Ford v. Tost, 186 
S.W.2d 896, 299 Ky. 682, 162 A.L. 
R. 149—Perry v. Metcalf, 288 S. 
W. 694, 216 Ky. 755. 

27. D.C.—Wills V. Maddox, 45 App. 
D.C. 128, 

28. D.C.—Gertman v. Burdick, 123 
F.2d 924, 75 App.D.C. 48, certiorari 
denied 62 S.Ct. 917, 315 U.S. 824, 
86 L.Ed. 1220. 

Wis.—In re Gallagher’s Estate, 282 
K.W. 615, 231 Wis. 621, mandate 
clarified 291 N.W. 335, 231 Wis. 
621. 

29. Wis.—Danforth v. Oshkosh, 97 

K.W. 258, 119 Wis, 262—In re 

Kopmeier, 89 N.W. 134, 113 Wis. 
233. 

Period subject to approval of court 
Under statute permitting a sus¬ 
pension for lives plus twenty-one 
years, a trust which was to continue 


five years and for such further time 
as might be necessary, subject to 
approval of court, was not void as 
perpetuity, provided the court acted 
within the twenty-one-year period. 
—^Holm v. Merchants State Bank of 
North Branch, 267 N.W. 201. 197 

Minn. 384. 

SO. Cal.—^Bay Shore Motors v. Ba¬ 
ker, 202 P.2d 865, 90 Cal.App.2d 
Supp. 895. 

Constitutionality of statute 

The contention that Civ.Code § 
715 subd. 2, permitting the power of 
alienation to be suspended for a 
period not exceeding twenty-five 
years from the creation of the limi¬ 
tation, is contrary to the provisions 
of constitution, providing that, “no 
perpetuities shall be allowed ex¬ 
cept for eleemosynary purposes/' in 
establishing a period for suspen¬ 
sions of alienability greater than 
the period prescribed for vesting by 
the common law against perpetui¬ 
ties, to which it is claimed the con¬ 
stitution refers, is without merit.— 
In re McCray, 268 P. 647, 204 Cal. 
399—Bay Shore Motors v. Baker, 
202 P.2d 865, 90 CaI.App.2d 835—In 
re Sahlender’s Estate, 201 P.2d 69, 
89 Cal.App.2d 329. 

Coustructiou of statute 

Statute providing that conditions 
restraining alienation when repug¬ 
nant to interest created are void 
covers only an unqualified and al> 
solute power of alienation other 
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than that related to time limita¬ 
tions, and statute providing that ab¬ 
solute power of alienation cannot be 
suspended for a period not to exceed 
twenty-five years from time of cre¬ 
ation of suspension is a specific law 
and controlling when alienation is 
suspended for a definite time.—Bay 
Shore Motors v. Baker, 202 P.2d 865, 
90 Cal.App.2d Supp. S95. 

31. Cal.—Sheean v. Michel. 57 P.2d 
127, 6 Cal.2d 324—Bay Shore Mo¬ 
tors V. Baker, 202 P.2d 865, 90 Cal. 
App.2d Supp. 895. 

48 C.J. p 1008 note 58. 

32. Cal.—In re McCollum’s Estate, 
110 P,2d 721, 43 Cal.App.2d 313. 

33. Cal,—In re McCollum’s Estate, 
supra. 

34. N.T.—In re Zehe's Will, 57 N. 
T.S.2d 574. 

48 C.J. p 1008 notes 60-62, p 1009 
notes 63, 64. 

Subordinate measures of period less 
than statutory period see infra 
subdivision e of this section. 

35- N.T.—^Rosenstein v. Eosenstein, 
170 N.T.S. 280, 103 Misc. 1—Mat¬ 
ter of Ackermann, 74 N.T.S. 477, 
36 Misc, 752. 

As soon as practical after decease of 
testator 

N.T.—In re Zehe’s Will, 57 N.T.S.2d 
574. 

36. N.T.—In re Halsey’s Will, 36 N. 

K2d 91, 286 N.T. 154. 

48 C.J. p 1008 note 62, 
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quests^" or of debts or encumbrances ss or, except 
in the case of charitable gifts or trusts, discussed 
infra § 68, a perpetual suspension or postponement, 
is unauthorized and void. 

d. Additional Period of Minority 

Under some of the statutes an additional period of 
suspension or postponement beyond the statutory lives 
in being is permitted, in the cases of realty or chattels 
reai, for a period of a minority, if a contingent remain- 
cfer in fee is created on a prior remainder in fee, to 
take effect in the event that the persons to -whom the 
first remainder is limited die under the age of twenty- 
one, or on some other contingency by which the estate 
of such persons may be determined before they attain 
full age. 

By some statutes it is provided, as an exception 
to the rule that a suspension of alienability or own¬ 
ership or a postponement of vesting cannot con¬ 
tinue longer than during the continuance and until 
the termination of lives in being, that, in cases of 
real estate and chattels real, a contingent remainder 
in fee may be created on a prior remainder in fee, 
to take effect in the event that the persons to whom 
the first remainder is limited die under the age of 
twenty-one years, or on any other contingency by 
which the estate of such persons may be determined 


before they attain full age.^0 Where there is a 
compliance with the statute, both the prior remain¬ 
der and the contingent remainder are validated 
thereby, irrespective of whether the prior remain¬ 
der would, if considered by itself, violate the stat¬ 
ute restricting restraints on alienation.'^^ 

Under such a provision, only one such contingent 
remainder can validly be created,^^ and successive 
remainders contingent on death before majority are 
not permitted.'^S it is not essential that each prior 
remainderman's estate must vest absolutely as he 
comes of age;^^ nor is it essential that either the 
infant remainderman's or the ultimate remainder¬ 
man^ 6 should be a person in being at the creation of 
the estate. 

Personalty. If the statute makes no exception to 
the general rule in the case of personal property 
other than chattels real,^*^ an attempted suspension 
or postponement for an additional period of minori- 
t 3 ^ after lives in being is void.'^S 

e. Subordinate Measures of the Period 

When the ultimate possible duration of a suspension 
or postponement 1$ duly restricted to a period permitted 


37- X.T,—Matter of Trotter, 93 K. 
T.S. 404, 104 App.Div. 188, affirmed 
75 N.R 305, 182 N.Y. 465. 

38. —^Dresser v. Travis, 79 K. 
Y.S. 924, 39 Misc. 358, affirmed 84 
N.Y.S. 1124, 87 App.Div. 632, af¬ 
firmed 69 N.B. 734, 736, 177 K.Y. 
371. 376. 

48 C.J. p 1009 note 64. 

“The period required to pay . . . 
the . . . debts . . . may ex¬ 

ceed the duration of the lives of any 
two persons, and therefore the cre¬ 
ation of a trust term for that peri¬ 
od is forbidden.'*—^Dresser v. Travis, 
supra, 

39. Cal.—^In re Coleman's Estate, 
138 P. 992, 167 CaJ, 212, Ann.Gas. 
1915C 682. 

48 C.J. p 1009 note 66. 

40. Cal.—^In re Harrison’s Estate, 70 
P.2d 522, 22 CaI.App.2d 28. 

N’.Y.—In re Baum’s Will, 91 H.Y.8. 
2d 649. 

48 C.J. p 1009 note 70. 

Minority as one of measuring' lives 
see supra subdivision a <3) of this 
section. 

*^Prior remainder in. fee” 

A devise of property In trust, to 
pay income to named beneficiary and 
after his death to his surviving chil¬ 
dren until youngest surviving child 
should reach age of twenty-one, and 
then to divide principal among such 
surviving children and their heirs, 
created a “prior remainder in fee" 
within terms of statute, as respects 
validity of subsequent contingent 


remainder to testator's heirs if no 
surviving child of beneficiary should 
reach age of twenty-one, as against 
contention that such remainders 
were created as alternatives, both on 
prior life estate of named beneficia¬ 
ry.—In re Harrison's Estate, 70 P.2d 
522, 22 Cal.App.2d 28. 

Construction according to common 
law 

In accordance with general public 
policy regarding restraints on alien¬ 
ation, the statute authorizing crea¬ 
tion of contingent remainders on 
prior remainders in fee, to take ef¬ 
fect if prior remainder fails before 
remaindermen attain majority, may 
be construed as allowing the same 
suspension of power of alienation as 
that allowed by rule against perpe¬ 
tuities at common law.—In re Harri¬ 
son's Estate, supra. 

41. Cal.—^In re Harrison’s Estate, 
supra, 

42. K.Y.—^Temple v. Hawley, 1 
Sandf.Ch. 153. 

48 C.J. p 1009 note 71. 

43. K.Y.—^Temple v. Hawley, supra, 
48 C.X p 1009 note 71. 

“It [the statute! does not permit 
the creation of a contingent remain¬ 
der, to take effect upon the death of 
the one who takes under the prior 
contingency, from the person to 
whom the first remainder is limited.” 
—^Temple v. Hawley, supra. 

44. Cal.—^In re' Harrison's Estate, 70 
P.2d 522, 22 Cal.App.2d 26. 
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Time of vesting 

Statute authorizing creation of 
contingent remainders on prior re¬ 
mainders in fee, to vest if prior re¬ 
mainder should determine before re¬ 
maindermen attain majority, does 
not require that each prior remain¬ 
derman’s estate must vest absolute¬ 
ly as he comes of age, but refers to 
remaindermen as a class and author¬ 
izes condition that prior remainder 
should not vest until youngest prior 
remainderman attains majority.—^In 
re Harrison's Estate, supra. 

45- K.Y.—Adams v. Berger, 18 K.Y. 

S. 33, 27 Abb.N.Cas. 429. 

48 C.J. p 1009 note 73. 

46. K.Y.—Manice v. Manice, 43 K.Y. 
303. 

48 C.J. p 1009 note 74. 

47. Statute construed 

Statute authorizing creation of 
contingent remainders on prior re¬ 
mainders in fee, under certain cir¬ 
cumstances, referred to as exception 
in statute restricting restraints on 
alienation, which is contained in 
part of code relating to property in 
general, applies to all kinds of prop¬ 
erty, even though contained in title 
of code headed “Estates in Real 
Property.”—In re Harrison's Estate, 
70 P.2d 522, 22 Cal.App.2d 28. 

48. K.Y.—^In re Fairchild's Estate, 
81 K.Y.S.2d 111, affirjned 88 K.Y.S. 
2d 246, 275 App.Div. 705—In re 
Baum's Will, 91 K.Y.S.2d 649. 

48 C.X p 1009 note 76. 

Minority as life see supra subdivi¬ 
sion a (3) of this section. 
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by the statute, any subordinate measure of the duration 
of such suspension or postponement may be employed. 

When the ultimate possible duration of a term 
of suspension or postponement is duh^ restricted to 
a period permitted by statute, any subordinate meas¬ 
ure of the duration of such suspension or postpone¬ 
ment may be employed.^9 Thus, under such a con¬ 
trolling restriction, it follows that a suspension or 
postponement for a fixed^o or indefinite^l period of 
time, or until a designated future date,^^ or until 
any number of persons shall attain their majorities^S 
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or any other specified age,^^ or until a designated 
person would, if living, attain a specified age,^^ or 
until the happening of any other event,®^ is valid, 
inasmuch as at all events it must terminate within 
or at the end of the statutory- period to which the 
period otherwise designated is made subordinate. 
An express provision for such an earlier termination 
of a suspension or postponement as will save it un¬ 
der the statute has been held to be unnecessary, if 
it can be implied where necessary to effectuate the 
manifest intention of the creator of the estate.®*^ 


9. Cal.—^In re Sahlender’s Estate, 
201 P.2d 69. 89 Cal.App.2d 329. 

IT.T.—^Brundige v. Bradley, 62 N.E.2d 
385, 294 N.Y. 345—Hailinan v. Skil- 
len, 237 N.Y.S. 141, 227 App.Div. 
125, reversed on other pounds 
171 N.E. 777, 253 IST.Y. 550—In re 
Morris' Will, 97 N.Y.S.2d 740, 197 
Misc. 322—In re O'Flyn's Will, 91 
K.Y.S,2d 568, 196 Misc. 193—In re 
Wogatzky's Will. 86 ]S'.Y.S.2d 884, 
194 Misc. 101—In re Cipolla, 1 N. 
Y.S.2d 8, 165 Misc. 498—In re 

Noll's Estate. 283 N.Y.S. 721, 157 
Misc. 73—In re Innerfield’s Estate, 
276 N.Y.S. 63, 153 Misc. 706—In re 
Sisk's Will, 96 N.Y.S.2d 237—In re 
Bostick's Estate. 86 N.Y.S.2d 164 
—In re MitcheU’s Will, 73 N.Y.S. 
2 d 910. 

48 C.J. p 1009 note 79, p lOlO notes 
80-85. 

Parts of lives see supra subdivision 
a (4) of this section. 

Takers and beneficiaries during pe¬ 
riod see infra § 47. 

Power of appointment 

Where testator created trust meas¬ 
ured by the lives of two relatives in 
being and conferred the power of ap¬ 
pointment for disposition of remain¬ 
der on his wife, but only if she 
should predecease the relatives, pow¬ 
er of alienation was not suspended 
beyond two lives in being at time of 
testator’s death in violation of rule 
against perpetuities.—^In re Levi's 
Wm, 68 N.Y.S.2d 846. 

50. N.T.—^In re Wogatzky's Will, 86 
N.Y.S.2d 884, 194 Misc. 101—In re 
Bay’s Will, 36 N.Y.S.2d 916, 178 
Misc. 737—In re Burling’s Estate, 
266 N.Y.S. 482, 148 Misc. 835—In 
re Baum’s Will, 91 N.Y.S.2d 649— 
In re Rostick’s Estate, 86 N.Y.S,2d 
164—In re Ayres* Will, 76 N.Y.S.2d 
897—In re Mitchell’s Will. 73 N.Y. 
S.2d 910. 

48 C.J. p 1009 note 79. 

Terms of fixed duration generally see 
supra subdivision b of this section. 

Alternative provisionB 

Cl) Testamentary trust, to con¬ 
tinue specified number of years or as 
long as beneficiary lived, if less than 
such period, was held not undawfully 
to suspend powmr of alienation,—^In 
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re Andrews’ Estate, 232 N.Y.S. 198, 
133 Misc. 365. 

(2) Under testamentary trust di¬ 
recting designated realty to he di¬ 
vided into equal shares with income 
from each to be paid to each of chil¬ 
dren of testatrix for specified number 
of years, then principal to each of 
children with substitutionary provi¬ 
sion made in favor of issue of any 
child of testatrix in event of death 
of such child, intent of testatrix was 
to create separate trusts each to 
continue for the specified years or 
until death of each child, -whichever 
sooner occurred, so that trust was 
not invalid as suspending absolute 
power of alienation beyond permit¬ 
ted period,—In re Mitchell’s Will, 73 
N.Y.S.2d 910. 

(3) Will devising property to 
trustee for five years, requiring pay¬ 
ment of income to daughter-in-law 
and granddaughter, and directing 
distribution of corpus at end of five 
years would be construed as provid¬ 
ing for a trust term measured by 
lives of each of the two named in¬ 
come beneficiaries or expiration of 
five years from death of testator, 
vrhichever event occurred sooner, 
and would be construed as creating 
a valid express trust to receive and 
apply rents and income, insofar as 
related to personal and real property 
situated in New York,—In re Ayres' 
Will. 76 N.Y.S.2d 897. 

51. N.Y.—^In re Noll’s Estate, 283 
N.Y.S. 721, 157 Misc. 73. 

48 C.J. P 1010 note 80, 

Terms of indefinite duration in gen¬ 
eral see supra subdivision c of this 
section. 

52. N.Y.—^De Kay v. Irving, 5 Den, 
646. 

53. N.Y.—^Kahn v. Tierney, 120 N. 
Y.B. 663, 135 App.Div. 897, afilrmed 
94 N.E. 1095, 201 N*Y. 516. 

48 C.X p 1010 note 82. 

Generally see supra subdivision a 
(3) of this section. 

54. Mich.—^In re Dingler’s Estate. 29 
N.W.2d 108, 319 Mich. 189—Van 
Tyne v. Pratt, 289 N.W. 275, 291 
Mich. 626. 

48 C.X p 1010 note 83. 
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Generally see supra subdivision a (4) 
of this section. 

55. N.Y.—Cushman v. Cushman, 102 
N.Y.S. 25S, 116 App.Div. 763, af¬ 
firmed 84 N.E. 1112, 191 N.Y. 505 
—Matter of Rounds, 172 N.Y.S. 
758, 105 Misc. 273. 

56. N.Y.—In re Campbell’s Will, 30 
N.Y.S.2d 725, 177 Misc. 426—In re 
Hearn's Will, 2S5 N.Y.S. 935, 158 
Misc. 370. 

48 C.J. p 1010 note 85. 

Marriage 

Conditional bequests to testator's 
two unmarried daughters, payable 
only when and if they married, were 
held valid and not unlawfully to re¬ 
strain alienation.—In re Stulman’s 
Will, 263 N.Y.S. 197, 146 Misc. 861. 

57- N.Y.—*Schermerhorn v. Getting, 
29 N.E. 980, 131 N.Y. 48—In re Wo- 
gatzky’s Will, 86 N,T.S.2d 884. 194 
Misc. 101—In re Bay’s Will, 36 N. 
Y.S.2d 916, 178 Misc. 737—In re In¬ 
nerfield’s Estate, 276 N.Y.S. 63. 153 
Misc. 706—In re Ayres’ Will, 76 
N.T.S.2d 897. 

*'The courts will strain to find such 
an additional limitanon by implica¬ 
tion where it is not expressly pro¬ 
vided for.”—^In re Baum’s Will, 91 
N.Y.S.2d 649. 653. 

Absence of express provision for ear¬ 
lier termination 

(1) The absence of express direc¬ 
tion for earlier termination is im¬ 
material, if testator clearly intend¬ 
ed termination within legal period 
and such termination, on judicial 
construction, is inevitable.—In re In- 
nerfield’s Estate, 276 N.Y.S. 63, 153 
Misc. 706. 

(2) Where will creating a trust in 
favor of testator's widow to continue 
for a specified number of years, as 
a whole, showed clear intent of tes¬ 
tator to limit duration of trust to 
widow’s life or a period of years, 
whichever would be shorter, al¬ 
though will did not expressly so pro¬ 
vide, will did not violate rule against 
suspension of the power of aliena¬ 
tion.—In re Abbott’s Estate, 61 N.Y. 
S.2d 574, 187 Misc. 394. 

(3) Will devising property to trus¬ 
tee for five years* requiring payment 
of income to beneficiaries, and direct- 
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f. Circiuostances at Creation of limitation as 
Affecting Measurement 

The term for which a suspension or postponement 
might or couid continue is computed with respect to the 
circumstances existing at the time the limitation takes 
effect. 

While the validity of a limitation directing a sus¬ 
pension or postponement is determined by the pos¬ 
sibility of exceeding the statutory period and not by 
subsequent actual events, as discussed infra § 48, 
the term for which such suspension or postponement 
might or could continue is computed with respect to 
the circumstances existing at the time the limitation 
takes effect.®s So, as a general rule, the validity of 
a future estate under the statutes restricting the 
suspension of alienability or ownership or the post¬ 
ponement of vesting is to be judged as of the date 
of its inception®® and not by subsequent happen¬ 
ings.®® 

Predecease of measuring life. Where a person 
by whose life a suspension or postponement is at¬ 
tempted to be measured is dead when the instru¬ 
ment takes effect, the limitation is to be read as if 
it contained no provision for suspension or postpone¬ 
ment during such life;®^ and so, where a will ac¬ 
cording to its terms would create a suspension for an 
excessive period, but before the death of the testator 
one or more of the measuring lives has expired, the 


limitation is not invalid if the remaining provisions 
do not create an illegal suspension.®^ 

Prior arrival at majority or specified age. Where 
a suspension or postponement is directed to continue 
for the minority of a designated person, and such 
person has reached full age at the time the limita¬ 
tion takes effect,®® or where the suspension or post¬ 
ponement is directed to continue until the attain¬ 
ment by such person of a specified age, and he has 
attained such age,®^ the limitation is to be treated 
as if such person had not been designated as one of 
the measuring lives; thus, where a will fixes, as the 
termination of the period of suspension or postpone¬ 
ment, the attainment of their majority or any other 
specified age b}^ a greater number of persons than 
the number of lives specified by the statute, and at 
the death of the testator not more than the statutory 
number of persons remain minors or are under the 
age specified, the limitation does not violate the stat¬ 
ute.®® 

§ 46. - Successive Suspensions 

a. In general 

b. Execution of power 

a. In Greneral 

Where successive suspensions or postponements are 
created by separate instruments which together form an 


ingr distribution of corpus at end of 
five years would be so construed that 
remainder interest would vest in pos¬ 
session or enjoyment as well as in 
interest, among- the persons falling 
within described class at expiration 
of trust term, namely, at expiration 
of five year period or on death of 
survivor of income beneficiaries in 
event that both should die within five 
years from death of testator,—^In re 
Ayres^ Will, 76 N.T.S.2d 897. 

Additional limitation of two lives 
need not be expressly contained in 
will, but may be implied from con¬ 
text thereof and other terms of in¬ 
strument.—In re Rostick's Estate, 86 
N.Y.S.2d 164. 

58. Cal.—Sheean v. Michel, 57 P.2d 
127, 6 Cal,2d 324. 

K.Y.—In re Grace’s Estate, 248 N.Y. 
S. 543, 232 App.Div. 76, affirmed 
In re Grace, 185 N.B. 712, 261 N’.Y. 
602—In re Neill’s Estate. 89 N.Y, 
S.2d 394. 195 Misc. 69—In re Sum- 
merfield’s Estate, 15 N.Y.S.2d 418, 
172 Misc. 509—In re Chambers’ 
Will, 4 N.Y.S.2d 875. 167 Misc. 843, 
adhered to 7 N.Y.S.2d 250, 169 
Misc, 124—^In re Von Deilen’s Will, 
278 N.Y.S. 689, 154 Misc- 877—In 
re Wilcox’s Estate, 256 N.Y.S. 507, 
142 Misc. 878—In re Hay man’s Es¬ 
tate, 237 N.Y.S. 215, 134 Misc. 803, 
decision supplemented 239 N.Y.S. 
688 , 136 Misc. 199, 137 Misc. 329, 


affirmed In re Hayman’s Trustee, 
243 N.Y.S. 803. 229 App.Div. 853, 
affirmed In re Rose, 177 N.E. 139, 
256 N.Y.S. 557-—In re Chapman’s 
Will, 94 N.Y.S.2d 325—In re Teve’s 
Will, 78 N.Y.S.2d 8—In re Pot¬ 
ter’s Estate, 65 N.Y.S.2d 210—Van 
Wagenen v. Fox, 22 N.Y.S.2d 803. 
48 C.J. p 1010 note 87. 

Time of vesting 

Whether an interest in land will 
vest under will within the period 
prescribed by rule against perpetui¬ 
ties must be considered as of the 
time the will takes effect.—^Letcher’s 
Trustee v. Letcher, 194 S.W.2d 984, 
302 Ky. 448. 

59. Cal.—In re Gump’s Estate, 107 
P.2d 17, 16 Cal.2d 535. 

60. Cal.—In re Gump’s Estate, su¬ 
pra. 

N.Y.—In re Von Deilen’s Will, 278 N. 
Y.S. 689, 154 Misc. 877. 

'Tt is not permitted to wait to see 
■what happens in order to determine 
the validity or invalidity.”—^In re 
Gump’s Estate, 107 P.2d 17, 23, 16 ] 
Cal.2d 535. 

“Events occurring after the be¬ 
ginning of the period prescribed un¬ 
der the rule against perpetuities or¬ 
dinarily have no significance with 
respect to the validity of a limita¬ 
tion.”—In re Irving Trust Co., 65 N. 
Y.S.2d 824, 826. 


Viola-feion. of statute is not cured 
by happening of event preventing il¬ 
legal suspension of absolute owner¬ 
ship.—^In re Manning’s Will, 234 N. 
■T.S. 109, 133 Misc. 695, affirmed 235 
N.Y.S. 835, 227 App.Div. 644, af¬ 
firmed 170 N.B. 135, 252 N.Y. 540. 

61 . N.Y.—In re Neill’s Estate, 89 N. 

Y.S.2d 394, 195 Misc. 690—In re 
Vogue’s Estate, 277 N.Y.S.. 776, 

154 Misc. 224—Matter of Hoffman, 
121 N.Y.S. 100, 65 Misc. 126, 7 Mills 
Surr. 306. affirmed 124 N.Y.S. 1089, 
140 App.Div. 121, modified on other 
grounds 94 N.E. 990, 20l N.Y. 247— 
In re Cokefair's Estate, 60 N.Y.S. 
2d 689. 

62. N.Y.—^In re Chambers’ Will, 4 
N.Y.S.2d 875, 167 Misc. 843, ad¬ 
hered to 7 N.Y.S.2d 250, 169 Misc. 
124—In re Cokef air’s Estate, 60 N. 
Y.S.2d 689. 

48 C.J. p 1010 note 90. 

63. N.Y.—Oxley v. Lane, 35 N.Y. 
340—Galway v. Bryce, 30 N.Y.S. 
985, 10 Misc. 255. 

64. N.Y.—Matteson v. Falser, 67 N- 
Y.S. 612, 56 App.Div. 91, modified 
on other grounds 66 N.E. 110, 173 
N.Y. 404. 

65. N.Y.—Oxley v. Lane, 35 N.Y. 340 
—^Matteson v. Falser, 67 N.Y.S. 
612, 56 App.Div. 91, modified on 
other grounds 66 N.E. 110, 173 N. 
Y. 404. 
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entire scheme of disposition, the validity of such sus¬ 
pensions or postponements is determined by computing 
the period from the date on which the first limitation 
took effect. 

Where successive suspensions of alienability or 
ownership or successive postponements of vesting 
are occasioned by the terms of separate instruments 
which together form an entire scheme of disposi¬ 
tion, the period of all such suspensions or postpone¬ 
ments is to be computed, for the purpose of deter¬ 
mining their legality, from the date on which the 
first limitation took effect.^® The owner of a re¬ 
mainder or reversion may, however, validly so limit 
his interest as to occasion a suspension or postpone¬ 
ment for the full statutory period, notwithstanding 
any suspensions or postponements theretofore cre¬ 
ated in the limitation of such remainder or the 
reservation of such reversion,®^ except, it would 
seem, when such successive dispositions are made in 
furtherance of a general scheme to evade the stat¬ 
utory restrictions.Thus, one who suspends the 
alienability or ownership of his property, real or 
personal, 6 9 for a valid period, retaining the rever¬ 
sion, or the owner of a remainder limited on a sus¬ 
pension for a valid period,*^0 may subsequently, and 


as a separate transaction, dispose of such reversion 
or remainder by limitations creating a suspension or 
postponement for the full statutory' period, measured 
from the date of such subsequent disposition. 

b. Execution of Power 

In exercising a power of appointment, the donee of 
the power must observe the statutory limitations on sus¬ 
pensions and postponements. The period of the permitted 
suspension or postponement Is generally reckoned from 
the date of the creation of the power and not from the 
time of its exercise. 

The statutory limitations on suspensions and post¬ 
ponements must be observed where such a suspen¬ 
sion or postponement is directed by the terms of an 
instrument disposing of property under a power 
theretofore conferred, and a failure so to do renders 
the attempted exercise of the power invalid.Ex¬ 
cept, perhaps, in the case of a power such that the 
donee becomes vested with an absolute fee, in which 
case the term is to be computed only from the date 
of the exercise of the power, ’^2 the period for which 
such suspension or postponement may continue is to 
be reckoned from the date of the creation of the 
power and not from the time of its exerciseIt 


66 . N.T.—^Low V. Bankers Trust Co., 
200 N.E. 674, 270 N.Y. 143, motion 
denied 3 N.E.2d 211, 271 N.Y. 615 
—^New York Life Ins., etc., Co. v. 
Cary, 83 N.E. 598, 191 N.Y. 33. 

67. 3Sr.Y, —New York Life Ins., etc., 
Co. V. Cary, supra. 

68 . N.Y.—^New York Life Ins., etc., 
Co. V. Cary, supra. 

69. N.Y.—Genet v. Hunt, 21 N.E. 
91, 113 N.Y. 158, 168. 

48 C.J. p 1011 note 98, 

70. N.Y.—^Livingston v. New York 
Life Ins., etc., Co., 13 N.Y.S. 105, 
36 N.Y.'St. 566, affirmed 46 N.E. 
1149, 151 N.Y. 667. 

71. N.Y.—^In re Strongr’s Will, 12 N. 
Y.S.2d 544, 171 Misc. 445—In re 
Brownes Will, 6 N.Y.S.2d 836, 169 
Misc. 43—In re Kelly*s Will, 291 
N.Y.S. 860, 161 Misc. 255—City 
Bank Farmers* Trust Co. v. White- 
ing, 241 N.Y.S. 398, 136 Misc. 416— 
In re Hayman*s Estate, 237 N.Y.S. 
215, 134 Misc. 803, decision sup¬ 
plemented 239 N.Y.S. 588, 136 Misc. 
199, 137 Misc, 329, affirmed In re 
Hayman's Trustee, 243 N.Y.S. 803, 
229 App.Div. 853, affirmed In re 
Rose, 177 N.E. 139, 256 N.Y. 557— 
Van Wagenen v. Fox, 22 N.Y.S.2d 
803. 

Validity of powers under statute see 
infra §§ 62, 61. 

72. N.Y.—^Farmers* L. & T. Co. v. 
Kip, 85 N.B. 59, 192 N.Y. 266. 

48 C.J. p 1011 note 4. 

73. Bel.—^Wilmington Trust Co. v. 
Wilmington Trust Co„ 186 A, 903, 


21 Del.Ch. 18S, applying New York 
law. 

D.C.—Mondell v. Thom, 143 P.2d 157, 
79 U.S.APP.D.C. 145. 

N.Y.—^Low V. Bankers Trust Co., 200 
N.E. 674, 270 N.Y. 143, motion de¬ 
nied 3 N.E.2d 211, 271 N.Y. 615— 
In re Gardner's Will, 75 N.Y.S.2d 
885, 272 App.Biv. 1064—In re Sum- 
merfield's Estate, 15 N.Y,S.2d 418, 
172 Misc. 509—In re Carroll's Es¬ 
tate, 275 N.Y.S. 911, 153 Misc. 649, 
modified on other grounds 286 N. 
Y.S. 307, 247 App.Biv. 11, motion 
denied In re Carroll's Will, 3 N.E. | 
2d 460, 271 N.Y. 636, mod'fied on | 
other grounds 8 N.E.2d 864, 274 
N.Y. 288. 115 A.L.R. 923, rear -1 
gument denied 11 N.E.2d 737, 275 
N.Y. 536—In re Baiter's Estate, 
273 N.Y.S. 962, 152 Misc. 177— 
In re Von Isenburg's Estate, 85 
N.Y.S.2d 557—In re Hellinger's Es¬ 
tate, 83 N.Y.S.2d 10—In re Pull¬ 
er's Will, 72 N.Y.S.2d 498—In re 
Van Hoesen's Will, 67 N.Y.S. 2d 503 
—^Pross V. Anson, 58 N.Y.S.2d 26, 
affirmed 76 N.y.S.2d 646, 273 App. 
Biv. 860. 

48 ax p 1011 note 2. 

Rule at common law see supra § 24. 

**In applying the rule against per¬ 
petuities to an instrument which 
executed a power of appointment, 
the beginning of the permissible 
period is the time of the creation 
of the power."—In re City Bank 
Farmers Trust Co., 70 N.Y.S.2d 465, 
471. 

AppUcation to realty and personalty 
The direction of the Real Proper¬ 
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ty Law that the period during which 
the absolute right of alienation may 
be suspended by an instrument in 
execution of a power must be com¬ 
puted not from date of instrument, 
but from time of creation of power, 
applies as well to personalty.—Low 
V. Bankers Trust Co., 200 N.E. 674, 
270 N.Y. 143, motion denied 3 N.E. 
2d 211, 271 N.Y. 615—In re Pils- 
bury's Will, 99 N.Y.S. 62, 113 App. 
Biv. 893, affirmed 79 N.E. 1114, 186 
N.Y. 545—^In re Brenner's Estate, 7 
N.Y.S.2d 932, 169 Misc. 412, affirmed 
In re Brenner's Will, 12 N.Y.S.2d 
352, 256 App.Div. 1064—Geneva 
Trust Co. V. Sill, 27 N.Y.S.2d 289. 

Exercise of power by will 

(1) Facts existing when donee of 
power of appointment dies, exercis¬ 
ing the power by will, may be con¬ 
sidered in determining whether ab¬ 
solute ownership is to vest under 
exercise of the power during the per¬ 
mitted period from death of donor.— 
Mondell v. Thom, 143 F.2d 157, 79 
U.S.App.B.C. 145. 

(2) However, this rule does not 
save a testamentary exercise of a 
power creating a trust for the testa¬ 
tor's widow for life and thereafter 
for his daughters until they reach a 
designated age, where a beneficiary 

' would not take her share by reach¬ 
ing the designated age within the 
permitted years after a possible time 
of her mother’s death.—Mondell v. 
Thom, supra, 

<3) Where testator's interest in 
certain remainders created under will 
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has accordingly been held that, with the exception 
just mentioned, the validity of an appointment made 
under a power is determined by reading it as if it 
had been incorporated in the instrument conferring 
the power in order to be valid the property in¬ 
volved in the exercise of the power must vest, under 
the combined provisions of the instrument creating 


the power and the instrument in exercise thereof, 
at the end of the permitted period.'® It follows that, 
when the suspension or postponement involved in 
the exercise of the power exceeds the permitted pe¬ 
riod when calculated from the time of the creation 
of the power, the attempted exercise of the power 
is invalid,"® So an attempt by the donee of a power 


of another which passed under resid¬ 
uary clause in his wiil was an estate 
in expectancy which testator was 
empowered to deal with, as if he [ 
were actually in possession of prop- | 
erty, there was no illeg-al suspension j 
of ownership, or of the power of 
alienation,—In re Ryan’s 'U’'!!!, 73 

X.T.S.2d 205. 

Xiives considered 

(1) Under terms of will attempt- 
ingr to exercise power of appointment 
grranted in prior will, when read with 
the prior will, absolute ownership of 
the property beaueathed, which was 
wholly suspended duringr the life of 
the donee, might be validly suspend¬ 
ed only for one additional life.—In re 
Von lsenburg*s Estate, S5 X.T.S.2d 
557. 

(2) In determining whether an ap¬ 
pointment by donee of a power was 
invalid as violative of the rule 
against perpetuities, life of the de¬ 
ceased husband of the donor was 
not to be considered in determining 
the period of suspension of owner¬ 
ship where he died before the orig¬ 
inal will took effect.—In re Xeill’s 
Estate, 89 N.Y.S.2d 394. 195 Misc. 690. 

74. Ky.—Goodloe's Trustee and 
Adm'r v. Goodloe, 166 S.W.2d S36, 
292 Ky. 494. 

27.T. —V. Bankers Trust Co., 200 
I7.E. 674, 270 N.Y. 143, motion de¬ 
nied 3 ]S'.E.2d 211, 271 N.Y. 615— 
Bishop V. Bishop, 177 X.E, 302, 
257 N.Y. 40, 80 A.KR. 1198, set¬ 
tlement of remittitur ordered 179 
K.E. 391, 258 K,Y. 216, 80 A.E. 
R. 1198—^In re Gardner’s "Will, 75 
N.Y.S.2d 885. 272 App.Biv. 1064— 
Chase Nat. Bank of City of New 
York V. Central Hanover Bank & 
Trust Co., 39 N,Y.S.2d 541. 265 App. 
Div, 434—^In re Neill’s Estate, 89 
N.Y.S. 394, 195 Misc. 690—In re 
Trotter's Estate, 23 N.Y.S.2d 1007, 
175 Misc. 356—In re Summerfield's 
Estate, 15 N.Y.S.2d 418, 172 Misc. 
509—Stillman's Estate, 291 N.Y.S. 
701, 161 Misc. 315—In re Cassidy's 
Estate, 259 N.Y.S. 67, 144 Misc. 
588—In re Mann’s Will, 244 N.Y.S. 
673, 128 Misc. 42—In re Terwilli- 
gar's Will, 237 N.Y.S. 390, 135 Misc, 
170, affirmed In re Hornidge, 243 
N.Y.S. 898, 230 App.Div. 763—In re 
Hayman's Estate, 237 N.Y.S, 215, 
134 Misc. 803, decision supplement¬ 
ed 239 N.Y.S. 588, 136 Misc. 199. 
137 Misc, 329, affirmed In re Hay- 
man’s Trustee, 243 N.Y.S. 803, 229 
App.Div. 853, affirmed In re Rose, 


177 N.E. 139, 256 N.Y. 557—In re 
Von Isenburg's Estate, S5 N.Y.S.2d 
557—In re Hellinger's Estate, S3 
N.Y.S.2d 10—In re Fuller’s Will, 72 
N.Y.S.2d 49S—In re City Bank 
Farmers Trust Co., 70 N.Y.S.2d 465 
—Manufacturers Trust Co. v. 
Searles, 68 N.Y.S.2d 633—Press v. 
Anson, 58 N,Y.S.2d 26, affirmed 76 
N.Y.S.2d 646, 273 App.Div. SBO—In 
re Plarris* Will, 55 N.Y.S.2d 261, re¬ 
versed on other grounds 56 N.Y.S. 
2d 482, 269 App.Div. 905, affirmed 
66 N.E,2d 128, 295 N.Y. 764. 

4S C.J. p 1011 notes 6, 7. 

“The appointment under the pow¬ 
er is to be read into the will by 
which the power was created, and 
the validity of the gift determined 
as if the provisions thus incorporat¬ 
ed had been there from the begin¬ 
ning.’’—Bishop V. Bishop, 177 N.E. 
302, 305, 257 N.Y. 40, SO A,D,R. 1198, 
settlement of remittitur ordered 179 
N.E. 391, 25S N.Y. 216. SO A.L.R. 1198 
—Bank of N. Y. v. Palmer, 54 N.Y.S. 
2d 902, 906, 269 App.Div. 229. 

Possibility that donee of power 
anight have exercised it in some oth¬ 
er way than selected will not avail 
without more to invalidate gift if 
way chosen was lawful.—Bishop v. 
Bishop. 177 N.E. 302, 257 N.Y. 40, 80 
A.L.R. 1198, settlement of remittitur 
ordered 179 N.E. 391, 258 N.Y. 216, 80 
A.L.R. 1198. 

I Additional life estates 

(1) Where will de\'ises a life es¬ 
tate in testamentary trust with pow- 

; er of testamentary appointment and 
additional life estates are created by 
donee's will, life tenants must have 
been in existence at date of don¬ 
or’s death in order to sustain va¬ 
lidity of additional life estate.—In re 
Trotter’s Estate. 23 N.Y.S.2d 1007, 
175 Misc. 356. 

(2) The number of life estates cre¬ 
ated under will of donor and donee 
with power of testamentary appoint¬ 
ment must not exceed statutory lim¬ 
it.—^In re Trotter’s Estate, supra. 

(3) Attempted exercise of power 
of appointment in donee's will by 
making trust continue for additional 
life was held Invalid as illegally sus¬ 
pending power of alienation, where 
donor's wiil provided for trust to 
continue during two lives, even 
though primary life tenant was 
donee of power and secondary life 
tenant died before donee exercised 
power.—Stillman’s Estate, 291 N.Y.S. 
701, 161 Misc. 315. 
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Intent to violate statute may not 
be ascribed to testator exercising 
power of appointment.—Low v. 
Bankers’ Trust Co., 261 N.Y.S. 474, 
146 Misc. 480, affirmed 270 N.Y.S. 917, 
241 App.Div. 731, motion denied 192 
N.E. 406, 265 N.Y. 264, reversed on 
other grounds 200 N.E. 674, 270 N.Y. 
143, amendment of remittitur denied 
3 N.E.2d 211, 271 N.Y. 615. 

75. N.Y.—^In re Trotter’s Estate, 23 
N.Y.S.2d 1007, 175 Misc. 356—In 
re Hayman’s Estate, 237 N.Y.S. 
215, 134 Misc. 803, decision supple¬ 
mented 239 N.Y.S. 5SS, 136 Misc. 
199, 137 Misc. 329, affirmed In re 
Hayman's Trustee, 243 N.Y.S. 803, 
229 App.Div. 853, affirmed In re 
Rose, 177 N.E. 139, 256 N.Y. 557. 
Postponement of possession 

(1) Appointments in favor of in¬ 
fants made by beneficiary of testa¬ 
mentary trust having an unlimited 
power of appointment were not an 
illegal suspension of the power of 
alienation where bequests were abso¬ 
lute, and possession and enjoyment 

; only were postponed until infants 
reached 21, since bequests vested on 
beneficiary's death.—^In re Rolston's 
Estate. 10 N.Y.S.2d 660, 170 Misc. 
548. 

(2) Appointment by donee of pow¬ 
er of appointment of residue of es¬ 
tate to brother’s children was held 
not invalid for illegal suspension, 
though possession and enjoyment of 
property were postponed until each 
child attained age of 21 years.—In 
re Carroll’s Estate, 275 N.Y.S. 911, 
153 Misc. 649, modified on other 
grounds 286 N.Y.S. 307, 247 App.Div. 
11, motion denied In re Carroll’s 
Will, 3 N.E.2d 460, 271 N.Y. 636. 
Modified on other grounds 8 N.E. 2d 
864, 274 N.Y. 288, 115 A.L.R. 923, re- 
argument denied 11 N.E.2d 737, 275 
N.Y. 536. 

<3) Postponement of possession 
and enjoyment only as not violative 
of statute generally see infra § 67. 

(4) Infancy of beneficiary of ab¬ 
solute interest as not an unlawful 
suspension or postponement see in¬ 
fra § 67. 

76- D.O.—^Mondell v. Thom, 143 P. 

2 d 157, 79 tr.S.App.D.C. 145. 

N.Y.—^Low V. Bankers Trust Co., 200 
N.E. 674, 270 N.Y. 143, motion de- 
nied 3 N.K2d 211, 271 N.Y. 6l6— 
Bank of N, Y. v. Palmer, 54 N.Y.S. 
2d 902, 269 App.Div. 229—^Ihase 
Nat. Bank v. Frazier, 276 N.Y.S, 
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of appointment to create life estates in favor of 
persons not in being at the date of the creation of 
the power violates the statuteJ^ However, any ap¬ 
propriate disposition of the property in the exercise 
of the power, which does not constitute an improper 
suspension or postponement when properly com¬ 
puted, will be upheld.*^^ 

§ 47. - Takers and Beneficiaries during 

the Period 

Where by the provisions of the instrument the sus- | 


pension or postponement must in any event terminate 
within the statutory period, any interest created may be 
limited, successively or concurrently to or for the benefit 
of any number of persons. 

When by a controlling provision a valid restric¬ 
tion is placed on the ultimate time for which any 
suspension of alienability or ownership or any 
postponement of vesting ma}’ continue, any interests 
may be limited, successively or concurrently, to or 
for the benefit of any number of persons,^^ without 
regard to the number of lives that may run their 


524, 243 App.Div. 623, affirmed 199 [ 
N.E. 526, 269 N.T. 541—In re j 

Gardner's Will, 75 N.Y.S.2d SS5, j 

272 App.Div. 1064—In re Xeill's 
Estate. S9 N.T.S.2d 394, 195 Misc. 
690—In re Beams' Estate, 53 X.T. 
S.2d 21, 186 Misc. 739, adhered to 
65 X.Y.S.2d 199, 186 Misc. 742— 
In re Berwind’s Estate, 42 X.T.S.2d 
58, 181 Misc. 559—In re Sximmer- 
field's Estate, 15 X.Y.S.2d 418, 172 
Misc. 509—In re Carroll's Estate, 
275 X.Y.S. 911, 153 Misc. 649, mod¬ 
ified on other grounds 286 X.Y.S. 
307, 247 App.Div. 11, motion denied 
In re Carroll's Will, 3 N.E.2d 460, 
271 X.Y. 636, modified on other 
grounds 8 X.E.2d 864, 274 X.Y. 
288, 115 A.Ii.Il. 923. reargument 
denied 11 X,E.2d 737, 275 X.Y. 536 
—In re Burling's Estate. 266 X.Y. 
S. 482, 148 Misc. 835—In re Ter- 
willigar's Will, 237 X.Y.S. 390, 135 
Misc. 170, affirmed In re Hornidge, 
243 X.Y.S. 898, 230 App.Div. 763 
—In re Von Isenburg's Estate, 85 
X.Y.S.2d 557—In re Hellinger's Es¬ 
tate, 83 X.Y.S.2d 10—In re Fuller’s 
Will, 72 X.Y.S.2d 498—In re City 
Bank Farmers Trust Co.. 70 X.Y.S. 
2d 465—Pross v. Anson, 58 X.Y.S. 
2d 26, affirmed 76 X.Y.S.2d 646, 

273 App.Div. 860—In re Harris* 
Will, 55 N.Y.S.2d 261. reversed on 
other grounds 56 X.Y,S.2d 482, 269 
App.Div. 905, affirmed 66 X,E.2d 
128, 295 X.Y. 764—Geneva Trust 
Co. V. Sill, 27 X.Y.S.2d 289. 

full suspension, before exercise of 
IM>wer 

<1) An appointment, attempted to 
be made by will creating trust for 
a third life in being, and contingent 
remainder provisions in such will, 
are Invalid.—^In re Beams* Estate, 
23 X.Y.S. 2d 1006, affirmed In re 
Beams’ Will, 17 X,Y.S.2d 996, 258 
App.Div, 954, affirmed 30 N.E.2d 604, 
284 X.Y. 658—re Trotter’s Estate, 
23 X.Y.S.2d 1007, 175 Misc. 356—In 
re Haymart's Estate, 237 X.Y.S. 215, 
134 Misc. 803, decision supplemented 
239 X.Y.S. 588. 136 Misc. 109, 137 
Misc. 329, affirmed In re Hiayman's 
Trustee, 243 X.Y.S. 803, 229 App,Div. 
853, affirmed Kose, 177 N.E. 139. 
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(2> Where bieneficSai^ of one of; 


several residuary trusts was given, 
a power of appointment in respect of 
principal of trust for her benefit and 
exercised power by continuing some 
of the fund in further trust, appoint¬ 
ment in further trust would not be 
valid in respect of money added to 
the trust by reason of the return to 
residuary estate of principal of an¬ 
other trust which had terminated 
which money had already been held 
for two lives.—In re Lanier’s Estate, 
88 X.Y.S.2d 517, 196 Misc. 96. 

(3) Where son exercised power of 
appointment granted in will of tes¬ 
tator and directed distribution of re¬ 
mainder of trust created in testator's 
will but directed as to a part there¬ 
of the erection of trust with the in¬ 
come payable to another during his 
life, but corpus of the trust was al¬ 
ready held in trust during lives of 
testator’s widow and his son, direc¬ 
tion to continue the trust for a third 
life was void.—In re Husted’s Will, 
86 X.Y.S.2d 580. 

77. Del.—Wilmington Trust Co. v. 
Wilmington Trust Co., 186 A. 903. 
21 DeLCh. 188, applying Xew York 
law. 

X.Y.—^In re Trotter’s Estate, 23 N.Y. 
S.2d 1007, 175 Misc, 356—In re 
Woodward’s Estate, 22 X.Y.S. 2d 
231, 174 Misc. 919—^In re Palmer’s 
Estate, 277 X.Y.S. 816, 154 Misc. 
705—^In re Cassidy's Estate. 259 
X.Y.S. 67, 144 Misc. 588—In re 
Mann’s 'Will, 244 X.Y.S. 673, 138 
Misc. 42—^Manufacturers Trust Co. 
V. Searles, 68 X.Y,S.2d 633—In re 
Van Hoesen’s Will, 67 N.Y,S.2d 
503—In re Belmont’s Estate, 22 
X.Y.a2d 800. 

48 C.J. p 1005 note 93 [bl, 

78« X.T.—In re Adler’s Estate, 83 
N.Y.S.2d 153, 193 Misc. 19—^In re 
Holthausen's Will, 26 X.Y.S.2d 140, 
175 Misc. 1022—In re Comey's 
Will, 17 N.Y.S.2d 949, 173 Misc. 
377—In re Porn’s Estate, 3 X.Y.S. 
2d 404, 167 Misc. 58, affirmed In 
re Pom’s Will, 8 X.Y.S. 1021, 255 
App.Piv, 973—In re Jarvie’s Trust, 
73 X.Y.S.2d 246—In re Zerega’s 
Estat^e, 72 X.Y,S.24 617—In re Irv¬ 
ing Trust Co., 65 X.YS.2d 824, 
directioii^ 

A will, directing trustee of trust 
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created for testatrix* benefit by her 
previously deceased husband's will 
to pay her executors from trust fund 
all transfer, inheritance, or estate 
taxes assessed against her estate or 
persons taking any part thereof and 
all of her debts, funeral expenses, 
and administration expenses, and 
giving any remaining property in 
fund to named individuals in speci¬ 
fied amounts, validly exercised pow¬ 
er granted testatrix by husband's 
will to dispose of trust principal by 
her will as against contention that 
absolute vesting of property was 
postponed for period not measured 
by lives in being at time of hus¬ 
band's death.—In re Adler's Estate, 
S3 X.T,S.2d 153, 193 Misc. 19. 

79- X.T.—In re Hall’s Will, 93 X.T. 
S.2a 661, 276 App.Piv. 74—In r© 
Mallouk's Will, 91 X.Y.S.2d 306, 
195 Misc. 996, modified on other 
grounds 96 X.Y.S.2d 367, 276 App. 
Div, 1098—In re Campbell's Will, 
30 X.Y.S.2d 725. 1T7 Misc. 426— 
In re McGourkey’s Estate, 2S6 X.Y. 
S, 901, 158 Misc. 817—In re Inner- 
field's Estate, 276 X.Y.S. 63, 153 
Misc. 706—In re Smith’s Will. 271 
X.Y.S. 356. 150 Misc. 261. 

48 C.J. p 1011 note 9. 

Subordinate measures of statutory 
period see supra § 45 e, 

“A trust dependent upon lives as 
beneficial objects, need not necessari¬ 
ly be dependent upon the same lives 
for its duration,”—Crooke v. County 
of Klings, 97 X.Y. 421, 439—In re Jar¬ 
vie’s Trust, 73 X.Y.S.2d 246, 253. 
BiTisioa of income 

If provision is made.for termina¬ 
tion of the suspension or postpone¬ 
ment within the statutory period, the 
income of the estate may in the 
meantime be divided among any 
number of successive lives.—Schmer- 
horn V. Cotting, 29 N.E. 980, 131 X.Y. 
48—In re Innerfield's Estate, 276 X. 
Y.S. 63, 153 Misc. 706—In re Jarvie's 
Trust. 73 N.Y.S.2d 246, 253. 

%lLe fact that donee of trust wns 
to receive income for life did not 
make his life one of the lives which 
measured duration of trust, as re¬ 
spects application of rule against 
perpetuities, where the time when 
remainders in fee might vest did not 
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course before the termination of the life or lives 
by whose duration the term is measured,®^ and 
whether or not such takers or beneficiaries are in 

beingS^ or ascertainable^^ at the creation of the in¬ 
terests, provided they must become ascertained, if 
at all, during the term.^s 

A provision for changing trustees at a future time 
causes no unlawful suspension where the ultimate 
duration of the trust is properly restricted.S'i 

§ 4 s, -- Possibility of Exceeding Statu¬ 

tory Period 

a. In general 

b. Possibility of issue 


a. la (xeneral 

As a general rule, any limitation which, in any con¬ 
tingency possible under the circumstances existing at the 
time of its creation, may create a suspension or postpone¬ 
ment for an illegal period is void. 

In determining whether a suspension of the alien¬ 
ability or ownership of property or a postponement 
of its vesting may continue for a period longer than 
that prescribed by statute, there must be considered 
not what has actually happened since the creation 
of the limitation but what might have happened 
any limitation which, in any contingency possible 
under the circumstances existing at its creation, 
may create a suspension or postponement for an 
illegal period is void,®® even though in other con- 


depend on termination of donee’s life 
but solely on termination of lives 
of two other persons in being when 
trust was executed.—In re Jarvie's 
Trust, supra. 

80. XY.—In re Hall’s Will, 93 X. 
T.S.2d 601, 276 App.Div. 74—In re 
Jarvie's Trust, 7S X.T.S.2d 246. 

48 C.J. p 1012 note 10. 

81. Cal.—Berry v. Lebus, 205 P. 471, 
56 Cal.App. 378. 

48 C.J. p 1012 note 11. 

82. X.Y.—Gilman v. Keddington, 24 

X. Y. 9. 

88- N.Y.—Gilman r. Reddington, su¬ 
pra. 

48 C.J. p 1012 notes 11. 12. 

84. X.Y.—Clark v. Goodridge. 100 X. 

Y. S. 824, 51 Misc. 140. 

85. U.S.—Hadley v. Rinke, D.C.X.Y., 
39 F.Supp. 207. 

Cal.—Sheean v. Michel, 57 P.2d 127, 
6 Cal.2d 324—In re Troy’s Estate, 
3 P.2d 930, 214 Cal. 53. 

Ky.—Ford v. Yost, 186 S.'SY.2d 896, 
299 Ky. 682, 162 A.L.R. 149. 

N.Y.—Application of Gordon, 24 X.E. 
2d 322, 281 K.Y. 541, 131 A.B.R. 
707—Bishop V. Bishop. 177 X.E. 
302, 257 N.Y, 40, SO A.L.R. 1198, 
settlement of remittitur ordered 
179 N.E. 391, 258 N.Y. 216, SO A.B. 
R. 1198—In re Trevor’s Will, 202 
N.Y.S, 862, 207 App.Div. 673, re¬ 
settled on reargument 204 N.Y.S. 
387, 209 App.Div. 1, modified on 
other grounds In re Trevor, 145 
N.E. 66, 239 N.Y. 6, reargument 
denied 147 N.E. 203, 239 N.Y. 579 
—In re Green’s Will, 60 N.Y.S,2d 
708, 187 Misc. 432—^In re Trisch- 
ett’s Will, 54 N,Y.S.2d 280. 184 
Misc. 599, opinion supplemented 57 
N.Y.S.2d 394, 185 Misc. 933, affirm¬ 
ed 59 N.T.S,2d 631, 270 App.Div. 
767—In re Berlin’s Estate, 6 N.Y.S. 
2d 1005. 169 Misc. 128—In re Mac¬ 
Intyre's Estate, 300 N.Y.S. 173, 164 
Misc. 895—In re Barnes' Estate, 
279 N.Y.S. 117, 155 Misc. 320—In re 
Von Deilen's Will, 278 N.Y.S. 689, 
154 Misc. 877—In re Harrison's Es- j 
tate, 273 N.Y.S. 981. 152 Misc. 284 J 


—In re Baiter’s Estate, 273 N.Y.S. 
962, 152 Misc. 177—In re Milhau’s 
Estate, 271 N.Y.S. 214, 151 Misc. 
2S3—In re Burling's Estate, 266 
N.Y.S. 482, 148 Misc. 835—In re 
Howell's Estate, 260 N.Y.S. 598, 
145 Misc. 557—In re Duffey’s Will, 

255 N.Y.S. 429, 144 Misc. 140, af¬ 
firmed 263 N.Y.S. 956, 238 App.Div- 
863—In re Terwilligar’s Will, 237 
N.Y.S. 390, 135 Misc. 170, affirmed 
In re Hornidge, 243 N.Y.S. 898, 230 
App.Div. 763—In re Hay man's Es¬ 
tate, 237 N.Y.S. 215, 134 Misc. 803, 
decision supplemented 239 N.Y.S. 
588, 136 Misc. 199, 137 Misc. 329, 
affirmed In re Hayman's Trustee, 
243 N.Y.S. 803, 229 App.Div. 853, 
affirmed In re Rose, 177 N.E. 139. 

256 N.Y* 557—In re Manning’s 
Will. 234 N.Y.S. 109, 133 Misc, 695, 
affirmed 235 N.Y.S. 835, 227 App. 
Div. 644, affirmed 170 N.E. 135, 252 
N.Y. 540—In re Chapman’s Will, 94 
N.Y.S.2d 325—In re Potter’s Es¬ 
tate. 65 N.Y.S.2d 210—In re Mun- 
ger, 22 N.Y.S.2d 187. 

48 C.J. p 1012 note 16. 

Circumstances existing at creation 
see supra § 45 f. 

Validity of limitations to take effect 
on alternative events see infra § 
70. 

“It is well settled that events oc¬ 
curring after the beginning of the 
period prescribed under the rule 
against perpetuities ordinarily have 
no significance with respect to the 
validity of a limitation.”—^In re Irv¬ 
ing Trust Co., 65 N.Y.S.2d 824, 826. 
Possibilities rather than probabili- 
ties 

(1) Rule against perpetuities deals 
with possibilities, not probabilities. 
—Ford v. Yost, 186 S.W.2d 896, 299 
Ky. 682, 162 A-HR. 149—Fox v. 
Burgher, 148 S.W.2d 342, 285 Ky. 470. 

(2) “It is not the probability of 
a violation of the rules against re¬ 
moteness or restraints on alienation 
that brings such rules into operation, 
but only the bare possibility as such 
possibility exists at date of the in¬ 
ception of the trust.”—In re Sahlen- 
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' der’s Estate, 201 P.2d 69, 81. 89 Cal. 
App.2d 329. 

(3) *Tn determining whether or 
not the rule has been violated, we 
must look to the possibility of what 
might occur rather than to probabil¬ 
ities.”—Letcher's Trustee v. Letcher, 
194 S.W.2d 984, 988, 302 Ky. 448. 

86. U.S.—Hadley v. Rinke, D.G.N.Y., 
39 F.Supp. 207. 

Cal.—Sheean v. Michel, 57 P.2d 127, 
6 Cal.2d 324—In re Troy's Estate, 

3 P.2d 930. 214 Cal. 53—In re 
Campbell's Estate, 82 P.2d 22, 28 
Cal.App. 2d 103. 

Ky. —Letcher’s Trustee v. Letcher, 
194 S.W.2d 984, 302 Ky. 448—Ford 
V. Yost, 186 S.W.2d 896, 299 Ky. 
682, 162 A.L.R. 149—Fox v. Burgh¬ 
er, 148 S.W.2d 342, 285 Ky. 470. 
Mont.—In re Hartwig’s Estate, 175 
P.2d 178, 119 Mont. 359. 

N.Y.—In re Green’s Will, 60 N.Y.S. 
2d 708, 187 Misc. 432—In re Law¬ 
ton’s Estate, 20 N.Y.S.2d 578, 173 
Misc. 1059—^In re Chambers’ Will, 

4 N.Y.S.2d 875, 167 Misc. 843, ad¬ 
hered to 7 N.Y.S.2d 250. 169 Misc. 
124—^In re Herts’ Estate, 1 N.Y.S. 
2d 528, 165 Misc. 738—In re MacIn¬ 
tyre's Estate. 300 N.Y.S. 173, 164 
Misc. 895—^In re Kerwin’s Will, 292 
N.Y.S. 273, 161 Misc. 364—In re 
Harrison’s Estate, 273 N.Y.S. 981, 
152 Misc. 234—In re Baiter's Es¬ 
tate, 273 N.Y.S. 962, 152 Misc. 177 
—^In re Milhau's Estate, 271 N.Y.S. 
214, 151 Misc. 283—In re Lewis’ 
Estate, 266 N.Y.S. 217, 147 Misc. 
857, affirmed 268 N.Y.S. 843, 240 
App.Div. 938—^In re Green’s Estate, 

262 N.Y.S. 456, 146 Misc. 530. af¬ 
firmed In re Green, 264 N.Y.S. 934, 
239 App.Div. 820, affirmed In re 
Green’s Estate, 189 N.E. 704, 263 
N.Y. 575—In re DufTey’s Will, 258 
N.Y.S. 429, 144 Misc. 140, affirmed 

263 N.Y.S. 956, 238 App.Div. 863— 
In re Davison’s Ex'rs, 236 N.Y.S. 
437, 134 Misc. 769, affirmed Bank¬ 
er’s Trust Co., In re, 245 N.Y.S- 
731, 134 Misc. 769—^In re Manning's 
Will. 234 N.Y.S. 109, 133 Misc. 695. 
affirmed 235 N.Y.S. 835, 227 Ap-p. 
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ting-encies the term would end within the period 
prescribed by statute.s7 Accordingly, in order to 
be valid, every interest must be so limited that by 
no possibility can its alienability or ownership be 
suspended or its vesting be postponed be3’ond the 
statutory period. 

A power of appointinentj however, is not valid 
because an appointment may be made which would 
cause an illegal suspension or postponement, if the 
power can be completely exercised without violating 


the statute.^^ 

b. Possibility of Issue 

In determining whether a suspension or postponement 
may continue beyond the permitted period by any possi¬ 
bility, it will not be assumed that any person may not 
have issue born in the future. 

In determining whether by any possibility a sus¬ 
pension or postponement may continue bej’ond the 
statutory period, it will not be assumed that any per¬ 
son may not have issue horn in the future.This 


Div. 644, affirmed 170 IST.E. 135, 252 
K.T. 640—In re Chapman’s Will, 
94 X.Y.S.2d 325—In re Baum’s 
Will, 91 N-.Y.S.2d 649. 

48 C.J. p 1012 note 17. 

“The question as to the validity of 
provisions must be determined, not 
in accordance with foreseeing even¬ 
tualities that might result within the 
limitation of the statute, or even 
that failure would be highly improb¬ 
able, but with a view to any possi¬ 
bility there could be that vesting 
migrht not occur in accordance with 
the requirements of the statute.”— 
In re Chapman’s Will, 94 X.Y.S.2d 
325, 328. 

■Statute requiring testator’s intent 
to be effected as far as possible does 
not apply to limitation possibly sus¬ 
pending alienaToility illegally.—In re 
Troy’s Estate, 3 P.2d 930, 214 Cal. 53. 

Technical alienability or power of 
a trustee to sell and convey particu¬ 
lar property for investment is not 
enough to escape statute against per¬ 
petuities and restraints on aliena¬ 
tion.— Ford V. Yost, 186 S.W.2d 896, 
299 Ky. 682, 162 A.L..R. 149. 

87. Ky.—^Fox v. Burgher, 148 S.W.2d 
342, 285 Ky. 470. 

—Application of Gordon, 24 X.E. 
2d 322, 281 N.Y. 541, 131 A.L.R. 
707—^In re Lawton’s Estate, 20 N. 
Y.S.2d 578, 173 Mlsc, 1059—In re 
Yon Deilen’s Will, 278 N.Y.S. 689, 
154 Misc. 877—In re Milhau’s Es¬ 
tate, 271 N.Y.S. 214, 151 Misc. 283 
—^In re Green’s Estate, 262 >T,Y.S. 
456. 146 Misc. 530, affirmed In re 
Green. 264 N.Y.S. 934, 239 App-Div. 
820. affirmed In re Green’s Estate, 
189 N.E, 704, 263 N.Y. 575—In re 
Duffey’s Will, 258 N.Y.S. 429, 144 
Misc. 140, affirmed 263 N.Y.S. 956, 
238 App.Div. 863—In re Davison’s 
Bx’rs, 236 N.Y.S. 437, 134 Misc. 769, 
affirmed Banker’s Trust Co., In re, 
245 N.Y.S. 731, 134 Misc. 769—In 
re Potter’s Estate, 65 N.Y.S.2d 210. 
48 C.J. p 1012 note 18. 

*Tn the testing of future interests 
. . . it is not sufficient that the 

estates attempted to be created may, 
by the happening of subsequent 
events, be terminated within the per¬ 
mitted statutory period. If such 
events might happen beyond the 
statutory period invalid suspension 


results.”—^In re Morrison's Estate, IS 
N.Y.S.2d 235, 240. ITS Misc. 503. 

Possibility of termination of es¬ 
tates attempted to be created within 
period prescribed by statute on hap¬ 
pening of subsequent events, which 
might so happen as to extend date 
beyond such period, is insufficient to 
validate them.—In re Barnes* Estate, 
279 N.Y.S. 117, 155 Misc. 320. 
Probabilities immaterial 

If by terms of trust instrument 
there is any possibility of absolute 
powers of alienation being suspended 
for a longer period than designated 
lives in being, the instrument in so 
far as it creates such limitation is 
void under statute, and court cannot 
indulge in probability that named 
beneficiaries in trust in being at time 
of its creation or their survivors will 
be alive at end of trust period and 
thereby save the trust.—In re Hart- 
wig’s Estate, 175 P.2d 178, 119 Mont. 
359. 

SS. Cal.—Sheean v. Michel, 57 P-2d 
127, 6 Cal.2d 324—In re Troy's Es¬ 
tate, 3 P.2d 930, 214 Cal. 53. 
N.Y.—In re Friend’s Will, 28 N.B.2d 
377, 283 N.Y. 200, reargument de¬ 
nied 28 N.E.2d 981, 283 N.Y. 775— 
Application of Gordon, 24 N.E.2d 
322, 281 N.Y. 541, 131 A.L.R. 707 
—In re Green’s Will, 60 N.Y.S.2d 
708, 187 Misc. 432—In re Copp’s 
Estate, 29 N.Y.S.2d 214, 176 Misc. 
777 —In re Cipolla, 1 N.Y.S.2d 8, 
165 Misc. 498—In re Froman’s Es¬ 
tate, 300 N.Y.S. 1088, 165 Misc. 400 
—In re MacIntyre’s Estate, 300 N. 
Y.S. 173, 164 Misc. 895—Stillman’s 
Estate, 291 N.Y.S. 701, 161 Misc. 
315—In re Barnes' Estate, 279 N.Y. 
S. 117, 155 Misc. 320 —In re Von 
Deilen's Will, 278 N.Y.S. 689, 154 
Misc. 877—In re Harrison’s Es¬ 
tate, 273 N.Y.S. 981, 152 Misc. 234 
—In re Baiter’s Estate, 273 N.Y. 
S. 962, 152 Misc. 177—In re Mil- 
hau’s Estate, 271 N.Y.S. 214, 151 
Misc. 283—^In re Duftey’s Will, 258 
N.Y.S. 429, 144 Misc. 140, affirmed 
263 N.Y.S. 956, 238 App.Div. 863— 
In re Terwilligar's Will, 237 N.Y.S. 
390, 135 Misc. 170, affirmed In re 
: Hornidge, 243 N.Y.S. 898, 230 App. 

Div- 763—In re Hayman's Estate, 
I 237 N.Y.a 215, 134 Misc. 803, de¬ 
cision supplemented 239 N.Y.S. 688, 
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136 JIlsc. 199, 137 Misc. 329, affirm- 
ed In re Hayman’s Trustee, 243 N. 
Y.S. 803, 229 App.Div. S53, affirm¬ 
ed In re Rose, 177 N.E. 139, 256 
N.Y. 557—In re King's Will, SI N. 
Y.S.2d 82—In re Suffolk County 
Trust Co., 65 N.Y.S.2d 243—In re 
Potter’s Estate, 65 N.Y.S.2d 210. 

48 C.J. p 1013 note 19. 

“To render such future estates 
valid, they must be so limited that 
in every possible contingency, they 
will absolutely terminate at such 
period, or such estates will be held 
void.”—Schettler v. Smith, 41 N.Y. 
328, 334 —In re Lawton's Estate, 20 
N.Y.S.2d 57S, 580, 173 Misc. 1059— 
In re Von Deilen's Will, 278 N.Y.S. 
689, 696, 154 Misc. 877—In re How¬ 
ells’ Estate, 260 N.Y.S. 598, 604. 145 
Misc. 557, modified on other grounds 
261 N.Y.S. 859, 146 Misc. 169. 

“There is an unlawful suspension 
of the power of alienation unless 
the estate vests in every possible 
contingency within the statutory pe¬ 
riod.”—Cohen V. Wacht, 244 N.Y.S. 
274, 276, 137 Misc. 679, affirmed £46 
N.Y.S. 873, 231 App.Div. 801. 

Devise held valid 

Cal.—In re Harrison’s Estate, 70 P. 
2d 522, 22 Cai.App.2d 28. 

89. N.Y.—Hilien v. Iselin, 39 N.E. 
368, 144 N.Y. 365—Cheever V. Chee- 
ver. 157 N.Y.S. 428, 172 App.Div. 
353. 

Validity of power of appointment un¬ 
der statutes generally see infra §| 
62, 61. 

90. Mich.—Rozell v. Rozell, 186 N. 
W. 489, 217 Mich. 324. 

48 C.J. p 1013 note 24. 

Possibility of birth 

(X) A devise of property In trust, 
to pay income to named beneficiary 
and after his death to his surviving 
children until youngest surviving 
cMld should reach age of twenty-one, 
and then to divide principal among 
such surviving children and their 
heirs, with contingent remainder to 
testator’s heirs if all such children 
should die before youngest survivor 
; reached age of twenty-one, was with¬ 
in statute prohibiting restraints on 
alienation, where there was possibil¬ 
ity of children being born to named 
beneficiary after testator’s death.— 
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rule does not defeat a devise of a life estate with a 
remainder in fee to another, subject to divestiture by 
birth of issue to the life tenant.^^ 

§ 49. Suspension of Alienability 

Under the statutes, suspension of the power of aliena¬ 
tion occurs, in general, only when there are no persons 
in being and ascertainable by whom unitedly an absolute 
fee or interest in possession can be conveyed; there is no 
suspension when, under a limitation, every person who 
is, or in any contingency may become, entitled to any 
beneficial interest in the property can convey or transfer 
his interest or expectancy. 

As a general rule, a suspension of the power of 
alienation of property, under a statute relating there¬ 
to, occurs when, and only when, there are no per¬ 
sons in being and ascertainable by whom unitedly 
an absolute fee or interest in possession can be con¬ 
veyed;^- and, accordingly, when under the terms 


of a limitation every person who is, or in any con¬ 
tingency may become, entitled to any beneficial in¬ 
terest in the property can conve}" or transfer his in¬ 
terest or expectancy, there is no suspension of the 
power,93 regardless of the number of persons in 
whom the right of alienation resides,9^ how many 
or what estates are created or exist in the proper¬ 
ty,and whether they are vested or contingent.96 
This rule, however, is subject to the qualification 
that, if the proceeds of property so conveyed are by 
the terms of the limitation made inalienable, a sus¬ 
pension continues within the meaning of the statute 
notwithstanding the alienability of the particular 
property.®*^ 

At least one statute limiting the suspension of the 
power of alienation applies only to real, and not to 
personal, property.^^ 


In re Harrison’s Estate, 70 P.2d 522, 
22 Cal.App.2d 28. 

(2) Presumption as to possibility 
of procreation see Evidence §§ 121, 
149, 

Devise in. trust for minorities of 
snrandcliildreii bom after testator^s 
death was held void as possibly sus¬ 
pending- alienability beyond lives in 
being at testator’s death.—^In re 
Troy’s Estate, 3 P.2d 930, 214 Cal. 
63. 

91. S.D.—^In re Havsgaard’s Estate, 
238 X.W. 130, 59 S.D. 26. 

Reason for rule 

Power of alienation is not unlaw¬ 
fully suspended since under the will 
the possible issue of the life ten¬ 
ants will inherit nothing, the birth 
of the child only fixing the time 
when the parents would take the fee; 
there is nothing to prevent the life 
tenants and the contingent remain¬ 
derman from joining in a deed to 
convey the absolute fee.—^In re Havs- 
gaard's Estate, supra. 

92. “ Kich.—Bateson v. Bateson, 293 
JT.W. 705, 294 Mich. 426—Rodey 
v. Stotz, 273 N.W. 404, 280 Mich. 
90. 

K.T.—^Robert v. Corning, 89 K.Y, 225 
—In re Buhl’s Will, 67 N.y.S.2d 
579, 271 App.Div. 635—^In re Rhine¬ 
lander’s Will, 36 3Sr.Y.S.2d 105, 264 
App.Div. 607, reversed on other 
grounds In re Rhinelander’s Es¬ 
tate, 47 N.E.2d 681, 290 N.T. 31— 
Schenectady Trust Co. v. Emmons, 
25 N,Y.S.2d 230, 261 App.Div. 154, 
affirmed 36 N.E.2d 461, 286 N.Y. 
626, reargument denied 37 K.E.2d 
140, 286 N.Y. 698—In re Fischer’s 
Estate, 42 N.Y.S.2d 649, 181 Misc. 
1044—^In re Lawton’s Estate, 20 N. 
Y.S.2d 578, 173 Misc. 1069—In re 
Currier’s Estate, 245 N.Y.S. 703, 
138 Misc. 372—In re Hatz’ Will, 46 | 
N.Y.S.2d 132. I 


' S.D-—In re Havsgaard's Estate, 238 
N.W. 130, 59 S.D. 26. 

48 C.J. p 1013 note 25, p 1020 note 
97. 

Postponement of possession see in¬ 
fra § 67 a. 

“The test of alienability . . . 

is that there are persons in being 
who can give a perfect title. . . . 
While there are living parties who 
have, unitedly, the entire right of 
ownership, the statute has no appli¬ 
cation- , . . The ownership is 

absolute, whether the power to sell 
resides in one individual or In sev¬ 
eral. If there is a present right to 
dispose of the entire intei'est, even 
if ‘its exercise depends upon the con¬ 
sent of many persons, there is no 
unlawful suspension of the power 
of alienation. The ownership, al¬ 
though divided, continues absolute.” 
—^Williams v. Montgomery, 43 N.E. 
57, 58, 148 N.Y. 519—In re Rhine- 
beck’s Will, 60 N.Y.S.2d 203, 204, 186 
Misc. 803. 
tTndiminished fee 

Statute of perpetuities is not vio¬ 
lated if capacity exists to pass to 
purchaser absolute fee in possession 
undiminished and unaffected by any 
trust or limitation.—^Bishop v. Bish¬ 
op, 179 N.E. 391, 258 N.Y. 216, 80 
A.I*.R. 1198. 

Time of vesting as not determining 
period 

(1) Under statutes in force in 1910 
and at present time, the period dur¬ 
ing which power of alienation is sus- 
picnded is not determined by the time 
when estate created vests.—In re 
Butter’s Will, 1 N.W.2d 87, 239 Wis. 
240. 

(2) Postponement of vesting see 
infra S 66. 

9a. N.Y.—^Matter of Stanton, 177 N. 

Y.S. 743, 107 Misc. 326. 

48 C.J. p 1013 note 26. 

Obviation of suspension by power of, 
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sale or transfer see infra §§ 51 b, 
60 b. 

Trustees empowered to sell 
N.Y.—In re Nimphius’ Will, 247 N.Y. 
S. 841. 139 Misc. 133. 

94. N.Y.—In re Hauser’s Will, 50 N, 
Y.S.2d 709. 

48 C.J. p 1014 note 27. 

Twenty persons 

N.Y.—In re Rhinebeck’s Will, 60 N. 
Y.S.2d 203, 186 Misc. 803. 

95. Cal.—^Matter of Campbell, 87 P, 
573, 149 Cal. 712. 

N.Y.—Matter of Perry, 96 N.Y.S. $79. 
48 Misc. 285. 

96. Mich.—^Rodey v. iStotz, 273 N.W. 
404, 280 Mich. 90. 

48 C.J. p 1014 note 29. 

Contingent estates see infra § 50. 
Requirement of vesting of remain¬ 
ders see infra § 66. 

97. N.Y.—Matter of Allen, 181 N.Y. 
S. 398, 111 Misc. 93, affirmed 194 
N.Y.S. 913, 202 App.Div. 810, modi¬ 
fied on other grounds 142 N.E. 260, 
236 N.Y. 503. 

48 C,J. p 1017 note 62. 

99. Mich.—^Floyd v. Smith, 6 N.W.2d 
695, 303 Mich. 137. 

Trust of personalty 

<1) Trusts of or in personalty are 
not within the operation of the stat¬ 
ute.—^Ployd V. Smith, supra—Gard¬ 
ner V. City Nat. Bank & Trust Co., 
255 N.W. 587, 267 Mich. 270. 

(2) Testamentary direction that 
any real estate constituting a part 
of testator’s estate at his death 
should be sold as soon thereafter as 
practicahle without undue sacrifice, 
so that trust created by will should 
be solely a trust of personalty and 
subject only to rules applicable 
thereto, created a trust of personalty 
not subject to statutory rule against 
suspending the power of alienation. 
—-ployd V* Smith, supra. 
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An instrument will not be construed to violate the 
statute unless that intent is unmistakably demon¬ 
strated. ^ 9 

The mere possibility of releasing or forfeiting an 
interest to which one is or may become entitled does 
not remove the interest from the scope of the stat¬ 
ute,^ such possibility not being the power of aliena¬ 
tion contemplated by the statute.^ 

Methods of occasioning suspension. In general, 
the power of alienation may be suspended only by 
an express trust or power in trust or by a contingent 
limitation.® It should be noted, however, that not 
every such interest or limitation causes a suspen¬ 
sion, as discussed infra §§ 50-52. Estates cannot be 
tied up during one life by a trust in lands and then 
for two lives more as personal property, by means 
of a direction to convert them into money or per¬ 
sonalty, and then impressing on them new limita¬ 


§ 49 

tions in that form.^ The time during which the ac¬ 
ceptance by the beneficiary of a testamentary gift 
coupled with a burden may be made does not suspend 
the power of alienation.^ A written agreement be¬ 
tween joint owners of land, requiring each owner, 
his heirs and assigns forever, to offer his interest 
in the land to the other joint owners before having 
the right to sell it to outsiders violates a statute pro¬ 
hibiting the suspension of the absolute power of 
alienation, by any limitation or condition whatever, 
for a longer period than lives in being and t^venty- 
one years and ten months thereafter.® 

Suspension by terms of instrument. Statutes lim¬ 
iting the period for the suspension of the power of 
alienation have been held to be aimed only at sus¬ 
pension by the terms of the instrument,*^ and not 
such as arises from causes outside the instrument;® 
so the administration of a fund in a manner which 
may be violative of the statute does not invalidate 


(3) Trusts generally see supra §§ 
26-34. 

99. l^.T.—^In re DeVarona^s Trust, 

84 N.Y.-S.2d 50, 274 App.Div. 303, 

affirmed 87 N'.E.2d 450, 299 X.T. 

726. 

Snle applied to testamentary instru¬ 
ment 

(1) Generally.—In re Bruckheim¬ 
er's Estate, 38 N'.Y.S.2d 146, 193 Misc. 
414, affirmed 45 N.Y,S.2d 956, 267 
App.Div. 783, appeal denied 47 N.Y.S. 
2d 320, 267 App.Div. 878, motion de¬ 
nied 55 N.E.2d 511, 292 N.Y. 642, af¬ 
firmed 60 N.E.2d 195, 294 N.Y. 31. 

(2) Will with residuary clause dis¬ 
posing of residue to certain named 
persons or their survivors was not, 
because of provision for lapse of 
legacy bequeathed to legatee dying 
before receiving legacy, void as cre¬ 
ating suspension of power of aliena¬ 
tion.—In re Sutton’s Will, 268 N.Y.S. 
458, 150 Misc. 137. 

(3) Use of lapsed trust fund to 
make up deficiencies in legacies di¬ 
visible among legatee’s surviving 
children was not violation of statute. 
—^In re Warschauer’s Estate, 240 N, 
Y.S. 688, 136 Misc. 433, affirmed In re 
Warschauer, 247 N.Y.S^ 1007, 232 
App.Div. 669. 

(4) Devise to wife with power of 
disposition, and remainder to daugh¬ 
ter and granddaughter, and, if they 
died without issue, undisposed por¬ 
tion to nephews, did not violate stat¬ 
ute, there being no suspension of the 
power of alienation at any time.— 
Hailinan v. Skillen, 237 N.Y.S. 141, 
227 App.Div. 125, reversed on other 
grounds 171 N.E. 777, 253 N.Y. 550. 

(5) A will leaving ^1 property of 
testatrix to her grandmother if lat¬ 
ter should survive testatrix and live 
on to receive the proi^rty on dis¬ 


tribution, but otherwise providing 
for specific bequests, was not invalid 
as suspending power of alienation 
for a longer time than continuance 
of lives in being or a period not to 
exceed twenty-five years, since con¬ 
tingency was expressly tied into life 
of devisee.—In re McCollum’s Estate, 
110 P.2d 721, 43 Cal.App.2d 313. 

1. N.Y.—Hawley v. James, 16 Wend, 
61. 

2. N.Y.—^Hawley v, James," supra.’ 

48 C.J. p 1014 note 32. 

3. N.Y.—^Matter of Kalter, 148 N.Y. 
S. 921, 86 Misc. 621, 12 Mills Surr. 
384. 

48 C.J. p 1014 note 33. 

Oonditio]! imrestricted as to time 
Bequest to association, having no 
plan to erect building, with direction 
for payment when, and not before, 
corner stone of new hall was laid, 
was invalid, since bequest, not being 
for charitable use, and being limited 
upon a condition precedent, the per¬ 
formance of which was unrestricted 
as to time, attempted to suspend 
power of alienation beyond statutory 
period,—In re Kennedy’s Estate, 271 

N.Y.S. 126, 151 Misc. 193. 

4. N.Y.—Savage v. Burnham, 17 N. 
Y. 561—re Rosenstein's Estate, 
274 N.Y.S. 126, 152 Misc. 777. 

What law governs in equitable con¬ 
version see infra § 78. 
Supplementary trusts in proceeds 
Provisions for supplementary 
trusts in part of cash proceeds of 
original trust corpus for another life 
after sale of realty at end of two 
lives were invalid.—In re Boseh- 
stein’s Estate, supra. 

5. IT.Y.—In re Dettmer's Estate, 34 
N.Y.S.2d 913, 178 Misc. 401, affirm¬ 
ed In re Dettmer’s Will, 42 N.Y.S. 
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2d 846, 266 App.Div. 877, appeal de¬ 
nied 44 N.Y.S.2d 470, 266 App.Div. 
923. 

Acceptance when made relates 
back to .the date when the gift be¬ 
came effective,—In re Dettmer’s Es¬ 
tate, 34 N.Y.S.2d 913, 178 Misc, 401, 
affirmed In re Dettmer’s Will, 42 N. 
Y.S.2d 846, 266 App.Div. 877, appeal 
denied 44 N.Y.S.2d 470, 266 App.Div. 
923. 

0, Ky.—Saulsberry v. Saulsberry, 
160 S.W,2d 654, 290 Ky. 132. 
Prohibition of alienation as not with¬ 
in statute see infra § 67 d. 

7. D.C.—Gertman v. Burdick, 123 P. 
2d 924, 75 U.S.App.D.C. 48, 152 A. 
L.R. 645, certiorari denied 62 S.Ct. 
917, 315 U.S. 824. 86 L.Ed. 1220. 

Mont.—In re Murphy's Estate, 43 P. 

2d 233, 99 Mont. 114. 

N.Y.—^In re Trevor, 145 N.E. 66, 239 
N.Y. 6—Beardsley v. Hotchkiss, 96 
N.Y. 201—In re Rolston's Estate, 
10 N-Y.S.2d 660, 170 Misc. 548. 

*‘A violation of the statute against 
perpetuities must appear from the 
instrument creating the trusts.”—In 
re Weissman’s Will, 95 N.Y.S.3d 88, 
89. 

8. Mont.—In re Murphy’s Estate, 43 

P.2d 233, 99 Mont. 114. 

N.Y,—Beardsley v. Hotchkiss, 96 N, 
Y. 201. 

Disabilities not within statute see 
infra § 67. 

Capacity of takers 

(1> The capacity of the ultimate 
takers is irrelevant on the question 
whether a future estate violates a 
statute against the suspension of 
alienation.'—Gertman v. Burdick, 123 
F.2d 924, 75 U.S.App.D.C. 48, 152 A. 
Li.JL 645, certiorari denied 62 S.Ct. 
917, 315 U.S. 824, 86 D.Ed. 1220. 

(2) Infancy see infra g 67 b. 
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the provisions of an instrument otherwise entirely 
lawful.^ 

A power of sale does not necessarily cure an un¬ 
lawful suspension of alienation created in other pro¬ 
visions of the instrument,10 but in some instances 
may be a definite aid in conveying the title to the 
fee.il 

§ 50. -Legal Estates 

a. In general 

b. Reversions, possibilities of reverter, 

and rights of entry 

a. In Greneral 

A vested remainder in realty does not suspend the 
power of alienation where the remaindermen and the 
owners of the prior estates can convey an absolute fee; 
and no suspension is occasioned by the limitation of any 
future legal estate on any contingency where all the 
persons who might become entitled to any interest in the 
estate are in being and can be ascertained. 

Under the rule and subject to the qualification 
stated supra § 49, a vested remainder in real proper¬ 
ty causes no suspension of the power of alienation 
where the remaindermen and the owners of the prior 
estates have the power to convey an absolute fee 
and no suspension is occasioned by the limitation of 
any future legal estate on a contingency of time or 
event only, where the persons in whom the estate 


will vest, if at all, are in being and ascertainable,^-^ 
or on any other contingency, where all the persons 
who by any possibility might become entitled to any 
interest in the estate are in being and can be ascer¬ 
tained.^^ However, the power of alienation is sus¬ 
pended by a limitation under which a person not in 
being may become entitled to an interest or estate 

in the property.^S 

A conditional limitation operating to divest an es¬ 
tate otherwise absolute on a future contingency does 
not suspend the power of alienation if the persons 
who will become entitled, if at all, under such limita¬ 
tion are in being and ascertainable;^® but if any 
persons not in being may become entitled thereun¬ 
der the power of alienation is suspended as long as 
such contingency exists.^*^ 

Life estates, being always alienable, as discussed 
in Estates §§ 33, 50, 137, never clash with the stat¬ 
ute against perpetuities.^® 

b. Reversions, Possibilities of Reverter, and 
Rights of Entry 

Reversions, possibilities of reverter, and rights of 
entry for condition broken do not suspend alienability. 

Reversions,^^ possibilities of reverter,^® and rights 
of entry for condition broken^i do not suspend the 
alienability of property. 


0. In re Weissman^s Will, 95 

N.Y.S.2d 88. 

10. N.T.—^In re Rhinebeck's Will, 60 
N.Y.S.2a 203, 186 Misc. 803. 

Effect of right to sell on suspension 
occasioned by trust see infra §§ 
51 h. 60 b. 

11. N.Y.—^In re Rhinebeck’s Will, 
supra. 

12. N.Y.—-Walker v. Marcellus, etc., 
R. €o., 123 N.EI. 736, 226 N.Y. 347. 

48 C.J. p 1014 note 36. 

13. Mich.—^Pitz Gerald v. Big Rap¬ 
ids, 82 N.W. 56, 123 Mich. 281, 

48 C-J. p 1014 note 37, p 1015 note 41. 
Requirement that remainders vest 
within statutory period see infra § 
66 . 

Xwo unspecl^ed lives of -three named 
beneficiaries 

Devise to executors in trust to pay 
rentals from buildings to three des¬ 
ignated children, with further di¬ 
rection to sell property after death 
of any two of such children and di¬ 
vide proceeds with survivor of the 
three and other designated children, 
the children of any predeceased child 
to take such child's share, did not 
unlawfully suspend the power of 
alienation of the corpus of the trust. 
—^In re Miller's Will, 70 N.Y.S.2d 472, 
189 Misc. 311. 

3.4. liI.Y.—Greene v. Fitzgerald, 165 j 


r N.Y.S. 36, 178 App.Biv. 941, af- 
j firmed 120 K.E. 864, 223 K.Y. 718. 
j 48 C.J. P 1015 note 38. 

[ 15. N.Y.—Davis v. McMahon, 146 K. 

I Y.S. 657, 161 App.Div. 458, 13 Mills, 

! 33, affirmed 108 N.E. 1092, 214 N.Y. 

614—^In re Niles' Will, 298 N.Y.S. 
727, 164 Misc. 328. 

48C.J. P 1015 note 39. 

16. Mich.—^Russell v. Musson, 216 
N.W. 428, 240 Mich. 631. 

48 C.J. p 1015 note 41. 

Estates on condition see Estates § 

20 . 

17. N.Y.—^Brown v. Evans, 34 Barb. 
594. 

48 C.J. p 1015 note 42. 

18. N.Y.—In re Chapman's Will, 94 
N.Y.S.2d 325. 

3^ife estate disregarded in apply¬ 
ing rule against suspension of pow¬ 
er of alienation.—^In re Wells, 283 N. 
Y.S. 707, 246 App.Div, 192, affirmed 
3 N.B.2d 204, 271 N.Y. 699. 

19- 3d3ch.—Case v. Green, 44 N.W. 

578, 78 Mich. 640. 

48 C.X p 1015 note 43. 

Reversions generally see Estates 
105-118. 

Suspension created by reversioner 
see supra § 46. 

20. Ky.—^Payette County v. Morton, 
138 S.W.2d 953. 282 Ky. 481, dis¬ 
tinguishing Duncan v. Webster 
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County Board of Education, 265 

S.W. 489, 205 Ky. 26. 

48 O.J. p 1015 note 44. 

Stipulation as to use of land 

(1) Grant of land providing that 
title should revert to grantor if land 
should be used for any purposes oth¬ 
er than those stipulated was not void 
as restraint on alienation in viola¬ 
tion of statute, since land was trans¬ 
ferable as long as used for purposes 
designated.—^Fayette County Board 
of Education v. Bryan, 91 S.W.2d 
990, 263 Ky. 61, distinguishing Dun¬ 
can V. Webster County Board of Ed¬ 
ucation, 265 S.W. 489, 206 Ky. 86. 

(2) Where deed adequately con¬ 
veyed a fee-simple title, but con¬ 
tained provision that if land should 
not be used for school purposes it 
should revert to “owner of the farm" 
from which land was taken, contin¬ 
gent reversion was to owner of the 
farm, but not to grantor, his heirs or 
assigns, and vesting of contingent 
remainder was indefinitely suspend¬ 
ed contrary to statute, and such pro¬ 
vision was void.—^McGaughey v. 
Spencer County Board of Education, 
149 S.W.2d 519, 285 Ky. 769, 133 A. 
D.R. 1474, distinguishing Fayette 
County V. Morton, 138 S.W.2d 953, 
282 Ky. 481. 

21- Wis.^—^Kramer v. Nelson, 208 NT- 

W. 252. 189 Wis. 660- 
48 C.J. P 1016 note 45. 
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§ 51. - Beneficial Interests under Trusts 

a. In general 

■b. Effect of right to sell, revoke or termi¬ 
nate 

a. In Cteneral 

A trust which suspends, or may suspend, the power 
of alienation beyond the period permitted by statute is 
invalid. In general, trusts the beneficial interests in 
which are alienable by persons In being and ascertainable 


do not suspend the power of alienation; but, except 
where a right of termination or revocation exists, trusts 
in which the beneficial interests are inalienable occasion 
a suspension. 

A trust which suspends, or maj* suspend, the pow¬ 
er of alienation beyond the period permitted by stat¬ 
ute is invalid,-- as where its duration is measured by 
years, and not by lives as required by the statute,^® 
or is, or may be, measured by a greater number of 
lives than the number permitted by the statute, 


Rights of entry for condition broken 
generally see Estates § 20 b (3). 

22. Cal.—Booge v. Rein!eke, 114 P. 
2d 427, 45 Cal.App.2d 260—In re 
Peabody’s Estate, 70 P.2d 249, 21 
Cal.App.2d 690. 

Ky.—Smith v. Fowler, 190 S.W.2d 
1015, 301 Ky. 96. 

Mich.—Gardner v. City Nat. Bank & 
Trust Co., 255 N.W. 5S7, 267 Mich. 
270. 

Mont.—^In re Swayze’s Estate, 191 P. 
2d 322, 120 Mont. 546. 

K.Y.—^In re Gorham’s Will, 28 N.E.2d 
888, 283 N.Y. 399, rehearing demed 
In re Gorham’s Will, 29 N.E.2d 658, 
284 N.Y. 679—^In re Gardner’s Will, 
75 N.Y.S.2d 885, 272 App.Div. 1064 
—In re Bardol’s Will. 4 N.Y.S.2d 
795, 253 App.Div. 498, 254 App.Div. 
647, affirmed 16 N.B.2d 96, 278 N, 
y. 543 —In re Drake's Estate, 283 
N.Y.S. 930, 246 APP.Div. 758—Mc¬ 
Guire V. McGuire, 80 N.Y.S. 497, SO 
App.Div. 63—In re Barnes’ Estate, 
92 N.Y.S.2d 702, 196 Misc. 775— 
In re Goldstein’s Estate, 87 N.Y.S. 
2d 11, 194 Misc, 903—In re 

Brecke’s Will, 82 N.Y.S.2d 147, 192 
Misc. 920—^In re Baumwald’s Es¬ 
tate, 81 N.Y.S.2d 779, 192 Misc. 846 
—In re Warren's Will, 81 N.Y.S.2d 
400, 192 Misc, 881—^In re Bay's 
Will, 36 N.Y.S. 2d 916, 178 Misc, 
737 —^in re Crakow's Estate, 32 N. 
T.S.2d 832, 177 Misc. 1034—In re 
Oppenheim’s Will, 24 N.Y.S.2d 599, 
175 Misc. 634—In re Osborn's Will, 
6 N.Y,S.2d 903, 169 Misc. 54—In re 
Wilson's Estate, 4 N.Y.S.2d 634, 
167 Misc, 758—In re Cipolla, 1 N.Y. 
S.2d 8, 165 Misc. 498—In re Jacob’s 
Estate, 300 N.Y.S. 913, 166 Misc. 
280 —In re Wuppermann's Estate, 
300 N.Y.S. 344, 164 Misc. 900—^In 
re Garland's Wilh 287 N.Y.S. 918, 
159 Misc. 333—^In re Moores’ Es¬ 
tate, 279 N.Y.S. 819, 155 Misc. 471, 
affirmed In re Moores* Will, 290 N. 
Y.S. 146, 248 App.Div. 738—In re 
Barnes* Estate, 279 N.Y.S. 117, 155 
Misc. 320—In re Puerth’s Estate, 
267 N.Y.S. 498. 149 Misc. 422—In 
re Perelman's Estate, 266 N.Y.S. 
584, 148 Misc. 906—^In re Barling's 
Estate, 266 N.Y.S. 482, 148 Misc. 
835—^In re McAllister’s Estate, 263 
N.Y.S. 782, 147 Misc. 366—^In re 
Duffy’s Will, 258 N.T.S. 429, 144 
Misc. 146, affirmed 263 N.Y.S, 956, 
238 App.Div. 863—re Shapiro's 


Estate, 240 N.Y.S. 211, 135 Misc. 
438, affirmed In re Shapiro’s Will, 
243 N.Y.S. 813. 229 App.Div. 867 
—In re Vert's Will, 214 N.Y.S. 145, 
126 Misc. 220—In re Baker’s Will, 
97 N.Y.S.2d 577—In re Christatos' 
Estate. 81 N.Y.S.2d 206—In re 
Teves’ Will, 78 N.Y.S.2d 8—In re 
Grace’s Estate, 73 N.Y.S.2d 200— 
In re Geiger, 73 N.Y.S.2d 196—^In 
re Nole's Estate, 71 N.Y.S.2d 565, 
affirmed 88 N.Y.S,2d 247, 275 App. 
Div. 705—^In re City Bank Farmers 
Trust Co., 69 N.Y.S.2d 235—In re 
Borneman’s Estate, 6S N.Y.S.2d 358 
—In re Smith's Will, 67 N.Y.S.2d 
330—In re Hagedorn’s Will, 57 N. 
Y.S.2d 348—In re Houghton's Will, 
48 N.Y.S.2d 908—In re Collier’s Es¬ 
tate, 45 N.Y.S.2d 773—In re Pot¬ 
ter’s Estate, 38 N.Y.S.2d 750—^New 
York Preparatory School v. Schal- 
lek, 240 N.Y.S. 725. 

Okl.—^In re Street's Estate, 280 P. 
413, 138 Okl. 115. 

48 C.J. p 982 note 16, p 1016 notes 
50-53, p 1017 notes 54, 65. 
Charitable trusts see infra §§ 68, 

69. 

Trusts for accumulation see supra §§ 
32-33. 

*Tf by any possibility the suspen¬ 
sion may continue longer, then the 
trust fails.”—In re Dewis* Estate, 
266 N.Y.S. 217, 220, 147 Misc. 857, 
affirmed 268 N.Y.S. 843, 240 App.Div. 
938. 

TerminatiozL of trust within period 
A trust, in order to be valid, must 
be so limited that in any event it 
will terminate absolutely within the 
statutory period.—^In re Manning’s 
Will, 234 N.Y.S. 109, 133 Misc. 695, 
affirmed 236 N.Y.S. 835, 227 App.Div. 
644, affirmed 170 NE. 135, 252 N.Y. 
540. 

Xudnsion of after-born, children 

(1) Inclusion of after-born child 
or children held invalid.—Chase Nat. 
Bank of City of New York v. Reed, 
67 N.Y.S.2d 290, 189 Misc. 694—In re 
Farrell's WUl, 244 N.Y.S, 183, 137 
Misc. 660. 

(2) Trust for possible after-born 
child held neither contemplated nor 
provided.—^Bank of New York v. 
Kaufman, 26 N.Y.S.2d 474, affirmed, 
In re Morrison's Will, 25 N-Y.S.2d 
408, 261 App.Div. 818, appeal denied 
26 N.Y,S.2d 316, 261 App.Div. 898. 
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I Voting trust agreement by stock- 
I holders held invalid.—Tracey v. 

I Franklin, Del., 67 A.2d 56. 

I Effect on right of residuary legatee 
I Under a trust agreement recuiring 
i the trustee to transfer the principal 
I on death of the life tenant to the 
I person entitled to receiv'e it as the 
S nominator’s residuary legatee, the 
I nominator’s residuary legatees were 
I not entitled to share in the trust 
i fund where his residuary trust was 
I invalid as unlawfully suspending 
^ alienation of the trust property.—In 
I re Sullivan's Will, 36 N.Y.S.2d 443. 

! ITphoIding trust as power 
I (1) A trust which violates a stat¬ 
ute against perpetuities cannot be 
upheld as a power. 

Minn-—^Application of Chapman. 211 
N.W. 325, 168 Minn. 1. 

N.Y.—Garvey v. McDevitt, 72 N.Y. 
556. 

(2) Beneficial interests under pow¬ 
ers see infra § § 52, 61. 

23. Mich.—^Richards v. Stone, 278 N. 
W. 657, 283 Mich. 485. 

N.Y.—McGuire v. McGuire, 80 N.Y. 
S. 497, 80 App.Div. 63—In re Chris¬ 
tatos' Estate, 81 N.Y.S.2d 206. 
Terms of fixed duration generally 
see supra § 45, 

Payment of income during lives of 
children 

Trust directing pa^^ment of rents, 
income, and profits to each of chil¬ 
dren of testatrix for thirty years 
presupposed payment of income only 
during the life of each child* and 
did not show an intent that trust 
should continue in any contingency 
for thirty years so as to suspend the 
power of alienation beyond the per¬ 
mitted period of two lives in being 
at death of testatrix.—In re Mitch¬ 
ell's Will, 73 N.Y.S.2d 916. 

24. N.Y.—re Mayer's Estate, 19 

N,Y.S.2d 398, 269 App.Div. 849, ap¬ 
peal denied in re Mayer’s Will, 29 
N.T.S.2d 671. 259 App.Div. 915— 
In re Bardol’s Will, 4 NY.S.2d 795, 
253 App.Div. 498, 254 App.Div. 647, 
affirmed 16 N.EL2d 96, 278 N.Y. 543 
—In re Drake's Estate, 283 N.Y.S. 
930, 246 App.Div. 758—^In re 

Brecke's Will, 82 N-Y.S.2d 147, 192 
Misc. 920—In re Baumwald's Es¬ 
tate, 81 N.Y.S.2d 779, 192 Misc. 
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or, contrary to statute, "by the lives of persons not in 
being,-5 or where the power of alienation is sus¬ 
pended, contrary to statute, for a period longer than 


lives in heing.26 Trusts which do not create an un¬ 
lawful suspension will not be held invalid as viola¬ 
tive of such statutes,27 and an instrument which does 


846—^In re Crakow's Estate, 32 X. 
T.S.2d 832, 177 3Iisc. 1034—In re 
Oppenheim’s Will, 24 N.Y.S.2d 599, 
175 Misc. €34—^In re Brown’s Will, 
20 ]Sr.T.S.2d 905, 174 ilisc. 346— 
In re Beo's Estate, 10 X.Y.S.2d 449, 
170 Misc. 491—In re Osborn's Will, 
6 N.Y-S.2d 903, 163 ilisc. 54—In re 
Wilson's Estate, 4 X.Y.S.2d 634, 
167 Misa 758—^In re Wupper- 
mann’s Estate, SOO X.T.S. 344, 164 
Misc. 900—In re Niles’ Will, 298 N. 
Y.S. 727, 164 Misc. 328—In re 

Moores' Estate, 279 N.Y.S. 819, 155 
Misc. 471, affirmed In re Moores’ 
Will, 290 N.Y.S. 146, 248 App.Biv. 
7SS—In re Barnes’ Estate, 279 N. 
T.S. 117, 155 Misc- 320—In re Jarv¬ 
is* Will, 273 N.Y.S. 294, 152 Misc. 
252—In re Perelman’s Estate, 266 
N.Y.S. 584, 148 Misc. 906—In re 
Burling's Estate, 266 N.Y.S. 482, 
148 Misc. 835—^In re Duffey’s Will, 
258 N.Y.S. 429, 144 Misc. 140, af¬ 
firmed 263 N.Y.S. 956, 238 App.Div. 
863—In re Farrell's Will, 244 N. 
Y.S. 183, 137 Misc. 660—In re 
Vert’s Will, 214 N.Y.S. 145, 126 
Misc. 220—In re Christatos’ Es¬ 
tate, 81 N.Y.S.2d 206—^In re 
Grace’s Estate, 73 N.Y.S.2d 200— 
In re Geiger, 73 N.Y.S.2d 196—^In 
re City Bank Farmers Trust Co., 69 
N.Y.S. 2d 235—In re Borneman's 
Estate, 68 N.Y.S.2d 35S—In re 
Hagedorn’s Will. 57 N.Y.S.2d 348 
—In re Houghton’s Will, 48 N.Y. 
S.2d 908—^In re Collier’s Estate, 45 
N.Y.S.2d 773—In re Katz’ Will, 46 
N.Y.S. 2d 132—^In re Taylor’s Will, 
34 N.Y.S.2d 200. 

•Prust after xise during two lives 
Where testator bequeathed life 
use of residence to wife and on her 
death life use thereof to daughter 
and then attempted to turn residence 
over to trustee for use and benefit of 
another daughter, trust was invalid 
as suspending power of alienation 
for more than two lives in being, 
contrary to statute,—^In re Baker’s 
Will, 97 N.Y,S.2d 577. 

Holding of fund during lives of 
three beneficiaries 
Where residuary clause in will 
creating a trust provided for hold¬ 
ing of an indivisible fund during 
lives of three beneficiaries who were 
to participate in income and only on 
death of last of them the trust 
should come to an end, the residu¬ 
ary clause was invalid.—^In re Nole’s 
Estate, 71 N.Y.S.2d 565, affirmed 88 
N.Y.S.2d 247, 275 App.Div. 705. 

Provision for cross remainders 
held invalid.—In re Gorham’s Will, 
28 N.E.2d 888. 283 N.Y. 399, reargu- 
ment denied In re Gorham’s Will, 29 
N.E.2d 658, 284 N.Y, 579. 


Limitation of power to dissolve cor¬ 
poration 

Instruments directing payment of 
trust income to four persons and 
limiting trustees* power to dissolve 
corporations were invalid as unlaw¬ 
fully suspending alienation.—^New 
York Preparatory School v. Schallek, 
240 N.Y.S- 725. 

Statutory number of lives held not 
exceeded 

N.Y.—In re Fisher’s Estate, 5 N.Y.S. 
2d 320, 168 Misc. 132—In re 

Smith's Estate, 271 N.Y.S. 356, 150 
Misc. 261—In re Hodgman’s Es¬ 
tate, 245 N.T.S. 644, 138 Misc. 368 
—In re Sisk's Will, 96 N.Y.S.2d 
237—^In re Weissman's Will, 95 N. 
Y.S.2d 88. 

Suspension held validly limited to 
one lifetime 

Mich.—^Van Tyne v, Pratt, 289 N.W. 
275, 291 Mich. 626. 

N-Y.—In re Homer's Estate, 37 N-Y- 
S.2d 237, 264 App.Div. 980—In re 
Pieux’ Estate, 258 N.Y.S. 856, 144 
Misc. 495. 

25. N.T.—In re Lyons’ Will, 283 N. 
Y.S. 673, 245 App.Div. 548, reversed 
on other grounds 2 N.E.2d 628, 271 
N.Y. 204—In re McAllister’s Es¬ 
tate, 263 N.Y.S. 782, 147 Misc. 360 
—In re Teves* Will, 78 N.Y.S.2d 8. 

Possible payment to persons not in 
being 

Primary trust was valid notwith¬ 
standing portions of income from 
time to time were possibly payable 
to persons not in being at time of 
death of testatrix whose will creat¬ 
ed trust.—^In re O’Plyn's Will, 91 N. 
Y.S.2d 568, 196 Misc. 193. 

26. Mont.—^In re Swayze’s Estate, 
191 P.2d 322, 120 Mont, 546. 

Statute held net violated 
I Cal.—^Miranda v. Miranda, 183 P.2d 
I 61, 81 Cal.App,2d 61. 

127. Cal,—In re Gump’s Estate, 107 
' P.2d 17. 16 Cal.2d 5S6—In re Sahl- 
I ender’s Estate, 201 P,2d 69, 89 Cal. 

' App.2d 329—la re Edwards* Estate, 
14 P.2d 318, 126 Cal.App. 152, re- 
' hearing denied 15 P.2d 194, 126 Cal. 
App. 152. 

D.G,—Shoemaker v. Newman, 65 F. 
2d 208, 62 APP.D.C. 120, 89 A.L.R. 
1034, certiorari denied 64 S.Ct. 72, 
290 U.S. 656, 78 L.Ed. 568. 

Idaho.—^In re Zeb’s Estate, 189 P.2d 
95, 67 Idaho 567. 

Ky.—Goodioe’s Trustee and Adm’r v. 
Goodloe, 166 S.W.2d 836, 292 Ky. 
494—Tillman v, Blackburn. 124 S. 
W.2d 755, 276 Ky. 650—Emler v- 
Emler’s Trustee, 196 S-W.2d 79, 
269 Ky. 27. 

Mich,—^Van Tyne v. Pratt, 289 N.W. 
276, 291 Mich. 626. 
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Minn.—^Holm v. Merchants State 
Bank of North Branch, 267 N.W. 
201, 197 Minn. 384. 

N.Y.—^In re De Varona’s Trust, 84 N. 
Y.S.2d 50, 274 App.Div. 303, af¬ 
firmed 87 N.E.2d 450, 299 N.Y. 726 
—In re Mallouk’s Will, 96 N.Y.S. 
2d 367, 276 App.Div. 1098—In re 
Gardner’s Will, 75 N.Y.S.2d 885, 
272 App.Div. 1064—In re Homer’s 
Estate, 37 N.T.S.2d 237. 264 App. 
Div. 980—In re Brewster’s Estate, 

253 N.Y.S. 707, 246 App.Div. 192, 
affirmed In re Wells, 3 N.E.2d 204, 
271 N.Y. 599—In re O'Flyn’s Will, 
91 N.Y,S.2d 568, 196 Misc. 193— 
Chase Nat. Bank of City of New 
York V. Reed. 67 N.Y.S.2d 290, 189 
Misc. 694—In re Clark’s Will, 58 
N.Y.S.2d 865, 185 Misc. 174—Bank¬ 
ers Trust Co. V. Topping, 41 N.Y.S. 
2d 736, 180 Misc. 596—^In re Bruck¬ 
heimer’s Estate. 38 N.Y.S.2d 146, 
193 Misc. 414, affirmed 45 N.Y.S.2d 
956, 267 App.Div. 783, appeal de¬ 
nied 47 N.Y.S.2d 320, 267 App.Div. 
878, motion denied 55 N.E.2d 511, 
292 N.Y. 642, affirmed 60 N.E.2d 
195, 294 N.Y. 31—In re Baldwin’s 
Will. 26 N.Y.S.2d 414, 176 Misc. 986 
—^In re Fisher’s Estate, 6 N.Y.S.2d 
320, 168 Misc. 132—In re Froman's 
Estate, 300 N.Y.S. 1088, 165 Misc. 
400—In re Merseles’ Will, 292 N. 
Y.S. 276, 161 Misc. 454—In re 
Schalkenbach's Estate, 279 N.Y.S. 
181, 155 Misc. 332—In re Colt’s 
Estate, 278 N.Y.S. 895, 154 Misc. 
843—In re Smith’s Estate, 271 N. 
Y.S. 356. 150 Misc. 261—In re Mc- 
Ardle’s Will, 264 N.Y.S. 764, 147 
Misc. 876—^In re Fieux* Estate, 258 
N.Y.S. 856, 144 Misc. 495—In re 
Goldfeld’s Will, 256 N.Y.S. 268, 142 
Misc. 712, affirmed 257 N.Y.S. 1034, 
236 App.Div. 718—^In re Currier's 
Estate, 245 N.Y.S. 703, 138 Misc. 
372—^In re Hodgman’s Estate, 245 
N.Y.S. 644, 138 Misc. 368—Oliver v. 
Wells, 236 N.Y.S. 595, 134 Misc. 
893, affirmed 243 N.Y.S. 328, 229 
App.Div. 356, affirmed 173 N.E. 676, 

254 N.Y. 451—^In re Shapiro’s Es¬ 
tate, 236 N.T.S. 280, 134 Misc. 363, 
affirmed In re Shapiro’s Will, 243 
N.Y.S. 813, 229 App.Div. 867—In re 
Sisk’s Will, 96 N.Y.S.2d 237—In re 
Weissman's Will, 95 N.Y.S.2d 88— 
In re Meffert’s Trust, 77 N.Y.S.2d 
241—In re Schubert’s Will, 64 N.Y. 
S.2d 694—^In re Green’s Estate, 54 
N.Y.S.2d 140, affirmed 59 N.Y.S,2d 
375, 269 App.Div. 1025—^Stewart v. 
McMartin, 5 Barb. 438. 

Oki.—Franklin v. Margay Oil Cor¬ 
poration, 152 P.2d 486, 194 Okl. 
619—Hunger v. Elliott, 100 F.2d 
876, 187 Okl. 19—Cunningham v. 
Fidelity Nat. Bank of Oklahoma 
City, 98 P.2d 57, 186 Okl, 429. 
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not create a trust will not be held invalid as creating 
a trust which unlawfully suspends the power of 

alienation.^s 

The mere creation of a trust does not, ipso facto, 
suspend the power of alienation it is suspended, 
by a trust, onl^" where a trust-term is created, either 
expressly or by implication, during the existence of 
which a sale by the trustee would be in contravention 
of the trust.^^ 

Under the rule and subject to the qualification 
stated supra § 49, trusts the beneficial interests in 
which are alienable by persons in being and capable 
of being ascertained do not suspend the power of 
alienation but, except where a right of termina¬ 
tion or revocation exists, as discussed infra subdivi¬ 
sion b of this section, trusts in which the beneficial 
interests are inalienable occasion a suspension.^s 
Thus, under statutes providing that the beneficiaries 
thereof shall acquire no interest in the trust prop¬ 
erty, or rendering 'their interests inalienable, and 


statutes prohibiting conveyances by trustees in con¬ 
travention of a trust, trusts to receive income or 
rents and profits, and to pay or apply them to the 
use of an\' person,or to pay annuities therefrom, 
and trusts for accumulation suspend the power of 
alienation as long as they continue. 

A trust to begin in the future causes a suspension 
of the power of alienation if the legal title or ben¬ 
eficial interests under it w'ill be inalienable.^® 

b. Effect of Eight to Sell, Revoke, or Terminate 

A suspension of alienability otherwise occasioned by 
a trust is obviated by the settlor's reservation of an 
unconditional right to revoke the trust, or the grant to 
the trustee of the unconditional right to terminate it, as 
where he is granted the power to transfer the trust prop¬ 
erty and the alienability of the proceeds is not sus¬ 
pended. 

A suspension of alienability' otherwise occasioned 
by a trust is obviated by the reservation to the set¬ 
tlor of an absolute right to revoke the trust^" or by 
a grant to the trustee of the absolute right to termi- 


I*riULary and secondary use 

Under will creating- trusts in re¬ 
siduary estate from which income 
was to be paid to four beneficiaries 
for life, with provision that on death 
of each his share should pass to sur¬ 
vivors, primary use for each of ben¬ 
eficiaries and secondary use of prin- 
•cipal of first beneficiary to die were 
valid.—In re Chapman's Will, 9 K- 
Y.S.2d'520, 169 Misc. 1035. 
l>ivision into shares on death of ben¬ 
eficiary 

An entire estate may be held in 
trust for one beneficiary for life, 
and on his death may then be divid¬ 
ed into shares, each of which may be 
held in trust for a second separate 
life.—^In re Abbott’s Estate, 61 IST.T. 
S.2d 574, 187 Misc. 394—In re Niles* 
Will, 298 N.T.S. 727, 164 Misc. 328— 
In re Hagedorn’s Will, 57 N.T.S.2d 
348. 

Gifts held not alternative or con¬ 
tingent so as to invalidate trusts.— 
In re MacIntyre’s Estate, 300 N.Y.S. 
173, 164 Misc. 895. 

28. N.Y.—^In re Beese’s Will, 87 N. 
Y.S.2d 607, 275 App.Div. 37—^In re 
Soley’s Estate, 271 N.Y.S. 595, 150 
Misc. 839. 

29. D.C.—Shoemaker v. Newman, 65 
F.2d 208, 62 App.D.C. 120, 89 A.LwB. 
1034, certiorari denied 54 S.Ct. 72, 
290 U.S. 656. 78 l».Ed. 668. 

N.T.—-Bobert v. Coming, 89 N.Y. 225 
—Wells v* Sanires, iq2 N.Y.S. 597, 
117 App.I>iv. 502, 504, affirmed 84 
N.E. 1122, 191 N.Y. 529—In re 
Fischer’s Estate, 42 N.Y.S.2d 649i 
661, 181 Misc. 1044. 

3a N.Y.—Robert Vi 89 N. 

Y. 225—In re Fipcher's Estate, 42 
N.Y.S.2d 649, 181 Misc. 1044. 


31. N.Y.—^In re Brewster’s Estate, 
283 N.Y.S. 707, 246 App.Div. 192, 
affirmed In re Wells, 3 N.E.2d 204, 
271 N.Y. 599. 

48 C.J. P 1016 note 48, 

Period of suspension 

The period during which the pow¬ 
er of alienation is suspended is, in 
the case of trusts, made by statute 
to depend on whether there is a per¬ 
son or persons in being, no matter 
how numerous, who can pass a com¬ 
plete title to the land devised.—In 
re Butter’s W'iH, 1 N.W.2d 87. 239 
Wis. 249. 

Postponement of possession and en¬ 
joyment 

Testamentary trust providing for 
payment of income to testator’s 
daughter for life with remainder 
over in equal shares to daughter’s 
offspring was not rendered void, as 
contravening statute respecting sus¬ 
pension of power of alienation, by 
provision for postponement of o1^- 
spring’s possession and enjoyment of 
one half of their respective shares 
until offspring attained age of twen¬ 
ty-five years and of other half until 
offspring attained age of thirty-five 
years.—^Jacobson v. Mankato Loan & 
Trust Co., 263 N.W. 365, 191 Minn. 
143. 

Where only two of named annui¬ 
tants survived testator^ trust was a 
valid disposition of entire residuary 
estate and not invalid as providing 
for unlawful suspension of power of 
alienation.—In re Donovan’s Estate, 
275 N.Y.S, 142, 153 Misc. 593, af¬ 
firmed 277 N.Y.S. 615, 243 App.Div. 

I 597. 

32. N.Y.—In re Osborn’s Will, 6 N. 
I Y.S.2d 903, 169 Misc. 54. 

653 


48 C-J. P 1016 notes 50-53, p 1017 
notes 54, 55. 

33. N.Y.—In re Osborn’s Will, 6 N. 
T.S.2d 903. 169 Misc. 54—In re 
Leveen’s Will, 55 N.Y.S.2d 298. 

48 C.J. p 1016 note S3. 

Trusts to receive and pay over in¬ 
come as constituting mere post¬ 
ponement of possession see infra 
§ 67 a, 

34. N.Y.—^In re Christatos* Estate, 
81 N.Y.S.2d 206. 

48 C-J. p 1017 note 54. 

Annuities payable out of principal 
see infra § 53. 

Payment out of income otherwise 
disposed of 

In view of fact that entire net in¬ 
come of testamentary trust was dis¬ 
posed of during lives of named rela¬ 
tives, the only reasonable interpre¬ 
tation that could be placed on provi¬ 
sion in w’ill directing trustees to pay 
another relative a certain sum i>er 
month for life was that no payment 
of income was to be made to latter 
until after death of other Income 
beneficiaries, and provision, so con¬ 
strued and not constituting a com¬ 
mon-law annuity, was required to be 
expunged as an illegal suspension of 
power of alienation.—In re Geiger's 
Estate, 73 N.Y.S.2d 196. 

35. Wis.—Scott V. West, 24 N.W. 
161, 25 N.W. IS, 63 Wis. 529. 

; 48 C.J. p 1017 note 55. 

I Other statutory restrictions on 
trusts for accumulation see supra 
I § 33. 

3S. N.Y.—Garvey v- McDevitt, 72 
N.Y. 556. 

a?7« N.Y.—^Irving Trust Co. v. Hhrt- 
mann. 8 N.Y.S,2a 387. 

48 C.J. p 1017 note 58. 
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nate it,^® although the property still remains subject 
to any statutory requirements as to vesting, as dis¬ 
cussed infra §§ 58, 66; where a power to alter, 
amend, modify, or revoke a trust has been reserved, 
the period of the suspension of the power of aliena¬ 
tion runs from the expiration of the reserved power 
and not from the date of the creation of the trust.^^ 

Accordingly', a power given the trustee to sell and 
transfer the trust property obviates any suspension 
of the power of alienation, otherwise existing, where 
the alienability or ownership of the proceeds is not 


suspended but if the suspension continues as to 
the proceeds the powder of sale does not remove the 
trust from the operation of the statute, although the 
particular property out of which they come is capa¬ 
ble of being transferred,"^^ the disposition of the 
proceeds being the controlling factor.^^ 

If, however, the right of revocation, termination, 
or sale is dependent on a contingency^^ or is exer¬ 
cisable only at a future time,^^ the suspension other¬ 
wise existing is not thereby obviated; but a provi¬ 
sion that a power of sale be exercised at a specified 


38. N.T.—In re Goldstein’s Estate, 
240 N.Y.S. 103, 135 Misc. 441. 

4S C.J. p 1017 note 61. 

Power to expend corpus at once 
K.T.—In re Baeuchle’s IVill, S2 X.T. 

S.2d 371, affirmed 94 X.Y.S.Sd 5S2, 
276 App.Div. 925. 

Income from partaersMp to widow 
Trust giving wife testator's in¬ 
come from partnership and direct¬ 
ing partner to continue business for 
five years was not an unlawful sus¬ 
pension of alienation, since the trust 
was subject to termination at an 
earlier date should the -widow die.— 
In re Goldstein's Estate, 240 X.Y.S. 
103, 135 Misc. 441. 

39. “X.Y.—City Bank Farmers Trust 
Co. V. Cannon, 51 X.E.2d 674, 291 
X.T. 125—Chase Nat. Bank of City 
of Xe-w York v. Reed, 67 X.Y,S.2d 
290, 1S9 Misc. 694. 

Power to substitute assets 

Within this rule, unrestricted re¬ 
served power to substitute assets in 
the trust is equivalent to reservation 
of a power to revoke, alter, or mod¬ 
ify trust.—Chase Xat. Bank of City 
of New York v. Reed, 67 X.Y.S.2d 
290, 189 Misc. 694. 

mves uot in being at time of origi¬ 
nal indent-ore 

Where original trust indenture 
contains reservation of power of rev¬ 
ocation in the settlor, later modifica¬ 
tion providing for trusts measured 
by lives not in being at time of orig¬ 
inal indenture is permissible, and va¬ 
lidity of trust is then to be tested 
as of time of modification.—Bankers 
Trust Co, V. Topping, 41 N.T.S.2d 
736, 180 Misc. 596. 

Beneficiary bom before execution of 
amended ins-trument 
Where trust indenture was exe¬ 
cuted before one of the secondary 
life beneficiaries was born, but pow¬ 
er to alter, amend, modify, or revoke 
trust was reserved and such bene¬ 
ficiary was born prior to execution of 
amended instrument, trust for his 
benefit was not invalid.—^Chase Nat. 
Bank of City of New York v. Reed, 
67 X.T.S.2d 290, 189 Misc, 694. 

40. Mont.—Hodgkiss v. Northland 
Petroleum Consol., 67 P.2d 811, 104 I 
Mont. 328. 


X.Y.—In re Zehe’s Will, 57 X.Y.S.2d 
574—In re Freedman's Will, 35 N. 
Y.S.2d 11, modified on other 
grounds In re Freedman's Estate, 
41 X.Y.S.2d 152, 266 App.Div. 746. 
Wis.—In re Butter's Will, 1 N.W.2d 
87, 239 Wis. 249. 

48 C.J. p 1016 note 52 [a], p 1017 
note 61. 

Postponement of alienation; discre- 
-tion 

(1) MTiere trustee is empowered 
to sell land -without restriction as to 
time, power of alienation is not sus¬ 
pended, even though alienation in 
fact may be postponed by nonaction 
of trustee or in consequence of a 
discretion reposed in him by creator 
of trust. 

D.C.—Shoemaker v. Newman, 65 F.2d 
208. 62 App-D.C. 120, 89 A.L.R. 
1034, certiorari denied 54 S.Ct. 72, 
290 U.S. 656, 78 L.Ed. 568. 

X.T.—^Robert v. Corning, 89 X.Y. 225 
—In re Fischer's Estate, 42 N.Y.S. 
2d 649, ISl Misc. 1044—In re Cur¬ 
rier's Estate, 245 N.Y.S. 703, 138 
Misc. 372. 

<2) Discretion given to trustees 
under will as to time of making sale 
of property devised and distribution 
of proceeds, if extended beyond rea¬ 
sonable limits intended by testator, 
does not create perpetuity or affect 
vested rights under will, since any 
attempt on the part of the trustees 
to unduly prolong either the sale or 
distribution can easily be remedied 
through a court of equity.—Shoe¬ 
maker v. Newman, 65 P.2d 208, 62 
App.D.O. 120, 89 A.L.B. 1034. cer¬ 
tiorari denied 54 S.Ct. 72, 290 U.S. 
656, 78 L.Ed. 668. 

(3) A trust instrument providing 
that trustees should not dispose of 
stock held in trust for testator's 
four children unless, in their judg¬ 
ment, there was no reasonable prob¬ 
ability that corporation could be fur¬ 
ther profitably operated, or oppor¬ 
tunity arose for sale on such terms 
that trustees were clearly of opinion 
that best interests of trust and ben¬ 
eficiaries demanded sale, did not un¬ 
lawfully suspend power of alienation 
of stock for possible period of more 
than two lives in being.—Atwood v. 

654 


Holmes, 28 N.W.2d 188, 224 Minn. 
157. 

Trustees not compelled to sell 

■\\Tiere title vests in the trustees 
and they are at all times empowered 
to sell the real property, there is no 
suspension of the power of aliena¬ 
tion, and the fact that they could 
not be compelled to sell for a period 
of five years is immaterial.—In re 
Ximphius' Will, 247 N.Y.S. 841* 139 
Misc. 133. 

Ci-rantee’s right of sale as power in 
trust 

Writing directing grantee having 
right of management and sale not to 
divide property until ten years after 
grantor's death was held not unlaw¬ 
fully to suspend power of alienation, 
grantee's right of management and 
sale being valid as powers in trust.— 
Percy v. Huyck, 234 N.Y.S. 635, 226 
App.Div. 142, modified on other 
grounds 169 N.E. 127, 252 N.T., 168. 

41. N.Y.—Peabody v. Kent, 138 N. 

T.S. 32, 153 App.Div. 286, modified 
on other grounds 107 N.E. 51, 213 
N.Y. 154. 

48 C.J. p 1017 note 62. 

42. N.Y.—^Whitefield v. Crissman, 
108 N.Y.S. 110, 123 App.Div. 233. 

43. N.Y.—Fowler v. Ingersoll, 28 N. 
E. 471, 127 N.Y. 472. 

48 C.J- p 1018 note 64. 

Sale at prescribed price 
A power of sale does not obviate 
a suspension where the power is re¬ 
stricted to a sale at a prescribed 
minimum price.—Stewart v. Wool- 
ley, 106 N.Y.S. 99, 3 21 App.Div. 531 
—In re Fischer's Estate, 42 N.Y.S.2d 
649, 181 Misc. 1044. 

44. N.Y.—^In re Perkins, 157 N.E. 
750, 245 N.Y. 478. 

Possibility of unlawful delay 
Absence of provision in will im¬ 
posing limitation of time within 
which trustees must sell property 
and distribute proceeds, creating 
possibility that sale might be un¬ 
lawfully delayed, did not render will 
invalid under rule against perpetui¬ 
ties.—Shoemaker v. Newman, 65 F. 
2d 208, 62 App.D.C. 120, 89 A.D.R. 
1034, certiorari denied 54 S.Ct. 72, 290 

U.S. 656, 78 D.Ed. 568. 
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time does not render it conditional where such pro¬ 
vision is merely advisory or precatory and is not 
a restraint on the power,and a provision that no 
sale shall ‘be made except after advertisement for a 
definite period is unobjectionable if it is a reasona¬ 
ble precaution to prevent a sacrifice of the prop¬ 
erty *4 6 On the other hand, it has been held that a 
power of sale in the trustees does not obviate an il¬ 
legal suspension.^'^ 

A mere expression of the testator’s desire, the re¬ 
quest being expressly declared not mandatory but 
discretionary with the trustee, that realty be held 
intact for a period not exceeding a specified number 
of years does not create an unlawful suspension of 
the power of alienation.^S 

Where there is a positive direction that on the 
death of the beneficiary the remainder shall be paid 
over absolutely, a power granted to the trustee to 
terminate the trust, in whole or part, at any time 
during its continuance does not render it void as 
substituting the trustee’s discretion as to the time of 
termination for the statutory limitation of duration 
of two lives in being.^^ 

Consent of cestuis to termination. It has been 
held that, where trustees are authorized, on the con¬ 
sent of beneficiaries who are ascertainable and sui 
juris, to sell or distribute the trust property and 
terminate the trust, a suspension of alienability, 
otherwise existing, is thereby obviated,notwith¬ 


standing the number of the persons w’hose consent 
may be required^i or the length of the time during 
which such consent may be given but there is 
authority to the contrary where the beneficiary 
whose consent is essential might die before the ex¬ 
piration of the trust term, inasmuch as it would 
thereby become impossible to obtain his consent to 
an earlier termination.^^ 

Termmation in disregard of trust. A suspension 
otherwise caused by a trust is not obviated by an 
option given the trustee to distribute the property 
before the expiration of the specified term -where 
such distribution, if made, would be in disregard of 
the trust purposes.^-^ 

Revocation on consent of cestuis. Where by vir¬ 
tue of a statute trusts are revocable on the written 
consent of all the beneficiaries, such a trust occa¬ 
sions no suspension of the power to alienate the 
trust property during the life of the settlor.^S 

§ 52. - Beneficial Estates under Powers 

Bene-ficlal powers and powers in trust, the beneficial 
interests in which are alienable by persons in being and 
ascertainable, cause no suspension of the power of aliena¬ 
tion. 

Under the rule and subject to the qualification 
stated supra § 49, beneficial powers and powers in 
trust, the beneficial interests in which are alienable 
by persons in being and ascertainable, cause no sus¬ 
pension of the power of alienation,^® even where 


45. N'.lO.—^Hagen v. Sacrison, 123 N. 
W, 518. 19 N.D. 160, 26 

S. , 724. 

48 C.X P 1018 note 66. 

46. N.T.—^Robert v. Corning, 89 N". 

T. 225. 

47. N.T.—In re Barnes' Estate, 92 
lSr.T.S.2d 702, 196 Misc. 775. 

Vmst based on term of years 

(1) A testamentary trust which 
was based on a term of years rather 
than during continuance of two lives 
in being was void as against conten¬ 
tion that, since, under will, trustees 
had power to sell and dispose of 
property as testator himself could 
have done if living, there was no re¬ 
straint on alienation.—^Richards v. 
Stone, 278 hT.W. 657, 283 Mich. 485. 

(2) Terms of fixed duration gener¬ 
ally see supra § 45. 

48. N.T,—-In re Currier's Estate, 
245 N.T.S. 703, 138 Misc. 372. 

49. N.T.—^In re Hearn's Will, 285 N, 
T.S. 935, 158 Misc. 370. 

■iO. N.T.—Stoiher v. Stoiber, 57 N. 
T,S, 916, 40 App.I>iv. 156—Spitzer 
V. Spitzer, 56 N-T.S. 470, 38 App. 
Dlv. 436. 


51. N.T.—Stoiber v. Stoiber, 57 N. 
T.S. 916, 40 App.Div. 156, 160. 

48 C.J. p 1018 note 70. 

52. N.T.—Stoiber v. Stoiber, supra. 

53. N.T.-—In re Hitchcock, 118 N.E, 
220, 222 N.T. 57. 

54. N.T.—In re Hitchcock, supra. 

55. N.T.—^Hammerstein t. Equita¬ 
ble Trust Co.. 141 N.T.S. 1065, 156 
App.Div. 644, affirmed 103 N.E. 706, 
209 N.T. 429. 

56. N.T,—^Manice v, Manice, 43 N.T. 
303. 

48 C.J. p 1018 notes 78. 79. 

Beneficial powers and powers in 
trust in classification of powers 
see the C.J.S. title Powers § 6. also 
49 C. J. p 1251 notes 43-51. 
Appointment of person to receive 
property 

Under a statute providing that 
the power of alienation is suspend¬ 
ed when there are no persons in be¬ 
ing by whom an absolute fee in pos¬ 
session can be conveyed, a devise to 
one with instruction to pay the prop¬ 
erty to the person giving the testa¬ 
trix the best care in her declining 
years is not void as suspending the 
absolute power of alienation from 
the testatrix' death until the trustee 

655 


made the designation, since the will 
provided no restriction on alienation, 
the beneficiary, whoever he might be, 
was in being and he and the trustee 
could convey an absolute fee at any 
time, and the ordinary delays in the 
settlement of an estate are not with¬ 
in the reason of the statute.—^Moss 
V. Axford, 224 N.W. 425. 246 Mich. 
288. 

Postponement of possession and en¬ 
joyment 

<1) Where will created trust for 
two lives with power of appoint¬ 
ment, testamentary appointment to 
infants with postponement of pos¬ 
session and enjoyment until of legal 
age was held valid with respect to 
period for which power of aliena¬ 
tion may be suspended, since vesting 
of title was not postponed beyond 
the second life, but only possession 
and enjoyment, until each child at¬ 
tained the age of twenty-one years. 
—In re Carroll’s Estate, 286 N.T.S. 
307, 247 App.Div. 11. modified on oth¬ 
er grounds 8 N.E.2d 864, 274 N.T. 
288, 115 A.L(,R. 923, reargument de¬ 
nied 11 N.E.2d 737, 275 N.T. 636. 

<2) Postponement of possession 
and enjoyment as disability not 
within statute generally see infra $ 
67 a. 



70 C.J.S. 


PEEFETVITIES 


§§ 52-53 

they are to be exercised at a future time.®’^ 

However, it is not lawful to create a perpetuity by 
means of a power in trust any more than b}' a direct 
limitation.^ S Imperative powers in trust under which 
persons not in being*,or the trustee of a trust in 
which beneficial interests are inalienable,may 
become beneficially interested suspend the power of 
alienation as long as they exist; and a power exer¬ 
cisable only after a specified time®^ or on a con- 
tingency®2 suspends the power of alienation if the 
beneficial interest is inalienable in the interim. 

§ 53. - Annuities 

Annuities which vest immediately and the payment 
of which is not restricted to income occasion no suspension 
of the power of alienation* 


Annuities which vest immediately and the pay¬ 
ment of which is not restricted to income occasion 
no suspension of the power of alienation,®^ since all 
the interests are immediately alienable,®'^ or their 
present value may be ascertained and set aside or 
paid over.®5 Where annuitants and those entitled 
to the residuary can join at any time in a transfer 
of the propert}’’ mentioned in a paragraph of a will 
setting up the annuity, such paragraph is not a re¬ 
straint on the alienation of the property contrary to 
statute.®® 

It has been said that the question of a possible 
violation of the statutes against perpetuities does 
not arise in the case of an annuity, for the annui¬ 
tant’s life is not *‘a measuring life” within the pro¬ 
hibition of the statutes.®'^ 


asiEaiiasrizLg’ laiud; converting realty 
into personalty 

(1) There may he a valid power 
in trust to retain management of 
land granted or devised, to receive 
the rent and profits, pay charges 
therefrom and pay over the net 
rents to the legal owner without 
necessarily occasioning a suspension 
of the absolute power of alienation; 
the legal title is in the grantor or 
devisee, and so he may at any time 
convey.—In re Frankel’s Estate, S2 
N.Y.S.2d 30. 196 Misc. 268. 

(2) Power given testator's widow 
as life tenant to convert real estate 
into personal property did not result 
in changing widow's life estate to a 
trust estate so as to invalidate 
trusts created, subject to widow's 
life estate, for lives of two daugh¬ 
ters and survivor.—In re Brewster’s 
Estate, 283 IST.Y.S. 707, 246 App.Div. 
192, affirmed In re Wells. 3 3Sr.E.2d 
204, 271 N^.Y. 599. 

S7. Cal.—^Matter of Campbell. 87 P. 

573. 149 cal. 713. 

48 aj*. p 1019 note 80. 

Power to distribute to charities 
A power given by will to last of 
three successive life tenants of re¬ 
siduary trust estate to distribute 
stated sum to one or both of two 
named charities was not invalid as 
one which possibly could not be ex¬ 
ercised within period during which 
power of alienation was suspended, 
as it might have been exercised by 
deed during donee's lifetime and was 
enforceable immediately on termina¬ 
tion of permissible suspension peri¬ 
od.—-In re Leo's Estate, 10 ]Nr.Y.S,2d 
449, 170 Misc. 491. 

i 

58; N.Y.—^Booth v. Baptist Church 
of Christ, 28 hT.E. 238. 126 N.Y. 215 
—^In re Morrison's Estate, 18 N.Y. 
S.2d 235. 173 Misc. 503. 

Power to business 

N.Y.—^In re Morrison's Estate, supra. 


Effect of invalidity of trust 

(1) Powders in trust are governed 
by same rules of law applicable to 
trusts, and, where testamentary 
trust was invalid as unlawfully sus¬ 
pending power of alienation, powers 
granted to trustees could not be up¬ 
held as valid powers in trust.—In re 
Baumwald’s Estate, 81 N.Y.S.2d 779, 
192 Misc. 846. 

(2) Testamentary provision that, 
on failure of life tenant of testamen¬ 
tary trust with power of appoint¬ 
ment to leave valid appointment, 
corpus should go to life tenant’s 

! lawful issue, was operative, where 
trust was declared invalid as violat¬ 
ing rule against suspension of pow¬ 
er of alienation.—In re Baiter’s Es¬ 
tate, 273 N.Y.S. 962, 152 Misc. 177. 
2>isposaI of residue of property 
Where earlier provisions of will 
creating trusts by exercise of pow¬ 
er of appointment were invalid under 
statutes dealing with perpetuities 
and suspension of power of aliena¬ 
tion, trusts in subsequent article, 
purporting to dispose of residue of 
property over which testatrix had 
power of appointment, including 
lapsed bequests, violated the same 
statutes and were ineffective to ex¬ 
ercise the power.—Chase Nat. Bank 
of City of New York v. Central Han¬ 
over Bank & Trust Co., 39 N.Y.S.2d 
541, 265 App.Div. 434. 

58- N.Y.—^Haynes v. Sherman, 22 N. 

E. 938, 117 N.Y. 433, 

48 C.J. P 1019 note 82. 

60- N.Y.—Garvey v. McDevitt, 72 N. 
Y. 556—Peabody v. Kent, 138 N. 
Y.S. 32, 153 App.Biv. 286, modified 
on other grounds 107 N.E. 51, 213 
N.Y. 154. 

Trusts in which beneficial interests 
are inalienable see supra § 51 a. 

61. Wis.—DeWolf V. Liawson, 21 N. 

W. 615, 61 Wis. 469, 50 Am.R. 148. 
4$ C.J. P 1019 note 84. 
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62. N.Y.—^Epstein v. Werbelovsky, 
177 N.Y.S. 554, 108 Misc. 214, re¬ 
versed on other grounds 184 N.Y. 
S. 330, 193 App.Div. 428, affirmed 
135 N.E. 902, 233 N.Y. 525. 

48 C.J. P 1019 note So. 

63* N.Y.—^In re Guggenheimer’s Es¬ 
tate, 6 N.Y.S.2d 137, 168 Misc. 1. 
48 C.J. p 1019 notes 88, 89. 
Annuities as affecting suspension of 
ownership see infra § 62. 

Trusts to pay annuities out of in¬ 
come see supra § 51 a. 

Annuities not constituting measuring 
lives 

Annuities provided for by will did 
not constitute measuring lives, with 
respect to invalidity of will as im¬ 
proper restraint on alienation, where 
no trust was erected for their pay¬ 
ment, testamentary directions being 
merely that specified annual sums 
should he paid, since gift of an an¬ 
nuity must be regarded as a legacy 
of a definite sum required to pur¬ 
chase the annuity.—In re Chambers' 
Will, 4 N.Y-S.2d 875, 167 Misc. 843, 
adhered to 7 N.Y.S.2d 250, 169 Misc. 
124. 

64- N.Y.—^Lang v. Ropke, 7 N.Y.Su- 
per. 363, 10 N.T.Leg.Obs. 70. 

48 CJ. P 1019 note 88. 

65. N.Y.—Central Trust Co- v. 

Palck, 164 N.Y.S. 473, 177 App.Div. 
501, affirmed 120 N.E. 859, 223 N. 
Y. 705, 

48 CJ. p 1019 note 89. 

66. N.Y,—^In re Rhinelander's Will, 
36 N.Y.S.2d 105, 264 App.Biv. 607, 
reversed on other grounds In re 
Rhinelander’s Estate, 47 N.E.2d 
681, 290 N.Y. 31. 

67. NT,—In re Katz' Will, 45 N.Y.S. 
2d 132. 

What lives may measure the period 
generally see supra § 45. 
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§ 54. - Leases 

A lease does not suspend the power of alienation of 
the property; and a perpetual lease, a perpetual right to 
renew a lease, or a provision in a lease for perpetual 
renewal does not violate statutes limiting the period of 
permissible suspension. 

A lease does not suspend the power of alienation 
of the property demised and a perpetual lease, 
a perpetual right to renew a lease/® or a provision 
in a lease for perpetual renewal'll is not violative 
of statutes limiting the period during which the 
absolute power of alienation may be suspended. 

§55. - Charges 

A charge on property does not suspend its alienabil¬ 
ity. 

A charge on property does not suspend its aliena- 
bility/2 inasmuch as all the interests are immediate¬ 
ly alienable.'^S 

§ 56. - Options 

An option to purchase or sell property does not sus¬ 
pend the power of alienation where the parties are in 
being and ascertainable and can, together, convey the 
entire title. 

An option to purchase or sell property does not 


suspend the power of alienation where the optionor 
and optionee are in being and ascertainable and can 
convey the entire title by their united action/*^ but 
a clause in a deed, providing that the conve 3 -ance 
is on condition that, should the grantee desire to 
sell the land, the grantor shall have the option of 
repurchasing at a stated price, has been held void as 
violating a statute limiting the permissible period 
for the suspension of the absolute power of aliena- 
tion.'*5 An option agreement given by the purchaser 
of an automobile to the dealer, at the time of the 
sale, granting the dealer an option to repurchase for 
a period of six months and providing for liquidated 
damages for resale to another is not void under a 
statute forbidding the suspension of the absolute 
pow’er of alienation for not more than twent 3 ’-five 
years’^® or under a statute providing that conditions 
restraining alienation, when repugnant to the inter¬ 
est created, are void.'^'^ 

§ 57. - Liens 

A mere lien on property does not suspend its aliena¬ 
bility. 

A mere lien on property does not suspend its 
alienability.’^® So a mortgage which, under the 


68. U.S,—^Francis v. Superior Oil 

Co., C.C.A.Okl., 102 F,2<1 732. 

48 C.jr. p 1019 note 90. 

Leases as: 

Affecting suspension of ownership 
see infra § 63. 

Not violating rule against per¬ 
petuities see supra § 11. 
Contract between, riparian owners 

A contract whereby lower riparian 
owner, in consideration of furnish¬ 
ing of electricity for fifteen years 
and other valuable consideration, 
conveyed to upper owner the right 
to discharge waste products into 
stream to he carried off by flow 
through premises of lower owner, 
was not a lease of agricultural land 
for longer period than ten years in 
which rent or service has been re¬ 
served, and hence was not void as 
offending statute against perpetui¬ 
ties, since “rent” paid for agrricultur- 
al lands within statute must be con¬ 
strued in its original and technical 
sense as profit arising out of land 
and payable periodically.—Johnson 
V. Armour & Co., 291 N.W. 113, 69 
N,D. 769, 127 A.L.R. 828. 

69. Oa.—Williams v. J. M. High Co., 

36 S.E.2d 667, 200 Ga. 230, 162 A. 

L.R. 1139. 

Season for rule 

With such a lease In existence, 
there would be jSt all times, or at 
least at the termination of the peri¬ 
od during which the powders of ali¬ 
enation could he suspended, persons 
who, hy Joining^ could convoy the 
70 C. J.S.—43 


fee.—^Williams v. J. M, High Co., su¬ 
pra. 

70. Ga.—-Williams v. X M. High 
Co., supra. 

71. Miss.—^Lloyd's Estate v, Mullen 
Tractor & Equipment Co., 4 So.2d 
282, 192 Miss. 62. 

Lease so providing held, valid in 
absence of statutory prohibition 
against making of such lease.— 
Lloyd’s Estate v. Mullen Tractor & 
Equipment Co., supra. 

72. N.Y.—Orr v. Orr, 133 N.Y.S. 48, 
147 App.Div. 753, affirmed 106 N.E. 
1037, 212 N.Y. 615, 

48 -C-J. p 1019 note 92. 

Charges as affecting suspension of 
ownership see infra § 64. 

Condition on legacies as charge 
General legacies made a charge on 
realty were valid, as against con¬ 
tention that they occasioned an un¬ 
lawful suspension of absolute power 
of alienation, where condition on 
which legacies were predicated must 
be fulfilled, if at all, not later than 
the expiration of a single life.—In 
re Cipolla, 1 N,Y,S.2d 8, 165 Misc. 
498. 

73. N.I>.—In re Gray, 146 N.W. 722, 
27 N.D. 417, L.H,A.1917A 611. 

48 C-J. p 1019 note 92. 

74. Minn.—^Mineral Land Inv, Co. 
V. Bishop Iron Co., 159 N.W. 866, 
134 Minn, 412, L.R.A-1917I> 900. 

48 aJ. p 1019 note 94. 
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Option as personal 

Under provision of will granting 
to named person exclusive right to 
purchase testatrix’ realty within one 
year after testatrix’ death for price 
designated by named appraisers, the 
option granted was personal to per¬ 
son named, and could not extend be¬ 
yond his life, and hence the provi¬ 
sion was not invalid as suspending 
the power of alienation for period 
not measured by lives.—In re Haus¬ 
er’s Will. 50 N.Y.S.2d 709. 

75- Ky.—^Maddox v. Keeler, 177 S. 
W.2d 568, 296 Ky. 440, 162 A.L.R. 
578, overruling Coley v. Hord, 62 
6.W.2d 792, 250 Ky. 250. 

Beason for rtae 

The right to exercise the option, 
being the subject of inheritance* 
could pass from generation to gen¬ 
eration, until finally it might vest 
in one coming into being after the 
expiration of the statutory period.— 
Maddox v. Keeler, 177 S.W.2d 568, 
296 Ky. 440, 162 A.L,B. 578. 

76- Cal.—^Bay Shore Motors v. Bak¬ 
er, 202 F.2d 865, 90 Cal.App.2d 
Supp. 895. 

77- Cal.—^Bay Shore Motors v. Bak¬ 
er, supra. 

78. N.Y.—^Hawley v. James, 16 
Wend. 61. 

Liens as affecting suspension of 
ownership see infra | 65, 
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laws of the jurisdiction, is not deemed a conveyance 
or transfer of title and gives the mortgagee no 
right of possession does not violate statutes for¬ 
bidding the perpetual suspension of the absolute 
power of alienation of the title to real property. 

§ 58. Suspension of Ownership 

A suspension ef absolute ownership occurs only when 
there are no persons in being and ascertainable by whom 
unitedly an absolute interest In possession can be as¬ 
signed or transferred; an interest which is contingent 
or inalienable is suspended in ownership. 

It has frequently been said that a suspension of 
the absolute ownership of property occurs, under a 
statute relating thereto, only when there are no per¬ 
sons in being and ascertainable by whom unitedly 
an absolute interest in possession can be assigned or 
transferred the phrase ‘^suspension of absolute 
ownership,” as used in a statute with reference to 
personal property, has been held synonymous in 
signification with ‘‘suspension of the power of alien- 
ation,”Sl and under such statute the same general 
test applicable in determining whether there has been 
an unlawful suspension of the power of alienation 
of real property has been held applicable in deter¬ 
mining whether there has been an unlawful sus¬ 
pension of the absolute ownership of personal prop¬ 


erty.^ 2 The owmership is absolute only when the 
interests are all vested as well as alienable and 
an interest which is either contingent or inalienable 
is suspended in ownership.^^ 

Jlethods of occasioning s^ispension. It has some¬ 
times been said that the absolute ownership of prop¬ 
erty is suspended only by the creation of a trust 
which vests the title in trustees or by the creation of 
future estates vesting on the occurrence of some 
future and contingent event.^^ Jt should be noted, 
however, that not every trust occasions a suspen¬ 
sion, as discussed infra § 60, and, on the other hand, 
that suspension may be caused in certain cases by 
the creation of powers, as discussed infra § 61. 
Where, by the terms of a deed, property conveyed 
is not to be divided or distributed before the hap¬ 
pening of a designated contingency reasonably re¬ 
lated to a proper purpose to be accomplished, and 
for a period which is also reasonable when so con¬ 
sidered, the restriction is not an unlawful restraint 
on the ownership of the property.^® 

Suspension by terms of instnanent, A statute lim¬ 
iting the period for the suspension of ownership 
has been said to be aimed only at suspension of the 
powder of absolute ownership by the terms of the 
instrument itself,^7 and not at a suspension of the 


79. Cal.—Priddel v. Shankie, 159 P. 

2d 438, 69 Cal.App.2d 319. 
ai 02 rtg:ag-e saenzins; payjnent for aid 
l>y conxity 

Where county had extended hospi¬ 
tal care to defendant in cotenant’s 
partition action, wherein county filed 
•cross complaint seeking; payment of 
defendant’s note and mortgage se¬ 
curing payment for aid advanced 
within four years previous or there¬ 
after advanced to defendant or rela¬ 
tives, mortgage was not vulnerable 
to objection that it suspended power 
of alienation until death of last of 
defendant’s relatives, none of whom 
had received any aid from county.— 
Priddel v. Shankie, supra. 

tNT.T.—In re Buhl’s Will, 67 N. 
T.S.2d 579. 271 App.Div. 635—In re 
Bhinelander’s Will, 36 N,y.S.2d 
105, 264 App.Div. 607, reversed on 
other grounds In re Bhinelander’s 
Estate, 4T N.E.2d 681, 290 N.Y. 31 
—In re Lawton’s Estate, 20 N.Y.S. 
2d 578, 173 Misc. 1059—In re Cur- 
rier^s Estate, 245 N.Y.S. 703, 138 
Misc. 372—In re Katz’ Will. 45 N. 
Y.S.2d 132. 

48 C.J. p 1019 note 96. 

Conveyance of ownership and enjoy¬ 
ment 

(1) The absolute ownership of 
personalty is suspended improperly 
when it is impossible for persons in 
being to convey the full, absolute, 
and immediate ownership and enjoy¬ 


ment of the personalty.—^Bankers 
Trust Co. V, Firth. 31 N.Y.S.2d 889, 
177 Misc. 797. 

(2> Postponement of possession 
and enjoyment as not suspension 
within statute see infra § 67 a. 

81. N.Y.—^Richards v. Moore, 6 
Redf.Surr. 278. 

48 C.J. p 1019 note 96 [aj. 
Postponement of vesting also re¬ 
quired 

(1) However, the words ’"absolute 
ownership,” as used in such statute, 
have been held to prohibit not only 
the suspension of the power of 
alienation, but also a postponement 
of vesting beyond the lives of two 
persons in being.—In re Johnson’s 
Will, 253 N.Y.S. 241, 233 App.Div. 
587. 

(2) Postponement of vesting gen¬ 
erally see infra § 66. 

82. N.Y.—^Matter of Perry, 96 N.Y. 
S. 879, 48 Misc. 285, 

48 C.J. P 1019 note 96 [b]. 

Test of suspension of alienability 
see supra § 49. 

83. Ind.—Swain v. Bowers, 158 N. 
E. 598, 91 Ind.App. 307. 

48 CJ. P 1020 note 99. 

84. N.Y.—In re Wilcox. 87 N.B. 497, 
194 N.Y. 288. 

48 C.J. P 1020 note 99. 

85. N.Y.—In re Rhinelander's Will, 
36 N.Y.S.2d 105, 264 App.Div. 607, 
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reversed on other grounds In re 
Rhinelander’s Estate, 47 N.E.2d 
681. 290 N.Y. 31. 

48 C.J. P 1020 note 2. 

€?ondition unrestricted as to time 
Bequest to association, having no 
plan to erect building, with direction 
for payment when, and not before, 
cornerstone of new hall was laid, 
was invalid, since bequest, not being 
for charitable use and being limited 
on a condition precedent the per¬ 
formance of which is unrestricted as 
to time, attempted to suspend abso¬ 
lute ownership beyond the statutory 
period.—In re Kennedy's Estate, 271 
N.Y.S. 126, 151 Misc. 193. 

86. Ala.—^Hedricks v. Beam, 4 So. 
2d 176, 241 Ala. 618. 

87. N.Y.—^In re Adler’s Estate, 83 N. 
Y-S.2d 153, 193 Misc. 19—In re 
Herrmann’s Estate, 82 N.Y.S. 2d 
888, 193 Misc. 466. 

“A violation of the statute against 
perpetuities must appear from the 
instrument creating the trusts.”— 
In re Weissman’s Will, 95 N.Y.S.2d 

88. 89. 

Will not prescribing period for dis- 
irihntion 

Residuary bequest providing that, 
if beneficiary died before becoming 
entitled to possession of, or title to, 
property thereunder, property should 
be distributed equally among her 
children living at time of distribu- 
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power of alienation resulting from circumstances 
outside the instrument so the administration of 
a fund in a manner which may be violative of the 
statute does not invalidate the provisions of an in- 1 
strument otherwise entirely lawfuL^^ 

§ 59. - Legal Interests 

Absolute ownership is not suspended by the creation 
of vested particular interests or estates and a vested 
remainder; but a limitation of a contingent interest sus¬ 
pends absolute ownership as long as the contingency 
exists, as does a gift subject to defeasance. 

The absolute ownership of property is not sus¬ 
pended by the creation of vested particular interests 
or estates and a vested remainder but a limita¬ 
tion of a contingent interest suspends the absolute 
ownership as long as the contingency exists,^^ even 
though all the persons who might by any possibility 
become entitled thereto are in being and can be 
ascertained. 92 Thus, where it is uncertain in which 
of existing persons^^ or which members of a class^^ i 
an interest will vest, or where persons not in being 
may become entitled to an interest,the absolute 
ownership is suspended. 


A gift subject to defeasance occasions a suspen- 
sion,S^ inasmuch as neither the first donee nor the 
donee under the conditional limitation possesses ab- 
1 solute ownership, even though both are in being.^" 

Gift oz'cr in event of death of legatee, A gift 
over in the event that a legatee die before coming 
into possession of the bequest is not a violation of a 
statute against the suspension of absolute owner¬ 
ship of property or of any public policy.^® 

§ 60. - Beneficial Interests under Trusts 

a. In general 

b. Effect of right to sell or revoke 
a. In General 

A trust which suspends, or may suspend, the absolute 
ownership of property beyond the period permitted by 
statute is invalid. Except where a right of termination 
or revocation exists, ownership is suspended by trusts 
in which beneficial interests are inalienable, but not by 
trusts in which the beneficial interests are alienable by 
i persons in being and capable of being ascertained. 

A trust ■which suspends, or may suspend, the 
absolute ownership of property beyond the period 
permitted by statute is invalid,®^ as where its dura¬ 


tion, but neither prescribing nor 
postponing period for making of dis¬ 
tribution, created valid gifts to chil¬ 
dren on death of beneficiary prior 
to distribution, effective as soon as 
title or possession could be trans¬ 
ferred by executor under the law, 
and was not objectionable as sus¬ 
pending absolute ownership for an 
unlawful period.—^In re Herrmann's 
Estate, 82 ]Sr-Y.S.2d 888, 193 Misc. 
466. 

88. Isr.T.—In re Adler's Estate, 83 N. 
T.S.2d 153, 193 Misc. 19. 

Disabilities not within statute see 
infra § 67. 

89. hT.Y.—^In re TVeiasman's Will, 95 
N-.Y.S.2d 88. 

90. K.Y.—Hatch v, Bassett, 52 N.Y. 
359. 

48 C.J. p 1020 note 6. 

91. N.Y.—^In re Conger, 80 N.Y.S. 
933, 81 App.Div. 493. 

48 C.J. p 1020 note 7. 

92. N'.Y,-—In re Wilcox, 87 N.E. 497. 
194 N.Y. 288. 

48 C.J. P 1020 note 8. 

93. N.Y.—Stoiber v. Stoiber, 57 N.Y. 

S. 916, 40 App.Div. 156. 

48 O.J. p 1020 notes 9, 10. 

94. N.Y.—Schlereth v. Schlereth, 66 
N.E. 130, 173 N.Y. 444, 93 Am.S.R. 
616. 

48 C.X p 1020 note 10. 

95. N.Y.—^In re Niles’ Will, 298 N. 

T. S. 727, 164 Misa 328, 

48 C.X p 1021 note 11. 

96. N.Y.—In re Wilcox, 87 N.E 497, 
194 N.Y. 288. 

48 C.J. P 1021 note 12. 


97. N.Y.—W’ilber v. Wilber, 59 N.E. 
264, 165 N.Y. 451. 

48 C.J. p 1021 note 13. 

98. N.Y.—In re Chatfield’s Estate, 
85 N.Y.S.2d 405, 194 Misc. 197. 

99. N.Y.—Guaranty Trust Co. of N. 
Y. V. New York Trust Co., 74 N.E. 
2d 232, 297 N.Y. 45—In re Gor¬ 
ham's Will, 28 N.E.2d 888, 283 N. 
Y. 399, rehearing denied In re Gor¬ 
ham’s Will, 29 N.E.2d 658, 284 N. 
Y. 579~Gliver v. Wells, 173 N.E. 
676, 254 N.Y. 451—Chase Nat. Bank 
of City of New York v. Central 
Hanover Bank & Trust Co., 39 N. 
Y.S.2d 541, 265 App.Div. 434—In re 
Lyons' Will, 283 N.Y.S. 673, 245 
App.Div. 548, reversed on other 
grounds 2 N.E,2d 628, 271 N.Y. 204 
—McGuire v. McGuire, 80 N.Y.S. 
497, 80 App.Div. 63—In re Barnes' 
Estate, 92 N.Y.S.2d 702, 196 Misc. 
775—In re Goldstein's Estate, 87 
N.Y.S.2d 11, 194 Misc. 903—In re 
Baumwald's Estate, 81 N.Y.S. 2d 
779, 192 Misc. 846—In re Crakow's 
Estate, 32 N.Y.S.2d 832, 177 Misc. 
1034—In re Oppenheim’s Will, 24 
N.Y.S.2d 599, 175 Misc. 634—^In re 
Berlin’s Estate, 6 N.Y.S,2d 1005, 
169 Misc, 128—^In re Osborn’s Will, 
6 N,Y.S.2d 903, 169 Misc. 54—^In re 
Wilson’s Estate, 4 N.Y.S.2d 634, 
167 Misc. 758—^In re Squiers’ Will, 
291 N.Y.S. 871, 161 Misc. 257, mod¬ 
ified on other grounds 300 N.Y.S. 
654, 353 App.Div. 732, affirmed 16 
N,B.3d 111, 278 N.Y. 680—In re 
Barnes’ Estate, 379 N.Y.S. 117, 155 
Misc. 326—In re Buchner’s Will, 
274 N.Y.S. 936, 153 Misc. 407—-In re 
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Fuerth’s Estate, 367 KT.S. 498. 
149 Jilisc. 422—In re Perelman’s 
Estate. 266 N.Y.S. 584, 148 Misc. 
906—In re Burling’s Estate, 266 N. 
Y.S. 482. 148 Misc. 835—In re Lew¬ 
is’ Estate. 266 N.Y.S. 217, 147 Misc. 
857, affirmed 268 N.Y.S. 843, 240 
App.Div. 938—In re McAllister’s 
Estate, 263 N.Y.S. 782, 147 Misc. 
360—In re Looram’s Estate, 261 N. 
Y.S. 576, 146 Misc. 14S—In re Duf¬ 
fy's Will, 25S N.Y.S. 429. 144 Misc. 
140, affirmed 263 N.Y.S. 956, 238 
App.Div. 863—In re Wilcox’ Estate, 
256 N.Y.S, 507. 142 Misc. 878—In 
re Shapiro's Estate, 240 N.Y.S. 211, 
135 Misc. 438. affirmed In re Sha¬ 
piro’s Will, 243 N.Y.S, 813. 229 
App.Div. 867—^In re Turner's Will, 
237 N.Y.S. 412, 135 Misc. 223—In 
re Vert's Will, 214 N.Y.S. 145, 126 
Misc. 220—^In re Baker’s Will, 97 
N.Y.S.2d 577—In re Christatos' Es¬ 
tate, 81 N.Y.S.2d 206—In re Teves’ 
Will, 78 N.Y.S.2d 8—In re Gi*ace’s 
Estate, 73 N.Y.S.2d 200—In re Gei¬ 
ger, 73 N.Y.S.2d 196—In re Nole’s 
Estate, 71 N.Y.S.2d 565, affirmed 88 
N.Y.S,2d 247. 275 App.Div. 705—In 
re City Bank Farmers Trust Go„ 
69 N,Y.S.2d 235-*-In re Borneman’s 
Estate, 68 N.Y.S.2d 358—In re 
Smith's Will, 67 N.Y.S.2d 330—In 
re Byan's Will, 62 N.Y.S.2d 502— 
In re Houghton's Will, 48 N.Y.S. 
2d 908—^In re Salomon's Estate, 32 
N.Y.S.2d 655—^New York Prepara¬ 
tory School V. Schallek, 240 N.Y.S 
726. 

48 CJ. p 1021 notes 18-24. 

Charitable trusts see infra §S 68, 69. 
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tion is measured by years, and not by lives as re- by a greater number of lives than the number per- 
quired by the statute,^ or is, or may be, measured mitted by the statute,^ or, contrary to statute, by the 


Possibility of exceeding statutory 
period generally see supra § 4S. 
Statutory period generally see su¬ 
pra §§ 44-4S. 

Trusts for accumulation see supra 
§ 33. 

3[a.clusioxL of after-born children 

(1) Inclusion of possible after- 
born children held contrary to stat¬ 
ute.—Chase Nat. Bank of City of 
New York v, Reed, 67 N.T.S.2d 290, 
1S9 Misc. €94—In re Lewis’ Estate, 
266 N.Y.S. 217, 147 Misc. S57, affirmed 
26S N.Y.S. S43, 240 App.Div. 935— 
In re Fairchild's Estate, SI N.Y.S.2d 
111, affirmed SS N.Y.S.2d 246, 275 
App.Div. 705. 

<2) After-born children held not 
admitted by trust.—Bank of New 
York V. Kaufman, 26 N.Y.S.2d 474, 
affirmed In re Morrison’s Will, 25 N. 
T.S.2d 40S, 261 App.Div. SIS, appeal 
denied 26 N.Y.S.2d 316, 261 App.Div. 
S9S—Schenectady Trust Co. v, Se¬ 
ward, 21 N.Y.S.2d 815. 

1. N-Y.—^McGuire v. McGuire, 80 N. 
T-S. 497, £0 App.Div. 63—In re 
Buchner’s Will, 274 N.Y.S. 936, 153 
Misc. 407—^In re Christatos’ Estate, 
81 N.Y.S.2d 206. 

Terms of fixed duration generally see 
supra § 45. 

Continuance of trust after absolute 
period of years 

N.Y.—In re Teves' Will, 78 N.Y.S.2d 

8 . 

XColding stock till fixed date 

Provision of will directing that 
stock be held in trust until a fixed 
date, without further limitation in 
event one or all of the beneficiaries 
might die during the trust period, 
was void under statute as not being 
measured by a life or not more than 
two lives in being at date of testa¬ 
tor’s death, and further provision di¬ 
recting trustees to equalize advances 
made to some of beneficiaries of 
trust out of the income received 
from stock was ineffective.—In re 
Dietz' Will, 42 N.Y.S.2d 708, affirmed 
41 N.T.S.2d 917, 266 App.Div, 755. 

■2. N.Y.—Guaranty Trust Go, of N. 
T. v. N. Y. Trust Co., 74 N.E.2d 
232. 297 N.Y. 45—In re Durand's 
Will, 164 N.E. 737, 250 N.Y. 45— 
Chase Nat. Bank of City of New 
York V. Central Hanover Bank & 
Trust Co., 39 N.Y.S.2d 541, 265 
App.Div. 434—^Xn re Crakow's Es¬ 
tate, 32 N.Y.S.Sd 832, 177 Misc. 1034 
—In re Oppenheim's Will, 24 N.Y. 
S.2d 599, 175 Misc. 634—In re 

Brown's Will, 20 N.Y.S.2d 905, 174 
Misc. 346—In re Berlin*s Estate, 6 
N.Y.>S.0d 1005, 169 Misc. 128—In 
re Osborn's Will, 6 N.Y.S.2d 903. 
169 Misc. 54—^In re Wilson’s Es- 
Ttate, 4 N.Y.S.2d 634, 167 Misc. 758 


—In re Niles' Will, 29S N.Y.S, 727. 
164 Misc. 328—In re Squiers* Will, 
291 N.Y.S. S71, 161 Misc. 257, mod¬ 
ified on other grounds 300 N.Y.S. 
654, 253 App.Div. 732, affirmed 16 
N.E.2d 111, 278 N.Y. 5S0—In re 
Barnes' Estate, 279 N.Y.S. 117, 155 
Misc. 320—In re Notarius' Estate, 
266 N.Y.S. 714, 149 Misc. 57—In re 
Perelman’s Estate, 266 N.Y.S. 5S4, 
148 Misc. 906—In re Burling's Es¬ 
tate, 266 N.Y.S. 482, 14S Misc. 835 
—In re Green’s Estate, 262 N.Y.S. 
456, 146 Misc. 5.30, affirmed In re 
Green, 264 N.Y.S. 934, 239 App.Div. 
820, affirmed In re Green’s Estate, 
1S9 N.E. 704, 263 N.Y. 575—In re 
Duffey’s Will, 258 N.Y.S. 429, 144 
Misc. 140, affirmed 263 N.Y.S. 956, 
238 App.Div. 863—In re Wilcox’ 
Estate, 256 N.Y.S. 507, 112 Misc. 
878—In re Terwilligar’s Will, 237 
N.Y.S. 390, 135 Misc, 170, affirmed 
In re Hornidge, 243 N.Y.S. 898, 230 
App.Div. 763—In re Vert’s Will, 
214 N.Y.S. 145, 126 Misc. 220—In 
re Baum-wald's Estate, 81 N-Y.S.2d 
779, 192 Misc. 846—In re Baker's 
Will, 97 N.T.S.2d 577—In re Chris¬ 
tatos* Estate, 81 N.Y.S.2d 206—In 
re Grace's Estate, 73 N.Y.S.2d 200 
—In re Geiger’s Estate, 73 N.Y.S. 
2d 196—In re Nole’s Estate, 71 N. 
Y.S.2d 565, affirmed 88 N.Y.S.2d 
247, 275 App.Div. 705—In re City 
Bank Farmers Trust Co., 69 N.Y. 
S. 235—In re Borneman’s Estate, 
6S N.Y.S.2d 358—In re Houghton’s 
Will, 48 N.Y.S.2d 90S—In re Katz’ 
Will, 45 N.Y.S.2d 132—In re Tay¬ 
lor’s Will, 34 N.Y.S.2d 200—New 
York Preparatory School v. Schal- 
lek, 240 N.Y.S. 725. 

Boxninaut purpose of trust 

(1) In creating a testamentary 
trust, if dominant purpose was crea¬ 
tion of a single trust subsisting dur¬ 
ing five lives, absolute ownership 
would be illegally suspended and 
trust would be void in its entirety 
even though under some contingen¬ 
cies it might end within statutory 

j period; but if dominant purpose 
I were creation of trust divisible into 
separate shares and terminable by 
I separate lives, trust to that extent 
might be upheld even though in some 
other contingency it would be ille¬ 
gally prolonged.—In re Bemis’ Will, 
91 N.Y.S.2d 20, 195 Misc. 716. 

(2) Validity or invalidity accord¬ 
ing to contingency generally see su¬ 
pra § 48. 

Birectiou for coutiuaauce of funds in 
trust 

Directions in will for continuance 
of funds in trust after two lives 
were void,—^In re Fairchild's Estate, 
SI N.Y.S.2d 111, affirmed 88 N.Y.S.2d 
246, 275 App.Div. 705. 
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Bemainder; cross remainders 

(1) Transfer of property in trust 
to pay income to donor, and on his 
death to pay over income to his 
v/ife and daughter and survivor, with 
remainder over, was held void as 
suspending absolute ownership for 
three lives.—In re Best’s Estate, 249 
N.Y.S. 784, 140 Misc. 31. 

(2) Provision for cross remainders 
held invalid.—In re Gorham’s Will, 
28 N.E.2d 888, 283 N.Y. 399, rehear¬ 
ing denied In re Gorham’s Will, 29 
N.E.2d 658, 284 N.Y. 579, 

(3) Where will created a trust for 
life of widow, and on her death two 
trusts for lives of two beneficiaries 
and on their deaths the corpus of the 
two trusts to revert to estates, and 
also a third trust for life of daugh¬ 
ter and on her death the entire es¬ 
tate to be divided among daughter’s 
living children, a transfer of the 
corpus of the two trusts on the 
deaths of the two beneficiaries to the 
third trust for the daughter would 
violate rule against perpetuities as 
suspending distribution of remain¬ 
ders for more than two lives in be¬ 
ing,—In re Irving Trust Co., 62 N.Y. 
S.2d 447. 

Grantor's life not one of measuring 
lives 

Instrument whereby grantor con¬ 
veyed personal property to himself 
as trustee and directed that trusts 
should be continu/M after his death 
with substituted trustees did not re¬ 
quire consideration of grantor’s life 
as one of measuring lives.—Looram 
V. Looram, 199 N.E. 489, 269 N.Y. 
296. 

Illegal suspension not shown 

(1) Generally.—In re Bound’s Es¬ 
tate, 13 N.Y.S.2d 178, 171 Misc. 591 
—^In re Smith’s Estate, 271 N.Y.S. 
356, 150 Misc. 261—^In re Notarius' 
Estate, 266 N.Y.S. 714. 149 Misc. 57 
—^In re Dwyer’s Estate, 259 N.Y.S. 
137, 144 Misc, 590—^In re Fieux’ Es¬ 
tate, 258 N.Y.S. 856, 144 Misc. 495— 
In re Hodgman’s Estate, 245 N.Y.S. 
644, 138 Misc. 368—In re Weissman’s 
Will, 95 N.Y.S.2d 88—In re Fischer's 
n!state, 87 N.Y.S.2d 324—In re Si¬ 
mon’s Estate, 60 N.Y.S.2d 539, re¬ 
versed in part on other grounds 69 
N.Y.S.2d 797, 271 App.Div. 1006— 
Shipman v. Title Guarantee & Trust 
Co., 20 N.Y.S.2d 508. 

(2) Testamentary trust manifest¬ 
ing an intent that any share which 
has once been subdivided and con¬ 
tinued in trust for a second life shall 
at termination of such life vest ab¬ 
solutely among surviving beneficia¬ 
ries or surviving issue of any de¬ 
ceased beneficiary was not void as 
illegally suspending absolute owner- 
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lives of persons not in being but in a number of i violate such statutes,^ and in others particular in¬ 
decisions particular trusts have been held not to struments have been held not to create trusts.® 


ship.—In re Bemis' Will, 91 N'.T.S.Sd 
20, 195 Misc. 716. 

(3) Provision in will establishing 
a trust, the income of which was 
payable to testator’s wife, sister, 
and brother during their lives, w-as 
not violative of statute prohibiting 
suspension of absolute ownership of 
personalty for longer than two lives 
in being, where sister predeceased 
testator, leaving only two of the 
beneficiaries living at time of his 
death, since will speaks as of time 
of death.—In re Ginn’s Estate, 49 N. 
T.S.2d 443. 

(4) Where trust indenture directed 
that, if two named children of ben¬ 
eficiary should survive her, trustee 
should hold a share in trust for each, 
and pay net income of share until 
child should arrive at age of thirty- 
five years, at which time the child 
should receive the share held in 
trust for him or her, there was no 
Illegal suspension of absolute own¬ 
ership which would invalidate pro¬ 
vision for living children, since each 
share was measured only by life of 
life beneficiary and of particular 
child for whom share was set apart. 
—Bankers Trust Co. v. Firth, 31 N. 
y.S.2d 889, 177 Misc. 797. 

3. N’.Y.—Chase Nat. Bank of City of 
New York v. Central Hanover Bank 
& Trust Co.. 39 N.Y.S.2d 541, 265 
App.Div. 434-—In re Lyons’ Will, 
283 N.Y.S. 673, 245 App.Div, 548, 
reversed on other grounds 2 N.E. 
2d 628, 271 N.Y. 204—In re McAl¬ 
lister’s Estate, 263 N.Y.S. 782. 147 
Misc. 360—Cohen v. Wacht, 244 N. 
Y.S. 274, 137 Misc. 679, affirmed 
246 N.Y.S. 873, 231 App.Div. 801— 
In re Ryan’s Will, 52 N.Y.S.2d 502. 

4. N.Y.—^New York Trust Co. v. 
Weaver, SO N.E.2d 56. 298 N.Y. 1— 
City Bank Farmers Trust Co. v. 
Arnold, 27 N.E,2d 984, 283 N.Y, 
184—In re Brewster’s Estate, 283 
N.Y.S. 707, 246 App.Div. 192, af¬ 
firmed In re Wells. 3 N.E.2d 204, 
371 N.Y. 599—Chase Nat. Bank of 
City of New York v. Reed, 67 N.Y. 
S,2d 290, 189 Misc. €94—Bankers 
Trust Co. V. Topping, 41 N.Y.S.2d 
736, 180 Misc, 696—In re Bruck¬ 
heimer’s Estate, 38 N.Y.S-2d 146, 
193 Misc. 414, affirmed 45 N.Y.S.2d 
956, 267 App.Div. 783, appeal de¬ 
nied 47 N.Y.S.2d 320, 267 App.Div. 
878, motion denied 65 N.E.2d 511. 
292 N.Y. 642, affirmed 60 N.E,2d 
195, 294 N.Y. 31—^In re Korn’s Es¬ 
tate, 12 N.Y.S.2d 959, 171 Misc. 409 
—In re Kupfershmid’s Will, 285 
N.Y.S. 1028, 158 Misc. 493—In re 
Colt’s Estate, 278 N.Y.S. 895, 154 
Misc. 843i—In re Bednowi^ Es¬ 
tate, 274 N^a m 1^2 msc, 7 $^ 


In re Backer’s Estate, 266 N.Y.S. 
47, 148 Misc. SIS—McArdle's Will, 
264 N.Y.S. 764, 147 Misc. 876—In re 
Currier’s Estate, 245 N.Y.S. 703, 
138 Misc. 372—In re Hodgman’s 
Estate, 245 N.Y.S. 644, 13S Misc. 
36S—In re Turner’s Will, 237 N.Y. 

S. 412, 135 Misc. 223—Oliver v. 
Wells. 236 N.Y.S. 595, 134 Misc. 
893, affirmed 243 N.Y.S. 328, 229 
App.Div. 356, affirmed 173 N.E. 676, 
254 N.Y. 451—^In re Weissman's 
Will, 95 N.T.S.2d SS—In re Wain- 
wright’s Estate, 82 N.T.S.2d 345— 
In re Meffert's Trust, 77 N.Y.S.2d 
241—In re Willard’s Will, 70 N.Y. 
S.2d 896—In re Green's Estate, 54 
N.Y.S.2d 140, affirmed 59 N.Y.S.2d 
3T5, 269 App.Div. 1025. 

Division of corpus after life estate 
A provision of a will for a life es¬ 
tate in corpus of trust fund for the 
benefit of testatrix’ brother and aft¬ 
er his death division of the corpus 
of the estate into two separate 
funds in trust for two nieces dur¬ 
ing their respective lives with gift 
over to their descendants did not 
■violate the rule against perpetuities, 
and provisions for nieces were valid. 
—In re Schutz’ Will, 30 N.Y.S.2d 
887, 177 Misc. 477. 

grimary and secondary user sur¬ 
vivor of heneficiaaries 
Under will creating trusts in re¬ 
siduary estate from which income 
was to be paid to four beneficiaries 
for life, with provision that on death 
of each his share should pass to sur¬ 
vivors, primary use for each of ben¬ 
eficiaries and secondary use of prin¬ 
cipal of first beneficiary to die were 
valid.—^In re Chapman’s Will, 9 N.Y. 
S.2d 520, 169 Misc. 1035. 

lE’articular trusts held valid 

(1) Residuary trust consisting of 
remainders and contingent remain¬ 
ders of other trusts, together with 
secondary trusts.—In re Go!dfeld’s 
Will, 256 N.Y.S. 268, 142 Misc. 712, 
affirmed 257 N.Y.S. 1034, 236 App. 
Div. 718. 

(2) Separate trusts for two lives, 
with provision that beneficiary not 
in being at testator’s death should 
receive principal absolutely.—In re 
Davison’s Ex’rs, 236 N.Y.S. 437, 134 
Misc. 769, affirmed In re Banker’s 
Trust Co., 246 N.Y.S. 731, 134 Misc. 
769. 

(3) Testamentary provision that 
particular property be held in trust 
for testator^s children for life, and 
on the death of ea<ffi child remain¬ 
der should be given to issue in 

shares, and in default of issue 
incc^e should still be paid to sur¬ 
viving child for life with remainder 
to issue of survivor, and in default 
of issue to testator’s distributees.— 
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In re Bound’s Estate, 13 N.Y.S. 2d 
17S, 171 Misc. 591. 

(4) Direction to tru.'stees to pay 
third of income from residuary es¬ 
tate to testator’s brother for life 
and remaining income therefrom to 
testator’s nephews and nieces, and 
provision for creation of separate 
trusts for each of them on brother’s 
death and pas'ment of income there¬ 
from to them until each attained 
age of twenty-one years, whereupon 
he or she should receive proportion¬ 
ate share of principal.—In re Schu¬ 
bert’s Will, 64 N.T.S.2d 594. 

{5) An entire estate may be held 
in trust for one beneficiary for life, 
and on his death may then be di¬ 
vided into shares, each of which 
may be held in trust for a second 
separate life.—In re Mount's Will, 
77 N.E. 999, 1S5 N.Y. lt>2—In re 
Niles* Will. 29S N.Y.S. 727, 164 Misc. 
328. 

(6) Trust will be upheld if pro¬ 
visions thereof show that in every 
possible contingency trust, by its 
terms, is reauired to terminate with¬ 
in prescribed statutory period, as 
where it appears that if both bene¬ 
ficiaries in each trust should die be¬ 
fore stipulated date, trust would on 
their death terminate because of po¬ 
tent implications flowing from com¬ 
plete accomplishment of trust’s pur¬ 
pose.—Hadley V, Rinke, D,C.N.Y., 39 
P.Supp. 207. 

(7) Devise held valid in so far as 
directing payment of all income of 
residuary estate to wudow for life, 
and, on her death, to children in 
equal shares, and that, on death of 
each child, his share should go to 
his children.—In re Niles’ Will, su¬ 
pra. 

Gifts held not alternative or con- 
tingent so as to invalidate trusts.^— 
In re MacIntyre’s Estate, 309 N.Y.S. 
173, 164 Misc. S95, 

5. Use of words ‘‘in trust” 

(1) Will bequeathing residuary 
estate to village ’'in trust” to es¬ 
tablish and maintain community 
house, public library, etc., did not 
create a trust, words “in trust" be¬ 
ing simply a limitation on the use, 
and the gift was not within the rule 
against perpetuities.—In re Oliver’s 
Will, 42 N,Y,a2d S65. 

<2) Bequest of residue to Masonic 
corporation **in trust" and for es¬ 
tablishing and maintaining home for 
Masons held absolute gift, and not 
trust.—^In re Borden's Estate, 254 
N,Y.S, 697, 142 Misc. 44, affirmed 
In re Borden’s Will, 258 N.Y.S. 
973, 236 App.Div. 753, motioa grant¬ 
ed In re Borden’s Hlstate„ 188 N.E. 
28* 262 N.Y. 467. 
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§ 60 

Where a statute limits the suspension of the ab¬ 
solute ownership of personalty, trust estates, in 
order to be valid, must be so limited that in every 
possible contingency they will absolutely terminate 
within the prescribed period.® 

Under the rule stated supra § 52, trusts in which 
the beneficial interests are alienable by persons in 
being and capable of being ascertained occasion no 
suspension of the absolute ownership;'^ and, where 
the principal of a testamentary trust consists of a 
mortgage, a direction to the trustees that if the 
mortgage remains unpaid at the death of the life 
tenant they should pay the net income thereof to 
the persons then entitled to the principal of the 


mortgage, until maturity thereof, does not create a 
suspension of ownership.® 

On the other hand, except where a right of termi¬ 
nation or revocation exists, as discussed infra sub¬ 
division b of this section, ownership is suspended by 
trusts in which beneficial interests are inalienable. 
Thus, under statutes providing that the beneficiaries 
thereof shall acquire no interest in the trust prop¬ 
erty, or rendering their interests nontransferable,. 
and statutes prohibiting transfers by trustees in con¬ 
travention of a trust, trusts to receive income, and 
to pay or apply it to the use of any person,or from 
it to pay annuities,and trusts for accumulation, 
suspend the ownership as long as they continue. 


Trust held uot created 

(1) By will providing that *‘for 
time being” all capital and income 
should be at disposal of testator's 
two sisters and their husbands, who 
were to be provided with a home and 
paid a fixed sum each month.—^In re 
Katz' Will, 45 X.Y.S.2d 132. 

<2) Will authorizing trustees, at 
request of w'ife, to expend not ex¬ 
ceeding specified amount to purchase 
home did not create another trust 
in addition to one created in residu¬ 
ary estate measured by lives of two 
children, so as to violate statute, 
where court directed executors to 
transfer to themselves such amount 
in securities to be held in trust for 
such purpose or pay rent.—In re 
Squiers' Will, 291 N.Y.S. 871, 161 
Misc. 257, modified on other grounds 
300 N.T.S. 654, 253 App.Div. 732, af¬ 
firmed 16 N.E.2d 111, 278 N.Y.'580. 

(3) Testamentary gift of residu¬ 
ary income to be divided among 
three named friends for life, with 
shares of deceased friends going to 
survivor, and direction for division 
of income among eight named rela¬ 
tives for life after death of friends, 
held not trust within statute.—^In re 
Soley's Estate, 271 N.Y.S. 595, 150 
Misc. 839. 

(4) Where insured directed that 
proceeds of life policies be left on 
deposit with insurer and that in¬ 
terest be paid quarterly to wife for 
life and after her death to nephe-ws 
until the elder reached age of thir¬ 
ty-five, and thereafter that princi¬ 
pal be paid to nephews or the sur¬ 
vivor, proceeds constituted a debt 
rather than a trust fund, and stipu¬ 
lated payments were not income but 
deferred payments, and hence not 
within statute.—Holmes v. John 
Hancock Mut. Life Ins. Co., 41 N.E. 
2d 909, 288 N.Y. 106. 

(6) Under will bequeathing per¬ 
sonalty to trustee and directing 
trustee to pay testatrix' daughters 
certain sum every six months from 
date of testatrix' death as long as 
trust fund and accumulation should] 


last, bequests were simple general 
legacies with time of payment post¬ 
poned and did not create mere trust, 
as respects applicability of statute 
relating to suspension of ownership 
of personalty.—In re Bowman's Es¬ 
tate. 289 X.Y.S. 641, 159 Misc. 5SS. 

6. ]Sr.Y.—Schoen v. Yonkers Nat. 
Bank & Trust Co., 1 N.Y.S.2d 908, 
166 Misc. 393. 

Possibility of exceeding statutory 
period generally see supra § 48. 
'Tf by any possibility the suspen¬ 
sion may continue longer, then the 
; trust fails.”—In re Lewis* Estate, 
266 N.Y.S. 217, 220, 147 Misc. 857, 
affirmed 268 N.Y.S. 843, 240 App.Biv. 
938. 

Specifica-tion. of period for continiL- 
azLce 

A trust providing that, on death 
of two of three beneficiaries, it 
should continue until expiration of 
twenty-one years from time of its 
commencement, illegally suspended 
absolute ownership in violation of 
statute limiting suspension of owner¬ 
ship to two lives in being and was 
void.—Schoen v. Yonkers Nat. Bank 
& Trust Co., 1 N.Y,S.2d 90S. 166 
Misc. 393. 

7. N.Y.—^Hammerstein v. Equitable 
Trust Co.. 141 N.Y.S, 1065, 156 
App.Div. 644, affirmed 103 N.E. 706, 
209 N.Y. 429. 

48 C.J. p 1021 note 16. 

8. N.Y.—In re Frankel's Estate. 92 
N.Y.S.2d 30. 196 Misc. 268. 

Title vested on the preceding 
deaths.—^In re Frankel's Estate, su¬ 
pra. 

9. U.S.-^Hadley v. Rinke. D.C.N.Y.. 
39 F.Supp. 207. 

N.Y.—In re Osborn's Will, 6 N.Y.S. 
2d 903, 169 Misc. 54—In re Le- 
veen's Will, 55 N,Y.S.2d 298. 

48 C-J. p 1021 notes 21-24. 
Contiiitiaiice of trusts until surviv¬ 
or’s death 

Will creating separate trusts for 
lives of wife and children held vio¬ 
lative of statute prohibiting sus¬ 
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pension of absolute ownership of 
personalty beyond two lives in be¬ 
ing, where will further provided for 
continuance of each trust until sur¬ 
vivor's death.—In re Looram’s Es¬ 
tate, 261 N.Y.S. 576, 146 Misc. 148. 

10. U.S.—Hadley v. Rinke, D.C.N.Y., 
39 F.Supp. 207. 

N.Y.—In re Osborn's Will, 6 N.Y.S. 
2d 903, 169 Misc. 54—In re Le- 
veen's Will, 55 N.Y.S.2d 298. 

48 C.J. p 1021 note 21. 

Trusts to receive and pay. over in¬ 
come as constituting mere post¬ 
ponement of possession see infra 
§ 67. 

Statute held inapplicable 

(1) Where bequests were general 
legacies with time of payment post¬ 
poned and did not create mere trust- 
—In re Bowman’s Estate, 289 N.T.S. 
641. 159 Misc. 588. 

(2) Where, although the specific 
sums given were first payable out 
of income, they were payable also- 
out of principal in event of insuffi¬ 
ciency of trust fund to supply the' 
sums required from income.—In re- 
Bogin’s Estate, 68 N.Y.S.2d 132. 

11. N.Y.—In re Christatos' Estate. 
81 N.Y.S.2d 206. 

48 C.J. p 1021 note 22. 

Annuities payable from principaL 
see infra § 62. 

Funds as separate trusts 

A bequest in a will directing trus¬ 
tees to set up a fund to produce an. 
income from which to pay an annui¬ 
ty to beneficiary was a trust to pay 
annuities and did not offend statute- 
against perpetuities because each of 
the funds for each annuity was a. 
separate trust terminating with its 
annuity.—Ginsberg v. Vauneck, 25 N. 
Y.S.2d 367. 

12. N.Y.—Peabody v. Kent. 138 N. 
Y.S. 32, 153 App.Div. 286, modified 
on other grounds 107 N.E. 51, 213 
N.Y. 154. 

48 C.J. p 1021 notes 23, 24. 

Other restrictions on trusts for ac¬ 
cumulation see supra $ 33. 
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Different lives in two contingeficies. The fact 
that the two lives which govern the duration of a 
trust in one contingency are not the same as those 
which govern it in another does not render the trust 
void, where both contingencies cannot occur and in 
neither event can the trust continue for more than 
two lives in being.^S 

Invasion of principal; termination of trust. A 
testamentary authorization for the invasion of a 
trust, in case of the insufficiency of the income for 
the care of the life beneficiary, has been held, in 
particular circumstances, not such a limitation as 
absolutely terminated the trust within the benefici¬ 
ary’s lifetimeA^ 

Natural as agamst stipulated term. Where the 
circumstances indicate that the purposes of a trust 
will be fully accomplished within the permissible pe¬ 
riod of the statute, the “natural term” of the trust 
saves it even if the stipulated term standing alone 
would invalidate it>5 

Setting up amortization reserve. Testamentary 
provisions for setting up an amortization reserve for 
securities, which may be purchased at a premium, 
as a matter of the discretion of the trustees, do not 
violate a statute against perpetuities.^® 

b. Effect of Eight to Sell or Eevoke 

A suspension of ownership otherwise occasioned by 
a trust is obviated by the settlor's reservation of an 
absolute right to revoke the trust; but a provision au¬ 
thorizing the trustees to sell the property for cash does 
not have such effect. 

A suspension of ownership otherwise occasioned 
by a trust is o-bviated by the reservation to the set¬ 
tlor of an absolute right to revoke the trust in 


such case the settlor’s life cannot be counted as a 
life in being and is not to be used in determining 
whether there is a suspension of ownership-^® 
trust provision which constitutes an invalid suspen¬ 
sion of ownership because not measured by any life 
or lives in being, as required by statute, is not ren¬ 
dered valid by provisions authorizing the trustees 
to sell the property for cash,^^ since the power to 
sell for cash is not an absolute power-0 and a sale 
for cash may never be effected.-^ 

Where there is a positive direction that on the 
death of the beneficiary the remainder shall be paid 
over absolutely, a power granted to the trustee to 
terminate the trust, in whole or part, at any time 
during its continuance does not render it void as 
substituting the trustee's discretion as to the time of 
termination for the statutory limitation of duration 
of two lives in being.-2 

§ 61. - Beneficial Interests under Powers 

The attempted exercise of a power in trust or of 
appointment is invalid if it results in suspending absolute 
ownership beyond the statutory period. Powers in trust, 
the beneficial interests in which are alienable by persons 
in being and capable of being ascertained, do not sus¬ 
pend absolute ownership. 

The attempted exercise of a power in trust^S or a 
power of appointment^-^ is invalid if it results in 
the suspension of the absolute ownership of property 
beyond the period permitted by statute. 

Under the rule stated supra § 58, powers in trust, 
the beneficial interests in which are alienable by 
persons in being and capable of being ascertained, 
do not suspend the absolute ownership of proper¬ 
ty';25 but an imperative power in trust, exercisable 


13- K.T.—Shipman v. Title Guar¬ 
antee & Trust Co., 20 N'.T.S.2d 
508. 

14. N.Y.—In re Howells' Estate, 260 
K.Y.S. 598, 145 Misc. 557, modified 
on other grounds 261 N.Y.S, 859, 
146 Misc. 169. 

15. N.Y.—In re Simon's Estate, 60 
N‘.Y.S.2d 539, reversed in part on 
other grounds 69 N.Y.S.2d 797. 271 
App.Div. 1006. 

16- N.Y.—^In re Amessen's Will, 91 
Isr.Y.S.2d 386. 

17- N.Y.—Schenectady Trust Co. v. 
Emmons, 25 N.Y.S.2d 230, 261 App. 
Biv. 154, affirmed 36 N.B-2d 461, 
286 N.Y, 626, reargument denied 
37 N.E.2d 140, 286 N.Y. 698—Sche¬ 
nectady Trust Co. V. Seward, 21 N. 
T.S.2d 815—^Irving Trust Co. v. 
Hartman, 8 N.Y.S.2d 387. 

18. N.T.—Schenectady Trust Co. v. 
Hmmons, 25 N.Y.S.2d 230, 261 App. 
Biv. 154, affirmed 36 N.B.2d 461, 


286 N.Y. 626, reargument denied 
37 N.E.2d 140, 286 N.Y. 69S—Sche¬ 
nectady Trust Co. V. Seward, 21 N. 
Y.S.2d 815. 

What lives may measure the period 
generally see supra § 45. 

19. N.Y.—In re Bietz' Will. 42 N.Y. 
S.2d 708, affirmed 41 N.Y.S.2d 917, 
266 App.Biv. 755. 

aa N.Y.—In re Dietz' Will, supra 
21- N.Y.—^In re Bietz* 'Will,, supra. 

22. N.Y.—In re Hearn's Will, 285 N. 
Y.S. 935. 168 Misc. 370. 

23- N.Y.—^Bankers Trust Co. v. 

Firth, 31 N.Y.S.2d 889, 177 Misc. 
797—In re De Forest's Estate, 
263 N.Y.S. 135, 147 Misc. 82. 

*Tt is not lawful to create a per¬ 
petuity by means of a power in trust, 
any more than by a direct limita¬ 
tion."—^Booth V. Baptist Church of 
Christ, 28 N.E: 238. 239, 126 N.Y. 
215—^In re Morrison's Estate, 18 N.Y. 
S,2d 235, 24(K 173 Misc. 503. 
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Power to liquidate Tbusiness 
N.Y.—In re Morrison's Estate, su¬ 
pra. 

Statute held not violated where 
restriction on right of alienation of 
shares of children born after date 
of indenture ceased immediately on 
death of life beneficiary.—^Bankers 
Trust Co. Y. Firth, 31 N.Y,S.2d 889, 
177 Misc. 797. 

24- N.Y.—Guaranty Trust Co. of N. 
Y. V. New York Trust Co., 74 N. 
E.2d 232, 297 N.Y. 45—In re Ber- 
wind's Estate, 42 N.Y.S.2d 58, 181 
Misc. 559—In re Terwilligar's Will, 
237 N.Y.a 390, 135 Misc. 170, af¬ 
firmed In re Hornidge, 243 N.Y.S. 
898, 230 App.Biv, 763—In re City 
Bank Farmers Trust Co.. 69 N.Y.S. 
2d 235. 

Power held validl^r exercised 
N.Y.—In re Baldwin's Will, 26 N.T. 
S.2d 414, 175 Misc. 986. 

25. N.Y.—Quade v, Bertsch, 72 N.T. 
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only on the happening^ of a future contingency, sus¬ 
pends the ownership if in the interim the beneficial 
interests are inalienable.-^ 

§ 62. - Annuities 

Annuities which vest immediately and the payment of 
which is not restricted to income occasion no suspension 
of ownership. 

Annuities which vest immediately, and the pay¬ 
ment of which is not restricted to income, occasion 
no suspension of ownership,-'^ since all the interests 
are immediately alienable^S or their present value 
may be ascertained and set aside or paid over.-^ 

It has been said that the question of a possible 
violation of the statutes against perpetuities does 
not arise in the case of an annuity, for the annui¬ 
tant’s life is not “a measuring life” within the pro¬ 
hibition of the statutes.^^ 

§ 63. - Leases 

A lease does not suspend the ownership of the prop¬ 
erty. 

A lease does not suspend the ownership of the 
property demised.^l 


§ 54 . - Charges 

A charge on property does not suspend its owner¬ 
ship. 

A charge on property does not suspend its owner- 
ship2- inasmuch as all the interests are immediately 
alienable.2^ 

§ 65. - Liens 

A mere lien on property does not suspend its owner¬ 
ship. 

A mere lien on property does not suspend its own- 
ership.34 

§ 66. Postponement of Vesting 

Under some statutes, estates in remainder, whether 
limited on a fee or on an estate for life or for years, 
must, in order to be valid, be so limited that they wIH 
vest in interest, if ever, within, or at the end of, the 
statutory period. 

Under the statutes in New York and in some of 
the jurisdictions which have copied or imitated its 
system, estates in remainder, whether limited on a 
fee,on an estate for life,26 or on an estate for 


S. 916, 65 App.Div. 600, affirmed 
66 N.E. 1115, 173 N.T. 615. 

4S C.J. p 1022 note 27. 

Beneficial powers and powers in 
trust in classification of powers 
see the C.J.S. title Powers § 6, also 
49 C.J. p 1251 notes 43-51. 

26. N.T.—In re Perkins, 157 N.E. 
750. 245 N.T. 47S. 

48 C.J. p 1022 note 29. 

27. N.T.—In re Gu^genTieiiner*s Es¬ 
tate, 5 N.T.S.2d 137, 168 Misc. 1. 

Annuities as affecting suspension of 
alienability see supra § 53. 
Trusts to pay annuities out of in¬ 
come see supra § 60 a. 

Ammity after trust for life 

Where will provided for trust in 
favor of testatrix* brother for life 
and on his death charged trust fund 
with annuity payable to his wife for 
life, provision for payment of an an¬ 
nuity did not violate rule against 
perpetuities, provision being a true 
annuity and not a gift of income.— 
In re Schutz' Will, 30 N.T.S.2d 887, 
177 Misc. 477. 

Additional trust uoi created 

paragraph of will authorizing 
trustees to set aside securities to pay 
annuity to widow did not create an¬ 
other trust in addition to one created 
in residuary estate measured by lives 
of two children, so as to violate stat¬ 
ute against perpetuities.—In re 
Squiers* Will, 291 N.T.S. 871, 161 
Misc. 257, modified on other grounds 
300 N.T.S.2d 654, 253 App.Div. 732, 
affirmed 16 N.E.2d 111, 278 N.T. 580. 


T.S. 597, 177 App.Di\^ 502, affirmed 
84 N.E. 1122, 191 N.T. 529. 

48 C.J, p 1022 note 32. 

29- N.T.—^Kane v. Gott, 7 Paige 521, 
affirmed 24 Wend. 641, 35 Am.D. 
641. 

30. N.T.—In re Katz* Will, 45 N.T.S. 
2d 132. 

What lives may measure the period 
generally see supra § 45. 

Aimttities not constituting measuring 
lives 

Annuities provided for by will did 
not constitute measuring lives, with 
respect to invalidity of will as im¬ 
proper restraint on ownership, where 
no trust was erected for their pay¬ 
ment, and where testamentary direc¬ 
tions were merely that specified an¬ 
nual sums should be paid, since gift 
of an annuity must be regarded as 
a legacy of a definite sura required 
to purchase the annuity.—In re 
Chambers* Will, 4 N.T.S.2d 875, 167 
Misc. 843, adhered to 7 N.T.S.2d 250, 
169 Misc. 124. 

31. N.T.—Gomez v. Gomez, 31 N.T.S. 
206, 81 Hun 566, affirmed 41 N.E. 
420, 147 N.T. 195. 

Leases as: 

Affecting suspension of alienability 
see supra § 54. 

Not violating rule against perpe¬ 
tuities see supra § 11. 

32. N.T.—Orr v. Orr, 133 N.T.S. 48, 
147 App-Div. 753, affirmed 106 N.E. 
1037, 212 N.T. 615—Matter of De 
Bolet Peraza, 132 N.T.S. 264, 72 
Misc. 577, 8 Mills Surr. 215. 

Charges as affecting suspension of 
alienability see supra § 55, j 


Condition on legacies as charge 
General legacies made a charge on 
realty were valid, as against conten¬ 
tion that they occasioned an unlaw¬ 
ful suspension of absolute ownership, 
where condition on which legacies 
were predicated must be fulfilled, if 
at all, not later than the expiration 
of a single life.—^In re Cipolla, 1 N.T. 
S.2d 8, 165 Misc. 498, 

33. N.T.—Orr v. Orr, 133 N.T.S. 48, 
147 App.Div. 753, affirmed 106 N.E. 
1037, 212 N.T. 615~Matter of De 
Bolet Peraza, 132 N.T.S. 264, 72 
Misc. 577, 8 Mills Surr. 215- 

34. N.T.—^Hawley v. James, 16 
Wend, 61, 

Liens as affecting suspension of 
alienability see supra § 57. 

35- N.T.—Walker v. Marcellus, etc., 
R. Co., 123 N.E. 726, 226 N.T. 347. 
48 C-J. p 1022 notes 41, 46. 

Contingent remainders as suspend¬ 
ing: 

Alienability see supra § 50. 
Ownership see supra § 59. 

Statutory period see supra §§ 44-48. 

36. Ky.—^Renaker v. Tanner, 83 S.W. 
2d 54, 260 Ky. 281. 

N.T.—Bishop V. Bishop, 177 N.E. 302, 
257 N.T, 40, 80 A.L.R. 1198, settle¬ 
ment of remittitur ordered 179 N. 
E. 391, 258 N.T. 216, 80 A.L.R. 1198 
—^In re Johnson’s Will, 253 N.T.S. 
241, 233 App.Div. 587—Waxson 

Realty Corporation v. Rothschild, 
241 N.T.a 589, 229 App.Div. 302, 
reargument denied 243 N.T.S. 158, 
230 App.Div. 704, reversed on other 
grounds 174 N.E. 700, 266 N.T. 332 
—^In re Saunders’ Will^ 28 N.T S. 


23* N.T.—^W^ells V. Squires, 102 N. 
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years,3 7 including remainders on estates in trust,* 
must, in order to be valid, be so limited that they 
will vest in interest, if ever, within, or at the end of, 
the statutory period; and it has been held that the 
requirement of such a statute is not confined to 
technical remainders as that term is used at com¬ 
mon law, but applies to all future legal estates on 
a contingency^® or to every future limitation of an 
estate.'^® It does not apply to reversions'^^ or to 
rights of entry for condition broken.42 

Remainderman not in esse. It is no objection that 
a remainder is limited in favor of a person or per¬ 
sons not in being at its creation,^® provided the con¬ 
tingency on which the final vesting depends must 
happen, if ever, and the persons entitled to take be 
ascertained, within the statutory period for the 
vesting of estates.^^ 

The question of the time of vesting is one of in¬ 
tent to be gathered from the instrument itself.'^^ 

Exercise of discretion by trustees. The postpone¬ 
ment of vesting until the exercise of the discretion 


\ of the trustees to liquidate the business, as provided 
for by a will, violates a statute against perpetu¬ 
ities."^^ 

Effect of invalidity. When a remainder is invalid 
because in violation of a statutory requirement of 
vesting, it would seem that the limitation is to be 
given effect as if such remainder had not been at¬ 
tempted to be created.^ 

§ 67. Disabilities Not within Statute 

a. Postponement of possession 

b. Infancy 

c. Suspension of civil rights 

d. Prohibition of alienation 

a. Postponement of Possession 

Mere postponement of the possession and enjoyment 
of property or of an interest therein does not suspend 
the alienability or ownership thereof, within the statute. 

Mere postponement of the possession and enjoy¬ 
ment of property or of an interest therein,whether 


2d 274, 176 Misc. 654, affirmed 31 
N.Y.S.2d 40, 262 App.Div. 578—In 
re Denniston's Will, 282 N.T.S. 900, 
157 Misc. SO—In re Cronin’s Will, 
264 Isr.Y.S. 354. 147 Misc. 611. 

48 C.J. p 1022 notes 42, 45. 

Vesting deferred tuitil death of last 
'beneficiajry 

A will creating a single indivisible 
trust for the benefit of four benefi¬ 
ciaries during their lifetime with 
final vesting of remainder deferred 
until death of last surviving benefi¬ 
ciary violates the statute.—re 
Carvalho’s Will, 57 N.Y.S.2d 311, af¬ 
firmed 57 N.Y.S.2d 336, 269 App.Div, 
904. 

Provision held valid 
N.Y.—^In re Chapman’s Will, 94 K.Y. 
S.2d 325. 

37. N.Y.—Henderson v. Henderson, 
46 Hun 509, reversed on other 
grounds 20 N.E. 814, 113 N.Y. 1. 
48 C.J. p 1022 notes 43, 45. 

Sa N.Y.—Bishop v. Bishop, 177 N.BS. 
302, 257 3Sr.Y. 40, 80 A,D.B. 1198, 
settlement of remittitur ordered 
179 N.E. 391, 258 hT.Y. 216, 80 A. 
L.R. 1198—In re Lyons’ Will, 277 i 
N.Y.S. 127, 154 Misc. 368. modified 
on other grounds 283 jST.Y.a 673, 
245 App.Div. 548. reversed on other 
grounds 2 N.B.2d 628, 271 N.Y. 
204—^In re Jarvie’s Trust, 73 N.Y.S. 
2d 246—In re Houghton’s Will, 48 
N.Y.S.2d 908. 

48 C.3. p 1022 notes 44. 45. 

Beatiest held valid 
Ind.—^In re Lowe’s Estate, 70 N,E.2d 
187, 117 IndA.pp. 554. 

Trust held invalid 

Testamenta.ry tm^ for business 
corporation during of testator’s 


two sons, unless sooner terminated 
by executors, who were directed in 
such case to pay balance of fund 
into residuary estate placed in trust 
for life of testator’s widow, with 
contingent remainder to his children, 
was invalid as postponing vesting of 
remainder until death of third life 
tenant .—In re De Forest’s Estate, 
263 N.Y.S. 135, 147 Misc. 82. 
Distribution to class 

Provisions of will for disposition 
of remainder of secondary trusts: 
were invalid because they provided 
for distribution to a class determina¬ 
ble subsequent to testator's death.— 
In re Houghton’s Will. 48 N.Y.S.2d 
908. 

39. N.Y.—Walker v. Harcellus, etc., 
B. Co., 123 N.E. 726, 226 N.Y. 347. 

48 C.J. p 1023 note 47. 

Remainders generally see Estates §§ 
68-104. 

The mle against perpetuities is the 
principle that every contingent fu¬ 
ture interest must be so limited that 
it must vest, if at all, not later than 
the end of a period measured by two 
lives in being at time disposition is 
made plus a possible minority.—In re 
Duprea, 6 N,Y.S.2d 555. 

Contingent remainder held validly 
created as suspension of power of 
alienation.—Waldon v. Baker, 88 P.2d 
352, 184 Okl. 492, 

40. N.Y.—^Application of Gordon, 24 
N’.B.2d 322. 281 N.Y. 541, 131 A.L.B. 
707.' 

41- CaJ.—Strong v. Shatto, 187 P. 

159, 46 Cal-App. 29. 

48 C.S. p 1023 note 48. 

Suspension created by reversioner 
see supra § 46. 
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42. Cal.—Strong v. Shatto, supra. 

43. N.Y.—In re Jarvie’s Estate, 73 
N.Y.S.2d 246. 

48 C.J. p 1023 note 50. 

Person not in being at testator’s 
death 

An estate which must vest under 
will at expiration of one life, even 
though it vests in person not In be¬ 
ing at testator’s death, does not vio¬ 
late statute against remoteness of 
vesting.—In re Trischett’s Will, 54 
N,y.S.2d 280, 184 Misc. 599, opinion 
supplemented on other grounds 57 
NY.S.2d 394, 185 Misc. 933, affirmed 
59 N.Y.S.2d 631, 270 App.Div. 767. 

44. NY.—In re Jarvie’s Trust, 73 
NY.S.2d 246. 

48 C.J. p 1023 note 50. 

Gifts payable five years after testa¬ 
trix’ death 

Under will, remainder gifts, made 
payable five years after death of 
testatrix, were void for remoteness 
of vesting where ultimate takers 
were not definitely ascertainable.— 
In re Kramer’s Will, 275 N.Y.S. 550, 
153 Misc. 606. 

45- N.Y.—^Application of Gordon, 24 
N,E.2d 322. 281 N.Y. 541, 131 A.L. 
B. 707. 

48. N.Y.—^In re Morrison’s Estate, 
18 NY.S.2d 235, 173 Misc. 503. 
Primary trusts aud ultimate es¬ 
tates all held illegal and invalid,— 
In re Morrison’s Estate, supra. 

47- N.T.—Walker v. Marcellus, etc., 
B. Co., 123 N,E. 726, 226 NT, 347. 
48 C.X p 1023 note 53, 

48. Ky,—Goodloe’s Trustee and 
Adm’r V. Goodloe, 166 S.W.2d 836, 
292 Ky. 494. 
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the property is real^^ or personal, ^^0 does not con¬ 
stitute a suspension of the alienability or owner¬ 
ship thereof, within the meaning of the statute, in¬ 
asmuch as the postponement of possession does not 
prevent the interest from vesting or from being 
conveyed or transferred.^^ So postponement of 
pajnnent of a vested gift is valid and the stat¬ 
ute is not violated by directions which may involve 
some delay in the actual conversion or division of 
property, arising from the necessity’ of giving notice 
or doing other preliminary acts.^^ Postponing the 
time of pa 3 ’ment does not invalidate a trust the terms 
of which otherwise comply with the rules against 
the remoteness of vesting and the suspension of the 
power of alienation and a provision of a will 
authorizing the executors to have the estate ap¬ 
praised within a specified period, in order to deter¬ 
mine the value for distribution purposes, may be 
regarded as amounting to a postponement of the 
time for payment of legacies as a matter of con¬ 


venience to, and for the benefit of, the estate, and 
does not illegall}’ suspend the power of alienation.55 

Where, however, a trust is created for a spouse 
and then for a child, a further provision for divid¬ 
ing the corpus among the child's living children as 
each shall reach the age of twenty-five invalidly 
attempts to suspend the distribution of the corpus 
for more than the statutory period of two lives in 
being and a minority;®^ and where a testator, who 
set up testamentary primary trusts for his several 
children, intended the remainders to vest in the 
lineal descendants of each child living on the death 
of such children, with the right to possession and 
enjo 3 "ment postponed until the death of the last sur¬ 
viving child, such attempted postponement is in 
derogation of the statutory rule against perpetu- 
ities.^'^ 

Gifts payable in installments. Under the rule re¬ 
lating to postponement of possession and enjoy- 


Moxit,—Corpus Juris cited ia In re 
Murphy^s Estate. 43 P.2d 233, 23S, 
99 Mont. 114. 

K'.T.—In re Rolston’s Estate, 10 N. 
T.S.2d 660. 170 Misc. 548—In re 
Froman’s Estate, 300 X.Y.S. 10S8, 
165 Misc. 400. 

4S C.J. p 1023 notes 54, 55. 
Possession or enjojinent as affected 
by rule against perpetuities gen¬ 
erally see supra § 7. 

Pinal enjosnuent after life use 

(1) A testator, in respect of prop¬ 
erty made subject to the trust pro¬ 
visions of his will, had two things 
which he might lawfully give; 
First, the use of the property for 
not exceeding two lives in being; 
second, the ultimate, possessory en¬ 
joyment thereof.—In re Kramer's 
•Will, 275 N.T.S. 550, 153 Misc. 606. 

(2) Testator can give life use of 
his property for not exceeding two 
lives in being at his death and can 
give final possessory enjoyment of 
property after termination of such 
two lives, provided such final pos¬ 
sessory enjoyment vests in posses¬ 
sion within such period of two lives. 
—In re Denniston's Will, 282 N.Y.S. 
900, 157 Misc. 80. 

Absolute gift; reteutiou during min¬ 
ority 

Where effect of provision in will 
directing retention by trustee, dur¬ 
ing minority, of shares distributable 
to issue of any deceased child, in 
default of exercise of power of ap¬ 
pointment conferred on their par¬ 
ents, was to vest such shares in re¬ 
spective issue absolutely, possession 
and full enjoyment thereof being 
only deferred as directed, will did 
not create an unlawful perpetuity, j 
—^In re Abbott's Estate, 61 N.Y.S.2d 
574, 187 Misc. 394. J 


Administration by third person; 
care during minority 
■^Tiere testamentary intent is 
clearly to confer absolute ownership 
within statutory period, withholding 
custody and physical possession for 
additional term during which power 
to administer is intrusted to third 
person does not create unlawful per¬ 
petuity; a beoLuest raising a trust 
whereby executors were to care for 
minors during minority, from in¬ 
come, and then to pay over princi¬ 
pal, was not an unlawful perpetuity, 
since their interests vested subject 
to executors' power of control.—In 
re Carroll's Will, 8 X.E.2d 864, 274 
N.Y. 28 8. 115 A.L..B. 923, reargu¬ 

ment denied 11 N.E.2d 737, 275 X.Y. 
536. 

Bei^uest vesting immediately 

A bequest which purports to sus¬ 
pend the power of alienation for a 
period not measured by lives in be¬ 
ing, but which vests immediately 
subject only to postponement of 
beneficial enjoyment, is not invalid 
for remoteness.—^In re Dean's Es¬ 
tate, 3 K.Y.S.2d 711, 167 Misc. 238. 

49. Mich.—Hodey v. Stotz, 273 N.W. 
404, 280 Mich, 90. 

48 C.J. p 1023 note 54. 

Basement 

Fact that particular use of land 
may be separated from fee by way 
of easement for indefinite period is 
immaterial.—^Egner v. Livingston 
County Board of Education, 230 S.W. 
2d 448, 313 Ky. 168. 

50. 2£inn.—Jacobson v. Mankato 

Loan & Trust Co., 263 N.W. 365, 
191 Minn. 143. 

N.Y.—In re Carroll's Estate, 286 N. 
Y.S. 307, 247 App.Div. 11, motion 
denied In re Carroll's Will, 3 N.E. 
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2a 460, 271 N.T. 636, modified on 
other grounds 8 N.E.2d 864, 274 
N.Y. 288. 115 A.L.R. 923, reargu¬ 
ment denied 11 N.E.2d 737, 275 N. 
Y. 536. 

48 C.J. p 1023 note 55. 

51- Ky.—Egner v. Livingston Coun¬ 
ty Board of Education, 230 S.W.2d 
448, 313 Ky. 168. 

Mont.—Corpus Juris cited in In re 
Murphy’s Estate, 43 P.2d 233, 238, 
99 Mont. 114. 

48 C.J. p 1023 notes 54, 55. 

52. N.T.—In re Herts' Estate, 1 N. 
Y.S.2d 528, 165 Misc. 738. 

Payment on termination of trust 
A testamentary trust, directing 
that income be paid to son for life 
and that, on son’s death, trust 
should terminate and trust property 
be distributed to heirs of testatrix, 
was not invalid as suspending pow¬ 
er of alienation between son's death 
and payment to heirs.—^In re Har¬ 
dy's Estate, 145 P.2d 910, 62 Cal. 
App,2d 958. 

53. N.Y.—In re Noll’s Estate, 283 
N.Y.S. 721, 157 Misc. 73. 

Direction to form corporation and 

transfer testator's business thereto 
in exchange for stock therein was 
held not invalid.—^In re Noll’s Es¬ 
tate, supra. 

54- N.Y.—^Bankers Trust Co. v. 
Firth, 31 N.Y.S.2d 889, 177 Misc. 
797. 

55. N.Y.—In re Graves' Will, 86 N. 
Y.S.2d 382. 

56. N.Y.—^In re Irving Trust Co., 62 
N.Y.S.2d 447, 

5V- N.Y.—In re Bourne's Will, 64 
N.Y.S.2d 761. 



70 C.J.S. 


PERPETUITIES 


§§ 67-68 


ment, the fact that a gift or legacy, vested in inter¬ 
est and alienable, is to be paid or delivered in in¬ 
stallments does not suspend its alienability or ab¬ 
solute ownership. 5 S 

b. Infancy 

The power of alienation or absolute ownership of an 
interest or estate in property is not suspended, within 
the statute, by the infancy of a taker or beneficiary there¬ 
of. 

The power of alienation or the absolute owner¬ 
ship of an interest or estate in property is not sus¬ 
pended, within the meaning of the statute, by the 
infancy of a taker or beneficiary thereof.^® 

c. Suspension of Civil Rights 

A suspension of the civil rights of a taker or benefi¬ 
ciary of an interest or estate in property, for conviction 
of crime, does not suspend ownership or aiienability with¬ 
in the statute. 

A suspension of the civil rights of a taker or 
beneficiary of an interest or estate in property by 
reason of his conviction of crime does not consti¬ 
tute a suspension of ownership or alienability of 
property within the meaning of the statute.®^ 

d. Prohibition of Alienation 

A provision prohibiting alienation by one to whom an 
absolute interest or estate is granted or devised does not 


suspend the alienability or ownership of property; where 
the period of the prohibition may exceed the statutory 
period fop suspension, only the condition fails, and the 
interest or estate granted is not invalidated. 

Xo suspension of the alienability or ownership of 
property is effected merely by a provision prohibit¬ 
ing alienation by one to whom an absolute interest 
I or estate is granted or devised.®^ While there is 
: language in some decisions to the effect that such a 
j provision is void where the period of the prohibition 
I may exceed the statutory period during which a 
! suspension of alienability or ownership may legally 
continue,®^ nevertheless, where the point has actual¬ 
ly been considered, it has been held that only the 
condition fails in such case, and the interest or 
estate granted is not thereby invalidated,^^ although 
it may be void for other reasons and so it would 
seem that, when such a prohibition is invalid, the 
real ground of its invalidity is its repugnancy to 
the estate granted or devised. 

A restraint of alienation in a trust provision®® or 
a grant of a limited estate^*^ is good unless it violates 
the rule against perpetuities. 

§ 68. Charitable Gifts 

Statutes relating te suspension of aiienability or own¬ 
ership are generally held inapplicable to present gifts to 
charitable organizations, for charitable purposes, or on 
charitable or religious trusts. 


5S. N.Y.—In re Trumble, 92 N.E. 

1073, 199 N.Y. 454. 

48 C.J. p 1023 note 58. 

59. D.C.—Gertman v. Burdick, 123 
P.2d 924, 75 U.S.App.D.C. 48, 152 
A.Li.H. 545, certiorari denied 62 S. 
Ct. 917, 315 U.S. 824, 86 L.Ed. 1220. 

Mont.—^In re Murphy's Estate, 43 P. 

2d 233, 99 Mont. 114. 

N.Y.—In re Froman's Estate, 300 N. 

Y.S. 1088, 165 Misc. 400. 

48 C.J. p 1024 note 59. 

‘‘Nothing is interposed between 
the beneficiaries and their enjoy¬ 
ment of their estate except the pro¬ 
visions of the will as to the time of 
such free and unrestricted posses¬ 
sion of their shares. . . . The 

suspension of the full power to 
alienate during minority results 
from the disability of infancy. The 
statute is aimed only at suspension 
by the terms of the will,''*—^In re 
Trevor, 145 N.B. 66, 239 N.Y. 6, 16— 
In re Korn's Estate, 12 N.Y.S.2d 959, 
963, 171 Misc. 409—In re Rolston's 
Estate, TO N.Y.S.2d 660, 662, 170 
Misc. 548. 

60. N.Y.— LtSi Chapelle v. Burpee, 23 
N.Y.S. 453, 69 Hun 436. 

Status of convicts as to: 

Civil death see Convicts | 4. 
Property and conveyances see Con¬ 
victs § 


61. Ind.—Guipe v. Miller, 180 N.E. 

760, 94 Ind.App. 314. 

48 C.J. p 1024 note 62. 

Restraint of alienation in: 

Deeds generally see Deeds § 145. 
Wills see the C.J.S. title Wills § 
980, also 69 C.J. p 661 note 60- 
p 664 note 5. 

Frohibition. for specified period 
Minn.—^Youngers v. Schafer, 264 N. 
W. 794, 196 Minn. 147—Hause v. 
O’Deary, 161 N.W. 392, 136 Minn. 
126. 

Frima facie absence of violation 
Will precluding devisee within 
specified period from conveying or 
encumbering premises held prima 
facie not violative of statute re¬ 
garding suspension of power of 
alienation of realty.—Minter v. Peo¬ 
ple's Nat. Bank & Trust Co. of Sul¬ 
livan, 182 N.E. 87. 95 Ind.App. 204. 

No disposal withont consent of all 
remaining heirs 

N.Y.—In re Van Winkle's WiU, 86 N. 
Y.S.2d 597. 

Sale of land to, or its use by, ne¬ 
groes 

An agreement restricting the sale 
of land to, or its use by, negroes did 
not violate statute providing that 
the absolute power of alienation 
should not be suspended by any 
limitation or condition for period 
longer than the duration of a life or 
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lives in being and twenty-one years 
thereafter.—Hawkins v. Whayne, 179 
P.2d 138. 198 Okl. 400. 

62. Ky.—Perry v. Metcalf, 288 S. 
W. 694, 216 Ky. 755. 

48 C.J. p 1024 note 63. 

Statutory period see supra §5 44-48. 

63. N.Y.—^Edson V. Hudson Motor 
Car Co., 228 N.Y.S. 582, 132 Misa 
223. 

48 C.J, p 1024 notes 64, 66. 

64. N.Y.—^Morris v. Porter, 52 How. 
Pr. 1. 

48 C.J. p 1024 note 65. 

65. Ky.—Winn v. William, 165 S.W. 
2d 961, 292 Ky. 44. 

48 C.J. p 1024 note 66, p 1025 note 
67, 

66. Ky.—Winn v. William, supra. 
Restriction on power of tmsteesjp 

discretion 

Testamentary provision prevent- 
I ing trustees from alienating trust 
estate for longer than statutory 
period is invalid as restriction on 
power of alienation; but statement 
in will that testator did not wish 
executors to sell property at sacri¬ 
fice to pay be^iuests, and hence left 
time therefor to their discretion, 
was not an absolute restriction on 
their power of alienation.—Gerin v. 
McDonald, C.C.A.S.D., 64 P.2d 394. 

67. Ky.—Winn v. William, 165 S.W. 
2d 961, 292 Ky. 44, 
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While, in the absence o£ any provision excepting 
charitable trusts from statutes restricting suspension 
of alienability or ownership, such trusts have been 
held to be subject thereto,it is the rule in most 
jurisdictions, in some instances under specific stat¬ 
utory exceptions®^ or general statutes authorizing 
gifts and trusts for charitable uses,"® that statutes 
relating to the suspension of alienability or owner- 
ship, or statutes referred to as statutes against per¬ 
petuities, have no application to present gifts to 
charitable organizations, for charitable purposes, or 
on charitable or religious trusts, and accordingly 


such trusts may be perpetuaU^ 

Gifts on condition. Gifts to named charitable cor¬ 
porations on conditions subsequent as to the mode 
of use have been held valid and effective as against 
the contention that vesting was illegally postponed 
by such conditionsj 2 In a will bequeathing the re¬ 
mainder of a testamentary trust to a county for a 
hospital, a provision requiring acceptance of the gift 
within a specified period after expiration of the 
trust has been held a limitation of the time within 
which acceptance could be made and not a condition 
precedent to the vesting of the gift,'^3 ^^t rather a 


68. Mich.—Newark M. E. Church v. 
Clark, 3 X.W. 207, 41 Mich. 730. 

4S C.J. p 1025 note 69. 

Charitable purposes see Charities §§ 
12-23. 

A gift to an existing* charitable 
corporation, for uses within its cor¬ 
porate purposes, is not a trust and 
consequently not subject to the stat¬ 
ute against perpetuities.—St. Jo¬ 
seph’s Hospital V. Bennett, 22 X.E. 
2d 305, 2S1 X.Y. 115, 130 A.L.R. 1092 
—4S C.J. p 1025 note 69 [a]. 

69. Minn.—Lane t. Eaton, 71 N.W. 
1031, 69 Minn. 141, 65 Am.S.R. 559, 
3S L.R.A. 669. 

48 C.J. p 1025 note 70. 

Care of cemetery lots 

(1) Under statute, trust for care 
of cemetery lots was not objection¬ 
able, even though perpetual.—Oliver 
v. Wells, 236 X.Y.S. 595, 134 Misc. 
893, affirmed 243 N.Y.S. 328, 229 App. 
Biv. 356, affirmed 173 N.E. 676, 254 
ISr.T, 451—48 C.J. p 986 note 54. 

(2) Trust for maintenance of 
family cemetery plot was valid, if 
identity and locus of plot could be 
determined.—In re Blasius’ Wills, 
236 N.y.S. 388, 134 Misc. 753. 

Honiunental purposes held charita¬ 
ble use 

Wis.—Matson v. Town of Caledonia, 
227 N.W. 298, 200 Wis. 43. 

TO. N.Y.—^In re MacDowell, 112 N.E. 
177. 217 N.T. 454, L.R.A.1916E 1246. 
Ann.Cas.l917E 853—In re Hamil¬ 
ton's Will, 63 N.Y.S.2d 265, 270 
App.Div. 634, affirmed 68 N.B.2d 
872, 296 N.Y. 578—In re Antoni's 
Will, 61 N.Y.S.2d 349, 186 Misc. 988 
—^In re Steiner’s Estate, 16 N.Y.S. 
2d 613, 172 Misc. 950—In re Tif¬ 
fany’s Estate, 285 N.Y.S. 971, 157 
Misc. 873—^In re «Pleishfarb’s Will, 
271 N.Y.S. 736,151 Misc. 399—In re 
Coughlin's Will, 268 N.Y.S. 28, 149 
Misc. 672, affirmed 273 N.Y.S, 444, 
242 App.Div. 672—^In re Brown’s 
Will, 93 N,Y.S,2d 881. 

48 C.J, p 1025 note 71. 

71. D.C.—Beach v. Gilbert, 133 F.2d 
50, 77 U.S.App.B.a 117. 


Ind.—Scobey v. Beckman, 41 N.E.2d 
847. Ill Ind.App. 574. 

N.Y.—In re Tiffany's Estate, 285 N. 
T.S. 971. 157 Misc. 873—In re 

Coughlin's Will. 268 N.Y.S. 28, 149 
Misc. 672, affirmed 273 N.Y.S. 444, 
242 App.Div. 672—In re McArdle's 
Will, 264 N.Y.S. 764, 147 Misc. S76 
—In re Bowne’s Estate, 259 N.Y.S. 
254, 144 Misc. 668. 

Okl.—Phillips V. Chambers, 51 P.2d 
303, 174 Okl. 407. 

48 C.J. p 1025 note 72. 

"The corporate body is legally im¬ 
mortal and it is the very nature of 
contributions to it to withdraw the 
subject of them from every kind of 
circulation. Their manifest object 
being to sustain continually the 
charitable or religious institutions 
in carrying out their benevolent de¬ 
signs and such gifts have been con¬ 
sidered not as a trust for others but 
in perpetuity for a corporate pur¬ 
pose.”—^In re Borden's Will, 42 N.T, 
S.2d 560, 563, 180 Misc. 988. 

Particular devises or trusts within 
rule 

(1) Provision of will devising re¬ 
alty to board of trustees of church 
for use as parsonage only.—Scobey 
V. Beckman, 41 N.E.2d 847, 111 Ind. 
App. 574. 

(2) Testamentary devise to coun¬ 
ty of charitable trust for aged and 
poor.—Phillips v. Chambers, 51 P.2d 
303, 174 Okl. 407. 

(3) Bequest or trust for annual 
prayers for the dead.—In re Stein¬ 
er's Estate, 16 N.Y.S. 2d 613, 172 
Misc. 950—^In re Pleishfarb's Will, 
271 N.Y.S. 736, 151 Misc. 399. 

(4) Provision in will giving wife 
a life estate and giving residuary 
estate at death of wife to village for 
erection of hospital.—In re Kirk- 
bride’s Estate, 24 N.Y.S.2d 375, 261 
App.Div. 853, appeal denied 25 N.Y, 
S.2d 1016, 261 App.Div. 871, appeal 
denied 32 N.E,2d 835, 285 N.Y. 853, 

Trust measured by years 
Charitable trust was valid not¬ 
withstanding it was measured by 
years instead of lives.—In re Cres- 
pi's Will, 285 N.Y.S. 780, 158 Misc. 
383. 


Particular trusts held not within 
rule 

(1) In general.—In re Goldstein's 
Estate, 87 N.Y.S.2d 11, 194 Misc. 903. 

(2) Trust to assist needy descend¬ 
ants of certain person.—In re Sha¬ 
piro's Estate, 240 N.Y.S. 211, 135 
Misc. 438, affirmed In re Shapiro’s 
Will, 243 N.Y.S. 813, 229 App.Div. 
867. 

Payment of funeral expenses 

Directions to "trustee” for dispos¬ 
ing of entire residuary estate for 
purchase of a burial plot, erection of 
a mausoleum thereon, and perpetual 
care of both, were equivalent to a 
general direction to pay funeral ex¬ 
penses and were classifiable as such 
in determining whether directions 
were void because no limitation of 
time had been set and because there 
were no beneficiaries who could en¬ 
force them-—In re Baeuchle’s Will, 
82 N.Y.S.2d 371, affirmed 94 N.Y.S. 
2d 582, 276 App.Div. 925, affirmed 93 
N.E.2d 491, 301 N.Y. 582. 
Remoteness of vesting 

(1) The rule against the remote¬ 
ness of vesting of contingent future 
interests applies to charitable trusts. 
—^In re Duprea, 6 N.T.S.2d 555. 

(2) Postponement of vesting see 
supra § 66. 

72. N.Y.—^In re Allen's Estate, 45 

N.Y.S.2d 699. 

Gift for school to be built 

(1) A testamentary gift to church 
as an endowment for a parochial 
school was not invalid for remote¬ 
ness because suspending the power 
of alienation for a period not meas¬ 
ured by lives in being, by directing 
that executors hold the gift in trust 
until the school should have been 
erected and opened, since gift vest¬ 
ed immediately subject only to post¬ 
ponement of beneficial enjoyment.— 
In re Dean's Estate, 3 N.Y.S,2d 711, 
167 Misc, 238. 

(2) Postponement of enjoyment 
generally see supra | 67 a. 

73- N.T,—^In re Dettmer's Estate, 

34 N.Y.S.2d 913, 178 Misc. 401, af¬ 
firmed In re Dettmer's Will, 42 N. 

Y.S.2d 846, 266 App.Div. 877, ap- 
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condition subsequentj^ so that the bequest is not 
void for remoteness of vesting- or as unlawfully sus¬ 
pending the power of alienation during the period 
allowed for acceptance.'^^ A codicil provision con¬ 
stituting a mere general statement that the testator 
wants his legacies and trusts paid in full before any¬ 
thing should go to the residuar}^ charitable corpora¬ 
tions does not violate a statute against perpetu¬ 
ities.*^® 

A charitable trust to commence in futuro at a time 
beyond the statutory period is void if the alienability 
or ownership of the property is suspended in the 
interim.*^ 

§ 69. -To Corporation to Be Formed 

Where charitable trusts presently commencing are held 
not subject to statutes relating to suspension of alien¬ 
ability or ownership, a gift on trusts to form a charitable 
corporation and transfer the property thereto, with no 
gift of a beneficial interest in the trust pending such 
formation, is not invalidated by the possibility that the 
corporation may not be formed within the statutory pe¬ 
riod. 

In jurisdictions in which charitable trusts present¬ 
ly commencing are held not to be subject to stat¬ 
utes relating to suspensions of alienability and own¬ 
ership, a gift of property on trusts to form a chari¬ 
table corporation and to transfer or convey the prop¬ 
erty thereto, without any gift of a beneficial interest 
in the trust pending the formation of such corpora¬ 


tion, is not invalidated by the possibility that the 
corporation may not be formed within the statutory 
period,"S the gift being regarded as immediate to 
charity. 

§ 70- Construction of Limitations 

a. In general 

b. Presumption of legalit}' 

c. Severance of invalid limitations 

d. Separation of shares in trust 

e. Shares accruing by survivorship 

f. Particular provisions 

a. In General 

Where two constructions of a limitation are possible, 
the court will select that under which it does not offend 
against statutes relating to suspension of alienability or 
ownership or postponement of vesting. 

While it has been said that the construction of a 
limitation must be made without reference to stat¬ 
utes relating to the suspension of alienability or 
ownership or postponement of vesting, and the stat¬ 
utes then applied to the instrument as so con¬ 
strued,^^ the tendency of the courts has been toward 
a liberal construction with reference to the stat¬ 
ute,and it has become the established rule that, 
where two constructions are possible, under one of 
which the limitation would be valid and under the 
other it would offend against the statute, the former 
wdll be adopted.Howe^-er, it is only where there 


peal denied 44 N.T.S.2d 470, 266 
App.Div. 923, affirmed 56 N.E.2d 
107, 292 N.T. 688. 

74. N.Y.—In re Dettmer's Will, 42 
N.Y.S.2d 846, 266 App.Div. 877, ap¬ 
peal denied 44 N.Y.S.2d 470, 266 
App.Div. 923, affirmed 56 N.E.2d 
107, 292 3Sr.Y. 688, 

75. ISr.Y.—In re Dettmer’s Will, 42 
K.Y.S.2d 846, 266 App.Div. 877, 
appeal denied 44 N.Y.S.2d 470, 266 
App.Div. 923, affirmed 56 N.E.2d 
107, 292 N.Y. 688. 

76- U.S.—Hidden v. Durey, D.C.N. 
Y„ 34 F.2d 174. 

Supplying deficiencies in trusts axid 
legfacies 

Trusts terminated by death of life 
tenant could not, except as to first 
one terminated, be used to supply 
deficiency in other trusts and lega¬ 
cies.—^Hidden v. Durey, supra. 

77- N.Y.—Lieonard v. Burr, 18 N.Y. 
96. 

48 C.X p 1026 note 75. 

Statutory period see supra §§ 44-48. 

78. N.Y.—In re BrigUn*s Will, 203 
N.Y.S. 646, 208 App.Div. 511-^at- 
ter of Potts, 109 N-Y.S. 880, 205 
App.Div. 147, affirmed 14? N,®. 
323, 236 N-T. 668—In re Tower^s 
JBstate, 266 N.Y-S. 147 Misc. 


773, affirmed In re Tower's Will, 
266 N.Y.S. 995, 240 App.Div. 804— 
In re Duprea, 6 N,Y.S.2d 555. 
Adnainistrative delay in formingr 
the corporation, is not within statute 
of perpetuities.—^In re Tower’s Es¬ 
tate, 266 N.Y.S, 43, 147 Misc. 773, 
affirmed In re Tower’s Will, 266 N. 
Y.S. 995, 240 App.Div. 804. 

Earlier cases overroled 

(1) Some early cases contained 
language apparently contrary to the 
text rule.—St John v. Andrews 
Inst, for Oirls, S3 N.E. 981, 191 N.Y. 
254, 14 Ann.Cas. 708 —iS C.J. p 1026 
notes 79-81. 

(2) These decisions must be 
deemed, by implication, to be over¬ 
ruled in so far as statements con¬ 
tained therein are contrary to the 
text rule.—In re Duprea> 6 N.Y.S.2d 
655. 

79. N.Y.—In re Jullliard’s Will, 144 
N.E. 772. 238 N.Y. 499—In re Brig- 
lin’s Will, 203 N.Y.S. 646, 208 App. 
Div. 511—Matter of Potts, 199 
N-Y.S. S80, 205 App.Div. 147, af¬ 
firmed 143 N.E. 323, 236 N.Y. 658 
—In re Duprea, 6 N.Y.S.2d 555. 
Title in trustees siamed to act 
isg first year 

Immediate title of property da- 

m 


vised for use of charitable corpora¬ 
tion to be organized by executors to 
operate home vested in trustees 
named by testator to act during first 
year of existence of home.—In re 
Tower’s Estate, 266 N.Y.S. 43, 147 
Misc, 773, affirmed In re Tower's 
Will, 266 N.Y.S. 995, 240 App.Div. 
804. 

SO. N.Y.—Cottman v. Grace, 19 N, 
B. 839, 112 N.Y. 299, 3 D.R.A. 145. 
48 C.J. p 1026 note 83. 

Construction of limitations with ref¬ 
erence to common-law rule against 
perpetuities see supra §5 35-37. 
81- N.Y.—Cochrane v. Schell, 35 N. 

B. 971, 140 N.Y. 516, 532. 

4S C.J. p 1026 notes 84, 85. 

82. TJ.S.—Hidden v. Durey, D.C.N. 
Y., 34 F.2d 174. 

Cal.—^In re Edwards* Estate, 14 P.2d 
318. 126 Cal.App. 152, rehearing 
denied 15 P.?d 194, 126 CaLApp. 
152, 

Fla,—^Porter v. Baynard, 28 So. 2d 
890, 158 Fla. 294, certiorari denied 
Union Trust Co. v. Genau, 67 S.Ct. 
1085, 330 U.S. 844. 91 L.Ed. 1289. 
Ky.—Emler v. Emler’s Trustee, 106 
S.W.2d 79, 269 IKy. 27. 

NY.—In re Gorham’s Will, 28 NB. 

2d 888, 283 N.Y. 399, rehearing de- 
1 nied In re Gorham’s Will, 29 N.E. 
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Is clearly room for two constructions that the court 
may adopt one to preserve rather than to overturn 
the limitation,and it is not at liberty to read into 
a limitation provisions which would save it, on the 
ground that the creator was ignorant of its illegali¬ 
ty,^^ or make a construction which amounts to re¬ 
writing the limitation for the purpose of evading the 
application of the statute.^s 

The provisions of a paragraph of an instrument 
may be so inseparable that the invalidity, under the 
statute, of that portion applicable to real property 
nullifies that applicable to personal property.^® 


Effect of construction of will by family. While 
the construction given to a will by the members of 
decedent’s family is a circumstance entitled to great 
weight,S7 it is not sufficient to make valid that which 
the statute has declared invalid.^s 

b. Presumption of Legality 

All presumptions are in favor of the validity of a 
limitation, and the court will not assume that the facts 
at the time of its creation rendered it invalid under the 
statute. 

In accordance with the general principle that a 
construction rendering an instrument valid is pre- 


2d 658, 284 N.Y. 579—Oliver v. 
Wells, 173 N.E. 676, 254 N.T. 451 
—Schenectady Trust Co. v. Em¬ 
mons, 25 N.T.S.2d 230, 261 App. 
Div. 154, affirmed 36 N.E.2d 461, 
286 N.T. 626, rearg-ument denied 
37 N.E-2d 140, 286 N.T. 698—In re 
Bardol’s Will, 4 N.T.S.2d 795, 253 
App.Div. 498, 254 App.Div. 647, af¬ 
firmed 16 N.E.2d 96. 278 N.T. 543 
—In re Jaycox' Will, 251 N.Y.S. 
573, 233 App.Div. 67, affirmed ISO 
N.E. 344, 258 N.T. 5S7—Chase Nat. 
Bank of New York v. Reed, 67 N. 
Y.S.2d 290. 189 Misc. 694—In re 
Trischett’s Will, 54 N.T.S.2d 280, 
184 Misc. 599, opinion supplement¬ 
ed on other grounds 57 N.Y.S.2d 
394, 185 Misc. 933, affirmed 59 N. 
Y.S.2d 631, 270 App.Div. 767—In 
re Crakow’s Estate, 32 N.Y.S. 2d 
832, 177 Misc. 1034—In re Brown’s 
Will, 20 N.Y.S.2d 905. 174 Misc, 
346—In re Leo’s Estate, 10 N.Y.S. 
2d 449, 170 Misc. 491—In re Chap¬ 
man’s Will, 9 N.Y.S.2d 520, 169 
Misc. 1035—^In re Berlin’s Estate, 

6 N.Y.S.2d 1005, 169 Misc. 128— 
In re Osborn's Will, 6 N.Y.S.2d 
903, 169 Misc. 54—^In re Fletcher’s 
Estate, 2 N.Y.S.2d 771, 166 Misc. 
486, affirmed In re Fletcher’s Will, 

7 N.Y.S.2d 1019, 255 App.Div. 843. 

reversed on other gnrounds In re 
Fletcher’s Estate. 19 N.E.2d 794, 
280 N.T. 86, motion denied 21 N.E. 
2d 623, 280 N.Y. 800—In re 

Brown's Estate, 1 N.Y.S.2d 420, 
164 Misc. 65—In re Niles’ Will, 
298 N.Y.S. 727, 164 Misc. 328—In 
re Moore’s Estate, 279 N.Y.S. 819, 
155 Misc. 471, affirmed In re 
Moore’s Will, 290 N.Y.S. 146, 248 
App.Div. 738—In re Drake’s Will, 
275 N.Y.S, 836, 153 Misc. 691, af¬ 
firmed In re Drake’s Estate, 283 
N.Y.S. 930, 246 App.Div. 758—In 
re Jarvis’ Will, 273 N.Y.S. 294, 152 
Misc. 252—In re 35\ierth’s Estate, 
267 N.Y.S. 498, 149 Misc. 422—In 
re Notarius’ Estate, 266 N.Y.S. 714. 
149 Misc. 57—^In re Dachenmeyer’s 
Estate, 258 N.Y.S. 641, 144 Misc. 
678 —In re Hodgman’s Estate, 245 
N.Y.S. 644, 138 Misc. 368—Cohen 
V. Wacht. 244 N.Y.S. 274, 137 Misc. 
679* affirmed 246 N.Y.S. 873, 231 


App.Div. 801—In re Shapiro’s Es¬ 
tate, 236 N.Y.S. 280, 134 Misc. 363, 
affirmed In re Shapiro’s Will, 243 
N.Y.S. 813, 229 App.Div. 867—In 
re Skitt’s Will, 91 N.Y.S.2d 61— 
In re Christatos’ Estate, 81 N.Y.S. 
2d 206—In re Borneman’s Estate, 
68 N.Y.S.2d 358—In re Carvalho’s 
Will, 57 N.Y.S.2d 311, affirmed 57 
N.Y.S.2d 336, 269 App.Div. 904— 
In re Houghton’s Will, 48 N.Y.S. 
2d 908—In re Katz’ Will, 45 N.T. 
S.2d 132—Scheziectady Trust Co. 
V. Seward, 21 N.Y.S.2d 815—Ship- 
man v. Title Guarantee & Trust 
Co., 20 N.Y.S.2d 508. 

OkL—Cunningham v. Fidelity Nat. 
Bank of Oklahoma City, 98 P.2d 
57, 186 Okl. 429. 

48 aJ. p 1026 note 85. 

Word “forever,” in a devisory 
clause, was held to go only to the 
character of the title in the trus¬ 
tees.—^Franklin v. Margay Oil Cor¬ 
poration, 153 P.2d 486, 194 Okl. 519. 

Word “wish” consirned as preca.* 
tory and not as testamentary.—^In 
re Hayward's Estate, 110 P.2d 956, 
57 Ariz, 51. 

Varying directions as to pasrment 
Where the same paragraph in a 
will contained two directions, one to 
pay to one of testator’s sons the 
“earnings" of his share in the estate 
for a period of ten years and the 
other to pay him the “whole of said 
share” at the end of the period, nei¬ 
ther of which directions could be 
complied with unless the son were 
alive, the testator thereby indicated 
an intention that the term should 
fall within the son’s life, hence the 
trust would not be invalid as of 
longer duration than two lives in 
being.—In re Bay’s Will, 36 N.Y.S. 
2d 916, 178 Misc. 737. 

Reference to maacimnm trust term 
Where will devised property to 
trustee for five years, required pay¬ 
ment of income to daughter-in-law 
and granddaughter, and directed dis¬ 
tribution of corpus at end of five 
years, provision that trust should 
cease at expiration of five years 
would be regarded as referable to 
the maximum, rather than the mini¬ 
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mum, trust term, in order to sus¬ 
tain will under the statutes.—^In re 
Ayres’ Will, 76 N.T.S.2d 897, 

83. N.Y.—In re Mallouk’s Will, 91 
N.Y.S.2d 306, 195 Misc. 996, modi¬ 
fied on other grounds 96 N.Y.S.2d 
367, 276 App.Div. 1098. 

48 C.J. p 1027 note 86. 

84. N.T.—^Matter of Gallien, 218 N. 
Y.S. 687, 128 Misc, 370, affirmed 
223 N.Y.S. 491, 221 App.Div. 409, 
reversed on other grounds 160 N. 
E. 8. 247 N.T. 195. 

85. Cal.—Sheean v. Michel, 57 P.2d 
127, 6 Cal.2d 324. 

N.Y.—^In re Gorham’s Estate, 17 N. 
Y.S.2d 102, 258 App.Div. 533, af¬ 
firmed In re Gorham’s Will, 28 N. 
E.2d 888, 283 N.T. 399, reargument 
denied 29 N.E.2d 658, 284 N.Y. 579 
—Hoyt V. Hoyt, 210 N.Y.S. 155, 
125 Misc, 95, affirmed 213 N.Y.S. 
823, 215 App.Div. 773—In re 

Baker's Will, 97 N.Y.S.2d 577—In 
re Barnes’ Estate, 92 N,T.S.2d 702, 
196 Misc. 715. 

86- Mich.—^De Buck v. Bousson, 294 
N.W. 135, 295 Mich. 164. 

No discriminatiou by testator 
A testamentary trust consisting 
of realty worth eight hundred dol¬ 
lars and of personalty worth fifty- 
six thousand fifty-four hundred dol¬ 
lars, which trust was based on a 
term of years rather than during 
continuance of two lives in being, 
would not be separated and held 
good as to personalty on ground 
that trust as to personalty did not 
violate statute, where testator made 
no attempt to discriminate between 
two classes of property but ex¬ 
pressed definite intention to bulk 
them together and created a trust 
applicable to both.—^Richards v. 
Stone, 278 N.W. 657, 283 Mich. 485. 

87, N.Y.—In re Grace’s Estate, 248 
N.Y.S. 543, 232 App.Div. 76, af¬ 
firmed In re Grace, 185 N.E. 712, 
261 N.Y. 502. 

88. N.Y.—In re Grace’s Estate, 248 
N.Y.S. 543, 232 App.Div. 76, af¬ 
firmed In re Grace, 185 N.E. 712, 
261 N.T. 502. 
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ferred to one making it violative of the statute, the 
court will not assume, in the absence of proof, that 
the state of facts existing at the time of the creation 
of a limitation was such as to render the limitation 
invalid all presumptions are in favor of validi¬ 
ty. 90 

c* Severance of Invalid Limitations 

(1) In general 

(2) Alternative contingencies 
(1) In General 

A limitation or other provision which is void under a 
statute relating to suspension of alienation or ownership 
or postponement of vesting may be severed from limita¬ 


tions and provisions otherwise valid, and effect given the 
latter, if that may be done without destroying the dis¬ 
tribution scheme of the creator of the limitations; but 
otherwise all the limitations or provisions fail. 

In accordance with the general principle that a 
construction rendering an instrument valid is pre¬ 
ferred to one making it violative of the statute, 
where a limitation or other provision is void for 
offending against statutory restrictions on the sus¬ 
pension of alienability or ownership or postponement 
of vesting, it may be severed from provisions and 
limitations otherwise valid, and effect given to the 
latter, if that may be done without destroying the 
scheme of distribution contemplated by the creator 
of the limitations,^^ as where the invalid provisions 


89- N.Y.—Matter of Raymond, 76. 
N.T.S. 355, 73 App.Div, 11. 

48 C.J. p 1027 note 90. 

Validity governed by circumstances 
at creation of limitation see su¬ 
pra § 45. 

90- D.'C.—^Shoemaker v. Newman. 
65 F.2d 208, 62 App.D.C. 120, S9 
A-L.R. 1034, certiorari denied 54 S. 
Ct. 72, 290 U.S. 656, 78 L.Ed. 56S. 

91 . IT.S.—Hidden v. Durey, D.C.N. 
T., 34 F.2d 174. 

Cal.—re Gump’s Estate, 107 P. 

2d 17, 16 Cal.2d 535. 

Fla.—Corpus Juris cited in Porter 
V. Baynard. 28 So.2d 890, 896, 158 
Fla. 294, certiorari denied Union 
Trust Co. V. Genau, 67 S.Ct. 1085, 
330 U-S. 844, 91 UEd. 1289. 

Ind.—Sipe v. Merchants Trust Co., 
34 N.E.2d 968, 109 Ind.App. 566. 

Ky.—Tillman v. Blackburn, 124 S.TT. 

2d 755, 276 Ky. 550. 

Mich.—^Loomis v. Laramie, 282 N.W. 
876, 286 Mich. 707—Gettins v. 

Grand Rapids Trust Co., 228 N.W. 
703, 249 Mich. 238. 

N.T.—In re Gorham’s Will, 28 N.E. 
2d 888, 283 N.T. 399, reargument 
denied In re Gorham’s Will, 29 
N.E.2d 658, 284 N.T. 579—In re 
Lyons’ Will, 2 N.E.2d 628, 271 N. 
y. 204—Oliver v. Wells, 173 N.E. 
676, 254 N.T. 451—In re Gardner’s 
Will, 75 N.Y.S.2d 885, 272 App.Div. 
1064—^Bank of New York v. Palm¬ 
er, 54 N.Y.S.2d 902, 269 App.Div. 
229—Chase Nat. Bank of City of 
New York v. Central Hanover 
Bank & Trust Co., 39 N.Y.S.2d 541, 
265 App.Div. 434—In re Bardol’s 
Will, 4 N.Y.iS.2d 795, 253 App.Div. 
498, 254 App.Div, 647, affirmed 16 
N.E,2d 96, 278 N.T. 543—^In re 
Lavanburg’s Estate, 94 N.Y.S.2d 
216, 197 Misa 237—^In re Barnes’ 
Estate, 92 N.Y.S.2d 702, 196 Misc. 
775—In re Brecke’s WUl, 82 N.Y.S. 
2d 147, 192 Misc, 920—In re War¬ 
ren’s Will, 81 N.Y.S.2d 400, 192 
Misa 881—Chase Nat. Bank of 
City of New York v. Reed, 67 N.T. 
S.2d 290, 189 Misa 694—re 

Trischett’s Will, 64 N.Y.S.2d 280, 


1S4 Misc. 599, opinion supplement- , 
ed on other grounds 57 N.T.S.2d 
394, 1S5 Misc. 933, affirmed 59 N. 
T.S.2d G31, 270 App.Div. 767—In re 
Crakow's Estate, 32 N.T.S.2<i S3 2, 
177 Misc. 1034—In re MacIntyre’s 
Estate, 32 N.T.S.2d 526, 177 Misc. 
833—In re Brown’s Will, 20 N.T.S. 
2d 905, 174 Misc. 346—In re Leo’s 
Estate, 10 N.T.S.2d 449, 170 Misc. 
491—In re Berlin's Estate, 6 N.T. 
S.2d 1005, 169 Misc. 12S—In re Os¬ 
born’s Will, 6 N.T,S.2d 903. 169 
Misc. 54—In re Wilson’s Estate. 
4 N,T.S.2d 634, 167 Misc. 758—In 
re Herts’ Estate, 1 N.T.S. 2d 528, 
165 Misc. 738—In re Jacob's Es¬ 
tate, 300 N.T.S. 913, 165 Misc. 280 
—In re Niles* Will, 298 N.T.S. 727. 
164 Misc. 328—^In re Garland’s 
Will, 287 N.T.S. 918, 159 Misa 333 
—In re Kupfershmid's Will, 285 
N.T.S. 1028, 158 Misc. 493—In re 
Moore’s Estate, 279 N.Y.S. 819, 155 
Misc. 471, affirmed In re Moore’s 
Will, 290 N.T.S. 146, 248 App.Div. 
738—In re Drake’s Will, 275 N.T. 
S. 836, 153 Misc. 691, affirmed In 
re Drake’s Estate, 283 N.T.S. 930, 
246 App.Div. 758—In re Jarvis’ 
Will, 273 N.T.S. 294, 152 Misc. 252 
—In re Ostrovitz’ Estate, 270 N. 
Y.S. 60, 150 Misc. 226—In re 

Fuerth’s Estate, 267 N.Y.S. 49S, 
149 Misc. 422—In re Notarius’ Es¬ 
tate, 266 N.Y.S. 714, 149 Misc. 57 
—In re Burling’s Estate, 266 N.T. 
S, 4S2, 148 Misc. 835—In re McAl¬ 
lister's Estate, 263 N.Y.S. 782, 147 
Misc. 360—In re Lachenmeyer’s 
Estate, 258 N.T.S. 641, 144 Misc. 
678—Cohen v. Wacht, 244 N.Y.S. 
274, 137 Misc, 679, affirmed 246 
N.T.S. 873, 231 App.Div. SOI—In 
re Turner’s Will, 237 N.T.S. 412, 
135 Misc. 223—In re Vert’s Will, 
214 N.Y.S. 145, 126 Misc. 220—In 
re Christatos’ Estate, 81 N.Y.S. 2d 
206—In re -Fairchild’s Estate, 81 
K.Y.S.2d 111, affirmed 88 N.T.S.2d 
246, 275 App.Div. 706—In re King’s 
Will, 81 N-Y.S.2d 82—In re Gei¬ 
ger’s Estate, 73 N.T.S.2d 196—In 
re Borneman’s Estate, 68 N.Y.S.2d 
358—In re Smith’s Will, 67 N.Y.S. 


2d 330—In re Lathers’ Will, 64 N. 
T.S.2d 757—In re Bourne’s Will, 
64 N.T.S.2d 751—In re Schubert’s 
Will, 64 N.T.S.2d 594—In re Hage- 
dorn’s Will, 57 N.T.S.2d 34S—In 
re Carvalho’s Will, 57 N.Y.S. 2d 
311, affirmed 57 N.Y.S.2d 336, 269 
App.Div. 904—In re Houghton’s 
Will, 4S N.T.S.2d 90S—In re Gold¬ 
berg’s Will, 4S N.T.S.2d 360— 
Spafford v. Stafford, 28 N.T.S.2d 
523. 

48 C.J. p 1027 note 92. 

Effect of partial invalidity of; 
Trusts generally see the C.J.S, ti¬ 
tle Trusts § 79, also 65 C.J. p 
333 notes 68-59. 

Wills generally see the C.J.S. ti¬ 
tle Wills § 622, also 69 C.J. p 
120 note 68. 

“An ulterior limitation, though in¬ 
valid [as violating a statute against 
perpetuities] will not be allowed to 
invalidate the primary dispositions 
of the will, but will be cut off in the 
case of a trust which is not an en¬ 
tirety.”—In re Colegrove, 117 N.E. 
813, 814, 221 N.T. 455—In re Mayer’s 
Estate, 19 N.T.S.2d 39S, 399, 259 

App.Div. 849, appeal denied In re 
Mayer’s 'Will, 20 N.T.S.2d 671, 259 
App.Div. 915. 

“Two considerations are necessary 
in deciding whether part of this will 
may be deleted and the remainder 
sustained, i.e.—Is the general intent 
of the testator determinable, and 
will such deletion violate his gen¬ 
eral plan for disposition of his es¬ 
tate?”—De Buck V. Bousson, 294 N. 
W. 135, 137, 295 Mich, 164. 

Particular provisions excised 

(1) Void provision as to sale price 
of property.—^In re Fischer’s Estate, 
42 N.T.S.2d 649, 181 Misc. 1044. 

(2) Illegal exercise of power of 
appointment.—Geneva Trust Co. v. 
Sill, 27 N.Y.S.2d 289. 

(3) Direction that beguests and 
devises should not become effective 
until one year from date of testa¬ 
tor’s death, during which time exec¬ 
utrix should collect rents and in¬ 
come from testator’s properties and 
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are of secondary importance,®^ and particularly 
where the creator of the limitations expressly pro¬ 
vided in the instrument that if any provision thereof 
be invalid it should be considered null and void and 
the valid parts permitted to stand;®® and the prin¬ 
ciple has been held applicable even where so doing 
would cause an intestacy.®^ So, the invalidity of 
secondary trusts, as violative of a statute against 
perpetuities, may be held not to invalidate the 


primary trusts and a trust for three lives may 
be validated as to the first two lives and deleted 
only as to the third.®® 

On the other hand, where the excision of a void 
provision would defeat the primary purpose of the 
creator of the limitations, or destroy the scheme of 
distribution, the other limitations or provisions will 
fail also ;®’^ so the court will not apply this principle 


use them to pay funeral, administra¬ 
tion, and other expenses.—^De Buck 
V. Bousson, 294 N.W. 135, 295 Mich. 
164. 

Invalidity of tatimate gifts of re¬ 
mainders 

Fact that ultimate gifts of re¬ 
mainders on deaths of specified indi¬ 
viduals, given life use of certain 
sums by will, to persons in differ¬ 
ent classifications, are incapable of 
effectuation because of statutory in¬ 
hibition, would not warrant destruc¬ 
tion of whole will.—In re Kupfer- 
shmid's Will, 285 N.T.S. 1028, 158 
Misc. 493. 

Attempt to create survivorship; 
trnst 

(1) An invalid attempt to create 
a surviv’orship will not be allowed 
to invalidate the primary disposi¬ 
tions of the will, but will be cut off 
in the case of a trust which is not 
an entirety.—In re Colegrove, 117 
X.E. 813, 221 ]Sr.T. 455—Oliver v. 
Wells, 243 N.T.S. 328, 229 App.Div. 
S56, affirmed 173 N.E. 676, 254 N.Y. 
451. 

(2) Secondary trusts for sur¬ 
vivors of beneficiaries of primary 
trust may be severed and rejected, 
if invalid, and the primary trust left 
standing.—Oliver v. Wells, 173 N. 
E. 676, 254 N.T. 451. 

<3) Where survivorship provision 
in will of donor of power, when con¬ 
strued with exercise of power by 
donee under another will, illegally 
suspended power of alienation of 
property, but survivorship provision 
was subordinate to main interest of 
donor, and only effect thereof was to 
prevent his assets from passing un¬ 
der the appointment until the death 
of one not beneficially interested in 
the property or in its suspension, 
survivorship gift might be excised 
without destroying the scheme of 
the original will and thereby avoid 
an illegal suspension: share of the 
property subject to the appointment 
by the donee of the power would 
pass to the trustees nominated un¬ 
der the donee's will, without a fur¬ 
ther suspension dependent on the 
life of the surviving disinterested 
donee.—In re Neill’s Estate, 89 N.Y. 
S.2d 394, 195 Misc. 690. 

Bequest not invalidated 

A bequest of a definite sum to tes¬ 
tator's son was not invalidated by 


trust which was void as violating 
statute, where part of will giving 
bequest plainly expressed testator's 
intention and could be carried out 
independently of other provisions of 
will.—Richards v. Stone, 278 N.W. 
657, 283 Mich. 485. 

Validity of annuities not affected 
Failure of testamentary trust be¬ 
cause it violated statute did not af¬ 
fect validity of annuities which 
were by will made charges on the 
income of the trust.—In re Baum's 
Will, 91 N.T.S.2d 649. 

Effect of happenings after trust 
terminates 

•Court should not dismember pres¬ 
ent valid testamentary trust because 
of what may happen after its ter-' 
mination, in absence of intimate in¬ 
terlacing of testamentary provisions. 
—In re Kupfershmid's Will, 285 N. 
T.S. 1028, 158 Misc. 493. 
Bequtrement of consent to mortgag¬ 
ing 

A provision in will requiring tes¬ 
tator's five unmarried children to 
consent to mortgaging of realty in 
which widow had life estate was val¬ 
id, notwithstanding secondary life 
estates of such children in land were 
invalid.—In re Cipolla* 1 N.Y.S.2d 8, 
165 Misc. 498, 

92. N.T.—Oliver v. Wells, 243 N.Y, 

S. 328, 229 App.Div. 356, affirmed 
173 N.E. 676, 254 N.Y. 451—In re 
Borneman's Estate, 68 N.Y.S.2d 
358. 

93. N.Y,—^Banfc of New York v. 
Palmer, 54 N.Y.S.2d 902, 269 App. 
Div. 229. 

94. N.Y.—In re Berlin's Estate, 6 N. 

T. S,2d 1005, 169 Misc. 128. 
Presumption of resulting intestacy 

not indulged 

N.Y.—In re Berlin^s Estate, susprsu 

95. N.Y.—In re Gorham’s Estate, 17 
N.Y.S.2d 102, 258 App.Div. 533, 
affirmed In re Gorham's Will, 28 
N.E.2d 888, 283 N.Y. 399, reargu¬ 
ment denied 29 N.E.2d 658, 284 N. 
Y. 579—In re Milhau’s Estate, 271 
N.Y.S, 214, 151 Misc. 283. 

96- N.Y.—In re Moores' Estate, 279 
N.Y.S. 819, 155 Misc. 471, affirmed 
In re Moores' Will, 290 N.Y.S. 146, 
248 App.Div. 738—^In re Geiger's 
Estate, 73 N.T.S.2d 196. 

"The procedure of excising the 
third life measuring the trust is uu- 
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questionably a salutary exercise of 
the Court's prerogative.”—In re Pot¬ 
ter's Estate, 38 N.Y.S.2d 750, 753. 

97- Fla.—Corpus Juris cited in 
Porter v. Baynard, 28 So.2d 890, 
896, 158 Fla. 294, certiorari denied 
Union Trust Co. v, Genau, 67 S.Ct. 
1085, 330 U.S. 844, 91 L.Ed. 1289. 
N.T.—In re Durand's Will, 164 N.E. 
737, 250 N.Y. 45—Chase Nat. Bank 
of City of New York v. Central 
Hanover Bank & Trust Co., 39 N. 
T.S.2d 541, 265 App.Div. 434—In re 
Baumwald's Estate, 81 N.Y.S. 2d 
779, 192 Misc. 846—In re Trisch- 
ett's Will, 54 N.Y.S.2d 280, 184 
Misc. 599, opinion supplemented on 
other grounds 57 N.Y.S.2d 394, 185 
Misc. 933, affirmed 59 N.Y.S.2d 631, 
270 App.Div. 767—In re Berwind’s 
Estate, 42 N.Y.S.2d 58, 181 Misc. 
559—In re Morrison's Estate, 18 N. 
Y.S.2d 235, 173 Misc. 503—In re 
Kupfershmid's Will, 285 N.Y.S. 
1028, 158 Misc. 493—In re Tally's 
Estate, 273 N.Y.S. 876, 152 Misc. 
64—In re Lewis' Estate, 266 N.Y.S. 
217, 147 Misc. 857, affirmed 268 N. 
Y.S. 843, 240 App.Div. 938—In re 
De Forest’s Estate, 263 N.Y.S. 135, 
147 Misc. 82—^In re Wilcox’ Estate, 
256 N.Y.S. 507, 142 Misc. 878—In 
re Fairchild’s Estate, 81 N.Y.S.2d 
111, affirmed 88 N.Y.S.2d 246, 275 
App.Div. 705—In re Grace’s Estate, 
73 N.Y.S.2d 200—In re Hagedom's 
- Will, 67 N.Y.S.2d 348. 

48 C.J. p 1028 note 93. 
drcumstauces preventing excision 
Testamentary trusts exercising 
power of appointment, part of which 
violated statute against perpetuities, 
could not he preserved by doctrine of 
judicial excision where excision of 
invalid part would create uncertain¬ 
ty of identity of contingent remain¬ 
dermen, defeat testamentary scheme, 
and leave further questions of valid¬ 
ity.—Chase Nat. Bank of City of 
New York v. Central Hanover Bank 
& Trust Co., 39 N.T.S.2d 541, 265 
App-Div. 434. 

Consent or estoppel; recoupment 
Neither the consent of the parties 
to the setting up of the trust nor an 
alleged estoppel against them could 
prevent an adjudication of the inva¬ 
lidity of the entire trust under the 
duty of the court; and payments 
made by trustees on express con¬ 
sent of persons interested during 
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of judicial excision in such a manner as, in effect, 
to make a new will for a testator.^8 

Where an action is not one for a construction of 
a trust that would separate "what is invalid from 
what is not, but -plaintiff assails the instrument as 
wholly bad, he must establish that the challenged 
provisions offend the statute in a contingency so 
vital to the grantor’s purpose that his plan in its 
entirety is void.®^ 

(2) Alternative Contingencies 

Where interests or estates are limited on alternative 
contingencies, under one of which the limitation would 
be good and under the other it would violate the statute, 
the valid provision is separable from the invalid, and 
does not fail by reason of the iatter's invaiidity. 

Under the general rules relating to the separation 
of valid limitations from those which are invalid, 
where interests or estates are limited on alternative 
contingencies, under one of which the limitation 


would be good and under the other it would violate 
a statute relating to suspension or postponement, the 
valid provision is separable from the invalid, and 
does not fail by reason of the invalidit}" of the lat¬ 
ter,^ and the gift will be allowed to take effect on 
the happening of the valid alternative.^ Since the 
validity of gifts on alternative conditions, one of 
which would be violative of the statute, depends 
entirely on subsequent events, they differ from all 
other limitations in the construction to be put on 
them with respect to the laws of remoteness,^ and 
constitute exceptions to the general rule, stated 
supra § 48, that in determining whether a suspension 
of the alienability or ownership of property, or a 
postponement of its vesting, may continue for a 
period longer than that prescribed bj’^ statute, there 
must be considered not what has actually happened 
since the creation of the limitation, but what might 
have happened.'^ 


management and up to time of ad¬ 
judication of invalidity could not be 
recouped, and after date of adjudica¬ 
tion of invalidity the trustees* pow¬ 
ers ceased.—In re Morrison's Estate, 
18 N.T.S.2d 235, 173 Misc. 503. 

Gift for worSdLng* capital of business 
Where provision of will creating 
trust of testator's business violated 
statute against perpetuities, gift to 
trustees for working capital of busi¬ 
ness failed.—^In re Morrison's Estate, 
18 lSr.T.S.2d 235, 173 Misc. 503. 
Portion of property intended for leg¬ 
atee 

Provision of will beaueathing one 
third of testator's property to his 
daughter was invalidated by trust 
created of two thirds of testator’s 
property, which trust was void be¬ 
cause violating statute, where testa¬ 
tor did not intend that daughter 
should have one third of property 
and also one third of property in¬ 
cluded in invalid trust.—Richards v. 
Stone, 278 N.W. 657, 283 Mich. 486. 
Well-considered case 
Mich.—Gardner v- City Nat. Bank 
& Trust Co., 265 N.W. 587, 267 
Mich. 270. 

08. Mich.—Gardner v. City Nat, 
Bank & Trust Co„ supra. 

99. N.Y.—liooram v. Looram, 199 
N.E. 489, 269 N.Y. 296. 

1. N.Y.—In re Halsey's Will, 36 
N.E.2d 91, 286 N.Y, 154—In re Bai¬ 
ter's Will, 58 N,Y.a2d 370, 270 
App.Div. 157, aJBdrmed 68 N.B.2d 
€01. 296 N,Y. 619—In re Fairchild's 
Estate, 81 N.Y.S.2d 111—In re 
Kahn's Estate, 42 N.YB.2d 298, 

48 ax p 1028 note 95. 

Possibility of exce^ng statutory 
period see supra § 48. 

*"Where' the instrument provides 
for a disp<^tlcf3; prepwty, 

70 CJF.^.~43 


by making alternative limitations, 
one or the other of which is to take 
effect according to the happening of 
specified alternative contingencies, 
the mere fact that the limitation 
over upon one contingency is invalid 
because it might involve undue sus¬ 
pension, or postponement of vesting, 
does not invalidate the other limita¬ 
tion which, if the contingency upon 
which it would become operative 
should occur, could not possibly oc¬ 
casion such undue suspension or 
postponement."^—^In re Johnson's 
Will, 253 N.Y.S. 241. 244. 233 App. 
Div. 587—Church v. Wilson, 137 N.Y, 
B. 1002. 1006, 1007, 152 App.Div. 844, 
affirmed 103 N.E, 1022, 209 N.Y. 553. 

Particular provisions; remainders 

(1) Invalidity of alternative pro¬ 
vision giving remainder to testator's 
son on death during minority of is¬ 
sue of life tenant did not invalidate 
limitation over on life tenant's death 
without issue.—Iii re Johnson's Will, 
253 N.Y.S. 241, 233 App.Div. 587. 

(2) Fact that primary gift of re¬ 
mainder to issue of life tenant cre¬ 
ated possible unlawful suspension of 
power of alienation did not Invali¬ 
date remainder where invalid provi¬ 
sions did not affect distribution 
thereof in accordance with alterna¬ 
tive valid provisions.—In re Schae¬ 
fer’s Estate, 289 N.Y.S. 343, 160 Misc. 
43. 

Wheare ijistri!i3xia]xts do not create 
aitemative contingent trusts, alleged 
alternative contingency cannot be 
brought into being as matter of in¬ 
terpretation to save what would oth¬ 
erwise be invalid appointment— 
Chase Nat Bank v. Frazier, 276 N.Y, 
^ 524, 243 App.Div. 623, affirmed 199 
HA 526, 269 N.X 541, 

8L H.Y.—In re O'Plyn’s Will, 91 H.Y. 
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S.2d 5S6, 196 Misc. 193—In re 
Chambers' Will, 4 N.Y.S.2d S75. 
167 Misc. S43, adhered to 7 N.Y.S. 
2d 250, 169 Misc. 124—In re Fair- 
child’s Estate, 81 N.Y.S.2d 111—In 
re King. 81 N.Y.S..2d 81—In re Irv¬ 
ing Trust Co„ 65 N.Y.S.2d 824. 

48 ax p 1028 note 95. 

"Where a limitation is made to 
take effect on two alternative events, 
one of which is too remote and the 
other valid as within the prescribed 
limits, although the gift is void so 
far as it depends on the remote 
event, it will be allowed to take ef¬ 
fect on the happening of the alterna¬ 
tive one,"—Schettler v. Smith, 41 N. 
Y. 328, 336—In re Kahn's Estate, 42 
N.Y.S.2d 29S, 300. 

Beq.ulremeiits lor effectlveuess of al¬ 
ternative 

A limitation made to take effect on 
two alternative events will be sus¬ 
tained if in every possible contin¬ 
gency estate would terminate within 
statutory period, even though limita¬ 
tion which would take effect if al¬ 
ternative event had taken place 
would violate statute; even an al¬ 
ternative limitation can be given no 
effect unless by no possibility and 
in no contingency can it endure long¬ 
er than during the existence of two 
lives in being.—In re Friend's Will, 
28 N.E.2d 377, 283 N.Y. 200, reargu¬ 
ment denied 28 N.E.2d 981. 283 N.Y. 
775—^In re Potter's Estate, 65 N.Y.S. 
2d 210. 

3. H.Y.—re Chambers' Will, 4 N. 
Y,S.2d 875, 167 Misc. 843, adhered 
to 7 H.Y.S.2d 250. 169 Misc. 124— 
Fowler v. Depau, 26 Barb. 224. 

4. H.Y.—^In re Chambers' Will, 4 N. 
Y.S.2d 875, 167 Misc. 843, adhered 
to 7 H.Y.a2d 250, 169 Misc, 124^— 
Fowler v. Depau, 26 Barb. 224- 
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It is only when the creator himself has limited 
interests in the alternative that a contingency, which 
would cause a violation of the statute, may be dis¬ 
regarded,^ and, where a gift depends on a twofold 
event constituting but one contingency, the limita¬ 
tion cannot be split by the court into two contingen¬ 
cies, one good and one bad, and the limitation sus¬ 
tained where the good contingency has happened.® 

d. Separation of Shares in Trust 

In the absence of an expression by the creator of the 
trust of an intention to the contrary, where a trust for 
the benefit of two or more persons, by the existence of 
which the alienability or ownership of the trust property 
is suspended, is to cease as to each beneficiary at a time 
or on a contingency specified by its terms, and his share 
of the corpus will thereupon be freed from the trust, the 
limitation ordinarily is construed as creating a separate 
trust for each beneficiary, and the statutory period is to 


be separately computed as to each share of the trust 
property. 

In accordance with the general principle that a 
construction rendering an instrument valid is pre¬ 
ferred to one making it violative of the statute, 
where a trust for the benefit of two or more persons, 
by the existence of which the alienability or owner¬ 
ship of the trust property is suspended, is to cease 
as to each beneficiary at a time or on a contingency 
specified by its terms, and his share of the corpus 
will thereupon be freed from the trust, the limita¬ 
tion ordinarily is construed as creating a separate 
trust for each beneficiary,*^ and the statutory period 
is accordingly to be separately computed as to each 
share of the trust propert}^*® and, -while an inten¬ 
tion to create separate and independent trusts must 
be found within the instrument,® it does not militate 


5. K.Y.—In re Wilcox, 87 497 

194 N.T. 288. 

6. N.T.—In re Wilcox, supra—Rose 
V. Rose, 4 Abb.Dec. 108. 

7. N.T.—In re Gorham's Will, 28 N. 

E.2d SSS, 2S3 N.T. 399, reargument 
denied In re Gorham's Will, 29 N. 
E.2d 058, 2S4 N.T. 579—Looram t. 
Looram, 199 N.E. 489, 269 N.T. 296 
—In re Brewster’s Estate, 283 N.T. 
S. 707, 246 App.Div. 192, affirmed In 
re Wells, 3 N.E.2d 204, 271 N.T. 
599—In re Brecke’s Will, 82 N.T.S. 
2d 147, 192 Misc. 920—In re 

Green's Will, 60 N.T.S.2d 705, 187 
Misc. 434—^In re Trischett's Will. 
54 N.T.S.2d 280, 184 Misc. 599, 
opinion supplemented on other 
grounds 57 N.Y.S.2d 394, 185 Misc. 
933. affirmed 59 N.T.S.2d 631, 270 
App.Div. 767—^In re MacInt^Te's 
Estate, 32 N.T.S.2d 526, 177 Misc. 
833—In re Brown's Will, 20 N.T.S. 
2d 905, 174 Misc. 346—In re Fish¬ 
er's Estate, 5 N.T,S.2d 320. 168 
Misc. 132—^In re Brown's Estate, 
1 N.Y.S.2d 420. 164 Misc. 65—In re 
Moore's Estate, 279 N.T.S. 819, 
155 Misc. 471, affirmed In re 
Moore’s Will, 290 N.T.S. 146, 248 
App.Div. 738—^In re Drake's Will, 
275 N.T.S. 836, 153 Misc. 691, af¬ 
firmed In re Drake’s Estate, 283 
N.T.S. 930, 246 App.Div. 75S—In 
re McAllister's Estate, 263 N.T.S. 
782, 147 Misc. 360—Cohen v. 

Wacht, 244 N.T.S. 274, 137 Misc. 
679. affirmed 246 N.T.S. 873, 231 
App.Div. 801—In re Turner’s Will, 
237 N.T.S. 412. 135 Misc, 223—Oli¬ 
ver V. Wells, 236 N.T.S. 595, 134 
Misc. 893, affirmed 243 N.T.S. 32S. 
229 App.Div. 356, affirmed 173 N.E. 
676, 254 N.T. 461—In re Shapiro’s 
Estate, 236 N.T.S. 280. 134 Misc. 
363, affirmed In re Shapiro’s Will, 
243 N.T.S. 813, 229 App.Div. 867 
—In re Skitt's Will. 91 N.T.S.2d 
61, affirmed 98 N.T.S.2d 421, 277 
App.Div. 906—In re Smith’s Will, 
67 N.Y.S.2<i 330—^In re Carvalho’s 


Will. 57 N.T.S.2d 311, affirmed 57 
N.Y.S.2d 336, 269 App.Div. 904— 
In re Green’s Estate, 54 N.T.S,2d 
140, affirmed 59 N.T.S.2d 375, 269 
App.Div. 1025—^Empire Trust Co. v. 
Sample, 50 N.T.S.2d 5—In re 
Kahn's Estate, 42 N.Y.S.2d 298. 

48 C.J. p 1029 note 2. 

Trusts suspending: 

Alienability see supra § 51. 
Ownership see supra § 60. 

‘‘The validity of each of the trusts 
is to be determined upon its own 
terms. The invalidity of one trust 
will not affect the validity of a sep¬ 
arate trust.”—In re Fairchild’s Es¬ 
tate, 81 N.T.S.2d 111, 116, affirmed 
88 N.T.S.2d 246, 275 App.Div. 706. 

8. N.T.—In re Gorham's Will, 28 N. 
E.2d SSS, 283 N.T. 399, reargument 
denied In re Gorham's Will, 29 N. 
E.2d 658, 284 N.T. 579—Looram v. 
Looram, 199 N.E. 489. 269 N.T. 296 
—In re Brewster's Estate, 283 N. 
T.S. 707, 246 App.Div. 192, affirmed 
In re Wells, 3 N.E.2d 204, 271 N.T. 
599—In re Brecke's Will, 82 N.T.S. 
2d 147, 192 Misc. 920—In re 

Green's Will, 60 N,T.S.2d 705, 187 
Misc. 434—In re Trischett’s Will, 
54 N.T.S,2d 280, 184 Misc. 599, 
opinion supplemented on other 
grounds 57 N.Y.S.2d 394, 185 Misc. 
933, affirmed 59 N.Y.S.2d 631, 270 
App.Div. 767—In re MacIntyre's 
Estate, 32 N.T.S.2d 526, 177 Misc. 
833—In re Brown’s Will, 20 N.T.S, 
2d 905, 174 Misc. 346—^In re Fish¬ 
er’s Estate, 5 N.T.S.2d 320, 168 
Misc. 132—In re Brown's Estate, 1 
N.T.S.2d 420, 164 Misc. 65—In re 
Moores' Estate, 279 N.T.S. 819, 155 
Misc. 471, affirmed In re Moores’ 
Will. 290 N.T.S. 146, 248 App.Div. 
738—In re Drake’s Will, 275 N.T. 
S. 836, 153 Misc. 691, affirmed In re 
Drake’s Estate, 283 N.T.S. 930, 246 
App.Div. 758—In re McAllister’s 
Estate, 263 N.T.S. 782, 147 Misc. 
360—Cohen v. Wacht, 244 N.T.S. 
274, 137 Misc. 679, affirmed 246 N. 
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T.S. 873, 231 App.Div. SOI—In re 
Turner’s Will. 237 N.T.S. 412, 135 
Misc. 223—Oliver v. Wells, 236 N. 
T.S. 595, 134 Misc. 893, affirmed 
243 N.T.S. 328, 229 App.Div. 356, 
affirmed 173 N.E. 676, 254 N.T. 451 
—In re Shapiro’s Estate, 236 N.T. 
S. 280, 134 Misc. 363, affirmed In re 
Shapiro’s Will, 243 N.T.S. 813, 229 
App.Div. 867—In re Skitt's Will, 91 
N.T.S.2d 61—In re Carvalho’s Will, 
57 N.Y.S.2d 311, affirmed 57 N.T.S. 
2d 336, 269 App.Div. 904—In re 
Kahn’s Estate. 42 N.Y.S.2d 298. 

48 C.J. p 1029 note 2. 

Statutory period see supra §§ 44-48. 
Provision valid in part and invalid in 
part 

(1) Under testamentary trust for 
lives of two daughters, with cross 
remainders, and of granddaughter 
with remainder over, where one 
daughter had succeeded to a deceased 
daughter’s share, only the original 
share of surviving daughter would 
be subject to objection that power of 
alienation had been suspended for 
longer than two lives in being.—^New 
England Trust Co. v. Wilcox, 41 N. 
T.S.2d 527, affirmed 48 N.T.S.2d 557, 
267 App.Div. 976, 

(2) A testamentary provision for 
creation of six separate trusts on 
death of testator’s brother, to whom 
will directed payment of third of in¬ 
come from trust fund for his life 
after previous life tenant's death, 
and payment of income from such 
trusts to testator’s six nephews and 
nieces until each reached age of 
twenty-one years, whereupon each of 
them should receive proportionate 
share of principal, was invalid as 
suspending power of alienation be¬ 
yond two lives as far as it referred 
to funds held in trust for such 
brother, but was valid as to balance 
of trust fund .—In re -Schubert’s Will, 
64 N.T.S.2d 594. 


9. N.T.—^In re Barnes' Estate, 279 
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against such construction that no direction for sep¬ 
aration of the trust property is expressed,^® that the 
trust property is in the meantime to be held in solido 
or in a common fund for purposes of administra¬ 
tion or investment,or that the only direction for 
division is found in a provision for payment of in¬ 
come equally among the beneficiaries of the trusts.^2 
The dominant purpose of the creator of the trust, 
as manifested in the language of instrument by 
which it is created, may be looked to in determining 
whether a single trust is, or separate trusts are, 

created.^3 

If, however, a contrary intention appears, the 
trust cannot be construed to be separable,as where 
there are no direct or implied provisions severing 


the fund into as many parts as there are beneficiaries 
of the class designated,^® and in such case the stat¬ 
utory period must be computed with reference to the 
possible ultimate duration of the whole trust.^® 

Where a trust for the benefit of several persons 
is held in one fund, it is necessary, in order to hold 
that there are separate and independent trusts, that 
each part of the principal fund should be liberated 
from the trust fund on the termination of the lives 
in being, at the death of the testator, for which the 
trust is held.^*^ 

Continuance of shares for infant children of bene- 
ficiary, A statute prohibiting the suspension of the 
absolute ownership of personal property for more 
than two lives in being has been construed as per- 


W.T.S. 117, 155 Misc. 320—In re r 
Mannings Will, 234 N.T.S. 103. 

133 Misc. 695, affirmed 235 N.T.S. 
835, 227 App.Div. 644, affirmed 170 
N.E. 135. 252 K.T. 540—In re Ry¬ 
an's Will, 52 Isr.T.S.2d 502. 

48 C.J. p 1030 note 4. 

10. 'N.Y .—In re Kalin's Estate, 42 
N'.T.S.2d 298. 

48 C.J. p 1030 note 5. 

11. 3Sr.Y.—In re Brecke's Will, 82 N. 

Y.S.2d 147, 192 Misc. 920—In re 
MacIntyre’s Estate, 32 N.Y.S.2d 
526, 177 Misc. 833—^In re Brown's 
Will, 20 K.Y.S.2d 905, 174 Misc. 
346—In re Brown’s Estate, 1 N.Y. 
S.2d 420, 164 Misc. 65—In re 

Drake's Will, 275 N.Y.S. 836, 153 
Misc. 691, affirmed In re Drake's 
Estate, 283 N.Y.S. 930, 246 App. 
Div. 758—^In re Backer’s Estate, 
266 N.Y.S. 47, 148 Misc. 318—In 
re Dwyer’s Estate, 259 N.Y.S. 137, 
144 Misc. 590—^In re Turner's Will, 
237 N.Y.S. 412. 135 Misc. 223—In 
re Shapiro’s Estate, 236 N.Y.S. 280, 

134 Misc. 363, affirmed In re Sha¬ 
piro’s Will, 243 N.Y.S. 813, 229 
App.Div. 867—^In re Borneman’s 
Estate, 68 N.Y.S.2d 358—In re 
Smith’s Will, 67 N.Y.S.2d 330— 
In re Green’s Estate, 54 N.Y.S.2d 
140, affirmed 59 N.Y.S.2d 375, 269 
App.Div. 1025. 

48 C.J. p 1030 note 6. 

*‘The keeping of the four trusts in 
one fund for the purpose of invest¬ 
ment does not make one trust.”— 
Oliver v. Wells, 243 N.Y.S. 328, 331, 
229 App.Div. 356, affirmed 173 N.E. 
676, 254 N.Y. 451. 

Invalid angmientation of trust 

An attempt to create four sepa-| 
rate trusts held in solido, the net in¬ 
come of each corpus to be paid to 
the beneficiaries and on the death of 
each to be equally divided among 
the survivors of the other trusts, the 
last survivor to receive the income 
of the combined corpus, was invalid 
as to the augmentation of any trust 
by any portion of the residuary es¬ 


tate that had been embraced within 
the trusts for the respective lives of 
two or more beneficiaries previously 
dying.—In re Crakow’s Estate, 32 
N.Y.S.2d 832, 177 Misc. 1034. 

12. N.Y.—In re Green's Will, 60 N, 
Y.S.2d 705, 187 Misc. 434. 

13. N.Y.—Oliver v. W’ells. 243 N.Y. 
S. 328, 229 App.Div. 356, affirmed 
173 N.E. 676, 254 N.Y. 451—In re 
Brown's Will, 20 N.Y.S.2d 905, 174 
Misc. 346—In re Turner's Will, 237 
N.Y.S. 412, 135 Misc. 223—In re 
Borneman’s Estate, 68 N.Y.S.2d 358 
—In re Carvalho’s Will, 57 N.Y.S. 
2d 311, affirmed 57 N.Y.S.2d 336, 
269 App.Div. 904—In re Green’s 
Estate. 54 N.Y.S.2d 140. affirmed 
59 N.Y.S.2d 375, 269 App.Div. 1025. 

14. N.Y.—In re Durand’s Will, 164 
N.E. 737, 250 N.Y. 45—In re 
Barnes’ Estate, 92 N.Y.S.2d 702. 
196 Misc. 775—In re Baumwald’s 
Estate, 81 N.Y.S.2d 779, 192 Misc. 
846—In re Saunders* Will, 28 N.Y. 
S,2d 274, 176 Misc. 654, affirmed 31 
N.Y.S.2d 40, 262 App.Div. 578—In 
re Barnes’ Estate, 279 N.Y.S. 117, 
155 Misc. 320—In re Lewis' Estate, 
266 N.Y.S. 217, 147 Misc. 857, af¬ 
firmed 268 N.Y.S. 843, 240 App.Div. 
938—In re Wilcox' Estate, 256 N.Y. 
S. 507. 142 Misc. 878—In re Duf- 
fey's Will, 258 N.Y.S. 429. 144 Misc. 
140, affirmed 263 N.Y.S. 956, 238 
App.Div. 863—^In re Nole’s Estate, 
71 N.Y.S.2d 565, affirmed 88 N.Y.S. 
2d 247, 275 App.Div. 705—In re 
Uris* Estate, 67 N.Y.S.2d 257—In 
re Ryan’s Will, 52 N.Y.S.2d 502. 

48 C.J. p 1030 note 7. 

Reference to trust” 

N.Y.—In re Von DeUen's Will, 278 
N.Y.S. 689, 695, 154 Misa 877. 
Circuiustauces showing contrary in- 
tendon 

(1> Reference of the testatrix to 
the income, and not the principal, 
of the trust whenever she employed 
the words **part,” "share," or "por¬ 
tion;" absence of segregation or di- 
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Vision of the principal into shares 
until the termination of the trust; 
failure to provide that a portion of 
the principal may be freed from the 
trust fund on the termination of the 
respective lives in being.—^BYancis v. 
Wesson, 6 N.Y.S.2d 401, 168 Misc. 
676. 

(2) Where the directions for pay¬ 
ment of income to the several bene¬ 
ficiaries are dependent on unascer- 
tainable contingencies and vary ma¬ 
terially from time to time, and the 
benefits of the individuals are inex¬ 
tricably interwoven, the court cannot 
assume a testamentary intent to seg¬ 
regate various portions of the princi¬ 
pal into separate funds for the bene¬ 
fit of the several beneficiaries.—In 
re Perelman's Estate, 266 N.Y.S. 584, 
148 Misc. 906. 

15. N.Y.—In re Baumwald’s Estate, 
81 N.Y.S.2d 779, 192 Misc. 846. 

16. N.Y.—In re Durand’s Will, 164 
N.E. 737, 250 N.Y. 45—In re Baum- 
wald's Estate, 81 N.Y.S.2d 779, 192 
Misc. 846—Francis v. Wesson, 6 N. 
Y.S.2d 401, 168 Misc. 676—In re 
Barnes' Estate, 279 N.Y.S. 117, 155 
Misc. 320—In re Von Deilen’s Will, 
278 N.Y.S. 689, 154 Misc. 877—In 
re Perelman's Estate, 266 N.Y.S, 
584, 148 Misc. 906—In re Lewis' 
Estate, 266 N.Y.S. 217, 147 Misc. 
857, affirmed 268 N.Y.S. 843, 240 
App.Div. 938—In re Duffey’s Will, 
258 N.Y.S. 429, 144 Misc. 140, af¬ 
firmed 263 N.Y.S. 956, 238 App.Div. 
863—In re Wilcox' Estate, 256 N. 
Y.S. 507, 142 Misc. 878—In re 
Nole's Estate, 71 N.Y.S.2d 565, af¬ 
firmed 88 N.Y.S.2d 247. 275 App. 
Div. 705—In re Ryan's Will, 52 
N.Y.S.2d 502. 

48 C.J- p 1030 note 7. 

17. N.Y.—Leach v. Godwin, 91 N.E. 
288, 198 N.Y, 35—^In re Barnes' Es¬ 
tate, 279 N.Y.S. 117, 155 Misc. 320 
—In re Manning’s Will, 234 N.Y, 
S. 109, 133 Misc. 695, affirmed 235 
N.Y.S. 836, 227 App.Div. 644, af¬ 
firmed 170 N.E. 135, 262 N.Y. 640. 
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mitting the continuance of the separable shares in 
trust for the benefit of any infant children of the 
last life beneficiary of a testamentary trust living at 
the time of the death of such beneficiary.^^ 

c. Shares Accruing by Survivorship 

Where an interest or estate is limited to a class of 
individuals, with limitations over to the survivors on the 
death of each member, shares accruing to survivors at 
a death do not again go over at a second death unless a 
contrary intention appears. 

In accordance with the general principle that a 
construction rendering an instrument valid is pre¬ 
ferred to one making it violative of the statute, 
where an interest or estate in property is limited to 
a class of individuals, with limitations over to the 
survivors on the death of each member, it is held, 
unless a contrary intention appears,^^ that shares 
accruing to survivors at a death do not again go 
over at a second death.20 

f. Particular Provisions 

(1) Youngest surviving child 

(2) Until specified time or attainment of 

specified age 

(1) Youngest Surviving Child 

Except when an Intention to the contrary appears, a 
suspension to continue until the youngest child of the 
creator of the limitation or of another person attains a 
specified age refers to the youngest child surviving at the 
creation of the limitation, and not the youngest surviv¬ 
ing to attain the specified age. 

In accordance with the general principle that a 
construction rendering an instrument valid is pre¬ 
ferred to one making it violative of the statute, a 
suspension or postponement to continue until the at¬ 


tainment of a specified age by the youngest child of 
the creator of the limitation, or of another desig¬ 
nated person, is construed to refer to the youngest 
child surviving at the creation of the limitation, and 
not the youngest surviving to attain the specified 
age,21 except when an intention to the contrary ap- 

pears.22 

In a provision fixing the termination of a testa¬ 
mentary trust for grandchildren when the last of 
the testatrix’ grandchildren, that is, the child'ren of 
her son and daughter, living at the time of her death, 
attains the age of twenty-one, or on the death of the 
last of such children living at her death, whichever 
event shall sooner occur, the testatrix has been held 
to have meant, in each instance, the youngest of the 
grandchildren living at the time of her death.22 

(2) Until Specified Time or Attainment of 
Specified Age 

in the absence of an expression of an intention to the 
contrary, a suspension of alienation or ownership or post¬ 
ponement of vesting to continue until a designated person 
attains a specified age, or a trust for a designated person 
to continue fop a fixed term or until a specified event 
happens or for a period measured by the lives of others 
than the beneficiary, is construed as terminating at the 
time fixed by its terms or at the earlier death of such 
person, whichever first occurs. 

In accordance with the general principle that a 
construction rendering an instrument valid is pre¬ 
ferred to one making it violative of the statute, a 
suspension of alienability or ownership or a post¬ 
ponement of vesting to continue until the attainment 
by a designated person of his majority or other spec¬ 
ified age,24 or a trust for the benefit of a designated 
person to continue for a fixed term^S or until the 


18. N.Y.—In re Fischer's Estate, 87 
N.T.S.2d 324. 

Possible after-born cliiliiren. 

Where testamentary trust was to 
run for life of decedent's husband 
and the further life of a named niece 
and then In separate shares for any 
children of niece living at time of 
her death until each child attained 
the age of eighteen years, question 
as to interests of any children who 
might subsequently be born to niece 
and of disposition of shares of such 
children if they should die before 
attaining age of eighteen could not 
serve to invalidate principal purpos¬ 
es of trust.—^In re Fischer's Estate, 
supra- 

19. IST.Y.—^Simpson v. Trust Co. of 
America, 113 N.Y.S. 370, 123 App. 
Div. 200, affirmed 91 K.E. 1120, 197 
N.Y. 586. 

48 C.J. p 1030 note 10. 

20. hT.Y.—^In re Friend’s Will, 28 K. 
E.2d 377, 283 N.Y. 200, reargument 
denied 28 N.E.2d 381, 283 K.T. 775 j 


—In re Chapman's Will, 9 N.Y.S.2d 
520. 169 Misc. 1035—In re Ostro- 
vitz' Estate. 270 60, 150 

Misc. 226. 

48C.J. pl030 note 11. 
division of share of deceased bene¬ 
ficiary 

Under wull dividing residuary es¬ 
tate into three trusts, each of which 
provided that in event of beneficia¬ 
ry's death without issue prior to 
death of testatrix the share of such 
decedent should be divided between 
the trusts for surviving beneficiaries, 
the share of beneficiary first dying 
without issue, which went to the 
trusts for surviving beneficiaries, 
could not again, on death of second 
beneficiary without issue, go to the 
trust for surviving beneficiary, since 
it had already been held for two 
lives.—In re Rockford's l&tate, 46 
N.Y.S.2d 894. 

21. Mich.—^Rodey v. Stota, 273 N.W. 

404, 280 Mich, 90. 

48 C.J. p 1030 note 13, 
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22. N.Y.—-Whitefield v. Crissman, 
106 N.Y.S. 630, 55 Misc. 468, affirm¬ 
ed 108 N.Y.S. 110, 123 App-Div. 233 
—^Hawley v. James, 16 Wend. 61, 

48 C.J. p 1030 note 14. 

23. N.Y.—In re Mallouk's Will, 96 
N.Y.S.2d 367, 276 App.Biv. 1098. 

24. N.Y.—Pruyn v. Sears, 161 N.Y.S. 
58, 96 Misc. 200. 

48 C.J. p 1031 note 16. 

25. N.Y.—^In re Wogatzky's Will, 86 
N.Y.S.2d 884, 194 Misc. 101—In re 
Rostick's Estate, 86 N.Y.S.2d 164. 

48 C.J. p 1031 note 17. 

Zntent clear without express provi¬ 
sion 

Where will creating a trust in fa¬ 
vor of testator's widow to continue 
for ten years showed, as a whole, 
clear intent of testator to limit dura¬ 
tion of trnst to widow's life or a pe¬ 
riod of ten years, whichever would 
be shorter, although will did not ex¬ 
pressly so provide, will did not vio¬ 
late statutory rule against suspen- 
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happening of a specified event^^ or for a period 
measured by the lives of persons other than the bene¬ 
ficiary, 27 is construed as terminating at the time 
fixed by its terms or at the earlier death of such 
person, whichever shall first occur, except where an 
intention to the contrary is expressed.28 

The fact that a testamentary gift to a daughter 
is conditioned on her becoming a widow does not 
invalidate it, since the restraint on alienation must 
terminate with her life.^^ 

§ 71. Other Statutory Restrictions on Future 
Estates 

a. In general 

b. Successive life estates 

c. Remainders on life estates 

d. Remainders for life on terms of years 

a. In Greneral * 

statutory restrictions on the creation of future inter¬ 
ests and estates, other than those relating to suspension 
of aiienabillty and ownership and to postponement of 
vesting, may, where closely related to the law of perpe¬ 
tuities, be properly considered therewith. 

In addition to the rules relating to the suspension 
of alienability, discussed supra §§ 49-57, and own¬ 
ership, discussed supra §§ 58-65, and to postpone¬ 
ment of vesting, discussed supra § 66, the creation 
of future interests and estates is, in New York and 
in a number of the jurisdictions which have copied 
or imitated its- system, made subject to other stat¬ 


utory restrictions which, although they have been 
said to have no necessary connection with the law 
of perpetuities,20 are so closely related thereto that 
they may properly be considered therewith.^i 

Statutory restrictions on trusts for accumulation 
are discussed supra § 33. 

b. Successive Life Estates 

Statutes providing that successive estates for life may 
not be limited except to persons in being at the creation 
thereof, or that, where a remainder is limited on more 
than two successive life estates, the life estates subse¬ 
quent to those of the two persons first entitled thereto 
are void, have been variously applied; they apply to 
realty and personalty, put not to beneficial interests in 
trusts. 

Under a statute providing that successive estates 
for life may not be limited except to persons in be¬ 
ing at the creation thereof, a limitation to a class 
which may include persons subsequently born,82 or 
an appointment to persons not in esse at the creation 
of the power,22 is void. The statute does not relate 
to concurrent life estates,2^ and does not apply 
w’here the absolute power of alienation of any part 
of the property is not suspended for more than the 
duration of each of the independently and separately 
held life tenancies respectively.25 

A statute providing that, where a remainder is 
limited on more than two successive life estates, the 
life estates subsequent to those of the two persons 
first entitled thereto are void has been applied in 
several decisions,^® but has been held to have no 


Sion of the power of alienation.—In 
re Abbotrs Estate, 51 N'.T.S.2d 574, 
187 Misc. 394. 

26. 3Sr.T.—^In re Verpianck, 91 N.T. 
439. 

48 C.J. p 1031 note 18, 

Provision for earlier termiaatioa of 
trust 

Where testator clearly measured 
the duration of a trust by lives of 
his two grandchildren, and another 
paragraph of the will merely pro¬ 
vided for earlier termination of the 
trust conditioned on happening of 
events during the lifetime of one 
of the grandchildren, and there was 
no subsequent languagro unmistaka¬ 
bly extending duration of trust be¬ 
yond their lives, the statutes prohib¬ 
iting suspension of power of aliena¬ 
tion were not violated.—re Bruck- 
heimer^s Estate, 38 H,T.S.2d 146, 198 
Misc. 414, affirmed 45 3Sr.T,S.2d 956, 
267 App.Biv. 783, appeal denied 47 
E'.T.S.2d 329, 267 App-Biv. 878, mo¬ 
tion denied 65 N.E.2d 611.. 292 N.T, 
642, affirmed 69 HMtd 196, 294 N.T. 
31 . '''; ,' 

27. Y. NT. 


S. 663, 135 App.Div, 897, affirmed 
94 NB. 1095. 201 N.T. 516. 

48 ax p 1031 note 19. 

Measuring lives as not those of bene¬ 
ficiaries see supra § 45. 

28. NY.—^Haynes v. Sherman. 22 N 
E. 938, 117 NT. 433. 

48 C.X p 1031 note 20. 

29. NT.—In re Hairs Estate, 280 
NT.S. 676, 155 Misc. 904. 

sa NY.—Purdy v. Hayt, 92 NT. 
446. 

31. NT.—In re Wilcox, 87 NE. 497, 
194 NY. 288. 

48 C.X p 1032 note 28. 

32. NY.—Seligman v. Seligman, 151 
NT.S. 889, 89 Misc. 194. 13 Mills 
Surr. 564. 

48 ax p 1032 note SO. 

Auy wife of primary life tenant 
<1> A secondary life estate limit¬ 
ed on the life of any wife whom pri¬ 
mary life tenant might marry is 
void, i^oe such wife may be a per- 
son born after the death of the tes¬ 
tator l and thus not in being at the 
date of the creation of the estate.— 
in re Oopp's Estate, 29 NT.S.2d 214| 
176‘ Misc. 777. 


( 2 ) Under will creating trust for 
benefit of testatrix" son and "‘after 
his death to pay the income thereof 
to his widow if he leaves one, during 
her life,” such son at time of execu¬ 
tion of will being unmarried and not 
contemplating marriage, any woman 
who bore relationship of wife to tes¬ 
tatrix" son at time of his death 
would comply with description, so 
that such secondary life beneficiary 
might conceivably be a person who 
was not in being at death of testa¬ 
trix, with result that such secon¬ 
dary life estate would in such con¬ 
tingency be invalid.—In re Horton "3 
Will, 24 NY.S. 2 d 278, 175 Misc. 642. 

33. NT.—Carlisle v. Rich. 165 N.T. 
S. 601, lOO Misc. 305—Salmon v* 
Stuyvesant, 1 $ Wend- 321. 
Statutory period computed from cre¬ 
ation of power see supra § 46* 

34* NY.—^In re Chapman's Will, 94 
NT,S.2d 825. 

35. NT.—^In re Chapman's Will* su¬ 
pra, 

36. NT.- 7 -Woodru 0 v. Cook, 61 NT. 
638. 

48 ax p 1032 note 32. 
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connection with the rule against the suspension of 
the power of alienation.^'^ Under such statute cross 
remainders for life to the survivors of three or 
more life tenants are void as to a share which ac¬ 
crued to one life tenant on the death of another.SS 
In such case it is ordinarily provided that on the 
death of the two persons first entitled the remainder 
takes effect in the same manner as though no at¬ 
tempt had been made to create further life estates 
thus, if the remainder is still contingent at the 
termination of the first two life estates it fails, 
and if it is then vested or ready to vest it is ac¬ 
celerated and takes effect at once.^^ 

Such statutory provisions, when not otherwise 
restricted, apply to limitations of legal estates both 
in realty and in personalty,^- but they apply to life 
estates only^S and have no application to active^^ 
trusts^® or to beneficial interests in trusts.'^® 


c. Remainders on Life Estates 

Under a statute providing, as to life estates generally 
or estates pur autre vie, that no remainder may be cre¬ 
ated thereon except one in fee, a remainder for life on 
such an estate is void; under a provision that, when a 
remainder is created on such life estate which is de¬ 
pendent on more than two lives, it shall take effect on 
the death of the two persons first named, the remainder 
vests at the end of such first two lives, if the remainder¬ 
men are then in being and ascertainable. 

Under a statute providing, either as to life estates 
in general or as to estates pur autre vie, that no 
remainder may be created thereon except a remain¬ 
der in fee, or, in case of such a life estate in a term 
of years, no remainder except for the whole residue 
of such term, a remainder for life on such an estate 
is void,'^'^ although a remainder in fee on a life es¬ 
tate is valid under such statute.^8 Under a statute 
providing that, when a remainder is created on any 
such life estate which is dependent on more than two 
lives, it shall take effect on the death of the two 


Sliares of tenants in common as sep¬ 
arate entities 

Each individual share of tenants 
in common in estate for life should 
be regarded as separate entity and 
entitled to its own separate tenant 
for two lives.—In re Soley’s Estate, 
271 K.Y.S. 595, 150 Misc. SS9. 

Adding suspensions to life estates 

Valid suspensions may not be add¬ 
ed to valid life estates so as to lim¬ 
it final vesting of estate beyond two 
lives,—^Waxson Realty Corporation 
V. Rothschild, 243 N.Y.S. 158, 230 
App.Div. 704, reversed on other 
grounds 174 I^.E. 700, 255 N.Y. 332. 
Statute held not violated 

(1) Generally.—In re Sisk*s Will, 
96 N.Y.S.2d 237. 

(2) By exercise of power of ap¬ 
pointment.—In re Dorn's Estate, 3 
N.Y.S.2d 404, 167 Misc. 58, affirmed 
In re Dorn's Will, 8 N.Y.S. 1021, 255 
App.Div. 973- 

(3) Under will giving life estate to 
testatrix' husband, son, and unmar¬ 
ried daughter, provision that, on de¬ 
mise of husband, son, and daughter, 
residue of their respective shares 
should be equally divided between 
testatrix' married daughters was not 
void as unlawful limitation of re¬ 
mainder, where unmarried daughter 
died before testatrix and effect of 
death was to vest title to life es¬ 
tate in husband and son, with re¬ 
mainder of share of one first dying 
to survivor for life.—In re IToges’ 
Estate, 277 N.Y.S. 776, 154 Misc. 224. 

37. N.Y.—^In re Dorn's Estate, 3 N. 

Y.S.2d 404, 187 Misc. 58, affirmed 

In re Dorn's Will, 8 N.Y.S.2d 1021, 

255 App.Div, 973. 

88. N.Y.—^Dana v. Murray, 26 N.E. 

21, 122 N.Y. 604. 

48 C.J. p 1032 note 33. j 


Ikeading case 

N.Y.—Purdy v. Hayt, 92 N.Y. 446. 
39- Wis.—Saxton v. Webber, 53 N. 

W. 905, 83 Wis. 617, 20 UR.A. 509. 
48 C.J. p 1032 notes 35-38. 

Share of deceased to survivor 

Under such statute, where will 
gave income from residue to three 
friends of testator for life, with sur¬ 
vivor taking share of deceased 
friends, and direction for division of 
income among eight relatives for 
life after death of all friends, re¬ 
spective fractional interests became 
payable to remaindermen at differ¬ 
ent times as each was subjected to 
use during two lives.—^In re Soley’s 
Estate, 271 N.Y.S. 595, 150 Misc. 839. 

40. N.Y.—^Dana v. Murray, 29 N.E. 
21, 122 N.Y. 604. 

48 C.J. p 1032 note 37. 
Well-considered case 
N.Y.—^Vandenburgh v. Vandenburgh, 
147 N.Y.S. 244, 85 Misc. 131. 

41. N.Y.—Matter of Ryder, 58 N.Y. 
S. 635, 41 App.Div. 247. 

48 C.J. p 1032 note 38. 

42- N.Y.—In re Soley's Estate, 271 
N.Y.S. 595, 150 Misc. 839—^In re 
Conger’s Estate, 81 N.Y.S. 733, 40 
Misc. 157. 

48 C.J. p 1032 note 39. 

43- N.Y.—In re Clark's Will, 58 N. 
Y,S.2d 865, 185 Misc. 174—In re 
Dorn's Estate, 3 N.YS.2d 404, 167 
Misc. 58, affirmed In re Dorn's 
Will, 8 N.Y.S.2d 1021, 255 App.Div. 
973, 

A right of residence or occupancy 

is not a life estate, within such stat¬ 
ute, but only an encumbrance,—^In re 
Reid’s Estate, 300 N.Y.S. 124, 165 
Misc. 132. 

Equitable interests 
Will giving real and personal prop- 
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erty, subject to widow’s life estate, 
to trustees for two daughters for 
their respective lives and for life 
of survivor of daughter dying child¬ 
less, was not violative of rule 
against successive life estates, since 
interests of daughters were equita¬ 
ble interests and not life estates 
within statute.—In re Brewster's Es¬ 
tate, 283 N.Y.S. 707, 246 App.Div. 
192, affirmed In re Wells, 3 N.E. 2d 
204, 271 N.Y. 599. 

Estates for years 

Where possible interests of pos¬ 
sible issue of testator's daughter to 
whom income of testamentary trust 
was to be paid for life were not life 
estates but estates for twenty-four 
years after testator's death, or until 
youngest child living at testator's 
death should reach age twenty-five, 
trust was not violative of such stat¬ 
utes, since successive life estates did 
not exist.—^In re Sahlender's Estate, 
201 P.2d 69, 89 CaLApp.2d 329. 

44. N.Y.—^In re Terwilligar's Will, 
237 N.Y.S. 390, 135 Misc. 170, af¬ 
firmed In re Hornidge, 243 N.Y.S; 
898, 230 App.Div. 763. 

45- N.Y.—In re Dorn's Estate, 3 N. 
Y.S.2d 404, 167 Misc. 58, affirmed 
In re Dorn's Will, 8 N.Y.S.2d 1021, 
255 App.Div. 973. 

46. N.T.—In re Clark’s Will, 58 N.Y. 
■S.2d 865, 185 Misc. 174. 

48 C. J. p 1032 note 40. 

47. N.Y.—^Matter of Bogardus, 89 N. 
Y.S. 478, 43 Misc. 473. 

48 aj. p 1033 note 43. 

**Estate pur autre vie” defined see 
Estates § 31 c (2). 

48. U.S.—^Pooler v. Hyne, Ind., 213 
F. 154, 129 C.C.A. 606, certiorari 
denied 35 S.Ct. 603, 238 U.S. 620, 69 
D.Ed. 1493. 
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persons first named, the remainder vests at the end 
of such first two lives, if the remaindermen are then 
in being and ascertainable, in the same manner as 
though no succeeding life estates were intended to 
be created.*^^ Such statutory provisions, when not 
otherwise restricted, are applicable to personal prop-, 
erty as well as to real estate.50 


d* Remaijiders for Life on Terms of Years 

Under a statute so providing, no estate for life may 
be limited as a remainder on a term of years except to a 
person in being at the creation thereof. 

Where it is so provided by statute, no estate for 
life may be limited as a remainder on a term of 
years except to a person in being at the creation 
thereof.®^ 


VI, COITSTITUTIONAL PROHIBITIONS OP PERPETtflTIES 


§ 72. In General 

Constitutional prohibitions of perpetuities are con¬ 
strued as referring to perpetuities as defined and existing 
at common law, and in accordance with the commonly ac¬ 
cepted legal meaning of the word. 

Under a number of constitutions perpetuities are 
prohibited by express provisions which are construed 
as referring to perpetuities as they are defined and 
exist at common law, 52 and in accordance with the 
commonly accepted legal meaning of the word.5S 
Such a provision has been held not to be contravened 
by a lease containing a covenant for perpetual re¬ 
newal,®^ by a lease containing other particular pro- 
visions,55 or by a provision, considered as a security 


protection, in a trust agreement conveying title to 
a bank as security, that the trustee may hold title, 
even after the expiration of the term of trust, until 
the indebtedness be fully repaid.^fi 

The fact that a statute dealing with the location 
of cemeteries is by its terms made applicable only to 
cemeteries to be established in the future does not 
render it unconstitutional as violative of a consti¬ 
tutional prohibition of perpetuities.57 

§73. Effect on Charitable Trusts 

Charitable trusts are usually held not to be within 
a oonstitutional prohibition of perpetuities. 


40. N.T.—^Bailey v. Bailey, 28 Hun 
603, modified on other grounds 97 
N.T. 460. 

48 C.J. p 1033 notes 44, 45. 

50. N.T.—^Matter of Bogardus, 89 
N.T.S. 478. 43 Misc. 473. 

48 C.J. p 1033 notes 42-45. 

51. N.T.—Gilman v. Reddington, 24 
N.T. 9. 

52; Tenn.—City of Chattanooga v. 
Tennessee Electric Power Co., 112 
S.W.2d 385,172 Tenn. 524. 

Tex.—^Powers v. First Nat. Bank of 
Corsicana, 161 S.W.2d 273, 138 Tex. 
604—Brooker v. Brooker, 106 S.W. 
2d 247, 130 Tex. 27, 

48 C-J. p 1033 note 50. 

Perpetuities at the common law see 
supra §. 3. 

Provision, constmed and applied 

(1) The constitutional prohibition 
against perpetuities except for elee¬ 
mosynary purposes was intended to 
prohibit tying up of estates for long 
periods, however accomplished, and 
determined that common-law rules 
aimed at preventing perpetuities 
were not repugnant or inconsistent 
with policy of state within statute 
providing that English common law, 
in so far as not repugnant or incon¬ 
sistent with state laws is rule of de¬ 
cision in state courts; the constitu¬ 
tional prohibition adopted common 
law rules requiring estates to be 
alienable and to vest within lives in 
being plus 21 years, subject to power 
of regulation by legislature,—^In re 
Salfiender's Estate^ ^01 P.2d 69» 89 
Cai.App,2d 329. j 


(2) The provision is necessarily 
broad in scope, since the question of 
what is a charitable use can be an¬ 
swered only by recourse to present- 
day conditions generally.—In re 
Pfund's Estate, 209 P.2d 52, 93 Cal. 
App.2d 444. 

(3) Where county had extended 
hospital care to defendant in coten¬ 
ant’s partition action, wherein coun¬ 
ty filed cross complaint seeking pay¬ 
ment of defendant’s note and mort¬ 
gage securing payment for aid pre¬ 
viously advanced or thereafter ad¬ 
vanced to defendant or relatives, 
mortgage was not objectionable un¬ 
der such constitutional provision, as 
creating perpetual lien, especially 
where judgment provided that lien 
should be extinguished on payment 
of county’s claim.—^Priddel v. Shan- 
kie, 159 P.2d 438, 69 Ca!.App.2d 319. 

(4) Provision in will for trust 
held not violative of constitutional 
provision.—In re Edwards’ Estate, 
14 P,2d 318, 126 Cal.App. 152, rehear¬ 
ing denied 15 P.2d 194, 126 Cal.App. 
152. 

53- Okl.—^Phillips v. Chambers, 51 
F.2d 303, 174 Okl, 407. 

Definitions see supra § 1. 

Perpetual franchises not equivalent 
"^Perpetuities,” as used in a con¬ 
stitutional prohibition, was not in¬ 
tended to mean or be equivalent to 
‘"perpetual franchises,” but was in¬ 
tended to limit the power to pass 
titles which would vest in future.— 
Hamiil v. Hawks, C.C.A,Okl,, 68 P, 
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2d 41, reversed on other grounds 63 
S.Ct 240. 288 U.S. 52, 77 KEd- 610. 

54. Okl-—^Tipton v. North, 92 P.2d 
364, 185 Okl. 365. 

Covenant for perpetual renewal as 
not subject to rule against per¬ 
petuities generally see supra 5 11. 

!Hie reason is that the covenant to 
renew constitutes a part of the les¬ 
see’s present interest: a perpetual 
lease, or a lease containing a cove¬ 
nant for perpetual renewal, is not a 
restraint or limitation on the power 
of alienation of the fee, since there 
are at all times persons in being who 
by joining can convey the fee.—^Tip- 
ton V- North, supra, 

55. Okl.—^Francis v. Superior Oil 
Co., C.C.A.Okl., 102 P.2d 732. 

56. Cal.—^In re Gump’s Estate, 107 
P.2d 17, 16 Cal.2d 535. 

!lbmstee's power as to expenditures 
On issue whether such trust vio¬ 
lated rules against perpetuities on 
theory that it contemplated a possi¬ 
ble continuance for indefinite period 
beyond the permitted term because 
of failure to clear property of debts, 
the power of trustee to make repairs 
and improvements does not vest in 
him power to make extravagant ex¬ 
penditures.—^In re Gump's Estate, 
supra. 

57. Tex.—^Paulk v. Buena Vista 
Burial Park Ass’n, Civ.App., 152 S. 
W.2d 891* 
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Where an exception is made as to perpetuities for 
eleemosynary purposes in a constitutional prohibi¬ 
tion of perpetuities, the -word “eleemos^mary^' is syn¬ 
onymous with ''charitable,”^® as the latter term is 
used in the law of trusts,59 and under such exception 
charitable trusts are not within the prohibition.®® 
A trust for the promotion of purposes which are of 
a character sufHciently beneficial to the community 
in general has been said not to violate the constitu¬ 
tional prohibition against perpetuities;®^ but if the 
persons who are to benefit are not of a sufficiently 
large or indefinite class so that the community is 
interested in the enforcement of the trust it is not 
charitable.®^ 

Even in the absence of any express exception in 
the constitution, trusts for charitable purposes®® or 

vn. TnSTDEI 

§ 74. In General 

a. General principles 

b. Right of return to donor 

c. Donees not in being 

a. General Principles 

Statutes, under civil law, forbicTding the creation of 
certain interests and estates and restricting the persons 


exclusively for public charities®^ are held not to be 
prohibited by constitutional provisions prohibiting 
perpetuities, although a trust involving a perpetuity 
is void if it is for a charity which in its administra¬ 
tion may be either public or private.®® Under such a 
holding, trusts to aid the poor,®® to promote morali¬ 
ty, education, or religion,®'^ or for the use and bene¬ 
fit of white military companies of a named county®® 
have been held charitable trusts, and charitable pur¬ 
poses have been held to include the relief of poverty, 
the advancement of education or religion, the pro¬ 
motion of health, governmental or municipal pur¬ 
poses, and other purposes the accomplishment of 
which is beneficial to the community,®® and not to 
be restricted to objectives which may be supported 
by tax levies or encouraged by exemptions from 
taxation."^® 

OrVTLLAW 

who may receive donations of property have a purpose 
similar to that of the common-law rule against perpetu¬ 
ities. 

Statutes under the civil law, sometimes referred 
to as statutes against perpetuities,forbidding the 
creation of certain interests and estates and restrict¬ 
ing the persons who may receive donations of prop¬ 
erty have a purpose similar to that of the common- 
law rule against perpetuities.*^® 


58. Cal.—^People v. Cogswell, 45 P. 
270, 113 Cal. 129, 35 D.R.A. 269— 
In re Pfund's Estate, 209 P.2d 52, 
93 Cal.App.2d 444. 

48 ax p 1033 note 51 Cal. 

59. Cal.—In re Wirt’s Estate, 277 P. 
X18, 207 Cal. 106—In re Sutio’s Es¬ 
tate, 102 P. 920, 155 Cal. 727—In 
re Bailey's Estate, 65 F-2d 102, 19 
Cal.App.2d 135—re Wirfs Es¬ 
tate, 12 P.2d 95, 124 Cal.App. 7. 

ea Kev.—v. Brown, 214 P. 

524, 46 Nev. 439. 

48 C.X p 1033 note 51. 

purpose of Masonic lodges 
held eleemosynary within exception. 
—In re Wirt’s Estate, 12 P.2d 95. 124 
Cal.App. 7. 

Possible dishUfsemeiLt tor noncdiari- 
tahle uses 

Under will creating trust in per¬ 
petuity for '^'persons, charitable or¬ 
ganisations, and/or corporations” or¬ 
ganized for purpose of aiding and 
for betterment of crippled children, 
trust was void as nonchaxitable trust 
in perpetuity, since under will trus¬ 
tee could properly disburse funds to 
noncharitable uses.—^In re Kline’s 
Estate, 32 P,2d 677. 138 CahApp. 614. 

61. Cal.—In re Pfund's Estate, 209 
P.2d 52, 93 Cal.App.2d 444. 
Charitable purposes generally see 1 
Charities §§ 12-23. i 


62. Cal.—^In re Pfund's Estate, su¬ 
pra. 

63. Tex.^—Scott V. Logan, 64 S.W.2d 
141, 122 Tex. 636- 

i 48 C.X p 1033 note 52. 

I Well-considered case 
! Okl.—Phillips V. Chambers. 51 P.2d 
I 303. 174 Okl. 407. 

I 64. Tex.—^Powers v. First Nat. Bank 
I of Corsicana, 161 S.W.2d 273, 138 
^ Tex. 604. 

I Particular gifts held for public char- 

I ity 

Provision to relieve poverty; gift 
to particular Presbyterian Church: 
I provision for loans to ambitious and 
worthy boys and girls, who were 
financially unable to secure an edu¬ 
cation and would otherwise be de¬ 
prived thereof.—^Powers v. First Nat. 
Bank of Corsicana, supra. 

Wards of church orphanage and 
school 

Where wards of Presbyterian or- 
' phanage and school were not exclu- 
I sively Presbyterian, gift to the Pres¬ 
byterian orphanage and school was 
a public charity.—^Powers v. First 
Nat. Bank of Corsicana, supra. 

65. Tex.—^Powers v. First Nat. Bank 
of Corsicana, supra. 

Private charity held not permitted 
or provided for by will creating 
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trust.—^Powers v. First Nat. Bank of 
Corsicana, supra. 

66. Tenn.—^Bushong v. Taylor, 33 S. 
W.2d 80, 161 Tenn. 522, 

67. Tenn.—^Bushong v. Taylor, ^su¬ 
pra. 

68. Tex.—Scott v. Logan, 64 S.W.2d 
141, 122 Tex. 636. 

69. Tex.—^Moore v.. Sellers, Civ. 
App., 201 S-W.2d 248, error re¬ 
fused. 

7Q. Tex-—Moore v. Sellers, supra, 

71. La.—Female Orphan Soc. v. 
Toung Men’s Christian Ass’n, 44 
So. 15, 119 La. 278, 12 Ann.Cas. 
811. 

48 C.X p 1033 note 55. 

72. L>a.—Succession of Hall, 75 So. 
802, 141 La. 860. 

48 C.X p 1033 note 56, 

Purpose and reason of rule against 
perpetuities see supra § 2. 
Impossible condition; restraint on 
sale or mortgage 

(1) Under a statute providing 
that in all dispositions inter vivos 
and mortis causa impossible condi¬ 
tions that is, those which are con¬ 
trary to the laws or to morals, are 
reputed not written, stipulation in’* 
will that property devised to named 
person with full ownership should 
not be sold or mortgaged for sped- 
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b. Right of Return to Donor 

Under a statute authorizing a stipulation that prop, 
erty given by donation or will shall return to the donor 
if he survives the donee, or the donee and his descendants, 
such a reservation may be made only in favor of the donor. 

Under a statute authorizing a stipulation that 
property given by donation or will shall return to 
the donor in case he survives the donee, or the 
donee and his descendants, such a reservation may 
be made only in favor of the donor a stipula¬ 

tion for return to the donor “and his heirs*’ is not 
objectionable where no substitution is in fact in¬ 
tended. 

c. Donees Not in Being 

Under a statute providing that, in order to be capable 
of receiving by donation or will, it suffices to be con¬ 
ceived at the time of the donation or decease, children 
conceived after such time can take nothing by the gift. 

Under a statute providing that, in order to be 
capable of receiving by donation or will, it suffices 
to be conceived at the time of the donation or de¬ 
cease, respectively, children conceived after such 
time can take nothing by the gift.'^^ 

§ 75, Substitutions and Fidei Commissa 

a. In general 

b. Vulgar substitutions 


a. In G-eneral 

Gifts and limitations contravening a statute prohibit¬ 
ing substitutions and fidei commissa are void; but substi¬ 
tutions and fidei commissa are never to be presumed, and 
in case of doubt the gift should be maintained. The 
usufruct of property may be given to one on the naked 
ownership to another for the duration of a single life. 

Under a statute prohibiting substitutions and fidei 
commissa, a gift to one, subject to a donation of an 
imperfect ownership to another, to take effect on the 
latter’s death,*^® or on his death before attaining his 
majority'^'^ or without leaving issue him surviving,"*^ 
or at another fixed or determinable time,*^^ is void, 
and the whole limitation fails; and, likewise, a lim¬ 
itation in trust is void and deemed as not written,^® 
unless, under a statute so providing, it is for chari¬ 
table purposes-SI However, precatory provisions fol¬ 
lowing an absolute gift do not invalidate the gift,S2 
and a mere charge on property given is valid.ss 

The usufruct of property may be given to one and 
the naked ownership to another for the duration 
of a single Ufe,S‘^ even where the usufructuary is 
given the further right to consume the corpus,®^ and 
the gift of the usufruct may be on a condition 


fled period after testator's death was 
illegal and void as an impossible 
condition; the law will not carry 
into effect the **wishes and conceits 
of the dead" concerning the property 
they leave to another in full owner¬ 
ship, and the reason underlying the 
law is that it is against public pol¬ 
icy that estates he tied up in per¬ 
petuity or even for a limited time, 
and that, except in cases of limited 
trusts, the donor cannot render the 
property donated inalienable.—Suc¬ 
cession of Feitel, 146 So. 145, 147, 
176 La. 543. 

(2) Such a stipulation is purely 
precatory in nature and is properly 
ordered repudiated and considered as 
not written.—Succession of Fertel, 
23 So.2d 234, 208 La. 614—Succession 
of Feitel, 146 So. 145, 176 La. 543. 

73. La.—^Duplessis v. Kennedy, 6 
La. 231. 

74. La.—^Duplessis v. Kennedy, su^ 
pra. 

Substitutions generally see infra § 

75. 

75. —Sevier v. Douglas, 10 So. 
804, 44 La-Ann. 605, 

76. La.—Succession of Smart, 36 
So.2d 630, 214 La. 63. 

48 C.J. p 1034 note 62. 

“Fidei commlssum'^ defined see the 
C.J.S^. title 'Trusts § also 25 C.J. 
p 1087 nq^bes Sf-T4„ M 
Imperfect owner^iip g^erally see 


the C.J.S. title Property 5 13, also 
40 C-J. p 1441 notes 3, 4, and 50 
C.X p 778 note 89. 

“Suhstitutiott»' is defined in the 
civil law as, particularly, the act of 
a testator in naming a second de¬ 
visee or legatee who is to take the 
bequest either on failure of the orig¬ 
inal devisee or legatee or after him. 
—^Black L.D. 

Bequests held suhstitutious 

(1) A bequest of property to one 
legatee with the stipulation and on 
the condition that at his death and 
without any act of conveyance from ■ 
him it shall belong to another lega¬ 
tee named in the will is a prohibited 
substitution; so a will bequeathing 
all testatrix' property to her hus¬ 
band and providing that after his 
death it was to go to named niece 
contained a prohibited substitution 
making will of no legal effect.— 
Maddox V. Butchee, 14 So.2d 4, 203 
La. 299. 

(2) Will bequeathing to testator's 

wife all of property, both real and 
personal, for her use and benefit for 
period of her natural life, and pro¬ 
viding that at her death everything 
should belong to testator’s niece, 
who should have right to take it 
into her possession and keep and use 
it as she pleased, without any legal 
proceedings, was void because con¬ 
taining prohibited substitution.— 
Succession of Williams, 125 858, 

im La« 686. 


77. Tjsl —Succession of McCan, 19 
So. 220. 48 La.Ann. 145, disapprov¬ 
ing Succession of Strauss, 38 La. 
Ann. 55. 

78. La,—Succession of Ledbetter, 
85 So. 908, 147 La. 771. 

48 C.J. p 1034 note 64. 

79. La.—In re Courtin, 81 So. 457, 
144 La. 971. 

80. La.—Maddox v. Butchee, 14 So- 
2d 4, 203 La. 299. 

48 C.J. p 1034 note 67. 

81. La.—Succession of Marion, 112 
So. 667, 163 La 734. 

Prior to such statute such a limi¬ 
tation in trust, even though for 

charitable purposes, was held void. 

—Succession of Kernan, 26 So. 749, 

52 La.Ann. 48—48 C.J. p 1034 note 

68 . 

82. La.-—In re Billis, 47 So. 884, 122 
La, 539, 129 Am.S.R. 355. 

48 CJr. p 1034 note 69. 

i 83. La.—Succession of Hichon, 30 
La.Ann. 213. 

84. La.—Succession of Blossom, 194 
So. 572, 184 La, 635. 

48 C.J, P 1034 notes 71-72. 

Usufruct generally see the C.J.S, 
definition Usufruct, also 40 C.J. p 
1447 note 6D-p 1454 note 84, and 
66 C.J. p 124 note 69-p 125 note 71. 

86. Jjs ^—^In re Courtin, 81 So. 457, 
144 La. 971. 

86. La.—Sisters of Charity of In- 
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but the donor cannot reserve the usufruct to him- 
self.S'7 

Where a statute permits donations to be made in 
trust and exempts them from the general prohibi¬ 
tion of substitutions and fidei commissa, a direction 
that a bequest be paid to the legatee only on his 
attaining his majority is valid and failure to 
name an executor expressly as trustee is immaterial 
where trust duties are imposed on him.^^ 

Agreement or estoppel of parties. Since the pro¬ 
hibition of substitutions and fidei commissa is a 
rule of public order,such gifts cannot be created 
or maintained either by the conventions of the 
parties^i or by estoppel or pleas of estoppel.®2 

Construction of donatwi or will. Substitutions 
and fidei commissa are never to be presumed,but 


must either be expressed^^ or result clearly from the 
sense and signification of the terms of an instru¬ 
ment;®^ and in case of doubt the gift should be 
maintained.®® So, a devise of land to a named per¬ 
son for the use of her and her son, the realty not to 
be sold or mortgaged for a specified period after 
the testator’s death, has been held not invalid as a 
prohibited substitution.®'^ 

b. Vulgar Substitutions 

Without violating a statute prohibiting substitutions, 
a gift may be made to a succession of donees, each to 
take on death or default of the other before the falling of 
the gift. 

A gift may be made to a succession of donees, 
each to take in case of the death or default of the 
other before the falling of the gift, without violating 
a statute prohibiting substitutions.®^ 


Vin* WHAT LAW GOVERNS 


§ 76. Limitations of Realty 

The validity or Invalidity, under the rule against per¬ 
petuities and corresponding statutes, of a limitation of 
an interest or estate in realty is governed by the law of 
the jurisdiction in which the realty is situate. 

The validity or invalidity, under the rule against 
perpetuities and statutory modifications thereof or 
substitutes therefor, of a limitation of an interest 
or estate in realty is governed by the law of the 
jurisdiction in which the realty is situate;®® but a 
devise of a leasehold estate for years in land has 
been held governed by the law of the testator’s 
domicile.^ 


Investment of persofialty in foreign realty. Where 
the trustee under a will invests personalty in realty 
situated in another state, the power of alienation 
will be governed by the laws of the latter state,^ 

§ 77. Limitations of Personalty 

The validity or invalidity, under the rule against per¬ 
petuities and corresponding statutes, of a gift or limita¬ 
tion of an interest in personalty ordinarily is governed by 
the law of the jurisdiction of the donor's domicile; and 
the principles of comity have been applied. 

The validity or invalidity, under the rule against 
perpetuities and statutory modifications thereof or 


carnate Word v. Emery, SI So. 99, 
144 L,a. 614. 

48 C.J. p 1034 note 74. 

87. La.—^Martin v. Martin, 15 La. 
Ann. 585—^Dswson v. Holbert, 4 
Lia.Ann. 36. 

88- La.—Succession of Manthey, 106 
So. 289, 159 La. 743. 

89. La,—Succession of Manthey^ 
supra. 

90. La.—Succession of Le Blanc, 
55 So. 672, 12S La, 1055. 

91. La.—^Succession of Le Blanc, 
supra. . 

92- La.—Succession of Le Blanc, 
supra. 

Bight to assert rule or statute 
against perpetuities see infra §§ 
80, 81. 

93- La.—Succession of Feitel, 146 
So, 145, 176 La. 543—Arnaud v. 
Tarbe, 4 La. 502. 

94. La,—Succession of Feitel, 146 
So. 145, 176 La. 543—Arnaud v, 
Tarbe, 4 La. 502. 

85- La.—^Succession of Feitel, 146 


So. 145, 176 La. 543—Arnaud v. 
Tarbe, 4 La. 502. 

96. La.—Succession of Feitel, 146 
So. 145, 176 La. 543—Cole v. Cole, 
7 Mart,.ISr.S., 414. 

97. La.—Succession of 'Feitel, 146 
So. 145, 176 La. 543. 

98- La.—^In re Courtin, 81 So. 457, 
144 La. 971. 

48 C.J. P 1034 note 86. 

99. N.Y.—^Bishop v. Bishop, 177 N, 
E. 302, 257 N.Y. 40, 80 A.L.B. 1198, 
settlement of remittitur ordered 
179 N.E. 391, 258 N.Y. 216, 80 A.L. 
B. 1198—^New England Trust Co. 
V. Wilcox, 41 N.Y.a2d 527, af¬ 
firmed 48 N.Y.S.2d 557, 267 App. 
Div. 976. 

48 C.J, p 1035 note 96. 

Conversion to realty in another ju¬ 
risdiction see infra § 78. 

Lavrs in force at different times see 
supra § 38. 

Lex loci rei sitae as governing gen¬ 
erally see Conflict of Laws § 13. 

Ziands in several states 

(1) Validity of trust in lands un¬ 
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der rule against perpetuities was 
determined by common law prevail¬ 
ing, prior to donor's death, in states 
in which lands were located.—Car¬ 
nahan V. Peabody, D.C.N.Y., 29 F.2d 
412. 

(2) Provision for accumulation of 
income from lands devised in trust 
did not violate laws of state in 
which some of lands were situated, 
where no funds were to be accumu¬ 
lated in that state.—^Eguitable Trust 
Co. V. Ward, Del.Ch., 48 A.2d 519. 

A foreign will, which created a 
trust of the residuary estate by 
which the power of alienation was 
suspended beyond the period permit¬ 
ted under the laws of the forum was 
ineffective in so far as it affected 
realty within the state of the forum. 
—In re Collier’s Estate, 45 N.Y.S.2d 
773. 

1. N.Y,—Despard v. Churchill, 53 N. 

Y. 192. 

2- N.Y.—^Bishop V. Bishop, 179 N.E. 

391, 258 N.Y. 216, 80 A.L.R. 1198. 
Limitations of personalty see infra 

§ 77. 
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substitutes therefor, of a gift or limitation of an 
interest in personalty ordinarily is governed by the 
law of the jurisdiction in which is the donor’s domi¬ 
cile;^ and, where a trust of personal property would 
be valid under the law of the donor’s domicile, 
ordinarily it will be administered, on grounds of 
comity, by the courts of a foreign jurisdiction, al¬ 
though it would be invalid under the law of such 
foreign state and, likewise, comity will be ob¬ 
served where the carrying out of the settlor’s wish 
that the law of his domicile shall govern would not 
be contrary to the public policy of such foreign 
state.5 

On the other hand, where such a trust is valid 
under the law of the place where it is to be admin¬ 
istered but would be invalid under the law of the 
donor s domicile, it has been held that the courts 
of the former jurisdiction will sustain and adminis¬ 
ter it;^ and the courts of the jurisdiction in which 
is the donor’s domicile have allowed the validity of 
such a trust to be governed by the laws of the juris¬ 
diction in which it is to be so held, to the extent of 
permitting the property to vest in the trustees where 
that may be done without offending local law,7 on 
the ground that rules against remoteness or suspen¬ 
sion of alienation are local rules of policy and the 
courts of one state can have no interest in the dis¬ 


§§ 77-79 

position of personal property in a foreign junsdic- 
tion.s 

§ 78, Equitable Conversion 

When an instrument creating op transferring an in¬ 
terest OP estate directs immediate conversion of property 
into another species, or of property in one jurisdiction in¬ 
to property in another, the validity of limitations of such 
property will be determined, as though conversion has 
taken place, fay the law applicable to the property into 
which there has been a conversion- 

When an instrument creating or transferring an 
interest or estate in property directs an immediate 
and absolute conversion of one species of property 
into another,^ or of property in one jurisdiction 
into property in another jurisdiction,^0 the validity' 
of the limitations of such property will be deter¬ 
mined, as though such conversion had taken place 
at their creation, by the law applicable to the prop¬ 
erty into which there has been a conversion. 

§79. Realty and Personalty in Same Limi¬ 
tation 

Interests or estates in realty and personalty, created 
by the same limitation, are severable, and the validity of 
the limitation as to one species of property does not de¬ 
pend on its validity as to the other unless the distribution 
scheme is entire and its failure as to either destroys the 
purpose of the limitation. 


3. N.T.—^Bishop v. Bishop, 177 N.E. 
302, 257 N.T. 40, 80 A.L.R. 1198. 
settlement of remittitur ordered 
179 N.E. 391, 258 N.T. 216, 80 A.L.. 
R. 1198—^In re Dettmer’s Estate, 
34 N.Y.S.2d 913, 178 Misc. 401, af¬ 
firmed In re Dettmer’s Will, 42 
lsr.Y.S.2d 846, 266 App.Div. 877, ap¬ 
peal denied 44 N.Y.S.2d 470. 266 
App.Div. 923. 

48 C.J. p 1035 note 99. 

Conflict of laws as affecting testa¬ 
mentary disposition of movables 
generally see Conflict of Laws § 
18 f. 

Laws in force at different times see 
supra § 38. 

Testamentary trtist 

(1) Generally.—^Murphy v. Mor- 
risey & Walker, 132 A. 206, 99 N. 
XEq. 238. 

(2) Where will declared testatrix’ 
domicile and home was in the state, 
and time limitation with respect to 
exercise of trustee’s authority con¬ 
cerning charity was expressed with 
reference to the laws of the state, 
law of another state relating to sus¬ 
pension of alienation was not ap¬ 
plicable, even though draftsman of 
will allegedly sought to comply with 
requirements of such law.—^Hills v. 
D*Armours. 69 A.2d 561, 95 N.H. 130. 

4* Ky.—^Hussey v. Sargent, 7& S,W. 

211, 116 Ky. 53, 25 Ky-L. 315. 

48 CJ. p 1035 note L 


1 5. N.Y.—Shannon v. Irving Trust 
Co., 9 N.B.2d 792, 275 N.Y. 95. 
Chrantor’s and beneficiaries’ domi¬ 
cile in one state constituted reason¬ 
able basis for sustaining declaration 
of parties that law of that state 
should apply to question of validity 
of accumulations of income from 
trust fund administered in state of 
forum.—Shannon v. Irving Trust 
Co., 285 N.T.S. 478, 246 App.Div. 280, 
affirmed 9 N.E.2d 792, 275 N.T. 95. 

6. N.T.—Matter of Perkins, 124 N. 
Y.S. 998, 68 Misc. 255, 

48 C.J. p 1035 note 2. 

7. N.Y.—Chamberlain v. Chamber- 
lain, 43 N.Y. 424. 

48 C.J. p 1035 note 3. 

Birection to acdunnlate income in 
a trust located in another state is 
ordinarily not invalidated by a stat¬ 
ute of state of testator’s domicile 
prohibiting such accumulation.— 
Equitable Trust Co. v. Ward, Del- 
Ch., 48 A.2d 519. 

8. N.Y.—^Hopc V. Brewer, 32 N.E. 
558, 136 N.Y. 126, 18 L.R.A. 458. 

48 O.J. p 1036 note 4. 

Xnveistment of personalty after tes¬ 
tator’s death 

Policy of statute of perpetuities 
has nothing to do with disposition 
of proceeds where land has been ac¬ 
quired after testator's death by in¬ 
vesting personalty subject to for¬ 
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eign law.—^Bishop v. Bishop, 179 N. 
E. 391, 258 N.Y. 216, 80 A,L.R. 1198. 
Toreign trustee as holder of legal 
title 

Under will making bequest to for¬ 
eign trustee named in will of testa¬ 
tor’s stepson, such bequest would be 
transmitted to the foreign trustee 
even if augmented trust would vio¬ 
late local rule against perpetuities, 
since the trustee was the holder of 
legal title of trust property for 
those lawfully or equitably entitled 
thereto.—^First-Mechanics Nat, Bank 
of Trenton v. Norris, 34 A.2d 746, 
134 N.J.Eq. 229. 

9. N.D.—Penfield v. Tower, 46 N. 
W. 413, 1 N.D. 216. 

48 C.J. p 1036 note 6. 

Equitable conversion generally see 
Conversion § 1 et seq. 

Power of sale 

The rule against perpetuities did 
not apply to testamentary trust 
which was based on a term of years 
rather than during continuance of 
two lives in being, on theory that 
trustees* power of sale under will 
amounted to an equitable conversion 
which would turn realty into per¬ 
sonalty.—^Richards v. Stone, 278 N. 
W. 657, 283 Mich. 485. 

10. Wis.—^Ford v. Ford, 33 N.W. 
188, 70 Wis. 19, 5 Am.S.R. 117, 40 
N.W. 502, 72 Wis. 62L 

48 C.J. p 1036 note 7. 
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Since limitations of interests or estates in realty 
and those in personalty may be governed, as far as 
their validity under the rule against perpetuities or 
statutory substitutes therefor is concerned, by dif¬ 
ferent laws, as discussed supra §§ 76, 77, when inter¬ 
ests or estates in both real and personal propert>" 


are created by the same limitation, they are severa¬ 
ble, and the validity of the limitation as to one 
species of property does not depend on its validity 
as to the other^i except where the scheme of dis¬ 
tribution is entire and its failure as to either species 
of property destroys the purpose of the limitation.^^ 


IX. EiaHT TO ASSERT RULE OR STATUTE 


§ 80. In General 

The invalidity of a limitation of property for viola¬ 
tion of the rule against perpetuities or corresponding 
statutes can generaify be asserted oniy by one having an 
Interest in the property. 

The invalidity of a limitation of property because 
of its violation of the rule against perpetuities, or 
of a statute additional thereto or substitutionary 
thereof, can be asserted, generally speaking, only by 
one having an interest in the property and in 
the case of testamentary dispositions it has been 
held that the question of their validity is not one to 
be raised by the executor,!^ and that a residuary 
legatee has no standing to assert that invalidity re¬ 
sults from the application of a remainder in a fund 
to specific legacies instead of its relegation to the 
residuary estate.^5 

§ 81. Estoppel 

The right to question tfie validity of limitations may 
be lost by estoppel; but accepting benefits under valid 


provisions of an instrument does not preclude the recip¬ 
ient from asserting the Invalidity of other limitations 
therein, and no estoppel or agreement can create or main¬ 
tain an interest or estate prohibited by law. 

While the right to question the validity of limita¬ 
tions may be lost, on the ordinary principles of es¬ 
toppel,^® it appears to be settled that the acceptance 
of benefits under valid provisions of a will or other 
instrument does not preclude the recipient from as¬ 
serting the invalidity of other limitations therein, 
and that no agreement by the parties^® and no plea 
of estoppel^9 can result in the creation or mainte¬ 
nance of an interest or estate which is prohibited by 
law, 

A claim by partners that an automatic renewal 
provision in an option to purchase property from the 
partnership violates the rule against perpetuities 
has been held untenable where, with the partners^ 
consent, the option was exercised and one of the 
partners complied with the agreement,20 and where, 
in the circumstances, it would be inequitable to al¬ 
low such claim.2l 


11. N.T.—Knox V. Jones, 47 IST.T. 
383 

Wis.—Scott V. West, 24 N.W. 161, 25 
N.W. 18, 63 Wis. 523. 

12. Micli.—Grand Rapids Trust Co. 
V. Herbst, 196 N.W. 250. 220 Mich. 
321. 

Minn.—Rong* v, Haller, 123 N.W. 
471, 806, 109 Minn- 191. 26 L 1 .R.A,, 
N.S., 825. 

13- Ga.—Corpus OToris quoted abi 
Murphy v. Johnston, 8 S.E.2d 23, 
27, 190 Ga. 23. 

La.—Succession of Pugh, 66 So., 352, 
129 La. 415. 

14. La.—Succession of Pugh, supra. 

15. N.T.—^Matter of Farmers* Loan 
& Trust Co., 175 N.Y.S. 37, 186 
App.Div. 722, modified on other 
grounds 124 N-E. 1, 226 N.T. 691. 

16. Ga.—Oorpas Juris quoted In 
Murphy v. Johnston, 8 S-E.2d 23, 
27, 190 Ga. 23. 

Ky.—Corpus Juris cited in Ford v. 
Yost, 186 S.W.2d 896, 899, 299 Ky. 
682. 


Estoppel to assert invalidity of sub¬ 
stitutions and fidei commissa un¬ 
der civil law see supra § 75 a, 
Waiver of New York and similar 
statutes see supra § 43. 

17- Ky.—Corpus Juris cited in Ford 
V. Yost, 186 S.W.2d 896, 900, 299 
Ky. 682. 

48 C.J. p 1036 note 18. 

18. La.—Succession of Le Blanc, 55 
So. 672, 128 La. 1055. 

N.Y.—Carrier v. Carrier, 123 N.E. 

135, 226 N.Y. 114. 

Agrreement as to invalid clause in 
will 

Where a clause in a will is in¬ 
valid because it contains an unlaw¬ 
ful restraint on alienation, it cannot 
be validated by agreement of the 
persons interested; the statute can 
no more be violated by agreement 
than by will; it represents the pub¬ 
lic policy of the state and is not 
such a statute as may be waived 
by interested persons on the theory 
that it was made for their benefit. 
—Church Y. Wilson, 137 N.Y.S. 1002, 


152 App.Div. 844, affirmed 103 N.E. 
1122, 209 N.Y. 553. 

19. U.S.—Hadley v. Rinke, D.C.N. 
T-, 39 F.Supp. 207. 

La—Succession of Le Blanc, 55 So. 
672, 128 La. 1055. 

20. N.C.—^Pure Oil Co. of the Caro- 
linas V. Baars, 31 S.E.2d 854, 224 
N.C. 612. 

21. N.C.—Pure Oil Co. of the Caro- 
linas V, Baars, supra. 

Claim of property under deed 

Where company executed a deed 
to partnership, and partnership 
executed an option to company to 
purchase the property at any time 
within one year, with automatic re¬ 
newal from year to year, and part¬ 
nership executed a deed of trust to 
secure indebtedness to the company, 
it would be inequitable to allow 
partners to claim property under 
deed and at same time annul the 
essential terms of its acquisition by 
claiming that the option was void 
as violating rale against perpetui¬ 
ties.—^Pure Oil Co. of the Carolinas 
V. Baars, supra. 
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PERPETTJI USES CAUSA—PERQUISITE 


PERPETUI USUS OATJSA. For the purpose of 
continuous use.^ 

PERPLEX. To disturb mentally; also, to make 
•complicated, involved, or entangled, as a problem, a 
situation or arrangement; to render intricate or dif¬ 
ficult to see through or understand.- It is synony¬ 
mous with ‘‘harass” see 39 C.J.S. p 774 note 38, and 
■“incumber” or “encumber” see 42 C.J.S. p 549 note 
41. 

PERQUISITE. The primary meaning of the word 
“perquisite” is a thing or property acquired ether¬ 
ise than by inheritance, as by industry or pur- 
chase.S In a very general sense it means pay for 
work; income;^ and also a gratuity or tip.® How¬ 
ever, the term is more frequently defined as meaning 
^y profit or pecuniary gain from services beyond 
the amount fixed as salary or wages; hence, any 
privilege or benefit claimed as due;® a gain or 
profit incidentally made from emplo3nnent in addi¬ 
tion to regular salary or wages,^ especially one of 


a kind expected or promised;® an additional,® or 
an incidentaU® emolument, profit, gain, or fee, over 
and above the fixed or settled income, salary, or 
wages; something received incidentally and in ad¬ 
dition to regular wages, salaiy, fees, etc.^^ 

In law, a fee that a person in office may legally 
receive beyond the requirements of his official du¬ 
ties; 12 something gained by a place or office beyond 
the regular salary or £ee;i3 especially a fee allowed 
by law to an officer for a specific service;!^ some 
emolument or profit beyond the saiaryi® paid to an 
officer;!® a reward, a compensation, a profit, or a 
gain arising out of, or received because of, the pos¬ 
session of a public office.!^ 

While the word “perquisite” is sometimes defined 
to mean a gratuity or tip as stated supra note 
5, it has been said that in its natural meaning the 
term embraces only such moneys as the incumbent 
of an office is entitled to demand for performing any 
of the duties thereof,!® and that it does not include 


1. Md.—See Anne Arundel County 

V. Baltimore 'Sug-ar Refining Co., 
58 A. 211. 212, 99 Md. 481. 

2. Webster New Int.D. 

Neb.—Scotts Blnff County v. Mc¬ 
Henry. 266 N.W. 586, 588, 130 Neb. 
■717. 

4. Ala.—Jefferson County v. Dock- 
erty, 30 So.2d 469. 473, 33 Ala. 
App. 30. 

Mich.—Feris v. Aten, 28 N.W.2d 899, 
902, 318 Mich. 528. 

Neb.—Scotts Bluff County v. Mc¬ 
Henry, 266 N.W. 586, 588, 130 Neb. 
717. 

5. Ala.— Corpus Juris QL^oted in 
Jefferson County v. Bockerty, 30 
So.2d 469. 473, 33 Ala.App. 30. 

Heb.—State v. Sheldon, 111 N.W. 

372, 373, 76 Neb. 552. 

H.T.—City of New York v. McCor¬ 
mick, 258 N.Y.S. 388, 391. 144 Misc. 
245. 

:SimilarIy defined 

(1) An allowance paid in money 
<or a thing beyond the ordinary 
salary or fixed wages for services 
rendered. 

Mich.—Ware v. Battle Creek, 167 N. 

W. 891. 892. 201 Mich. 468, LuR.A 
1918E 673, 674. 

Fa.—County Auditors of McKean 
County V. Anderson, 3 A,2d 28, 30, 
133 Pa.Super. 475. 

<2> Sosnething obtained in addi¬ 
tion to, or in lieu of, regular wages 
or salary.—State v. Sheldon, 111 N. 
W. 372. 273. 76 Neb. 552. 

Tlasifsmm ^la^o^ing'the word *'!per- 
Huisitte** pad as to which more re¬ 
cent adjudications hot been 

found see 4$ OX p £037 notes S~ll. 


7. Neb.—^Scotts Bluff County V. Mc¬ 
Henry, 266 N.W. 586, 5S8, 130 Neb. 
717. 

8, Ala.—Jefferson County v. Bock- 
erty, 30 So.2d 469, 473. 33 Ala 
App. 30. 

Mich.—^Ferris v. Aten, 28 N.W.2d 
899. 902, 31S Mich. 528. 

Bn Neb.—State v- Sheldon, 111 N.W. 

372, 373, 78 Neb. 552. 

Tex.—^Harris County v. Hammond, 
Civ.App., 203 S.W. 445. 449. 

10. Tex.—^Hood v. State. Civ.App., 
73 S.W.2d 611, 613. 

11. Pa—County Auditors of Mc¬ 
Kean County V. Anderson, 3 A.2d 
28, 30, 133 PaSuper. 475. 

Tex.—Hood v. State, CivJlpp., 73 S. 
W.2d 611, 613. 

48 C.J. p 1036 note 4 fa] (4). 

12. Ala.—Corpus Juris q.uoted in 
Jefferson County v. Bockerty, 30 
So,2d 469, 473, 33 AlaApp. 30. 

Neb.—State v. Sheldon, 111 N.W. 

372, 373, 78 Neb. 552. 

N.Y.—City of New York v. McCor¬ 
mick. 258 N.Y.S, 388. 391, 144 ifesc. 
245. 

48 C.J. p 1037 note 5. 

13. Ala—Jefferson County v. Bock- 
erty, 30 So,2d 469, 473, 33 Ala 
App. 30. 

Mich.—Ferris v. Aten. 28 N.W,2d 
$39, 901, 902, 318 Mich. 528. 

48 C.X P 1037 note 5 £a3 (3>, 
Similarly defined 

(1> Bmoluments or incidental 
profits attaching to an office or of¬ 
ficial position beyond the salary or 
legular fees. 

Mich.—Ware v. Battle Creek, 167 N, 
W. 891, 892, 201 Mic^ 468, ^.R-A. 
1918H 673. 


N.Y.—City of New York v. McCor¬ 
mick, 258 N.Y.S, 388, 391, 144 

Misc. 345. 

(2) Something gained from a 

place of employment over and above 

the ordinary or fixed wages for 

services rendered.—State ex rel. 

Herbage v. Ferguson, 36 N.E.2d 500. 

502, 68 Ohio App. 189. 

14. Ala—Corpus Jturis quoted ha. 
Jefferson County v. Bockerty, 30 
So.2d 469, 473, 33 A!a.App. 30. 

Ohio.—State ex rel. Harbage v. Fer¬ 
guson, 36 N.B.2d 500, 503, 68 Ohio 
App. 189. 

Pa.—County Auditors of McKean 
County V. Anderson, 3 A,2d 28, 30* 
133 Pa.Super. 475. 

48 C.J. p 1037 note 6. 

15. Wyo.—Taxpayers* League of 
Carbon County v. McPherson. 54 
P.2d 897, 901. 49 Wyo. 251, 106 A. 
L.R. 767. 

IS- Mich.—^Ware v. Battle Creek, 
167 N.W. 891, 892, 201 Mich, 468, 
L.R.A.1918E 673. 

S.B.—Christopherson v. Reeves, 184 
N.W. 1015, 1017, 44 S.I>. 634. 

17. Ala—Corpus Juris quoted in 
Jefferson County v. Bockerty, 30 
So.2d 469, 473, 33 AlaApp. 30. 

Pa—Corpus Juris quoted iu County 
Auditors of McKean County v, 
Anderson, 3 A.2d 28, 30. 133 Pa 
Super. 475. 

S.B.—Christopherson v. Reeves, 184 
N.W. 1015, 1017, 44 S.B. 034. 

IB. Ala—Jefferson County v. Bock¬ 
erty; 30 So.2d 469, 473, 33 AlaApp. 
30. 

N.Y,—City of New York v. McCor¬ 
mick, 258 N.Y.S. 388, 39X 144 Misc. 
245. 
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PERQUISITE—PERSON' 


tipS; gifts, or other Tolnntary contributions.^^ 

The definitions of the word ^'perquisite^^ which 
have been set out above indicate that the term de¬ 
notes a profit secured by an officer from the office, 
in addition to his fixed compensation,-0 and that the 
idea of reimbursement for actual expenses incuiTcd 
incident to the performance of the duties does not 
fall within the ordinary" definition of the term.-i 
On the other hand, “perquisite” has been construed 
to include reimbursement for actual living* ex¬ 
penses.^- 

“Perquisite” as an “emolument” see 30 C.J.S. p 
221 note 9, and as a “fee” see 36 C.J.S. p 623 note 
16. “Perquisite” has been distinguished from “fees 
of office” see 36 C.J.S. p 630 note 43, 

Interest received by a municipal officer does not 
belong to the officer as a perquisite as stated in 
Municipal Corporations § 533. 

PERSIST. To continue steadfast against opposi¬ 
tion to continue steadily and firmly in some state, 
course of action, or pursuit, especially in spite of 
opposition, remonstrance, etc.;^^ to hold on; to 

persevere.25 

PERSISTEITOE. Steady or firm adherence to, or 
continuance in, a state, course of action, or pursuit 
that has been entered upon; perseverenee notwith¬ 


70 C.J.S. 

standing opposition, warning, remonstrance, etc.26 

PERSISTENT. Constant and continuous ;27 con¬ 
tinuing or constant;^® chronic.^^ “Persistent” has 
been compared with “willful.”^® 

The admissibility of a confession obtained by per¬ 
sistent questioning is discussed in Criminal Law § 
817 d (3); and the prosecution and punishment of 
persistent offenders or violators of the law is treated 
in Criminal Law § 1958, Indictments and Informa¬ 
tions § 145 b (2), and Intoxicating Liquors § 380 b 
(1). Persistent refusal of marital intercourse as 
desertion see Divorce § 36, 

PERSON. The English word “person” derives from 
the Latin “persona,and it originally meant 

mask.32 It is a broad,and ambiguous^*^ word, 
in legal usage a generic term,^ 5 and by itself it is 
an equivocal word requiring interpretation.^® Like 
many other words, it has no fixed and rigid signi¬ 
fication; it has many different meanings dependent 
on contemporary conditions, the connection in which 
it is used, and the result intended to be accom¬ 
plished,^ 7 and the sense in which it is used in any 
particular instance may often be ascertained from 
the context and intent with which it is employed.^® 
The word “person” is variously defined as mean¬ 
ing any being having life, intelligence, will, and 
separate individual existence, distinguished from an 


Similarly expressed 

The word “perquisites** carries 
with it the idea that the incumbent 
is entitled to demand the payment 
from the person making* it as some¬ 
thing pertaining to or relating to 
the office.—City of New York v. Mc¬ 
Cormick, supra, 

19. Ala.—^Jefferson County v. Dock- 
erty, 30 So.2d 469, 473, 33 Ala.App. 
30. 

N.Y.—City of New York v. McCor¬ 
mick, 258 N.Y.S. 388, 391, 141 Misc. 
245. 

20. Ohio,—'State ex rel. Harbage v. 
Ferguson, 36 N.E.2d 500, 502, 503, 
68 Ohio App, 189. 

21. Ohio.—State ex rel. Harbage v. 
Ferguson, supra. 

48 C.J. P 1037 note 5 [bl, 

22. Mich.—^Ferris v. Aten, 28 N.W. 
2d 899, 901, 318 Mich. 628. 

23. Wyo, —In re Hibler, 261 P. 648, 
651, 37 Wyo. 332. 

24. III.—Corpus ffuris cited in Peo¬ 
ple V. Throop, 277 Ill-App. 1, 6. 

Wyo.—In re Hibler, 261 P. 648, 651, 
37 Wyo. 332, 

25. U.S.—Commonwealth of Penn¬ 
sylvania V. Coxe, Pa., 4 Dali. 170, 
202, 1 L.Ed. 786. 

26. Century D. 

U.S.—See Huidekoper v. Burrus, C-C. 


Pa., 12 P.Cas.No.6.848, 1 Wash.C. 
C. 109, IIS. 

27. Cal.—Goucher v. Goucher, 255 
P. 892, 894, 82 Cal.App. 449. 

28. Pa.—^Appeal of Board of School 
Directors of Cass Township, 
Schuylkill County, 30 A.2d 628, 
630, 151 Pa.Super. 543—^Horosko v. 
School Dist. of Mount Pleasant 
Tp., 4 A.2d 601, 604, 135 Pa.Super. 
102 . 

Phrases 

(1) “Persistent policyholder” and 
other phrases of similar import see 
Insurance § 49 note 33.2. 

(2) Other phrases as to which 
more recent adjudications have not 
be Ax found see 48 C.J. p 1037 notes 
30-32. 

29. Mich.—^Blumenthal v. Berkshire 
L. Ins. Co.. 96 N.W. 17, 18, 134 
Mich., 216, 104 Am.S.R, 604. 

30- Pa.—^Appeal of Board of School 
Directors of Cass Township, 
Schuylkill County, 30 A.2d 628, 
630, 151 Pa.Super. 543. 

31- D.C.—^Bonbrest v. Kotz, D.C., 65 
F.Supp. 138, 140, 141. 

32. D.C.—Bonbrest v, Kotz, supra. 

33. Ga.—Johnson v. Bradstreet Co., 
13 S.E. 250, 251, 87 Ga. 79. 

Or.— Corpus Juris quoted iu Stowe 
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V. Ryan, 296 P, 857, 862, 135 Or. 
371. 

Wyo.— Corpus Juris quoted iu Ho¬ 
gan V. Greenfield, 122 P.2d 850, 
853, 58 Wyo. 13. 

34- Mass.—Commonwealth v. We- 
losky, 177 N.E. 656, 659, 276 Mass. 
398. 

35. Ill.—People v. Waitches, 8 N.E. 
2d 687, 689, 290 Ill.App. 402. 

Wyo.—^Hogan v. Greenfield, 122 P.2d 
850, 853, 58 Wyo. 13. 

Similarly expressed 
A generic term of comprehensive 

nature.—Longview Co. v. Cowlitz 

County, 95 P.2d 376, 380, 1 Wash.2d 

64. 

36. Mass.—Commonwealth v. We- 
losky, 177 N.E. 656, 659, 660, 276 
Mass. 398. 

37. Mass.—Commonwealth v. We- 
losky, supra. 

38. Or.— Corpus Juris quoted in 
Stowe V. Ryan, 296 P. 857, 862, 135 
Or. 371. 

Wyo.—Corpus Juris quoted in Ho¬ 
gan V. Greenfield, 122 P.2d 850, 
853, 58 Wyo. 13, 

48 C.J. p 1039 note 55-p 1041 note 8. 

May include the plural 

U.S.—Pickering v. Aiyea-Nichols Co., 
C.C.A.I11., 21 F.2d 501, 507. 

48 C.J. p 1038 note 54 [a]. 
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PERSON' 


irrational brute, an inanimate thing one as dis¬ 
tinguished emphatically from things or animals ;40 
a being characterized by conscious apprehension, ra¬ 
tionality, and a moral sense a being possessing or 
forming the subject of personality,'^^ hence an in¬ 
dividual human being;43 ^ particular individual 
a human being,^5 as including body and mind;*^® 
a human being (natural person), or a body of per¬ 
sons an individual's of the human race;^^ a liv¬ 
ing human beingjSO a living person, composed of 
body and soul;5i a self-conscious beinga moral 
agent;^3 the whole man.54 The term is also defined 
to mean a role, a personage,55 and is further defined 
to mean a specific kind or manifestation of individ¬ 


ual character.®^ 

In a wider sense the word ^'person^^ is defined as 
meaning an aggregate of property (artificial, conven¬ 
tional, or juristic person), that is recognized by law 
as the subject of rights and duties.57 

Accepted definitions of the word ‘"person” are the 
body in its external aspect ;5S the bodily foi-m of 
a human being; body; outward appearancebut 
such definitions are subject to qualification since the 
word “person” does not mean simply" the physical 
body, for if it did the word could be applied equally 
to a corpse as well as to a living being,and it is 
axiomatic that a eoipse is not a “person.”®! How- 


39- Iowa.—Corpus Juris g.uoted in. 
State V. Logsdon, 248 N.W. 4, 6, 7, 
215 Iowa 1297. 

48 C-J. p 1038 note 35. 

40. D.C.—Bonbrest v. Kotz, B.C., 65 
F.Supp. 138, 140, 141. 

Ohio.—Mays v. Weingarten, App., 82 
N.E.2d 421, 422. 

41- Cal.—Telefilm, Inc., v. Superior 
Court in and for Los Angeles 
County, App.. 194 P.2d 542, 547. 

D.C.—Bonbrest v. Kotz, D.C., 65 F. 
Supp. 138, 140, 141. 

42- U.S.—^In re Manufacturing 
Lumbermen’s Underwriters, D.C. i 
Mo., 18 F.Supp. 114, 123. 

Cal.—Telefilm, Inc. v. Superior 
Court in and for Los Angeles 
iCounty, App., 194 P.2d 542, 547. 
D.C.—^Bonbrest v. Kotz, D.C., 65 F. 
Supp. 138, 140, 141. 

Ohio.—Mays v. Weingarten, App., 
82 N.E.2d 421, 422. 

43- Cal.—Telefilm, Inc. v. Superior 
Court in and for Los Angeles 
County, App., 194 P.2d 542, 547. 

D.C.—^Bonbrest v. Kotz, D.C., 65 P. 

Supp. 138, 140, 141. 

Ohio.—^Mays v. Weingarten, App., 82 

K. E.2d 421, 422. 

44 _ Cal.—^Telefilm, Ina v. Superior 
Court in and for Los Angeles 
County, App., 194 P.2d 542, 547. 
D.C,—^Bonbrest v. Kotz, D.C., 65 F* 
Supp. 138. 140, 141. 

45- U.S.—McBrier v. Commissioner 
of Internal Revenue, C.C.A.3, 108 
P.2d 967, 969. 

Ill.—^People V. Gould, 179 N.EL 848, 
850, 347 Ill. 298. 

Iowa.—Corpus Juris quoted iu State 
V. Logsdon, 248 N.W. 4, 6, 7, 215 
Iowa 1297. 

Ohio-—^Mays v. Weingarten, App., 82 
N.E.2d 421, 422. 

48 C.J- P 1038 note 36, 

46. Iowa.—State v. Olson, 77 N.W. 

332, 333, 108 Iowa 667, 668. 

Tex.—^Myers v. Jefi!erson Standard 

L. Ins, Ca, Civ.App., 271 H,W. 217. 
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-47- U.S.—In re Manufacturing 
Lumbermen’s Underwriters, D.C. 
Mo., 18 F.Supp. 114, 123, 

48- U.S.—McBrier v. Commissioner 
of Internal Revenue, C.C.A.3, 108 
F.2d 967, 969. 

Iowa.—Corpus Juris quoted iu State i 
V. Logsdon, 248 N.W. 4, 6, 7, 215 
Iowa 1297. 

48 C.J. p 1038 note 38. 

49. Iowa.—Corpus Juris quoted in 
State V. Logsdon, 248 N.W. 4, 6, 7. 
215 Iowa 1297. 

48 C.J, p 1038 note 39, 

50. Cal.—^Telefilm, Inc. v. Superior 
Court in and for Los Angeles 
County, App., 194 P,2d 542, 547. 

Iowa.—Corpus Juris quoted iu State 
V. Logsdon, 248 N.W. 4, 6, 7. 215 
Iowa 1297. 

Mass.—Commonwealth v. Welosky, 
Mass., 177 N.K 656, 659, 276 Mass. 
398. 

48 C-J. p 1038 note 40. 

Si23ailarly defined 

A living soul.—U. S. v. Crook, C. 

C.Neb., 25 F.Cas.No.14,891, 5 Dill. 

453, 459. 

51. Cal.—^Telefilm, Inc. v. Superior 
Court in and for Los Angeles 
County, App., 194 F.2d 542, 547. 

Iowa.—Corpus Juris quoted in State 
V. Logsdon, 248 N.W. 4, 6, 7, 215 
Iowa 1297. 

N.C.—^Morton v. Western Union Tel. 
Co.. 41 S.B. 484, 485, 130 N.C. 299. 

52 . U.S.—U. S. V. Crook. C.C.Neb., 
25 P.Cas.No-14.891, 5 Dill. 453, 459. 

Iowa.—Corpus Juris quoted in State 
V. Logsdon, 248 N.W. 4. 6. 7, 215 
Iowa 1297. 

53. U.S.—U. S. V. Crook, C.C.Neb., 
25 P.Cas.No.14,891, 5 Dill. 453, 459. 

Iowa.—Corpus Juris quoted in State 
V. Logsdon, 248 N.W, 4, 6, 7, 215 
Iowa 1297, 

54^ Ala.—Caldwell v. Wallace, 4 
Stew.&P. 282, 285. 

Fla.—Cason v. Baskin. 20 So.2d 243, 
250, 155 Fla. 198, 168 A.L.R. 430. 

— Corpus Juris quoted iu State 
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V. Logsdon. 24S X.'W. 4, 6, 7, 215 
Iowa 1297. 

55- U.S.—McBrier v. Commissioner 
of Internal Revenue, C.C.A,3, 108 
F.2d 967, 969. 

56. D.C.—Bonbrest v. Kotz, D.C., 65 
F.Supp. 138, 140, 141. 

57- U.S.—In re Manufacturing Lum¬ 
bermen’s Underwriters, D.C.Mo., 
IS F.Supp. 114, 123. 

58- U.S.—McBrier v. Commissioner 
of Internal Revenue, C.C.A.3, 108 
F.2d 967, 969. 

59. Ohio.—^Mai'S v. Weingarten, 
App., 82 N.E!.2d 421, 422. 

60- Cal.—Telefilm, Inc. v. Superior 
Court in and for Los Angeles 
County, App., 194 P.2d 542, 547. 

N.C.—Morton v. Western Union Tel, 
Co., 41 S.E. 4S4, 485, 130 N.C. 299. 

61- Cal.—^Telefilm, Inc. v, Superior 
Court in and for Los Angeles 
County, App., 194 P.2d 542. 547. 

Ga-—Lawson v. State, 24 S.E.2d 326, 
328, 68 Ga.App. 830. 

Mass.—Martinelli v. Burke, 10 N.E. 
2d 113, 1X4, 298 Mass. 390, 112 A. 
L.R. 341. 

48 C.J. p 1038 note 49. 

Similarly expressed 
A dead man is not a person.— 
Telefilm. Inc., v. Superior Court in 
and for Los Angeles County, Cai- 
App., 194 P.2d 542, 547. 

Separation of body and person by 
death 

‘‘That which constitutes a person 
is separted from the body by death 
and that which remains is ‘dust and 
ashes,’ ” 

Cal.—^Telefilm, Inc., v. Superior 

Court in and for Los Angeles 
County, App-, 194 P.2d 542, 547- 
i Mass.—Brooks v, Boston & N. St. 
By. Co., 97 N.E. 769, 211 Mass, 277- 
Statutes which refer to a person 
who has died use the term “deceased 
person.”—^Telefilm, Inc. v, Superior 
Court in and for Los Angeles Coun¬ 
ty, CaLApp., 194 P,2d 542, 547- 
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ever, the word ^^person” sometimes, although not 
always, 63 ig applied to the estate of a decedent. 

Ordinarily, the term ^^person” includes both the 
body and the soul,®^ the term sometimes being con¬ 
strued to mean the personality as well as the physi¬ 
cal body,65 and legally it includes, not only the 
physical body and members, but also every bodily 
sense and personal attribute, among which is the 
reputation a man has acquired.66 However, where 
the subject under discussion is the right to receive 
compensation for injuries to the person, it has been 
said that the term ‘^person’’ has reference to the 
material person, the fleshy body, and not the spirit¬ 
ual soul.^'^ 

The word ^^person” in its natural and unrestricted 
sense refers to individuals of either sex, men as well 
as women, 6 8 and the term is defined as meaning a 
man, woman, or ehild.®^ However, it has also been 
held that the term does not include women.*^® A 
child is regarded as a person,'^! and sometimes a 
child en ventre sa mere is considered to be a per- 
son,'^^ although it has been indicated that the mother 
must be quick with the child in order for the child to 
be so regarded.Jn other cases it has been stated 
that a child becomes a person when hom.'^^ 
hom child has been considered to be a ^^person'^ 
within the meaning of a constitutional guaranty pro¬ 


viding that the courts shall be open to every person 
as stated in Constitutional Law § 70^ a. The right 
of an infant as an existing person to recover for 
injuries sustained prior to birth is discussed in In¬ 
fants § 104 d. 

In common usage and in ordinary signification the 
term *^person^’ does not include the sovereign, ^5 and 
in neither ordinary nor legal significance does the 
word embrace a government,'^® but as to this there 
is no hard-and-fast rule of exclusion.The status 
of a county as a person is discussed in Counties § 
1 a, of a municipality in Municipal Corporations 
§ 3 c, of a state in the C.J.S. title States § 1, also 
59 C.J. p IS note 27, and of the federal government 
in the C.J.S. title United States § 2, also 65 C.J. 
p 1252 note 20. The status of a school district as a 
person is treated in the C.J.S. title Schools and 
School Districts § 24, also 48 C.J. p 1041 note 3, 
and 56 C.J. p 193 note 99 [b], and the status of a 
school board as a person is discussed in the C.J.S. 
title Schools and Schools Districts, § 106, also 48 C. 
J, p 1041 note 2. 

Persons are of two kinds; artificial and natural;*^3 
artificial persons being discussed in 6 C.J.S. p 778 
note 80, and natural persons in 65 C.J.S. p 40 notes 
40, 41. While in its primary sense the term '^per¬ 
son” means a natural person only, '^3- the generally 


62- HI.—^People v. Waitches, 8 N.E. 

2<i 6S7, 689, 290 Ill.App. 402. 

Wyo.—^Hogran v. Greenfield, 122 P.2d 
850, 853, 58 Wyo. 13. 

48 C.J. p 1039 note 73. 

63. U.S.—^Irwin v. Gavit, C.C.A.N. 
T., 295 P. 84, 88. 

48 C.J. p 1039 note 73 [cj. 

64. Vt.—Tute V. James, 46 Vt. 60, 
63. 

Similarly expressed 

“The mind is no less a part of the 
person than the body.*'—^Morton v. 
Western Union Tel. Co., 41 S.B. 484, 
485, 130 N.C. 299—^Youngr v. Tele¬ 
graph Co., 11 S.E. 1044, 1048, 107 N. 
a 370, 9 LI.R.A. 669, 22 Am.S.R. 883. 

65. Fla.—Cason v. Baskin, 20 So.2d 
243, 250, 155 Fla. 198, 168 A.L..R. 
430. 

65. Ga.—^Johnson v. Bradstreet Co., 
13 S.E. 250, 251, 87 Ga. 79. 

48 C.J. p 1038 note 45 [a]. 

Similarly expressed 

The person includes the reputa¬ 
tion.—Clack V. Thomason, 195 S.E. 
218, 67 Ga.App. 253. 

67. N.H.—^Fay v, Parker, 53 N.H. 
342, 359, 16 Am.R. 270. 

68. Mass.—Commonwealth v. We- 
losky, 177 N.E. 656, 659, 276 Mass. 
398. 

48 C.J. p 1038 note 42 


69. Iowa.—Corpus Juris (quoted in 
State V, Logsdon, 248 N.W. 4, 6, 
7, 215 Iowa 1297. 

48 C.J. P 1-038 note 42. 

70- Mass.—Commonwealth v. We- 
losky, 177 K.E. 656, 660, 276 Mass. 
398. 

48 C.J. p 1038 note 42 [b]. 

71- K.T.—Foisy v. Peavey, 61 N.T. 
S.2d 710, 711, 186 Misc. 721. 

48 C.J. p 1038 note 42 [e]. 

72- N.J.—Stammer v. Kline, 17 A.2d 
58, 59. 19 3Sr.J.Misc. 15. 

Held not a person 

Mass.—^Dietrich v. Northampton, 138 
Mass. 14, 16, 52 Am.R. 242. 

73. N.J.—Stammer v, Kline, 17 A.2d 
58, 59, 19 NJ.Misc. 15. 

74^ N.T.—^Drobner v. Peters, 133 N. 

E. 567, 568, 232 N.T. 220. 

Ohio.—^Mays v. Weingarten, App., 82 
N.E.2d 421, 422. 

75- U.S.—U. S, V. United Mine 
Workers of America, App.D.C., 67 
S.Ct. 677, 687, 330 U.S. 258, 91 L. 
Ed, 884—U. S. V. Cooper Corpora¬ 
tion, N.T., 61 S.Ct. 742, 743, 312 U. 
S. 600. 85 L.Ed. 1071—U. S. v. Gen¬ 
eral Motors Corporation, B.C.I1I,, 
2 F.R.D. 528, 530. 

Ohio.—Troutman v. Eichar, 28 N.E. 
2d 953, 956, 64 Ohio App. 415. 

76. N.T.—In re Fox, 52 N.T. 530, 
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535, 11 Am.R. 751—Onondaga 

County Sav. Bank v. Love, 3 N.T. 
S.2d 428, 432, 166 Misc. 697. 

Pa.—^Baker v. Kirschnek, 176 A, 489, 
491, 317 Pa. 225. 

77. U.S.—U. S. V. Cooper Corpora¬ 
tion, N.T., 61 S.Ct. 742, 743, 312 U. 
S. 600. 85 L.Ed. 1071—U. S. v. Gen¬ 
eral Motors Corporation, D.C.I11., 
2 F.R.I>. 528, 530. 

Cal.—^Hoyt v. Board of Civil Service 
Commissioners of City of Los An¬ 
geles, 132 P.2d 804, 807, 21 Cal.2d 
399. 

78. U.S.—^U. S. V. Cooper Corpora¬ 
tion, N.T., 61 S.Ct. 742, 743, 744, 
312 U.S. 600, 85 L.Ed. 1071. 

Ill.—^People V. Waitches, 8 N.E.2d 
687, 689, 290 Ill.App. 402. 

Mo.— Brown v, Alton R. Co., 151 -S. 
W.2d 727, 736, 236 Mo.App. 26— 
Brown v. Alton R. Co., App., 132 
S.W.2d 713, 720. 

Wyo.—^Hogan v. Greenfield, 122 P.2d 
850, 853, 58 Wyo. 13. 

^milarly expressed 

“Persons are divided by law into 

natural and a.rtificial.“—O. G. Pierce 

Co. V. Century Indemnity Co., 285 N. 

W. 91, 93, 136 Neb. 78—Chapman v. 

Brewer, 62 N.W. 320, 322, 43 Neb. 

890. 47 Am.aR. 779. 

79. Ohio.—State v. Cincinnati Fer¬ 
tilizer Go., 24 Ohio St. 611, 614— 
Parkway Cabs v. City of Cincin- 
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accepted meaning of the TTord as it is used in law 
includes artificial as well as natural persons, ^0 or, 
as it is sometimes stated, the term “person"' includes 
natural persons and artificial, conventional, or ju¬ 
ristic persons.SI Since the word “person" is gen¬ 
erally understood as denoting a natural person, 
ordinarily it will be taken in that sense unless from 
the context or elsewhere it appears that artificial 
persons, such as corporations, were intended to be 
embraced. status of an association as a per¬ 
son is discussed in Associations § 1, of a corpora¬ 
tion see Corporations § 8 a, of a joint stock company 
see Joint Stock Companies § 1 b, and of a partner¬ 
ship see Partnership § 67. 

The term “person" is so broad that it will in¬ 
clude all mankind,and set out in the note are ex¬ 
amples of particular entities which the term will 
embrace.s^ The status of an Indian as a person is 
treated in Indians § 1, and of an insane person in 
Insane Persons § 98. For other particular entities 
which the term “person" has been held to include, 
or which have been held not included, see 48 C.J. 
p 1(>39 note 57-p 1041 note 11, 

“Person” has been held to be equivalent to, or 
synonymous with, “'individual” see 42 C.J.S. p 1366 
note 59, “party” see 68 C.J.S. p 1047 note 15, and 

“whoever.”S5 

In many jurisdictions statutes have been enacted 


setting out rules of statutory construction. An ex¬ 
ample of such statutes is 1 U.S.C.A. § 1 which con¬ 
tains a provision that the word “person” may extend 
and be applied to partnerships and corporations. 
Such statutes are treated and discussed in the C.J.S. 
title Statutes § 315. Many statutes contain a section 
defining the terms employed, and frequently the teim 
“person” is defined as used in the particular act. 
An example of such statutes is the Shipping Act, 
46 U.S.C.A. § SOI, which is treated in the C.J.S. 
title Shipping § 103. The word “person” is con¬ 
strued as used in the bankruptcy act with reference 
to voluntary proceedings in Bankruptcy §§ 48-56, 
and with reference to involuntary proceedings in 
Bankruptcy §§ 84-90. For other references see the 
Descriptive-Word Index. 

Phrases employing the word are set out in the 
note,s® and for additional phrases as to which more 
recent adjudications have not been found see 48 C.J. 
p 1041 note 15-p 1044 note 70. 

PERSONA. A word which in its primitive sense 
was applied to the masks worn by the actors in the 
dramatic performances of Rome and Greece, which 
masks were made to represent the character which 
the actor performed; and in the same sense it was 
subsequently employed in jurisprudence to signify 
the role or status which a man fills in the social or¬ 
ganization. ^ 7 


nati, 3 N.E.2d 630, 631, 52 Ohio 
App. 195. 

Or.—Stowe v. Ryan, 296 P. S57, 862, i 
135 Or. 371. 

Wyo.—Corpus Juris <iuoted in Ho¬ 
gan V. Greenfield, 122 P.2d 850, 
853, 58 Wyo. 13. 

80. U.S.—XT. S. V. Fox, N.Y., 94 U. 
S. 315, 321, 24 L..Ed. 192, 

Ill.—^People V. Waitches, 8 IX.E-2d 
687, 689. 290 Ill.App. 402. 

Pa.—^Baker v. Kirschnek, 176 A 489, 
491, 492, 317 Pa. 225. 

Wash.—Longview Co. v. Cowlitz 
County, 95 P.2d 376, 380, 1 Wash. 
2d €4. 

Wyo.—^Hogan v. Greenfield, 122 P.2d 
850, 853, 58 Wyo. 13. 

Similarly expressed 

The noun ‘^person” denotes a nat¬ 
ural body or a body corporate. 

Ariz.—^Reed v. Real Detective Pub. 

Co., 162 P.2d 133, 137, 63 Ariz. 294. 
Pa,—^McCaf&rey v. Jackson, 23 Pa. 
Dist 173, 174. 

81. U.S,—^In re Manufacturing Lum¬ 
bermen's Underwriters, D.C.Mo., 
IS F.Supp. 114; 123. 

82. Pa.—^Baker v. Kirschnek, 176 
A 489, 491, 492, 317 Pa. 225— 
School, Directors v. Carlisle Bank; 
S Xyatts 289, 296-^-^Commonwealthi 
V. Beal Estate Trust Co., 26 Pa. 
Super. 149, 153. 

70 C. J.S.—44 ^ 


83. Or.—Corpus Juris quoted in 
Stowe V. Ryan, 296 P. 857, 862, 135 
Or. 371. 

48 C.J. p 1039 note 56. 

84. Held inclnded by term ^er- 
son*» 

(1) An agent—^Hogan v. Green¬ 
field, 122 R2d 850, 853, 58 Wyo. 13. : 

(2) An alien.—Corpus Juris quot¬ 
ed in Stowe v. Ryan, 296 P. 857, 862, 
135 Or. 371—48 C.J. p 1039 note 55. 

(3) An employee.—State v. Logs¬ 
don, 248 N.W. 4, 7, 215 lowa 1297— 
48 C.J, p 1039 note 72. 

(4) A judge of a court see Judges 
§ 2 a (1). 

(5) A society.—Commonwealth v. 
Welosky, 177 N.E. 656, 659, 660, 276 
Mass. 398. 

85. Ohio-—^Parkway Cabs v. City of 
Cincinnati, 3 N.E.2d 630, 631, 52 
Ohio App. 195. 

86. Poor person 

(1) A person who, although not a 
pauper, is not rich.—^McNamara v. 
iNoian, 34 N.T.S. 178, 179, 32 Misc. 

' 76. 

<2) One who for any reason is 
I unable to earn a livelihood.—'Lueht 
Iv. BeU, 8 N.W.2d 26, 27, 2X4 Minn. 

Isis.' ■ 


(3) The term **poor person” is de¬ 
fined, as used in statutes providing 
for paupers, in Paupers § 1. 

Other phrases 

(1) “Any person” see 3 C.J.S, p 
1418 note 23-p 1420 note 21. 

(2) “Deceased person” or “person 
deceased,” and other phrases of like 
import, see 26 C.J.S. p 33 notes 
75-77. 

(3) “Pleas to the person” see 
Equity § 154. 

(4) “Persons of color” and “col¬ 
ored person” see 15 C.J.S. p 236 note 
72, p 237 notes 79-94. 

(5) “Private person.”—^People v. 
Rogers, 85 N.E. 135, 141, 192 N.T. 
331, 15 Ann.Cas. 177—50 CJT, p 370 
note 45. 

(6) “Reasonably cautious and pru¬ 
dent person” and similar phrases 
see 14 C.J,S. p 56 note 78. 

<7) “White person” see the C.J,S. 
definition White, also 68 C.J. p 258 
note 28-^ 259 note 64. 

87. La.—Brent v. Hew Orleans, i 
; So. 793, 41 lAAnn. 1098. 

Phrases 

(1) “In propria persona” see 42 C. 
JJS. p 492 note 46 (34). 

<2) “Interposita persona” see 48 
C.J.S. p 111 note 5. 
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In Spanish law, a civil being.SS 

Maxims beginning with the word ^^persona,” or 
the plural “personas,” and as to which there have 
been no recent applications, see 48 C.J. p 1045 notes 
73, 75, 76, p 1049 note 33. 

PERSONAL. The word “personal” is in common 
use, and it has been said that the conclusion is in¬ 
escapable that in its common, usual, and generally 
accepted meaning the word relates either to the 
physical body of a person or the character, conduct, 
manner, and habits of a person, or both; and that 
such has been the meaning of the term from time 
immemorial, and it has been so used by text writers 
and jurists.Sd 

It has been defined as meaning appertaining to the 
person of or pertaining to the person of or 
pertaining to a particular person; pertaining to, or 
characteristic of, a particular person pertaining 
to the person or bodily form;^3 pertaining to the 
external bodily appearance of or pertaining to 
the person or bodily form; corporealbodily;®® 
relating to an individual belonging to an indi'vdd- 
ual;®S belonging to the person;®® limited to the 
person;^ affecting or relating to one individually;2 
proper or directly applicable to a specific person or 
individual, or to his character, conduct, etc.,3 relat¬ 
ing to an individual, his character, conduct, motives, 
or private affairs, especially in an invidious and 


offensive manner;^ springing from, or belonging to, 
one’s self.® 

It has been said that the word “personal” properly 
meant things appertaining to the body or the in¬ 
dividual, and hence came to mean movable prop¬ 
erty.® 

“Personal” has been held to be synonymous with 
“individual” see 42 C.J.S. p 1366 note 61.2, and 
“particular” see 67 C.J.S. p 881 note 5; and dis¬ 
tinguished from “local” see 54 C.J.S. p 660 note 58, 
and “public.”"^ 

Personal rights. Rights of personal security com¬ 
prising those of life, limb, body, health, reputation, 
and the right of personal liberty;® rights which are 
relative and general, and embrace all the rights any 
person may have and all the wrongs he may suf¬ 
fer.® 

Personal rights are discussed in various connec¬ 
tions throughout the title Constitutional Law, and 
for specific references see the index to that title. 

Personal security. The right of personal security 
is one of the natural rights, and is guarded by vari¬ 
ous provisions of the state and federal constitutions 
as stated in Constitutional Law § 205. 

In a commercial sense, the security of personal 
property,or of personal paper of all kinds and 
descriptions used in the transaction of the business 
of the country.^^ The term “personal securities” is 


(3> ‘‘Persona desiffnata/’ a per¬ 
son pointed out or described as an 
individual, as opposed to a person 
ascertained as a member of a class, 
or as filling a particular character. 
—Black 48 C.J. p 1045 note 74. 

sa. Eseriche Diccionario. 

48 C.J. p 1044 note 72. 

89. Ohio.—Smith v. Buck, 162 N.E. 
382, 119 Ohio St. 101. 

90. Kiss.—^Mississippi Theatres Cor¬ 
poration V. Hattiesburg Local Un¬ 
ion No, 615, 164 So. 887, 890, 174 
Miss. 439. 

N,Y.—In re Kavanagh, 232 N.T.S. 
308, 311, 133 Misc. 399. 

91. OkL—Choctaw, O. & G. B. Co. v. 
Zwirtz, 73 P. 941, 942, 13 Okl. 411. 

Similarly defined 

“Personal’* means pertaining to 
a particular person or relating to an 
act done in person without the in¬ 
tervention of another.—^Prete v. 
Finkelstein, S3 N.Y.S.2d 353, 355, 193 
Misc. 24. 

92. N.T.—In re Kavanagh, 232 N.T. 
S. 308, 311, 133 Misc. 399. 

93- Ind.—^Terre Haute Electric R. 
Co. V. Lauer, 52 N.E. 703, 706, 21 
lnd.App. 466. 


Similarly defined 

“Pertaining to the person, or 
body.”—Smith v. Buck, 162 N.E. 382. 
119 Ohio St. 101. 

94. Okl.—Choctaw, O. & G. B. Co. 
V. Zwirtz, 73 P. 941, 942, 13 Okl. 
411. 

95. Ohio.—Smith v. Buck, 162 N.E. 
382, 119 Ohio St. 101. 

96. Wash.—State v. Clayborne, 45 
P. 303, 14 Wash. 622. 

97. Pa.—^Yadusky v. Shugars, 151 
A. 785, 786, 301 Pa. 99. 

98. Miss.—Mississippi Theatres Cor¬ 
poration V. Hattiesburg Local Un¬ 
ion No. 616, 164 So. 887, 890, 174 
Hiss. 439. 

N.Y.—In re Kavanagh, 232 N.Y.S. 
308, 311, 133 Misc. 399. 

99. N.Y.—In re Kavanagh, supra. 

1. Miss.—^Mississippi Theatres Cor¬ 
poration V. Hattiesburg Local Un¬ 
ion No. 615, 164 So. S87, 890, 174 
Miss. 439. 

2. Pa.— Corpus Juris quoted in Ya- 
dusky V. Shugars, 151 A. 785, 786, 
301 Pa. 99. 

48 C.J. p 1045 note 79. 

3. Ohio. — Smith v. Buck, 62 N.E, 
382, 119 Ohio St. 101. 
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4. Ohio.—Smith v. Buck, supra. 
Similarly defined 

“Applied or relating to the person, 
character, conduct, manner, or hab¬ 
its of an individual, generally used 
in a disparaging sense.”—Smith v. 
Buck, supra. 

5. N.J.—Genung v. Best, 135 A. 514, 
516, 100 N.J.Eq. 250. 

N.Y.—In re Kavanagh, 232 N.Y.S. 
308, 311, 133 Misc. 399. 

6. N.Y,—In re Steimes* Estate, 270 
N.Y.S. 339, 340, 341, 150 Misc. 279. 

7- N.Y.—Farrell v. New York Even¬ 
ing Post, 3 N.Y.S.2d 1018, 1021, 
167 Misc. 412. 

8. Can.—^Montreal Tramways Co. v. 
Sequin, 52 CamS.C. 644, 657, 28 
Dom.L.B. 494. 

9. Was.—^Duffies v. Duffies, 45 N.W. , 
522, 524, 76 Was. 374, 20 Am.S.R. 
79, 8 L.R.A. 420. 

48 C.J. p 1047 note 31. 

la Md.—^Baltimore Third Nat. Bank 
V. Boyd, 44 Md. 47, 53. 22 AnuR. 
35. 

11. Colo.—Colorado Sav. Bank v. 
Evans, 56 P. 981, 984, 12 Colo.App. 
334. 

48 C.J. p 1047 note 34. 
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employed to denote a class of investments in con¬ 
trast with investments in real estate or real securi¬ 
ties. The bond or note of an individual or a corpora¬ 
tion is a personal security, and so are bonds issued 
by railroad and other utility corporations, whether 
or not secured by mortgages on their franchises and 

land.i^ 

Personal service or Personal services. The term- 
^‘personal service” indicat-es that an act done for 
the benefit of another is done personally by a par¬ 
ticular individual.13 ^Tersonal services” mean serv¬ 
ices performed by the individual himselfi^ or by a 
chosen individual.^s 

Personal service of notice is discussed in Notice 
§ 18, and personal service of process is treated in 
the C.J.S. title Process §§ 26-42, also 50 C.J. p 468 
note 8~p 490 note 62. 

Personal transaction. The doing or performing 
of some business between parties^® or the manage¬ 
ment of any affair ^ term which describes the 
whole of the negotiation or treaty, between the orig¬ 


inal parties to it, out of which the cause of action 
arose.is In general, the term may be said to have 
reference to some business or negotiations between 
two or more persons.A broad and liberal inter¬ 
pretation is given to the words.20 They do not mean 
“private,” as a transaction may be none the less a 
“personal” one because a third person is present. 

The term ^'personal transaction” is employed in 
various statutes relating to the competency of wit¬ 
nesses in actions where one of the parties to a trans¬ 
action is deceased, and such statutes are discussed 
in the C.J.S. title Witnesses § 215, also 70 C.J. p 304 
note 69-p 306 note 92. 

Personal wrong. An invasion of a personal 
right ;2- a wrong against a person as opposed to in¬ 
juries to real property.^s 

Other phrases employing the word are set out in 
the note, 24 and for additional phrases as to which 
more recent adjudications have not been found see 
48 C.J. p 1048 note 55-p 1049 note 89. 


12. Pa.—^In re Maroney’s Estate, 
166 A. 914, 915, 311 Pa. 336. 

13. Utah.—Creameries of America 

V. Industrial Commission, 102 P. 
2d 300, 304, 98 Utah 571. 

Wash.—Skrivanich v. Davis, 186 P. 

2d 364, 370, 29 Wash.2d 150. 

14- Cal.—^Iievitt v. Faber, 64 P.2d 
498, 500, 20 Cal.App.2d, Supp., 75S. 
15. R.I.—^Mount Pleasant Cab Co. v. 
Rhode Island Unemployment Com¬ 
pensation Bd., 53 A.2d 485, 489, 73 

R. I. 7. 

le. S.D.—^Hanson v. Peisler, 207 N. 

W. 449. 450, 49 S.b. 442. 

48 C.J. p 1048 note 45. 

17- Iowa.—^Denning v. Butcher, 59 
N.W. 69, 71, 91 Iowa 425. 

18- N.C.—Cheatham v. Bobbitt, 24 

S. E. 13. 14, 118 N.C. 343. 

S.D.—Hanson v. Peisler, 207 N.W, 
449, 450, 49 S.D. 442. 

19. Iowa,—^Martin v. Shannon, 60 N. 
W. 645, 92 Iowa 374. 

48 C.J. P 1048 note 48. 

20. U.S.—McBride v. Elirkpatrick, 
D.C.W.Va., 207 F. 893, 894. 

48 C.J. p 1048 note 49. 

21. N.Y.—^Byerer v. Smith, 66 N,T. 
S- 968, 970. 55 App.Div. 405—How¬ 
ell V. Taylor, 11 Hun 214, 215. 

22. Mich.—People v. Quanstrom, 53 
ISr.W. 165, 166, 93 Mich. 254, 17 
D.R.A. 723. 

48 aJ. P 1048 note 52. 

23. Can.—^Montreal Tramways Co. 
V. Sequin, 52 Can-S.C. 644, 657, 28 
Dom.L.R. 494. 

24. Phrases 

(1) ^‘Personal act” see 1 C.J.S. p 
923 3iote 80.1« 


(2) "Personal action” defined see 
Actions § 1 a (17). 

(3) "Personal contract” see Con¬ 
tracts § 10. 

(4) "Personal co^’enants'* see in¬ 
dex to title Covenants. 

(5) "Personal credibility” as ap¬ 
plied to a witness see the C.J.S. ti¬ 
tle Witnesses § 466, also 48 C.J. p 

1045 note 96. 

(6) "Personal earnings” see 28 C. 
J.S. p 613 note 5. 

(7) ‘^Personal effects” generally 
see 28 C.J.S. p 837 note 58-p 838 
note 61, and as used in testamen¬ 
tary dispositions of property see the 
C.J.S. title Wills § 778, also 48 C.J. p 

1046 notes 7, 8- 

(8) "Personal estate” see the C.J. 
S. title Property § 8, also 48 C.J. p 
1046 notes 9-16 and 50 C.J. p 759 
notes 7-10. 

(9> "Personal franchise” see 37 C. 
J.S. p 140 note 18. 

(10) "Personal freight” see 37 C, 
J.S. p 1377 note 32. 

(11) "Personal goods” see 38 C.J.S. 
p 947 notes 55-58. 

(12) "Personal holding company” 
see Internal Revenue § 381. 

(13) "Personal immunity” see 42 
C.J.S. p 397 note 91. 

(14) "Personal indignities” as 
ground for divorce see Divorce § 44. 

(15) '^Personal injury” see 43 C. 
J.S. p 1115 note 14-p 1117 note 38. 

(16) "Personal judgment” see the 
Index to the title Judgments. 

(17) "Personal mortgage” as a 
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form of chattel mortgage see Chat¬ 
tel Mortgages § 1, 

(18) "Personal presence;” it in¬ 
cludes corporeal extension within 
the sphere of sense perception,— 
People V. Esposito, 194 N.T.S. 326, 
332, IIS Misc, 867. 

(19) "Personal remedy;” seeking 
redress of a party who indicts a 
wrong as opposed to seeking redress 
by and through the intervention of 
a court.—^People v. Horan, 86 P. 263, 
34 Colo. 336, 114 Am.S.R. 163—Dis¬ 
tinguished from "legal remedy” see 
Actions § 3 a (5). 

(20) "Personal representatii^e” see 
Executors and Administrators 5 3 b. 

(21) "Personal service corpora¬ 
tion” see index to title Internal Rev¬ 
enue. 

(22) "Personal servitude;” a con¬ 
dition which consists in the subjec¬ 
tion of one person to another.—U. 
S. V. McClellan. D.C.Ga., 127 P. 971, 
976—48 C.J. p 1047 note 36. 

(23) "Personal statute” defined 
and distinguished from "real stat¬ 
ute” see the C.J.S. title Statutes § 
1, also 48 C.J. P 1047 note 39 £a]. 
and 59 C.J. p 522 note 30 [a]. 

(24) "Personal things;” the usual 
and ordinary meaning of the term is 
as including goods and items of 
property having a more or less in¬ 
timate relation to the person of the 
possessor, and household things and 
furniture are frequently meant to be 
: included.—In re O'Brien's Estate, 280 

ISr.Y.S, 679. 681, 165 Misc. 803. 

(25) '*Personal tort” see the C.J,S. 
title Torts § 1, also 62 CJ.J. p 1090 
note 10 £c3. 



70 C.J.S. 


PERSONALIA PERSONAM SEQVVNTVR—PERSE ABE 


PERSONALIA. PERSONAM SEQirUNTirR. See 
48 C.J.S. p 1049 note L 

PERSONALIS AOTIO MORITUE CUM PERSONA. 
See 1 C.J.S. p 1422 note 2. 

PERSONALITY. An individual quality and posses¬ 
sion wMch, like friendship, rests on individuality. 
It is that quality or assenablage of qualities which 
make a person what he is, as distinct from other per¬ 
sons; it is magnetic personal charm; individuality 
existing in itself. It is a personal trait, incapable 
of transfer, and follows the person. It is, in that 

sense, irreplaceable.25 

PERSONALLY. An adverb,-® which may, and often 
■does, mean in person, or '^in propria persona,” al¬ 
though this is not its necessary and only meaning.27 
It is defined as meaning in a personal manner;2S in 
proper person; not through an agent; individual¬ 
ly done in person; without the intervention of 
another; engaged or present in person;30 involving 
the actual actions or presence of the person him¬ 
self, as opposed to that of a deputy or representa- 
tive.31 The word normally implies that the activi¬ 
ties are performed in person, not by representative 

^r substitute.32 

The word "personally'^ is employed in statutes re- 
•quiring the officer taking an acknowledgment to 
•state in his certificate that the person appearing was 


personally known to him, and is discussed in this 
connection in Acknowledgments § 93. 

PERSONALTY. See the C.J.S. title Property § 8, 
also 50 C.J. p 759 notes 11-19. 

PERSONATE. To assume the character of; play 
the part of; pass for; impersonate.^^ 

PERSONERO. In Spanish law, an agent or at- 
torney.^^ 

PERSONNEL. The body of persons employed in 

some public service.^^ 

PERSPIOUA VERA NON SUNT PROBANDA. See 
48 C.J. p 1050 note 40. 

PERSUADE. To argue or reason into a certain be¬ 
lief or course of conduct 6 to induce to pre¬ 
vail on by argument, advice, expostulations, or rea¬ 
sons;^® to bring oneself or another to belief, cer¬ 
tainty, or conviction;39 to bring the will of another 
to a desired decision by some influence exerted on 
it short of compulsion;^® to incline the will;^l to 
win over^3 by an appeal to one's reason and feelings, 
as into doing or believing something.43 Also, to use 
persuasion on; to plead with; urge;^^ urge the 
acceptance or practice of commend by exposition, 
argument, or demonstration;^® to advise; to coun- 


;25. IT.Y.—^Frederick Bros. Artists 
Corp. Y. Yates, 61 K.Y.S.2d 478, 482, 
186 Misc. 871. 

personality of a particiilar 
-IngiYidnal may create an emotional 
response in another which will not 
have that effect in the case of a 
different person; such personality 
and emotional response may be re¬ 
flected in ability to obtain approach, 
.audiences, preference and favorable 
consideration, through establishing- 
friendships and valuable and lasting 
business and social contacts which 
, another cannot secure.”—^Frederick 
Bros. Artists Corp. v. Yates, supra. 

.26. TJ.S,—^In re Nicholson, D.C.S.C,, 
36 F.Supp, 308, 311. 

.27. Va.—Tilton v. Herman, 64 S.B. 

351, 353, 109 Va. 503. 

48 C.J. p 1049 note 6. 

;28. Va.—Tilton v. Herman, supra. 

Phrases employing the word ”per- 
.sonally” and as to which more re- 
-cent adjudications have not been 
found see 48 C.J. P 1049 notes 8-19. 

29. U.S.—In re Nicholson, D.C.S.C., 
36 F.Supp, 308, 311. 

30. U.S.—^In re Nicholson, supra. 
,31. tr.S.—In re Nicholson, supra. 

.r32. U.S.—Benitez v. Bank of Nova 


Scotia, C.C.A.Puerto Kico, 125 F. 
2d 523, 528. 

33. Idaho.—^In re Matthews, 62 P. 
2d 678, 580, 57 Idaho 75, 111 A.L. 
R. 13. 

34. Escriche Diccionario. 

35. Ariz.—^Hernandez v. Frohmiller, 
204 P.2d 854, 860, 68 Ariz. 242. 

36. U.S.—U. S. V. New York Cent. & 
H. R. R. Co., D.C.N.Y., 232 F. 179, 
183. 

Similarly expressed 

To argue into an opinion or pro¬ 
cedure,—^La Page v. U. S., C.C.A- 
Minn., 146 F.2d 536. 538, 156 A.L,R. 
965. 

37. U.S.—U. S. V. New York Cent. & 
H. R. R. Co., D.C.N.Y., 232 F. 179, 
183. 

Phrases as to which more recent 
adjudications have not been found 
see 48 O.J. p 1050 notes 58—61, 

38. Ala,—^Wilson v. State, 38 Ala. 
411, 413. 

Similarly defined 

(1) To prevail on by demonstra¬ 
tion, exposition, argument, entreaty, 
etc.—U. S. V. New York Cent. & H. 
R. R. Co., D.C.N.Y., 232 F. 179, 183. 

(2) To induce by argument, en¬ 
treaty, or expostulation into a deter¬ 
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mination, decision, conclusion, be¬ 
lief, or the like.—^La Page v. U. S., 
C.C.A.Minn., 146 F.2d 536, 538, 156 
A.Li.R. 965. 

(3) To bring about, by argument 
and persuasion, -the doing, practic¬ 
ing, or believing of.—^La Page v. U. 
S-, supra. 

39. U.S.—Page v. U. S., supra. 

40. Ohio.—Iron Molders* Union v. 
I. & E. Greenwald Co., 4 Ohio N. 
P.,N.S., 161, ISO, 183. 

41. Ala.—Wilson v. State, 38 Ala. 
411, 413. 

42. U.S.—U. S. V. New York Cent. 
& H. R. R. Co., B.C.N.Y., 232 F. 
179, 183. 

43. U.S.—La Page v. U. S., C.C.A. 
Minn., 146 F.2d 536, 538, 156 A.L. 
R, 965. 

44. U.S.—^La Page v. U. S., supra. 

45. U.S.—U. S. V. New York Cent. 
& H. R. R. Co., D.C.N.Y., 232 P. 
179, 183. 

46. U.S.—U. S. V. New York Cent. 
& H, R. R. Co., supra. 

Similarly defined 

To commend, recommend, counsel, 
or advise something to be done or 
proposed for belief.—La Page v. U. 
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seL^"^ The word conveys the idea of a completed act, 
of succeeding in what is attempted,and has been 
construed to mean to carry a persuasion into effect.^^ 

^^ersuade” has been held synonymous with “en¬ 
tice” see 30 C.J.S. p 263 note 30, and ^^induce” see 
42 C.J.S. p 1370 note 45, and has been distinguished 
from “advise” see 2 C.J.S. p 893 note 89, and “solic- 
it.”50 

“Persuading” may imply the completed aet,5i and 
has been held synonjunous with “inducing” see 42 
C.J.S. p 1370 note 50. 

“Persuaded” has been held to be synonymous with 
“corralled” see 20 C.J.S. p 236 note 33. 

PERSTJASION*. Act of persuading, influencing or 
winning over the mind or will to some conclusion, 
determination, or course of action.^^ 

It has been distinguished from “coercion” see 14 
C.J.S. p 1308 note 61, and from “solicitation.”53 

In religious affairs^ a creed or belief, hence a sect 
or party adhering to a creed or system of opin¬ 
ions.®^ In this sense, “persuasion” has been held 
equivalent to, or synonjunous with, “denomination” 
see 26 C.J.S. p 712 note 58, and “sect.”®® 

PERTAIN'. To belong or pertain^ whether by right 
of nature, appointment, or custom;®® to relate, as 
’^^things pertaining to life.”®? It is synonymous with 
“relate.”®® 

Pertaining, The word “pertaining^^ is defined as 
meaning to belong to, to be dependent on; to have 
connection with something.®® It is sometimes used 


to include the relationship of an appurtenance.®® 

PERTENEKTCIA, In Spanish law, a right or share 
in something'; that which is accessorj* to something 
else.®^ The word is employed to denote the quantity 
of land which the discoverer of a new mine may 
acquire round about it, a square of two hundred 
varas, or five hundred and fifty feet.®- 

PERTHES’ DISEASE. See 27 C.J.S. p 145 note 
32.1. 

PERTICULEl, A word supposed to mean regular 
or straight, in the same sense as those adjectives 
are sometimes applied to one wing of a political par¬ 
ty in distinction, from those who have seceded from 
the regular organization.®® 

PERTINENCY. Eelevancy.®^ 

PERTINENT. Relevant.®® 

It has been contrasted with “impertinent” see 42 
C.J.S. p 403 note 89, and has been held synonymous 
with “material” see 57 C.J.S. p 451 note 67. 

PERTINBNTE. In Spanish law, pertinent, rele¬ 
vant, material®® 

PERUSAL. A careful reading.®? ^Terusal” has 
been distingaished from “inspection” see 44 C.J.S. 
p 396 note 18. 

PERVEB^E. Turned the wrong w^ay, not right; 
distorted from the right; turned away or deviating 
from what is riglit, proper, correct, etc.®® 


S., C.C.A.Minn., 146 F.2d 536, 538, 
156 A.L.B. 965. 

47. U.S.—^XJ. S. V. New Torfc Cent. 
& H. R. B. Co., I>.C.N.Y., 232 F. 
179, 183. 

48. IJ.S,—IJ. S. V. New York Cent. 
«& H. B. R. Co., supra. 

48 C.Jv p 1050 note 56. 

49. Pa.—^Respublica v. Bay, 3 
Yeates 65, 66. 

50. U.S.—TJ. S. V. New York Cent. 
& H. R. R. Co.* D.C.N.Y., 232 F. 
179, 183, 184. 

■48 C.J. p 1050 note 67. 

SI- U.S.-—U. S. V. New York Cent. 
& H. B, R. Co., supra. 

S2. U.S.—U. S. V. New York Cent 
& H. B. R. Co., 3D,G.N.Y.^ 232 F. 
179, 183. 

48 a J. p 1050 note 63. 
pnrases 

(1) p^u^iorr see 52 

J.S, p 1031 notes 41-43. 

<2) '*Persaiusion ,aiid proam^s of 


marriag^e.''—Wilson v. State, 58 <3a, 
328, 330. 

53. U.S.—^U. S. V. New York: Cent. 
& H. R. R, Co., D.C.N.Y., 232 F. 
179, 183. 

54. N.H.—Hale v. Everett, 63 N.H. 
9, 62, 16 Ain.R. 82. 

55. N.H.—Muzzy v. Wilkins, Smith, 

pp. 1, 21. 

56. N.M.—Cburcli of the Holy FsLlth 
V. State Tax Commission, 48 P.2d 
777, 779, 39 N.M. 403. 

48 C J. P 1050 note 71. 

57. N.M.—Church of the Holy Faith 
V. State Tax Commission, suiprst. 

48 ax p 1050 note 73. 

58. N.Y.—^Van Schaick v. JiCarinelli, 
276 N.Y.S, 241, 243 App.Eiv. 7. 

59. Mo.—State ex rel. Sedalia Wa¬ 
ter Co, V. Harnsherger, 14 6.W'.2d 
554, 557. 822 Mo. 94. 

^iPerfealnlBg to^ has been held to 

he synonymous with **relatingr/* suui 
hroaid^ and more comprehensive 
—State ex rel Keller 
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V. Forney. 141 N.E. 16. 17, 108 Ohio 
St. 467. 

Other lOirases employing the word 
“pertaining** and as to which more 
recent adjudications have not been 
found see 48 C.J. p 1050 note 75 [aj. 

60- Mo.—State V, Hamsberger, 14 
S.W.2d 564, 567, 322 Mo. 94, 

61- Escriche Biccionario. 

68. U.S.—Castillero v. U. S., Cah, 
2 Black 17, 168, 17 L-Ed. 360. 

68- Me.—^Hamlin v. Perticular Bap¬ 
tist Meeting House, 69 A. 315, 317, 
103 Me. 343. 

64. N.Y.—Matter of Smith, 142 N. 
Y.S. 151, 155. 80 Misc. 628. 

65. N.Y.—See Matter of Smith, su- 
i pra. 

48 0.x p 1051 note 83. 

“Pertinent hypothesis** see 42 C.J.S. 

p 370 note 98, 

16 S. Escriche Biccionario. 

67- Webster New Int-B. 

; ea. Wis.—Crodfrey v. Godfrey, 106 
! K,W. 814. 819, 12? WlS. 47, 
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^OPerverse” lias been used as the equivalent of 
“obstinate in the wrong; not disposed to be set 
right.”^^ 

Perverse verdicts are treated in the C.J.S. title 
Trial § 485, also 48 C. J. p 1051 notes 99-6. 

PERVEESITY. A term which suggests a state of 
being moved consciously or unconsciously, most gen¬ 
erally the former, to look at things from a wrong 
standpoint.'3'O 

PERYOLVAT. As the first word of a maxim as to 
which there have been no recent applications see 48 
C.J. p 1051 note 12. 

PESCA. In Spanish law, the right or easement of 
fishery.'^i 

PESO. The Spanish dollar; also, a modem coin 
of various American countries.'^^ 

'OPeso” has been compared with “dollar’' see 27 
C.J.S. p 1316 note 90. 

PESOS Y MEDIDAS. In Spanish law, weights and 
measures."^^ 

PESPLAinrS. Flatfeet.74 

PESQXJISA. In Spanish law, the judicial investiga¬ 
tion of a crime and its author.'^ ^ 

PESQUISIDOR. In Spanish law, the judicial in¬ 
vestigator of crime.'^^ 

PESSENEIDE. A Turkish word which signifies 
“warranted" or “approved.”'^’^ 


PEST. As employed in connection with agriculture 
see Agriculture § 31. 

PESTHOUSE. The power of a municipal corpora¬ 
tion to establish a pesthouse is treated in Hospitals 
§ 4. As a nuisance see ITuisances § 52. 

PETICIOH. In Spanish law, the petition or first 
pleading in a cause.'^^ 

PETIT. In common parlance, anything petty or 
small.79 Employed in a statute for the purpose of 
defining a crime, it means an ofiense of less gravity 
than a felony. 

Phrases employing the word are set out in the 
note.Sl 

PETITION. 

As a noun the word “petition" has been broadly 
defined to mean a prayer,a supplication, an en¬ 
treaty an appeal, a request to act;^^ and, more 
particularly, a solemn or formal supplication, as one 
addressed to the Supreme Being or to a superior 
rank, or to a superior power;85 a request, or sup¬ 
plication, from an inferior to a superior, or to a 
legislative or other body soliciting some favor, right, 

grant, or merey.86 

In a more restricted sense the term means a re¬ 
quest in writing;87 a written address;88 a formal 
written request to some official or body having au¬ 
thority to grant it;89 a formal written request or 
prayer for a certain thing to he done;89 an instru¬ 
ment of writing or printing, containing a prayer 
from the person presenting it, called the “petition¬ 


ed. Minn.—^Ferraro v. Taylor, 265 
K.W. 829, 833, 197 Minn. 5. 

70. Wis.—Godfrey v, Godfrey, 106 
K.W. 814, 819, 127 Wis. 47. 

“Sexual perversity*" see the C.XS. ti¬ 
tle Sodomy § 1. 

71. Escriche Dicoionario. 

*0?esoa en el inair?' sea fishing.— 
Escriche Diccionario; Suplomento. 

72. Century D. 

48 C.J. p 1051 note 16. 

OThe IffexicaxL peso at one time had 
a value of forty-eight or forty-nine 
cents in American money.—McWhor¬ 
ter V. State, 65 S.W.2d 1101, 1102, 
123 Tex.Cr. 71. 

73- Escriche Diccionario. 

74. N.T.—Carey v. Morton, 79 N.E. 
2d 442. 447, 297 N.Y. 361. 

75. Escriche Diccionario. 

76. Escriche Diccionario, 

77- N.T,—Coats v. Shepard, 3 N.Y. 
Leg.Obs. 404, 405. 

78- Escriche Diccionario. i 


Peticion de herencia 

An heir*s proceeding to collect the 
property of the estate.—^Escriche 
Diccionario. 

79. Cal.—^People v. Sprado, 237 P. 
1,087, 1089, 72 Cal.App, 582. 

80. Cal.—^People v, Sprado, supra. 

81. Phrases 

(1) “Petit jury** see Juries § 2. 

(2) “Petit larceny** see Larceny 
§ 60 a. 

(3) “Petit mal** see Insane Per¬ 
sons § 2 d. 

<4) “Petit treason** see the C.J.S. 
title Treason. § 1, also 63 C.J. p 814 
notes 4-6. 

82- U.S.—Tex-O-Kan Flour Mills v. 

U, S., D.CTex., 49 F.Supp. 516, 520. 
N.D.—^Endersoh v. Hildenbrand, 204 
N.W. 356, 362, 52 N.D. 533. 

83. N.D.—^Enderson v. Hildenbrand, 
supra. 

84. U.S.—^Tex-O-Kan Flour Mills v. 
U. S., D.C.Tex., 49 F.Supp. 516, 620. 
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85. N.D.—Enderson v. Hildenbrand,. 
204 N.W. 356, 362, 52 N.D. 533. 

86. N.D.—^Enderson v. Hildenbrand,. 
supra. 

87. Or.—^Penstermacher v. State, 25- 
P. 142, 143, 19 Or. 604. 

88. U.S.—Albright v. Baltimore & 
O. R. Co., D.C.N.T., 22 P.2d 832,. 
834. 

89- U.S.—^Tex-O-Kan Flour Mills v, 
U. S., D.C.Tex., 49 F.Supp. 516,. 
521. 

Kan.—State ex rel. Jackson v. School 
Dist. No. 2, 34 P.2d 102, 104, 140* 
Kan. 171. 

N.G.—States' Rights Democratic 
Party v. State Bd. of Elections, 49 
S.E.2d 379, 384, 229 N.C. 179. 

N.D.—Schumacher v. Byrne, 237 N. 

W. 741, 745, 61 N.D. 220. 

Wis.—State ex rel. Kunz v. Wendt,. 
273 N.W. 72, 74, 225 Wis. 10. 

90. Ky.—^Berning v. Berning, 76 S- 
W.2d 356, 356, 255 Ky. 699. 

48 C.J. p 1052 note 28, 
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er,” to the body or person to whom it is presented, 
for the redress of some wron^, or the grant of some 
favor, which the latter has the right to give;^^ a 
written application requesting the granting of some 
benefit or privilege, the performance of some duty or 
doing some desired act,®^ The term is sometimes 
employed to designate the completed document con¬ 
taining the petitioner’s request or demand, the 
names of the signers thereto, their residences, dates 
of signing, and the verification of the one who cir¬ 
culated the docnment.ss 

Many of the definitions indicate that a petition 
must be an instrument in writings^ and that it must 
be signed by the petitioner,^ ^ and, moreover, that it 
must be voluntarily signed, for otherwise the peti¬ 
tioner cannot be in the attitude of making a re¬ 
quest.^® However, it has also been held that a peti¬ 
tion is a request or application in writing or print¬ 
ing, or it may be a verbal request or application.^'^ 

^Tetition” has been distinguished from ^^certifi- 
eate” see 14 C.J.S. p 112 note 76.2. 

In law the meaning of the word ''petition’^ is in 
nowise different from the meaning of the term in 
ordinary usage as stated in Pleading § 63 where ‘^pe¬ 
tition” is defined as a pleading. As a pleading in 
equitable actions generally see the index to the title 
Equity, as a pleading in federal Jurisdictions see 
Federal Courts § 128 b, and as a pleading in admiral¬ 
ty suits see the index to the title Admiralty. 

The constitutional guaranty of the right of peti¬ 
tion is treated in Constitutional Law § 214. For 
-other specific references consult the Descriptive- 
Word Index. 


Phrases employing the word are set out in the 

note.^S 

PETITIONER. See Parties § 1. 

PETITIO PBINCrPII. In logic, begging the ques¬ 
tion, which is the taking of a thing for true or for 
granted, and drawing conclusions from it as such, 
when it is really dubious, perhaps false, or at least 
should be proved, before any inferences ought to be 
drawn from it.^^ 

PETITORIO. La Spanish law, a petitory, involving 
title; opposed to “posesorio” which involves only 
possession,^ 

PETITORY ACTION OR SUIT. See Actions § 1 f 
(IS); Admiralty § 56; and the C.J.S. title Real Ac¬ 
tions § 20 et seq, also 52 C.J. p 1169 note 62-p 1170 
note 63. 

PETROLATUM, A neutral unctuous substance, 
without taste or odor, derived from petroleiun by 
distilling off the lighter portions and purifying the 
residue.2 Primarily, a pharmaceutical product de¬ 
rived from petroleum by a process of distillation.^ 

PETROLEUM. See Mines and Minerals § 2 b (4) 

(c). 

PETTIFOGIrER. A lawyer who deals in petty cas¬ 
es; an inferior lawyer; an attorney whose methods 
are mean and tricky; a tyro; an incompetent or 
quack practitioner.^ 

Peiiifogging shyster. A term applied to un- 


ai, U.S.—Tex-O-0K!an Flour Mills v. 

XT. S., D.C.Tex., 49 F.Supp. 616, 521. 
48 €.J. P 1052 note 29. 

92. Ill.—^People v. Community High 
School Dist. No. 408, B<a. of Educa¬ 
tion, 140 N.E. 22, 24, 308 Ill. 578. 

93. Wis.—State ex rel. Kunz v. 
Wendt, 273 N.W, 72, 74, 235 Wis. 
10 . 

94. XJ.S.—^Albright v. Baltimore & 
O. B. Co., D.C.N.Y., 22 F.2d 832, 
834 —Tex-O-Kan Flour Mills v. U. 
S., B.C-Tex., 49 F.Supp. 516, 521. 

Wan -—State ex rel, Jackson v. School 
Dist. No. 2, 34 P.2d 102, 104, 140 
Kan. 171. 

Ky.—Berning v. Berning, 76 S.W.2d 
355. 356, 255 Ky. €99. 

N.B.—Schumacher v. Byrne^ 237 N. 

W. 741, 744, 61 N.I>. 220. 

Or,—^Fenstermacher v. State, 2$ P. 

142, 143, 19 Or. 504. 

Wis.—State ex rel. Kunz v. Wendt, 
237 N.W. 72, 74, 225 Wis. 10. 

48 C.J. p 1052 notes 28, 29, 3$. 


95. Ky.—^Berning v. Berning, 76 S. 
W.2d 355, 356. 255 Ky. 699. 

N.D,—Schumacher v. Byrne, 237 K. 
W. 741, 745, 61 N.D. 220. 

96. Ky.—^Berning v. Berning, 75 S. 
W.3d 355, 356, 255 Ky. 699—Davis 
V. Henderson. 104 S.W. 1009, 1010, 
31 Ky.L«. 1252. 

97* Ill.—^Benton Coal Min. Co. v. 
Industrial Comma., 151 N.E. 520, 
523, 321 Ill. 208. 

98. Phrases 

(1) *"Cross petition*’ see Equity § 
370; Pleading § 167; and the C.J.S. 
title Set-ofC and Counterclaim §§ 7, 
10. also 57 C.J. p 367 and 17 C.J. p 
385 note 29. 

(2) “Petition of right;” in English 
law, a proceeding in chancery by 
which a subject may recover prop¬ 
erty in the possession of the king.-— 
Black HD.—48 C.J. p 1053 notes 41, 
42. 

(3> ‘‘Petition of rights;*’ a par¬ 
liamentary declaration of the liber¬ 
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ties of the people, assented to by 
Charles I. in 1629.—^Black HD. 

99. Black HD. 

48 aJ. p 1053 note 43. 

Sixoilarly expressed 

A supposition of what is not 
granted.—Case upon Statute for 
Distribution, Wythe. Va, pp 302, 
309. 

1. Escriche Diccionario. 

2. U.S.—^Fife V. Bright, Cust.&Pat. 
App., 146 F.2d 293, 298. 

Otherwise described 

“Petrolatum** in ordinary usage 
refers to an intermediate product 
made from petroleum residuums 
which includes amorphous waxes 
and a substantial proportion of oil. 
—Sutherland Paper Co. v. Grant Pa¬ 
per Box Co., D.C,Pa., 82 F.Supp. 250, 
251. 

3. D.S.—Fife V. Bright, Oust & Pat. 
App., 146 F.2d 293, 298. 

4. 1,3-—Kennedy v. Item Co., 34 
So.Sd 886, 891, 313 I-a. 342. 
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scrapnlous legal practitioners who disgrace their 
profession by doing mean worh, and resort to 
sharp practice to do it.5 

PETTIFOGG-ERY, Practices in the court room hj 
a lawyer, which are unprofessional and unworthy 
of an officer of the law charged, as is the lawyer, 
with the duty of aiding in the administration of jus¬ 
tice.® 

PETTY. Small, minor, of less or inconsiderable im¬ 
portance. The English form of the word “petit,” 
and sometimes used instead of that word in various 
compHJunds.7 

PEWS. Inclosed seats in churches.® The term 
seems to have had its origin in the Dutch “puye” and 
to denote a seat inclosed in a religious edifice.^ 

PEWTER. An alloy of lead and tin.io 

peyote, a species of cactus, sometimes called 
“pellote,” botanieally known as Lophophora Wil- 
liamsii;^^ the mescal cactus, although the term is 
applied to any other cacti of the genus Lrophophora; 
also a stimulant drug made from mescal buttons.12 

The regulation of the use of peyote as within the 
legislative power is treated in Poisons § 2. 

PBA.GOOYTE. Any leucocyte that shows special 
activity in ingesting and destro 3 dng, by a process of 


intracellular digestion, waste and harmful material, 
bacteria, etc., in the blood or tissues of the body;^® 
any cell that destroys micro-organisms or harmful 
cells by enveloping and absorbing them.^^ 

PHALANGE or PHALANX. ^Thalange” and “pha¬ 
lanx” are synonymous and used interchangeably in 
the decisions of the various courts, the latter term 
seemingly preferred by lexicographers.^® 

In vertebrates, one of the digital bones of the 
hand or foot beyond the metacarpus or metatar¬ 
sus a digital internode, succeeding the metacar¬ 
pal or metatarsal bones, collectively constituting the 
skeleton of the third and distal segment of the hand 
or footji'^ one of the bones of the fingers or toes.^® 

“Phalangeo-metacaipal” or “metacarpo-phalange- 
al” joints are terms used to designate the proximal 
joints, the joints between the metacarpal bones 
and the first three phalanges of each finger.^® 

PHALARIS. A grass cultivated principally for the 
seeds which are used as bird food.^O 

PHARlJffAOEHTICAK See Druggists § 1 i 

PHARMACIST. See Druggists § 1 b. 

PHARMACOLOGY. See Druggists § L 

PHARMACY. A pharmacy is a place where medi- 


5. Mich.—^Bailey v. Kalamazoo Pub. 
Co., 40 Mich. 251, 256. 

6. S.D.—State v. Kaufmann, 118 N. 
W. 337, 339. 22 S.D. 433. 

7. Black L.D. 

Plirases 

<1) “Petty-bag office'' see 67 C.J.S. 
p 90 note 81. Distinguished from 
•'hanaper office" see 39 C,J.S, p 768 
note 12. 

(2) “Petty chapman" see 14 C.J.S. 
p 398 note 39. 

(3) “Petty constable" see 15 C.J.S. 
p 1166 note 12. 

C4) “Petty offenses" see Criminal 
Daw § 1 b. 

(5) “Petit misdemeanor" see Crim¬ 
inal Daw § 7. 

8. Vt.—O’Hear v. De Goesbriand, 
33 Vt. 593, 606, 80 Am.D. 653. 

48 C.J. p 1053 note 74. 

Estate, interest, and rights of a 
pewholder in general see the C.J. 
S. title Religious Societies § 81, 
also 54 C.J. p 83 note 5-p 84 note 
32. 

9. N.Y.—^Diamond v. Art Contract¬ 
ing Co., 262 N.Y.S. 471, 473, 147 
Misc. 88- 


ID Mont,—State v. Big Sheep, 243 

P. 1067, 1068, 75 Mont. 2X9. 

12, Webster New Int.D. 

Peyote meeting 

Indians have a religious ceremony 
called a “peyote meeting." This is 
an old traditional ceremony. It is 
called on the birthday of him for 
whom the meeting is being held. 
The purpose of the meeting is to 
pray for such person, beseeching 
God to make a useful man of him, 
in the belief that such prayers will 
be answ'ered and the person will 
grow up to be a useful man. The 
meeting is an all-nigh't ceremony. 
The people gather from the sur¬ 
rounding countryside, tents are 
erected, and food is provided, and in 
the course of the meeting prayers 
are offered by many persons, and a 
ritualistic ceremony is carried on- 
As part of the ceremony, holy tobac¬ 
co is smoked. This tradition comes 
down from the early days of the 
smoking of the pipe of peace be¬ 
tween Indians and white men. Dur¬ 
ing these ceremonies it is customary 
for the husband and wife to sit to¬ 
gether and partake of this sacra¬ 
ment, and when a man and woman 
partake of it together the people 
look on them as man and wife. As 
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part of the ceremony they eat 
peyote and also burn cedar and make 
a burnt offering of it and ask God 
to bless them.—Seber v. Thomas, C- 
C.A.Okl., 108 F.2d 856, 858. 

13. Webster New Int-D. 

14L Idaho.—^Brown v. St. Joseph 
Dead Co., 87 P.2d 1000, 1004, 60 
Idaho 49. 

15. Pa.—^Vince v. Allegheny Pitts¬ 
burgh Coal Co., 33 A.2d 788, 789, 
153 Pa.Super. 333. 

16. Pa.—Vince v. Allegheny Pitts¬ 
burgh Coal Co., supra. 

48 C.J. p 1054 note 77. 

17. N.Y.—^Forbes v. Evening Mail, 
185 N.T.S. 592, 194 App.Div. 563. 

18- N.T.—Forbes v. Evening Mail, 
supra. 

Pa.—Vince v. Allegheny Pittsburgh 
Coal Co., 33 A.2d 788, 789, 153 Pa. 
Super. 333. 

19. Wash.—Cady v. Department of 
Xiabor and Industries, 162 P.2d 
813, 817, 23 Wash.2d 851. 

20l U.S.—Nordlinger v. XT. S., N.T., 
127 F. 683, 684, 62 C.C.A. 409. 

48 CJ’. p 1054 note 79. 


10- U.S.—U. S. V. Ullman, D.C.N.Y., 
28 F.Cas.No.16,593, 4 Ben. 547. 
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cines are compounded or dispenseda drug store; 
an apothecaiy sliop .22 

“Pharmacy” as an art or practice see Drugs § 

Id. 

PHENACETIIT. An acetyl derivative of paramido- 
phenetol, its chemical meaning being monoaeetyi- 
paramidophenetol, although it is sometimes called 

“acetphenetidin.”23 

PHENOL. Acidum carbolicum, phenyl alcohol, 
phenyl hydrate, phenic acid, carbolic acid, CeHs 
it is the chemical name for carbolic acid 
which ordinarily is found in the form of crystals,-^ 

PHENOMENAL. Pertaining to a phenomenom in 
appearance.26 

PHENOMENON. A term which sometimes denotes 
a remarkable or unusual appearance, whose cause is 
not obvious ;27 in a general sense, an appearance, 
anything visible, whatever is presented to the eye 
by observation or experiment, or whatever is discov¬ 
ered to exist. 2 8 

PHEZ. A beverage consisting of sweetened rnifer- 
mented loganberry juice intended to be diluted by 
the addition of water.^^ 

PHILANTHROPIC. The term “philanthropic” is 
not a technical word of art or a word which has 
been defined by statute or which has acquired a 
rigid meaning by judicial construction. It describes 
a field without established landmarks and it reflects 
the context in which it is used and it changes in 
color and scope accordingly.^® Often and ordinar¬ 


ily the word denotes a purpose to promote the wel¬ 
fare of mankind by works of charity, but some¬ 
times it is used in a broader sense to denote an un¬ 
selfish purpose to advance the common good in any 
form or manner.^i The term has been held almost, 
if not quite, synonymous with “charitable” see 14 C- 
J.S. p 407 note 46. 

PHILATELY. Stamp collecting.^s 

PHILIPPINES, BEPITBLIC OF THE. The Eepub- 
lic of the Philippines, the largest island group in 
the Malay Archipelago, was discovered by Magellan 
in 1521 and conquered by Spain in 1565. Following 
the Spanish-American War the islands were ceded 
to the United States by the Treaty of Paris, Decem¬ 
ber 10, 1898. On July 4, 1946, the independent Re¬ 
public of the Philippines was proclaimed in accord¬ 
ance with the Tydings-McDnffie Act passed by con¬ 
gress in 1934, providing for Philippine independ¬ 
ence in 1946.^3 The former status as a territory is 
treated in the C.J.S. title Territories §§ 11-13, also 
62 C.J. p 790 note 19-p 791 note 91. 

PHILOSOPHICAL. Relating or belonging to phil¬ 
osophy or philosophers; pertaining to or used in 
the study of natural philosophy.^ ^ 

PHUaOSOPHT. A term which has reference to the 
fundamental part of any science; to general prin¬ 
ciples connected with a science, but not forming 
part of it.35 It has been distinguished from “sci¬ 
ence.”^ ^ 

PHLEBITIS. Inflammation of the veins a con¬ 
dition which not infrequently results from an op- 


21 . lud.—Carroll Perfumers v. State, 
7 3^7.K2d 970, 972, 212 Ind, 445. 

Tex.— S&yes v. State, 25 S.W.2d 865, 
866, 114 Tex.Cr. 153. 

22. Ind.—Carroll Perfumers v. State, 
7 3Sr.E.2d 970, 972, 212 Ind, 445. 

23. IT.S.—^Dickerson v. Maure, C.C- 
Pa., 108 P: 233, 236. 

48 C.J, p 1054 note 96. 

24. Webster New Int-D. 

25. U.S.—Catalin Corporation of 
America v. Catalazuli Mtg. Co., D. 
C.N.T., 11 F.Supp. 603, 610. 

■Carbolic acid see 12 C,J.S. p 1142 
note 58. 

26. Del.—^Diamond State Iron Co. v. 
Giles, 11 A. 189, 197, 12 3Del. 657. 

27. I>el.—^Diamond State Iron Ca v. 
Giles, supra. 

28. Pel.—^Diamond State Iron Ca v. 
G^es, sup^a. 

23. D.S.—TJ. Sp v. Piiez Oo., dOA. 
Or., 106. 

^ N.Y.—^Westchester^ CJounty Soa 


for Prevention of Cnielty to Ani¬ 
mals V. Mengel, 54 N.E.2d, 329, 330, 

. 292 N:T. 121. 

31- N.T.—Westchester County Soc. 
for Prevention of Cruelty to Ani¬ 
mals V. Mengel, 41 N.Y.S.2d 605. 
610, 266 App.Div. 151. 

Phrases 

<1) "'Philanthropic purpose.”— 
Thorp V. Lund, 116 N.E. 946, 949, 
227 Mass. 474, Ann.Cas-1918B 1204— 
48 C.J. p 1054 note 4. 

(2) "'Philanthropic use.”—W e s t - 
Chester County Soc. for Prevention 
of Cruelty to Animals v, Mengel, 64 
N.E.2d 329, 331, 292 N.T. 121. 

32. Cal.—^American Philatelic Soa 
V. Glaiboume, 46 P.2d 135, 137, 3 
Cal.Sd 689. 

Judicial notice of philately see Evi¬ 
dence § 83. 

33. World Almanac, 1950. 
phrases 

<1> ^Philippine mahogany” see 54 
p 896 note 55. 
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(2) "Philippine scouts” see Army 
and Navy § 7. 

34. Century D. 

Phrases 

(1) “Philosophical anarchist” see 
3 C.XS. p 1062 note 21.1. 

(2) “Philosophical apparatus and 
instruments” see 44 C.J,S. p 418 
notes 3—7. 

(3) “Philosophical purposes,”— 
Rotch V. Emerson, lOS Hass, 431, 
432, 433—48 C.J. p 1055 note 12 £»}. 

35. tJ.S.—In re Massachusetts Gen. 
, Hospital, aC.Masa, 95 P. 973, 976. 

48 C.J. P 16S5 note 20. 

36w XJ.SL—IT. S. V. Massachusetts 
Gen, Hospital, Mass., 100 P. 932, 
937, 41 C.C.A. 114—In re Massa¬ 
chusetts Gen. Hospital, ClC.Mass., 
95 P, 973, 976, 


37- La.—Succession of Bldwell^ 27 
So. 281. 284, 286. 52 La,Ann. 744, 
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eration and simply means that a blood vessel has 
become obstraeted or occluded by virtue of a clot 
known as a thrombus.38 

PHLEGMASIA ALBA BOLENS. Milk leg, an ex¬ 
treme edematous swelling of the leg folloTring child¬ 
birth, due to thrombosis of the veins which drain 
the part;3^ an inflammatory condition in the veins 
of the legs.^o 

PHONE. A telephone. 

PHONOGRAPH, A combination of the Greek 
words “phone” meaning sound, and “graphos” mean¬ 
ing wTiting.43 

PHONOGRAPHIC. Pertaining to, or used in, the 
writing or representation of sound; of, pertaining 
to, or of the nature of, phonography, or phonetic 

shorthand.'^3 

PHONY ROLL. A package chiefly composed of 
paper covered with a genuine bill, to give the ap¬ 
pearance of a roll of money. 

PHOROMBTER. An instrument consisting essen¬ 
tially of prisms mounted in a frame, by which the 
strength and balance of the external muscles of the 
eye may he determined. “^5 

PHOSPHATE ROOK. An expression usually con¬ 
sidered and understood to mean lump rock, sand, or 
gravel.^® 

PHOSPHO. A descriptive word, denoting "com¬ 
bining forms of phosphorus.”^'^ 


PHOSPHORATED. Combined or impregnated 
with phosphorus.^ 8 

PHOSSY JAW. Necrosis of the jaw from phos¬ 
phorus poisoning.^® 

PHOTO-ENGRAVING. The act or process of pro¬ 
ducing by photo-mechanical aid a relief block or 
plate for printing; specifically, any process in 
which the design on the plate is in relief and is 
printable on an ordinary printing-press with type.®® 

The term "photo-engraving” is also employed to 
denote the plate or picture so produced,and as 
used in this sense it has been described as a man¬ 
ufactured article used in the production of books 

and newspapers.^3 

PHOTOGRAPH. The word "photograph” signifies 
light writing, being a combination of the Greek 
words "photos” meaning light, and "graphos” mean¬ 
ing writing.®® The word is defined as meaning a 
picture or likeness taken by photography and 
photographs are the paper copies taken from the 
original plate called the “negative,” made sensitive 
by chemicals, and printed by sunlight through the 
camera.®® 

The distinction between photographs and skia¬ 
graphs is that photographs are pictures of the ex¬ 
terior of the objects portrayed while skiagraphs are 
pictures of the interior of the object.®® 

A photograph is personal property, and, being 
corporeal in character, is tangible personal prop¬ 
erty.®"^ 


sa. Fla.—Grubbs v. McShane, 198 

So. 208, 210, 144 Ma. 585. 
"Fulmouary phlebitis” means in¬ 
flammation of the veins. It is said 
to be caused from particles of a 
blood clot enteringr the veins and af¬ 
fecting a stoppage of circulation; 
that when the particle gets loose 
in the veins, it is called **embolus" 
but w^hile stationary, it is called 
''thrombosis;*' that the clot eventu¬ 
ally reaches the lungs and if it is 
large enough to clog the veins there 
death is almost instantaneous, the 
cause being pulmonary phlebitis.— 
Stockman v. Tremont Lumber Co., 
I*a.App., 155 So. 30, 31, 32. 

39- Stedman Med.D. 

40. XJ.S.—^Mescall v. VT. T. Grant 
Co., C.C.A.Ind., 133 F.2d 209, 211. 

41. Century D. 

42. U.S.—Alpers v. U. S., O.A.Cal., 
175 F.2d 137, 138. 

FhoxLograph disc is a sound writ¬ 
ing.—-Alpers V, U. S., supra. I 


43. Century D, 

Phrase 

"Phonographic report of the testi¬ 
mony" means the stenographic re¬ 
port or shorthand notes of the sten- 
ogrrapher, and not the transcrip¬ 
tion of the testimony taken by such 
stenographer.—^Poitevin v. Randall, 
66 P.2d 1113, 1114, 57 Idaho 649— 
Kelley v. Clark, 121 P. 95, 21 Idaho 
231, 239. 

44. N.T.—^People v. Smilie, 103 N". 
Y.S. 348, 350, 118 App.i:>iv. 611. 

45. Ala.—^Hampton v. Brackin’s 
Jewelry & Optical Co., 186 So. 173, 
178, 237 Ala, 212. 

43. Tenn.—Clarke v. Walker, 150 
S.W.2d 1082, 1086, 25 TenmApp. 78. 

47. U.S.—C. B. Fleet Go., Inc. v. 
Mobile Drug Co., C.C,A.AIa., 284 
F. 813, 814. 

48 O.J. P 1055 note 26. 

48. N.T.—Caswell v. Davis, 68 N.T. 
223, 236, 17 Am.R. 233, 243. 
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49. Minn.—^Malzac v. Salmio, 288 K. 
W. 837, 838, 206 Minn. 430. 

50. Standard D. 

51. Standard D. 

52. N.T.—^Photo-Engravers Board of 
Trade of New York v. Addison, 
260 N.Y.S. 332, 333, 145 Misc. 479. 

53. US.—Alpers v. U. S.. C.A.Cal., 
175 P.2d 137. 138. 

54. U.S.—S. V. Rudolph Lesch, 

18 C.C.P.A.(Customs) 211, 2X4— 

McLaughlin & Freeman v. TJ. S., 
18 C.C,P,A. (Customs) 128, 130— 

McLaughlin & Freeman v. IT. S., 
17 C.CP.A. (Customs) 302, 305. 

48 C.J. p 1055 notes 29, 3L 

55- Pa.—dderzook v. Common¬ 
wealth, 76 Pa. 340, 352. 

48 C.J. p 1055 note 30. 

56. Tex.—^Texas Emp. Ins. Ass'n v. 
Crow, 221 S.W,2d 235, 237. 

57. Ky.—Cusick v. Commonwealth, 
84 S.W.2d 14, 260 Ky. 204. 
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A photograph as a copy see 18 C.J.S. p 132 note 
53; as evidence see Criminal Law § 852, and Evi¬ 
dence §§ 709-716. As a commodity subject to a 
license tax see Licenses § 30 d (2) (d). As includ¬ 
ing cinematograph or moving picture film see 14 C. 
J.S. p 1120 note 93; as subject to copyright see 
Copyright and Literary Property § 45. 

PHOTOGRAPHED, A person who makes pictures 
by means of photography ;58 an artist, not an arti¬ 
san, who takes impressions or likenesses of things 
and persons on prepared plates or surfaces.^® 

^‘PhotographeP^ has been held not to be included 
in the term ^Wchanic’^ see 57 C.J.S. p 479 note 
10 (6), and has been distinguished from “painteP’ 
see 67 C.J.S. p 552 note 57. 

PHOTOGRAPHIC. Pertaining to, or produced by, 
photograph. 60 

PHOTOGRAPHY. The art of producing facsim¬ 
iles, or representations of objects by the action of 
light on a prepared surface;®^ the art of producing 
images of objects by an application of chemical 
change produced in certain substances by the ac¬ 
tion of light or more generally by radiant energy;®^ 
the science which relates to the action of the light 
on sensitive bodies in the production of pictures 
by the fixation of images and the like.63 

PHOTOLITHOGRAPHY. See Lithography 54 C.J. 
S, p 633 note 36. 

PHOTOPHOBIA. Intolerance of the eye to light, 
with spasm of the eyelids.64 

PHRASE. Two or more words properly arranged, 


not constituting an entire proposition, but perform¬ 
ing a distinct etymological office. 6 6 

^^Prepositional phrase/' A phrase introduced by 
a prexK>sitioa and having a noun or pronoun (word, 
phrase, or sentence) or a participle for its object of 
relation. 6 6 

PHTHALIC ACID, AHHYDROHS. See Acid 1 C, 
J.S. p 770 note S4.1. 

PHXJSIS. A Greek word meaning nature.®'^ 

pH VALUE. The "pH value'^ of a solution is the 
measure of its degree of acidity or of baseity.®^ 

PHYSIO. The word is derived from the Greek term 
"phusis” meaning nature. 6 S' 

As a noun the word "physic” is defined as mean¬ 
ing the science of nature and of natural objects; 
medieine.'^^ The term is not confined to drugs 
administered, but includes every service or medical 
aid rendered by a physician to his patient.^^ 

As a verb, the word "physic” means to evacuate 
the bowels; to purge; to treat with medicine.'^^ 

PHYSICAL. Pertaining to the material part or 
structure of an organized being.’^s The term has 
been held to be sometimes synonymous with ‘Hjodi- 
ly^’ see 11 G.J.S. p 375 note 24. 

^^Physical facts rule/' The name given to the rule 
requiring the trial court to take a case from the 
jury where physical facts disprove plaintifE^s testi¬ 
mony,*^^ the rule being treated and discussed in the 
G.J.S. title Trial § 208, also 64 G.J. p 322 note 88. 

Other phrases employing the term ^^physical” are 
set out in the note, ^6 for additional phrases 


58. La.—^New Orleans v. Robira^ 8 
So. 402, 403, 42 La-Ann. 1098. 11 L. 
R,A. 141. 

58. Tenn.—Story y. Walker, 11 Lea 
515, 517, 47 Am.R. 305. 

48 C.J. p 1055 note 34. 

GO. Standard D. 

Plixases 

(1) “Photograpbic apparatus and 
equipment’* as used with reference 
to manufacturers* tax see Internal 
Revenue § 528. 

(2) ♦‘Photographic printing;” the 
printing of photographs on prepared 
paper by the operation of light and 
use of negatives,—^Wood v. Abbott, 
C.C.N.T., 30 tP.-Cas.No-.17,938, 5 
Blatchf. 325. 

61. Ala.—^Luke v. Calhoun County, 
52 Ala. 115, 119. 

Iowa.—State v. Matheson, 103 K-E, 
137, 138, 130 Iowa 440, 114 Am.S.R. 
427, 8 AnnuCas, 430. 


62. La.--rNew Orleans v. Robira, 8 
So. 402, 403, 42 La,Ann. 1098, 11 
L.R.A. 141. 

63. La.—^New Orleans v- Robira. 
supra. 

Mo.—^Prankel v. German Tyrolean 
Alps Co., 97 S.W. 961, 962, 121 Mo 
App. 51, 55. 

64. Cal.—Guarantee Ins. Co. v. In¬ 
dustrial Acc. Commission of State, 
199 P.2d 12, 14, 88 CaLApp,2d 410. 

65. Cal.—Bourland v. Hildreth, 26 
Cal. 161, 233. 

66. Cal.—^Bourland v. Hildreth, su¬ 
pra. 

67. N.C.—In re Hunter, 60 N.a 372. 

68- ir.S.—Burroughs Wellcome & 
Co. V. Eli Lilly & Co.. C.C.A.N.Y,, 
150 F.2d 946, 947. 

68. N.C,~In re Hunter. 60 N.C. 372. 

TOt N.C.—^In re Hunter, supra. 
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71. Pa.—^Rouse v. Morris, 17 Serg. 
& R. 328, 329. 

72. N.G.—In re Hunter, 60 N.C. 372. 

73. N.C.—^In re Hunter, supra. 

74. Tenn.—Duling v, Burnett, 124 
S.W.2d 294, 301, 22 Tenn.App. 522. 

Evidence contrary to established 
physical facts as insumcient to 
support verdict or finding see Evi¬ 
dence § 1042. 

75. Phrases 

(1> ^'Physical cause’* see 14 C.J.S. 
p 50 note 99. 

(2> “Physical depreciation** see 26 
C.J.S. p 976 note 60. 

(3) “Physical detention” see 26 C- 
XS. p 1266 note 18,1. 

(4) “Physical diagnosis” see 26 
C.XS. p 1300 in Pocket Parts, 

(5) “Physical disability** see 26 
C.XS. p 1324 note 11.1. 

(6) ‘‘Physical examination of per- 
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as to wMcli more recent adjudications have not 
been found see 4S C.J. p 1057 notes 88-93. 

PHYSICALLY. Actually;’^® in a physical manner 


according to nature.*^7 it is not equivalent to ^^cor- 

poreally.”78 

PHYSICIAN*. See Physicians and Surgeons § 1. 


son injured" for the purpose of de¬ 
termining nature and extent of in¬ 
juries see Damages § 174. 

(7) "‘Physical force" see 36 C.XS. 
p 1139 note 46, also Assault and Bat¬ 
tery §§ 5, 62. 

(8) “Physical herb” distinguished 
from “medical herb" see 57 C.J.S. 
p 1041 note 19. 

(9> “Physical impossibility” see 
Contracts § 98. 

(10) “Physical inability” see 42 
C.J.S. p 493 note 61. 

(11) "Physical incapacity” see 42 
C.J.S. p 500 note 87. 

(12) “Physical inconvenience" see 
42 C.J.S. p 543 note 41. 


(13) “Physical injury" see 43 C.J. 
S. p 1121 note 10. 

(14) “Physical or mental incapac¬ 
ity" see 42 C.J.S. p 500 note 87. 

(15) “Physical possession,” used 

vt’ith relation to property, means 
taking hold of the property, exer¬ 
cising control over it.—^Plorea v. 
Schultz, 217 N.Y.S. 764, 766, 128 

Misc. 77. 

(16) “Physical suffering;” suffer¬ 
ing or pain that flows directly from 
a physical injury.—McGlone v. Hau- 
ger. 104 N.E. 116, 122, 56 Ind.App. 
243. 

(17) “Physical training;” a course 
of training to better the physical 


f condition and welfare.—^Rockwell v.. 
Deschutes County School Dist. No^ 
1. 220 P. 142, 143, 109 Or. 480. 

76. La.—Succession of Page, 89 So.. 
876, 149 La. 623. 

Phrases 

(1) “Physically handicapped" dis¬ 
tinguished from “partially blind" 
see 11 C.J.S. p 363 note 40. 

(2) Other phrases as to which* 
more recent adjudications have not 
been found see 48 C.J. p 1057 notes 
88-93. 

77. Century D. 

78. La.—Succession of Page, 89 So- 
876, 149 La. 623. 
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This Title includes the practice of medicine, surgerj", dentistry, or other healing art; admission to 
practice; registration, certification, and license of practitioners; regulation of professional conduct; 
and mutual rights, duties, and liabilities of physician and patient. 

Matters not in this Title, tr^ted elsewhere in this work, see DescriptxTc-Word tndex 


Analysis 

L IN GENERAL, §§ 1-5 

n. LICENSE, CERTIFICATE, OR REGISTRATION, §§ 6-30 
m. REGULATION OF PROFESSIONAL CONDUCT, §§ 31-35 
TV. RELATIONSHIP TO PATIENT, §§ 36-39 
V. NEGLIGENCE AND MALPRAOTIOE, §§ 40-67 
VI. COMPENSATION, §§ 6S-78 
Vn. MEDICAL SOCIETIES, §§ 79-SO 

Sub-Analysis 


I. IN GENERAL—p 804 

§ 1. Definitions—p 804 

2. Right to practice medicine or surgery in general—^p 818 

3. -Regulation or prohibition—^p8I9 

4. -Conditions—^p 825 

5. Privilege or occupation taxes—^p 825 

n. LICENSE, CERTIFICATE, OR REGISTRATION—p 826 

§ 6. Power to require license or certificate—^p826 

7. Construction of penal statutes generally—p 828 

8. Necessity of license or certificate in general—^p 8^ 

9. Exemptions—830 

10. Application, of requirements to acts or practice—p 832 

11. Right to, and authority and duty to issue, license or certificate—p S46 

12. -Qualifications of applicant and proof thereof —v 847 

13. -Boards or officers—^p856 

14. Sufficiei^ of license or certificate—^p 866 

15. Operation JU>d effect—^p866 

16 Suspension or revocation of license or certificate^? 872 

descrij^Te weid index in the back of this Voluine 
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IL LICENSE, CEETIPIOATE, OR REGISTRATION—Continned 
§ 17. -Grounds—p 876 

18. - Proceedings—887 

19. Surrender and restoration of license or certificate—^p 912 

20. Temporary, annual, or renewal license—^p 913 

21. Verification license—p 914 

22. License to itinerant—p 915 

23. Registration—p 915 

24. Prosecutions for practicing without authority—p 918 

25. -Indictment, information, affidavit, or complaint—^p 919 

26. - Pleas and defenses—^p 924 

27. -Evidence—p 925 

28. -Trial—p 928 

29. -Judgment, sentence, punishment, and review—^p 930 

30. Actions for penalties for practicing without certificate or license—931 

m. REGULATION OF PROFESSIONAL CONDUCT—p 932 
§ 31. In general—p932 

32. Advertising or soliciting—^p 935 

33. Practice under forbidden name—^p 940 

34. Place of practice—p 940 

35. Use of prophylactic at childbirth—p 941 

IV. RELATIONSHIP TO PATIENT—p 941 

§ 36. Nature of relationship—^p 941 

37. Contract of employment—^p 942 

38. -Actions for breach—^p 943 

39. Duration and termination—^p 945 

V. NEGLIGENCE AND MALPRACTICE—p 945 
§ 40. Definitions—^p 945 

41. Requirement of skill and care—^p 946 

42. -Depending on state of medical science—^p 950 

43 . -Depending on locality of practice—^p950 

44. -Following recognized or professed school, system, or treatment—p 952 

45. -Depending on nature of case and condition of patient—^p 954 

46. -As affected by gratuitousness of services—954 

47. -Insurance of cure or benefit—^p 954 

48. Acts or omissions constituting negligence or malpractice—^p 955 

49. -Wrongful certificate of insanity or inebriety—p 972 

50. Effect of admission of want of sufficient skill or care—973 

51. Effect of patienf s contributory negligence—p 973 

52. Liability to gratuitous or charity patient—^p 975 

53. Liability of unqualified persons—^p 975 

54. Liability for negligence or malpractice of others—^p 976 

55. Liability for injuries to persons not patients in exercise of professional func¬ 

tions—^p 981 

See also descriptive word index in the back of this Volume 
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V- NEGLIGENCE AND MALPRACTICE—Continued 
§ 56. Actions—981 

57. - Nature and form—981 

58. -Defenses—^p 982 

59. - Conditions precedent—p 983 

60. -Time to sue and limitations—p 983 

61. - Pleading—p 985 

62. - Evidence—p 989 

63. - Questions of law and fact—p 1010 

64. - Instructions—p 1016 

65. -Verdict and findings—p 1019 

66. -Review—p 1020 

67. -Damages—p 1020 

VI. COMPENSATION—p 1023 

§ 68. Rights and liabilities as to compensation—^p 1023 

69. -As dependent on right to practice—p 1026 

70. -Liability of person employing physician for another—^p 1028 

71. Amount of compensation—p 1031 

72. Actions for compensation—p 1034 

73. - Nature and right of action—^p 1034 

74 . -Defenses—p 1034 

75. -Parties—1035 

76. - Pleading—p 1035 

77. -Evidence—^p 1038 

78. -Trial and review —^ 1043 

Vn. MEDICAL SOCIETIES—p 1045 

§ 79. In general—^p 1045 
80. Membership—^p 1046 

See also descriptive word index in the back of this Volume 
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§ L Definitions 

A great variety of terms related to the practice of 
medicine or the healing arts have been defined fay the 
courts, including such terms as ''physician,” "doctor,” 
"chiropractic,” “optometry,” "osteopathy,” and many 
others. 

Allopathic. As applied to the practice of medi¬ 
cine, the ordinary method of practicing medicine as 
adopted, accepted, and taught by the great body of 
the profession^ 

Chiropodist. One who treats diseases or mal¬ 
formations of the hands or feet;" especially a sur¬ 
geon for the feet, hands, and nails a cutter or ex¬ 
tractor of corns and callosities;^ a corn doctor.^ 

Chiropody. Chiropody is a recognized occupa¬ 
tion, independent of medicine and surgery, or any 
other branch of the healing art.^ The removal of 
corns and callouses constitutes chiropody accord¬ 
ing to its generally accepted definition.'^ 


Chiropractic or chiropracHcs. A system of heal¬ 
ing that treats disease by manipulation of the spinal 
column a system, or the practice, of adjusting 
the joints, especially of the spine, by hand for the 
curing of disease the specific science that re¬ 
moves pressure on the nerves by the adjustment of 
‘the spinal vertebraea system of therapeutic 
treatment for various diseases, through the adjust¬ 
ing of articulations of the human body, particular¬ 
ly those of the spine, with the object of relieving 
pressure or tension on nerv^e filaments a sys¬ 
tem of manipulations which aims to cure disease by 
the mechanical restoration of displaced or subluxat¬ 
ed bones, especially the vertebrae, to their normal 
relation.i2 x^e word is coined, from two Greek 
words “chiro” and "'practicas,” signifying some¬ 
thing done with the hands.^3 The term is some¬ 
times defined by statute.^^ In the practice of chiro- 


1- Conn.—^Bradbury v. Bardin, 34 
Conn. 452, 453, 35 Conn. 577. 

2 C.J. P 1153 note 80. 

2. Idaho.—State v. Armstrong-, 225 
P. 491, 492, 38 Idaho 493, 33 A.L..R. 
835. 

Mo.—State v. Fisher, 24 S.W. 167, 
119 Mo. 344, 353. 22 L..R.A. 799. 

3- Idaho.—State v. Armstrong, 225 
P. 491, 492, 38 Idaho 493, 33 A.L.,R. 
835. 

Mo.—State v. Fisher, 24 S.W. 167, 
119 Mo. 344, 353. 22 L.R.A. 799. 

4L Idaho.—State v. Armstrong, 225 
P. 491. 492, 38 Idaho 493, 33 A.L.R. 
835. 

Mo.—State v. Fisher, 24 S.W. 167, 
119 Mo. 344. 353, 22 L.R.A. 799. 

5. Mo.—State v. Fisher, supra. 

6. Idaho.—State v. Armstrong, 225 
P. 491, 492, 493. 38 Idaho 493. 33 
A.I.t.3Et. 835. 

7. Idaho.—State v. Armstrong, su¬ 
pra, 

N.J.—State Board of Medical Exam¬ 
iners V. TTchin, 156 A, 285, 286, 9 
N.J.Misc. 966. 

Ala.—Corpus Juris quoted tn 
Cummings v. State, 106 So. 852, 
864, 214 Ala. 209—Corpus Juris 
quoted iu Robinson v. State, 102 
So. 693, 695, 212 Ala. 459. 

Cal.—Corpus Juris quoted iu People 
V. Fowler. 84 P.2d 326, 331, 32 Cal. 
App.2d 737, 

Iowa.—Corpus Juris quoted iu State 
V. Boston. 284 N.W. 143, 144, 226 
Iowa 429. 

Miss.—Joyner v. State, 179 So. 673, 
181 Miss. 245, 115 A.L.R. 954. 

N.Y.—Corpus Juris quoted iu Peo¬ 
ple V. Zinke, 7 N.Y.S.2d 941, 947, 
169 Misc. 573—Corpus Juris quot-, 


ed iu People v. Johnerson, 49 IST. 
Y.S.2d 190, 194, 

11 C.J. p 758 note 82. 

Stated iu the vernacular of the 
layman, it consists of examining the 
spine of the patient to determine 
which vertebra is, or which the chir¬ 
opractor believes is, displaced or out 
of alignment with the others, and by 
pressure upon such vertebra, by the 
hands only, pushing or forcing it 
back into its proper position or 
alignment; in short, it consists of 
reducing a slight or partial dislo¬ 
cation of the vertebra.—Shober v. 
Industrial Commission, 68 P.2d 756, 
757, 92 Utah 399. 

S, Cal.—People v. Fowler, 84 P.2d 
326, 331, 32 Cal.App.2d 737—Quail 
V, Industrial Accident Commission 
of California, 32 P.2d 402, 404, 138 
CaLApp. 412. 

Mont.—State v. Hopkins, 166 P. 304, 
306, 54 Mont. 52, Ann.Cas.l918D 
956. 

N.J.—^Miller v. New Jersey State 
Board of Medical Examiners, 167 
A. 740, 741, 11 N.J.Misc. 653. 

Tex.—^Maryland Casualty Co. v. 
Hill, Civ.App., 91 S.W.2d 391, 393. 

10. Ala.—Corpus Juris quoted iu 
Cummings v. State, 106 So. 852, 
854, 214 Ala. 209—Corpus Juris 
quoted iu Robinson v. State, 102 
So. 693, 695, 212 Ala. 459. 

Cal.—Corpus Juris quoted iu People 
V. Fowler, 84 P.2d 326. 331, 32 Cal. 
App.2d 737. 

Iowa.—Corpus Juris quoted iu State 
V. Boston, 284 N.W. 143, 144, 226 
Iowa 429. 

Mass.—Commonwealth v. Zimmer¬ 
man, 108 N.E. 893, 221 Mass. 184, 
188, Ann.Cas.l916A 858. 
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N.Y.— Corpus Juris quoted in Peo¬ 
ple V. Johnerson, 49 N.Y. S. 2d 190, 
194. 

11. Cal.—People v, Fowler, 84 P.2d 
326, 331, 32 Cal.App.2d 737. 

Utah,—Shober v. Industrial Com¬ 
mission, 68 P.2d 756, 767, 92 Utah 
399—^Board of Medical Examiners 
of State of Utah v. Freenor, 154 
P. 941, 942, 47 Utah 430, Ann.Cas. 
1917E 1156. 

12. Cal.—^People v. Fowler, 84 P.2d 
326, 331, 32 Cal.App.2d 737. 

Utah.—Shober v. Industrial Commis¬ 
sion, 68 P.2d 756, 757, 92 Utah 399 
—Board of Medical Examiners of 
State of Utah v. Freenor, 154 P. 
941, 942, 47 Utah 430, Ann.Cas. 
1917E 1156. 

Similar definition 

A system of treatment by manip¬ 
ulation of anatomical displacements, 
especially the articulation of the 
spinal column, including its verte¬ 
brae and cord. 

Cal.—^People v. Fowler, 84 P.2d 326, 
331, 32 Cai.App.2d 737, 

S.C.—State V. Barnes, 112 S.E. 62, 
63, 119 S.C. 213. 

13. Ala.— Corpus Juris quoted iu 
Cummings v. State, 106 So. 852, 
854, 214 Ala. 209. 

Iowa.— Corpus Juris quoted iu State 
V. Boston, 284 N.W. 143, 144, 226 
Iowa 429. 

N.Y.— Corpus Juris quoted iu People 
V. Johnerson, 49 N.Y.S.2d 190, 194. 
R.L—Swarts v. Siveny, 85 A, 33, 35 
R.I. 1, 5. 

14. N.J.—State Board of Medical 
Examiners v. De Baun, 147 A. 744, 
745, 7 N.J.Misc. 1040. 
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practic there are no instruments used^'"* and no 
drugs administered,!^ the treatment being by the 
hand onlyA'^ Chiropractic is not ^vithin the terms 
‘‘medicine” and “surgery” unless such terms are 
used in their broadest and most general sense as 
including ail the healing arts.!^ The practice of 
chiropractic, although recognized as a branch of 
the healing art,!9 is only one form of the prac¬ 
tice of the science of healing.^o 

Chiropractor, One who practices the system of 
chiropractics.2i Chiropractors are not physicians, 
and ordinarily are not specialists regarding the 
diseases of the internal organs.-^ 

Chirurgeon, The ancient denomination of a sur¬ 
geon. ^ 4 

Consulted, In medical parlance, as used in a 
particular connection, the word “consulted” has 
been held to refer to the opinion of a physician 
sought by his patient as to a supposed persistent 
ailment from which he has been suffering for a con¬ 
siderable period of time, and not to a slight and tem¬ 


porary indisposition, speedily forgotten.^5 so 

used, “consulted” has been held synonymous with 
“talked and has been distinguished from 

“attended” and “prescribed.”-" 

Crozcm. In dental parlance, a common name for 
facings and backings made to be sold to dentists 
to be set by them with appropriate fastenings in 
the jaws of their patients.-^ 

Curette. In medical practice, a cutting instru- 

ment.-9 

Dentist. A dentist is a dental surgeon one 
who performs manual or mechanical operations to 
preserve teeth, or to cleanse, extract, insert, or 
repair them;3l one who practices dental surgery 
and mechanical dentistry one who practices 
dental surgery, as filling, cleansing, adjusting, or 
extracting teeth, and providing artificial dentures 
one whose profession it is to clean and extract 
teeth, repair them when diseased, and replace them, 
when necessary, by artificial ones.^^ It has been 
said that a dentist cannot properly be denominated 


Statutory definition; “palpation^’ 
“Chiropractic" is defined in some 
statutes as the science of palpating 
and adjusting the articulation of the 
spinal column by the hands only; 
and "palpation" under such statute 
means examination or exploration of 
spine by touching or feeling spine 
with hands.—Walkenhorst v. Kesler, 
67 P.2d 654, 92 Utah 312. 

15- Ala.— Corpus OTuris quoted in 

Cummings v. State, 106 So, 852. 
854, 214 Ala. 209— Corpus Juris 

quoted in Robinson v. State, 1Q2 
So. 693, 695, 212 Ala. 459. 

Cal.— Corpus Juris quoted in. People 
V. Fowler, 84 P.2d 326. 3S1, 32 Cal. 
App.2d 737. 

Iowa.— Corpus Juris quoted in State 
V. Boston, 284 N.W, 143, 144. 226 
Iowa 429. 

Mass.—Commonwealth v. Zimmer¬ 
man, 108 N.E. 893, 221 Mass. 184, 
188, Ann.Cas.l916A 858. 

N.Y.—Corpus Juris quoted in People 
V. Johnerson, 49 N.T.S.2d 190, 194. 

16- Cal.—^People v. Fowler. 84 P.2d 
326, 331, 32 Cal.App.2d 737. 

Utah.—Board of Medical Examiners 
of State of Utah v. Freenor, 154 
P. 941, 942, 47 Utah 430, Ann.Cas. 
1917E 1156. 

17. Ala.—Corpus Juris quoted in 
Cummings v. State, 106 So. 852, 
854. 214 Ala. 209— Corpus Juris 

quoted in Robinson v. State, 102 
So. 693, 695, 212 Ala, 459. 

Cal.— Corpus Juris quoted in People 
V. Fowler, $4 P.2d 326, 331, 32 Cal. 
App.2d 737. 

Iowa. — Corpus juris quoted in State 
V. Boston, 284 N.W. 143, 144, 226 
Iowa 429. 
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Mass.—Commonwealth v. Zimmer¬ 
man, lOS N.E. 893, 221 Mass. 184. 
1S8, Ann,Cas.l916A 85S. 

N.T.—Corpus Juris quoted in People 

V. Johnerson, 49 N.Y.S.Sd 190, 194. 
Utah.—Board of Medical Examiners 

of State of Utah v. Freenor, 154 P. 
941, 942, 47 Utah 430, Ann.Gas. 
1917E 1156. 

18. Cal.—^People v. Fowler, 84 P.2d 
326, 333, 32 Cal.App.2d 737. 

Restricted field 

Chiropractic places the emphasis 
of its study and treatment on the 
spinal column, including the brain, 
the spinal cord, and spinal nerves, 
while the school of medicine does not 
so restrict its field of either study or 
treatment.—Elies tad v. Swayze, 130 
P.2d 349, 353, 15 Wash.2d 2S1. 

19. Iowa.—State v. Boston, 284 N. 

W. i43. 144, 226 Iowa 429. 

20. Iowa.—State v. Boston, supra. 
Bistinguished from other healing 

arts 

Chiropractic is distinguished from 
all other healing arts.—State v. Weh- 
inger, 47 P.2d 35. 182 Wash. 360. 

21. Ala.—Corpus Juris quoted in 
Cummings v. State, 106 So, 852, 
864, 214 Ala. 209—Corpus Juris 
quoted in Robinson v. State, 102 
So. 693, 695, 212 Ala. 459—Corpus 
Juris cited in Jackson v- City of 
Sylacauga, 144 So. 125, 126, 26 Ala. 
App. 244. 

R.X.—Swarts v. Siveny, 85 A- 33, 36 
R.I. 1, 6. 

22. Miss.—S. H. Kress 8c Co. v. 
Sharp, 126 So. 650, 653, 156 Miss. 
693, 68 A.'U’B,. 167. 

^5 


23. Cal.—Quail v. Industrial Acci¬ 
dent Commission of California, 32 
P.2d 402, 404, 138 Cal.App. 412. 

24. Wharton L.Lex. 

25. U.S.—Hubbard v. Mutual Re¬ 
serve Fund Life Assoc., R.I., 100 
P. 719, 726, 40 CC.A. 665. 

26. Mo.—^\\lnn v. Modern Woodmen 
of America, 137 S.W. 272, 295, 157 
Mo.App. 1. 

27. U.S.—Hubbard v. filutual Re¬ 
serve Fund Life Association, R.I., 
100 F, 719, 726. 40 C.C.A. 665. 

28. U.S.—S. S. White Dental Mfg. 
Co. V. Dental Co. of America, D.C. 
Pa., 263 F. 719, 720. 

29. Iowa.—^Evans v. Roberts, 154 N. 
W. 923, 924, 173 Iowa 653. 

30. Kan.—Corpus juris cited in 
Harris v. Exon, 170 P-2d 827, S29. 
161 Kan. 582. 

Pa.—Commonwealth v. Heller, 121 A. 
558, 559, 277 Pa, 539. 

48 C.J, p 1063 note 2. 

31. N.C,—State v. McMinn, 24 S.E, 
523, 118 N.C. 1259, 1261. 

Puerto Rico.—^People v, Fajardo, 16 
Porto Rico 760, 763. 

32. Mo.—State V- Fisher, 24 S.W, 
167, 119 Mo, 344, 353, 22 L.R.A. 799. 

33. U.S.—U. S. V, Kimball Dental 
Mfg. Co„ 19 Oust, & PaLApp.(Cus¬ 
toms) 353, 357, 

34. Conn.—State v. Faatz, 76 A 295» 
296, 83 Conn, 300, 

Oa,—Atlanta Southern Dental Col¬ 
lege V. State, 180 S.E, 620, 623, 51 
Ga.App. 379. 

48 C.J. p 1063 note & 
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a mechanic it has also been said that the 

calling of a dentist is in a sense mainly mechani- 

cal.36 

'Horse dentisf^ may be defined as one whose 
practice is in the care of horses' teeth.S'^ 

Dentistry. The art or profession of a dentist;^® 
a special department of medical science embracing 
the structure, function, and therapeutics of the 
mouth and contained organs, specifically the teeth, 
with their surgical and prosthetic treatment.39 

Diathermy. A so-called heat treatment by elec- 
tricity.'^o 

Divine healer. One who is capable of healing 
the sick and afflicted through divine interposition 
induced or made active or efficacious by means of 
prayer or supplication.'^^ 

Doctor. As a noun, in common speech, as well 
as in university parlance, “doctor" or the abbre¬ 
viation “Dr." as a prefix,or the letter “D." in 
connection with other letters in certain abbrevia¬ 
tions as a suffix,^3 signifies an academic distinction 
founded on having received a degree. The word 
is used commonly to indicate skill in the general 
subject of medicine,'^^ and means a person who 
practices medicine, ^ physician,a physician who 
administers medicine and physic,^7 ^ practitioner of 
physic. “Doctor" and "'surgeon" may not be 
synonymous. 


As a verb “doctor” means to administer medicine 
or medical treatment to apply medicines for the 
cure of ;5l to prescribe or treat medically, as to 
doctor a sick man, to doctor a cold;^^ to treat as 
a doctor or physician to treat medicinally.^^ 

Domestic medicine. The term has been said to 
be susceptible of ,a variety of meanings and shades 
of meaning, according to the connection in which 
it is employed.55 it has been defined as medicine 
as practiced by unprofessional persons in their 
own families^® or households the practice or 
use of medicine by unprofessional persons in their 
own households medicine as practiced by non¬ 
professional persons;®^ the use of domestic rem- 
edies.^^ 

Domestic remedy. A remedy prepared in one's 
own house or kept there for use in the absence of 
a physician.®^ 

Eclectic. In medicine, a system of practice which 
is unusual and eccentric, and not countenanced by 
the allopathic school of medicine, but characterized 
by them as spurious and denounced as dangerous.®^ 

Electrotherapy is defined in medical jurisprudence 
as the use of different forms of electric machines 
for therapeutic purposes and the practice there¬ 
of, at least in some jurisdictions, has not been rec¬ 
ognized as a distinct science, separate and apart 
from the field of medicine or surgery.®^ 


35. Miss.—^Whitcomb v. Reid, 31 
Miss. 567, 669, 66 Am.D. 579. 

36. Mich.—Maxon v. Perrott, 17 
Mich. 332, 337, 97 Am.D. 191. 

37. Pa.—Commonwealth v. Palmer, 
71 Pa.Super. 188, 190. 

38. Conn.—State v. Faatz, 76 A. 295, 
296, 83 Conn. 300. 

Ga.—^Atlanta Southern Dental Col¬ 
lege V. State, 180 -S.E. 620, 623, 51 
Ga.App. 379. 

39. Pa.—Commonwealth v. Heller, 
121 A. 558, 559, 277 Pa. 539. 

18 C.J. p 487 note 96. 

40. Mo .—IBiener v. St, Louis Public 
Service Co., App., 160 S.W.2d 780^ 
788. 

41. Cal.—^People v. Walker, 231 P. 
572, 574, 69 Cal.App. 475. 

42. Mass.—Commonweal th v. Kew 
England Chiropractic College, 108 
N.E. 895, 896, 221 Mass. 190. 

48 C.J. p 1063 note 12. 

43. Mass.—^^Commonwealth v. New 
England Chiropractic College, su¬ 
pra. 

48 C.J. p 1063 note 11, 

44., Mass.—Commonwealth v. New | 


England Chiropractic College, su¬ 
pra. 

48 C.J. p 1063 note 13. 

45. Ind.—Witty v. State, 90 N.B. 
627, 630, 173 Ind. 404, 25 L.R.A., 
N.S., 1297. 

48 C.J. p 1063 note 14. 

“Itinerant doctor” 

Iowa.—^Cherokee v. Perkins, 92 N.W. 

68, 69, 118 Iowa 405. 

48 C.J. p 1063 note 14 [a]. 

46. Ala.—Bragg v. State, 32 So. 767, 
770, 134 Ala. 165, 173, 58 L.R.A. 
925. 

48 C.J. p 1063 note 15. 

Practically synonymous 

The terms "‘doctor” and “physi¬ 
cian” are practically synonymous 
and are used interchangeably.—State 
V. Miller, 229 N.W. 669, 574, 59 N.D. 
286. 

47. U.S.—^Waldo V. Poe, D.C.Wash., 
14 P.2d 749, 752. 

N.C.—In re Hunter, 60 N-C. 372, 373. 

48. N.T.—Corsi v. Maretzek, 4 E.D. 
Smith 1, 5. 

49. N.D.—-State v. Miller, 229 N.W. 
569, 574, 59 N.D, 286. 

50. Ind.—^Haines v. Indiana Trust 


Co., 131 N.E. 89, 92, 75 Ind.App. 
651. 

51. Ind.—^Haines v. Indiana Trust 
Co., supra. 

52. Ind.—Haines v. Indiana Trust 
Co., supra. 

53. Ind.—^Haines v. Indiana Trust 
Co., supra. 

54. Ind.—Haines v. Indiana Trust 
Co., supra. 

55. Kan.—State v. Huff, 90 P. 279, 
282, 283, 284, 75 Kan. 585, 695, 12 
L.R.A.,N.S., 1094. 

56. Kan.—State v. Huff, supra. 

19 C.J. p 388 note 45. 

57. Kan.—State v. Huff, supra. 

58. Kan.—State v. Huff, supra. 

59. Kan.—'State v. Huff, supra. 

60. Kan.—^State v. Huff, supra. 

61. Kan.—State v. Huff, supra. 

19 C.J. p 389 note 50. 

62. Conn.—Bradbury v. Bardin, 34 
Conn. 452, 453. 

2 C.J. p 1153 note 80 [a]—19 C.J. p 
1010 note 62. 

63. Miss.—Joyner v. State, 179 So. 
573, 576, 181 Miss. 245, US A.L.R. 
954. 

64. Miss.—Joyner v. State, supra. 
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Empiricism. A practice of medicine founded on 
mere experience without the aid of science or the 
knowledge of principles.65 

Gag. A medical instrument inserted between the 
patient’s jaws to hold the mouth open.®^ 

Gynecology. The science which treats of the 
structure and diseases of women.67 

Healers. A term used by the believers of Chris¬ 
tian Science to designate those who attempt demon¬ 
strations of the science, and who treat disease with¬ 
out the use of any material means whatever.^S 

Healing art. A generic expression relating to the 
art of relieving and curing human ills, ordinarily 
embracing the whole art of healing and its many 
theories and practices.^9 

Herbalists are persons who treat others by the 
use of drugs, whether exclusively herbal drugs or 
otherwise JO 

Homeopathic. Of or pertaining to homeopathy; 
according to the principles of homeopathyj^ 

Homeopathic specific, A remedy pertaining to 
homeopathy which exerts a special action in the 
prevention or cure of a disease 

Infection means internal inflammation where pus 
is formed by the presence of pus germsJ^ 

An intern is a physician he is a graduate of 
a medical school with a doctor’s degree, although, 
it may be, not licensed to practice his profession in 
the ordinary way by so holding himself out to the 
publicJS In many instances he does the work of 
the physician and, in other respects, relieves the 
physician of professional services which he would 
ordinarily performJ® 


§ 1 

Magic healer. The expression ''magic healer” 
has been employed to refer to one who professes 
to heal the sick by the exercise of some magic 
powerJ*^ 

Magnetic healer; magnetic healing. The term 
"magnetic healer” has been used in referring to 
certain persons whose method of treatment con¬ 
sisted of kneading and manipulation of the muscles, 
and rubbing of the body with the hands, without 
the administration of drugs"Magnetic heal¬ 
ing” has been referred to as a method of treatment 
contrary to the teachings of the ancient and hon¬ 
orable schools of medicine and surgery,although 
it has also been said that the practice of mag¬ 
netic healing is based on some elements of ascer¬ 
tained knowledgeJO 

Mechanotherapy; mechanical manipulation. The 
terms "mechanotherapy” and "mechanical manipu¬ 
lation” mean a remedial treatment consisting of 
manipulating a part or the whole of the body with 
the hand or by mechanical means massage, man¬ 
ually or mechanically performedJ^ They do not 
include the practice of surgery in any formJ^ 

Medical attendant. One to whom the care of a 
sick person has been intrusted 

Medicine. "Medicine” may mean not only a 
drug, as discussed in the general definition of the 
term 57 C.J.S. page 1042 note 28 et seq, but also 
a science or profession's indicating an art of heal¬ 
ing or science which has for its province the treat¬ 
ment of diseases generally.8s The latter meaning 
has much the wider and more comprehensive signifi¬ 
cance,®*^ and, while as so used it may be in a sense 


65. Ind.—^Parks v. State, 64 N.E. 
862, 159 Ind. 211, 226, 69 L.R.A. 
190. 

49 C.J. p 1314 notes 36, 37. 

66. Iowa.—^Evans v. Roberts, 164 N. 
W. 923, 924, 172 Iowa 653. 

67. Ky.—Zerr v. Zerr, 221 S.W. 650, 
551, 188 Ky. 233. 

68. N.Y.—Matter of Brush, 72 N’.Y.S. 
421, 35 Misc. 689, 696. 

69- U.'S.—Steinbach v. Metzger, C. 

C.A.Pa., 63 P.2d 74, 76. 
“Metaphysical healing” 

R.I.—State V. Taft. 40 A. 758, 20 R. 
I. 645. 

70. U.S.—^Ex parte Chow Juyan, D. 
C.Cal., 235 F. 1014, 1015. 

71. Webster New IntB. 

72. U.S.—^Humphrey's Specific Ho¬ 
meopathic Medicine Co. v. Wenz, C. 
C.N.J., 14 F. 250, 253. 

29 C.J. p 769 note 64. 


73. Tex.—^Kaster v. Woodson, Civ. 
App., 123 S.W.2d 981, error refused. 

74. D.C.—^Eureka-Maryland Assur. 
Co. V. Gray, 121 P.2d 104, 107, 74 
App.D.C. 191. 

Distinguished from medical students 
Statute dealing with practice of 
medicine was held to contemplate a 
distinction between medical students 
and internes who are members of 
the resident staffs of legally incorpo¬ 
rated hospitals.—Rathbun v. Smith, 
23 N.Y.S.2d 95, 175 Misc. 246. 

75. D.C.—Eureka-Maryland Assur. 
Co. V. Gray, 121 F.2d 104, 107, 74 
App.D.C. 191. 

76. D.C.—^Eureka-Maryland Assur. 
Co. V. Gray, supra. 

77. Ga.—Bennett v. Ware, 61 S.E. 
546, 550, 4 Ga.App. 293, 304. 

78. Ind.—^Parks v. State, 64 N.E. 
862, 864, 159 Ind. 211, 59 D.R.A. 
190. 


N.M.—Territory v. Newman, 79 P. 
813, 814, 815, 13 N.M. 98. 

79. N.M.—Territory v. Newman, su¬ 
pra. 

80. Ind.—Parks v. State, 64 N.E. 
862, 868, 159 Ind. 211, 59 L.R.A 190. 

81. Wash.—State v. Dydon, 16 P.2d 
848, 852, 170 Wash. 354. 

40 C.J. p 625 note 2. 

82. Wash.—State v. Lydon, supra. 

83. Wash.—State v. Lydon, supra. 

84. N.Y.—^Edington v. New York 
Mut. L. Ins. Co., 5 Hun 1, 6. 

40 C.J. p 625 note 21. 

85. Pa.—Commonwealth v. Seibert, 
105 A. 507, 508, 262 Pa. 345. 

40 C.J. p 627 note 70. 

86. Pa.—Commonwealth v. Seibert, 
supra. 

87. Pa.—Commonwealth v. Seibert, 
supra. 

40 C.J. p 627 note 72. 
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technical,it is the popular sense in which it is 
employed and understood.S9 This technical sense 
in which the word is used has ‘been so far popu¬ 
larized by common usage and understanding that 
no one can fail to observe the true distinction be¬ 
tween medicine as a drug and medicine as a sci¬ 
ence or profession.^® 

Medicine is an inductive,lucrative,92 and pro¬ 
fessional 9 2 science, comprehending not only thera¬ 
peutics,94 but the art of understanding the nature 
of diseases®^ and the causes that produce them,9® 
as well as the art of knowing how to prevent 
them.97 It is said that medicine is an experimental, 
and not an exact, science.98 As a science or pro¬ 
fession, it is variously defined as the art of heal¬ 
ing ;99 the healing art;i the art and science of cur¬ 
ing diseases ;2 the art and science of understand¬ 
ing diseases, and curing and relieving them when 
possible the science and art dealing with the 
prevention, cure, or alleviation of disease ;4 the 
science and art of preserving health and preventing 
and curing disease and, in a narrower sense, that 
part of the science and art of restoring and pre¬ 
serving health which is the province of the physi¬ 
cian as distinguished from the surgeon and obstetri¬ 


cian.® 

Midwife, A female obstetrician.*^ 

Midwifery. The practice of obstetrics.® 

Naprapathy. A system of therapeutic manipu¬ 
lation based on the theory that morbid symptoms 
are dependent on strained or contracted ligaments 
in the spine, thorax, or pelvis.® Naprapathy is anal¬ 
ogous in some respects to the osteopathic and the 
chiropractic systems in that it is a system of man¬ 
ipulation of muscular tissue.^® 

Naturopath or Doctor of naturopathy. A term 
that has been applied to a person who holds an un¬ 
revoked certificate from the board of medical exam¬ 
iners, authorizing him to treat the sick and afflicted 
by the use of light, air, water, etc.^^ A naturopath 
has been said to be a practitioner in the field of 
medicine,12 but has also been distinguished from 
a physician.19 

Naturopathy. A system of physical culture and 
drugless treatment of disease by methods supposed 
to simulate or assist nature a drugless system 
of therapy by the use of physical forces, such as 
air, light, water, heat, massage, etc. a process 


88- Pa.—Commonwealth v. Seibert, 
supra. 

89- Pa.—Commonwealth v. Seibert, 
supra. 

90. Pa.—Commonwealth v. Seibert, 
supra. 

40 C.J. p 627 note 75. 

91. N.C.—Huftman v. Click, 77 IST.C. 
55, 57. 

92. U.S.—^U. S. V. Massachusetts 
Gen. Hospital, Mass., 100 F. 932, 
938, 41 C.C.A. 114. 

93. U.S.—^U. 'S. V. Massachusetts 

Gen. Hospital, supra. 

94. Ala.—^Bragg v. State, 32 So. 767, 
134 Ala. 165, 174, 58 L..H.A. 925. 

95. Ala.—Bragg v. State, supra. 

96. Ala.—Bragg v. State, supra. 

97- Ala.—^Bragg v. State, supra. 

98. Ga.—^Bennett v. Ware, 61 S.E. 
546, 548, 4 Ga.App. 293. 

JST.C.—State v. Biggs, 46 S.E. 401, 
405, 133 K.C. 729, 98 Am.S.H. 731, 
64 L.H.A. 139. 

99. Colo.—^People v. Max, 198 P. 150, 
156, 70 Colo. 100. 

1- Ala.—Bragg v. State, 32 So. 767, 
134 Ala. 165, 174, 58 Li.R.A. 925. 

2. AJa.—^Bragg v. State, supra. 

3. Ala.—Bragg v. State, supra. 

4. U.S.—^Vitab Corporation v. Knox 
Co., Cust. & Pat.App., 143 P.2d 883, 
888—Burke v. Kansas State Osteo¬ 
pathic Ass’n, C.C.A.Kan., Ill F.2d 


250, 253—Waldo v. Poe, D.C.Wash., 
14 F.2d 749, 753. 

Ariz.—State v. Borah, 76 P.2d 757, 
51 Ariz. 318, 115 A.L..R. 254. 

Idaho.—In re Crane, 151 P. 1006, 
1012, 27 Idaho 671, L..R.A.191SA 
942. 

Kan.—State ex rel. Wheat v. Moore, 
117 P.2d 598, 602, 164 Kan. 193— 
State V. Johnson, 114 P. 390, 392, 
84 Kan. 411, 41 L..R.A.,lSr.S., 539. 

N.J.—^Kahn v. Metropolitan Life Ins. 
Co., 41 A.2d 329, 331, 132 N.J.Law 
503. 

5. Ala.—^Bragg v. State, 32 So. 767, 

I 134 Ala. 165, 174, 58 L.R.A. 926. 

6. U.S.—^Vitab Corporation v. Knox 
Co., Cust. & PatApp., 143 P.2d 883, 
888—^Burke v. Kansas State Osteo¬ 
pathic Ass*n, C.C.A.Kan., Ill F.2d 
250, 253—Waldo v. Poe, D.C.Wash., 
14 F.2d 749, 753. 

Kan.—^State ex rel. Wheat v. Moore, 
117 P.2d 598, 602, 154 Kan. 193— 
State V. Johnson, 114 P. 390. 392, 
84 Kan. 411, 41 L.R.A.,]Sr,S.. 539. 

N.J.—^Kahn v. Metropolitan Life Ins. 
Co.. 41 A.2d 329, 331, 132 N.J.Law 
503. 

7. Mass.—Commonwealth v. Porn, 
82 N.E. 31. 196 Mass. 326, 327, 17 
L.R.A.,N.S., 94, 13 Ann.Cas. 569. 

8. Mass.—Commonwealth v. Porn, 
supra. 

40 C.J. p 627 note 72 [al. 

9. Neb.—Carpenter v. State, 184 N. 
W. 941, 106 Neb. 742, 745. 

45 C.J. p 391 note 7. 
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Method of massage 
Ill.—People V. Mattel, 39 N.E.2d 689, 
313 Ill.App. 259. 

10. Iowa.—State v. Howard, 245 N. 
W. 871, 873, 216 Iowa 545. 

11. Cal.—Millsap v. Alderson, 219 
P. 469, 473, 63 Cal.App. 518. 

12. S.C.—^Williams v. Capital Life 
& Health Ins. Co., 41 S.B.2d 208, 
210, 209 iS.C. 512. 

“Naturopathic physician” 

Practitioner who was practicing 
the profession of naturopathy with¬ 
in the statutory field of that profes¬ 
sion and was presumably licensed 
was a “naturopathic physician” with¬ 
in the statutes.—^Williams v. Capital 
Life & Health Ins, Co., supra. 

13. Cal.—Millsap v. Alderson, 219 
P. 469, 473, 63 Cal.App. 518. 

14. U.S.—^Borland v. Johnson, C.C.A. 
Cal., 88 F.2d 376, 377. 

Ind.—State Board of Medical Regis¬ 
tration and Examination v. Scher¬ 
er, 46 N.E.2d 602, 604, 221 Ind. 92. 
Absence of early dictionary defini¬ 
tion 

In 1923 it was said to be a term 
not found in any dictionary.—Millsap 
V. Alderson, 219 P. 469, 472, 63 Cal, 
App. 518—45 C.J. p 397 note 28. 

15- U.S.—-Perry v. Larson, D.C.Fla., 
25 F.Supp. 728, 729. 

“Naturopathic practice employs 
among other agencies, heat, light, 
water, electricity, psychology, diet, 
massage, and other manipulative 
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or system whereby remedies for disease are dis¬ 
covered and whereby they are applied to the healing 
of disease.iS It is one of a number of fields in 
the art of healing which have been recognized by 
some legislatures as accepted processes of preven¬ 
tive and curative medicine.Naturopathy embrac¬ 
es, under some statutes, the use and practice of psy¬ 
chological, mechanical, and material health sciences 
to aid in purifying, cleaning, and normalizing hu¬ 
man tissues for preservation or restoration of 
health according to the fundamental principles of 
anatomy, physiology and applied psychology.^s The 
practice of naturopathy, under some statutes, in¬ 
cludes the use and practice of phytotherapy,!9 and 
also minor surgery, obstetrics and gynecology, 
autotherapy, and biologicals.^o 

Necrosis, A term restricted in surgery to death 
of bone.21 

Newrolog^y is that branch of science which treats 
of the nervous system ,*22 that branch of medical 
science which is particularly concerned with dis¬ 
eases of the nervous system,23 it treats essential¬ 
ly of the brain2^ and comprehends those diseases 
involving actual structural changes of the nervous 

system.25 

Nurse. As a noun, one who cares for the sick.26 
Nurses are professional persons employed to ex¬ 
ercise their calling on their own responsibility un¬ 
der the general direction of the physician in 

charge.27 


§ 1 

As a verb, “nurse” means to act as a nurse,*23 
to take care of or tend, as a sick person or in¬ 
valid,*29 to attend upon;29 to care for or provide 
for tenderly or sedulously.2! 

Nursing. Aid rendered in sickness.22 

Obstetrics. The branch of medical science which 
has to do with the care of women during pregnancy 
and parturition.23 

Oculist. One skilled in treating diseases of the 
eye;34 a physician specializing in the diagnosis 
and treatment of diseases of the eye.25 He also 
examines eyes for the purpose of determining 
whether glasses are needed and prescribes lenses, 
when necessary for the correction of vision,26 and 
in the practice of his profession is often called on 
to perform surgical operations on the eyes.27 His 
technically correct title is that of an ophthalmolo- 
gist.28 

“Consulting oculist” is a special, technical term, 
which does not include actual treatment and pre¬ 
scriptions given.29 It would, however, include a 
diagnosis of the case and advice as to the proper 
treatment to be pursued, or such other advice as 
might be required from time to time while under 
treatment. “^9 

Operate; operation. In connection with surgery 
the word “operate” means to perform some manual 
act upon the body of the patient.^! A surgical 
operation is the act or series of acts and manipula- 


methods.”—Williams v. Capital Life 
& Health Ins. Co., 41 S,E.2d 208, 209, 
209 S.C. 512. 

16, Cal.—In re Gerher, 206 P. 1004, 
1005, 57 Gal.App. 141. 

45 C.J. p 397 note 29. 

17, S.C.—^Williams v. Capital Life & 
Health Ins. Co.. 41 S.E.2d 208, 210, 
209 S.C. 512. 

18, U.S..—^Perry v. Larson, L.C.Fla., 

25 P.Supp. 728, 729. 

'S.C.—^Williams v. Capital Life & 
Health Ins. Co., 41 S.E.2d 208, 209, 
209 S.C. 612. 

19- U.S,—Perry v. Larson, D.C.Pla., 

26 F.Supp. 728, 729. 

S.C.—Williams v. Capital Life & 
Health Ins. Co.. 41 S.E.2d 208, 210. 
209 SvC. 512. 

20. S.C.—Williams v. Capital Life & 
Health Ins. Co., supra. 

21. Pa.—Glatfelter v. American 
Phosphorus Co., 26 Pa.Dist. 1072, 
1074. 

22. U.’S.—Watkins v. Parker, D.C. 
Md., 54 P.Supp. 95, 99. 

23. La.—Gardner v. Travelers Ins. 
Co., App., 12 So.2d 830, 833. 


24. U.S.—Watkins v. Parker, D.C. 
Md., 54 P.Supp. 95, 99. 

25. La.—Gardner v. Travelers Ins. 
Co., App., 12 So.2d 830, 833. 

26. N.Y.—^Phillips V. Buffalo Gen. 
Hospital, 146 K.E. 199, 200, 239 N. 
Y. 188. 

46 C.J. p 836 note 41. 

27. N.Y.—Volk V. City of Hew York, 
19 N.Y.S.2d 63, 61, 259 App.Div. 
247. 

28. Ill.—Oswald v. Hehls, 84 N,E. 
619, 233 Ill. 438, 446. 

46 C.J. p 836 note 42. 

29. Me.—^Emery v. Wheeler, 152 A. 
624, 626, 129 Me. 428. 

Mo.—^Daugherty v. City of Mo nett, 
192 S.W.2d 51, 56, 238 Mo.App. 

924. 

30. Me.—^Emery v. Wheeler, 152 A. 
624, 626, 129 Me. 428. 

Mo.—^Daugherty v. City of Monett, 
192 S.W.2d 51, 56, 238 Mo.App. 

924. 

31. Me.—^Emery v. Wheeler, 152 A. 
624, 626, 129 Me. 428. 

Mo.—^Daugherty v. City of Monett, 
192 S.W.2d 51, 56, 238 Mo.App. 

924. 


32. N.H.—Peterborough v. Lancas¬ 
ter, 14 N.H. 382, 391. 

46 C.J. p 836 note 43. 

33. Minn.—Stoike v. Weseman, 208 
N.W. 993, 167 Minn. 266, 267. 

Similar definition 

Obstetrics is the branch of medi¬ 
cine which cares for women during 
pregnancy, labor, and the puerperi- 
um.—State v. Houck, 203 P.2d 693, 
699, 32 Wash.2d 681. 

34. Tenn,—Saunders v. Swann, 292 
S.W. 458, 155 Tenn. 310, 

35- N.Y.—Stern v. Plynn, 278 N.Y.S. 
598, 154 Misc. 609. 

36. N.Y.—Stern v. Flynn, 278 N.Y.S, 
598, 154 Misc. 609. 

37. N.Y.—Stern v. Plynn, supra. 

38. N.Y.—'Stern v, Plynn, supra. 

39. Neb.—Union Pac. K. Co. v. 
Graddy, 41 N.W. 809, 811, 25 Neb. 
849. 

40. Neb.—^Union Pac. R. Co. v. Grad¬ 
dy, supra. 

41. Cal.—Jacobs v. State Dental Ex¬ 
aminers, 209 P. 1006, 189 Cal. 709, 
714, 
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tions performed upon a patient’s body, as in set¬ 
ting a bone, amputating a limb, extracting a tooth, 
etc.,^2 to produce a curative or remedial effect.^2 
The term does not apply exclusively to the cutting 
of the body and removing the afflicted parts, but 
may properly embrace auxiliary details,such as 
the use and handling of sponges placed temporarily 
in the incision.*^^ 

Operative dentistry. The term '^operative den¬ 
tistry” includes all activities and examinations of 
the mouth of the patient leading to, and the making 
of, impressions of the teeth.^® 

Ophthalmologist. One who is versed in ophthal¬ 
mology.^'^ 

Ophthalmology. The science which treats of the 
physiology, anatomy, and diseases of the eye.^^ 
By etymology, by common usage, and by judicial 
definition, “ophthalmology” is a word of much 
broader signification than ‘'optometry.”^ 2 fre¬ 

quently stated, oculists and ophthalmologists pursue 
a calling quite distinct from that of optometrists in 
that the calling of the oculist or ophthalmologist 
has relation to the practice of medicine and surgery 
in the treatment of diseases of the eye, whereas the 


calling of the optometrist has relation to the meas¬ 
urement of the powers of vision and the adaptation 
of lenses for the aid thereof.^® 

Optician. One who is versed in optics one 
who makes or deals in optical instruments or eye- 
glasses.52 An optician furnishes eyeglasses or 
makes lenses to correct or cure defects in the eyes 

in accordance with prescriptions^^ given by op- 
tometrists,54 physicians,®^ or oculists.®® He grinds 
the lenses or has them ground according to pre¬ 
scription, fits them into a frame and bends the 
frame to fit the face.®'^ He is to be distinguished 
from an optometrist®^ and also from a mere re¬ 
tailer who sells complete eyeglasses, regardless of 
the need of the customer, and who lets the customer 
try on various pairs and pick a pair that seems to 
fit.®^ 

Optometry; optometrist. Optometry is the em¬ 
ployment of any means, other than the use of drugs, 
for the measurement of the power of vision and 
the adaptation of lenses for the aid thereof the 
employment of subjective and objective mechanical 
means to determine the accommodative and refrac¬ 
tive states of the eye and the scope of its functions 
in general;®^ measurement of the powers of vision 


42. U.S.—U. S. V. Somers, D,C.Cal., 
164 F. 259, 262. 

46 C.J. p 1114 note 98—48 C.J. p 1067 
note 91. 

43. U.S.—Hartford Live Stock Ins. 
Co. V. McMillen, C.C.A.Ohio, 9 F. 
2d 961, 962. 

Ind.—^Hartford Live Stock Ins. Co. 
V. Everett, 169 N.E. 473, 474, 93 
Ind.App. 238. 

44. U.S.—Harris v. Fall, Ill., 177 F. 
79, 84, 100 C.C.A. 497, 27 L.R.A., 
N.S., 1174. 

46 C.J. p 1114 note 1. 

Acts included 

Any ordinary layman would know 
that an operation included every¬ 
thing' done from its commencement 
until it was completely finished; 
every act necessary to its perform¬ 
ance is included within the known 
meaning of the term.—International 
Travelers* Ass*n v. Yates, Tex.Com. 
App., 29 .S.W.2d 980—46 C.J. p 1114 
note 1. 

45. U.S.—Harris v. Fall, Ill., 177 F. 
79, 84, 100 C.C.A. 497, 27 L.R.A., 
N.S:., 1174. 

Ga.—^Akridge v, Hoble, 41 S.E. 78, 114 
Ga. 949, 959: 

46. Ohio.—Noble v. State, 184 N.E. 
268, 259, 44 Ohio App. 10. 

47. Mass.—Commonwealth v. Hou- 
tenbrink, 126 N.E. 669, 670, 235 
Mass. 320. 

46 O.J. p 1117 note 77. 

48. S.D.—State v. Yegge, 103 N.W. 


17, 18, 19 'S.D. 234, 235, 69 L.R.A. 
604. 

46 C.J. p 1117 note 79. 

49. Mass.—^^Sachs v. Board of Regis¬ 
tration in Medicine, 15 N.E.2d 473, 
474, 300 Mass. 426. 

50. L.C.—Silver v. Lansburgh & 
Bro., Ill P.2d 618, 519, 72 App.D.C. 
77, 128 A.L.R. 582. 

Mass.—Sachs v. Board of Registra¬ 
tion in Medicine, 15 N.B.2d 473, 
474, 300 Mass. 426. 

N.J.—^New Jersey State Board of Op¬ 
tometrists V. S. S. Kresge Co., 174 
A. 353, 113 N.J.Law 287. 

N.Y.—Dickson v. Flynn, 286 N.Y.S. 

225, 230, 246 App.Div. 341. 

46 C.J. p 1117 note 77 [a]. 

51. Tenn.—O’Neil v. State, 90 S.W. 
627, 115 Tenn. 427, 3 L.R.A.,N.S., 

I 762. 

52. Tenn.—O’Neil v. State, supra. 

46 C.J. p 1122 note 37. 

53. Ohio.—City of Springfield v. 
Hurst, 56 N.E.2d 185, 186, 144 
Ohio St. 49. 

46 C.J. p 1122 note 37 [bl. 

Analogy to druggist 

An optician is not a licensed prac¬ 
titioner but is one who makes eye 
glasses and lenses and fills prescrip¬ 
tions of the oculist or optometrist, 
much in the same manner as the 
druggist carries out the direction or 
prescription of the physician.—Palm¬ 
er V. Smith, 51 S.E.2d 8, 229 N.C. 612. 

54. Ohio.-LCity of Springfield v. 
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Hurst, 56 N.E.2d 185, 186, 144 Ohio 
St 49. 

55. Pa.—Martin v. Baldy, 94 A. 1091, 
249 Pa. 253, 255. 

46 C.J. p 1122 note 37 [b]. 

56. Pa.—Martin v. Baldy, supra. 

46 C.J. p 1122 note 37 [b]. 

57- Ohio.—City of Springfield v. 
Hurst. 56 N.E.2d 185, 186, 144 Ohio 
•St 49. 

58, Pa,—Martin v. Baldy, 94 A. 1091, 
249 Pa. 253, 255. 

46 C.J. p 1122 note 37 [bl. 

59. Ohio.—City of Springfield v. 
Hurst, 56 N.E.2d 185, 186, 144 Ohio 
St 49. 

60. Ala.— Corpus Juris quoted in 
Hampton v. Brackin’s Jewelry & 
Optical Co.. 186 So. 173, 178, 237 
Ala. 212. 

N.J.—New Jersey State Board of 
Optometrists v. S. S. Kresge Co., 
174 A. 353, 356, 113 N.J.Law 287. 
46 C.J. p 1124 note 87. 

Derivation 

Optometry is derived from the 
Greek optos, visible, plus metron, 
measure, and literally means eye 
measuring.—^Hampton v. Brackin's 
Jewelry & Optical Co., 186 So. 173, 
178, 237 Ala. 212. 

61, Ala.— Corpus Juris quoted in 
Hampton v. Brackin’s Jewelry & 
Optical Co., 186 So. 173, 178, 237 
Ala. 212. 

Ill.-—^Babcock v. Nudelman, 12 N.E.2d 
635, 636, 367 Ill. 626. 
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in general, as acuteness of perception of form and 
color or the extent of the field scientific exam¬ 
ination of the eyes for the purpose of prescribing 
glasses, etc., to correct defects, without the use of 
drugs more narrowly, measurement of the range 
of vision,64 especially by means of the optometer 
also, loosely, measure of other visual powers.^^ 

An optometrist is one who is skilled in or prac¬ 
tices optometry.67 It is the primary function of the 
optometrist to employ means to determine the need 
of lenses for the correction of defects of eyesight, 
and the increase of the power and range of vision.^s 
In actual practice the function which he performs 
is measuring the refractional abnormalities of the 
eye and prescribing, and sometimes grinding, the 
lenses to correct them.69 

Although the art or science of optometry re¬ 
quires skill, learning, experience, and judgment, be¬ 
yond that usually needed in mechanical profes¬ 
sions,*^ o and an optometrist is not a mere mechan¬ 
ic, nevertheless optometry is essentially a mechan¬ 
ical art requiring skill and knowledge of the use of 
instruments designed to measure and record the 


§ 1 

errors and deviations from the normal found in the 
human eye,72 rather than an art or science requir¬ 
ing the knowledge and learning appropriate to pro¬ 
fessions or callings which deal with causes and 
conduct instead of conditions and effects.*^2 While 
it has been said that, since optometry involves the 
study of the structure, functions, deficiencies and 
corrections of the human eye, it has a direct effect 
on, and relationship to, the health of the human 
body, and is in kinship to the profession of medi¬ 
cine,74 nevertheless optometry is not a part of the 
practice of medicine,'^^ and is to be distinguished 
from a profession in the practice of which diseases 
of the eye are treated.76 Optometry in its origin 
and nature is more akin to the physical science of 
optics than to the science of medicine its empha¬ 
sis today is on supplying physical means to aid the 
bodily powers rather than on the cure of disease.78 

While optometry has been referred to as a “pro- 
fession’^ of ancient standing ;79 ordinarily, in the 
absence of statute indicating otherwise, optometry 
is not considered to be a profession,20 or at least 
is not a “learned profession,” comparable with law, 
medicine, and theology it is in its nature em- 


N.J.—^New Jersey State Board of Op¬ 
tometrists V. S. S. Kresffe Co., 174 
A. 353, 356, 113 N.J.Law 2S7. 

46 C.J. p 1124 note 88. 

62. Ala.— Corpus Juris QLUoted in 
Hampton v. Brackin's Jewelry Sc 
Optical Co., 186 So. 173, 178, 237 
Ala. 212. 

46 C.J. p 1124 note 89. 

63. Ill.—Babcock v. Nudelman, 12 
E.2d 635, 636, 367 Ill. 626. 

64- Ala.— Corpus Juris q.uotea in 
Hampton v. Brackin’s Jewelry & 
Optical Co.. 186 So. 173, 178, 237 
Ala. 212. 

Ill.—^Babcock v. Nudelman, 12 N.E. 
2d 635, 636, 367 Ill. 626—People v. 
Griffith, 117 N.E. 195, 196, 280 Ill. 
18. 

65. N.J.—^New Jersey State Board 
of Optometrists v. S. S. Kresg-e 
Co., 174 A. 353, 356, 113 N.J.Law 
287. 

66. Ill.—Babcock v. Nudelman, 12 
N.E.2d 635, 636, 367 Ill. 626. 

67- Ala.—^Hampton v. Brackin’s 
Jewelry & Optical Co., 186 So. 173, 
178, 237 Ala. 212. 

46 C.J. p 1123 note 84. 

Derivation 

The word ^’optometrist” made up 
of “opto” meaning- of or relating to 
the eyes or vision, and ’’meter,” a 
unit of measure, indicates what the 
business of an optometrist is.—^Kime 
V- Mtna, Casualty & Surety Co., 33 
N.E.2d 1008, 1010, 66 Ohio App. 277. 
Sale of lenses and eyeglasses 

An optometrist tests and measures 


the eye but also may and often does 

sell lenses and complete eyeglasses. 

—City of Springfield v. Hurst, 56 N. 

E.2d 185, 186, 144 Ohio St. 49. 

68. N.J.—^New Jersey State Board 
of Optometrists v. S. S. Kresge Co., 
174 A. 353, 357, 113 N.J.Law 287. 

N.T.—Dickson v. Flynn, 286 N.Y.S. 
225, 230, 246 App.Div. 341. 

68. D.C.—Silver v. Lansburgh & 
Bro., Ill P.2d 518, 519, 72 App.B. 
C. 77, 128 A.L.R. 582. 

70. Ga.—Georgia State Board of Ex¬ 
aminers in Optometry v. Fried¬ 
mans’ Jewelers, 189 S.E. 238, 183 
Ga. 669. 

Md.—Dvorine v. Castelberg Jewelry 
Corporation, 185 A. 562, 170 Md. 
661. 

71. Mont.—Swanz v. Clark, 229 P. 
1108, 1109, 71 Mont. 385. 

72. D.C.—Silver v. Lansburgh & 
Bro., D.O., 27 F.Supp. 682. 

Ga.—Georgia State Board of Exam¬ 
iners in Optometry v, Friedmans’ 
Jewelers, 189 S.E. 238, 183 Ga. 669. 

Md.—Dvorine v. Castelberg Jewelry 
Corporation, 185 A. 562, 170 Md. 
661. 

Wis.—State ex rel. Harris v. Kandy 
Optical Co., 292 N.W. 283, 285, 235 
Wis. 498, 

73. D.C.—Silver v. Lansburgh & 
Bro., D.C., 27 F.Supp. 682. 

Ga.—Georgia State Board of Exam¬ 
iners in Optometry v. Friedmans’ 
Jewelers, 189 S.E. 238, 183 Ga. 669. 

Md.—^Dvorine v. Castelberg Jewelry 
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Corporation, 185 A. 562, 170 Md. 
661. 

74. N.J.—^Abelson’s Inc., v. New Jer¬ 
sey State Bd. of Optometrists, 65 
A.2d 644, 3 N.J.Super. 332. 

75. Wis.—State ex rel. Harris v. 
Kindy Optical Go.. 292 N.W. 283, 
285, 235 Wis. 498. 

76. Wis.—State ex rel. Harris v. 
Kindy Optical Co., supra. 

77. Mass.—Sachs v. Board of Reg¬ 
istration in Medicine, 15 N.E. 2d 
473, 476, 300 Mass. 426. 

78- Mass.—Sachs v. Board of Regis¬ 
tration in Medicine, supra. 

79, Ga.—Georgia State Board of Ex¬ 
aminers in Optometry v. Fried¬ 
mans’ Jewelers, 189 S.E. 238, 183 
Ga. 669. 

Pa.—Martin v. Baldy, 94 A. 1091, 249 
Pa. 253, 255. 

80, Wis.—State ex rel. Harris v. 
Kindy Optical Co., 292 N.W. 283, 
285, 235 Wis. 498. 

Special confidence 

Some statutes have been construed 
to deal with optometry as a skilled 
calling, not as a profession involv¬ 
ing a relation of special confidence 
between practitioner and patient.— 
State ex rel. Harris v. Kindy Opti¬ 
cal Co., supra. 

81, D.C.—Silver v. Lansburgh & 
Bro., D.C., 27 F.Supp. 682. 

Ga.—Georgia State Board of Exam¬ 
iners in Optometry v. Friedmans’ 
Jewelers, 189 S.E. 238, 183 Ga. 669. 



§ 1 

pirical rather than learned.^^ However, the legisla¬ 
ture has power to declare optometry to be a profes¬ 
sion's or a “learned profession.”84 

Orthopedist. One who practices orthopedics 
a surgeon engaged in that branch of medicine which 
deals with the correction of deformities and chronic 
diseases of the joints and spine.®® 

Osteopath. A practitioner of osteopathy.®^ An 
osteopath, at least at one time, was not considered 
to be a physician or practitioner of medicine with¬ 
in the general acceptation of that term or within 
the contemplation of particular legislation.®® How¬ 
ever, nothwithstanding statutory and dictionary dis¬ 
tinctions between “physician'' and “osteopath,” the 
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term “physician” is sometimes used in a sense in¬ 
clusive of osteopaths.®® 

Osteopathy. A system or science of treating 
human diseases by kneading, manipulating, and 
rubbing the body;®® a method of treatment con¬ 
sisting of a system of manipulation of the limbs and 
body of the patient with the hands, by kneading, 
rubbing, or pressing on the parts of the body;®i a 
system of treatment which is based on the theory 
that diseases are chiefly due to deranged mechanism 
of the bones, nerves, blood vessels, and other tis¬ 
sues and can be remedied by manipulation of these 
parts ;®2 a method of treating diseases of the hu¬ 
man body without the use of drugs®® or a method 
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82. D.C.—'Silver v. Lansburgh & 
Bro., D.C., 27 P.Supp. 682. 

Ga.—Georgia State Board of Exam¬ 
iners in Optometry v. Friedmans’ 
Jewelers, 189 S.E. 238, 183 Ga. 
669. 

Md.—^Dvorine v. Castelberg Jewelry 
Corporation, 185 A. 662, 170 Md. 
661. 

83. N.J.—^Abelson’s Inc., v. Kew Jer¬ 
sey State Bd. of Optometrists, 65 
A.2d 644, 3 N.J.Super. 332. 

Class in nature of profession 

A statute regulating the practice 
of optometry was held intended to 
create a recognized class in the na¬ 
ture of a profession similar to per¬ 
sons practicing medicine, surgery, 
or dentistry, and to elevate the call¬ 
ing to that of a profession or skilled 
occupation.—Babcock v. Nudelman, 
12 N.E,2d 635, 367 Ill. 626—L. Klein 
V. Rosen, 64 N.E.2d 225, 327 Ill.App. 
375. 

84. Ark.—Duren v. Arkansas State 
Bd. of Optometry, 201 S.W.2d 578, 
211 Ark. 565—Melton v. Carter, 164 
S.W.2d 453, 204 Ark. 595. 

Skilled or limited statutory profes¬ 
sion 

Optometry statute was held not to 
attempt to classify optometry as a 
learned profession but to use the 
term ‘‘profession” in its broader and 
more general meaning of a “voca¬ 
tion,” and under the statute optome¬ 
try is classified as a skilled profes¬ 
sion or a limited statutory profes¬ 
sion.—State ex rel. Attorney General 
V. Gus Blass Co.. 105 S.W.2d 853, 193 
Ark. 1159. 

85. Ind.—^William Laurie Co. v. Mc¬ 
Cullough, 90 N.E. 1014. 1018, 92 N. 
E. 337, 174 Ind. 477, Ann.Cas.l913A 

49. 

85. Cal.—'Sansom v, Ross-Loos Med¬ 
ical Group, 134 P.2d 927, 931, 57 
Cal.App.2d 549. 

87- U.S.—^Waldo v. Poe, D.C.Wash., 
14 P.2d 749, 753. 

U C.J. p 1142 note 93. 


Distinguished from practitioner of 
naturopathy or chiropractic 
Under some statutes a practitioner 
of naturopathy or of chiropractic is 
limited to nonsurgical and nonmedi¬ 
cal methods, while the osteopathic 
practitioner is placed more nearly on 
an equal with medical physician.— 
Gates V. Kilcrease, 188 P.2d 247, 66 
Ariz, 328. 

88. U.S.—Corpus Juris cited in 
Georgia Ass’n of Osteopathic Phy¬ 
sicians & Surgeons v. Allen, C.C.A. 
Ga., 112 P.2d 52, 63. 

Mo.—^Le Grand v. Security Benefit 
Ass’n, 240 S.W. 852, 853, 210 Mo. 
App. 700. 

46 C.J. p 1142 notes 93-97. 

89. U.S.—^Continental American Life 
Ins. Co. of Wilmington, Del., v. 
Fritsche, D.C.Pa., 37 P.Supp. 1, 2. 

90. Ga.—Corpus Juris quoted in 
Mabry v. State Board of Exami¬ 
ners in Optometry, lO S.E.2d 740, 
743, 190 Ga. 751. 

46 C.J. p 1142 note 95. 

91. Ala.—Bragg v. State, 32 So. 
767. 769, 134 Ala. 165, 68 L.R.A. 
925. 

Neb.—State ex rel. Johnson v. Wag¬ 
ner, 297 N.W. 906, 909, 139 Neb. 
471. 

92. U.S.— Georgia. Ass’n of Osteo¬ 
pathic Physicians & Surgeons v. 
Allen, C.C.A.Ga., 112 F.2d 52, 63 
—Burke V. Kansas State Osteo¬ 
pathic Ass’n, C.C.A.Kan., Ill F. 
2d 250, 252. 

Ga.—Mabry v. State Board of Exam¬ 
iners in Optometry, 10 S.E.2d 740, 
743, 190 Ga. 751. 

Kan.—State ex rel. Wheat v. Moore, 
117 P.2d 598, 602, 154 Kan. 193. 
Md.—Calder v. Levi, 177 A. 392, 393. 

168 Md. 260, 97 A.L.R. 880. 

Neb.—State ex rel. Johnson v. Wag¬ 
ner, 297 N.W. 906, 909, 139 Neb. 
471. 

46 C.J. p 1142 note 96 [a] (2). 
Similar definitions 

(1) A theory of disease and a 
method of cure resting on the sup¬ 
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position that most diseases are trace¬ 
able to deformation of some part of 
the skeleton, often due to accident, 
which, by mechanical pressure on the 
adjacent nerves and vessels, inter¬ 
feres with their action and the cir¬ 
culation of the blood.—State ex rel. 
Wheat V. Moore, 117 P.2d 598, 603, 
604, 154 Kan. 193—46 C.J. p 1142 
note 96 [a] (3). 

(2) A system of therapeutics bas¬ 
ed on the theory that diseases are 
due chiefly to mechanical derange¬ 
ment, especially displacements of 
bones, as the vertebrae, with result¬ 
ant pressure on nerves and blood 
vessels and corresponding interfer¬ 
ence with innervation and circula¬ 
tion.—State ex rel. Wheat v. Moore, 
supra. 

(3) Osteopathy is based on the be¬ 
lief that disease is caused by some 
part of the human mechanism being 
out of proper adjustment, as in the 
case of misplaced bone, cartilage, or 
ligament, adhesions, or contractions 
of muscle, etc., resulting in unnatural 
pressure on or obstruction to nerve, 
blood or lymph. Osteopathy, 
through the agency or use of the 
bones, especially the long ones which 
are employed as levers, seeks to ad¬ 
just correctly the misplaced parts 
by manipulation.—State ex rel. 
Wheat v. Moore, supra—46 C.J. p 
1142 note 96 [a] (1). 

(4) Osteopathy is a school of med¬ 
icine based on the theory that the 
body is a vital mechanical organism 
whose structural and functional in¬ 
tegrity are codrdinate and that per¬ 
version of either is disease, while its 
therapeutic procedure is chiefly man¬ 
ipulative correction, its name in¬ 
dicating the fact that the bony 
framework of the body largely deter¬ 
mines the structural relation of its 
tissues.—State v. Houck, Wash., 203 
P.2d 693, 698, 32 Wash.2d 681. 

93. U.S.—Georgia Ass’n of Osteo¬ 
pathic Physicians & Surgeons v. 

Allen, C.C.A.Ga., 112 P.2d 52, 63— 
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of treating diseases without the use of the knife,^^ 
by means of manipulations applied to various nerve 
centers, chiefly those along the spine, with a view 
to inducing free circulation of blood and lymph, and 
an equal distribution of the nerve forces.95 Special 
attention is given to the readjustment of any bones, 
muscles, or ligaments not in their normal position. 
In order to practice the profession of osteopathy 
skillfully and scientifically, the practitioner must 
know anatomy, physiology, hygiene, histology, and 

pathology.97 

Otology is that branch of medical science which 
treats of the ear and its diseases.^s 

Pathological training involves the study of chemi¬ 
cals and the reaction of different chemicals when 
put together, gases, etc.^^ 

Pathology, That part of medicine which explains 
the nature of diseases and their causes and symp¬ 
toms the science treating of diseases, their nature, 
causes, progress, manifestations, and results.^ 

Patient, The term ''patient” is derived from the 
Latin verb "patio,” meaning "to suffer,and has 


§ 1 

been defined as a person under medical or surgical 
treatment a sufferer under treatment by a physi¬ 
cian one who, being in a sick or diseased condi¬ 
tion, applies to a physician for medical aid and 
advice;® one who seeks a physician in his profes¬ 
sional capacity;*^ one who is seeking the benefit of 
the skill that the doctor has been trained to supply.^ 
It includes an inmate of a hospital who is there for 
the purpose of diagnosis of an ailment by doctors® 
as well as an individual who has been committed to 
an asylum and has remained there for care and 
treatment.^® The term may include any persons 
under a disability, such as infancy, lunacy, etc.^^ 
Voluntarily applying to a physician is not a neces¬ 
sary requisite to becoming a patient, since one 
treated by a physician against his will becomes a 
patient by operation of law.i2 A deceased body 
cannot be a patient^^ 

Physician. A word derived from the Greek word 
"phusis,” meaning nature, and defined as one au¬ 
thorized to prescribe remedies for and treat dis¬ 
eases one learned in the ancient art of relief of 
bodily ills;^® one lawfully engaged in the practice of 
medicine;-^ one skilled in both medicine and sur- 


Burke v. Kansas State Osteopathic 
Ass'n, €.C.A.Kan., Ill F.2d 250, 
252. 

Ala,—^Brag^ v. State, 32 So. 767, 769, 
134 Ala. 165, 58 L.R.A. 925. 

Ga.—Corpus Juris ctuoted in. Mabry 
V. State Board of Examiners in 
Optometry, 10 S.E.2d 740, 743, 190 
Ga. 751. 

Kan.—State ex rel. Wheat v. Moore, 
117 P.2d 698, 603, 154 Kan. 193. 

46 C.J. p 1142 note 96. 

94- Ala.— BrSLgg v. State, 32 So. 767, 
769, 134 Ala. 165, 58 L.R.A, 925. 

Neb,—State ex rel. Johnson v. Wag¬ 
ner, 297 N.W. 906, 909, 139 Neb. 
471. 

95- U.S.—^Burke v. Kansas State 
Osteopathic Ass'n, C.C.A.Kan., Ill 
F.2d 250, 252. 

Ga.—Corpus Juris atioted in Mabry 
V. State Board of Examiners in Op¬ 
tometry, 10 S.E.2d 740, 743, 190 Ga. 
751. 

Kan.—State ex rel. Wheat v. Moore, 
117 P.2d 598, 603, 154 Kan. 193. 

46 C.J. p 1142 note 96. 

Matters not taught 

Osteopathy does not teach surgery, 

bacteriology, materia medica, or 

therapeutics.—Mabry v. State Board 

of Examiners in Optometry, 10 S.E. 

2d 740, 743, 190 Ga. 761. 

96- U.S,—^Burke v. Kansas State Os¬ 
teopathic Ass'n, C.C.A.Kan., Ill F. 
2d 250, 252. 

Kan.—State ex rel. Wheat v. Moore, 
117 P.2d 598,' 602, 154 Kan. 193— 
State V. Eustace, 233 P. 109, 117 
Kan. 746—State v. Johnson, 114 P. 


390, 84 Kan. 411, 41 L.Il.A.,N.S. 
539. 

97. Ala.—Bragg v. State, 32 So, 767. 

769, 134 Ala. 165, 58 L.R.A. 926. 
Neb.—State ex rel. Johnson v. Wag¬ 
ner, 297 N.W. 906, 909, 139 Neb. 
471. 

98- La.—^Womack v. Burka, 19 So.2d 
127. 206 La. 251. 

99- Kan.—Spence v. New Tork Life 
Ins. Co.. 118 P.2d 514, 516, 154 
Kan. 379. 

1. N.T.—Bacon v. U. S. Mutual Ac¬ 
cident Ass'n, 25 N.E. 399, 123 N.T. 
304, 20 Am.S.R. 748, 9 L.R.A. 617. 

48 C,X p 419 note 18. 

2. Tenn,—Guardian Life Ins. Co. of 
America v. Richardson, 129 S.W. 
2d 1107, 1116, 23 Tenn.App. 194— 
Willis V. Heath, 107 S.W.2d 228, 21 
Tenn.App. 179. 

Wash.—State v. Wehinger, 47 P.2d 
35. 39, 182 Wash. 360. 

Similar definition 

The science treating of diseases, 
their essential nature, causes, and 
development, and the structural and 
functional changes produced by 
them.—Stroud v. Crow, 136 S.W.2d 
1025, 1027, 199 Ark. 814. 

3- U.S.—Guardian Life Ins. Co. of 
America v. Clum, C.C.A.Pa., 106 F. 
2d 592, 595. 

4. U.S.—Travelers* Ins. Co. v. Berg¬ 
eron, C.C.A,Iowa, 25 F.2d 680, 683, 
58 A.L.R. 1127. 

N.T.—^Felska v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 259 
N.T.S. 36. 38, 144 Misc. 508. 
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5. U.S.—Glatzmayer v. U. S., C-C-A. 
Tex., 84 F.2d 192, 193. 

6. S.D.—State v. Morton, 162 N.W. 
155, 157, 38 S.D. 604, Ann.Cas.l918E 
913. 

7. U.S.-—Guardian Life Ins. Co. of 
America v. Clum, C.C.A.Pa., 106 F- 
2d 592, 595. 

8. U.S.—Guardian Life Ins. Co. of 
America v, Clum, supra. 

9. U.S.—Guardian Life Ins. Co. of 
America v. Clum, supra. 

10- Tex.—^Edwards v. West Texas 
Hospital, Civ.App., 89 S.W.2d 801, 
811. 

11. N.T.—Corey v. Bolton, 63 N.T.S. 
915, 31 Misc. 138, 140. 

48 C.J. p 420 note 24. 

12, N.T.—^Meyer v. Supreme Lodge 
K. P., 70 N.E. 111, 112, 178 N.T. 
63, 64 L.R.A. 839. 

13- U.S.—Travelers’ Ins. Co. v. 
Bergeron, C.C.A.Iowa, 25 F.2d 680, 
683, 68 A.L.R. 1127. 

N.T.—^Felska v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 259 
N.T.S. 35, 38, 144 Misc. 508. 

14. U.S. — Waldo V. Foe, D.C.Wash., 
14 F,2d 749, 752. 

N.C.—^In re Hunter, 60 N.C. 372, 373. 

15- Tex.—Guy v. State, 32 ■S.W.2d 
460, 116 Tex.Cr. 392. 

48 C.J. p 1063 note 25. 

16- U.S.—^In re Frazier, D.C.Mont.,, 
6 F.Supp. 903. 

17. Ind.—General Accident, Fire & 
Life Assur. Co., Limited, of Scot- 
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gery;l8 one versed in, or practicing the art of, 
medicine one who practices the art of healing 
disease and preserving health one who professes 
or practices medicine, or the healing art;-i one 
whose profession it is to prescribe and administer 
medicine in the treatment of disease, or the relief 
of the sick, after diagnosing the complaint a 
person skilled in physic or the art of healing one 
duly authorized to treat diseases, especially by medi¬ 
cines a doctor of medicine a person who has 
received the degree of doctor of medicine^^ from 
an incorporated institution.It is the broadest 
term our language contains applicable to one who 
practices medicine, including both medicine and 
surgery in its original meaning.^s ft is not limited 
to the disciples of any particular school,^9 but is of 


very wide significance,^*^ and includes many spec¬ 
ialists within the field of medicine.^^ It niay,^^ but 
does not always,include dentists. While it has 
been said that “physician” includes the term “sur¬ 
geon,it has also been said that a physician is 
often distinguished from a surgeon.^^ 

A consulting physician is a physician who con¬ 
sults with an attending practitioner required in 
cases of diseases a physician who is called in 
consultation by an attending physician, rather than 
one whom the patient has consulted.^ 

The word “physician” has been employed in many 
phrases, such as “attending physician,”^S "'duties of 
physician,”S9 "‘itinerant physician,”^^ ""legally quali¬ 
fied physician,”^! “physician now registered,”^^ 
“physician or surgeon,”^^ ""physician registered to 


land V. Tibbs, 2 N.!E.2d 2B9, 233, 
102 Ind.App. 262. 

La.—^Freiman v. Parish of Lafayette, 
App., 177 So. 377, 379. 

Tex.—Guy v. State, 32 S.W.2d 460, 
116 Tex.Cr. 392. 

48 C.J. p 1063 note 26. 

la. Tex.—Guy v. State, supra, 

48 C.J. p 1063 note 27. 

19 . Ill.—People V. Siman, 115 N.E. 
817. 278 Ill. 256. 

48 C.J. p 1063 note 28. 

20. U.S.—Travelers’ Ins. Co. v. 
Bergeron, 25 P.2d 680, 683, 58 A.L. 
B. 1127. 

II. 1.—State V. Beck, 43 A. 366, 21 
R.I. 288, 46 L.R.A. 269. 

21. Tex.—Guy v. State, 32 S.W.2d 
460. 116 Tex.Cr. 392. 

48 C.J. p 1064 note 30. 

22. Mo.—Kansas City v. Baird, 92 
Mo.App. 204, 208. 

48 C.J. p 1064 note 31. 

23. Ariz.—-State v. Borah, 76 P.2d 
757, 758, 51 Ariz. 318, 115 A.L.R- 
254, 

Ark.—^tna Life Ins. Co. v. Orr, 
169 S.W.2d 651, 654, 205 Ark. 566. 

III. —People V. DeYoung, 33 N.E,2d 
610, 614, 309 I11.APP. 525. 

Kan.—State v. Eustace, 233 P. 109, 
110, 117 Kan. 746. 

Pa.—Commonwealth v. Cohen, 15 A. 
2d 730, 732, 142 Pa.Super. 199. 

24. Ark.—^^tna Life Ins. Co. v. Orr, 
169 S.W.2d 651, 654, 205 Ark. 566. 

Ill.—People V, DeYoung, 33 ]Sr.E.2d 
610, 614. 309 Ill.A-pp. 525. 

Pa.—Commonwealth v. Cohen, 15 A. 
2a 730, 732, 142 Pa.Super. 199. 

25. Ark.—^^tna Life Ins. Co. v. Orr, 
169 S.W.2d 651, 654, 205 Ark. 566. 

Ill.—^People V. DeYoung, 33 N'.B.2d 
610, 614, 309 Ill.App. 525. 

Pa.—Commonwealth v. Cohen, 15 A. 

2d 730, 732, 142 Pa.Super. 199. 
Tex.—-Guy v. State, 32 S.W.2d 460, 
116 Tex.Cr. 392. 

48 C.J. p 1064 note 33 fa]. , 


26. K.J.—‘Chastney v. State Board 
of Education, 146 A. 730, 7 K.J. 
Misc. 385. 

N.D.—State v. Miller, 229 N.W. 569, 
574, 59 N.D. 286. 

Tex.—Guy v. State, 32 S.W.2d 460, 
116 Tex.Cr. 392. 

48 C.J. p 1064 note S3. 

27. Ind.—General Accident, Fire & 
Life Assur. Co., Limited, of Scot¬ 
land V. Tibbs, 2 N.E.2d 229, 233, 
102 Ind.App. 262. 

48 C.J. p 1064 note 33. 

28. Wis.—^Isaacson v. Wisconsin 
Casualty Co., 203 N.W. 918. 920, 
187 Wis. 25. 

48 C.J. p 1064 note 35. 

29. Pa.—Commonwealth v. Cohen, 
15 A.2d 730, 732, 142 Pa.Super. 199. 

48 C.J. p 1064 note 36. 

Any field in healing art 

Anyone engaged in the practice of 
any of the fields in the healing art, 
after having been duly licensed 
stands for all practical purposes in 
a position of a physician in the orth¬ 
odox fields of medicine, at least to 
the extent that he limits his activi¬ 
ties in the recognized scope of his 
particular profession.—Williams v. 
Capital Life & Health Ins. Co., 41 S. 
E-2d 208, 209 S.C. 512. 

30. Wis.—Isaacson v. Wisconsin 

Casualty Co., 203 N.W. 918, 920, 
187 Wis. 252. 

48 C.J. p 1064 note 37. 

Persons included 

Although the word “physician” 
usually refers to a doctor of medi¬ 
cine and surgery, it may also mean 
any person authorized to treat dis¬ 
eases or injuries or their consequenc¬ 
es.—Sprague v. Spencer, 14 N.Y.S.2d 
673, 675, 172 Misc. 123. 

31. Wis.—Isaacson v. Wisconsin 
Casualty Co., 203 N.W. 918, 920, 
187 Wis. 25. 

32. N.C.—In re Hunter, 60 N.C. 372. 
48 C.J. p 1064 note 38 [a], 
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33. Mich.—People v. De Prance, 62 
N.W. 709, 104 Mich. 563, 28 L.R.A 
139. 

48 C.J. p 1064 note 38 [h], 

34. Wis.—Isaacson v. Wisconsin 
Casualty Co., 203 N.W. 918, 920, 187 
Wis. 25. 

48 C.J. p 1064 note 39. 

Terms compared 

A physician is one legally qualified 
and engaged in the general practice 
of medicine as distinguished from 
one likewise skilled in the art of 
healing who specializes in surgery, 
although a surgeon is also a physi¬ 
cian, and a physician may practice 
surgery.—Joyner v. State, 179 So. 
573, 181 Miss. 245, 115 A.L.R. 954. 

35. Ark.—i^tna Life Ins. Co. v. 
Orr, 169 S.W.2d 651, 654, 205 Ark. 
566. 

Ill.—People V. DeYoung, 33 N.E.2d 
610, 614, 309 Ill.App. 525. 

36. Neb.—Union Pac. R. Co. v. 
Graddy, 41 N.W. 809, 811, 812, 25 
Neb. 849. 

37. Pa.—Baer v. State Life Ins. Co., 
100 A. 745, 748, 256 Pa. 177. 

38. N.Y.—Gibson v. American Mut. 
Life Ins. Co., 37 N.Y. 580, 682, 6 
Transcr.A 261. 

39. Iowa.—^Wetherell v. Marion 

County, 28 Iowa 22, 24. 

48 C.J. p 1064 note 43. 

40. Iowa,—State v. Edmunds, 101 N. 
W. 431, 433, 127 Iowa 333. 

48 C.J. p 1064 note 34 [a]—33 C.J. 
p 831 note 93. 

41. Ill.—^People V. Siman, 115 N.E. 
817, 819, 278 Ill. 256. 

48 C.J. p 1064 note 44. 

42. Mo.—State v. Carson, 132 S.W. 
587, 231 Mo. 1. 

43. Mo.—Le Grand v. Security Ben. 
Ass’n, 240 S.W. 852, 854, 210 Mo. 
App. 700. 

48 C.J. p 1064 note 46. 
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practice,’^44 ^'physicians and surgeons,’’45 "physi¬ 
cians in good standing ;”46 “physicians practic- 
ing,”47 “physician’s prescription,”48 “regularly qual¬ 
ified physician,”49 “regular physician, ”50 “saniprac- 
tic physician,”51 and “traveling physician.”52 

Physiotherapy is, generally speaking, the treat¬ 
ment of disease by physical remedies rather than 
drugs.53 

Phytothempy. The use of plants to heal;54 treat¬ 
ment by means or with the aid of plants or remedies 
of botanical origin.55 

Podiatry, Chiropody ;58 the surgical, medical, or 
mechanical treatment of any ailment of the human 
foot, except the amputation of the foot or any of 
the toes, and also without the use of an anaesthetic 
other than a local one.57 

Practice dentistry; practice of dentistry, “Prac¬ 
tice dentistry” is a term which is frequently defined 
in the statutes.58 The practice of dentistry is the 
practice of the art or profession of a dentist,5^ and 
includes the taking of impressions of the gums and 
the connecting of teeth in plates to fit the gums of 
a particular person.^o 

Practice materia medica, A phrase which means 
the same thing as to practice medicine.®! 

Practice medicine; practice of jnedicine. One 


§ 1 

practicing medicine practices the art of preventing, 
curing, or alleviating diseases, and remedying as 
far as possible the results of violence and acci- 
dent.®2 “Practice medicine” is a term of frequent 
occurrence in the statutes,5^ has frequently been the 
subject of statutory definition,®4 and includes diag¬ 
nosis.®® 

The practice of medicine, as ordinarily or popu¬ 
larly understood, has relation to the art of pre¬ 
venting, curing, or alleviating disease or pain;®® 
popularly it consists in the discovery of the cause 
and nature of disease, and the administration of 
remedies or the prescribing of treatment therefor.®^ 
It includes the application and use of medicines and 
drugs for the purpose of curing, mitigating, or al¬ 
leviating bodily diseases;®® but it does not wholly 
depend on the administration of drugs.®® It may be 
said to consist in three things: (1) In judging the 
nature, character, and symptoms of the disease. 
(2) In determining the proper remedy for the dis¬ 
ease. (3) In giving or prescribing the application 
of the remedy to the disease.^® 

Practice of surgery. The practice of surgery is 
limited to manual operations usually performed by 
surgical instruments or appliances.^! 

Practitioner, With respect to the practice of 
medicine, the terms “practitioner’' and “physi- 


44. R.I.—In re Opinion to Governor, 
107 A. 102, 42 R.I. 249. 

48 C.J*. p 1064 note 47. 

45. Wis.—Raynor v. State, 22 UST.W. 
430, 62 Wis. 289. 

48 C.J. p 1064 note 48. 

46. W.Va.—Lawson v. Conaway, 16 
“S.E. 564, 37 W.Va. 159, 38 Am.S.R. 
17, 18 L.R.A. 627. 

47. N.H.—McBride v. Huckins, 81 A. 
528. 531, 76 N.H. 206. 

48. U.S.—Webb v. U. S., Tenn., 39 
S.Ct. 217, 249 U.S. 96, 63 L.Ed. 
497. 

48 C.J. p 1064 note 51. 

49. Wash.—State v. Rust, 206 P. 33. 
36, 119 Wash. 480. 

48 C.J. p 1064 note 52. 

50. Conn.—^Bradbury v. Bardin, 35 
Conn. 577, 581. 

51. Wash.—-State v. Maybury, 236 P. 
566, 134 Wash. 641. 

52. Tex,—^Adams v. State, 78 S.W. 
935, 45 Tex.Cr. 566. 

48 C.J. p 1064 note 54. 

53. N.Y.—People v. Mari, 183 N.E. 
868, 859, 260 N.Y. 383—-O^Nelll v. 
Board of Regents of University of 
-State of N. Y., 74 N.Y.S.2d 762, 
763, 272 App.r>iv. 1086. 

54. U.S.—Perry v. Larson, C.C.A. 
Fla., 104 F.2d 728, 730. 

55- U.S.—Perry v, Larson, U.C.Fla., 


25 P.Supp. 728, 729, affirmed, C.C. 
A., 104 P.2d 728. 

56. D.C.—Howerton v. District of 
Columbia, 289 P. 628, 629, 53 App. 
D.C. 230. 

49 C.J. p 1038 note 20. 

57. D.C.—^Howerton v. District of 
Columbia, supra. 

49 C.J. p 1038 note 21. 

58. Minn.—State v. Vandersluis, 43 
N.W. 789, 42 Minn. 129, 6 L.R.A. 
119. 

49 C.J. p 1314 note 66. 

59. Conn.—State v. Faatz, 76 A. 295, 
296, 83 Conn. 300. 

Ga.—^Atlanta Southern Dental Col¬ 
lege V. State, 180 S.E. 620, 623, 51 
Ga,App. 379. 

60. Ga.—tCorpns Juris cited in 
Atlanta Southern Dental College v. 
State, 180 S.E. 620, 623, 51 Ga.App. 
379. 

18 C.J. p 487 note 96 [a]. 

61. U.S.—Perry v. Larson, C.C. A. 
Pla., 104 F.2a. 728, 730. 

62. Minn.—Stewart v. Raab, 56 N. 
W. 256, 55 Minn. 20. 

49 C.J. p 1315 note 66. 

63. Kan.—State v. Eustace, 233 P. 
109, 110, 117 Kan. 746. 

49 C.J. P 1315 note 68. 

64. Gal.—^People v. La Barre, 224 P. 
750, 751, 193 Cal. 388. 

49 C.J. P 1314 note 35. 
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65. N.Y.—-People V. Allcutt, 102 N. 
Y.S. 678, 680, 117 App.Div. 546. 

66. R.I.—-State v. Mylod, 40 A. 753, 
20 R.L 632, 41 L.R.A. 428. 

49 C.J. p 1313 note 32, p 1314 note 
33. 

Distinguished from practice of 5Ur> 
gery 

The practice of surgery is confined 
to manual operation usually per¬ 
formed by surgical instruments or 
appliances as distinguished from the 
practice of medicine, which includes 
the use of medicine and drugs for 
the purpose of either curing, miti¬ 
gating, or alleviating bodily diseases. 
—Joyner v. State. 179 So. 573, 181 
Miss. 245, 115 A.L.R. 954. 

67. R.I.—State v. Mylod, 40 A, 753, 
20 R.I. 632, 41 L.R.A. 428. 

68. N.M.—Territory v. Newman, 79 
P. 706, 813, 13 N.M. 98, 68 L.R.A. 
783. 

49 C.J. p 1314 note 33 [a]. 

69. R.I.—Swarts v. Siveny, 85 A. 
33. 35 R.L 1. 

49 C.J. p 1314 note 33. 

70. Kan.—^Underwood v. Scott, 23 
P. 942, 43 Kan. 714. 

49 C.J. p 1314 note 34. 

71. K.M.—Territory v. Newman, 79 
P. 706, 813, 814, 13 N.M. 98, 68 L. 
R.A. 783. 
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cian” are often synonymous.'^^ it has been said 
that an osteopath, a homeopath, a chiropractor, a 
magnetic healer, and a naturopath are alike prac¬ 
titioners in the field of medicineJ^ 

Prescribe. To advise, appoint, or designate as a 
remedy for disease to designate the remedies to 
be used;*^® to designate a remedy for an ailment 
or disease, after having, by investigation, observa¬ 
tion, or inquiry, ascertained the apparent nature 
thereof to direct, as a remedy to direct, 
■designate, or order the use of a remedy,as, a 
doctor prescribes quinine to give medical direc¬ 
tions to indicate remedies,as, to prescribe for 
a patient in a fever to write or to give medical 
directions.SS The term embraces the general object 
of attempting to cure, remedy, or alleviate.^^ It has 
a broader meaning than merely prescribing medi¬ 
cines.^ 5 

Prescription. A direction of a remedy or of 
remedies for disease, and the manner of using 
them, *86 a medical recipea statement, usually 
written, of the medicine or remedy to be used by 
patients, and the manner of using them;S8 a written 


medical recipe.89 Also, a prescribed remedy.^O 

Professor. ‘"Professor” of an institute implies a 
position of importance and recognition by others of 
capacity. 91 

Quack, A medical charlatan ;92 a pretender to 
medical skill a term, when applied to a physician, 
meaning utterly incompetent.®^ 

Quackery. Mean or bad acts in physic, compre¬ 
hending not only the absurd impostures of ignorant 
pretenders, but also unbecoming acts of professional 
men themselves.®^ An element of quackery is to 
advertise or urge, as a quack does his remedies.®® 

Specialist. A ""specialist"' has been defined as a 
physician or surgeon who applies himself to the 
study and practice of some particular branch of his 
profession.®*^ 

Surgeon. A physician who treats bodily injuries 
and ills by manual operations and the use of surgi¬ 
cal instruments and appliances;®® one whose pro¬ 
fession or occupation is to cure diseases or injuries 
of the body by manual operation;®® one who prac¬ 
tices surgery.i 


72. Mich.—York Mut. Life Ins. 
Co. V. Geleynse, 217 N.W. 790, 241 
Mich. 659, 56 A.L.R. 702. 

48 C.J. p 1064 note 66. 

73. S.C.—-Williams v. Capital Life 
& Health Ins. Co., 41 S.E.2d 208, 
209 S.C. 512. 

74. Wis.—^In re Bruendl, 78 N.W. 
169, 102 Wis. 45, 48. 

49 C.J. p 1334 note 6. 

75. Ark.—Burris v. State. 84 S-W. 
723, 724, 73 Ark. 453. 

76. Iowa.—State v. Hueser, 215 N. 
W. 643, 644, 205 Iowa 132. 

77. Ala.—Brinson v. State, 8 So. 527, 
89 Ala. 105, 

78. Cal.—Webb v. Francis J. Le- 
wald Coal Co., 4 P.2d 532, 534, 214 
Cal, 182, 77 A.L.R. 675. 

Okl.—Barfield v. State, llO P.2d 316, 
317, 71 Okl.Cr. 195. 

49 C.J. p 1334 note 10. 

79. Cal.—^Webb v. Francis J. Le- 
wald Coal Co., 4 P.2d 532, 534, 214 
Cal. 182, 77 A.L.R. 675. 

Okl.—Barfield v. State, 110 P.2d 316, 
317, 71 Okl.Cr. 195. 

49 aj. p 1334 note 11. 

50. Ark.—Burris v. State, 84 S.W. 
723, 724, 73 Ark. 453. 

Ill.—^People v. Mash, 235 Ill.App. 
314, 317. 

51. Ill.—^People V. Mash, supra. 

49 C.J. p 1334 note 13. 

82. Ark,—Burris v. State, 84 S.W. 

723, 724. 73 Ark. 453. 

33. Ill.—People V. Mash, 235 Ill. 

App. 314, 317. 

49 C.J. p 1334 note 15, 


84. Wis.—City of Racine v, Woite- 
shek, 29 N.W.2d 752, 754, 251 Wis. 
404. 

85. Wis.—In re Bruendl, 78 N.W. 
169, 102 Wis. 45. 

86. W.Va.—State v. Bluefield Drug 
Co., 27 S.E. 350, 43 W.Va. 144, 148. 

49 C.J. p 1336 note 52. 

87. Mo.—State v. Nicolay, App., 184 
S.W. 1183, 1184, affirmed 192 S.W. 
1167, 269 Mo. 695. 

W.Ya.—State v. Bluefield Drug Co., 
27 S.E. 350, 43 W.Va. 144, 148. 

88. Ind.—Caldwell v. State, 46 N.E. 
697, 18 Ind.App. 48. 

49 C.J. p 1336 note 54. 

89. N.J.—Mayer v. State, 42 A. 772, 
63 N.J.Law 35. 

90. Mo.—State v. Nicolay, App., 184 
S.W. 1183, 1184. 

W.Va.—State v. Bluefield Drug Co., 
27 S.E. 350, 43 W.Va. 144, 148. 

91. Tenn.—^Prosterman v. Tennessee 
State Board of Dental Examiners, 
73 S.W.2d 687, 689, 168 Tenn. 16, 

92. r.S.—Brinkley v. Fishbein, C.C. 
A.Tex., 110 F.2d 62, 64—Hoxsey v. 
Fishbein, D.C.Tex., 83 F.Supp. 282. 

N.Y.—^World's Dispensary Medical 
Ass’n V. Collier, 148 N.Y.S. 405, 86 
Misc. 217, 

48 C.J. p 1067 note 72—51 C.J. p 108 
note 8. 

93. N.Y.—World’s Dispensary Medi¬ 
cal Ass’n V. Collier, supra. 

51 C. J. p 108 note 9. 

Similar definition 

An ignorant or fraudulent pretend¬ 
er to medical skill.—Brinkley v. 
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Fishbein, C.C.A.Tex., 110 F.2d 62, 64 
—^Hoxsey r. Fishbein, D.C.Tex., 83 F. 
Supp. 282. 

94. Ky.—^Burk v. Foster, 69 S.W. 
1096, 114 Ky. 20, 24 Ky.L. 791, 
59 L.R.A. 277, 1 Ann.Cas. 304. 

51 C.J. p 108 note 10. 

95. N.Y.—World's Dispensary Medi¬ 
cal Ass’n V. Collier, 148 N.Y.S. 405, 
86 Misc. 217. 

96. U.S.—Brinkley v. Fishbein, C.C. 
A.Tex., 110 P.2d 62. 64. 

97. Ind.—^Baker v. Hancock, 63 N.E. 
323, 64 N.E. 38, 29 Ind.App. 456. 

58 C.J. p 822 note 25. 

98. Minn.—Goss v. Goss, 113 N.W. 
690, 692, 1Q2 Minn. 346. 

48 C.J. p 1065 note 61. 

Surgeon specialist not merchant 
A surgeon specialist who treats 
deformities of the body by the use 
of straps and braces made according 
to his measurements would not be 
classed as a merchant simply be¬ 
cause he habitually supplies his pa¬ 
tients with the necessary appara¬ 
tus by orders upon the manufacturer, 
and receives or collects payment 
therefor.—Waukon v. Fisk, 100 N.W. 
475, 124 Iowa 464—40 C.J. p 645 note 
56 [d]. 

“Minor surgeon” 

Puerto Rico.—^People v. Fajardo, 16 
Puerto Rico 760, 763. 

48 C.J. p 1065 note 58 [a]. 

99. Ark.—^^tna Life Ins. Co. v. Orr, 
169 S.W.2d 651, 654, 205 Ark. 566. 

1. XJ.S.—^Napier v. Greenzweig, N.Y., 
266 F. 196, 197, 167 C.C.A. 412. 
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Surgery. Surgery is a branch of medical science.^ 
More specifically, it is that branch of medical sci¬ 
ence which treats of mechanical or operative mea¬ 
sures for healing diseases, deformities, or injuries;^ 
the art, practice, or work of treating diseases, in¬ 
juries, or deformities by manual operation or me¬ 
chanical appliances, or the branch of medicine that 
is concerned with such treatment therapy of a 
distinctively operative kind, such as cutting opera¬ 
tions.^ In its primitive and broadest sense the 
term includes adjustment of bones, muscles, liga¬ 
ments and nerves by manual operation.® 

Also, the word may be employed as designating 
a place where surgical operations are performed, or 
where medicines are prepared or keptJ 

Symptomatology. The doctrine of symptoms;^ 
that part of medical science treating of symptoms 
of diseases;® semeiology.^® 

Treat. To manage in the application of rem- 
edies,^^ as to treat a fever or a patient ^o care 
for medicinally or surgically.^® . “Treat” has been 
distinguished from “act”i4 and “diagnoses.”^® 


Treatment. The act or manner of treating or 
applying remedies to;^® the mode or course 
pursued for remedial purposes the means em¬ 
ployed in the cure of disease the management 
of disease or diseased patients.^® In common par¬ 
lance, and often in the law, “treatment” is a broad 
term covering all the steps taken to effect a cure 
of an injury or disease.®® The word includes ex¬ 
amination and diagnosis as well as application of 
remedies it includes not merely the actual 
operation in a surgical case or the giving of a pre¬ 
scription in a nonsurgical case, but also the pre¬ 
liminary examination, including sometimes an ex¬ 
ploratory operation or exploratory examination.®® 
Treatment may, and generally does, include three 
stages, namely, preliminary, main, and final;®® and 
whatever is usually done to the patient or admin¬ 
istered to him by a skilled physician or surgeon in 
any one of these states is properly included under 
the term “treatment” even though it may not be an 
indispensable prerequisite.®^ “Treatment” by a 
“physician or practitioner,” as used in an applica¬ 
tion for an insurance policy, implies medical or 


Ark.—.®tna Life Ins. Co. v. Orr, 
169 S.W.2d 651, 654, 205 Ark. 566. 

2. Kan.—Corpus Juris (Quoted iu 
State ex rel. Beck v. Gleason, 79 P. 
2d. 911, 917, 148 Kan. 1. 

48 C.J. p 1065 note 63. 

Insepara'ble relatiousMp to medicine 
There cannot be a complete sepa¬ 
ration between the practice of medi¬ 
cine and surgery, as they are de¬ 
veloped by modern science and un¬ 
derstood by the most learned in the 
two professions; the principles of 
both are the same throughout, and 
no one is qualified to practice either 
who does not properly understand 
the fundamental principles of both. 
—State V. Thierfelder, 132 P.2d 1035, 
1042, 114 Mont. 104. 

3. U.S.—Beck v. Zurich General Ac¬ 
cident & Liability Ins. Co., Limit¬ 
ed, of Zurich, Switzerland, C.C-A. 
Ill., 62 P.2d 965, 967, 

Ark.— Mtno. Life Ins. Co. v. Orr, 169 
S.W.2d 661, 654, 205 Ark. 566. 

Kan.—Corpus Juris quoted in State 
ex rel. Beck v. Gleason, 79 P.2d 
911, 917, 148 Kan. 1. 

48 C.J. p 1065 note 64. 

4. U.S.—Beck V. Zurich General Ac¬ 
cident & Liability Ins. Co., Limit¬ 
ed, of Zurich, Switzerland, C.C.A. 
Ill., 62 P.2d 965, 967. 

Mont.—State v. Thierfelder, 132 P. 

2d 1035, 1042, 114 Mont. 104. 
Similar definitions 

(1) That branch of medical sci¬ 
ence, art, and practice which is con¬ 
cerned with the correction of de¬ 
formities and defects, the repair of 
injuries and diagnosis and cure of 


disease, the relief of suffering, and 
the prolongation of life, by manual 
and instrumental operations.—State 
V, Thierfelder, supra. 

(2) The branch of healing art that 
resorts to manual operations or me¬ 
chanical appliances for the treatment 
of injuries, deformities, or internal 
morbid conditions.—State v. Thier¬ 
felder, supra, 

5. Mont.—State v. Thierfelder, su¬ 
pra. 

48 C.J. p 1065 note 64 [a] (3). 
e. Kan.—State ex rel. Beck v. Glea¬ 
son, 79 P.2d 911, 918, 148 Kan. 1. 

7. K.T.—^Allan v. State SS. Co., Ltd., 
30 N.B. 482, 484, 132 N.Y. 91, 28 
Am.S,R. 556, 15 L.R.A. 166. 

48 C.J. p 1065 note 65. 

8. Wash.—State v. Wehinger, 47 P. 
2d 35, 39, 182 Wash. 360. 

9. Wash.—State v. Wehinger, supra. 

10. Wash,—State v. Wehinger, su¬ 
pra. 

11. Ind.—^Modern Woodmen of 
America v. Miles, 97 iM.E. 1009, 178 
Ind. 105, 109. 

12. U.S.—U. S. V. Somers, B.C.Cal., 
164 P. 259, 262. 

13. Cal.—Webb v. Francis J, Lewald 
Coal Co., 4 P.2d 532, 534, 214 Cal. 
182, 77 A.L.R. 675. 

14. Cal.—Webb v. Francis J. Le¬ 
wald Coal Co., supra. 

63 C.J. p 822 note 49. 

15. Cal.—^People v. Saunders, 215 P. 
120, 61 Cal.App. 341. 

63 C.J. p 822 note 50. 

16. Mo.—Lutman v, American Shoe 

817 


Mach. Co., App., 151 S.W.2d 701, 
709. 

17. Mo.—Lutman v. American Shoe 
Mach. Co., supra. 

18. N'.Y.—Goldwater v. Citizens 
Casualty Co. of New York, 7 N.Y. 
S.2d 242, 249. 

19. N.Y.—Goldwater v. Citizens 
Casualty Co. of New York, supra 

20. Ala.—^Hester v. Ford, 130 So. 

203, 221 Ala 592. 

N.Y.—^Kirschner v. Equitable Life 
Assur. Soc. of U. S., 284 N.Y.S. 506, 
510, 157 Misc. 635. 

63 C.J. p 852 note 12. 

21. Ala.—^Hester v. Ford, 130 So. 

203, 206, 221 Ala. 592. 

N.Y.—^Kirschner v. Equitable Life 
Assur. Soc. of U. S., 284 N.Y.S. 506, 
510, 157 Misc. 635. 

<<x:xamiuatiou” distinguished 

The words “examination*' and 
“treatment” have entirely different 
meanings; an examination is made 
for the purpose of diagnosing the 
condition complained of, after which 
the question of treatment arises; 

they are clearly two separate and 

distinct processes .—Lt u t m a n v. 
American Shoe Mach. Co., Mo.App., 
151 S.W.2d 701, 709. 

22. U.S.—Order of United Commer¬ 
cial Travelers of America v. Shane, 

1 C.G.A.S.D.. 64 F.2d 65, 59. 

23. U.S.—Order of United Commer¬ 
cial Travelers of America v. Shane, 
supra. 

24. U.S.—Order of United Commer^- 
cial Travelers of America v. Shane,, 
supra. 
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surgical treatment, or something equivalent there- 
to.2® 

Veterinarian, One who practices the art of treat¬ 
ing diseases and injuries of domestic animals, sur¬ 
gically or medically.26 

Veterinary dentistry, A branch of veterinary 
medicine and surgery as a rule, merely a branch 
of the ordinary practitioner’s work, and confined 
entirely to equine practice.^S 

Veterinary medicine, A term which may be em¬ 
ployed as including veterinary dentistry, veterinary 
surgery, or any branch thereof.^^ 

Veterinary surgeon. A person lawfully practic¬ 
ing the art of treating and healing injuries and dis¬ 
eases of domestic animals.^O 

Other terms which have been defined or employed 
in adjudicated cases include the following: “Electro¬ 
therapeutics “laying on of hands “prac¬ 

titioner of neuropathy33 “suggestive therapeu¬ 


tics ;”34 and “unprofessional conduct.”35 “Alien¬ 
ist” is defined in 3 C.J.S. page 519 notes 70, 71; and 
the appointment of an alienist in connection with 
the trial of an issue of insanity in a criminal prose¬ 
cution is treated in Criminal Law § 940 c. 

§ 2, Right to Practice Medicine or Surgery 
in General 

While the right to practice medicine, dentistry, or 
related callings is sometimes considered to be in the na¬ 
ture of a property right, nevertheless It is not an abso¬ 
lute, unqualified, or natural right, but is subordinate to 
the police power of the state. 

Practicing medicine is not malum in se36 or a nui¬ 
sance per se,37 and, when not accompanied by acts 
which are in themselves evil, vicious, and criminal, 
is not a crime at common-law.38 While the right 
to practice medicine or dentistry39 or related arts 
or callings^o is a valuable right, and is sometimes 
said to be a property right^i or to be in the nature 
of a property right,^3 or to partake of the nature 


25. —‘Corpus Juris quoted in 
Kirschner v. Equitable Life Assur. 
Soc. of U. S., 2S4 N.T.S. 506, 510, 
157 Misc. 635. 

63 O.J. p 853 note 15. 

26. TJ.S.—Tucker v. Williamson, D. 
C.Ohio, 229 P. 201, 210. 

48 C.J. p 1065 note 67. 

27. Pa.—^Commonwealth v. Heller, 
121 A. 558, 659, 277 Pa. 539. 

28. Pa.—Commonwealth v. Heller, 
supra. 

29. Pa.—In re Veterinary Medicine, 
24 Pa.Dist. 1117. 

67 C.J. p 240 notes 4, 5. 

3(X Minn.—^Lyford v. Martin, 82 IST. 

W. 479. 79 Minn. 243. 244. 

48 C.J. p 1065 note 69. 

31. Tex.—^Larson v. State, 285 -S.W. 

317, 318, 106 Tex.Cr. 261. 

48 C.J. p 1066 note 51. 

32. Wash.—State v. Pratt, 141 P. 

318, 80 Wash. 96. 

48 C.J. p 1066 note 90. 

33- Pa.—Commonwealth v. Seibert, 
105 A. 507, 262 Pa. 345. 

45 C.J. p 1390 note 16 [a]. 

34. N.T.—People v, Mulford, 125 N. 
Y.S. 680, 140 App.Div. 716, affirmed 
96 N.E. 1125, 202 N.Y. 624. 

Wash.—State v. Pratt, 141 P. 318, 80 
Wash. 96. 

35. Ky.—^Forman v. State Board of 
Health, 162 S.W. 796, 157 Ky. 123. 

Reg'ulation of professional conduct 
see infra §§ 31-35. 

Suspension or revocation of license 
or certificate see infra §§ 16-18. 

36. N.Y.—^People v. Cole, 113 N.E. 
790, 219 N.Y. 98. L.H.A.1917C 816. 

48 C.J. P 1067 note 2. 

Under common law, the practice 


of medicine was open to all who de¬ 
sired to follow it in any of its 
branches, subject to liability for 
damages in case of lack of skill on 
part of practitioner and to right of 
government to proceed by quo war¬ 
ranto to prevent incompetents from 
following the business.—State v. 
Borah, 76 P.2d 757, 51 Ariz. 318, 116 
A.L.R. 254—48 C.J. p 1067 note 2 
[b]. 

37. Miss.—Redmond v. State, 118 
So. 3 60, 152 Miss. 54. 

48 C.J. p 1067 note 3. 

Practicing without license as nui¬ 
sance per se see infra § 8. 

38. N.Y.—People v. Cole, 113 N.E. 
790, 219 N.Y. 98, L.R.A.1917C 816. 

39. Cal.—Suckow v. Board of Med¬ 
ical Examiners of Cal., 187 P. 965, 
182 Cal. 247. 

N.Y.—Bender v. Board of Regents 
of University of State of New 
York, 30 N.Y.S.2d 779, 262 App. 
Div. 627. 

Utah.—^Baker v. Department of Reg¬ 
istration, 3 P.2d 1082, 78 Utah 424. 
48 C.J. p 1067 note 5. 

Constitutional protection 

Persons lawfully engaged in the 
practice of dentistry are entitled, 
in their vocations, to the protection 
of the guaranties afforded by both 
state and federal constitutions.— 
Sherman v. State Board of Dental 
Examiners, Tex.Civ.App., 116 S.W.2d 
843. 

40. Md.—^Dvorine v. Castelberg 
Jewelry Corporation, 185 A. 662, 
170 Md. 661. 

Chiropractic 

The right to practice chiropractic 
is a valuable right which is entitled 
to protection under the constitution 
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and laws of the state.—Moore v. 
Robinson, 55 ■S.E.2d 711, 206 Ga. 27. 

41. Cal.—Suckow V. Board of Medi¬ 
cal Examiners of Cal., 187 P. 965, 
182 Cal. 247. 

Ill.—Kalman v. Walsh, 189 N.E. 315, 
365 Ill. 341—People v. Love, 131 
N.E. 809, 298 Ill. 304, 16 A.L.R. 
703. 

N.Y.—Bender v. Board of Regents 
of University of State of New 
York, 30 N.Y.S.2d 779, 262 App. 
Div. 627. 

Tenn.—^Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dis¬ 

missed 68 S.Ct. 745, 333 U.S. 859, 
92 L.Bd. 1138—State ex rel. Sher¬ 
man V. Hyman, 171 S.W.2d 822, 
180 Tenn. 99, certiorari denied 
State of Tennessee ex rel. Sher¬ 
man V. Hyman, 63 S.Ct. 1158, 319 
U.S. 748, 87 L.Ed. 1703—State 

Board of Medical Examiners v. 
Friedman, 263 S.W. 75, 150 Tenn. 
152. 

Utah.—^Baker v. Department of Reg¬ 
istration, 3 P.2d 1082, 78 Utah 424. 
48 C.J. p 1067 note 6. 

Right to practice profession gener¬ 
ally as property see the C.J.S. ti¬ 
tle Property § 2, also 50 C.J. p 
739 note 60. 

42. Or.—Semler v. Oregon State 
Board of Dental Examiners, 34 
P.2d 311, 148 Or. 60, followed in 
Donohue v. Rosenthal, 34 P.2d 316, 
147 Or. 408. Affirmed Semler v. 
Oregon State Board of Dental 
Examiners, 55 S.Ct. 570, 294 U.S. 
608, 79 L.Ed. 1086. 

Franchise 

The right to practice the profes¬ 
sion of medicine and surgery is a 
valuable franchise in the nature of 
a property right.—^West Virginia 
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of both liberty and property,it is not an abso¬ 
lute,unqualified,45 or natural^^ rig'ht, but is sub¬ 
ordinate to the police power of the state.'^^ Jt 
is sometimes said that the practice of medicine or 
dentistry, or the right to the practice thereof, is 
a mere privilege.'^^ No one has a right to practice 
medicine or dentistry without having the neces¬ 
sary qualifications of learning and skill.49 

§ 3. - Regulation or Prohibition 

a. In general 

b. Particular callings 


a. In G-eneral 

In general, the legislature in the exercise of the po¬ 
lice power may control and regulate the practice of 
medicine and surgery and professions allied thereto; but 
such regulation must be reasonable and bear some rela¬ 
tion to the object to be attained. 

In general, the legislature may control and reg¬ 
ulate the practice of medicine and surgery,50 in¬ 
cluding not only the practice of medicine in its 
most general sense,but also the practice of any 
part of medicine and surgery^^ a.nd professions 


State Medical Ass’n v. Public Health 
Council of West Virginia, 23 S.E.2d 
609, 125 W.Va. 152—Sloan v. Mitch¬ 
ell, 168 SS. 800, 113 W.Va. 606. 

43. Mass.—Lawrence v. Board of 
Registration in Medicine, 132 N.E. 
174, 239 Mass. 424. 

44. Ariz.—State v. Borah, 76 P.2d 
757, 51 Ariz. 318, 115 A.L.R. 254. 

Fla.—Fischwenger v. York, 18 So.2d 
8, 154 Fla. 450—Spencer v. Hunt, 
147 So. 282, 109 Fla. 248. 

Ind.—State ex rel. Indiana State 
Board of Dental Examiners v. 
Boston System Dentists, 19 N.E.2d 
949, 215 Ind. 485. 

Wash.—State v, Wehinger, 47 P.2d 
35, 182 Wash. 360. 

48 C.J. p 1067 note 9. 

Congressional power 

The right to practice was held 
subject to the power of congress to 
make laws necessary and proper for 
carrying into execution the Eigh¬ 
teenth Amendment, prior to the re¬ 
peal thereof.—Lambert v. Tellowley, 
N.Y., 47 S.Ct. 210, 272 IJ.S. 581, 71 
L.Ed. 422, 49 A.L.R. 575. 

45. Ariz.—State v. Borah, 76 P.2d 
757, 51 Ariz. 318, 115 A.L.R. 254. 

Fla.—'Fischwenger v. York, 18 So.2d 
8, 154 Fla. 450—Spencer v. Hunt, 
147 So. 282, 109 Fla. 248. 

Ind.—State ex rel. Indiana State 
Board of Dental Examiners v. 
Boston System Dentists, 19 N.E.2d 
949, 215 Ind. 485. 

Tenn.—Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dis¬ 
missed 68 S.Ct. 745, 333 U.'S. 859, 
92 L.Ed. 1138—State ex rel. Sher¬ 
man V. Hyman, 171 S.W.2d 822, 
180 Tenn. 99, certiorari denied 
State of Tennessee ex rel. Sher¬ 
man V. Hyman, 63 S.Ct. 1158, 319 

U.S. 748, 87 L.Ed. 1703. 

48 C.J. p 1067 note 10. 

46- Han.—^Bohl v. Teall, 139 P.2d 
418, 157 Kan. 239. 

Wash.—State v. Wehinger, 47 P.2d 
35, 182 Wash. 360. 

There is no iZLhereiit right to prac¬ 
tice medicine or surgery.—Reynolds 

V. Walzr, 128 S.W.2d 734, 278 Ky. '309. 

47. Fla.—^Fischwenger v. York, 18 


So.2d 8, 154 Fla. 450—Spencer v. 
Hunt, 147 So. 282, 109 Fla. 248. 
Ill.—People V. Walsh, 178 N.E. 343, 
346 Ill, 52. 

Tenn.—^Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dis¬ 

missed 68 S.Ct. 745, 333 U.S. 859, 
92 L.Ed. 1138. 

48 C.J. p 1067 note 12. 

Regulation of practice under police 
power generally see infra § 3. 

48- Fla.—^Fischwenger v. York, 18 
So.2d 8, 154 Fla. 450. 

48 C.J. p 1068 note 15-42. 

*T*ersonal privilege’’ 

Ind.—State ex rel. Indiana State 
Board of Dental Examiners v. Bos¬ 
ton System Dentists, 19 N.E.2d 
949, 951, 215 Ind. 485. 

“Statutory privilege” 

Kan.—Bohl v. Teall, 139 P.2d 418, 
419, 157 Kan. 239. 

Not a business 

The practice of dentistry is not a 
business but a privilege which is 
subject to state regulation in the 
interest of the public.—^Levine v. 
State Board of Registration and Ex¬ 
amination in Dentistry, 1 A.2d 876, 
121 N.J.Law 193. 

49. U.S.—Dent v. West Virginia, 

W.Va., 9 S.Ct. 231, 129 U.S. 114, 32 
L.Ed. 623. 

Ala.—Samples v. State, 98 So. 211, 
19 Ala.App. 478, certiorari denied 
and affirmed 98 So. 803, 210 Ala. 
544. 

Qualifications of applicant and proof 
thereof see infra § 12. 

50. U.S.—Brinkley v. Hassig, C.C.A. 
Kan., 83 F.2d 351—Steinbach v. 
Metzger, C.C.A.Pa., 63 F.2d 74— 
Blass V. Weigel, D.C.N.J., 85 F. 
Supp. 775. 

Cal.—Mann v. Board of Medical 
Examiners of the State, 187 P.2d 
1, 31 Cal.2d 30—^Fuller v. Board of 
Medical Examiners, 59 P.2d 171, 14 
Cal.App.2d 734. 

Colo.—Lipset V. Davis, 203 P.2d 730, 
119 Colo. 335. 

D.C.—U. S. V. American Medical 
Ass'n, 110 F.2d 703, 72 App.D.C. 
12, certiorari denied 60 S.Ct. 131, 
308 U.S. 599, 84 L.Ed. 502, and 
American Medical Ass’n v. U* S-, 


60 S.Ct. 1096, 310 U.S. 644, 84 L. 
Ed. 1411. 

Fla.—State ex rel. Munch v. Davis, 
196 So. 491, 143 Fla. 236—Page v. 
State Board of Medical Examin¬ 
ers of Florida, 193 So. 82, 141 Fla. 
294. 

Ind.—State ex rel. Bd, of Medical 
Registration & Examination v. 
Hayes, 91 N.E. 2d 913—Crum v. 
State Board of Medical Registra¬ 
tion and Examination, 37 N.E.2d 
65, 219 Ind. 191—State ex rel. In¬ 
diana State Board of Medical Reg¬ 
istration and Examination v. Cole, 
20 N.E.2d 972, 215 Ind. 562. 

Ky.—Reynolds v. Walz, 128 S.W.2d 
734, 278 Ky. 309. 

N.J.—State Bd. of Medical Examin¬ 
ers V. Grossman, 48 A.2d 700, 134 
N.J.Law 401, affirmed 52 A.2d 699, 
135 N.J.Law 468—Black v. Mac- 
Mahon. 32 A.2d 716, 130 N.J.Law 
323, affirmed 39 A2d 135, 132 N.J. 
Law 171. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 
S.W.2d 843, error refused—^Kelly 
v. State, 138 S.W.2d 1075, 139 Tex. 
Cr. 156. 

Va.—Miller v. Commonwealth, 21 S. 
E.2d 721, 180 Va. 36—Goe v. Gif¬ 
ford, 191 S.E. 783, 168 Va. 497. 
Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. 

Wis.—State v. Michaels, 277 N.W. 

157, 226 Wis. 674. 

48 C.J. p 1068 notes 45, 46. 

Practice of medicine by corporation 
see Corporations § 956. 

Both physician and patient must 
submit to law relating to practice 
of treatment of human ailment, re¬ 
gardless of their belief as to cause 
of human ailment or treatment 
thereof.—^Walkenhorst v. Kesler, 67 
P.2d 654, 92 Utah 312. 

51. U.S.—McNaughton v. Johnson, 
Cal., 37 S.Ct. 178, 242 U.S. 344, 61 
L.Ed. 334, Ann.Cas.l917B 801. 

Ala.—State v. State Bd. of Medical 
Examiners, 95 So. 295, 209 Ala. 9. 

52. Ohio.—Williams v. Scudder, 131* 
N.E. 481, 102 Ohio St. 305. 

Incidents of vocation 

The vocation itself being subject 
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allied thereto,^3 qj- any branch or department of 
the healing art.^^ As sometimes stated, the right 
to practice medicine and kindred professions for 
the treatment of human ailments is subject to 
the paramount power of the state to impose such 
regulations, within constitutional limits, as may be 
required to protect the people against ignorance, 
incapacity, deception, and fraud. Such regula¬ 
tions, if not unreasonable or arbitrary constitute 
a proper exercise of the police power of a state,56 
and ordinarily do not violate constitutional provi- 
sions.5'? The purpose of statutes regulating the 


practice of medicine and its branches is to safe¬ 
guard the public health and welfare, 5S and to pro¬ 
tect the public from being mistreated or misled 
by incompetent or unscrupulous practitioners,® 
rather than to protect the physicians themselves.®® 

As a rule, the details of regulation rest primari¬ 
ly with the legislature®^ and will not be interfered 
with by the courts as long as there is any reason¬ 
able basis on which' the legislative determination 
can rest,®2 and so long as constitutional rights are 
not violated.®® The legislature may define or des- 


to regulation, so are all its inci¬ 
dents.—Sherman v. State Board of 
Dental Examiners, Tex.Civ.App., 116 
S.W.2d 843, error refused. 

53. U.S.—Blass v. Weigel, D.C.N. 
J., 85 F.Supp. 775. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 
S.W.2d 843, error refused. 

54. XJ.S.—^Polhemus v. American 
Medical Ass’n, iC.C.A.lSr.M., 145 P. 
2d 357—Steinbach v. Metzger, C.C. 
A.Pa., 63 P.2d 74. 

N.J.—^Abelson’s, Inc., v. New Jersey 
State Bd. of Optometrists, 65 A. 
2d 644, 3 N.J.Super. 332, modified 
on other grounds 76 A. 2d 867, 5 
N.J. 412. 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. 

48 C.J. p 1069 notes 56-99. 
Dragless healers 

The regulation of drugless healers 
is a proper exercise of the police 
power.—^Davis v. Beeler, 207 S.W.2d 
343, 185 Tenn. 638, appeal dis¬ 
missed 68 S.Ct. 745, 333 TJ.S. 859, 
92 L.Ed. 1138—48 C.J. p 1069 notes 
56-99 [a], 

55. Ariz.—State v. Borah, 76 P.2d 
767, 51 Ariz. 318, 115 A.L.R. 254. 

Colo,—Corpus Juris cited in State 
Board of Dental Examiners v. 
Savelle, 8 P.2d 693, 696, 90 Colo, 
177. 

Fla.—State ex rel. Sbordy v. Row¬ 
lett, 190 So. 59, 138 Fla. 330, 123 
A.L.R. 769.' 

Ky.—^Reynolds v. Walz, 128 S.W.2d 
734, 278 Ky. 309. 

N.J.—^New Jersey State Board of 
Optometrists v. S. S. Kresge Co., 
174 A, 353, 113 N.J.Law 287, modi¬ 
fied on other grounds 181 A. 152, 
115 N.J.Law 495. 

N.Y.—^People ex rel. Bennett v. La- 
man, 14 N.E.2d 439, 277 N.Y. 368 
-—Brlanger v. Regents of Uni¬ 
versity of State of New York, 10 
N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of New York, 22 
N.E.2d 178, 281 N.Y. 627—People 
V. Johnerson, 49 N.Y.S.2d 190, ap¬ 
peal dismissed 51 N.Y.S,2d 221. 

48 C.J. p 1067 note 12 [a]. 


56- U.S.—Steinbach v. Metzger, G. 

C.A.Pa.. 63 F.2d 74. 

Ariz.—State v. Borah, 76 P.2d 757, 
51 Ariz. 318, 115 A.L.R. 254. 

Colo.—Lipset V. Davis, 203 P.2d 730, 
119 Colo. 335. 

Ill.—People, by Kerner, v. United 
Medical Service, 200 N.E. 157, 362 
Ill. 442, 103 A.L.R. 1229. 

Iowa.—^State v. Otterholt, 15 N.W. 
2d 529, 234 Iowa 1286—Craven v. 
Bierring, 269 N.W. 801, 222 Iowa 
613. 

Kan.—Corpus Juris cited in State ex 
rel. Beck v. Gleason, 79 P.2d 911. 
914, 148 Kan. 1. 

Ky.—Reynolds v. Walz, 128 S.W.2d 
734, 278 Ky. 309. 

Mich.—People v. Carroll, 264 NW. 
861, 274 Mich. 451—People v. 

Cramer, 225 N.W. 595, 247 Mich. 
127. 

Mont.—State v. Thierfelder, 132 P. 

2d 1035, 114 Mont. 104. 

N.J,—Schireson v. State Board of 
Medical Examiners of New Jer¬ 
sey, 28 A.2d 879, 129 N.J.Law 203, 
reversed on other grounds 33 A.2d 
911, 130 N.J.Law 570—State Board 
of Medical Examiners v. Kempkes, 
160 A. 827, 10 N.J.Misc. 838. 

Tex.—^Ashby v. Board of Medical 
Examiners of Texas, Civ.App., 142 
S.W.2d 371, error refused—^Ex par¬ 
te Halsted, 182 S.W.2d 479, 147 
Tex,Cr. 453. 

Va.—Goe v. GifCord, 191 S.E. 783, 
168 Va. 497. 

Wash.—State v. Wehinger, 47 P.2d 
36, 182 Wash. 360. 

48 C.J. p 1068 note 44. 

57. U.S.—Ghadiali v. Delaware State 
Medical Soc., D.C.Del., 48 F.Supp. 
789. 

Iowa.—State v. Otterholt, 15 N.W.2d 
529, 234 Iowa 1286. 

Pa,—^Wagner v. Brown, Com.Pl., 47 
Dauph.Co. 33. 

Tex.—Ashby v. Board of Medical 
Examiners of Texas, Civ-App., 142 
S.W.2d 371, error refused—^Hoy v. 
State, 115 S.W.2d 629, 134 Tex.Cr. 
226—^Allison v. State, 76 S.W.2d 
527, 127 Tex.Cr. 322, appeal dis¬ 
missed Allison V. State of Texas, 
55 S.Ct. 828, 295 U.S. 717, 79 L.Ed. 
1672, rehearing denied 56 S.Ct. 82, 
296 U.S. 661, 80 L.Ed. 471—Rob- 
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ertus V. State, 45 SW.2d 595, 119 
Tex,Cr. 370. 

48 C.J. p 1068 note 47. 

Health service corporations 

Statute authorizing health service 
corporations does not violate con¬ 
stitutional prohibition against grant¬ 
ing to any corporation, association, 
or individual any special or exclu¬ 
sive right, privilege, or immunity.— 
California Physicians’ Service v. 
Garrison, 172 P,2d 4, 28 Cal.2d 790, 
167 A.L.R. 306. 

58. Ill.—^People v. Reuter, 51 N.E. 
2d 812, 320 Ill.App. 600. 

N.Y.—People ex rel. Bennett v. La- 
man, 14 N.E.2d 439, 277 N.Y. 368 
—^People v. Mastromarino, 265 N. 
Y.S. 864, 148 Misc. 464—People v. 
Johnerson, 49 N.Y.S.2d 190, appeal 
dismissed 51 N.Y.S.2d 221. 

Utah.—^Walkenhorst v. Kesler, 67 P. 
2d 654, 92 Utah 312. 

59. Ariz.—State v. Borah, 76 P.2d 
757, 51 Ariz. 318, 115 A.L.R. 254. 

Cal.—Sobey v. Molony, 104 P.2d 868, 
40 Cal.App.2d 381. 

D.C.—Group Health Ass’n v. Moor, 
D.C., 24 F.Supp. 445. 

Idaho.—State v. Armstrong, 225 P. 

491, 38 Idaho 493. 33 A.L.R. 835. 
Protection against own credulity 
In enacting medical practice act, 
legislature intended to protect un¬ 
fortunate people afflicted with dread¬ 
ful diseases from their own credu¬ 
lity.—Crum V. State Board of Medi¬ 
cal Registration and Examination, 
37 N.E.2d 66, 219 Ind. 191. 

60. N.Y.—^People ex rel. Bennett v. 
Laman, 14 N.E.2d 439, 277 N.Y. 
368—People v. Johnerson, 49 N. 
Y,S.2d 190, appeal dismissed 51 N. 
Y.S.2d 221. 

Utah.—Walkenhorst v. Kesler, 67 P. 
2d 654, 92 Utah 312. 

61. U.S.—^Polhemus v. American 

Medical Ass’n, C.C.A.N.M., 145 F. 
2d 357. 

Wash.—Ellestad v. Swayze, 130 P.2d 
349, 15 Wash.2d 281. 

62. Wash.—^Ellestad v. Swayze, su¬ 
pra. 

63. U.S.—^Polhemus v. American 

Medical Ass'n, C.C.A.N.M.» 145 F. 
2d 367. 



70 C.J.S. 


PHYSICIANS AND SVRGEONS 


§ 3 


ig'nate what constitutes the practice of medicine.®^ 
The power to regulate the treatment of disease is 
an elastic one and regulations may vary accord¬ 
ing to the schools or methods of practice as long 
as they entail no unreasonable discrimination.®^ 
However, in order to be valid, the regulations en¬ 
acted by the legislature must be reasonable®® and 
bear some relation to the service to be rendered 
by the practitioner,®7 as well ,as to the end or ob¬ 
ject to be attained,®8 or, as sometimes stated, they 
must be reasonably necessary and appropriate for 
the accomplishment of legitimate objects within 
the domain of the police power.®^ Regulations of 
an administrative department relating to the prac¬ 
tice of medicine are subject to judicial review to 
determine whether they are fair, reasonable, and 
impartial.70 Also, while the legislature may reg¬ 
ulate practice by prohibiting a person from engag¬ 
ing in it unless he holds a license or certificate, as 
discussed infra § 6, or is registered, as considered 
infra § 23, its power does not extend to an abso¬ 
lute and unqualified prohibition of practice.'^^ 

A state statute regulating the practice of medi¬ 
cine and surgery may be applicable to all persons 
in the state who practice medicine and surgery^s 
or the art of healing,'^8 regardless of the therapeu¬ 
tic agency employed.74 Also, such a statute may 


apply to physicians or healers practicing when it 
takes effect.'^® However, a general medical prac¬ 
tice act may properly provide that it shall not 
apply to particular branches of the healing art to 
the extent that the practice of such professions is 
regulated by other statutes applicable thereto.'^® 
A proviso in pharmacy statutes that such statutes 
should not apply to, or in any manner interfere 
with, the business of any physician or prevent 
him from supplying to his patients such articles as 
may seem to him proper indicates a legislative 
intent to exclude the practice of medicine from 
the regulations contained in the pharmacy stat- 
utes,77 Where a state has sold land within the 
state borders to the federal government, and has 
surrendered jurisdiction over such land, a physi¬ 
cian engaged exclusively in rendering medical aid 
to workmen engaged on a federal project on such 
land is not subject to state laws relating to the 
practice of medicine.78 

Congress has power to regulate the practice of 
medicine and surgery in the District of Columbia,7^ 
but it does not have power to regulate the prac¬ 
tice of medicine in the several states.®® 

Rides of statutory construction. Generally speak¬ 
ing, statutes enacted for the purpose of regulating 
and safeguarding the practice of medicine and sur- 


64. U.S.—Blass v. Weigel, D.C.N.J., 
85 F.Supp. 775—Ghadiali v. Dela¬ 
ware State Medical Soc., D.C.Del., 
48 F.Supp. 789. 

N.J.—^Pinkus v. MacMahon, 29 A.2d 
885, 129 N.J.Law 367. 

Tex..—Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr.R. 453. 

Wis.—State v. Michaels, 277 N.W. 
157, 226 Wis. 574. 

65. Cal.—Gamble v. Board of Oste¬ 
opathic Examiners of California, 
130 P.2d 382, 21 Cal.2d 215. 

Discrimination or unreasonableness 
held not shown 

The medical practice act is not 
unconstitutional, as against conten¬ 
tion that exemption from its provi¬ 
sions of persons applying the prin¬ 
ciples of any church in ministering 
to the sick or suffering or by prayer 
without the use of any drug or ma¬ 
terial remedy renders the act dis¬ 
criminatory.—^Vogel V. State, 137 S. 
W.2d 1043, 138 Tex.Cr. 657. 

66. Ariz.—State v. Borah, 76 P.2d 
757, 51 Ariz. 318, 115 A.D.R. 254. 

iqr.j.—^Abelson’s, inc., v. New Jersey 
State Bd, of Optometrists, 65 A. 
2d 644, 3 N.J.Super. 332, modified 
on other grounds 75 A.2d 867, 5 
N.J. 412. 

48 O.J. p 1069 notes 1-16. 

67. U.S.—^Butcher v. May bury, D.C. 
Wash., 8 P.2d 165. 

70 C. J.S.—46 


68. Ariz.—State v. Borah, 76 P.2d 
757, 51 Ariz. 318, 115 A.L.R. 254. 

N.J.—^Abelson’s, Inc., v. New Jersey 
State Bd. of Optometrists, 65 xl.2d 
644, 3 N.J.Super. 332, modified on 
other grounds 75 A.2d 867, 5 N.J. 
412. 

48 C.J. p 1069 note 18. 

69. Ill.—^People v. Witte, 14S N.E. 
178, 315 III. 282, 37 A.L.R. 672. 
The test in determining whether a 

regulation of the practice of medi¬ 
cine is a reasonable one, and thus 
within the power of the legislature 
to enact, is always whether it is rea¬ 
sonably necessary for the protection 
of the public health.—State v. Borah, 
76 P.2d 757, 51 Ariz. 318, 115 A.L.R. 
254. I 

70. Ill.—Schleifer v. Department of 
i Registration and Education, 61 N. 

E.2d 398, 326 Ill.App. 259—People 
ex rel. Schutz v. Thompson, 59 
N.E.2d 494, 325 IlLApp. 95. 

Rules and regulations as to licenses 
and qualifications of applicants 
therefor see infra § 13. 

71. La.—Louisiana State Bd., of 
Medical Examiners v. Fife, 111 So. 
58, 162 La. 681, affirmed 47 »S.Ct. 
690, 274 U.S. 720, 71 L.Ed. 1324. 

48 C.J. P 1069 note 23. 

72. N.J.—State Board of Medical 
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Examiners v. O'Neill, 143 A, 814, 6 
N.J.Misc. 1075. 

73. Iowa.—State v. Collins, 159 N. 
W. 604, 178 Iowa 73, 

74. Iowa,—State v, Collins, supra. 

75. U.S.—^Butcher v. May bury, D. 

C. Wash., 8 F.2d 155. 

Ill.—People V. Brod, 197 Ill.App. 358. 
Partial or total exemption of prior 
practitioners from particular re¬ 
quirements see infra §§ 9, 12. 

76. Ill.—People V. Witte, 146 N.E. 
178, 315 Ill. 282, 37 A.L.R. 672. 

77. S.D.—^B a r t r o n v. Codington 
County. 2 N.W,2d 337, 68 S.D. 309, 
140 A.L.R. 550. 

78. Ark.—^Lynch v. Hammock, 165 
S.W.2d 369, 204 Ark, 911. 

79. D.C.—^U. S. V. American Med¬ 
ical Ass'n, 110 F.2d 703, 72 App. 

D. C. 12, certiorari denied 60 S.Ct. 
131, 308 U.S. 599, 84 L.Ed. 502 and 
American Medical Ass'n v. U. S., 
60 S.Ct. 1096, 310 U.S. 644, 84 L. 
Ed. 1411—Czarra v. Board of Med¬ 
ical Suprs., 25 App.D.C. 443. 

80. Ariz.—Du Vail v. Board of Med¬ 
ical Examiners of Arizona, 66 P. 
2d 1026, 49 Ariz. 329. 
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gery,8l ^nd thereby protecting* the public health, 
should be given a liberal construction. They 
should receive that construction best calculated to 
further their purpose.^S Two or more statutes re¬ 
lating to the same subject matter are to be read 
together as parts of a homogeneous body of laws;^^ 
and different sections of the same statute will, as 
far as practicable, be reconciled so as to make them 
harmonious and consistent.^^ 

Amendment or repeal of statutes. The rules 
governing the amendment and repeal of statutes 
generally are applicable in determining whether 
a statute regulating the practice of medicine, sur¬ 
gery, or related callings has been amended^S or re- 
pealed.s^ 

b. Particular Callings 

Particular callings which the legislature may control 
and regulate include chiropody, chiropractic, dentistry, 
naturopathy, optometry, osteopathy, podiatry, veterinary 
medicine, and surgery. 


The legislature may regulate the practice of 
chiropody,88 naturopathy,8^ podiatry,or veteri¬ 
nary medicine, surgery, and dentistry.®^ 

Chiropractic. The state may and sometimes does 
regulate the practice of chiropractic,and, where 
a statute pertaining to chiropractic is plain and 
unambiguous, an administrative regulation in con¬ 
flict therewith is void.^8 it is within the power 
of the legislature to classify chiropractic as a 
branch of medicine or surgery.^^ a chiropractic 
act may by implication or by its terms repeal con¬ 
flicting provisions of a medical practice act;95 
and, where such repeal has come about by virtue 
of a chiropractic act which has been adopted as 
an initiative measure, and which does not provide 
for its amendment or repeal by the legislature, a 
subsequent amendment of the medical practice act 
does not affect the chiropractic act.^^ 

Dentistry. The state may control and regulate 
the practice of dentistry^'^ and such control and reg- 


81. Ala.—state v. State Bd. of Med¬ 
ical Examiners, 95 So. 295, 209 
Ala. 9. 

Strict construction of penal statutes 
see infra § 7. 

82. Colo.—Smith v. People, 117 P. 
612, 51 Colo. 270, 36 L.Il.A.,N.S., 
158. 

83. N.T.—^People v. Mastromarino, 
265 N.Y.S. 864, 148 Misc. 454. 

84. Ky.—Commonwealth v. Craig’, 
137 S.W. 1083, 144 Ky. 249. 

85. Cal.—^Victor's Application, 148 
P. 975, 27 Cal.App. 73. 

86. Mich.—^People v. Blair, 158 N. 
W. 889, 192 Mich. 183. 

48 C.J. p 1069 note 29. 

87. Ky.—^Webster v. State Bd. of 
Health, 113 S.W. 415, 130 Ky. 191. 

48 C.J. P 1069 note 30. 

88. Idaho.—State v. Armstrong, 225 
P. 491, 38 Idaho 493, 33 A.L..II. 835. 

48 C.J. p 1068 note 48. 

Purpose of act for regulation of 
chiropody is to protect public 
against untrained chiropodists, not 
to restrict competition among chiro¬ 
podists.—Mosig V. Jersey Chiropo¬ 
dists, 194 A. 248, 122 N.J.Eq. 382. 

89. DEbeasouahleuess 

The fact that basic science law 
did not afford a naturopathic physi¬ 
cian the benefit of the so-called 
'^Grandfather Clause" which was al¬ 
legedly available to some of the 
other branches of the healing art did 
not establish arbitrariness or unrea¬ 
sonableness.—^Polhemus v. American 
Medical Ass’n, C.C.A.N.M., 145 F.2d 
357. 

Ind.—Indiana State Board of 
Medical Kegistration and Exami¬ 


nation V. Suelean, 37 N.E.2d 935, 
219 Ind. 321. 

91. U.S.—Peet Stock Remedy Co. v. 
McMullen, C.C.A.Neb., 32 F.2d 669. 

48 C.J. p 1068 note 53. 

92. U.S.—Steinbach v. Metzger, C.C. 
A.Pa„ 63 F.2d 74. 

Iowa.—State v. Otterholt, 15 N.W. 

2d 529, 234 Iowa 1286. 

N'.Y.—People v. Lee, 272 N.Y.S. 817, 
151 Misc. 431. 

48 C.J. p 1068 note 49. 

Statute held valid 

Fact that legislature, which orig¬ 
inally could have exempted optome¬ 
trists, together with dentists, nurs¬ 
es, and masseurs, from medical 
practice act, exempted optometrists 
by subsequent legislation did not 
make act invalid against chiroprac¬ 
tors.—Robeftus V. State, 45 S.^V'.2d 
595, 119 Tex.Cr. 370. 

93. Cal.—^People v. Mangiagli, 218 
P.2d 1025. 

94. N.J.-—State Bd. of Medical Ex¬ 
aminers V. Grossman, 48 A.2d 700, 
134 N.J.L. 401, aflEirmed 52 A.2d 
699, 135 N.J.L. 468—Kahn v. Me¬ 
tropolitan Life Ins. Co., 41 A. 2d 
329, 132 N.J.Law 503—State Board 
of Medical Examiners v. Maza, 
153 A. 259, 9 N.J.Misc. 171. 

Practice of medicine 

Chiropractic treatment constitutes 
the practice of medicine within the 
meaning of a statute providing that 
any person who shall diagnose, 
treat, or profess to treat, or pre¬ 
scribe or advise for, any physical 
or mental ailment of, or any physi¬ 
cal injury to, or any deformity of, 
another shall be regarded as prac¬ 
ticing medicine.—Shober v. Indus- 

822 


trial Commission, 68 P.2d 756, 92 

Utah 399. 

95. Cal.—People v. Fowler, 84 P.2d 
326, 32 Cal.App.2d Supp. 737. 

96. Cal.—People v. Schuster, 10 P. 
2d 204, 122 Cal.App.Supp. 790. 

97. U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 
55 S.Ct. 570, 294 U.S. 608, 79 L.Ed. 
1086, followed in Donohue v. Ros¬ 
enthal, 34 P.2d 316, 147 Or. 408. 

Cal.—Parker v. Board of Dental Ex¬ 
aminers of State of California, 14 
P.2d 67, 216 Cal. 285. 

Fla.—Spencer v. Hunt, 147 So. 282, 
109 Fla. 248. 

Iowa.—State v. Bailey Dental Co., 
234 N.W. 260, 211 Iowa 781. 

Mich.—Toole v. State Board of Den¬ 
tistry, 1 N.W.2d 502, 300 Mich. 
180, appeal dismissed Toole v. 
Michigan State Board of Den¬ 
tistry, 62 S.Ct. 1299, 316 U.S. 648, 
86 L.Ed. 1731. 

N.Y.—Cherry v. Board of Regents 
of University of State of New 
York, 44 N.E.2d 405, 289 N.Y. 148, 
followed in Rubinstein v. Board of 
Regents of University of State of 
New York, 44 N.E.2d 614, 289 N.Y. 
639. 

Ohio.—Noble v. State, 184 N.E. 258, 
44 Ohio App. 10—^Taylor v. New 
System Prosthetic Dental Labora¬ 
tory, Inc., 29 Ohio N.P.,N.S., 451. 

Okl.—Curtis v. Registered Dentists 
of Oklahoma, 143 P.2d 427, 193 
Okl. 233. 

Pa.—Shor v. Miller, Com.PL, 48 
Dauph.Co. 39. 

Tex.—Tamez v. State Board of Den¬ 
tal Examiners, Civ.App., 154 S.W. 
2d 976—Francisco v. Board of 
Dental Examiners, Civ. App., 149 
S.W.2d 619, error refused—Sher- 
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ulation is under the state’s police power.9 8 In 
the protection of the public health and welfare 
the state may impose such restrictions on the 
practice of dentistry as may be necessary,98 and, 
more particularly, may prescribe such regulations 
as may be necessary to protect the public against 
ignorance, incapacity, deception, and fraud.i The 
legislature may, for example, define what consti¬ 
tutes the practice of dentistryS and limit the right 
to practice dentistry to natural persons.^ However, 
regulations pertaining to the practice of dentistry 
must be reasonable^ and must bear some relation 
to the service to be rendered by the practitioner, 
as well as to the end to be attained.^ Ordinarily, 
the primary purpose of statutory provisions per¬ 
taining to dentistry is to regulate the practice of 


§ 3 

dentistry, and not to prohibit and punish it,® and 
it has been said that such provisions should be given 
a liberal construction to attain their purposes.*^ 

A general medical practice act may properly pro¬ 
vide that it shall not apply to dentists to the ex¬ 
tent that the practice of such profession is reg¬ 
ulated by other statutes applicable thereto,® A 
right to practice dentistry granted by statute can 
be withdrawn only by clear and unmistakable lan¬ 
guage in subsequent statutes;® but a statute com¬ 
prehending the whole subject of prior laws relating 
to dentistry repeals earlier statutes to the extent 
that it revises or substitutes new provisions there- 
for.i® 

Optometry. The legislature in the exercise of 


rri'an v. State Board of Dental 
Examiners, Civ.App., 116 S.W.2d 
843, error refused. 

Wash.—'Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. 

48 C.J. p 1068 note 50. 

Dental hygrienists 

The legislature may regulate the 
occupation of dental hygienists.— 
Damons v. Tarbrough, 55 S.E.2d 551, 
206 Gf-a. 50. 

98. Ala.—^Weill v. State ex rel. Gail- 
lard, 34 So.2d 132, 250 Ala. 328. 
Colo.—State Board of Dental Exam¬ 
iners V. Savelle, 8 F.2d 693, 90 
Colo. 177. 

Fla.—^Pischwenger v. York, 18 So.2d 
8, 154 Fla. 450—Oshins v. York, 8 
So.2d 670, 150 Fla. 690. 

Ill.—^Winberry v. Hallihan, 197 N.E. 
552, 361 Ill. 121. 

Ind.—State v. Williams, 5 N.E. 2d 
961, 211 Ind. 186. 

Iowa.—Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613. 

Ky.—Reynolds v. Walz, 128 S.W.2d 
734, 278 Ky. 309. 

Mich.—People v. Carroll, 264 N.W. 
861, 274 Mich. 451. 

N.J.—Taber v. State Bd. of Regis¬ 
tration & Examination in Den¬ 
tistry, 59 A.2d 231, 137 N.J.Law 
161. 

Tex.—Waller v. State, Civ.App., 68 

S.W.2d 601, error refused. 

Va.—State Dentists v. Gifford, 191 
S.E. 787, 168 Va. 508—Goe v. Gif¬ 
ford, 191 S.E. 783, 168 Va, 497. 
Wash.—Campbell v. State, 123 P.2d 
458, 12 Wash.2d 459. 

*"The whole matter of the regula¬ 
tion of the practice of dentistry is 
an exercise of the police power and 
if within the constitutional field, the 
power of the legislature is su¬ 
preme.'* 

—Toole V. Michigan State 
Board of Dentistry, 11 N.W.2d 229, 
231, 306 Mich. 527. 

—Modern System Dentists v. 
State Board of Dental Examiners 


of Wisconsin, 256 N.W. 922, 924, 
216 Wis. 190. 

99. Ala.—^Weill v. State ex rel. Gail- 
lard, 34 So.2d 132, 250 Ala. 328. 
£&egxaations similar to those gov¬ 
erning medicine 

Under statutes regulating dentis¬ 
try, the practice of dentistry is re¬ 
garded as a skilled profession, and 
its regulation is not generally dis¬ 
similar in effect to that imposed on 
the practice of medicine.—State ex 
rel. Indiana State Board of Dental 
Examiners v. Boston System Den¬ 
tists, 19 N.E.2d 949. 215 Ind. 485. 
Making of dentures under dentist’s 
authorization 

Statute requiring that dentures be 
made only on the instructions or 
authorization of a licensed dentist 
was not unconstitutional as applied 
to dental laboratory technician.— 
Weill V. State ex rel. Gaillard, 34 So. 
2d 132, 250 Ala. 328. 

Jurisdiction of state hoard 

State board of dental examiners 
had jurisdiction to make investiga¬ 
tion and conduct hearing in regard 
to actions of corporation and man¬ 
ager employing practicing dentists, 
advertising, and making contracts 
with patients, although neither was 
licensed to practice.—Rust v. State 
Board of Dental Examiners of Wis¬ 
consin, 256 N.W. 919, 216 Wis. 127. 

1. Fla.—Fischwenger v. York, 18 So. 
2d 8, 154 Fla. 450. 

N.J.—Taber v. State Bd. of Regis¬ 
tration & Examination in Dentis¬ 
try, 59 A.2d 231, 137 N.J.Law 161. 
N.Y.—^Bender v. Board of Regents of 
University of State of New York, 
30 N.Y.S.2d 779, 262 APP.Div. 627. 
Identity of dentist 

It is within the province of the 
legislature to protect the public 
against all forms of fraud and de¬ 
ception tending to conceal the pro¬ 
fessional identity of the dentist who 
is in fact rendering the service in 
the particular office frequented by a 
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patron.—Campbell v. State, 122 P. 
2d 458, 12 Wash.2d 459. 

2. Ind.—State v. Williams, 5 N.E.2d 
961, 211 Ind. 186. 

Statutes held valid 

(1) Provision of statute that per¬ 
son who owns or operates or who is 
manager or conductor of dental of¬ 
fice is engaged in practice of dentis¬ 
try is a constitutional exercise of 
police power of state to regulate 
practice of dentistry.—State v. Wil¬ 
liams, supra. 

(2) The validity of a statute pro¬ 
viding that one who engages in prac¬ 
tices included in the curricula of rec¬ 
ognized dental college is doemed to 
be practicing dentistry has been up¬ 
held.—State V. Williams, supra. 

3- Oal.—Parker v. Board of Dental 
Examiners of State of California, 
14 P.2d 67. 216 Cal. 285. 

Practice of dentistry by corpora¬ 
tion see Corporations § 956. 
Personal ohligatlou 

State may insist on personal obli¬ 
gation of individual practitioners.— 
Winberry v. Hallihan, 197 N.E. 552, 
361 Ill. 121. 

4. U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 
55 S.Ct. 570, 294 U.S. 60S. 79 L.Ed. 
1086, followed in Donohue v. Ros¬ 
enthal, 34 P.2d 316, 147 Or. 408. 

Fla.—Fischwenger v. York, 18 So.2d 
8, 154 Fla. 450—Spencer v. Hunt, 
147 So. 282, 109 Fla. 248. 

5. Fla.—Spencer v. Hunt, supra. 

6. Tex.—Tamez v. State Board of 
Dental Examiners, Civ.App., 154 
S.W.2d 976. 

7. Ala,—^Weill v. State ex rel. Gail¬ 
lard. 34 So.2d 132, 250 Ala. 328. 

8. Ill.-^People V. Witte. 146 N.E. 
178, 315 Ill. 282, 37 A.L.R, 672. 

9. Va.—State Dentists v. Gifford, 
191 S.E. 787, 168 Va. 508. 

10. Fla.—^Fischwenger v. York, 18 
So.2d 8, 154 Fla. 450. 
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the police power and for tlie protection of the 
public health and welfare may control and regu¬ 
late the practice of optometry,and a state board 
of optometry can adopt no rules and regulations 
which are inconsistent with the express provisions 
of a statute.^2 Statutes may prohibit the sale of 
eyeglasses, spectacles, or lenses for the correction 
of vision unless a duly licensed physician or optome¬ 
trist is in charge of, and in personal attendance 
at, the place where such articles are sold,and 
such a statute is not void merely because the ef¬ 
fect may he to render glasses unavailable in some 
cases to persons in rural districts.!^ On the other 
hand, a statute defining the practice of optometry 
to include the sale of spectacles or eyeglasses by a 
merchant who aids, or provides a mechanical de¬ 
vice for, customers in any way, or who makes such 
sale in any way other than merely exhibiting the 
spectacles or eyeglasses in trays or containers, has 
been held unconstitutionalA^ 


Ordinarily, the primary purpose of statutes reg¬ 
ulating the practice of optometry is to protect the 
public health and safety,^® and not to put any spe¬ 
cial restrictions on persons practicing optometry, 
or to create a monopoly for,lS confer any special 
privileges on,^® or protect the interests of,^® such 
persons, except in so far as their advancement in 
skill and efficiency serves the primary purpose of 
the law.2l Nevertheless, some legislation deal¬ 
ing with the practice of optometry is designed not 
only for the protection of the public health and 
welfare, but also the protection of the rights and 
interests of those lawfully engaged in that calling 
or profession.22 

Statutes relating to the practice of optometry 
must he construed in the light of the purposes of 
their enactment.^s An optometry statute which 
abridges and regulates existent rights must he 
strictly construed,24 and should not be extended 


11 . tJ.S.—^Ritholz V. Bailey, D.C. 
Ark., 46 F.Supp. 48. 

Ark.—^Duren v. Arkansas State Bd. 
of Optometry, 201 S.W.2d 578, 211 
Ark. 565—^Melton v. Carter, 164 S. 
W.2d 453, 204 Ark. 595. 

Cal.—Penington v. Bonelli, 59 P.2d 
448. 15 Cal.App.2d 316. 

Conn.—Sage-Alien Co. v. Wheeler, 
179 A. 195, 119 Conn. 667, 98 A.Lr.B. 
897. 

Fla.—Thomas v. Hand, 153 So. 847, 

114 Pla. 466. 

Ind.—^Bennett v. Indiana State Board 
of Kegistration and Examination 
in Optometry, 7 N.E.2d 977, 211 
Ind. 678. 

Iowa.—'State v. Kindy Optical Co., 
248 N.W. 332, 216 Iowa 1157. 

Minn.—^Williams v. Mack, 278 N.W. 
585, 202 Minn. 402. 

H.J.—^New Jersey State Board of 
Optometrists v. S. S. Kresge Co., 
174 A. 353, 113 N.J.Law 287, modi¬ 
fied on other grounds 181 A. 152, 

115 N,J.L.aw 495. 

Or.—State ex rel. Sisemore v. Stand¬ 
ard Optical Co. of Or., 188 P.2d 
309, 182 Or. 452. 

Pa.—Neill v. Gimhel Brothers, 199 A. 
178, 330 Pa. 213. 

Va.—Ritholz v. Commonwealth, 35 
S.E.2d 210, 184 Va. 339. 

48 C.J. p 1068 note 61. 

Statutory exception in favoar of 
wholesaler 

Provision in statute governing 
practice of optometry which permits 
wholesaler to fit spectacles to cus¬ 
tomer as exception to provision re¬ 
stricting practice of optometry to li¬ 
censed physicians and optometrists 
is not invalid.—Dellinger v. Arkan¬ 
sas State Bd. of Optometry, 217 ,S.W. 
2d 338, 214 Ark. 562. 

12. Cal. — ^Davis v. California State 


Bd. of Optometry, 257 P. 197, 83 
Cal.App. 488. 

13. XJ.S.—^Roschen v. Ward, Attor¬ 
ney General, N.T., 49 S.Ct. 336, 
279 U.S. 337, 73 L.Bd. 722. 

N.J.—-New Jersey State Board of Op¬ 
tometrists V. S. S. Kresge Co., 174 
A. 353. 113 N.J.Law 287, modified 
on other grounds 181 A. 152, 115 
N.J.Law 495. 

N.Y.—Dickson v. Flynn, 286 N.T.S. 
225, 246 App.Div. 341, affirmed 6 
N.E.2d 102, 273 N.Y. 72. 

Ibetail sale by corporations 

Under some statutes corporations 
may engage in the sale at retail of 
eyeglasses, provided qualified op¬ 
tometrists are in charge of, and in 
attendance at, places of sale, and 
the sale of eyeglasses under such 
conditions is not such practice of 
optometry by corporations as is un¬ 
lawful.—^Dickson v. Flynn, 286 N.Y. 
S. 225, 246 App.Div. 341, affirmed 6 
N.E.2d 102, 273 N.Y. 72. 

14. U.a—D. S. Kresge Co. v. Ot- 
tinger, D.C.N.Y., 29 F.2d 762. af¬ 
firmed, C.C.A., Roschen v. Ward, 
49 S.Ct. 336, 279 U.S. 337, 73 L.Ed. 
722. 

15. Tex.—^Bruhl v. State, 13 S.W.2d 
93, 111 Tex.Cr. 233. 

16. D.C.—Silver v. Lansburgh & 
Bro., D.C., 27 F.Supp. 682, affirmed 
111 F.2d 618. 72 App.D.C. 77, 128 
A'L.R. 682. 

Ga.—Georgia State Board of Exam¬ 
iners in Optometry v. Friedmans' 
Jewelers, 189 S.E. 238, 183 Ga. 
669. 

Ind-—Bennett v. Indiana State Board 
of Registration and Examination 
in Optometry, 7 N.E.2d 977, 211 
Ind. 678. 

1 Md.—^Dvorine v. Castelberg Jewelry 
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Corporation, 185 A. 562, 170 Md. 
661. 

Minn.—^Williams v. Mack, 278 N.W. 
585, 202 Minn. 402. 

Utah.—Golding v, Schubach Optical 
Co., 70 P.2d 871, 93 Utah 32. 
Protection against fakers and incom¬ 
petents 

The statutes relating to practice of 
optometry are for protection of the 
public against fakers and incompe¬ 
tents, since the practice of optometry 
bears a direct and substantial rela¬ 
tion to the public health and calls 
for special skill and knowledge.— 
Hampton v. Brackin’s Jewelry & Op¬ 
tical Co., 186 So. 173, 237 Ala. 212. 

17. Utah.—Golding v. Schubach Op¬ 
tical Co., 70 P.2d 871, 93 Utah 32. 

18. Ga.—Georgia State Board of Ex¬ 
aminers in Optometry v. Fried¬ 
mans’ Jewelry, 189 S.E. 238, 183 
Ga. 669. 

19. Utah.*—Golding v. Schubach Op¬ 
tical Co., 70 P.2d 871, 93 Utah 32. 

20. D.C.—'Silver v. Lansburgh & 
Bro., 27 F.Supp. 6S2, affirmed 111 
F.2d 51'8, 72 App.D.C. 77, 128 A.L.R. 
582. 

Ga.—Georgia State Board of Ex¬ 
aminers in Optometry v. Fried¬ 
mans' Jewelers, 189 S.E. 238, 183 
Ga. 669. 

Md.—Dvorine v. Castelberg Jewelry 
Corporation, 185 A. 562, 170 Md. 
661. 

Minn.—^Williams v. Mack, 278 N.W. 
585, 202 Minn. 402. 

21. Minn.—Williams v. Mack, su¬ 
pra. 

22. S.C.—^Ezell V. Ritholz, 198 S.E. 
419, 188 S.C. 39. 

23. Utah.—Golding v. Schubach Op¬ 
tical Co., 70 P.2d 871, 93 Utah 32. 

24. Ark.—State ex rel. Attorney 
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Iby judicial interpretation beyond the clear in¬ 
tent of the legislature as discovered in the statute 
itself.25 A general medical practice act may prop- 
•erly provide that it shall not apply to optometrists 
to the extent that the practice of such profession 
is regulated by other statutes applicable thereto.^® 
A revisor’s bill relating- to the practice of optometry 
•does not change the law imless the language used 
indicates such intention so clearly and explicitly 
that there is no room for interpretation.^^ 

Where the legislature, in regulating the prac¬ 
tice of optometry by means of a statute which is 
penal in nature, has substituted a statutory defini¬ 
tion of the word “practice” in place of the defini¬ 
tion ordinarily accorded in standard usage, the stat¬ 
utory definition is exclusive. ^8 When the word 
■“practice” is construed in connection with a stat¬ 
ute regulating such a calling as optometry, consid¬ 
eration must be given to the distinction between a 
profession and a mechanical art unless the statute 
-clearly manifests a different intent.29 

Osteopathy, The legislature may permit^0 and 
may regulate^^ the practice of osteopathy. In de¬ 
termining whether an osteopathic physician is in¬ 
cluded in the word “physician” as used in a stat¬ 
ute, the court will look to the various laws describ¬ 
ing and governing physicians to discover the leg¬ 
islative intent as to the scope of the word.32 Some 
osteopathic statutes have been construed to be pro- 
-spective in operation.^^ 


§ 4, - Conditions 

The state may impose reasonable conditions on the 
exercise of the right or privilege of practicing medicine, 
and such conditions may be rigorous if they are adopted 
in good faith and operate equally on all. 

The state may impose conditions on the exercise 
of the right or privilege of practicing medicine.^^ 
The only limit to the legislative power in prescribing 
conditions to the right to practice is that they shall 
be reasonable and whether or not they are rea¬ 
sonable the courts must judge.85 The fact that 
the conditions may be rigorous does not render 
the legislation invalid where they are adopted in 
good faith and operate equally on all who desire 
to practice and who possess the required qualifica¬ 
tions 7 nor is the legislation invalid where the 
conditions are appropriate to the end in view, 
namely, the protection of the public, and are at¬ 
tainable by reasonable study or application.^^ 

§ 5. Privilege or Occupation Taxes 

The legislature, or a municipality duly empowered by 
It, may impose an occupation tax on physicians and 
surgeons or those engaged in related callings, provided 
no unlawful discrimination is practiced between portions 
of the same class. 

The legislature may impose an occupation tax 
on physicians and surgeons, dentists,■^<1 optome¬ 
trists,^^ or on itinerant physicians alone in 

doing so, it must not discriminate between portions 
of the same class of practitioners.'^^ A municipal¬ 
ity may tax physicians or dentists practicing their 
professions within the corporate limits^^ where it 


General v. Gus Blass Co., 105 S.W. 
2d 853, 193 Ark. 1159. 

125. Ark.—State ex rel. Attorney 
General v. Gus Blass Co., supra. 

126. Ill.—People V. Witte, 146 N.E. 
178, 316 Ill. 282, 37 A.B.R. 672. 

27. Wis.—State ex rel. Harris v. 
Kindy Optical Co., 292 N,W. 283, 
235 Wis. 498. 

lETo amendment of substance 

A revisor’s bill concerning the 
practice of optometry was held to 
■contain no amendment of substance 
of the prior statute regulating op¬ 
tometry.—State ex rel. Harris v. 
Kindy Optical Co., supra. 

28- Md.—^Dvorine v. Castelberg Jew¬ 
elry Corporation, 185 A. 562, 170 
Md. 661. 

26. Md.—^Dvorine v. Castelberg Jew¬ 
elry Corporation, supra. 

3&eason for rule 

It wall not be presumed that the 
legislature intended to interfere any 
more than the necessities of the sit¬ 
uation actually require with the 
right of one to engage in a common 
and useful occupation for which he 


is qualified.—Dvorine v. Castelberg 
Jewelry Corporation, supra. 

30. Md.-<Jalder v. Levi, 177 A. 392, 
393, 168 Md. 260, 97 A.L.R. 880. 

31- Kan.—State ex rel. Beck v. Glea¬ 
son, 79 P.2d 911. 148 Kan. 1. 

N-J.—State Board of Medical Exam¬ 
iners of New Jersey v. O’Neill, 143 
A. 814, 6 N.J.Misc. 1075. 

Pa.—Commonwealth v. Moyer, 23 Pa. 
Dist. 164. 

32. Ariz.—Gates v. Kilcrease, 188 P. 
2d 247, 66 Ariz. 328. 

33. Kan.—State ex rel. Beck v. 
Gleason, 79 P.2d 911, 148 Kan. 1. 

34. TJ.S.—Collins v. Texas, Tex-, 32 
S.Ct. 286, 223 U.S. 288, 56 L.Ed. 
439. 

48 C.J. p 1069 note 57. 

35. Colo.—Chenoweth v. State Board 
of Medical Examiners, 141 P. 132, 
67 Colo. 74, 51 L.B,A.,N.S., 958, 
Ann.Cas.l915B 1188. 

48 C.J. P 1069 note 58. 

36. Colo.—Chenoweth v. State Board 
of Medical Examiners, supra. 

Minn.—State v. Vandersluis, 43 N.W. 
789, 42 Minn. 129, 6 L.II.A. 119, 
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37. Kan.—State v. Creditor, 24 P. 
346, 44 Kan. 565, 21 Am.S.R. 306. 

N.J.—State V. Chapman, 55 A. 94, 
69 N.J.Law 464. 

38. U.S.—^Bent v. West Virginia, W. 
Va., 9 S.Ct. 231, 129 U.S. 114, 32 
L.Ed. 623. 

48 C.J. p 1070 note 63. 

36. S.D.—State v. Doran, 134 N.W. 
53, 28 S.D. 486. 

40. Hawaii.—^Wright v. Borthwick, 
34 Hawaii 245. 

41. Knowledge of duty to pay 

An optometrist required to pay 
annual license fee prescribed by 
statute was charged with knowledge 
of duty to pay.—State ex rel. Fren- 
zel V. Wyoming State Board of Ex¬ 
aminers in Optometry, 74 P.2d 343, 
52 Wyo. 328. 

42. S.D.—State v. Doran, 134 N.W. 
53, 28 S.D. 486. 

License to itinerant see infra § 22. 

43- S.D.—'State v. Doran, supra. 

48 C.J. p 1111 note 97. 

44. Ga.—Savannah v. Charlton, 36 
Ga. 460. 

Power of municipality to require li¬ 
cense see infra § 6. 
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is authorized by statute to do so;^^ and a statute 
sc providing ordinarily is valid,unless the dele¬ 
gation of such authority to a municipality is pro¬ 
hibited by a constitutional provision.^^ 

The liability, if any, of a physician or surgeon,^^ 
dentist,^^ or optician^0 for an occupation tax de¬ 
pends on whether or not he is within the terms 
of a valid and unrepealed statute or ordinance im¬ 
posing the tax. Statutes imposing an occupation 
tax on a physician, surgeon, oculist, or medical or 
other specialist w'ho travels from place to place 
in the practice of his profession have been held in¬ 
applicable to a physician or specialist who has sev¬ 
eral places of business and spends part of his 
time at each, or who has an office or place of busi¬ 
ness and attends calls at other places in different 
counties to be a traveler within the meaning of 
such a statute he must travel from place to place 


and pursue his vocation in an itinerant method.^^ 
A dentist will not be required to pay two license 
taxes under two distinct statutes where the intent 
to impose double taxation of this nature does not 
appear from the clear wording of the statutes.^S 

An exemption from taxation in favor of a par¬ 
ticular class of physicians must receive a strict 
interpretation and no claim to such exemption will 
be sustained unless it is clearly within the scope 
of the exempting clause if there is any doubt 
on the subject, the uncertainty will be resolved 

against the exemption.^ 5 

Agreement for return of fee. It is beyond the 
authority of a state board of medical examiners to 
agree that money paid as a fee for a license of an 
itinerant shall be returned in the event a pertinent 
statute is adjudged unconstitutional by the supreme 
court of the state in a pending case.56 


II. LICENSE, CERTIFICATE, OR RECISTRATION 


§ 6. Power to Require License or Certificate 

The legislature has power to require a license or cer¬ 
tificate for the practice within the state of medicine, 
surgery, dentistry, or other healing art; to make prac¬ 
ticing without a license or certificate an offense; to de¬ 
fine, or state what acts shall constitute the practice 
of medicine or the healing art; and to make reasonabie 


exemptions of certain classes of persons or services fronm 
the operation of the statutes. 

In so far as practice within a particular state 
is concerned, the legislature thereof has power to 
require a license or certificate for the practice of 
medicine, surgery, dentistry, or other healing art,®*^ 


45. Kan.—City of Independence v. 
Hindenach, 61 P.2d 124, 144 Kan. 
414, 107 A.L.R. 645. 

48 C.J. p 1111 note 6. 

Civil action for collection of fee 
Under statute, city was held enti¬ 
tled to maintain civil action for col¬ 
lection of license fee imposed on den¬ 
tist within city.—'City of Independ¬ 
ence V. Hindenach, supra. 

46. Kan.—Girard v. Bissell, 25 P. 
232, 45 Kan. 66. 

47. Mont.—Johnson v. Great Palls, 
99 P. 1059, 38 Mont. 369, 16 Ann. 
Oas. 974. 

48 C.J. p 1111 note 8. 

48. Tex.—Rutherford v. State, 169 S. 
W. 1157, 74 Tex.Or. 617. 

48 C.J. p 1111 note 99. 

49. Cal.—^Victor’s Application, 148 
P. 975, 27 Cal.App. 73. 

48 C.J. p 1111 note 1. 

50. Tex.—Tipton v. State, 168 'S. 
W. 97, 74 Tex.Cr. 225. 

48 C.J. p 1111 note 2. 

51. Tex.—^Adams v. State, 78 S.W. 

935, 45 Tex.Cr. 566—Broiles v. 

State, Cr., 68 S.W. 685—Hairston 
V. State, 37 S.W. 858, 36 Tex.Cr. 
470. 

52. Tex.—^Hairston v. State, supra. 

53. Alaska.—^U. S. v. Dasher, 9 Alas¬ 
ka 719. 

54. Ala.—State v. Sellers, 9 So.2d 


19, 30 Ala.App. 512, certiorari de¬ 
nied 9 So.2d 20, 243 Ala. 118— 
Garlington v. City of Birming¬ 
ham, 125 So. 208, 23 Ala.App. 282, 
certiorari denied 125 So. 210, 220 
Ala. 338. 

Exemption held inapplicable 

(1) A regulation exempting physi¬ 
cians from the payment of a tax 
during the first two years of their 
practice has been held not to ex¬ 
empt a physician from the payment 
of the tax during the first two years 
of his practice in the state, where 
he has previously practiced outside 
the state for more than two years.— 
Garlington v. City of Birmingham, 
supra. 

(2) Further, the exemption does 
not apply to one who, although not 
engaged in the private practice of 
medicine, was engaged in the prac¬ 
tice of medicine in a hospital for 
more than two years.—State v. Sell¬ 
ers, 9 So. 2d 19, 30 Ala.App. 512, cer¬ 
tiorari denied 9 So.2d 20, 243 Ala. 
118. 

55. Ala.—State v. Sellers, supra— 
Garlington v. City of Birmingham, 
125 So. 208, 23 Ala.App. 282, cer¬ 
tiorari denied 125 So. 210, 220 Ala. 
338. 

56. S.D.—LongstafC v. State, 160 N. 
W. 1100, 35 S.D. 136. 

57. U.S.—Semler v. Oregon State 
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[ Board of Dental Examiners, Or., 

! 65 S.Ct 570, 294 U.S. 608, 79 L.Ed. 

1086—Ghadiali v. Delaware State- 
Medical Soc., D.C.Del., 48 P.Supp, 
789. 

D.C.—^U. 'S. v. American Medical* 

Ass’n, 110 F.2d 703, 72 App.D.C. 
12, certiorari denied 60 S.Ct. 131, 
308 U.S. 699, 84 D.Ed. 502, and' 
American Medical Ass"n v. U. S., 
60 S.Ct. 1096, 310 U.S. 644, 84 L. 
Ed. 1411. 

Ind.—State ex rel. Indiana State 
Board of Medical Registration and' 
Examination v. Cole, 20 N.E.2d 972, 
215 Ind. 562. 

Iowa.—State v. Otterholt, 15 N.W.2d^ 
529, 234 Iowa 1286. 

Kan.—State ex rel. Beck v. Gleason, 
79 P.2d 911, 148 Kan. 1—State ex. 
rel. Beck v. Cooper, 78 P.2d 884,. 
147 Kan. 710. 

Minn.—State ex rel. Shenk v. State- 
Board of Examiners in Basic Sci¬ 
ences, 250 N.W. 353, 189 Minn. 1. 

K.T.—-Cherry v. Board of Regents of 
University of State of New York, 
44 N.E.2d 405. 239 N.T. 148, follow¬ 
ed in Rubinstein v. Board of Re¬ 
gents of University of State of 
New York, 44 N.E.2d 614, 289 N.Y. 
639. 

N.C.—State v. Warren, 189 S..E. 108, 
211 N.C. 75. 

Or.—State v. Smith, 273 P. 343, 127: 
Or. 680. 
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or for the diagnosis^S and treatments^ of human 
diseases as a profession and for a livelihood 
to forbid or prohibit practice without a license or 
certificate;SI to make practicing without a li¬ 
cense or certificate an offense to define, or state 
what acts shall constitute, the practice of medicineSS 
or the healing arts4 within the meaning of the re¬ 
quirement, prohibition, or penal provision; and to 
make reasonable exemptions of certain classes of 
persons or services from the operation of the stat¬ 


utes.ss Thus statutes forbidding, prohibiting, or 
making criminal the practice, without a license or 
certificate, of chiropod 3 ",S 6 chiropractics,S7 dentis¬ 
try,S 8 optometry,^^ osteopathy,"^® or veterinary med¬ 
icine and surgery,and defining, or stating what 
acts shall constitute the practice of these profes¬ 
sions, are generally upheld as valid and consti¬ 
tutional. 

The provisions of such statutes, are void, how¬ 
ever, if they go beyond the proper limits of the 


Tex.—Blumberg v. State, 161 S.W. 

2d 1082. 144 Tex.Cr. 200. 

48 C.J. p 1070 note 64. 

General license 

Leg-islature has rig’ht to require a 
general practitioner's license for 
those who desire to practice a lim¬ 
ited branch of the healing arts.— 
Davis V. Beeler, 207 S.W.2d 343, 185 
Tenn. 638, appeal dismissed 68 S.Ct. 
745, 333 U.S. 859, 92 L.Ed. 1138. 
Casual recommendations 

Even if medical act requiring one 
to secure a license from state board 
of medical examiners before practic¬ 
ing medicine is construed as relat¬ 
ing to casual recommendations be¬ 
tween relatives and friends, act is 
not so broad as to be unconstitution¬ 
al.—Black V. MacMahon, 32 A.2d 716, 
130 N.J.Law 323, affirmed 39 A.2d 
135, 132 N.J.Law 171. 

Naturopathy 

(1) Statute repealing prior statute 
authorizing licensing of naturopaths 
and prohibiting practice of naturopa¬ 
thy in state, when construed as not 
prohibiting use of such methods by 
one having a general practitioner's 
license or license to practice osteop¬ 
athy, is a valid exercise of police 
power, and is not invalid as discrim¬ 
inatory against naturopaths and in 
favor of osteopaths and chiroprac¬ 
tors.—Davis V. Beeler, 207 S,W.2d 
343, 185 Tenn. 638, appeal dismissed 
-68 S.Ct. 745, 333 U.S. 859, 92 L.Ed, 
1138. 

(2) Statute repealing prior statute 
authorizing licensing of naturopaths 
and prohibiting practice of naturopa¬ 
thy in state is not invalid as a bill 
of attainder.—Davis v. Beeler, su¬ 
pra. 

58. Cal.—People v. Jordan. 156 P. 
451. 172 Cal. 391. 

59. Ala.—Ferguson v. State, 110 So. 
20, 215 Ala. 244. 

48 C.J. p 1070 note 66. 

€ 0 . Ala.—^Wideman v. State, 104 So. 
438, 20 Ala.App. 422, certiorari de¬ 
nied 104 So. 440, 213 Ala. 170. 

61- Ind.—State ex rel. Board of 
Medical Registration & Examina¬ 
tion V. Hayes, 91 N.E.2d 913. 

Iowa.—^State v. Baker, 270 N.W. 369, 
222 Iowa 903. 


N'.J.—^Heintze v. New Jersey State 
Board of Medical Examiners, 153 
A. 253, 107 N.J.Law 420, affirmed 
163 A. 892, 110 N.J.Law 24. 

Ohio.—^Katsafaros v. Agathakos, 3 
N.E.2d 810, 52 Ohio App. 290. 

Or.—State v. Burroughs, 280 P. 653, 
130 Or. 480, 

Tex.—Blumberg v. State, 161 S.W.2d 
1082, 144 Tex.Cr. 200. 

Wash.—State v. Verbon, 8 P.2d 1083, 
167 Wash. 140. 

48 C.J. p 1070 note 68. 

“No person” 

Medical practice act which re¬ 
quires that no person shall engage in 
the practice of medicine or midwif¬ 
ery without being licensed is not 
invalid on the ground that the des¬ 
ignation “no person” would prohibit 
anyone, who was not licensed, from 
administering simple home remedies 
for minor ailments.—People v. Z.m- 
merman, 63 N.E.2d 850, 391 Ill. 621. 

62. Minn.—State v. Mielke, 277 N.W. 
420, 202 Minn. 114. 

N.J.—Taber v. State Board of Reg¬ 
istration & Examination in Den¬ 
tistry, 59 A.2d 231, 137 N.J.Law 
161, mandate conformed to 60 A. 
2d 290, 137 N.J.Law 392, affirmed 
as modified 63 A.2d 535, 1 N.J. 
343, appeal dismissed 69 S.Ct. 1172, 
337 U.S. 922, 93 L.Ed. 1730- 
Tex.—Blumberg v. State, 161 S.W.2d 
1082, 144 Tex.Cr. 200. 

48 C.J. p 1070 note 69. 

Particular objections 

Provisions of medical practice act 
are not unconstitutional because not 
containing provision for informing 
accused of nature and cause of of¬ 
fense, because falling to provide for 
naming the persons on whom ac¬ 
cused was alleged to have illegally 
practiced medicine, or failing to re¬ 
quire that accused be informed of 
specific acts alleged to violate the 
law.—Blass v. Weigel, D.C.N.J., 85 
P.Supp. 775. 

63. Colo.—Smith v. People, 117 P. 
612, 51 Colo. 270, 36 L.R.A.,N,S., 
158. 

48 C.J. p 1070 note 70. 

64. Iowa.—State v. Edmunds, 101 N. 
W. 431, 127 Iowa 333. 
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65. Me.—State v. Bohemier, 62 A. 
643, 96 Me, 257. 

48 C.J. p 1070 note 72. 

66. Ala.—State v. Priedkin, 14 So. 
2d 363, 244 Ala. 494. 

67. Ala.—Frutiger v. State, 111 So. 
37. 215 Ala. 451—Harris v. State, 
109 So. 291, 215 Ala. 56. 

68. Ind.—State v. Williams, 5 N.E. 
2d 961, 211 Ind. 186. 

48 C.J. p 1070 note 74. 

69. lovra.—State v, Kindy Optical 
Co., 248 N.W. 332, 216 Iowa 1157. 

Mass.—McMurdo v. Getter, 10 N.E. 2d 
139, 298 Mass. 363—Commonwealth 
v. S. S. Kresge Co., 166 N.E. 558, 
267 Mass. 145. 

Tenn.—State ex rel. Loser v. Nation¬ 
al Optical Stores Co., 225 S.W.2d 
263. 

Tex.—Blumberg v. State, 161 S.W.2d 
1082, 144 Tex.Cr. 200. 

48 C.J. p 1071 note 75. 

70. Iowa.—State v. Collins, 159 N.W. 
604, 178 Iowa 73. 

48 C.J. p 1071 note 76. 

71. Ohio.—Staniforth v. State, 170 
N.E. 578, 34 Ohio App. 239. 

48 C.J. p 1071 note 77. 

72. N.J.—Taber v. State Board of 

Registration & Examination in 
Dentistry, 59 A.2d 231, 137 N.J. 
Law 161, mandate conformed to 60 
A.2d 290, 137 N.J.Law 392, af¬ 

firmed as modified 63 A.2d 535, 1 
N.J. 434, appeal dismissed 69 S. 
Ct. 1172, 337 U.S. 922, 93 L.Ed. 
1730. 

48 C.J. p 1071 note 78. 

Dentistry 

Ind.—State v. Williams, 6 N.E. 2d 
961, 211 Ind. 186. 

N.J.—Taber v. State Board of Reg¬ 
istration & Examination in Den¬ 
tistry. 59 A,2d 231. 137 N.J.Law 
161, mandate conformed to 60 A. 
2d 290, 137 N.J.Law 392, affirmed 
as modified 63 A.2d 535, 1 N.J. 343, 
appeal dismissed 69 S.Ct. 1172, 337 
U.S. 922, 93 L.Ed. 1730, 

48 C.J. p 1071 note 78 [a] (1). 
Optometry 

Pa.—Harris v. State Board of Op- 
tometrical Examiners, etc., 135 A. 
237. 287 Pa. 531. 

Tex.—Blumberg v. State, 161 S.W.2d 
1082, 144 Tex.Cr. 200. 
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police power'^S' or violate constitutional provisions.'^^ 
The legislature cannot deprive a person of in¬ 
herent constitutional rights to conduct a school 
and teach for compensation any system of learn¬ 
ing not inherently injurious, or harmful to the 
public health, welfare, safety, or morals, and to 
do all things necessary or expedient for the ex¬ 
planation, demonstration, or application of the 
principles and processes involved, with respect to 
the application of statutes forbidding the practice 
of medicine without a licensees A statute exempt¬ 
ing persons who have practiced a prescribed num¬ 
ber of years from the requirement of obtaining a 
license or certificate for the practice of dentistry 

may be repealed,'^® 

Power of municipality. It has been held that the 
legislature may authorize a municipality to require, 
as a police regulation, a license to practice dentis¬ 
try'^'^ or medicine but such an ordinance is in¬ 
valid where the legislature has not granted the req¬ 
uisite authority,and it has been held that, where 
a physician has received a license from the state 
to practice medicine, a city cannot require him to 
take out an additional license as a condition pre¬ 
cedent to practicing his profession in the city.^o 

§ 7. Construction of Penal Statutes Gener¬ 
ally 

Generally a statute making the practice of medicine, 
dentistry, or optometry without a license or certificate 
an offense is to be strictly construed, although not so 
as to defeat the obvious legislative intent. 


Except, perhaps, in some jurisdictions,^! a stat¬ 
ute making the practice of medicine, dentistry, or 
optometry without a license or certificate an of¬ 
fense is to be strictly construed, in accordance with 
the rule governing the construction of penal statutes 
generally.82 However, the statute should not be 
construed so strictly as to defeat the obvious leg¬ 
islative intent.^3 The construction of such stat¬ 
utes with respect to their applicability is discussed 
infra § IQ. 

A statute depriving a physician of the right to 
practice his profession on his conviction of a fel¬ 
ony should be construed in accordance with the 
intent of the language used.^^ 

§ 8. Necessity of License or Certificate in 
General 

Where it is so provided by statute, a person, in or¬ 
der to be entitled to practice medicine, surgery, dentistry, 
or other specified branch of the healing art in the state 
must apply for and receive a license or certificate of 
qualification, and it may constitute an offense to prac¬ 
tice without such a license. 

In some states, early statutes relating to the prac¬ 
tice of medicine and surgery did not require a li¬ 
cense, ^ 5 but at the present time there are statutes 
in practically all states which provide that before 
a person may practice medicine and surgery in the 
state he must apply for and receive a license or 
certificate of qualification from the state board of 
medical examiners or other designated agency. 
Also, a license or certificate for the practice of 


73. Idaho.—State v. Armstrong:, 225 
P. 491, 38 Idaho 493, 33 A.L.R. 835. 

48 C.J. p 1071 note 79. 

74. Ky.—Reid v. Robertson, 200 S- 
W.2d 900, 304 Ky. 509. 

Tex.—Bruhl v. State, Cr., 13 S.W.2d 
93. 

Zbcclusive or separate privilege 
The practice for a year of the 
profession of a veterinary surgeon 
was not “public service’" within 
meaning of constitutional provision 
that no grant of exclusive, sepa¬ 
rate public emoluments or privi¬ 
leges shall be made to any man, ex¬ 
cept in consideration of public serv¬ 
ices so as to validate an act pro¬ 
viding for issuance of a veterinari¬ 
an’s license to a certain individual. 
—Reid V. Robertson, 200 S.W.2d 900, 
304 Ky. 509. 

75. Colo.—Hurley v. People, 63 P. 
2d 1227, 99 Colo. 510. 

76. Ala—Samples v. State, 98 So. 
211, 19 AlaApp. 478, certiorari de¬ 
nied and affirmed 98 So. 803, 210 
Ala. 544. 

77- Mont.—Johnson v. Great Palls, 
99 P. 1059, 38 Mont. 369, 16 Ann. j 
Cas. 974. 


78. Iowa.—Fairfield v. Shallenber- 
ger, 113 N.W. 459, 135 Iowa 615, 
619. 

48 C.J. p 1071 note 83. 

Itinerant physicians 

An ordinance which requires li¬ 
censes of itinerant physicians is not 
open to the objection that it dis¬ 
criminates against nonresidents. It 
is uniform in its operation because 
it embraces all of the class designat¬ 
ed.—Fairfield V. Shallenberger, su¬ 
pra. 

‘‘Public offense” 

Violation of ordinance prohibiting 
practice of medicine and surgery 
without license held “public offense.” 
—State V. Police Court of City of 
Deer Dodge, 283 P. 430, 86 Mont. 297. 

79. Hawaii.—Territory v. Mann, 29 
Hawaii 422. 

80. Ga.—Savannah v. Charlton, 36 
Ga. 460. 

81. Mo.—State v. Etzenhouser, 16 
S.'W.2d 656, 223 Mo.App. 577. 

48 C.J. p 1071 note 86. 

82. IsT.J.—^New Jersey State Board 
of Optometrists v. S. S. Kresge Co., 
174 A. 353, 113 N.J.Law 287, modi¬ 
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fied on other grounds 181 A. 152, 
115 N.J.Law 495. 

48 C.J. p 1071 note 87. 

83. D.C.—District of Columbia v. 
Dewalt, 31 App.D.C. 326. 

84. N.T.—^People v. Fisher, 261 N. 
T.S. 390, 145 Misc. 406. 

Xiimitation of offenses 

Offenses, conviction for which will 
automatically deprive physician of 
right to practice medicine, held lim¬ 
ited, as regards convictions in for¬ 
eign jurisdictions, to felony embrac¬ 
ing offense which would constitute 
felony if committed in state.—^Peo¬ 
ple V. Fisher, supra. 

85. N.Y.—White v. Carroll, 42 N.T. 
161, 1 Am.R. 503. 

Pa.—Commonwealth v. Townley, 7 
Pa.Dist. 413, 22 Pa.Co. 11. 
Treatment of feet 

At common law any person was 
permitted without hindrance to apply 
palliative and mechanical treatment 
for deformities and functional dis¬ 
turbances of the feet.—People v. Dr. 
Schoirs Foot Comfort Shops, 13 N- 
E.2d 750, 277 N.T. 151. 

86. N.J,—^State Board of Medical 
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dentistry is frequently required by statute,®'^ and practice of chiropractics,®* chiropody,*® naturo- 

in a number of states, although not all, there are pathy,®® optometry,and osteopathy.®® 

statutes requiring a license or certificate for the Such a statute is mandatory,®® and unless a per- 


Examiners of New Jersey v. 
O'Neill, 143 A. 814, 6 N.J.Misc. 
1075. 

Va.—Miller v. -Commonwealth, 21 S. 

B.2d. 721, 180 Va. 36. 

Condition precedent 

The obtaining of a license is a 
condition precedent to the practice 
of medicine.—Grosso v. Common¬ 
wealth, 21 S.E.2d 728, 180 Va. 70. 
Itigrlit 

No person has an absolute, un- 
<iualified or vested right to practice 
medicine or surgery until he has 
been licensed by the proper author¬ 
ities as provided by law.—Marburg 
V. Cole, 36 N.E.2d 113, 286 N.T. 202. 
136 A.L.E,. 734. 

Purpose of statute 

(1) Purpose of statutes requiring 
licenses for treatment of human mal¬ 
adies is to prevent incompetent per¬ 
sons from holding themselves out to 
treat the public.—^Kelly v. Carroll, 
219 P.2d 79. 

(2) Purpose of statutes regulating 
the practice of medicine in its differ¬ 
ent branches is to protect public 
against those who are not properly 
qualified to engage in the healing 
art, and one who is not licensed un¬ 
der such statute is conclusively pre¬ 
sumed to be unqualified.—^Batty v. 
Arizona State Dental Board, 112 P.2d 
870, 57 Ariz. 239. 

(3) Other similar statements of 
purpose have been made by the 
courts. 

N.Y.—People, on Complaint of Burke, 
V. Steinberg, 73 N.Y.S.2d 475, 190 
Misc. 413. 

Pa.—Commonwealth v. Gregory, 1 A. 

2d 501, 132 Pa.Super. 507. 

S.D.—Bartron v. Codington County, 
2 N.W.2d 337, 68 S.D. 309, 140 A. 
L.R. 550. 

48 C.J. p 1071 note 93 [a]. 

87. Cal.—^Konnoff v. Fraser, 145 P. 

2d 368, 62 Cal.App.2d 788. 

Okl.—Curtis v. Registered Dentists 
of Oklahoma, 143 P.2d 427, 193 Okl. 
233. 

48 C.J. p 1071 note 95. 

Purpose 

Purpose of statute regulating 
practice of dentistry is to protect 
public from incompetent practition¬ 
ers and not to restrain competition 
by unlicensed practitioners, and the 
statute confers on licensed dentists 
no property right to be free from 
such competition.—^Lipman v. For¬ 
man, 49 A.2d 236, 138 N.J.Eq. 656. 
Smploymexit 

Under statute making it illegal 
for any person to employ an unli¬ 
censed dentist, *‘person” includes 
corporations.—^Haliburton v. General 


Hospital Soc. of Conn., 48 A.2d 261, 
133 Conn. 61. 

Reenactment 

Where provisions of original act, 
requiring license as prerequisite to 
practicing dentistry, in effect when 
judgment enjoining practice of den¬ 
tistry without license was rendered, 
were repealed and simultaneously re¬ 
enacted, such provisions were con¬ 
tinued in effect by the new act.— 
Jones V. Kentucky State Board of 
Dental Examiners, 163 S.W.2d 297, 
291 Ky. 136. 

Repeal of other act 

The comprehensive act regulating 
the practice of dentistry and licens¬ 
ing persons engaged in the practice 
repealed by implication portion of 
prior general occupational tax act 
referring to dentists, but not special¬ 
ly dealing with the practice of den¬ 
tistry and licensing of dentists.—^U. 
S. V. Dasher, 9 Alaska 719. 

88. Ala.—^Jackson v. City of Syla- 
cauga, 144 So. 125, 25 Ala.App. 

244. 

Intent 

Chiropractic act was intended to 
take chiropractic and practice there¬ 
of out of field of practice of medi¬ 
cine, as defined by medical practice 
act, set up chiropractic as independ¬ 
ent science separate and distinct 
from practice of medicine and au¬ 
thorize chiropractors, by special 
treatment and classification to treat 
diseases and disorders of human 
body.—^Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.€r. 453. 

88- N.Y.—^People v. Dr. Scholl’s 
Foot Comfort Shops, 13 N.E.2d 750, 
277 N.Y. 161. 

The purpose of the statute relat¬ 
ing to the practice of chiropody is to 
protect the public health by prohib¬ 
iting anyone from treating or diag¬ 
nosing foot ailments unless qualified 
and by requiring such qualification 
to be shown by the possession of a 
license.—People v. Dr. Scholl's Foot 
Comfort 'Shops, supra. 

90. Conn.—State ex rel. Lacerenza 
V. Osborn, 52 A.2d 747, 133 Conn. 
530. 

91. Ga.—^Mabry v. State Board of 
Examiners in Optometry, 10 S.E.2d 
740, 190 Ga. 751. 

Wis.—'State ex rel. Harris v. Kindy 
Optical Co., 292 N.W. 283, 235 Wis. 
498. 

Purpose 

(1) The licensing of optometrists 
was not intended to create a monop¬ 
oly, but the purpose of the licensing 
statute was to free the public from 
the practice of incompetents* 
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N.H.—^New Hampshire Board of Reg¬ 
istration in Optometry v. Scott 
Jewelry Co., 9 A.2d 513, 90 N.H. 
368. 

R.I.—Berger v. Board of Examiners 
in Optometry, 59 A.2d 717, 74 R.I. 
165. 

(2) The purpose of the statute 
making it unlawful for any person, 
not licensed as an optometrist, to 
sell eyeglasses, except under the su¬ 
pervision of a duly licensed optome¬ 
trist, was the promotion of public 
health by the protection of human 
eyesight by providing purchasers of 
eyeglasses with the service of a 
competent, licensed optometrist in 
selecting and fitting them to the 
eyes.—State v. Goodman, 288 N.W. 
157, 206 Minn. 203. 

Vending of eyeglasses 

The statutory requirement that 
the unlicensed vendor provide o-pto- 
metric service to the eyeglass pur¬ 
chaser through a duly licensed op¬ 
tometrist comprehends, as does any 
other grant of a right, power, or 
privilege, all such incidental, collat¬ 
eral, and subsidiary consequences as 
may be fairly and logically inferred 
from its terms.—State v. Goodman, 
supra« 

92. Pa.—Palmer v. O'Hara, 58 A.2d 
574, 359 Pa. 213. 

Separate regulation 

(1) Licensures of physicians for 
practice of medicine and for prac¬ 
tice of osteopathy rest upon sepa¬ 
rate, distinct, and independent sys¬ 
tems and are separately regulated, 
Kan.—State ex rel. Beck v. Gleason, 

79 P.2d 911, 148 Kan. 1. 

Pa.—Palmer v. O’Hara, 58 A.2d 574, 
359 Pa. 213. 

(2) The effect of the words “as 
taught and practiced in the legally 
incorporated colleges of osteopathy 
of good repute” as used in the stat¬ 
ute dealing with application for ex¬ 
amination, fee, qualifications, appli¬ 
cations from other states, and tem¬ 
porary permit, is not to set at large 
the settled meaning of “osteopathy” 
and obliterate the distinction be¬ 
tween the practice of osteopathy 
and the practice of medicine and sur¬ 
gery.—State ex rel. Wheat v. Moore, 
117 P.2d 598, 154 Kan. 193. 

(3) Licensed physicians and sur¬ 
geons exclusively engaged in prac¬ 
tice of medicine and surgery are not 
osteopaths or osteopathic surgeons 
within statutory definition.—State v. 
McPheeters, 249 N.W. 349, 216 Iowa 
1359. 

93- Iowa.—^Lynch v. Kathmann, 163 
N.W. 408, 180 Iowa 607. 
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son, or the services rendered by him, come within 
an express statutory exemption, as discussed infra 
§ 9, he cannot lawfully practice in the state a pro¬ 
fession within the scope of the statute without 
a proper license or certificate of qualification,®^ 
even though he has practiced and been registered 
in another state®^ or is an officer, agent, or em¬ 
ployee of a corporation and acts or purports to 
act for the corporation.®^ Also, an unlicensed per¬ 
son may not engage in the practice of medicine by 
employing one who is licensed.However, prac¬ 
ticing medicine or osteopathy without the license 
required by law is not a nuisance per se.®® 

Although it is not a crime at common law to 
practice medicine without a license,®® practicing 
without a license is frequently made an offense by 
statute.! Such an offense is to be distinguished 
from the offense of failing to have a license record¬ 
ed,^ and is not committed by the failure of a reg¬ 
ularly licensed physician to file his license® or 
have it recorded.'^ Under the construction placed 
on some statutes, the offense is a continuing one,^ 
but this is not true under other statutes® which are 
construed to make each specific act or treatment 
a separate offense.^ 

Nursing, Where the statute does not provide 
therefor, no license or permit is required to en¬ 


gage in the calling of nursing, and such calling 
is open to all alike regardless of age, sex, or qual¬ 
ifications and free from governmental regulation;® 
but under the terms of some statutes a license may 
be required to practice as a registered nurse.® 

In coimity. A statute providing that a physician 
or dentist shall obtain a license in the county in 
which he resides or practices will be given effect 
according to its terms;!® some statutes do not 
impose such a requirement,!! and a license issued 
thereunder entitles the holder to practice through¬ 
out the state, as discussed infra § 15 a. A person 
with a recorded diploma may be within a statute re¬ 
quiring a license or certificate from a board of 
medical examiners in a county, and yet not be in¬ 
dictable for practicing without such license or cer¬ 
tificate.!® 

§ 9. Exemptions 

The statutes requiring a license or certificate for 
the practice of medicine and surgery frequently except 
from their operation certain ciasses of persons, and serv¬ 
ices rendered in particular cases; but the statutory ex¬ 
emption is available to a person, when, and only when, 
he, or the service performed by him, is within its terms. 

In many states the statutes requiring a license or 
certificate for the practice of medicine and sur¬ 
gery expressly except from their operation certain 


94. Ariz.—Batty v. Arizona State 
Bental Board, 112 p.2d 870, 67 
Ariz. 239. 

Cal.—People v. Nunn, 150 P.2d 476, 
65 Cal.App.2d ISS—^Konnoff v. Fra¬ 
ser. 145 P.2d 368, 62 Cal.App.2d 
788—Masters v. Board of Dental 
Examiners of California, 59 P.2d 
827, 15 Cal.App.2d 506—^Benjamin 
Franklin Life Assur. Co. v. Mitch¬ 
ell, 58 P.2d 984, 14 CaLApp,2d 654 
—Pacific Employers Ins. Co. v. 
Carpenter, 52 P.2d 992, 10 CalApp. 
2d 592. 

Ga.—Mabry v. State Board of Exam¬ 
iners in Optometry, 10 S.E.2d 740, 
190 Ga. 751. 

Ind.—State v. Williams, 5 ]Sr.E.2d 961, 
211 Ind. 186. 

Kan.—State ex rel. Beck v. Gleason, 
79 P.2d 911, 148 Kan. 1. 

N.Y.—People v. Sabourin, 2 K.T.S.2d 
728, 166 Misc. 23. 

48 C.J. p 1072 notes 3, 6. 

95. Minn.—State v. Crombie, 119 N. 
W. 660, 107 Minn. 171. 

96. Tex.—Norwood v. State, 158 S. 
W. 270, 70 Tex.Cr. 605. 

07, Ind.—Iterman v. Baker. 15 N.E. 
2d 365, 214 Ind, 308. 

98. Miss.—^Redmond v. State, 118 
So. 360, 152 Miss. 54. 

N.M.—State v. Johnson, 188 P, 1109, j 
26 N.M. 20. 1 


99. N.T.—^People ex rel. Bennett v. 
Laman, 295 N.T.S. 728, 250 App. 
Div. 660, motion denied 298 N.T. 

S. 995, 252 App.Div. 704, reversed 
on other grounds 14 N.E.2d 439, 
277 N.T. 368. 

48 C.J. p 1072 note 8. 

1. N.T.—People ex rel. Bennett v. 
Laman, supra. 

Va.—^Miller v. Commonwealth, 21 S. 
E.2d 721, 180 Va. 36—Grosso v. 
Commonwealth, 13 S.E.2d 285, 177 
Va. 830. 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87. 

Punishment 

The purpose of statutes relating to 
illegal practice of medicine is to 
punish persons for practicing medi¬ 
cine without a proper license.—^Peo¬ 
ple V. Frankowsky, 15 N.E.2d 894, 
296 IlLApp. 637, affirmed 21 N.E.2d 
582, 371 Ill. 493. 

Statute held not repealed 
Cal.—People v. Machado, 279 P. 228, 
99 Cal.App. 702. 

Provision as to individual’s right 
One practicing medicine without 
license cannot escape penalty be¬ 
cause of provision as to individual's 
right to select practitioner or mode 
of treatment.—State v. Burroughs, 
280 P. 653, 130 Or. 480. 

2. Mo.—State v. Huxoll, 178 'S.W. 
866, 191 Mo.App. 304. 
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Okl.—Feige v. State, 215 P. 437, 23 
Okl.Cr. 434. 

3. Miss.—Grady v. State, 109 So. 
728, 144 Miss. 100. 

4. Okl.—Wilson v. State, 129 P. 82, 
8 Okl.Cr. 493. 

5. Pa.—Commonwealth v. Heller, 80 
Pa.Super. 366, affirmed 121 A. 558, 
277 Pa. 539. 

5. D.--State v. Carlisle, 132 N.W. 686, 
28 -S.D. 169, Ann.Cas.l914B 395. 

6. Kan.—State v. Cotner, 127 P. 1, 
87 Kan. 864, 42 L.R.A.,N.S., 768. 

N.T.—^People v. Devinny, 125 N.E. 
543, 227 N.T. 397. 

7. Kan.—State v. Cotner, 127 P. 1, 

87 Kan. 864, 42 L.R.A.,N.S., 768. 
Neb.—Harvey v. State, 148 N.W. 924, 

96 Neb. 786. 

8. Me.—Snelson v. Culton, 42 A.2d 
505, 141 Me. 242. 

9. Ill.—People V. Heltiger, 160 Ill. 
App. 448. 

10. Ind.—Orr v. Meek, 11 N.E. 787, 
111 Ind. 40—Mayfield v. Nale, 69 
N.E. 415, 26 Ind.App. 240. 

11. 'B.D.—State v. Carlisle, 132 N. 
W. 686, 28 S.D. 169, Ann.Cas.l914B 
395. 

12. Ala.—Stough v. State, 7 So. 160, 

88 Ala. 234. 

48 C.J. p 1072 note 22. 
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classes of persons, and services rendered in par¬ 
ticular cases a statutory exemption is, of 

course, available to a person when, and only when, 
he, or the service performed by him, is within its 
terms.14 Thus it is commonly provided that the 
statute shall not apply to any commissioned med¬ 
ical officer of the United States army, navy, or ma¬ 
rine service,i5 members of the staffs of hospitals 
and asylums,^® services rendered in case of emer¬ 
gency,tb.e administration of family, domes¬ 
tic, or ordinary household medicines or remedies.^s 
Also, licensing statutes may by their terms be in¬ 
applicable to clairvoyants who do not practice 
medicine,!^ to a cosmopathic method of healing ,20 
to the practice of the religious tenets of any 
church,2l or to the treatment of human ailments 
by prayer or spiritual means.22 Such exemptions 
do not, however, apply to a person who prescribes 
or administers medicine or other remedies or treat¬ 
ment and assumes the title of or holds himself out 
to be a physician.23 In order for the practice of 
the religious tenets of a church to come within the 
exemption, the religious tenets must be practiced 


§ 9 

in good faith,24 and the profession and practice 
of the religion must itself be the cure.25 The prac¬ 
tice of such religious tenets will not constitute a 
defense to a business undertaking^^ or aid an ac¬ 
cused who goes be 3 "ond the inculcation of the faith 
of the church as a method of healing and uses the 
same instrumentalities as the medical profession.27 

A statute requiring the licensing of persons prac¬ 
ticing medicine and surgery may exempt from its 
requirements practitioners of particular branches 
of the healing art otherwise specifically regulated, 2 8 
and an exemption may be accorded, in cases within 
the statute, to persons practicing osteopathy, 
to opticians,^® or to nonitinerant persons or man¬ 
ufacturers who mechanically fit or sell lenses or 
engage in the mechanical examination of eyes for 
the purpose of adjusting spectacles, eyeglasses, or 
lenses,2i A statute exempting a graduate of a 
medical college from taking an examination does 
not, however, authorize him to practice without a 
license .22 A statute making previous interneship 
a condition to obtaining a license to practice medi¬ 
cine constitutes legal sanction to the performance 


13. D.C.—Rubin v. U. S., 37 F.2d 
991, 59 App.D.C. 195. 

Constitutionality of exemptions see 
supra § 6. 

14. Minn.—State v. Goodman, 288 JNT. 
W. 157, 206 Minn. 203. 

Tex.—^Vogel v. State, 137 S.W.2d 
1043, 138 Tex.Cr. 657. 

Chiropractor not graduated from 
legally incorporated electrotherapeu- 
tic school in good standing held not 
■within exception to medical act.— 
-State Board of Medical Examiners v. 
Be Baun, 147 A. 744, 7 N.J.Misc. 1040. 

15. N.T.—Haberlin v. Englehardt, 
157 N.Y.S. 839, 94 Misc. 154. 

48 C.J. p 1072 note 25 [al. 

16. Pa.—In re Physicians' Licenses, 
23 Pa.Bist. 50, 42 Pa.Co. 263. 

48 O.J. p 1072 note 27. 

17. Cal.—^People v. Lee Wah, 11 P. 
851, 71 Cal. 80. 

48 iC.J. p 1072 note 29—20 C.J. p 499 
note 5 [b]. 

18. Kan.—State ex rel. Beck v. 
Cooper, 78 P.2d 884, 147 Kan. 710. 

48 C.J. P 1072 note 30. 

Alleged secret compound 

Evidence relating to alleged secret 
compound which defendant claimed 
could be applied without danger in 
treatment of cancer by anyone who 
had access thereto, and for use of 
which in treating patients defendant 
charged a fee, established that com¬ 
pound was not a home remedy, with 
respect to whether administration 
thereof constituted the practice of 
medicine.—State ex rel. Beck v. 
Cooper, supra. 


19. Mass.—Commonwealth v. Lind¬ 
sey. Ill N.E. 869, 223 Mass. 392. 

48 C.J. p 1073 note 32. 

20. Mass.—Commonwealth v. Zim¬ 
merman, 108 N.E. 893, 221 Mass. 
184, Ann.Cas.l916A 858. 

48 C.J. p 1073 note S3. 

21. Or.—State v. Lee Chue, 279 P. 
285, 130 Or. 99. 

48 iC.J. p 1072 note 31. 

DLimitatiou 

Provision exempting from medical 
act religion advocating spiritual 
means as cure for bodily ailments 
held to exempt only those who be¬ 
lieve disease is mental state primar¬ 
ily.—State V. Lee Chue, supra. 
Practice of Christian Science held 
within exemption 
Or.—State v. Lee Chue, supra. 

48 C.J. p 1072 note 31 Cej. 

Cure of fallen arches 
Defendant, who was pastor of 
church of twelve members and who, 
for a consideration, purported to 
cure fallen arches by pressing feet 
of patient, placing tips of his Angers 
on patient’s outer garments, and 
praying, held not relieved of duty to 
procure license to practice medicine, 
since such acts were not practice of 
religious tenets of any church.— 
People V, Hickey, 283 N.Y.S. 968, 
157 Misc. 592, aflarmed 292 N.Y.S. 
177, 249 App.Div. 611, motion denied 
18 N.E.2d 870, 279 N.Y. 788, affirmed 
20 N.E.2d 14, 280 N.Y. 559. 

22. Ill.—^People v. Klinger, 11 N.E. 
2d 40, 292 I11.APP. 321. 

Power of mind 

Exemption held applicable to per¬ 
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son who did not prescribe drugs or 
material remedy, but preached tri¬ 
umph of mind over ills of body and 
power of will to drive out disease. 
—State Board of Medical Examiners 
V. Maxwell, 181 A. 694, 13 N.J.Misc. 
855. 

23. N.B.—State v. Miller, 229 N.W. 
569, 59 N.B. 286. 

48 C.J. p 1073 notes 31-33. 

24. N.Y.—^People v. Wendel, 68 N.Y. 
S.2d 267, affirmed 75 N.Y.S.2d 302, 
272 App.Biv. 1067. 

48 C.J. p 1072 note 31 [b]. 

25. N.Y.—^People v, Wendel, supra. 
Wash.—State v. Verbon, 8 P.2d 1083, 

167 Wash. 140. 

26. N.Y.—^People v. Wendel, 68 N.Y. 
S.2d 267, affirmed 75 N.Y.S.2d 302. 
272 App.Biv. 1067. 

48 C.J. p 1072 note 31 tc]. 

27. Wash.—State v. Verbon, 8 P.2d 
1083, 167 Wash. 140. 

48 C.J. p 1072 note 31 [g], [h]. 

28. TJ.S.—Georgia Ass’n of Osteo¬ 
pathic Physicians and Surgeons v. 
Allen, D.C.Ga., 31 F.Supp. 206, af¬ 
firmed, C.C.A.. 112 F.2d 52. 

29. Colo.—Jones v. People, 120 P. 
125, 52 Colo. 130. 

30. Tenn.—O’Neil v. State, 90 S.W, 
627, 115 Tenn. 427, 3 L.R.A.,N,S., 
762. 

48 C*J- P 1073 note 35. 

31. Va.—Martin v. Commonwealth, 
93 S.E. 623, 624, 121 Va. 808. 

32. Mo.—State v, McCleary, 109 S. 
W. 638, 130 Mo.App. 527. 
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of such duties as are usually and ordinarily per¬ 
formed by internes.23 

Practice under supervision of authorised person. 
In a case within the terms of the statute, but not 
otherwise, the requirement of a license to practice 
medicine or dentistry does not apply to a medical 
student prescribing under the supervision of a 
preceptors^ or to a registered dental student assist¬ 
ing his preceptor in dental operations or practicing 
or performing such operations under supervision.ss 

Prior practitioners. While a statute exempting 
persons who have practiced in the state for a pre¬ 
scribed period of time previous to the passage 
thereof from the requirement of obtaining a li¬ 
cense or certificate thereunder will be given effect 
in a case within its terms, S® the exemption applies 
only to persons who have been engaged in lawful^^ 
practices 8 in the state for the prescribed period 
immediately prior to the date of the enactment.s^ 
Likewise a statutory exception or exemption of 
physicians "now'^ registered will be given effect 
in a case falling within its terms a statute 

exempting persons legally practicing at the time 
of its passage does not apply to a person who was 
not legally practicing because he had not obtained 
a certificate required by prior statutes.*^! 

§ 10. Application of Requirements to Acts or 
Practice 

a. In general 

b. Diagnosis, prescription, or treatment 

generally 

c. Practice without drugs, medicines, or 

surgical instruments 

d. Professing to cure or heal 

e. Dentistry generally 


f. Treatment of eyes or fitting of glasses- 

g. Chiropody 

h. Obstetrics and midwifery 

i. Sale and prescription of patent or pro¬ 

prietary medicines 

j. Sale of instruments or appliances 

k. Practice under authorized practi¬ 

tioner 

l. Practice after refusal or revocation of 

license or certificate 

m. Continuance of prior practice 

n. Practice without reward or compen¬ 

sation 

a. In General 

The term "practice of medicine”’ under statutes re¬ 
quiring a license or certificate therefor is sometimes con¬ 
strued as used in its ordinary, common, and popular 
sense, but the term has also been construed as used in- 
its technical sense. The term "medicine” is used in the 
statutes as indicating a science or profession, and in 
order to be within the statutes a person must engage 
in practice as a business or calling. 

Some statutes requiring a license or certificate 
for the practice of medicine, but not stating what 
acts shall constitute such practice, are construed to 
use the term “practice of medicine” in its ordinary, 
common, and popular sense,but others are con¬ 
strued to use the term in its technical sense.^8 Also, 
some statutory definitions of the term correspond 
substantially with the popular understanding there¬ 
of,but other statutes are deemed to express a 
legislative intent to broaden the definition of the 
term so that, in addition to its generally accepted 
meaning, it will include acts not within the gen¬ 
eral meaning of the term.^s xhe term “medicine” 
is used in the statutes as indicating a science or pro¬ 
fession,^® rather than a remedial agent for the cure 
or mitigation of disease.'^'^ 


33. Wis.—^Nickley v. Skemp, 239 N. 
W*. 426, 206 Wis. 265. 

34. Iowa.—State v. Collins, 159 N. 
W. 604, 178 Iowa 73. 

48 C.J. p 1073 note 37. 

35. Tenn.—^Powers v. Vinsant, 54 
S.W.2dl 938, 165 Tenn. 390. 

48 O.J. P 1073 note 38. 

36. Ala.—^Harrison v. State, 15 So. 
563, 102 Ala. 170. 

Application of requirement of li¬ 
cense to person continuing prior 
practice generally see infra § 10 

m. 

Exemption of prior practitioners 
from examination see infra § 12. 
Begistration 

Only unlicensed assistant dentist 
who had registered with dental com¬ 
mission prior to Oct. 1, 1907, may be 
employed.—Haliburton v. General 


Hospital Soc. of Conn., 48 A.2d 261, 
133 Conn. 61. 

37- Iowa.—State v. Taylor, 118 N". 

W. 301, 140 Iowa 138. 

Pa.—Commonwealth v. Petry, 81 Pa, 
Super. 27. 

38. Iowa.~State v. Miller, 115 N.W. 
493, 138 Iowa 28. 

39- Iowa.—State v. Miller, supra. 
48 C.J. p 1073 note 47. 

40- Mo.—State v. Carson, 132 S.W. 
587, 231 Mo. 1. 

48 C.J. p 1073 note 48. 

41- Ohio.—State v. Board of Dental 
Examiners, etc., 26 Ohio Cir.Ct. 
369. 

48 C.J. p 1073 note 49. 

42- Mo.—Kansas City v. Baird, 92 
Mo.App. 204. 

R.I.—State V. Hefternan, 65 A. 284, 
28 R.I. 20. 


“Practice of medicine” and “practice 
of surgery” defined see supra § 1. 
Wide field 

The practice of medicine as ordi¬ 
narily understood covers a wide 
field.—Sachs v. Board of Registra¬ 
tion in Medicine, 15 N.E.2d 473, 300 
Mass. 426. 

43. Ala.—^Bragg v. State, 32 So. 
767, 134 Ala. 165, 58 L.R.A. 925. 

48 C.J. p 1073 note 52. 

44. Cal.—^Ex parte Greenall, 96 P. 
804, 153 Cal. 767. 

48 C.J. p 1073 note 63. 

45. Okl.—^Reeves v. State, 253 P. 
510, 36 Okl.Cr. 186. 

46. Pa.—Commonwealth v. iSeibert, 
105 A. 607. 262 Pa. 346. 

47. Pa.—Commonwealth v. Seibert, 
supra. 
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In order to be within the statutes relating to the 
practice of medicine or surgery a person must en¬ 
gage in practice as a business or calling,^8 or at 
least hold himself out as doing so, as discussed in¬ 
fra subdivision d of this section. Although mere 
casual or incidental service or suggestion is not 
sufficient to constitute the practice of medicine,^^ 
and prescribing a remedy in a single instance is not 
practicing medicine within a statute providing that 
any person shall be regarded as practicing medi¬ 
cine who shall ^hepeatedly’’ prescribe for the treat¬ 
ment of disease,50 ordinarily, sporadic practice,5t 
or a single isolated instance *of treatment,^2 m^y 
be sufficient to constitute such practice as to re¬ 
quire a license. 

It is not necessary for a person to practice gen¬ 
erally either as a physician or surgeon to bring 
him within the operation of a statute requiring a 
license or certificate it is sufficient if he engages 
in the practice of a distinct department of either 
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profession.54 Likewise, a statute requiring a li¬ 
cense for the practice of veterinary medicine and 
surgery applies to the practice of any branch of 
veterinary medicine or surgery.55 Some statutes 
are broadly worded or construed to apply to the 
practice of the healing art generally55 except for 
professions specifically excluded,57 and to the 
treatment of the sick by means not included in any 
department of medicine or surgery.^s The prac¬ 
tice of operative surgery in its commonly accepted 
meaning requires a license to practice medicine and 
surgery as provided by statute.59 unlicensed 

person who carries on the business of practicing 
medicine by means of the employment of licensed 
practitioners is guilty of practicing such profes¬ 
sion without a license.60 

Aiding and abetting unlicensed practice, A per¬ 
son who aids and abets another in practicing med¬ 
icine without a license is subject to prosecution,^^ 
although he himself is licensed to practice.52 


48. Cal.—Ex parte Greenall, 96 P. 
804, 153 Cal. 767. 

Continuity of offense see supra § 8. 
Habitual acts as practice of dentis¬ 
try see infra subdivision e of this 
section. 

Sufficiency of proof of single act 
and surrounding circumstances 
see infra § 27. 

48. N'.J.—Black v. MacMahon, 32 
A.2d 716, 130 N.J.Law 323, affirmed 
39 A.2d 135, 132 N.J.Law 171, 

48 C.J. P 1074 note 57 [a]. 

50. Ark.—^Poo Lun v. State, 106 S, 
W. 946. 84 Ark. 475. 

51- Wash.—State v. Lydon, 16 P.2d 
848, 170 Wash. 354. 

52. Ill.—People V. Mattei. 44 N.E.2d 
576, 381 Ill. 21—People v. iFried- 
man, 29 N.E.2d 89, 374 Ill. 212. 

53. Wash.—State v. Lydon, 16 P.2d 
848, 170 Wash, 354. 

48 C.J. p 1074 note 59. 

54. Ariz.—^Nethken v. State, 104 P. 
2d 159, 56 Ariz. 15. 

48 C.J. p 1074 note 60. 

Nature of practice permitted under 
general or restricted license see 
infra § 15. 

The omission of words, *'or sur¬ 
gery, osteopathy, or any other sys¬ 
tem or mode of treating the sick or 
afflicted,** from revised code section 
substituted for paragraph declaring 
any person practicing medicine or 
surgery, osteopathy, etc., without li¬ 
cense guilty of misdemeanor, did not 
change meaning of statute, but only 
reduced language thereof for pur¬ 
pose of eliminating redundancy, so 
that there is statutory offense of 
practicing medicine, without license. 
—Nethken v. State, supra. 


Practice of setting bones may be 
within statute.—Sachs v. Board of 
Registration in Medicine, 15 N.E.2d 
473, 300 Mass. 426—48 C.J. P 1074 
note 60 [b]. 

55. Pa.—Commonwealth v. Pearce, 
42 Pa.Co. 409. 

56. TT.S.—Georgia Ass*n of Osteo¬ 
pathic Physicians and Surgeons v. 
Allen, D.C.Ga., 31 F.Supp. 206, af¬ 
firmed, C.C.A., 112 P.2d 52. 

Pa.—Long V. Metzger, 152 A. 572, 
301 Pa. 449, certiorari denied 51 S. 
Ct. 346, 283 U.S. 822, 75 L.Ed. 1437. 
Wyo.—State v. Catellier, 179 P.2d 
203, 63 Wyo. 123. 

48 C.J. P 1074 note 62. 

Court will not adopt a narrow or 
constricted view as to what activi¬ 
ties are comprised within practice 
of medicine, particularly in those 
aspects which bear on maintenance 
of public health and on protection 
and security of those who resort for 
aid to persons holding themselves 
out as possessing peculiar knowl¬ 
edge and skill in treatment of dis¬ 
ease.—Sachs V. Board of Registra¬ 
tion in Medicine, 15 N.E.2d 473, 300 
Mass. 426. 

Treatments for arthritis 

Transaction by which defendant, 
who was not licensed under healing 
arts practice act and who was not 
acting under direction of licensee, 
agreed, for a price, to give plaintiff 
treatments for arthritis, consisting 
of massaging and rubbing in of an 
ointment, constituted an illegal 
practice of the healing arts,—^Rubin 
V. Douglas, D.C.Mun.App., 59 A.2d 
690. 

Practice held not shown 

Fact that defendant signed a 
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death certificate or filled out an ap¬ 
plication for insurance and signed it 
as a medical examiner for insurer 
would not establish he was practic¬ 
ing the healing art so as to sustain 
conviction for practicing the healing 
art without a license.—Breedlove v. 
State, Tenn., 221 S.W,2d 801. 

57. U.S.—Georgia Ass*n of Osteo¬ 
pathic Physicians & Surgeons v. 
Allen, D.C.Ga., 31 F.Supp. 206, af¬ 
firmed, C.C.A., 112 F.2d 52. 

58. Mo.—State v. Smith, 135 S.W. 
465, 233 Mo. 242, 33 L.R.A.,N.S.. 
179. 

59- Neb.—State ex rel. Johnson v. 
Wagner, 297 N.W. 906, 139 Neb. 
471. 

liaxiciiig of cancer 

Sanipractor*s lancing of cancer 
after treating patient held practic¬ 
ing surgery, as against contention 
act was incidental, casual, or emer¬ 
gent.—State V. Lydon, 16 P.2d 848, 
170 Wash. 354. 

60. Mass,—Murdo v. Getter, 10 N.E. 
2d 139, 298 Mass. 363. 

Pretended contracts 
Unlicensed owner of hospital, re¬ 
strained from practice of medicine 
personally or through others held 
guilty of practice of medicine where 
he entered into pretended contracts 
with employees of himself or of cor¬ 
poration owned by him designed to 
conceal operation of hospital and 
treatment of patients by such em¬ 
ployees, under owner’s direction and 
control.—State v. Baker, 270 N.W. 
359, 222 Iowa 903. 

61. OkL—Gobin v. State, 131 P. 646, 
9 Okl.Cr. 201, 44 L.R.A.,N.S., 1089. 

62. Okl.—Gobin v. State, supra. 
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b. Diagnosis, Prescription, or Treatment Gener- 
aUy 

The practice of medicine under the provisions of 
statutes requiring a license therefor may consist in judg¬ 
ing the nature, character, and symptoms of disease, in 
determining the proper remedy for the disease, and in 
giving or prescribing the application of the remedy to 
the disease; but the system or method employed, or its 
efficacy, is immaterial. 

Under the broad and comprehensive terms of 
some statutes requiring a license or certificate, and 
the construction placed thereon, the practice of 
medicine consists in judging the nature, charac¬ 
ter, and symptoms of disease, in determining the 
proper remedy for the disease, and in giving or 
prescribing the application of the remedy to the 
disease.^3 More specifically, these statutes apply 
to the offer to treat or the treatment®^ of any hu¬ 


man ailment, disease, disorder, pain, injury, in¬ 
firmity, or deformity65 by any system or method,66 
or in any manner, 6 7 or without any system, 6 8 and 
by the employment or application of any curative 
or therapeutic agency,69 whether administered in¬ 
ternally or applied externally,^® provided the giv¬ 
ing or administration of the treatment is pursued 
as a business, calling, or profession, discussed supra 
subdivision a of this section, and for compensation, 
discussed infra subdivision n of this section. Also, 
under the statutes a license or certificate is neces¬ 
sary to enable a person lawfully to engage in the 
■business or practice, for fee or reward, of prescrib¬ 
ing, or prescribing and furnishing, drugs, medicines, 
or other agencies or remedies for the treatment, 
cure, or relief of any bodily disease.^l 


63. Ind.—^Fowler v. Norways Sani- 
torium, 42 N.E.2d 415, 112 Ind. 
App. 347. 

64- Ala.—State ex rel. Biggs v. Hig- 
bee, 128 So. 819, 224 Ala. 121. 
N.Y.—People v. Lee, 272 N.Y.S. 817, 
151 Misc. 431—People v. Johner- 
son, 49 N.Y.S.2d 190, appeal dis¬ 
missed 51 N.Y.S.2d 221. 

Tex.—^Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr. 453—Hawkins v. 
State, 125 S.W.2d 680, 136 Tex.Cr. 
413, 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87. 

48 C.J. p 1074 note 67. 

Believing' ailment 

Treatment of human beings for 
purpose of relieving ailment with 
public profession on alleged doctor's 
part of ability to cure amounts to 
practice of medicine.—State v. Stod¬ 
dard, 245 N.W. 273, 215 Iowa 534, 
86 A-L.P. 616. 

Vacciaation against disease is 
treatment of a human being within 
statute defining practice of medicine. 
—People, on Complaint of Burke, v. 
Steinberg, 73 N.Y.S.2d 475, 190 Misc. 
413. 

Birectioa to have an X-ray picture 
taken is not a medical act that 
would cause the person giving the 
order to be guilty of offense of prac¬ 
ticing medicine without a license.— 
Fowler v, Norways Sanitoriuna, 42 
N.B.2d 415, 112 Ind.App. 347. 

65. Ill.—People v. Reuter, 51 N.E. 

2a 812, 320 IH.App. 600. 

48 C.J. p 1074 note 68. 
irse of terms 

The statute prohibiting unlicensed 
practice of medicine by use of terms 
'‘ailment” and “disease” manifests 
an intention that no person without 
a license should enter on the field 
of diagnosing, prescribing, or treat¬ 
ing for illnesses of human beings, 
and it is not the illness but the un¬ 
lawful act of the practitioner which 


constitutes the crime.—^People v. 
Reuter, supra. 

Astigmatism, headaches, and par¬ 
tial paralysis constitute disease 
within statute prohibiting treatment 
of sick without certificate of regis¬ 
tration in basic sciences.—Nickell v. 
State, 238 N.W. 508, 205 Wis. 614. 

Treatment for pain is not neces¬ 
sarily treatment of disease within 
terms of statute relating to unlaw¬ 
ful practice of profession of treat¬ 
ing human diseases.—Thompson v. 
State, 153 So. 470, 228 Ala. 231— 
Ferguson v. State ex rel. Bailey, 172 
So. 350, 27 Ala.App. 337. 

66. Ala.—State ex rel. Biggs v. 
Higbee, 138 So. 819, 224 Ala. 121. 

Iowa.—State v. Howard, 245 N.W- 
871, 216 Iowa 545. 

N.Y.—People v. Johnerson, 49 N.Y.S. 
2d 190, appeal dismissed 51 N.Y.S. 
2d 221. 

Pa.—Commonwealth v. Long, 100 Pa. 
Super. 150. 

Tex.—Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr. 453. 

48 C.J. p 1074 note 69. 

67. Ill.—^People v. Friedman, 29 N. 
E.2d 89, 374 Ill. 212. 

68. Ala.—Ex parte Wideman, 104 
So. 440, 213 Ala. 170, certiorari 
denied 104 So. 438, 20 Ala.App. 422. 

Tex.—Collins v. -State, 152 S.W. 1047, 
68 Tex.Cr. 354. 

69. D.C.—Rubin v. U. S., 37 F.2d 
991, 59 App.D.C. 195. 

N.Y.—People v. Johnerson, 49 N.Y. 
S.2d 190, appeal dismissed 51 N.Y. 
S.2d 221. 

N.D.—State v. Miller, 229 N.W. 669, 
59 N.D. 286. 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87. 

48 C.J. p 1074 note 71—2 C.J. p 420 
note 13 [a]. 

Remedy or drug 

Statute prohibiting the practicing 
of medicine and surgery without a 
license may be violated by the dis¬ 
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pensing of a remedy as well as a 
drug.—State v. Henning, 78 N.E. 2d 
588, 83 Ohio App. 445, appeal dis¬ 
missed 80 N,E.2d 164, 160 Ohio St. 
48. 

“Medicine»» 

Under statute defining “practice 
of medicine," “medicine’* need not 
be a drug used in pharmacopoeia or 
used by druggists and physicians, 
so long as it is healing agency, and 
claimed to be, and sold for profit, or 
with the expectation of receiving a 
profit.—Joyner v. State, 179 So. 573, 
181 Miss. 245, 115 A.L.R. 954. 
‘^Appliance or other agency” 

Under statute defining practice of 
medicine as the suggestion, recom¬ 
mendation, prescription, or direction 
for use of any person, any drug, 
medicine, appliance, or other agency, 
for cure of disease for compensa¬ 
tion, a needle used for application 
of electricity to diseased tonsils was 
an “appliance or other agency” with¬ 
in the statute.—Joyner v. -State, su¬ 
pra. 

Electrotherapy 

Under statutes, the practice of 
electrotherapy, which is the use of 
different forms of electric machines 
for therapeutic purposes and which 
is regarded as pertaining to field of 
surgical and medical science and not 
as a distinct science, may not law¬ 
fully be engaged in without a li¬ 
cense as a physician and surgeon.— 
Joyner v. State, supra, 

70. Ala.—^Bx parte Wideman, 104 
So. 440, 213 Ala. 170. 

Mo.—^Davidson v, Bohlman, 37 Mo. 
App. 576. 

71. Iowa .—State v. Wilhite, 109 N. 
W. 730, 132 Iowa 226, 11 Ann.Cas. 
180. 

N.D.—State v. Miller, 229 N.W. 569, 
59 N.D. 286. 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87. 

48 C.J. P 1074 note 75. 
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While a person without a license or certificate 
undoubtedly violates the statutes when he not only 
diagnoses, but also prescribes, recommends, fur¬ 
nishes, or applies a remedy,'^2 he may also violate 
the statutes by diagnosing without prescribing any 
drug or administering any treatment,73 or by treat¬ 
ing, prescribing, or prescribing and furnishing, 
medicine, without making any diagnosis.74 That 
the patient treated or prescribed for does not in 
fact have any ailment or disease does not prevent 
the application of the statutes,*75 nor is the effi¬ 
cacy of the remedy administered a material fac- 
tor.76 The guarding and protection of patients suf¬ 
fering from mental disease is not a medical act 
rendering it necessary to have a license to prac¬ 
tice medicine to perform such an act.77 

Treatment for purpose of beautification. Treat¬ 
ment of a person by a barber or beautician for 
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the purpose of beautifying the body rather than 
the treatment of a disease or deformity does not 
constitute the practice of medicine.73 Accordingly, 
an unlicensed person does not violate the statute 
by removal of hair from the lip of another by 
the process of electrolysis,73 and a barber need 
not be licensed as a physiotherapist in order to use 
an electric machine for purposes of beautification 
of the body of a customer, although the treat¬ 
ments rendered may have constituted electrotherapy 
which is an agency of physiotherapy.SO 

c. Practice without Drugs, Medicines, or Sur¬ 
gical Instruments 

(1) In general 

(2) Mental or spiritual means 

(3) Adjustment or manipulation 

(4) Massage 


“Administeriagr” 

A naturopathic physician who pro¬ 
fessionally prescribed toxic drugs 
was guilty of “administering’’ such 
drugs in violation of statute.—^Es¬ 
tep V. State, 192 S.W.2d 706, 183 
Tenn. 325. 

Secret compound 

Defendant, who claimed to be able 
to cure cancer by application of a 
secret compound of certain drugs, 
who advertised that claim, and who 
applied to patients that compound 
containing ingredient which had 
been used in treatment of cancer for 
many years, was engaged in prac¬ 
tice of medicine or surgery, within 
statute req.uiring license for practic¬ 
ing medicine.—State ex rel. Beck v. 
Cooper, 78 P.2d 884, 147 Kan. 710. 
Subject matter of prescription 
Ohio.—State v, Henning, 78 N.E.2d 
588, 83 Ohio App. 445, appeal dis¬ 
missed 80 lSr.E.2d 164, 150 Ohio -St. 
48. 

48 C.J. p 1074 note 75 [c]. 

72. Kan.—Slocum v. City of Fredo- 
nia, 8 P.2d 332, 134 Kan. 853, 82 
A.L.B. 1384. 

N.Y.—People v. Lee, 272 N.Y.S. 817, 
151 Misc. 431. 

N.D.-—State V. Miller, 229 N.W. 569, 
59 N.D. 286. 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87. 

48 C.J. p 1074 note 76. 

Prescribing or recomme:*ding 

Statute defining practice of medi¬ 
cine applies only to one who, within 
the state, prescribes or recommends 
medicine or an appliance for cure or 
palliation of disease.—Ghadiali v. 
Delaware State Medical Soc., D.O. 
Del., 48 F.Supp. 789. 

Results of tests 

Layman furnishing, for fee, sub¬ 
scribers with results of urinalyses 


and blood pressure tests, and either ’ 
himself advising or passing on to 
subscribers advice from pathologist 
who made urinalyses, and in some 
cases advising as to diet, exercise, 
and habits, held unlawfully practic¬ 
ing medicine and practicing science 
of healing.—Granger v, Adson, 250 
N.W. 722, 190 Minn. 23, 

Dietary advice 

Proprietor of food store who ad¬ 
vised customers what to eat and 
what not to eat after they describe 
their pains and ailments to him, and 
who also sold them certain trade- 
name packaged products to eat, was 
practicing medicine contrary to the 
medical act.—^Pinkus v. MacMahon, 
29 A.2d 885, 129 N.J.Law 367. 

73. Iowa.—State v. Howard, 245 N. 

W. 871, 216 Iowa 545. 

Tex.—^Ex parte Halsted, 182 S.W.2d 

479, 147 Tex. Cr. 453. 

48 C.J. p 1075 note 77. 

"Wlxat constitutes “diagnosis” 

Under statute defining the “prac¬ 
tice of medicine” as including diag¬ 
nosis, the practitioner’s conclusion 
itself rather than the procedures on 
which the conclusion is based con¬ 
stitutes “diagnosis” per se, and no 
particular language need be used 
and no disease need be mentioned, 
since the diagnostician may make or 
draw his conclusion in his own way. 
—People V. Zinke, 7 N.Y.S.2d 941, 
169 Misc. 573. 

Taking blood pressure 

A person who took the blood pres¬ 
sure of any one who entered his 
premises after paying an entrance 
fee and would submit to a test, and 
who announced the result only, did 
not diagnose a disease or a physical 
condition within statute prohibiting 
the practice of medicine without a 
license, since blood pressure is not 
a disease.—State Board of Medical 
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Examiners of New Jersey v. Plager, 
193 A. 698, 118 N.J.Law 434. 

74. Cal.—People v. Saunders, 215 
P. 120, 61 Cal.App. 341. 

48 C.J. P 1075 note 78. 

Administering drugs 

Under statute prohibiting the ad¬ 
ministering of drugs without a phy¬ 
sician’s certificate, a person admin¬ 
isters drugs when he gives or ap¬ 
plies drugs to a patient.—State v. 
Baker, 48 S.R2d 61, 229 N.C. 73. 

75. Ill.—People v. Reuter, 51 N.E. 
2d 812, 320 Ill.App. 600. 

N.Y.—^People v. Johnerson, 49 N.Y.S. 
2d 190, appeal dismissed 51 N.Y.S. 
2d 221. 

48 C-J. p 1075 note 79. 

76. N.D.—State v. Miller, 229 N.W. 
569, 59 N.D. 286. 

IrLoculation. with water 

A practical nurse who held her¬ 
self out as qualified by offering to 
vaccinate people against smallpox, 
and who was not acting under a 
physician or carrying out his orders, 
was guilty of practicing medicine 
without being lawfully licensed, not¬ 
withstanding she was perpetrating 
a hoax in that she inoculated people 
with water instead of vaccine serum 
and did not claim to be a physician. 
—People, on Complaint of Burke, v. 
Steinberg, 73 N.Y.S.2d 475, 190 Misc. 
413. 

77. Ind.—Fowler v. Norways Sani- 
torium, 42 N.E.2d 415, 112 Ind. 
App. 347. 

78. N.Y.—R i c k m a n v. Terminal 
Barber Shops, 41 N.Y.S.2d 120, 
180 Misc. 319. 

79. N.Y.—^People v. Lehrman, 296 
N.Y.S. 580, 251 App.Div. 451, af¬ 
firmed 12 N.E.2d 166, 276 N.Y. 479. 

80. N.Y.—-Rickman v. Terminal Bar¬ 
ber Shops, 41 N.Y.S.2d 120, 180 
Misc. 319* 
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(1) In General 

Under the construction accorded many, although 
not all, statutes requiring a license or certificate for the 
practice of medicine and surgery, the prescription, ad¬ 
ministration, or employment of drugs or medicines or the 
use of surgical instruments or appliances is not necessary 
to bring a case within their terms and meaning. 

Some statutes requiring a license or certificate 
for the practice of medicine and surgery are con¬ 
strued to be limited to the mere administration of 
drugs or medicines and the use of surgical instru¬ 
ments,but under the construction accorded a 
larger number of statutes imposing such a require¬ 
ment, the prescription, administration, or employ¬ 
ment of drugsS2 or medicines,or the use of sur¬ 
gical instruments or appliances,is not necessary 
to bring a case within their terms and meaning. 
Accordingly, a naturopath, who resorts to natural 
remedies for the alleviation of ills of the human 
body, has been held engaged in the practice of 
medicine within the terms of a licensing statute, 
and physiotherapy, that is, the treatment of dis¬ 
ease by physical remedies rather than drugs and its 
practice is the practice of medicine in that limited 
field.86 

The giving of electrical treatments may be with¬ 
in the scope of a licensing statute relating to- the 
practice of medicine, 87 except, perhaps, where the 
treatment is for the purpose of beautification rather 
than the cure or alleviation of a disease or deform¬ 
ity, as discussed supra subdivision b of this section. 
On the other hand, conducting a gymnasium where 


baths and massages are given and an electrical vi¬ 
brator and sun-ray lamp are used does not violate a 
statute regulating the practice of medicine. 88 The 
teaching of a person who conducted a school for 
healing wherein the course comprised lecturing 
and demonstrating to show that correct bodily poise 
or posture was the remedy for most ailments, and 
who carried out demonstrations on volunteer stu¬ 
dents but did not examine such students as to their 
physical condition and made no diagnosis has been 
held not to constitute the practice of medicine.89 

(2) Mental or Spiritual Means 

The statutes requiring a license or certificate for 
the practice of medicine may cover the commercial prac¬ 
tice of healing by prayer coupled with manipulation and 
of attempts to heal diseases by mental suggestion, or 
by a system designated as ‘‘suggestive therapeutics.'^ 

The statutes requiring a license or certificate for 
the practice of medicine cover the commercial prac¬ 
tice of healing by prayer,coupled with manipu¬ 
lation -but, where no charge is made for the 
service, and recourse is had merely to prayer, with¬ 
out the employment of material or human agencies, 
it cannot be said that the person invoking Divine 
interposition in behalf of another is within the stat¬ 
utes requiring a license or certificate.^^ Some stat¬ 
utes have been held to apply to attempts to heal dis¬ 
eases by mental suggestion,83 or by a system des¬ 
ignated as ‘'suggestive therapeutics;”84 other 

statutes have been construed not to apply to men¬ 
tal therapeutics^^ or any form of treatment of the 
sick which makes faith the curative agency, 8 8 


81. N.C.—state v. McKnight, 42 S. 
E. 580, 131 N.tC. 717, 59 L.R.A. 
187. 

48 C.J. p 1075 note 81. 

82. OKan.—State ex rel. Kansas State 
Board of Medical Registration and 
Examination v. Martin, 130 P.2d 
601, 155 Kan. 801. 

Mass.—Sachs v. Board of Registra¬ 
tion in Medicine, 15 N-E.2d 473, 
300 Mass. 426. 

Pa.—Commonwealth v. Mollier, 186 
A. 757, 122 Pa.Super. 373—Com¬ 
monwealth V. Long, 100 Pa.Super. 
150. 

Tex.—Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr. 453. 

Wash.—Kelly v. Carroll, 219 P.2d 79. 

48 C.J. p 1075 note 82. 

Diagnosis alone as violation of stat¬ 
ute see supra subdivision b of this 
section. 

83. N.J.—^Pinkus v. MacMahon, 29 
A.2d 885, 129 N.J.Law 367. 

48 C.J. p 1075 note 83. 

84. Tex.—^Ex parte Halsted, 182 S. 
W.2d 479. 147 Tex.Cr. 453. 

48 C.J. p 1075 note 84. 

85- Minn.—State ex rel. Shenk v. 


State Board of Examiners in Basic 
Sciences, 250 N.W. 353, 189 Minn. 
1 . 

86. N.T.—O'Neill v. Board of Re¬ 
gents of University of State of 
N. Y., 74 N.T.S.2d 762, 272 App. 
Div. 1086, appeal denied 79 N.E.2d 
270, 297 N.Y. 863, motion denied 
80 N.E.2d 348, 297 N.Y. 953, appeal 
dismissed 83 N.E.2d 469, 298 N.Y. 
777, motion denied 88 N.E.2d 631, 
300 N.Y. 461. 

87- N.J,—State Board of Medical 
Examiners of New Jersey v. Cita- 
rella, 174 A. 24, 113 N.J.Law 210. 

48 C.J. p 1075 note 86. 

88- N.J.—State Board of Medical 
Examiners of New Jersey v. Dus- 
singer, 154 A. 325, 9 N.J.Misc. 423, 
affirmed 162 A. 575, 109 N.J.Law 
346. 

89. Colo.—^Hurley v. People, 63 P. 
2d 1227, 99 Colo. 610. 

90. Colo.—Smith v. People, 117 P. 
612, 51 Colo. 270, 36 L.R.A.,N.S., 
158. 

Express exemption of practice of re¬ 
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ligious tenets of church or treat¬ 
ment by prayer see supra § 9. 

91. Ala.—Pealy v. Birmingham, 73 
So. 296, 15 Ala.App. 367. 

Manipulation generally see infra 
subdivision c (3) of this section. 

92. Ala.—^Fealy v. Birmingham, su¬ 
pra. 

Reward or compensation as element 
generally see infra subdivision n 
of this section. 

93. Ala.—Smith v. State, 63 iSo. 28, 
8 Ala.App. 352, affirmed 63 So. 70, 
183 Ala. 116. 

94- N.Y.—^People v. Mulford, 125 N. 
Y.S. 680, 140 App.Div. 716, affirmed 
96 N.E. 1125, 202 N.Y. 624. 

Wash.—State v. Pratt, 141 P. 318, 
80 Wash. 96, 158 P. 981, 92 Wash, 
200 . 

95. Former statute 

Ga.—Bennett v. Ware, 61 S E. 546- 
4 Ga.App. 293. 

48 C.J. p 1075 note 92. 

96. Former statute 

Ga.—^Bennett v. Ware, suprot 

48 C.J. p 3075 note 93. 
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Laying on of hands. In some cases it is held to 
be a violation of the statutes for an unlicensed per¬ 
son to treat or undertake to heal by the laying on 
of hands,coupled with mental suggestion,^^ 
prayer,or prayer and manipulation of the mus¬ 
cles and nerve control;! but in other cases it is 
held that the laying on of hands coupled with al¬ 
leged healing by a direct Divine agency is not with¬ 
in the statutes.2 

Treatment by hypnotism is within the statutes 
where it is accompanied by directions as to the use 
of drugs, medicines, or other remedies by the pa- 
tient,s but not otherwise.^ 

Christian Science treatment. Under a statute 
making it unlawful to practice medicine without a 
license or certificate, but not attempting to define 
what constitutes ^'practicing medicine,*' it is held 
that the term does not include the giving of treat¬ 
ment by the system known as Christian Science 
but where the meaning of the term has been ex¬ 
tended by statute to cover all treatment of what¬ 
ever nature for the cure of physical or mental ail¬ 
ments, the giving of Christian Science treatment 
without a license is in violation of the law.^ 

(3) Adjustment or Manipulation 

The treatment of a patient by manipuiation of parts 
of his body, such as nerves, bones, and tissues, as by 
the systems of osteopathy or chiropractic, is sometimes, 
although not always, held to be within statutes requir¬ 
ing a license or certificate for the practice of medicine 
and surgery. 


The treatment of a patient by manipulation of 
parts of his body, such as nerves, bones, and tis¬ 
sues, is sometimes,'^ although not always,^ held to 
be within statutes requiring a license or certificate. 

Osteopathy. Whether or not the practice of os¬ 
teopathy is within statutes which require a license 
or certificate for the practice of medicine or the 
treatment of disease, but which do not expressly 
include or exclude the practice of osteopathy, de¬ 
pends on the terms of, and the construction placed 
on, the particular statute, it being held to be wdth- 
in the broad and comprehensive terms of, and the 
construction placed on, some statutes,® but not to 
be within the terms of other statutes^® forbidding 
the prescribing or applying of any drug, medicine, 
appliance, or other agency by an unlicensed per¬ 
son,!! or statutes construed to be limited to the 
mere administration of drugs or medicines and the 
use of surgical instruments.!^ As discussed supra 
§ 8, some statutes expressly require a license or 
certificate for the practice of osteopathy, and some 
expressly except the practice of osteopathy from 
a requirement of a license or certificate for the 
practice of medicine and surgery, discussed supra 
§ 9. The scope of practice authorized by a li¬ 
cense to practice osteopathy is treated infra § IS. 

Chiropractics, As discussed ’supra § 8, some stat¬ 
utes expressly require a license or certificate for the 
practice of chiropractics, and, according to the 
weight of authority, statutes requiring a license or 


97. Ill.—^People v. Moser, 176 Ill. 
App. 625. 

98. Ill.—^People V. Trenner, 144 Ill. 
App. 275. 

99. Tex.—Singh v. State, 146 S.W. 
891. 66 Tex.Cr. 156. 

1. Wash.—State v. Pratt, 158 P, 
981, 92 Wash. 200. 

2‘ PI a.—Corpus Jtixis cited in, E3. 
C. Curley v. State, 16 So.2d 440, 
442, 153 Fla. 773, appeal dismissed 
65 S.Ct. 25, 323 U.S. 806, 89 L.Bd. 
643, motion denied 65 S.Ct. 110, 
323 U.S. 673, 89 U.Ed. 547, rehear¬ 
ing denied 65 S.Ct. 186, 323 U.S. 
816, 89 L.Ed. 649. 

Iowa.—State v. Miller, 249 N.W. 

141, 216 Iowa 806. 

48 C.J. p 1075 note 98. 

Fact that faith healer was called 
‘‘doctor” by neighbors and friends 
held immaterial on question "Whether 
he was unlawfully practicing medi- 
cine.-^State v. Miller, supra. 

3. Del.—State v. Lawson, GemSess., 
65 A. 693. 


5. Ga.—Bennett v. Ware, 61 S.B. 
546, 4 Ga,App. 293, 297. 

48 C.J. P 1075 note 3. 

Express exemption of Christian Sci¬ 
ence treatment see supra § 9. 

6. ISTeb.—State v. Buswell, 58 N.W. 
728, 40 Neb. 158, 24 L.R.A. 68. 

Ohio.—State v. Marble, 73 N.E. 1062, 
72 Ohio St. 21, 106 Am.S.R. 570, 
70 L.R.A. 835. 

7. Iowa.—State v. Howard, 245 N. 
W. 871, 216 Iowa 545. 

48 aJ. p 1076 note 6. 

Fallen arches 

Soliciting patronage by means of 
card stating that defendant could 
cure fallen arches without surgery 
or medical application and giving 
treatment by pressing feet of pa¬ 
tient under arch and placing tips of 
fingers against patient's garments 
held practice of medicine, and ille¬ 
gal where done without lawful li¬ 
cense.—^People V. Hickey, 283 N.T.S. 
968, 157 Misc. 592, affirmed 292 N.T. 
S. 177, 249 App.Div. 611, motion de¬ 
nied 18 N.K2d 870, 279 N.T. 788. 
affirmed 20 N.E.2d 14, 280 N.T. 559. 
Mechanotherapy is within statute 
Ala.—State ex rel. Biggs v. Higbee, 
138 So. 819, 224 Ala. 121. 
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8. N.T.—Smith v. Lane, 24 Hun 
632. 

48 C.J. p 1076 note 7. 

9. Mass.—Sachs v. Board of Regis¬ 
tration in Medicine, 15 N.E.2d 473, 
300 Mass. 426. 

48 C.J. p 1076 note 11. 

10. 'U.S.—Georgia Ass'n of Osteo¬ 
pathic Physicians and Surgeons v. 
Allen, D.C.Ga., 31 F.Supp. 206,' af¬ 
firmed, C.C.A., 112 P.2d 52. 

Statutory classification 
The statute classifying osteopathy 
as a nondrug-giving practice enacted 
a year after decision construing the 
definition of ‘^practicing medicine" 
as not including osteopathy, mani¬ 
fests intent to regard osteopathy as 
not covered by such definition.— 
Georgia Ass’n of Osteopathic Physi¬ 
cians and Surgeons v. Allen, supra. 

11- Miss.—^Hayden v. State, 33 So. 
653, 81 Miss. 291, 95 Am.S.R. 471, 
63 L.R.A. 616. 

48 aJ. p 1076 note 12. 

12. N.C.—State v. McKnight, 42 S. 

E. 580, 131 N.C. 717, 59 L.R.A. 187. 
48 C.J. p 1076 note 13. 


4. Del.—State v. Lawson^ supra. 
70 C. J.S.—47 
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certificate for the practice of medicine or the 
treatment of human diseases generally, and not 
expressly mentioning chiropractics, are applicable 
to the practice of the profession of treating human 
diseases by the chiropractic system,!^ but a few 
statutes are construed not to apply to such prac- 
tice.i^ The teaching of a person who conducted 
a school for healing wherein the course comprised 
lecturing and demonstrating to show that correct 
bodily poise or posture was the remedy for most 
ailments, and who carried out demonstrations on 
volunteer students but did not examine such stu¬ 
dents as to their physical condition and made no 
diagnosis did not constitute the practice of chiro- 
practic.^5 

(4) Massage 

A masseur does not violate the statutes requiring a 
license or certificate to practice medicine where he con¬ 
fines himself to the particular sphere of labor of a mas¬ 
seur; but the rule is otherwise where he undertakes to 
treat diseases for pay, and in doing so uses means not 
customarily used by a masseur in his particular sphere 
of labor. 

A masseur without a license or certificate to 
practice medicine does not violate the statutes 
requiring such a license or certificate where he con¬ 
fines himself to the particular sphere of labor of 
a masseuris and merely massages other persons^^ 


without reference to any pain or diseases which 
such persons may profess to have;^® but the rule 
is otherwise where he undertakes to treat diseases^^ 
for pay,-0 and in doing so uses means not custom¬ 
arily used by a masseur in his particular sphere 
of labor.^^ Requirements imposed with respect to 
qualifications of “masseurs” do not apply to per¬ 
sons not coming within the meaning of the term .22 

d. Professing to Oure or Heal 

Under the terms of some statutes, a person is re¬ 
garded as practicing medicine so as to be required to 
have a license or certificate, where he holds himself out 
as a physician, or publicly professes to treat, cure, or 
heal, either generally or by certain designated means, 
such as by advertisement or other public announce¬ 
ment, or using, In connection with his name, a title in¬ 
dicating that he is engaged in treating human aliments 
or diseases. 

In many states there are statutes which, although 
varying considerably in phraseology, are to the 
same general effect that a person shall be regard¬ 
ed as practicing medicine, within the meaning of 
a provision requiring a license or certificate, where 
he holds himself out as a physician, or publicly 
professes to treat, cure, or heal, either generally or 
by certain designated means, such as by advertise¬ 
ment or other public announcement, opening an 
office for the practice of medicine, or using, in con- 


13 . Ind.—State ex rel. Board of 
Medical Registration & Examina¬ 
tion V. Hayes, 91 H.E.2d 913 
State ex rel. Indiana State Board 
of Medical Registration and Ex¬ 
amination V. Cole, 20 N.E.2d 972, 
215 Ind, 562. 

Mlass.—Sachs V. Board of Registra¬ 
tion in Medicine, 15 N.E.2d 473, 
SOO Mass. 426. 

]ya:ich.—Green v. Rawlings, 287 N.W. 
557, 290 Mich. 397. 

N.J.—State Board of Medical Exam¬ 
iners v. Grossman, 48 A.2d 700, 
134 3Sr.J.Law 401, affirmed 52 A.2d 
699, 135 N.J.Baw 468—State Board 
of Medical Examiners v. Maza, 153 
A. 259, 9 N.J.Misc. 171. 

H.T.—People ex rel, Bennett v. La- 
man, 286 K.Y.S. 467, 158 Misc. 909, 
affirmed 295 N.Y.S. 728, 250 App. 
Div. 660, motion denied 298 N.Y.S. 
995, 252 App.Div. 704, reversed on 
other grounds 14 N.E.2d 439, 277 
N.Y. 368—^People v. Eifertsen, 239 
]Sr.Y.S. Ill, 136 Misc. 32—People 
V. Johnerson, 49 N.T.'S.2d 190, ap¬ 
peal dismissed 51 N'.Y.S.2d 221. 

Pa.—^Long V. Metzger, 152 A. 572, 
301 Pa. 449, certiorari denied 51 
S.Ct. 346, 283 IT.S. 822, 75 L.Ed. 
1437—'Commonwealth v. Long, 100 
Pa. Super. 150- 

Tex.—^Park v. Coulson, Civ.App., 139 
S.’W'-2d 667—Ehrke v. State, 115 
S.W.2d 631, 134 Tex.Cr. 222. 

48 C.J. p 1076 note 16. 


14. Ark.—State v. Gallagher, 143 S. 
W. 98, 101 Ark. 593, 38 L.R.A.,N. 
S. 328. 

Idaho.—State v. Fite, 159 P. 1183, 29 
Idaho 463. 

Separate and distinct practice 
The terms “surgery*' and “medi¬ 
cine”, not being specially defined by 
section of chiropractic act defining 
chiropractic as science of analyzing 
and adjusting articulations of hu¬ 
man spinal column and its connect¬ 
ing tissues without use of drugs or 
surgery, and providing that chiro¬ 
practic shall not be construed as 
treatment of patients by use of sur¬ 
gery or medicine, are used therein 
in sense in which they are common¬ 
ly understood, so that chiropractic, 
under such statute, is not practice 
of medicine, as defined in medical 
practice act, but separate and dis¬ 
tinct therefrom.—^Ex parte Halsted, 
182 S.W.2d 479, 147 Tex.Cr. 453. 

15. Colo.—^Hurley v. People, 63 P. 
2d 1227, 99 Colo. 510. 

16- Tex.—Milling v. State, 150 S. 
W. 434, 67 Tex.Cr. 651—Dank¬ 

worth v. State, 136 S.W. 788, 61 
Tex.Cr. 157. 

17. Ala.—^Thompson v. State, 153 
So. 470, 228 Ala. 231—^Ferguson v. 
State ex rel. Bailey, 172 So. 350, 
27 Ala.App. 337. 
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D-a—Rubin V. U. S., 37 lF.2d 991, 
59 APP.D.C. 195. 

48 C.J. p 1076 note 20. 

18, Ill,—^People V. Hettiger, 150 Ill. 
App. 448. 

Statement as to efficacy 

Statement made by accused as to 
efficacy of his particular kind of 
massaging did not establish practic¬ 
ing medicine without license.—^Ru¬ 
bin V. U. S., 37 F.2d 991, 59 App.D.C. 
195. 

19, Tex.—Milling v. State, 150 S.W. 
434, 67 Tex.Cr. 551. 

48 C.J. p 1076 note 22. 

20, Tex.—Milling v. State, supra— 
Dankworth v. State, 136 S.W. 788, 
61 Tex.Cr. 157. 

21, N.T.—People v. Dennis, 66 N, 
T.S.2d 912, 271 App.Div. 526. 

48 C,J. p 1076 note 24. 

Testing blood pressure 
A licensed massage operator was 
not legally entitled to take patients' 
blood pressure under supervision of 
j registered physiotherapist, by whom 
' he was employed, without being 
j guilty of practicing medicine with¬ 
out a license.—^People v. Dennis, su¬ 
pra, 

22, Fla.—^Florida Board of Massage 
V. Underwood, 45 So.2d 184. 
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nection with his name, the title “Doctor,“Dr.,” or 
“M. p.,” or any other word or abbreviation indi¬ 
cating that he is engaged in treating human ail¬ 
ments or diseases ;23 and a person performing acts 
within such statutes is, of course, amenable there- 
to.24 The statutes apply to advertising or profess¬ 
ing to treat, cure, or heal without drugs, medicines, 
or surgery25 and, except in some jurisdictions,-® 
to the use of the word “doctor” or “physician” in 
connection with some qualifying word, such as 
“osteopathic,” “magnetic,” or “drugless ;”27 and 
a practitioner need not assume or claim to be a 
physician, in order to violate the statute governing 
unlicensed practice of medicine, if he undertakes to 
prescribe and furnish remedies for the sick and 
afflicted.28 It has been held, however, that the 
mere use of the term “chiropractor” in connection 
with one's name does not tend to show that he is 
a practitioner of medicine,29 nor does the employ¬ 
ment of such term without proof of holding out to 
diagnose or treat human diseases constitute a vio¬ 


§ 10 

lation of the statute.90 

While actual treatment or practice is not neces¬ 
sary to bring a case within the statutes under con¬ 
sideration,a public profession of an ability to 
heal will not subject a person to the penalties of 
the law unless it is made with a view of under¬ 
taking to cure the afflicted.92 The mere attaching 
of the title “Dr.” to one's name in itself does not 
conclusively establish that the person charged is 
engaged in the treatment of human ailments as a 
business, but in order to warrant condemnation the 
title or abbreviation must be attached and used in 
a manner and under such circumstances as to in¬ 
dicate that such person is so engaged.93 A statute 
forbidding the use of the word “doctor” or other 
like term by unlicensed persons relates by its terms 
to treating the sick, and does not forbid the use 
thereof in other connections, as in connection with 
academic degrees.^^ Also, in the absence of a 
statute on this subject, a statute merely prohibiting 
the practice of medicine by any person not qualified 
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23. Wash.—State v. Karsunky, 84 
P.2d 390, 197 Wash. 87. 

48 C.J. p 1077 note 25. 

“Inaioative,” within statute against 
attaching to one’s name the title 
“Doctor” or any other word indi¬ 
cative of being engaged in treatment 
of human ailments unless one is 
licensed to practice, means to “hint" 
or to “suggest.”—^People v. DeYoung, 
33 N.K2d 610, 309 Ill.App. 525, af¬ 
firmed 38 N‘.E.2d 22, 378 Ill. 256. 

The words, “duly authorized hy 
law,” in statute declaring it a mis¬ 
demeanor to use the title of “doctor” 
in connection with person’s name 
and conduct of any occupation or 
profession pertaining to public 
health or diagnosis or treatment of 
any human disease, pain, injury, 
deformity, or physical condition, un¬ 
less duly authorized by law to use 
such title, mean authority under 
laws of state and reauire medical 
degree legally entitling holder to 
practice medicine.—^People v. John- 
erson, 49 N.T.S.2d 190, appeal dis¬ 
missed 61 N.T.S.2d 221. 

24. Iowa.—State v. Yates, 124 N. 
W. 174, 145 Iowa 332—State v. 
Kendig, 110 N.W. 463, 133 Iowa 
164—State v. Edmunds, 101 IST.W. 
431, 127 Iowa 332. 

N.D.—State V. Miller, 229 N.W. 569, 
59 N.D, 286. 

Tex.—^Hawkins v. State, 125 S.W.2d 
580, 136 Tex.Cr. 413. 

Wis.—Hawkins v. State, 238 N.W. 

511, 206 Wis. 620. 

48 iC.J. P 1077 note 26. 

25. N.Y.—People v, Zinke, 7 N-Y.S. 
2d 941, 169 Misc. 573. 

48 C.J. p 1077 note 27. 


Advertisement 

Under statute making it unlawful 
falsely to advertise or represent 
oneself as authorized to engage in 
the practice of optometry as defined 
to include the advertisement of an 
offer to examine the eyes without 
use of drugs, medicine, or surgery, 
the advertisement of an offer to ex¬ 
amine the eyes is not unlawful un¬ 
less authority to practice optometry 
is falsely represented or unless the 
advertisements are fraudulent, un¬ 
true, corruptive of morals, or viola¬ 
tive of a sense of decency.—Golding 
V. Schubach Optical Co., 70 P.2d 871, 
93 Utah 32. 

Explanation, to patients 

Pact that defendant, who adver¬ 
tised himself to be a doctor of chiro¬ 
practic, explained to his patients the 
nature of his treatment before ad¬ 
ministering it, did not prevent his 
conviction for violating the statute 
forbidding the use of the word “doc¬ 
tor," etc., by unlicensed persons.— 
State V. Michaels, 277 N.W. 157, 226 
Wis. 574. 

26. N.H.—State v. Chase, 86 A, 144, 

76 N.H, 553. 

27. Wash.—State v. Pollman, 98 P. 

88, 51 Wash. 110. 

48 C.J. p 1077 note 29. 

Chiropractic 

(1) The facts that chiropractor 
has diploma from some institution, 
conferring on him degree of “Doc¬ 
tor of Chiropractic," and is licensed 
to practice as such in another state, 
do not give him right to use title 
of “doctor.”—People v. Johnerson, 

49 N.Y.S.2d 190, appeal dismissed 51 
N.Y.S.2d 221. 


(2) A holder of the degree of 
“doctor of chiropractic" conferred 
by a foreign school is not entitled 
to describe himself as such on the 
theory that it merely represents a 
statement of fact, since, on entering 
the state to practice, he becomes 
subject to its laws, including the 
statute forbidding the use of the 
word “doctor," etc., by persons not 
licensed to practice medicine, sur¬ 
gery, or osteopathy.—State v. Mi¬ 
chaels, 277 N.W. 157, 226 Wis. 574. 
23. Iowa.—State v. Bresee, 114 N. 
W. 45, 137 Iowa 673, 24 L.R.A.,N. 
S., 103. 

N.Y.—People v. Zinke, 7 N.Y.S.2d 
941, 169 Misc. 573. 

29. N.Y.—^People v. Maybrook, 93 
N.Y.S.2d 633, 276 App.Div. 192, af¬ 
firmed 93 N.E.2d 919, 301 N.Y. 637. 
60. N.Y.—^People v. Maybrook, su¬ 
pra. 

31- Ill.—^People V. DeYoung, 38 N. 

E.2d 22. 378 Ill. 256. 

N.Y.—People, on Complaint of Burke, 

V. Steinberg, 73 N.Y.S.2d 475, 190 
Misc. 413. 

Pa.—Commonwealth v. Crandall, 
Quar.Sess., 54 York Leg.Rec. 183, 
affirmed 21 A.2d 232, 145 Pa.Super. 
353, certiorari denied Crandall v. 
Commonwealth of Pennsylvania, 
62 S.Ct. 296, 314 U.S, 686, 86 L.Ed. 
549, and 62 S.Ct. 297, 314 U.S. 686, 
86 L.Ed. 549. 

48 C.J. p 1077 note 30. 

32. Iowa.—State v. Heath, 101 N. 

W. 429, 125 Iowa 585. 

33. Ill.—^People v. DeYoung, 38 N.E. 
2d 22, 378 Ill. 256. 

34. Wis.—State v. Michaels, 277 N. 
W, 157, 226 Wis. 574. 
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and licensed will not prohibit the assumption of the 
title "'Doctor” by any person, whatever his pro- 

fession.35 

Professing to treat eyes or fit glasses. The stat¬ 
utes under consideration apply to a person who 
holds himself out as an eye specialist36 or claims 
to be an ophthalmologist and prefixes the title 
^"Dr.” to his name,^'^ but not to a person who ad¬ 
vertises or professes only to fit spectacles to the 
eyes.SS A statute requiring a certificate for the 
practice of optometry and making it an oifense for 
a person without such certificate either to engage 
in the practice of optometry or to hold himself out 
to the public as qualified to engage in such prac¬ 
tice is effective to prohibit a person without a 
certificate, who in fact only sells spectacles without 
attempting to test the eyes, from holding himself 
out to the public as qualified to engage in the prac¬ 
tice of optometry.^® The conduct, in the name of 
the unlicensed proprietor alone, of the business of 
a store or establishment, or department thereof, 
wherein the practice of optometry is carried on 
by an employee who has been duly licensed as an 
optometrist, does not amount to a holding out of 
the proprietor as .a licensed optometrist.'^® 

e. Dentistry G-euerally 

Under a statute requiring a license or certificate for 
the practice of dentistry, a license or certificate is re¬ 
quired for the performance of such work as a dentist 


may be properly called on to do, or for the doing of those 
things about or upon the human teeth or jaws which 
require skill, adequate training, and understanding in 
their performance. 

Under a statute requiring a license or certifi¬ 
cate for the practice of dentistry, a license or cer¬ 
tificate is required for the performance of such 
work as a dentist may be properly called on to 
do,^^ or for the doing of those things about or upon 
the human teeth or jaws which require skill, ade¬ 
quate training, and understanding in their perform¬ 
ance, ^2 including the treating,^^ bridgmg,^^ and 
crowning^^ of teeth. It has been held that, when 
not so provided by statute, the performance of a 
dental operation is not necessarily engaging in the 
practice of dentistry,'^® However, some statutes 
expressly provide that a person shall be deemed or 
understood to be practicing dentistry when he per¬ 
forms an operation upon the human teeth or jaws,^'^ 
and the word "operation,” as used in such statutes, 
means a dental operation^® and not necessarily a 
surgical operation.'^® 

According to some authorities, the performance 
of a single act does not constitute the practice of 
dentistry,5® but .according to other authorities it is 
not necessary to bring a person within the stat¬ 
ute that he shall practice dentistry habitually or 
frequently.Sl Under the terms of some statutes a 
person is regarded as practicing dentistry who is 
the manager, proprietor, operator or conductor of 


35. N.C.—State v. McKnight, 42 S. 
E. 580. 131 2Sr.C. 717. 69 L.R.A. 1S7. 

R.I.—State V. Mylod, 40 A. 753, 20 
R.I. 632, 41 L.R.A. 428. 

36. Mass.—Commonwealth v. St. 

Pierre, 55 K.E. 482, 175 Mass. 48. 

37. S.I>.—State v. Yegge, 103 N.W. 
17, 19 -S.D. 234, 69 L.R.A. 504. 

48 C.J. p 1077 note 35. 

33. Ill.—^People v. Smith, 69 N.E. 

810, 208 III. 31. 

48 C.J. p 1077 note 36. 

39. Wis.—^Price v. State, 171 N.W. 
77, 168 Wis. 603. 

40- Pa.—Optical Establishments, 29 
Pa.Dist. 820. 

41. Cal.—^Board of Dental Examin¬ 
ers V. Jameson, 149 P.2d 223, 64 
Cal.App.2d 614. 

48 C.J. p 1077 note 41. 

License to practice medicine and 
* surgery as authority to practice 
dentistry see infra § 15. 

Nature of practice permitted under 
license to practice dentistry see 
infra § 15. 

Practicing dentistry as assistant to 
authorized practitioner see infra 
subdivision k of this section. 

Sale of dental instruments see infra 
subdivision j of this section. 


Preliminary examination and diag¬ 
nosis 

“Operative dentistry'* or “practic¬ 
ing dentistry’* within definition of 
practice of dentistry in regulatory 
act includes preliminary examina¬ 
tion and diagnosis.—^Noble v. State, 
184 N.E. 258, 44 Ohio App. 10. 
“Business side” of practice 

Unlicensed person cannot manage 
or control so-called “business side” 
of practice of dentistry, since prac¬ 
tice of dentistry is not divisible in¬ 
to departments.—^Parker v. Board of 
Dental Examiners of State of Cali¬ 
fornia. 14 P.2d 67. 216 Cal. 285. 

Exceptions contained in statute 
setting out operations to be regard¬ 
ed as practice of dentistry are not 
part of description of acts consti¬ 
tuting such practice and are etfec- 
tive merely to except specified per¬ 
sons from operation of the general 
prohibitions contained therein.— 
State V. Fishwick, 85 N.E.2d 136, 84 
Ohio App. 283. 

42. Cal.—Jacobs v. Board of Den¬ 
tal Examiners, 209 P, 1006, 189 
Cal. 709. 

Brilling 

Conn.—Jones v. Dental Commission 
of Connecticut, 145 A. 570, 109 
Conn. 73. 


43. Cal.—^Board of Dental Examin¬ 
ers V. Jameson, 149 P.2d 223, 64 
Cal.App.2d 614. 

44. Cal.—^Board of Dental Examin¬ 
ers V. Jameson, supra. 

45. Cal.—^Board of Dental Examin¬ 
ers V, Jameson, supra. 

46. Conn.—State v. Faatz, 76 A. 

295, 88 Conn. 300. 

47. Cal.—Board of Dental Examin¬ 
ers V. Jameson, 149 P.2d 223, 64 
Cal.App.2d 614, 

48. Puerto Rico.—^People v. Fajar¬ 
do, 16 Puerto Rico 760. 

49. Cal.—Jacobs v. Board of Dental 
Examiners, 209 P. 1006, 189 Cal. 
709. 

50. Conn.—State v. Faatz, 76 A. 

295, 83 Conn. 300. 

temporary first-aid relief 

Placing of cotton saturated with 
oil of cloves into tooth cavity with¬ 
out charge as temporary first-aid re¬ 
lief by dental technician held not 
practicing dentistry without license. 
—State V. Medcraft, 9 P.2d 84, 167 
Wash. 274. 

51. N.D.—State v. Ramsey, 154 N. 
W. 731. 31 N.D. 626. 
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SL place where dental operations are performed,®^ 
hut such a statute is construed to apply only to a 
person who in some manner and to some extent, 
directly or indirectly, controls or directs some pro¬ 
fessional service of the kind that dentists are li¬ 
censed to render.53 

False teeth or dentures. As a general rule, the 
taking of an impression, the making of artificial 
teeth therefrom, and the actual fitting or adjust¬ 
ment of such teeth constitute the practice of den¬ 
tistry requiring a license therefor,54 and an tmli- 
. censed dental laboratory or laboratory technician 
may not engage in such practices^ even though a 
licensed dentist has purported to confer the priv¬ 
ilege to do so.56 A dental laboratory or mechanic 
not licensed to practice dentistry may not com¬ 
pete with licensed dentists with respect to the fur¬ 
nishing of dentures ;57 such laboratory or mechan¬ 


§ 10 

ic is permitted to perform mechanical work on inert 
matter only.58 Qn the other hand, an unlicensed 
person may, with certain restrictions,5S manufac¬ 
ture or construct dental plates and appliances from 
casts or models furnished by a licensed dentist^o 
and supply such dentures to licensed dentists.51 Al¬ 
though it has been broadly held that an unlicensed 
person may not engage in the business of supplying 
artificial substitutes for natural teeth to the public 
at large, even though it manufactures dentures 
from impressions made by licensed dentists,5^ under 
the construction placed on some statutes unlicensed 
persons may sell directly to the user dentures man¬ 
ufactured from casts furnished by a licensed den- 
tist,56 where the dentures are also fitted for the 
user by a licensed dentist,64 and, if the statute 
so provides, the sale may be made even without 
a fitting by a licensed dentist.55 In some cases a 


52. N.J.—Taber v. State Board of 
Registration & Examination in 
Dentistry, 59 A.2d 231, 137 N.J. 
Law 161, mandate conformed to 
60 A.2d 290, 137 N.J.Law 392, af¬ 
firmed as modified 63 A.2d 535, 1 
N.J. 343, appeal dismissed 69 S.Ct. 
1172, 337 U.S. 922, 93 L.Ed. 1730. 
Statute held valid 

Mich.—People v. Carroll, 264 N.W. 
861, 274 Mich. 451. 

63. Cal.—^Messner v. Board of Den¬ 
tal Examiners of California, 262 
P. 58, 87 Cal.App. 199. 

48 CJ. p 1078 note 56. 

Implied power 

Power to hire, discharge, and fix 
compensation of employee implies 
power to control work, within terms 
of statute.—Messner v. Board of 
Dental Examiners of California, su¬ 
pra. 

64. Cal.—^Board of Dental Examin¬ 
ers V. Jameson, 149 P.2d 223, 64 
Cal.App,2d 614—Smulson v. Board 
of Dental Examiners, 118 P.2d 483, 
47 Cal,App.2d 584—^Winning v. 
Board of Dental Examiners, 300 
P. 866, 114 CahApp. 658. 

W.Va.—State ex rel. Taylor v. De¬ 
vore, 58 S.E.2d 641. 

48 C.J. p 1077 note 48. 

65. Ill.—Winner v. Kadow, 25 N.E. 
2d 882, 373 Ill. 192. 

N.T.—People V. Gurevich, 75 N.T.S. 
2d 919, 191 Misc. 338, affirmed 81 
N.Y.S.2d 138, 274 App.Div. 767. 
Duplication and repair of dentures 
(1) Unlicensed dental laboratory 
technician duplicating and repair¬ 
ing existing dentures on models 
made from old dentures, without in¬ 
structions or authorization from li¬ 
censed dentists, and delivering prod¬ 
uct directly to customers, was en¬ 
gaged in practice of dentistry con¬ 


trary to statute.—Weill v. State ex 
rel. Gaillard, 34 So.2d 132, 250 Ala. 
328. 

(2) A person, who, by means of 
abrasive, roughened the gum sur¬ 
face of a denture and applied a plas¬ 
tic relining material thereto to 
make plate fit tightly and instructed 
patient as to replacing denture in 
mouth, practiced dentistry within 
meaning of statute requiring a li¬ 
cense to practice dentistry, since he 
thereby repaired the denture with¬ 
in statute setting out operations to 
be regarded as practice of dentistry. 
—State V. Pish wick, 85 N.E.2d 136, 
84 Ohio App. 283. 

56. N.T.—People v. Gurevich, 75 N. 
T.S.2d 919, 191 Misc. 338, affirmed 
81 N.Y.S.2d 13.8, 274 App.Div. 767. 

57. Cal.—Board of Dental Examin¬ 
ers V. Jameson, 149 P.2d 223, 64 
Cal.App.2d 614. 

58. N.Y.—^People v. Gurevich, 75 N. 
Y.S.2d 919, 191 Misc. 338, affirmed 
81 N.Y.S.2d 138, 274 App.Div. 767. 

58. Cal.—^Board of Dental Examin¬ 
ers V. Jameson, 149 P.2d 223, 64 
Cal.App.2d 614. 

Advertisement 

Unlicensed operator of dental lab¬ 
oratory, whose advertisement indi¬ 
cated to public' that he would con¬ 
struct and sell plates and dentures, 
was engaged in practice of dentistry 
within definition of dental practice 
act notwithstanding without such 
advertisement his business is specif¬ 
ically exempted from operation of 
the act.—Board of Dental Examin¬ 
ers V. Jameson, supra. 

68- Ill.—^Winner v. Kadow, 25 N.E. 
2d 882, 373 Ill. 192—People v. A. 
A. A. Dental Laboratories, 47 N.E. 
2d 371, 318 Ill-App. 160. 

61. Okl.—Curtis v. 'State, 147 P.2d 
465, 78 OkhCr. 282. 
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62. Okl.—Curtis v. State, supra— 
Curtis V, Registered Dentists of 
Oklahoma, 143 P.2d 427, 193 Okl. 
233. 

63. Ind.—State ex rel. Kennedy v. 
Lepon, 36 N.E.2d 276, 219 Ind. 1. 

Mode of operation 

Where defendant maintained in 
state a display room in which cus¬ 
tomers selected desired artificial' 
teeth from samples, and customers 
procured impressions of oral cavity 
from licensed dentists, and impres¬ 
sions with customers' orders were 
sent to another state where artificial 
teeth were manufactured, and teeth 
were then delivered by defendant to 
customers who paid defendant and 
dentists, and defendant had no di¬ 
rect physical contact with custom¬ 
ers' mouths, defendant was not en¬ 
gaged in the practice of dentistry 
within statute, providing that any 
person shall be said to be practic¬ 
ing dentistry who advertises that 
he can perform dental operations or 
supplies artificial teeth.—State ex 
rel. Kennedy v. Lepon, supra. 

64. Ill.—Winner v. Kadow, 25 N.E. 
2d 882, 373 Ill. 192. 

“Public” 

Provision of dental practice act 
permitting unlicensed persons to 
make dental plates in accordance 
with impressions taken by licensed 
dentist, provided plates are not of¬ 
fered for sale or delivery to the 
"public”, uses quoted word as mean¬ 
ing persons other than those exam¬ 
ined and fitted by licensed dentists, 
so that sale to a person so exam¬ 
ined and fitted is legal under the act. 
—^People V. A. A. A. Dental Labora¬ 
tories, 47 N.E.2d 371, 318 IlLApp. 
160. 

65- Ind.—State ex rel. Kennedy v. 
Lepon, 36 N.E,2d 276. 219 Ind. 1. 
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distinction has been drawn with respect to who 
has manufactured the denture, and an unlicensed 
person may not furnish and sell directly to the 
user a denture manufactured by another, even 
though a licensed dentist furnished the cast for the 
denture and fitted it. 66 

Using instmmenfs on the teeth of horses is the 
practice of veterinary surgery within the meaning 
of some statutes.®'^ 

f. Treatment of Eyes or Fitting of Glassies 

(1) As constituting practice of medicine 

(2) As constituting practice of optom¬ 

etry 

(1) As Constituting Practice of Medicine 

A person who practices ophthalmology, or who pre¬ 
scribes medicines or gives medical treatment for dis¬ 
eases of the eye, is within the statutes requiring a li¬ 
cense or certificate to practice medicine; but the rule 
is otherwise as to a person who practices optometry. 

A person who practices ophthalmology,68 or who 
prescribes medicines®® or gives medical treatment'^0 
for diseases of the eye, is within the statutes re¬ 
quiring a license or certificate to practice medicine; 
but the rule is otherwise ,as to a person who prac¬ 
tices optometry,or, in other words, a person who 
measures the powers of vision and adapts lenses for 
the correction and aid thereof,who does not 
treat the eye,73 and who, on the finding of a con¬ 


dition affording ground for suspicion of disease, 
advises the patient or customer to consult a physi- 
cian.'^4 Some statutes expressly exempt optome¬ 
trists from the requirement of a license or certifi¬ 
cate for the practice of medicine, as discussed su¬ 
pra § 9. 

(2) As Constituting Practice of Optometry 

Under statutes, which expressly require a license 
OP certificate for the practice of optometry, the scope 
of such practice is the measurement of the refractional 
abnormalities of the eye and the prescription, and some¬ 
times the grinding, of the lenses; and a license is not 
required for the mere sale of spectacles, eyeglasses, or 
lenses as merchandise.. 

Under statutes which expressly require a li¬ 
cense or certificate for the practice of optometry 
a person may be required to obtain a license only 
where he performs such acts or services as are 
within the customary sphere of the practice of 
optometry.75 The legitimate scope of the practice 
of an optometrist, within licensing statutes, is the 
measurement of the refractional abnormalities 
of the eye and the prescription, and sometimes the 
grinding, of the lenses to correct them,'^6 or, as 
otherwise stated, the scientific professional exam¬ 
ination of eyes and vision and the furnishing of 
remedies including lenses for the correction of ab¬ 
normal conditions.'^'^ A statute prohibiting the 
practice of optometry without a license does not 
prohibit the mere sale of spectacles, eyeglasses, or 
lenses as merchandise,*^8 but the shaping and fitting 


66 . Ill.—Basford v. Department of 
Registration and Education, 62 N. 
E.2d 462, 390 Ill. 601. 

67. Pa,—Commonwealth v. Pearce, 
42 Pa.Co. 409. 

48 C.J. p 1078 note 57. 

68 . Mass.—Sachs v. Board of Reg¬ 
istration in Medicine, 15 N.E.2d 
473, 300 Mass. 426. 

48 C.J. p 1078 note 59. 

Professing to treat eyes or fit spec¬ 
tacles see supra subdivision d of 
this section. 

69. Mo.—State v. Blumenthal, 125 
S.W. 1188, 141 Mo.App. 602. 

70. Wis.—^Hawkins v. State, 238 N. 
W. 511, 205 Wis. 620- 

48 C.J. p 1078-note 61. 

2>lrecti]ig exercises 

Conduct of unlicensed person in 
examining eyes of patient and in di¬ 
recting various exercises for eyes 
to cure headaches held to constitute 
treating the sick, within statute pro¬ 
hibiting illegal practice of medicine. 
..-Nickell V. State, 238 N.W. 508, 205 
Wis. 614. 

71. Pa.—Martin v. Baldy, 94 A. 1091, 
249 Pa, 253. 


Reason for rule 

One who practices optometry ex¬ 
clusively is not commonly to be 
treated as practicing medicine, op¬ 
tometry in its origin and nature be¬ 
ing more akin to physical science of 
optics than to science of medicine, 
and its emphasis being on supplying 
physical means to aid bodily powers 
rather than on cure of disease.— 
Sachs v. Board of Registration in 
Medicine, 15 2Sr.E.2d 473, 300 Mass. 
426. 

72- Mass.—Sachs v. Board of Regis¬ 
tration in Medicine, supra. 

48 C.J. p 1078 note 63. 

73. Mass.—Sachs v. Board of Regis¬ 
tration in Medicine, supra. 

74. Pa.—Martin v. Baldy, 94 A. 
1091, 249 Pa. 253. 

75. Mo.—State v. Etzenhouser, 16 
S.W.2d 656, 223 Mo.App. 577. 

48 C.J. P 1078 note 66. 

Person practices optometry, with¬ 
in the meaning of such a statute, 
where, although he does not himself 
manipulate a device for testing the 
power or range of vision of the hu¬ 
man eye, he furnishes the device to 
a customer or patient and either ex¬ 
plains how to operate it or refers to 

842 


printed directions.—State v. Etzen- 
houser, supra. 

76- Ala.—^Hampton v. Brackin’s 
Jewelry & Optical Co., 186 So. 173, 
237 Ala. 212. 

D.C.—^Silver v. Lansburgh & Bro., 
Ill P.2d 518, 72 App.D.C. 77, 128 
A.L.R. 582. 

77- Ind.—State ex rel. Booth v. 
Beck Jewelry Enterprises, 41 N.E. 
2d 622, 220 Ind. 276, 141 A.L.R. 
876. 

78. N.J.—^New Jersey State Board 
of Optometrists v. S. S. Kresge 
Co., 174 A. 353. 113 N.J.Law 287, 
modified on other grounds 181 A. 
152, 115 N.J.Law 495. 

Va.—Ritholz v. Commonwealth, 35 
S.E.2d 210, 184 Va. 339. 

Selection 

The selling of eyeglasses as arti¬ 
cles of merchandise does not con¬ 
stitute the practice of optometry 
within statute requiring a license, 
even though sellers or' their em¬ 
ployees sit at a table and hand eye¬ 
glasses to customers instead of per¬ 
mitting them to select those which 
they will try.—State ex rel. Booth 
V. Beck Jewelry Enterprises, 41 N.E. 
2d 622, 220 Ind. 276, 141 A.L.R. 876. 
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of eyeglasses may constitute the practice of optome¬ 
try within the meaning of some statutes.79 

An optician practicing his trade in accordance 
with the limitations imposed by statute is not en¬ 
gaged in the practice of optometry so as to be re¬ 
quired to hold a license therefor^^ except where he 
illegally holds himself out as engaged in such prac- 
tice.^^ The mere duplication of ophthalmic lenses 
or the duplication or replacement of a frame or 
mounting for such lenses does not constitute the 
practice of optometry within the statute,and 
the mere fact that a statute provides that a per¬ 
son shall be deemed to be practicing optometry if 
he duplicates a lense or replaces or duplicates a 
frame or mounting without a prescription does not 
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make it so unless such duplication or replacement 
constitutes the practice of optometry within the 
statutory definition thereof.S3 

Under the construction given to some statutes, 
an unlicensed person may not engage in the pro¬ 
fession of optometry by employing a person licensed 
or otherwise authorized to practice optometry.34 
Under other statutes, however, a layman may em¬ 
ploy a registered or licensed optometrist to conduct 
or supervise an optometrical or optical department, 
or to render optometrical services, and such employ¬ 
ment does not constitute the unlawful practice of 
optometry ;35 nor does a person by advertising the 
availability of the services of a licensed optometrist 
in his place of business thereby practice optometry 
within a statute making it unlawful to falsely ad- 


79. Pa.—^Rosenthal v. O’Hara, 40 
Pa.Dist. & Co. 568, 50 Dauph.Co. 
125. 

80. N.'C.—^Palmer v. Smith, 51 S.E. 
2d 8, 229 QST.C. 612. 

81. Ohio.—Rowe v. Standard Drug 
Co., 9 N.E.2d 609, 132 Ohio St. 629. 

^Pitting glasses’" 

An optician not authorized to 
practice optometry illegally holds 
himself out as engaged in practice 
of optometry by advertisement that 
he fits glasses, since optician may 
only advertise that he fits frames 
to face by frame bending and “fit¬ 
ting glasses” means fitting them to 
the eyes as well as to the face.— 
Rowe V. Standard Drug Co., supra. 

82. N.C.—Palmer v. Smith, 51 S.E. 
2d 8, 229 N.C. 612. 

IMCeasuremeiLts from broken lens 
Replacement of ophthalmic lens 
by optical mechanic by taking meas¬ 
urements from broken lens and man¬ 
ufacturing new lens from such 
measurements held not practice of 
optometry.—State v. McGrail, 183 
S.B. 686, 117 W.Va. 51. 

83. N.C.—^Palmer v. Smith, 61 S. 
E.2d 8, 229 N.C. 612. 

84. Ark.—^Ritholz v. Arkansas State 
Board of Optometry, 177 S.W.2d 
410, 206 Ark. 671—^Melton v. Car¬ 
ter, 164 S.W.2d 453, 204 Ark. 595. 

Ela.—State Board of Optometry v. 

Gilmore, 3 So.2d 708, 147 Fla. 776. 
S.C.—Ezell v. Ritholz, 198 S.E. 419, 
188 S.C. 39. 

Employment of licensed optometrist 
by corporation see Corporations § 
956 b. 

Optician 

(1) An optician who is not licens¬ 
ed to practice optometry is unlaw¬ 
fully engaged in practice of optome¬ 
try when he employs optometrists 


to do optometrical work in connec¬ 
tion with his business as optician.— 
Rowe V. Standard Drug Co., 9 N.E.2d 
609, 132 Ohio St. 629. 

(2) A firm of opticians who, 
though not registered, filled prescrip¬ 
tions for eyeglasses, employing duly 
registered optometrists and physi¬ 
cians on salary to make free pre¬ 
scriptions, was guilty of practicing 
optometry without license in viola¬ 
tion of statute.—McMurdo v. Getter, 
10 N.E.2d 139, 298 Mass. 363. 

(3) Proprietors of optical store, 
who by advertisements induced cus¬ 
tomers in need of glasses to visit 
store, caused such customers to be 
directed to a doctor who was fur¬ 
nished offices within store and guar¬ 
anteed from fifty dollars to one 
hundred dollars a week, who exam¬ 
ined customer’s eyes, collected a two 
dollar fee, and wrote a prescription 
which was given to an employee 
salesman, were practicing optometry 
within the meaning of optometrical 
act.—Ritholz v. Commonwealth, 35 
S.E.2d 210, 184 Va. 339. 

‘"Engage” 

In statute prohibiting layman 
from engaging in practice of optom¬ 
etry by engaging services of per¬ 
son licensed to practice optometry, 
“engage” is used transitively and 
intransitively, and the inhibition 
means that ineligible persons may 
not embark in business of optom¬ 
etry by hiring qualified persons.—S. 
S. Hollender, Inc., v. Morqus, 23 So. 
2d 89, 156 Fla. 173. 

iriolatioii of statute held not shown 

Where store leased space to op¬ 
ticians and opticians subleased office 
space to physician who prescribed 
lenses, fact that the arrangement 
was advantageous to all parties, 
making it natural that each should 
recommend the other, although 
there was no obligation to do so, 
did not result in violation of statute 
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prohibiting laymen from engaging 
in practice of optometry by engag¬ 
ing services of licensed person.—S. 
S. Hollender, Inc., v. Morqus, supra. 

85. Ga.—Georgia State Board of Ex¬ 
aminers in Optometry v. Fried¬ 
mans* Jewelers, 189 S.E. 238, 183 
Ga. 669. 

Utah.—Golding v. Schubach Optical 
Co., 70 P.2d 871, 93 Utah 32. 

Retail sale of glasses 

(1) Statute providing that it shall 
be unlawful for any person not li¬ 
censed as an optometrist to sell at 
retail any glasses for correction of 
vision in any established place of 
business or elsewhere except under 
supervision of duly licensed optom¬ 
etrist implies that it is lawful for 
a vendor of eyeglasses at retail to 
employ a licensed optometrist to su¬ 
pervise and conduct such sales.— 
Williams v. Mack, 278 N.W. 585, 202 
Minn, 402. 

(2) One not licensed as an optom¬ 
etrist may engage in the business of 
selling eyeglasses at retail, provid¬ 
ed a duly licensed’ optometrist Is 
placed in charge and personally at¬ 
tends to tlie sales.—State v. Good¬ 
man. 288 N.W. 167, 206 Minn. 203. 

Ownership of eye-testing apparatus 
The ownership and possession by 
an unlicensed dealer in eyeglasses 
of eye-testing apparatus for the ex¬ 
clusive use by a duly licensed op¬ 
tometrist employed to conduct the 
business of selling the eyeglasses 
in the manner permitted by statute 
are fairly and properly incident to 
such business and not unlawful not¬ 
withstanding provision of statute 
that any person shall be deemed to 
be practicing optometry within 
meaning of statute who shall have 
in his possession testing appliances 
for the purpose of the measurement 
of the powers of vision.—State v. 
Goodman, supra. 
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vertise or represent one’s self as authorized to prac¬ 
tice optometry.*® 

g. Chiropody 

Engaging in the ordinary work of a chiropodist does 
not constitute, the practice of medicine and surgery with¬ 
in the meaning of a statute making it unlawful to prac¬ 
tice without a license. 

Doing the ordinary work of a chiropodist does 
not constitute the practice of medicine and surgery 
within the meaning of a valid statute making it un¬ 
lawful to practice without a ■license;®'^ but a chi¬ 
ropodist may be amenable to the statute where he 
performs acts which are outside the scope of chi¬ 
ropody and constitute the practice of medicine and 
surgery.®® Where the statute requires a license 
to practice chiropody, it does not constitute such 
practice for a shoe dealer to suggest a remedy for 
purported foot trouble and sell a preparation and 
arch supports,for a shoe salesman, as an aid 
to selling shoes, to take an impression of the cus¬ 
tomer's feet by means of a pedograph, and, at the 
customer's request, to suggest the type of shoe the 
customer needed,90 or for a registered nurse, em¬ 
ployed by a shoe store, to give massage and labora¬ 
tory treatments under the direction of a licensed 
podia trist.91 

h. Obstetrics and Midwifery 

A person practicing obstetrics or midwifery is with¬ 
in a statute requiring a license or certificate for prac¬ 
ticing medicine or surgery. 

A person practicing obstetricsO^ or midwifery^S 
is within a statute requiring a license or certificate 
for practicing medicine or surgery. Under some 
provisions, however, a license is required only of 
persons who desire to practice medicine and sur¬ 
gery and midwifery, inclusive, as component parts 
of their practice,®^ and a person desiring to prac¬ 
tice midwifery alone is not required to pass an ex¬ 
amination and be licensed.95 


i. Sale and Prescription of Patent or Proprie¬ 

tary Medicines 

Although the mere selling of patent medicines by 
one who does not pretend to diagnose or cure disease, 
and determine what remedy is proper, is not practicing 
medicine so as to require a license therefor, the fact 
that an unlicensed person gives his own proprietary 
medicine does not excuse him where he attends and 
prescribes for sick persons and holds himself out as 
competent to prescribe or to treat and cure diseases. 

The mere selling of patent medicines by one who 
does not pretend to diagnose or cure disease, and 
determine what remedy is proper, is not a viola¬ 
tion of a statute forbidding the practice of medicine 
by unlicensed persons,^® and if a person sells medi¬ 
cine, receiving payment therefor, and gives advice 
gratuitously as to the use to be made of it, he is not 
holding himself out as a physician.9'^ However, the 
fact that one gives his own proprietary medicine 
will not protect him where he attends and prescribes 
for sick persons and holds himself out as competent 
to prescribe or to treat and cure diseases.9S The 
discoverer of a medicinal compound contracting to 
furnish the compound for treatment of a specific 
disease for a designated price has been held to be 
a '^person who dispenses for fee or compensation 
medicine or treatment for cure or relief of specific 
disease" within a statute defining the practice of 

medicine.99 

j. Sale of Instruments or Appliances 

A statute requiring a license or certificate for the 
practice of medicine does not apply to persons who mere¬ 
ly advertise, puff, or sell mechanical instruments or de¬ 
vices, although they claim that the use of such instru¬ 
ments or devices wiil cure human ills. 

A statute requiring a license or certificate for 
the practice of medicine does not apply to persons 
who merely advertise, puff, or sell mechanical in¬ 
struments or devices,1 although they claim that the 
use of such instruments or devices will cure human 
ills.2 On the other hand, a person recommending 
the use of a certain electrical device for the cure 
or relief of bodily disease with the intention of 


86. Utah.—Golding v. Schuhach Op¬ 
tical Co., 70 P.2d 871, 93 Utah 32. 

87. Idaho.—State v. Armstrong, 225 
P. 491, 38 Idaho 493, 33 A.L.R- 
835. 

88. Idaho.—State v. Armstrong, su¬ 
pra. 

89. N.J.—State Board of Medical 
Examiners v. Uchin, 156 A. 285, 9 
N.J.Misc. 966. 

90. N.T.—^People V; Br. Scholl’s 
Foot Comfort Shops, 13 N.E.2d 750, 
277 N.T. 151. 

91- N.T.—^People v. Br. Scholl’s 
Foot Comfort Shops, supra. 


92. Mass.—Commonwealth v. Porn, 
82 N.E. 31, 196 Mass. 326, 17 L. 
R.A.,N.S., 94, 13 Ann.Cas. 569. 

N.C.—State v. Welch, 40 S.E. 120, 
129 N.C, 579. 

93. Ill.—^People v. Arendt, 60 HI. 
App. 89. 

Mass.—Sachs v. Board of Registra¬ 
tion in Medicine, 15 N.E.2d 473, 
300 Mass. 426. 

94. Mich.—^People v. Hildy, 286 N. 
W. 819, 289 Mich. 536. 

95- Mich.—People v. Hildy, supra. 
96. Iowa.—State v. Kendig, 110 N. 

W, 463, 133 Iowa 164. 

48 C.J. P 1078 note 75. 

844 


97- Mass.—Commonwealth v. St. 
Pierre, 55 N.E. 482, 175 Mass. 48. 

98. Iowa.—State v. Baker, 235 N. 
W. 313, 212 Iowa 571. 

Pa.—Commonwealth v. Murry, Quar. 

Sess., 67 Montg.Co. 376. 

48 C. J. p 1078 note 76. 

99. Ohio.—^Katsafaros v. Agathakos, 
3 N.B.2d 810» 52 Ohio App. 290. 

1. Ill.—People V. Lehr, 63 N.E. 725, 
196 Ill. 361. 

48 C.J. p 1078 note 77. 


2. Ill.—^People V. Lehr, supra- 
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receiving compensation for such advice thereby 
practices medicine,^ although no particular per¬ 
son is singled out and given such recommendation 
or advice.4 A person is not practicing dentistry 
within the meaning of a statute where, for the 
purpose of selling dental instruments, he instructs 
licensed dentists in their use, and occasionally 
uses them on patients of such dentists without hire, 
and without holding himself out as a dentist.® 

k. Practice under Authorized Practitioner 

Generally, where a person without a license or certifi¬ 
cate performs acts constituting the practice of dentistry, 
medicine, or surgery, he is not relieved from liability 
therefor by the fact that he performs the acts as an 
assistant to, or under the direction and supervision of, 
a duly authorized practitioner. 

Generally, where a person without a license or 
certificate performs acts constituting the practice 
of dentistry, medicine, or surgery, he is not re¬ 
lieved from liability therefor by the fact that he 
performs the acts as an assistant to,® or under 
the direction and supervision of,^ a duly author¬ 
ized practitioner unless he is within an express stat¬ 
utory exemption, as discussed supra § 9. How¬ 
ever, the services of an ordinary nurse performed 
under the direction of a duly qualified surgeon are 
not within the statute;® nor does it constitute the 
practice of medicine for an X-ray specialist to use 
an X-ray machine in giving treatment as advised 


§ 10 

by a duly licensed medical practitioner.® The per¬ 
formance of such duties as are usually and ordinari¬ 
ly performed by internes does not constitute the 
practice of medicine or a representation that the in¬ 
terne is authorized to practice medicine.^® A lay¬ 
man who was merely present at an examination and 
assisted a licensed physician in making a diagno¬ 
sis has been held not guilty of unlawfully practic¬ 
ing medicine.^l 

/. Practice after Eofusal or Revocation of Li¬ 
cense or Certificate 

Generally a person practicing medicine even though 
a license or certificate has been wrongfully refused him, 
or after his license has been revoked, is subject to the 
condemnation of statutes prohibiting the practice of 
medicine without a license. 

While there is some authority to the contrary,^® 
it generally has been held that a person practic¬ 
ing medicine without a license is subject to the con¬ 
demnation of the statutes requiring a license even 
though the medical board has wrongfully or arbi¬ 
trarily refused to issue him a license.^® Likewise, 
under a statute making it penal to practice medicine 
without a certificate, a person whose certificate 
has been revoked is as much without one as a per¬ 
son to whom no certificate has ever been issued 
but under a statute prescribing a penalty for prac¬ 
ticing “without first having procured a certificate/' 


3. tJ.S.—Ghadiali v. Delaware State 
Medical Soc., D.C.Del., 48 P.Supp. 
789. 

SLectures 

A person who offered “Spectro- 
Chrome-Metry*' as a substitute for 
cure of disease would be engaged in 
practice of medicine within statute 
even if he abandoned use of letters 
“M.D.*' and would abandon sale of 
“Spectro-Chrome" appliances, if he 
retained part of sum received for 
lectures and gave to each student a 
**Spectro-Chrome’* and volumes of 
*'Spectro-Chrome-Metry Encyclopae¬ 
dia.*'—Ghadiali v. Delaware State 
Medical Soc., supra. 

4 . Del.—State v. Ghadiali, 176 A. 
315, 6 W.W.Harr. 308. 

5. Ill.—People V. Carr, 114 N.E. 494, 
276 Ill. 329. 

6. Mo.—State v. Young, App., 215 S. 
W. 499. 

Okl,—Gobin v. State, 131 P- 546, 9 
Okl.Cr. 201, 44 L.R.A.N.S,, 1089. 

7. Keb.—State v. Paul, 76 N.W. 861, 
56 Neb. 369. 

48 aJ. p 1079 note 32. 
burnishing results of tests 

Contract whereby layman, con¬ 
ducting "‘health audit" for fee, en¬ 


gaged pathologist to furnish result, 
of urinalyses made for subscribers, 
held void as violation of statutes and 
public policy.—Granger v. Ads on, 250 
N.W. 722, 190 Minn. 23. 

8- Mich.—^In re Carpenter, 162 N.W. 

963, 196 Mich. 561. 

Administration of aneesthetic 

(1) Mere administration of anaes¬ 
thetic by a trained nurse in the pres¬ 
ence, and in accordance with the di¬ 
rections, of a surgeon does not con¬ 
stitute the practice of medicine with¬ 
in the meaning of the statutes. 

Cal.—'Chalmers-Francis v. Nelson, 57 

P.2d 1312, 6 Cal.2d 402. 

Ky.—Prank v. South, 194 S.W. 375, 

175 Ky. 416, Ann.Cas.l918E 682. 

(2) The word “surgeon," as used 
in statute permitting registered 
nurses to give anaesthetics under di¬ 
rection and in immediate presence of 
a licensed surgeon, includes a li¬ 
censed dental surgeon, and authoriz¬ 
es qualified registered nurse to ad¬ 
minister anaesthetics for purpose of 
assisting in any of the operations 
which the dental surgeon is author¬ 
ized to perform.—State v. Borath, 76 
P.2d 767, 51 Ariz. 318, 116 AL.R. 
254, 

9. Or.—^Doumitt v. Diemer, 23 P.2d 

918, 144 Or. 36. 

845 


10. Wis.—Nickley v.’ Skemp, 239 N, 
W. 426, 206 Wis. 265. 

Work under physician’s direction 
A nonlicensed hospital intern who 
worked under direction of licensed 
physicians and who merely carried 
out the orders of such physicians 
and was not responsible for the pol¬ 
icies of the hospital or the manner 
in which patients were diagnosed 
or treated and who charged no fees 
and had no fixed compensation and 
who was in the hospital only to ac¬ 
quire practical experience under the 
direction of the medical staff was 
not “holding himself out as a prac¬ 
titioner" within act dealing with 
practice of medicine without license. 
—^Watson V. Centro Espanol De 
Tampa, 30 So.2d 288, 158 Fla. 796. 

11- Mich.—People v. Hoxzey, 245 N. 
W. 543, 260 Mich. 648. 

12. Idaho.—State v. Cooper, 81 P. 
374, 11 Idaho 219. 

13. Ind.—State ex rel. Indiana State 
Board of Medical Registration and 
Examination v. Cole, 20 N.E.2d 972, 
215 Ind. 562. 

48 C.J. P 1079 note 86. 

114. III.—^People v. Apfelbaum, 95 N. 
1 E. 995, 251 Ill. 18. 
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a conviction cannot be had for engaging in practice 
after the certificate has been revoked.^® 

m. Continuance of Prior Practice 

Unless expressly exempted therefrom, a person is 
subject to the provisions of a statute requiring a license 
or certificate for the practice of medicine or dentistry 
where, after the enactment of the statute, he continues 
a practice previously begun. 

Unless expressly exempted therefrom, as dis¬ 
cussed supra § 9, a person is subject to the pro¬ 
visions of a statute requiring a license or certifi¬ 
cate for the practice of medicine, dentistry, or vet¬ 
erinary medicine and surgery, where, after the 
enactment of the statute, he continues a practice 
previously begun,i® at least where the prior prac¬ 
tice was illegal.i7 

n. Practice without Reward or Compensation 

Most statutes forbidding the practice of medicine or 
dentistry without a license or certificate are, by their 
terms and the construction placed thereon, limited to 
practice for reward or compensation. 

Most statutes forbidding the practice of medicine 
or dentistry without a license or certificate are, 
by their terms and the construction placed thereon, 
limited to practice for reward or compensation,^8 
at least where actual treatment or prescription is 
involved.!^ Under some provisions, however, de¬ 
fining the practice of medicine as among other 
things, the opening of an office for the practice of 
medicine^^ or public announcement of a willingness 
to treat the sick,^! actual treatment and compensa¬ 
tion therefor may be immaterial. A case is within 
the statutes where some remtmeration is received 
for acts constituting practice, even though a sepa¬ 
rate fee is not charged for each service or opera¬ 
tion performed,22 a charge is not made immediately 


after the performance of the service or operation, 
the fee or compensation is paid by a person ofher 
than the patient,^^ the remuneration consists of 
freewill offerings,the practitioner is compensated 
only by a salary,^6 or he receives compensation in¬ 
directly through the medium of a religious cor- 
poration.27 The purpose or intent of receiving 
compensation for medical advice need not be ac¬ 
tually realized or carried out in order to constitute 
the practice of medicine.28 

§11. Right to, and Authority and Duty to 
Issue, License or Certificate 

The granting of a license or certificate to practice 
medicine is an exercise of the police power of the state, 
and the legislature may provide for the granting of li¬ 
censes according to its good will and pleasure. A license 
or certificate may be Issued to a person desiring to prac¬ 
tice any system of treatment. 

The granting of a license or certificate to prac¬ 
tice medicine is an exercise of the police power 
of the state,29 and the legislature may provide for 
the granting of licenses according to its good will 
and pleasure.30 A license or certificate may be 
issued to,9i and application therefor may be made 
by,92 a person desiring to practice any system of 
treatment; and the legislature may properly di¬ 
vide licenses or certificates into two classes, one 
for the practice of medicine in all its branches and 
the other for the treatment of human ailments, 
without the use of drugs and medicines and with¬ 
out operative surgery, by the system or method 
which applicant specifically designates in his ap¬ 
plication as the one he would undertake to prac- 
tice.93 However, under a statute classifying dif¬ 
ferent kinds of drugless healing, providing for the 
issuance of licenses or certificates for each kind 
and also authorizing the issuance of a license or 


15. Cal.—^Ex parte McNulty, 19 P. 
237, 77 Cal. 164, 11 Am.S.R. 257. 

16. Iowa.—^State v. Mosher, 43 N. 
W. 202, 78 Iowa 321. 

48 C-X P 1079 note 90. 

Prior practice as entitling practi¬ 
tioner to license or certificate un¬ 
der express terms of statute see 
infra § 12, 

17. Ill.—Kettles v. People, 77 N.E. 
472, 221 Ill. 221. 

48 C.X p 1079 note 91. 

18. N.J.—Black v. MacMahon, 32 A- 
2d 716, 130 N.XLaw 323, affirmed 
39 A2d 135, 132 N.J.Law 171. 

48 C.J. p 1079 note 95. 

Charges for overhead or incidental 
services 

Where charges are made for one 
or more overhead or incidental serv¬ 
ices in connection with operations 
specifically mentioned in statute de¬ 
fining practice of dentistry, the 


practice of performing such opera¬ 
tions and charging therefor will con¬ 
stitute practice of dentistry within 
meaning of statute.—Rivers v. At¬ 
lanta Southern Rental College, 1 S. 
E.2d 750. 187 Ga. 720. 

19. N.M.—Territory v. Lotspeich, 
94 P. 1025, 14 N.M. 412. 

20. N.M.—Territory v. Lotspeich, 
supra. 

21. N.M.—Territory v. Lotspeich, 
supra. 

22. Wash.—State v. Brown, 79 P. 
638, 37 Wash. 106. 

48 C.X p 1079 note 2. 

23. Wash.—State v. Littooy, 79 P. 

1135, 37 Wash. 693—State v. 

Brown, 79 P. 638, 37 Wash. 106. 

24. Cal.—People v. Keseling, 170 P. 
• 627, 35 CaLApp. 601. 

N.M.—Territory v. Lotspeich, 94 P. 
1025, 14 N.M. 412. 
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25. Tex.—Singh v. State, 146 S.W. 
891, 66 Tex.Cr. 166. 

26. Minn.—State v. Luscher, 196 N. 
W. 914, 157 Minn. 192. 

27. Ala.—^Fealy v. Birmingham, 73 
So. 296, 15 Ala.App. 367. 

28. Del.—State v. Ghadiali, 176 A. 
315, 6 W.W.Harr. 308. 

29. Iowa.—Smith v. State Board of 
Medical Examiners, 117 N.W. 1116, 
140 Iowa 66. 

30. Kan.—Bohl v. Teall, 139 P.2d 
418, 157 Kan. 239. 

31. Ala.—Jackson v. State, 99 So. 
826, 19 Ala.App. 633. 

48 C.X p 1085 note 66. 

82. Ala,—Jackson v. State, 99 So. 

826, 19 Ala.App. 633. 

48 C.J. P 1086 note 67. 

33. Ill.—People v. Witte, 146 N.E. 

178, 315 Ill. 282, 37 A.L.R. 672. 
48 C.J. P 1086 note 68. 
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certificate for any other separate and coordinate 
system of drugless practice, an applicant whose pro¬ 
posed practice falls within one of the specific clas¬ 
sifications is not entitled to the issuance of a li¬ 
cense describing the practice authorized by a name 
of his own choosing,34 even though error may 
have been committed in granting other licenses 
under names not set forth in the statute.35 It 
cannot be said, as a matter of law, that cancers, tu¬ 
mors, malignant growths, and cutaneous diseases 
are not so correlated that the treatment thereof 
cannot be classed as a special branch of medicine 
and surgery within the meaning of a statute pro¬ 
viding for the issuance of a certificate to prac¬ 
tice a special branch of medicine and surgery. 
The right to practice medicine cannot be granted 
to other than an individual, such as to an institu- 
tion,37 or a corporation, as discussed in Corpora¬ 
tions § 956. 

§ 12. —— Qualifications of Applicant and 
Proof Thereof 

a. In general 


b. Education and knowledge 

c. Examination 

d. Prior practice 

e. Good moral character and physical 

condition 

a. In General 

Within constitutional limitations, it is competent for 
the legislature not only to prescribe reasonable qual¬ 
ifications to be possessed by persons who desire to prac¬ 
tice medicine and surgery, or branches thereof, but also 
to provide reasonable means for ascertaining the exist¬ 
ence of such qualifications and to require an applicant 
for a license or certificate to furnish some substantial 
evidence of his qualifications. 

Within constitutional limitations,38 it is compe¬ 
tent for the legislature of a state not only to 
prescribe reasonable qualifications to be possessed 
by persons who desire to practice medicine and 
surgery,39 chiropractics,^^ dentistry,^! obstetrics, 
optometry,^3 or podiatryin the state, but also 
to provide reasonable means for ascertaining the 
existence of such qualifications45 and to require an 
applicant for a license or certificate to furnish some 


34. Wash.'—Wells v. State Board of 
Drugless Examiners, 194 P. 388, 
113 Wash. 341. 

85. Wash.—Wells v. State Board of 
Drugless Examiners, supra. 

36. Cal.—Bohannon v. Board of 
Medical Examiners, 140 P. 1089, 
24 Cal.App. 215. 

37- Iowa.—State v. Baker, 235 N. 
W. 313, 212 Iowa 571. 

38. Texw—Ex parte Halsted, 182 S. 
W.2d 479, 147 Tex.Cr. 453. 

Preference 

The term “schools of medicine,” 
as used in constitutional provision 
that no preference shall be given by 
law to any schools of medicine in 
prescribing qualifications of medical 
practitioners, refers to system, 
means, or method employed or 
schools of thought accepted by prac¬ 
titioner.—^Bx parte Halsted, supra. 

39. U.S.—^New Jersey Chiropractic 
Ass’n V. 'State Bd. of Medical Ex¬ 
aminers of H. J., D.O.N.J., 79 F. 
Supp. 327. 

Cal.—Leo v. Board of Medical Exam¬ 
iners, 97 P.2d 1046, 36- Cal.App.2d 
490. 

Kan.—State ex rel. Beck v. Gleason, 
79 P.2d 911, 148 Kan. 1. 

Md.—Davis v. State, 37 A. 2d 880, 
183 Md. 385. 

Tenn.—^Davis v. Beeler, 207 S."W,2d 
343, 185 Tenn. 638, appeal dis¬ 
missed 68 S.Ct. 745, 333 U.S. 859, 
92 L.Ed. 1138. 

Wash.—State v. Wehinger, 47 P.2d 
35, 182 Wash. 360. 

48 O.J. p 1086 note 64. 


Particular provisions held inapplica¬ 
ble 

Ky.—^Robertson v. Schein, 204 S.W. 

2d 954, 305 Ky. 528. 

Statute held not repealed or super¬ 
seded 

Ariz.—^IMarlar v. Patterson, 135 P,2d 
218, 60 Ariz. 240. 

40. Ala.—^Harris v. State, 109 So. 
291, 215 Ala. 56. 

Statute held invalid 

The chiropractic act is unconsti¬ 
tutional as according a preference 
to chiropractic system of healing 
art by failure to require same edu¬ 
cational qualifications of chiroprac¬ 
tors as are required of medical prac¬ 
titioners by medical practice act or 
to require chiropractors to pass sat¬ 
isfactory examinations on same sub¬ 
jects as all others similarly situat¬ 
ed, and prohibiting licensed medical 
practitioners from employing chiro¬ 
practic system of treating diseases 
and disorders without passing exam¬ 
ination required by chiropractic act. 
—^Ex parte Halsted, 182 S.W.2d 479, 
147 Tex.Cr. 453. 

41. U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 
55 S.Ct. 570, 294 U.S. 608, 79 L. 
Ed. 1086. 

Colo.—^People v. Painless Parker 
Dentist, 275 P. 928, 85 Colo. 304, 
certiorari denied Painless Parker 
Dentist v. People of State of Col¬ 
orado, 50 S.Ct. 25, 280 U.S. 566, 74 
L.Ed. 620. 

N.T.—Cherry v. Board of Regents of 
University of State of New York, 
44 N.E.2d 405, 289 N.T. 148, fol¬ 
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lowed in Rubinstein v. Board of 
Regents of University of State of 
New York, 44 N.E.2d 614, 289 N.T. 
639. 

S.C.—South Carolina State Bd. of 
Dental Examiners v. Breeland, 38 
S.E.2d 644, 208 S.C. 469, 167 A.L. 
R. 221. 

48 C.J. p 1086 note 66. 

Bental hygiene 

Ga.—Lamons v. Yarbrough, 65 S.E. 
2d 551, 206 Ga. 50. 

42. Utah.—Board of Medical Exam¬ 
iners V, Blair, 196 P. 221, 57 Utah 
516. 

43. Iowa.—State v. Kindy Optical 
Co., 248 N.W. 332, 216 Iowa 1157. 

48 C.J. P 1086 note 68. 

Graduate physician 

Statute governing practice of op¬ 
tometry does not contemplate that 
optometrist shall be a graduate 
physician.—Silver v. Lansburgh & 
Bro., Ill P.2d 518, 72 App.D.C. 77, 
128 A.L.R. 582. 

44. Ind.—^Indiana State Board of 
Medical Registration and Exam¬ 
ination V. Suelean, 37 N.E.2d 935, 
219 Ind. 321. 

45. Ind.—^Indiana State Board of 
Medical Registration and Exam¬ 
ination V. Suelean, supra. . 

48 C.J. P 1086 note 69. 

Certificate of qiialification 

It may be a condition to the grant 
of a license that applicant possess a 
certificate of qualification issued by 
a state board. 

U.S.—Ghadiali v. Delaware State 
Medical Soc., D.C.Del., 48 F.Suppw 
789. 
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substantial evidence of his qualifications.^6 Also, 
the legislature may raise the standard of qualifica¬ 
tion from time to time.^7 Only persons comply¬ 
ing with such requirements as to qualifications may 
secure a license or certificate to practice medicine 
or other branch of the healing art.^^ The burden 
of establishing good moral character and other 
professional qualifications of an applicant for a 
license rests on applicant from the time of his ap¬ 
plication until the granting of the license.'^^ 

An applicant shown to possess the required qual¬ 
ifications is entitled to a license on a proper and 
timely application therefor but a person who 
was qualified to receive a license or certificate un¬ 
der a certain statute is not entitled to a license or 
certificate thereunder on an application made after 
its repeal.st A person holding a restricted license 
may acquire the qualifications for an unrestricted 
license precisely as other persons may.®2 


b. Education and Knowledge 

(1) In general 

(2) Graduation or diploma 

(1) In General 

The legislature may make such requirements as will 
qualify all persons treating human ailments thoroughly 
to understand their profession; it may prescribe reason¬ 
able qualifications not only as to medical education! but 
also as to preliminary and general education. 

The legislature may make such requirements as 
will qualify all persons treating human ailments 
thoroughly to understand their profession,*53 it 
may prescribe reasonable qualifications not only 
as to medical education, 5 4= but also as to preliminary 
or general education and, while it may not re¬ 
quire knowledge of a subject which bears no rela¬ 
tion to the practice of medicine,56 it may require 
an applicant for a license to possess knowledge of 
subjects deemed essential to the proper diagnosis 
and treatment of diseases,57 and bearing a rela- 


Ala.—Jackson v. City of Sylacauga, 
144 So. 125, 25 Ala.App. 244. 

46. Ohio.—^Williams v. Scudder, 131 
K.B. 481, 102 Ohio St. 305. 

47. Ill.—People v. Walsh, 178 N.E. 
343. 346 Ill. 52. 

48 C.X p 1086 note 71. 

More aooTirate knowledge of hu¬ 
man system, agencies by which it 
is affected, and remedial properties 
of various substances may demand 
compliance with new conditions as 
prerequisite to license to treat hu¬ 
man ailments.—^People v. Walsh, su¬ 
pra. 

Tha statute repealing prior stat¬ 
ute authorizing licensing of naturo¬ 
path and prohibiting practice of na¬ 
turopathy in state would be treated 
as one imposing additional qualifica¬ 
tions on persons already in practice 
of the profession.—^Davis v, Beeler, 
207 S.W.2d 343, 185 Tenn. 638, ap¬ 
peal dismissed 68 S.Ct. 745, 333 U.S. 
859, 92 L.Bd. 1138. 

48. Ill.—^People ex rel. Trinidad 
Barcelon Afable v. Thompson, 82 
K.E.2d 496, 335 Ill.App. 480. 

Citizenship 

Ill.—^People ex rel. Trinidad Barcel¬ 
on Afable v. Thompson, supra. 
Registration. 

Pact that plaintiff was registered 
under basic science act did not enti¬ 
tle him to a certificate to practice 
medicine and surgery.—^Marlar v, 
Patterson, 135 P.2d 218, 60 Ariz. 240. 

49. Wis.—State ex rel. I>ubin v. 
Wisconsin State Board of Medical 
Examiners, 268 K.W. 116, 222 Wis. 
227. 


Fla.—Tork v. State ex rel. Jones. 

197 So. 766, 144 Pla. 216. 

48 C.J, p 1086 note 72. 

51. Ohio.—State v. State Board of 
Dental Examiners, 1 Ohio N.P.,N’. 

. S., 449. 

52. Ill.—People V. Witte.'*h46’N!S 
178,' 315 Ill. 282, 37 A.L.R. 672. 

53. U.S.—Steinbach v. Metzger, CC. 
A.Pa., 63 P.2d 74—^New Jersey 
Chiropractic Ass’n v. State Bd. of 
Medical Examiners of N. J., D.C. 
Isr.J., 79 P.Supp. 327. 

Pla.—Spencer v. Hunt, 147 So. 282, 
109 Fla. 248. 

Minn.—State v. Mxelke, 277 H.W. 420, 
202 Minn. 114. 

Tex.—Corpus Juris cited in Gerard 
V. Smith. Civ.App., 52 S.W.2d 347, 
351, error refused. 

Wash.—^Ellestad v. Swayze, 130 P.2d 
349, 15 Wash.2d 281. 

48 C.J. p 1087 note 77. 

Drugless practitioners 

Statutes defining educational re¬ 
quirements for practice of system of 
treating human ailments without use 
of drugs or medicine and without 
use of operative surgery and relat¬ 
ing to scope of practice in treating 
human ailments without drugs or 
medicine or operative surgery, in¬ 
cludes not only chiropractors, but 
all others seeking licenses for prac¬ 
ticing treatment of human ailments 
without drugs or medicine, or opera¬ 
tive surgery.—^Walkenhorst v. Kes- 
ler, 67 P.2d 654, 92 Utah 312. 

54. Kan.—State ex rel. Beck v. 
Gleason, 79 P.2d 911, 148 Kan. 1. 

Tex.—Corpus Juris cited ia Gerard 
V. Smith, Civ.App., 52 S.W.2d 347, 
351, error refused. 

48 C.J. p 1087 note 78. 
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The primary purpose of medical 
practice act is to safeguard public 
health by prescribing standards of 
medical and premedical studies.— 
People ex rel. Schutz v, Thompson, 
59 ■N.E.2d 494, 325 Ill.App. 95. 
Nursing 

The statute requiring applicant for 
examination for registration as a 
nurse to be trained as therein pro¬ 
vided in an approved school of nurs¬ 
ing, presided over by nurse regis¬ 
tered in state, is unambiguous, and 
its operation cannot be limited or 
extended by reading into it a man¬ 
date at variance with its expressed 
terms.—Snelson v. Culton, 42 A.2d 
505, 141 Me. 242. 

55. Ill.—^People ex rel. Harmon v. 
Thompson, 63 lSr.E.2d 624, 327 Ill. 
App. 161. 

Tex.—Corpus Juris cited iu Gerard 
V. Smith, Civ.App., 52 S.W.2d 347, 
351, error refused. 

48 C.J. p 1087 note 79. 

Deficiencies 

Graduate of approved college of 
osteopathy, who, by the time of her 
graduation, had made up deficien¬ 
cies in high school credits, was enti¬ 
tled to take examination for a li¬ 
cense to practice notwithstanding at 
the time of her entry into college 
she was deficient in certain high 
school credits.—^People ex rel. Har¬ 
mon V. Thompson, 63 H.E.2d 624, 32T 
IlLApp. 161. 

56. Da.—^Douisiana State Board of 
Medical Examiners v. Fife, 111 So. 
58, 162 Da. 681, affirmed 47 S.CD 
590, 274 U.S. 720, 71 D.Ed. 1324. 

57. Utah.—Walkenhorst v, Kesler, 
67 P.2d 654, 92 Utah 312. 

48 C.J. p 1087 note 81. 


50- Conn.—State ex rel. Markley v. 
Bartlett, 32 A.2d 68, 130 Conn. 88. 
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tion to the practice o£ medicine as a general sci¬ 
ence, even though they may not he used by the 
followers of every school of medicine.^® Likewise, 
the legislature may properly provide that before a 
person may be licensed to practice dentistry he 
shall have had a preliminary education equivalent 
to a four-year high school course, ^0 and a pro¬ 
fessional education in a registered dental school®^ 
or partly in a medical, and partly in a dental, 
school.® 2 

A provision in a reciprocity agreement between 
two states as to issuance of licenses to practice 
medicine, reserving to each state the right to ex¬ 
amine into the preliminary and professional edu¬ 
cation of the applicants, is not to be narrowly con¬ 
strued, but its interpretation must comport with 
reason and common sense.®^ 

(2) Graduation or Diploma 

Statutes providing that an applicant for a license to 
practice medicine or dentistry shall be a graduate of, or 


hold a diploma from, a reputable or approved profession¬ 
al school in order to be eligible for a license or to exami¬ 
nation for a license are generally upheld as valid, even 
though they also require an examination. 

Statutes providing that an applicant for a license 
to practice medicine shall be a graduate of, or hold 
a diploma from, a reputable or approved medical 
school in order to be eligible for a license or to 
examination for a license,or imposing a like re¬ 
quirement of a diploma from a dental college as a 
qualification for a license to practice dentistry,®® are 
generally upheld as valid and constitutional, even 
though they also require an examination;®® but 
particular statutes may be unco-nstitutional because 
of discrimination in favor of the graduates of 
medical schools and against the graduates of schools 
teaching systems of treatment without the use of 
drugs, medicine, or operative surgery.®*^ The leg¬ 
islature may designate approved schools on the ba¬ 
sis of their acceptance by, or conformance to the 
standards of, a state or national association or so¬ 
ciety of practitioners of the profession.®® 


Broad standard of knowledges 

The fact that the standard of 
knowledg-e required by statute of ap¬ 
plicant for license to practice chiro¬ 
practic is broader in scope than 
training which is given in chiroprac¬ 
tic schools is not of itself sufacient 
to invalidate the statute, and it is 
sufficient if requirements have a real 
and substantial relation to the objec¬ 
tive sought, which is the protection 
of public health and welfare.—^Elles- 
tad V. Swayze, 130 P.2d 349, 15 Wash. 
2d 281. 

58. La.—Louisiana State Board of 

Medical Examiners v. Fife, 111 So. 

58, 162 La. 681, affirmed 47 S.Ct. 

690, 274 U.S. 720, 71 L.Ed. 1321. 
Sasic sciences 

(1) Under the basic science act, 
state board of chiropractic exam¬ 
iners could not grant reciprocity and 
issue license for the practice of chi¬ 
ropractic, without being presented 
with certificate from basic science 
board of ability of applicant in the 
basic sciences.—Lindquist v. 'State, 
213 S.W.2d 895, 213 Ark. 903. 

(2) The basic science act is noth¬ 
ing more than a requirement that all 
persons who wish to practice the 
healing arts in the state must first 
establish, to satisfaction of an im¬ 
partial board of examiners, that 
they possess at least a rudimentary 
knowledge of the basic sciences.— 
Marlar v. Patterson, 135 P.2d 218, 60 
Ariz. 240. 

(3) The basic science act does not 
repeal, amend, or modify any pre¬ 
existing law relating to examina¬ 
tion of applicants to practice the 
healing art, but is an additional re¬ 
quirement, and a prerequisite to be 


complied with before taking such 
examination.—Stroud v. Crow, 136 S. 
W.2d 1025, 199 Ark. 814, appeal dis¬ 
missed Crow V. Stroud, 61 S.Ct. 17, 
311 U.S. 607, 85 L.Ed. 385—Marlar 
V. Patterson, 135 P.2d 218, 60 Ariz. 
240. 

59. La.—^Louisiana State Board of 
Medical Examiners v. Fife, 111 So. 
58, 162 La. 681, 686, affirmed 47 S. 
Ct. 690, 274 U.S. 720, 71 L.Ed. 1324. 

48 C.J. p 1087 note 83. 

60. N.T.—^People v. Griswold, 106 
N.E. 929, 213 N.T. 92. L.R.A.1915r> 
538. 

61. N.T.—People v. Griswold, su¬ 
pra. 

62. N.T.—^People v. Griswold, supra. 

63- N.T.—^Application of Bailey, 20 
N.T.S.2d 915, 175 Misc. 458, trans¬ 
ferred. see, 24 N.T.S.2d 539, 261 
App.Div. 64. 

64. Ind.—^Pitzer v. Indiana State 
Board of Medical Registration and 
Examination, 177 N.E. 876, 94 Ind. 
App. 631. 

Ohio.—State ex rel. Analis v. Hunter, 
39 N.E.2d 851, 139 Ohio St. 289. 

48 C.J. p 1087 note 87. 

Diploma from foreign school 

It could not be assumed that legis¬ 
lature intended that section of med¬ 
ical practice act respecting qualifi¬ 
cations of applicants whose applica¬ 
tions for leave to take examination 
for a physician’s certificate are based 
on diplomas issued by approved for¬ 
eign medical schools should be con¬ 
strued in such manner that would 
result in favoring alien applicants 
over American applicants.—^Leo v. 
Board of Medical Examiners, 97 P.2d 
1046, 36 Cal.App.2d 490. 
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65. Fla.—Spencer v. Hunt, 147 So. 

282, 109 Fla. 248. 

48 C.J. P 1087 note 88. 

“Accredited” college 

Legislature enacting statute reg¬ 
ulating practice of dentistry and re¬ 
quiring license applicants to file 
diploma from accredited dental col¬ 
lege, as defined by national associa¬ 
tion of dental examiners, presumably 
knew meaning of '‘accredited” and 
knew what dental colleges had been 
accredited by association.—Spencer 
V. Hunt, supra. 

66- Wash.—State v. State Bd. of 
Dental Examiners, 93 P. 515, 48 
Wash. 291. 

67- Ill.—^People v. Love, 131 N.E. 
809, 298 Ill. 304, 16 A.L.R. 703. 

48 C.J. p 1087 note 90. 

68- Ariz,—State v. Hynds, 148 P.2d 
1000, 61 Ariz. 281. 

Delegation, of power 

The statute providing that a grad¬ 
uate of a regular veterinary school 
of a standard recognized by the 
American Veterinary Medical Asso¬ 
ciation may apply to board of veter¬ 
inarians for examination, does not 
adopt a standard that the associa¬ 
tion can change at will, but adopts 
the standard recognized by the as¬ 
sociation at the time when the stat¬ 
ute was enacted, with the duty fall¬ 
ing on the board to determine wheth¬ 
er the school meets such standard, 
and, therefore, the statute is not un¬ 
constitutional on ground that it is a 
delegation of legislative power to a 
foreign entity operating entirely 
outside the state.—^Allen v. State 
Board of Veterinarians, 52 A.2d 131, 
72 B.I. 372- 
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A statute requiring a diploma is not unconstitu¬ 
tional because it exempts persons engaged in prac¬ 
tice at the time of the passage of the act®^ or who 
have practiced in the state a prescribed number of 
years and, under a statute providing for the 
issuance of a license to such a practitioner on his 
meeting certain prescribed requirements, not in¬ 
cluding the production of a diploma, he cannot be 
required to furnish a diplomaJ^ A diploma may 
also be unnecessary, under some statutes, where ap¬ 
plicant has been licensed in another jurisdiction and 
there has been a fulfillment of prescribed condi- 

tions.'^2 

Under some statutes, both an examination and 
a diploma or graduation may be required,and 
in such case an applicant must, in order to be en¬ 
titled to take the examination, possess a diploma or 


be a graduate of an approved school,or show 
that he is within a statutory exemption.'^^ Not only 
must the scnool or college which granted a diploma 
to applicant be such a legally chartered medical 
institution in good standing as comes within the 
terms and meaning of the particular statute,*^^ but 
applicant must furnish satisfactory proof of that 
fact.'^'^ A diploma is not per se evidence of the 
fact;78 and it is held that the existence of the 
college at the date of the diploma must be proved 
by producing its act of incorporation.'^^ 

Certificate of graduation from high school. Un¬ 
der a statute requiring an applicant for a license to 
practice medicine to furnish a certificate of gradu¬ 
ation from an accredited high school, a certificate 
must comply with the law as to its contents,SO and 
be made by an authorized person,Si before it may 


69. Kan.—State v. Creditor, 24 P. 
346, 44 Kan. 565, 21 Am.S.R. 306. 

70. Nev.—^Ex parte Spinney, 10 Nev. 
323. 

71. La.—State ex rel. Louisiana 
State Dental Soc. v. Louisiana 
State Board of Dentistry, 150- So. 
292, 177 La. 1112. 

48 C.J. P 1088 note 93. 

72. Conn.—State ex rel. Markley v. 
Bartlett, 32 A.2d 58, 130 Conn. 88. 

73. Cal.—Arwine v. Board of Medi¬ 
cal Examiners, 91 P. 319, 151 Cal. 
499, 503. 

48 C.J. p 1088 note 95. 

74. Ohio.—State ex rel. Analis v. 
Hunter, 39 N.E.2d 851, 139 Ohio 
St. 289. 

48 C.J. p 1088 note 96. 

Nursing' 

Where complaint based on public 
oflacials' refusal to permit plaintiff 
to take examination for nurse’s li¬ 
cense did not allege completion by 
plaintiff of course of study in school 
of nursing registered by the depart¬ 
ment of education as provided by 
statute, the refusal to permit the 
taking of the examination was prop¬ 
er, if the statute was valid.—^Neyer- 
lin V. Mangan, 24 ]Nr.T.S.2d 19. 

75. Ky.—^Webster v. State Bd. of 
Health, 113 S.W. 415, 130 Ky. 191. 

76. Cal.—Mann v. Board of Medi¬ 
cal Examiners, 187 P.2d 1, 31 Cal. 
2d 30. 

ISr.J. —^Rothseid v. State Board of 
Medical Examiners, 38 A.2d 444, 
132 N.J.Law 38. 

N.T.—Kopansky v. Regents of Uni¬ 
versity of New York, 11 N.Y.S.2d 
584. 

48 C.J. p 1088 note 98. 

Determination of status of institu¬ 
tion by state board see infra § 13. 


implied repeal 

Licensing statute authorizing ex¬ 
amination of graduates of unrecog¬ 
nized medical colleges was held im¬ 
pliedly repealed by later statute for¬ 
bidding issuance of certificate to any 
one not graduating from college rec¬ 
ognized as maintaining prescribed 
educational standards.—^Pitzer v. 
Indiana State Board of Medical Reg¬ 
istration and Examination, 177 N.E. 
876, 94 Ind.App. 631. 

Nurses’ training school 

Where school, in which applicant 
for admission to examination for 
registration as a nurse had trained, 
was not approved by board of reg¬ 
istration or presided over by a nurse 
registered in state as required by 
statute, board was compelled to re¬ 
fuse to admit applicant to examina¬ 
tion, regardless of school’s standing 
or reason why it had not been ap¬ 
proved.—Snelson v. Culton, 42 A.2d 
505, 141 Me. 242. 
roreigu school 

The statute providing that an ap¬ 
plicant for admission to practice of 
surgery and medicine must produce 
a diploma from a medical institu¬ 
tion in the United States in good 
standing, or a diploma or license 
which conferred the full right to 
practice all branches of medicine or 
surgery in a foreign country, did not 
entitle one who had a diploma from 
an accredited medical school in a 
foreign country but who was not li¬ 
censed to practice in a foreign coun¬ 
try because only citizens of the for¬ 
eign country can be licensed to prac¬ 
tice therein, to take the regular ex¬ 
amination conducted by the state 
medical board for admission to the 
practice of medicine and surgery in 
state.—State ex rel. Analis v. Hunt¬ 
er, 39 lSr.B.2d 851, 139 Ohio St. 289. 

Several schools 

Where relator had studied medi¬ 
cine for three years at an unaccred¬ 
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ited American school and for one 
year at an accredited medical school 
in a foreign country from which he 
received a diploma, but was not li¬ 
censed to practice in the foreign 
country and had not attempted to 
transfer his American credits to ac¬ 
credited American school, relator 
was not entitled to take the regular 
examination for admission to prac¬ 
tice of medicine and surgery.—State 
ex rel. Analis v. Hunter, 49 N.E. 2d 
688, 141 Ohio St. 601. 

!Foiir-year course 

The words 'Tour-year standard 
college course’* within amendment 
of chiropractic act requiring appli¬ 
cants for examination to be gradu¬ 
ates of a chartered chiropractic 
school or college which teaches only 
attendance courses and requires a 
"four-year standard college course'* 
mean a four-year college course of 
nine months each.—^Moore v. Robin¬ 
son, 55 S.E.2d 711, 206 Ga. 27. 
“Class A School” 

Statute limiting applicants for ex¬ 
amination for license to practice op¬ 
tometry to graduates of some class 
A school of optometry was not void 
as being an improper "delegation of 
power" because of failure of statute 
to indicate how such schools should 
be designated.—Melton v. Carter, 164 
S.W.2d 453, 204 Ark. 595. 

77- Mo.—State v. Gregory, 83 Mo. 

123, 53 Am.R. 565. 

48 'C.J. p 1088 note 99. 

78. Ala.-—Hill v. Boddie, 2 Stew. & 

P. 56. 

79. Ga.—^Hunter v. Blount, -27 Ga. 

76. 

80. Mo.—State v. Adcox, 278 S.W, 

990, 312 Mo. 55. 

81. Mo.—State v, Adcox, supra. 
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be accepted. The certificate of graduation is the 
only evidence of premedical education which may 
be received under some statutes.S2 

c. Examination 

(1) In general 

(2) Exemption from examination 
(1) In General 

The legislature has power to make reasonable re¬ 
quirements and regulations as to the examination of ap¬ 
plicants for licenses to practice medicine and surgery or 
limited branches thereof; and it may prescribe who shall 
be eligible to take the examination and the subjects of 
the examination. 

The legislature of a state has power to make rea¬ 
sonable requirements^s and regulations^^ as to the 

examination of applicants for licenses to practice 


§ 12 

medicine and surgery; provide for,^^ authonze,^® 
and require^*^ the examination of persons desir¬ 
ing to engage in the practice of a limited branch 
of medicine; and require an applicant for a license 
to practice dentistry to take an examination,88 
even though he is also required to present a diploma 
from a dental college. 89 The legislature may also 
prescribe who shall be eligible to take an examina¬ 
tion for a license,90 and prescribe the subjects of 
examination of all persons who desire to practice 
medicine, or other branch of the healing art,®^ 
such as chiropractic,92 without limiting the subjects 
to those peculiar to particular treatments which an 
applicant for a license proposes to give.®8 Such a 
statute is not invalid because it fails to fix any 
passing grade for the examination where it em¬ 
powers a board to make rules and regulations with 


82- Mo.—^Horton v. Clark, 293 S.W. j 

362, 316 Mo. 770. | 

48 'C.J. p 1088 note 5. 

I 

83- U.S.—New Jersey Chiropractic 
Ass’n V. State Bd. of Medical Ex¬ 
aminers of N. J., D.C,N.J., 79 F. 
Supp. 327. 

Ill.—^People V. Walsh, 178 N.E. 343, 
346 III, 52—People v. Love, 131 N. 
E. 809, 298 Ill. 304, 16 A.L.R. 703. 
N.T.—Erlanger v. Regents of Uni¬ 
versity of State of New York, 10 
N.Y.S.2d 1013, 256 App.Div. 444. 
Ohio.—^Katsafaros v. Agathakos, 3 
N.E.2d 810, 52 Ohio App. 290. 
Powers and duties of state board as 
to examinations see infra § 13. 

The broad policy underlying stat¬ 
ute,s which direct the holding of ex¬ 
aminations for the purpose of test¬ 
ing the qualifications of persons de¬ 
siring to practice medicine, surgery, 
and other healing arts is that un¬ 
learned and unqualified persons shall 
not be licensed to practice healing 
arts, while persons who are pos¬ 
sessed of the requisite knowledge, 
are qualified, and desire to practice 
shall be licensed to do so.—State 
ex rel. Fleming v. Cohn, 121 P.2d 
954, 12 Wash.2d 415. 

Constitutional inhibition 
The provisions of state medical 
practice act, requiring examinations 
of all persons desiring licenses to 
practice medicine in state, do not 
contravene constitutional inhibition 
of preference or discrimination 
against difterent schools of medi¬ 
cine.—^Ashby V. Board of Medical 
Examiners of Texas, Tex.Civ.App., 
142 S.W.2d 371, error refused. 

84- Ohio.—Williams v. Scudder, 131 
N.E. 481, 102 Ohio St. 305. 

85. Ark.—Stroud v. Crow, 136 S.W. 

2d 1025, 199 Ark. 814. 

48 C.J. p 10^8 note 9. 


Statute held not repealed, amended, 
or modified 

Ark.—Lindquist v. State, 213 S.W. 

2d 895, 213 Ark. 903. 

86- Ohio.—Cox V. State Medical Bd. 
of Ohio, 83 N.E.2d 648, 83 Ohio 
App. 316. 

48 C.J. p 1088 note 10. 

87. Ohio.—^Meeker v. Scudder, 17 
Ohio App. 210, affirmed 140 N.E. 
627, 108 Ohio St. 423. 

Chiropractics 

Ark.—^Lindquist v. State, 213 S.W. 

2d 895, 213 Ark. 903. 

Osteopathy 

Kan.—State ex rel. Wheat v. Moore, 
117 P.2d 598, 154 Kan. 193. 

Podiatry 

Ind.—Indiana State Board of Medi¬ 
cal Registration and Examination 
V. Suelean, 37 N.E.2d 935, 219 Ind. 
321. 

88. Wash.—State v. -State Board of 
Dental Examiners, 93 P. 515, 48 
Wash. 291. 

Dental hygienist 

Ga.—^Lamons v. Yarbrough, 55 S.E. 
2d 551, 206 Ga. 50. 

89. Wash.—State v. State Board of 
Dental Examiners, 93 P. 515, 48 

I Wash. 291. 

90. Cal.—^People v. Keseling, 170 P. 
627, 35 CaLApp. 501. 

Diploma as prerequisite to examina¬ 
tion see supra subdivision b (2) of 
this section. 

Admission in foreign country 

The subdivision of medical prac¬ 
tice act, requiring an applicant 
I whose application for leave to take 
examination for a physician*s cer¬ 
tificate is based on a diploma issued 
by an approved foreign medical 
school to furnish documentary evi¬ 
dence that applicant has been ad¬ 
mitted or licensed to practice in 
country where institution in which 
applicant has pursued his medical 

851 


course is located, was intended to 
apply only to alien applicants,—^Leo 
V. Board of Medical Examiners, 97 
P.2d 1046. 36 Cal.App.2d 490. 

Nursing 

Under statute, no applicant for 
registration as a registered nurse 
can be admitted to examination un¬ 
less she has complied with all con¬ 
ditions therein enumerated.—Snel- 
son V. Culton, 42 A,2d 505, 141 Me. 
242. 

91. Ark.—Stroud v. Crow, 136 S.W. 
2d 1025, 199 Ark. 814, appeal dis¬ 
missed Crow V. Stroud, 61 S.Ct. 
17, 311 U.S. 607, 85 L.Ed. 385. 

Tex.—Hicks v. State, 227 S.W. 302, 
88 Tex.Cr. 438. 

Practice of dental hygiene 

Ga.—^Lamons v. Yarbrough, 55 S.E. 

2d 551, 206 Ga. 50. 

Different range of subjects 

Statute providing for examina¬ 
tions for chiropractors, and in wider 
range of subjects for physicians or 
surgeons, is valid.—^Erdman v. Great 
Northern Life Ins. Co., 235 N.W. 
260, 253 Mich. 579. 

92. Ark.—Stroud v. Crow, 136 S.W. 
2d 1025, 199 Ark. 814. 

Wash.—^Ellestad v. Swayze, 130 P. 
2d 349, 15 Wash.2d 281—State v. 
Wehinger, 47 P.2d 35, 182 Wash. 
360. 

93. Ark.—Stroud v. Crow, 136 S.W. 
2d 1025, 199 Ark. 814, appeal dis¬ 
missed Crow v. Stroud, 61 S.Ct. 
17. 311 U.S. 607, 85 L.Ed. 385. 

Tex.—^Ex parte Halsted, 182 S.W.2d 
479, 147 Tex.Cr. 453. 

Wash.—State v. Wehinger, 47 P.2d 
35, 182 Wash. 360. 

48 C.J. p 1089 note 16. 

Addition of pathology and chem¬ 
istry to list of subjects as one of 
the basic sciences on which appli¬ 
cants to practice chiropractic were 
examinable was held not unreason¬ 
able.—State v- Wehinger, supra. 
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respect to examinations.^^ The qualifications of 
applicants for admission to an examination for a 
license to practice medicine are to be measured only 
by the standards prescribed in the statute, in the 
absence of valid establishment of any other stand¬ 
ards by the board or agency having authority with 
respect thereto.^® 

Failure to pass, and reexamination, A person 
who fails to pass the required examination and 
who does not come within any provision with re¬ 
spect to exemption from the requirement is not 
entitled to a license or certificate to practice.^® 
Where the grade received by an applicant is less 
than the percentage prescribed by statute, he does 
not pass the examination.^7 The number of ex¬ 
aminations that may be taken by an applicant may 
validly be limited,and a statute providing that 
an applicant who fails to make the required grade 
in his first examination shall be entitled to a sec¬ 
ond examination does not give him a right to a 
further examination after he has taken and failed 
to pass two examinations.^® 

(2) Exemption from Examination 

(a) In general 

(b) Persons licensed in another juris¬ 

diction 

(a) In General 

The legislature may authorize the grant of licenses 
to certain persons to practice medicine or particular 
branches thereof without examination as to their qualifi¬ 
cations, but only a person who is within the specified 
class and meets' the specified requirements may claim 
the exemption. 

The legislature may authorize the grant of a li¬ 


cense to certain persons to practice medicine or 
particular branches thereof without examination 
as to their qualifications.^ Accordingly, a statute 
providing for the issuance of a license without 
examination to any graduate of a recognized col¬ 
lege who has passed an examination for admission 
to the medical corps of the army, navy, and pub¬ 
lic health services of the United States is valid 
and a statute recognizing different systems of 
treating human ailments, one of which is the prac¬ 
tice of medicine and surgery in all their branches, 
and providing for separate and distinct examina¬ 
tions and licenses for each, is not unconstitutional 
on the ground that it discriminates against the chi¬ 
ropractor and in favor of the general practitioner 
by allowing the latter to practice chiropractics with¬ 
out examination.® A proviso to the effect that a 
person of a certain class, on meeting certain require¬ 
ments, not including an examination, shall be grant¬ 
ed a license will be construed to exempt from ex¬ 
amination a person who is within the class and 
meets the specified requirements.^ 

Persons engaged in practice prior to date of 
statute. Sometimes a statute relating to the prac¬ 
tice of medicine, dentistry, optometry, osteopathy, 
or veterinary medicine and surgery provides for 
the granting of a license without examination to a 
person who is engaged in the practice of the pro¬ 
fession in question at the time of the passage of 
the acts or has been engaged in it for a prescribed 
period prior thereto.® In order to come within such 
a statute a person must have been actually engaged 
in the practice of the profession in question at 
the prescribed time or for the prescribed period,*^ 
and it has been held that such prior practice must 
have been lawful,® but under some statutes the 


94. Fla.—^Pridgen v. Sweat, 170 So. 
653, 125 Fla, 598. 

95. Ill.—^People ex rel, Schutz v. 
Thompson, 59 N.E.2d 494, 325 Ill. 
App. 95, 

96. Va.—^Miller v. Commonwealth, 
21 S.E.2d 721, 180 Va. 36. 

Return of fee on failure to pass see 
infra § 13. 

97. Wash.—State v. Department of 
Licenses, 226 P. 275, 130 Wash. 82. 

98. Wash.—State v. Charrier, 276 
F. 878, 151 Wash, 654. 

99. Wash.—State v, Charrier, su¬ 
pra. 

48 C.J. p 1089 note 19. 

1. Colo.—Bebber v. Fisher, 102 P. 

2d 741. 106 Colo. 197. 

Ind.—^Indiana State Board of Med¬ 
ical Registration and Examination 
V. (Suelean, 37 ]Nr.E.2d 935, 219 Ind. 
321. 


2- Ill.—People V. Walder, 148 N.E. 
287, 317 Ill. 524. 

3- Utah.—State v. Waldram, 231 P. 
431, 64 Utah 406. 

4. N.J.—Kinlin v. State Bd. of Med¬ 
ical Examiners, 127 A. 622, 101 N. 
J.La'w 221. 

48 C.J, p 1089 note 21. 

5. Minn.—State v. Broden, 232 K. 
W. 517, 181 Minn. 341. 

48 C.J. p 1089 note 22. 

Practice under valid license 

(1) Legislature, in requiring ex¬ 
amination for licenses under medi¬ 
cal practice act, may exempt those 
already practicing under valid li¬ 
censes. 

Ill.—People V. Walsh, 178 N.E. 343, 
346 Ill. 53. 

La.—State ex rel. Louisiana State 
Dental Soc. v. Louisiana State 
Board of Dentistry, 150 So. 292, 
177 La. 1112. 


<2) One permitted to pursue call¬ 
ing of veterinary surgery and medi¬ 
cine without examination was held 
"‘license holder/' and, hence, within 
exception of examination statute.—- 
Staniforth v. State, 170 N.E. 578, 34 
Ohio App. 239. 

6. Ry.—Doller v. Reid, 214 S.W.2d 
584, 308 Ky. 348. 

Miss.—Mississippi State Board of 
Veterinary Examiners v. Watkins, 
40 So.2d 153, 206 Miss. 330. 

48 C.J. p 1089 note 23, 

Prior practice, and proof thereof, as 
qualification for license or certifi¬ 
cate generally see infra subdivi¬ 
sion d of this section. 

7. Ind.—^Indiana State Board of 
Medical Registration and Exam¬ 
ination V. Pickard, 177 N.E, 870, 
93 Ind.App. 171. 

48 C.J. p 1089 note 24. 

8. Minn.—State ex rel. Shenk v. 
State Board of Examiners in Ba- 
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lawfulness of the prior practice is immaterial.9 
Where in addition to prior practice it is re¬ 
quired that applicant must have graduated from a 
school or college teaching the system or method of 
healing sought to he practiced, applicant must have 
graduated, prior to the critical date fixed by the 
statute,from a school meeting the requirements 
or rules of the board of examiners.!! Some,!^ 
but not other,!3 statutes of this nature are limited 
to residents of the state. 

Time for application. Where a statute limits the 
time for applying for a license or certificate with¬ 
out examination, an application must be made with¬ 
in the time fixed in order to exempt the applicant 
from examination ;!4 but the statute will not be 
given a strict construction where such construction 
would call for the making of application before 
the time fixed by law for the organization and first 
meeting of the board of examiners.!^ 

The discontinuance of practice for a number of 


§ 12 

years while engaging in another business and the 
failure to pay annual statutory fees does not con¬ 
stitute an abandonment of the right to reenter the 
profession without examination, where the board 
of examiners has not revoked the license on no¬ 
tice for failure to pay fees as prescribed by stat¬ 
ute.!® 

(b) Persons Licensed in Another Jurisdiction 

Under statutes which provide, subject to certain con¬ 
ditions, for the granting of a license without examina¬ 
tion to a person who has been licensed in another juris¬ 
diction, a license may and should be granted when and 
only when there is ^ fulfillment of the prescribed condi¬ 
tions. 

Some statutes provide, subj'ect to certain condi¬ 
tions, for the granting of a license without exam¬ 
ination to a person who has been licensed in an¬ 
other jurisdiction,*!'^ and a license may and should 
be granted without examination under such stat¬ 
utes when and only when there is a fulfillment of 
the prescribed conditions,!® such as the existence 


sic Sciences, 250 N.W. 353, 189 , 
Minn. 1. 

48 C.J. p 1089 note 25. ! 

9. Miss.—Mississippi State Board 
of Veterinary Examiners v. Wat¬ 
kins, 40 So.2d 153, 206 Miss, 330. 

10. Ind.—Indiana State Board of 
Medical Registration and Exam¬ 
ination V. Pickard, 177 N.E. 870, 
93 Ind.App. 171. 

11. Ind.—^Davis v. State Board of 
Medical Registration and Exam¬ 
ination, 5 N.B.2d 125, 103 Ind.App. 
88 . 

12. N.Y.—^Daley v. Byrne, 295 N.T. 
S. 452, 250 App.Div. 666. 

N.C.—Vineberg v. Day, 67 .S.B. 760, 
152 N.C. 355. 

13. N.H.—Pffefferkorn v. Lewis, 119 
A. 368, 80 N.H. 518. 

14. TT.S.—^Lindsey v. Allen, Mass., 
269 P. 656, appeal dismissed 42 S. 
Ct. 462, 258 U.S. 613, 66 L.Ed. 791. 

Okl.—Meads v. Human, 202 P. 797, 
84 Okl. 82. 

15- Pa.—In re Osteopathic License, 
37 Pa.'Co. 218. 

16. N.C.—^Mann v. North Carolina 
State Board of Examiners in Op¬ 
tometry, 175 S.E. 281, 206 N.C. 853, 

17. N.T.—^Erlanger v. Regents of 
University of State of New York, 
10 N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of New York, 22 
N.E.2d 178, 281 N.Y. 627—In re 
De Luca, 6 N.Y.S.2d 742, 168 Misc. 
841, aflirmed Application of De 
Luca. 8 N.Y.S.2d 763, 256 App.Div. 
859. 

The purpose of statute authoriz¬ 
ing board to indorse foreign medical 

license was to take care of those 

70 C. J.S.—48 


cases in which applicant is unable 
to meet letter of requirements of 
statute governing admission to pro¬ 
fession, but possesses essentially 
the same or equivalent qualifica¬ 
tions necessary for a license.—^Ap¬ 
plication of Bailey, 24 N.Y.S.2d 539, 
261 App.Div. 64—Erlanger v. Re¬ 
gents of University of State of New 
York, 10 N.Y.S.2d 1013, 256 App.Div. 
444, aflirmed Levi v. Regents of Uni¬ 
versity of State of New York, 22 
N.E.2d 178, 281 N.Y. 627. 

18. N.Y.—Marburg v. Cole, 36 N.E. 
2d 113, 286 N.Y. 202, 136 A.L.R. 
734—In re De Luca, 6 N.Y.S.2d 
742, 168 Misc. 841, aflirmed Ap¬ 
plication of De Luca, 8 N,Y.S.2d 
763, 256 App.Div. 859. 

Pa.—Cohen v. Ade, Com.Pl., 48 
Dauph.Co, 152. 

Legal qualification 

(1) In order to be “legally quali¬ 
fied" within statute authorizing 
state board of medical examiners 
to license as physicians without ex¬ 
amination persons legally qualified 
to treat human ailments or practice 
medicine in any state or country 
whose requirements board deems 
equal to those of the first state, one 
must have at least substantive and 
practical right to practice medicine 
in another state or country, as well 
as professional attainments, and 
equivalence of professional stand¬ 
ards is insufficient.—Goldsmith v. 
Kingsford, 32 A.2d 810, 92 N.H. 442. 

■ (2) A physician, having no right 
to practice medicine in foreign coun¬ 
try, wherein he obtained medical 
degree, because he was not citizen 
of such, country, as required by law 
thereof, in absence of treaty es¬ 
tablishing such right between Unit- 
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ed States and such country, was not 
“legally qualified" to practice medi¬ 
cine therein, as required by statute 
to entitle him to issuance of license 
to practice in state without having 
passed examination.—Goldsmith v. 
Kingsford, supra. 

Limited power 

The power of the board to indorse 
foreign medical license is a limited 
power which is remedial in its na¬ 
ture, and must be exercised by re¬ 
gents with due regard to statutes 
regulating practice of medicine, and 
board must be clearly satisfied 
that applicant has substantially 
met all legislative requirements.— 
Application of Bailey, 24 N.Y.S.2d 
539, 261 App.Div, 64—^Erlanger v. 

Regents of University of State of 
New York, 10 N.Y.S.2d 1013, 256 
App.Div. 444, affirmed Levi v. Re¬ 
gents of University of State of New 
York, 22 N.E.2d 178, 281 N.Y. 627. 
Absence of statutory qualifications 

Nonresident osteopaths, without 
statutory qualifications for reciproc¬ 
ity licenses, cannot complain of ac¬ 
tion of state board of medical ex¬ 
aminers in granting such licenses to 
some nonresident allopaths, pos¬ 
sessing different qualifications, with¬ 
out examination.—^Ashby v. Board of 
Medical Examiners of Texas, Tex. 
Giv.App., 142 S.W.2d 371, error re¬ 
fused. 

Time for application 

Provisions of law for filing of ap¬ 
plications for licenses to practice 
nursing without examination before 
a certain date refer solely to expira¬ 
tion date for filing or receiving of 
original applications, and do not re¬ 
quire that further evidence be fur¬ 
nished and deficiencies made up be- 
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o£ requirements in the jurisdiction wherein the 
first license was granted, which are at least equal 
or equivalent to those obtaining in the jurisdic¬ 
tion wherein it is sought to procure the second 
license,!® proof of the merit of applicant,^0 and 
practice by applicant in the jurisdiction of his resi¬ 
dence for a prescribed period immediately prior 
to the date of his application,21 It may also be 
required of an applicant seeking recognition of the 
license granted in another state that he must have 


graduated from an approved school ;22 but, under 
some provisions, it is immaterial that applicant pos¬ 
sesses a diploma from a school not on the approved 
list of the state in which the foreign license is 
sought to be recognized,23 

Under the construction placed on a few statutes, 
the indorsement, without examination of applicant, 
of a license issued in another jurisdiction is discre¬ 
tionary,2^ and the board is not obliged to accept at 
its face value the certificate of good standing is- 


fore such date.—^Burbridge v. Man- 
gan, 18 N.Y.S.2d 608, 173 Misc. 233. 

19. Ga.—^Moore v. Robinson, 55 S.E. 
2d 711, 206 Ga. 27. 

N.J.—Cooper v. State Board of Vet¬ 
erinary Medical Examiners, 175 A. 
207, 114 N.J.Law 10, affirmed 178 
A. 748, 115 N.J.L.aw 115. 

N.y.—Guidotti V. Mangan, 55 N.T.S. 
2d 11, 269 App.Div. 797—^Applica¬ 
tion of Bailey, 24 N.Y.S.2d 539, 
261 App.Div. 64—Kopansky v. Re¬ 
gents of University of New York, 
11 N.Y.S.2d 584. 

S-C.—Lake v. Mercer, 58 S.E.2d 336, 
216 S.C. 391. 

Utah.—-Call v. Billings, 140 P.2d 640, 
104 Utah 429. 

48 C.J. P 1089 note 30. 

Burden of proof 

An applicant seeking indorsement 
of foreign medical license by board 
has burden of proving that he grad¬ 
uated from institutions substantial¬ 
ly the equivalent of the local 
schools, and that requirements for 
his license were substantially the 
same as in state.—^Application of 
Bailey, 24 N.Y.S.2d 539, 261 App.Div. 
64—Erlanger v. Regents of Uni¬ 
versity of State of New York, 10 N. 
Y.S.2d 1013, 256 App.Div. 444, af¬ 
firmed Levi V. Regents of University 
of State of New York, 22 N.E.2d 178, 
281 N.Y. 627. 

Original license issued without ex¬ 
amination 

Where applicant held Indiana 
veterinary license issued without 
examination because he had been 
practicing there since 1902, and it 
did not appear that Indiana require¬ 
ments in 1902 were substantially 
same as present New Jersey re¬ 
quirements, and applicant held diplo¬ 
ma of Canadian correspondence 
school not approved by New Jersey 
board, applicant could not compel 
issuance of New Jersey veterinary 
license without examination.—Coop¬ 
er V. State Board of Veterinary Med¬ 
ical Examiners,. 175 A. 207, 114 N.J. 
Law 10, affirmed 178 A. 748, 115 N. 
J.Law 116. 

Similarity of examination 

(1) Under statutes requiring a 
certificate to practice medicine to be 
obtained by examination in specified 
subjects with qualifying require-. 


ments as to citizenship, residence, 
character, education, and a diploma 
or by acceptance of another state’s 
license, qualifications for taking the 
examination are separate from the 
examination and lack of a diploma 
requirement in such other state does 
not render their examinations not 
'*of the same kind” as the examina¬ 
tion of the first state precluding ac¬ 
ceptance of such other state’s li¬ 
censes in lieu of examination.— 
State ex rel. Markley v. Bartlett, 32 
A.2d 58, 130 Conn. 88. 

(2) Question whether seven sub¬ 
jects, on which applicants for licens¬ 
es to practice medicine as allopaths 
in another state, are required to be 
examined, substantially cover twelve 
subjects, on which applicants for 
such licenses to practice medicine 
in state where foreign license is 
sought to be accorded recognition 
must be examined, so as to entitle 
allopaths to reciprocity licenses, is 
within discretion of state board of 
medical examiners.—Ashby v. Board 
of Medical Examiners of Texas, 
Tex.Civ.App., 142 S.W.2d 371, error 
refused, 

Ziimited license 

Nonresident osteopaths, holding 
only limited licenses to practice os¬ 
teopathy in state of their residence, 
are not entitled to reciprocity licens¬ 
es to practice medicine in another 
state.—^Ashby v. Board of Medical 
Examiners of Texas, supra. 

20. N.Y.—Erlanger v. Regents of 
University of State of New York, 
10 N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of New York, 22 
N.E.2d 178, 281 N.Y. 627. 

Position of ‘^eminence and author¬ 
ity” 

N.Y.—Marburg v. Cole, 26 N.Y.S.2d 
77, 261 App.Div. 324, reversed on 
other grounds 36 N.E.2d 113, 286 
N.Y. 202, 136 A.L.R. 734—Applica¬ 
tion of Bailey, 24 N.Y.S.2d 539, 261 
App.Div. 64. 

21. D.C.—^U, S. V. Custis, 41 App. 
D.C. 24. 

22. N.J.—Rothseid v. State Board 
of Medical Examiners, 38 A.2d 444, 
132 N.J.Law 38—Ruffu v. Board of 
Medical Examiners, 163 A, 16, 10 
N.J.Misc. 1209. 
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Amendment held not retroactive 
The amendatory statute requiring 
a candidate to have a diploma to ob¬ 
tain a certificate to practice medi¬ 
cine on another state’s license in 
lieu of the Connecticut examination 
is not “retroactive”, and, hence, 
where applicant’s rights to a certifi¬ 
cate on a license issued in another 
state were acquired under the 
amended statute requiring no diplo¬ 
ma, plaintiff's rights remained un¬ 
affected by the amendatory statute. 
—State ex rel. Markley v. Bartlett, 
32 A.2d 58, 130 Conn. 88. 

23. Conn.—State ex rel. Markley v. 
Bartlett, supra. 

24. Del.—State ex rel. Foulger v. 
Layton, 194 A. 886, S W.W.Harr. 
556. 

Ga.—Moore v. Robinson, 55 S.B.2d 
711, 206 Ga. 27. 

N.J.—Ruffu V. Board of Medical Ex¬ 
aminers, 163 A, 15, 10 N.J.Misc. 
1209. 

N.Y.—^Application of Bailey, 24 N. 
Y.S.2d 539, 261 App.Div. 64—In re 
De Luca, 6 N.Y.S.2d 742, 168 Misc, 
841, affirmed Application of De 
Luca, 8 N.Y.S.2d 763, 256 App.Div. 
859. 

S.C.—^Ex parte Hollis, 64 S.E. 232, 82 
S.C. 230. 

Wide discretion 

Cal.—^Herzig v. Board of Medical 
Examiners of State of California, 
26 P.2d 513, 135 Cal.App. 41. 

N.Y.—Marburg v. Cole, 36 N.E.2d 113, 
286 N.Y. 202, 136 A.L.R. 734. 
Comity 

Power vested in state board of 
health to admit without examina¬ 
tion, under its regulations, physi¬ 
cians of states that extend like priv¬ 
ileges to physicians of the first state 
is but legislative declaration of com¬ 
ity, and its exercise lies within dis¬ 
cretion of board.—State ex rel. 
Walker v. -State Board of Health, 
Mo., 61 S.W.2d 925. 

Discretion held properly exercised 
(1) In general. 

Cal.—^Herzig v. Board of Medical Ex¬ 
aminers of State of California, 26 
P.2d 613, 135 Cal.App. 41, 

Mo.—State ex rel. Walker v. State 
Board of Health, 61 S.W.2d 925. 
N.J.—Rothseid v. State Board of 
Medical Examiners, 38 A.2d 444, 
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sued to applicant by the foreign state but may go 
behind such certificate under other provisions, 
however, the board has no discretion to deny the 

application.26 

d. Prior Practice 

A person having an established practice as a physi¬ 
cian or dentist is not ipso facto exempt from complying 
with legislation prescribing a reasonable standard of 
qualification; but some statutes expressly provide for 
the granting of a license to a person who was engaged in 
practice at or before the date of the passage of the act 
or some other specified date. 

A person having an established practice as a phy¬ 
sician or dentist is not ipso facto exempt from com¬ 
plying with legislation prescribing a reasonable 
standard of qualification he may be required to 
conform to the same standard of qualification as 
a person contemplating practicing.^S Some stat¬ 
utes, however, expressly provide for the granting 
of a license to a person who was engaged in prac¬ 
tice at or before a specified date.29 Practice of 
such a character,30 and at or for such a time,31 
together with such proof thereof,32 as is prescribed 
by the statute, is necessary and sufficient to entitle 
a person to a license or certificate under such a 


provision. Where proofs are filed within the time 
limited by statute, defects therein may be corrected 
by other proofs filed after the expiration of the 
statutory period.33 

e. Good Moral Character and Physical Condi¬ 
tion 

The legislature may require, as a condition of the 
right to practice the profession, that an applicant shall 
be possessed of the qualifications of honor and a good 
moral character, and that he meet certain standards with 
respect to health and physical condition. 

The legislature has the same power to require, as 
a condition of the right to practice the profession, 
that an applicant shall be possessed of the qualifi¬ 
cations of honor and a good moral character, as 
it has to require that he shall be learned in the pro¬ 
fession ;34 and it is competent for it to provide 
that a person who has committed a crime of moral 
turpitude should not be permitted to practice med¬ 
icine or surgery.35 Accordingly, when so required 
by statute, satisfactory proof of his good moral 
character must be produced by an applicant to 
entitle him to a license or certificate.36 Some stat¬ 
utes requiring such proof apply to every applicant,37 
including an applicant for a reciprocity certifi- 


132 N.J.Law 38—^RufCu v. Board of 
Medical Examiners, 163 A. 15, 10 
N.J.Misc. 1209. 

N.Y.—Marburg v. Cole, 36 N.B.2d 
113, 286 ISr.Y. 202, 136 A.L.R. 734— 
Guidotti V. Mangan, 55 ]Sr.Y.S.2d 
11, 269 App.Div. 797—^Application 
of Bailey. 24 N.Y.S.2d 539, 261 
App.Div. 64—^Erlanger v. Regents 
of University of State of New 
York, 10 N.Y.S.2d 1013, 256 App. 
Div. 444, affirmed Levi v. Regents 
of University of State of New 
York, 22 N.E.2d 178, 281 N.Y. 627 
—People V. McKelway, 148 N.Y.S. 
818, 163 App.Div. 286. 

(2) The fact that state granted 
licenses without examination to four 
physicians licensed in a certain for¬ 
eign state did not show that board 
acted arbitrarily in rejecting appli¬ 
cation for license without examina¬ 
tion by fifth physician.—State ex rel. 
Walker v. State Board of Health, 
Mo., 61 S.W.2d 925. 

(3) In view of provisions of law 
permitting nonresidents to be ad¬ 
mitted to practice of medicine on 
evidence of five years" practice un¬ 
der foreign license granted on sub¬ 
stantially the same requirements as 
in state, the commissioner of edu¬ 
cation and board of regents did not 
act arbitrarily in adopting a stand¬ 
ard of unique and outstanding serv¬ 
ice as the basis for admitting to 
practice nonresident physicians who 
have reached a position of conceded 
eminence in their profession.—^Mar¬ 


burg V. Cole, 36 N.E.2d 113, 286 N.Y. 
202, 136 A.L.R. 734. 

25. Utah.—Call v. Billings. 140 P.2d 
640, 104 Utah 429. 

26. Conn.—State ex rel. Markley v. 
Bartlett, 32 A.2d 58. 130 Conn. 88. 

27. Ohio.—State v. Gravett, 62 N.E. 
325, 65 Ohio St, 289, 87 Am.S.R. 
605, 55 L.R.A, 791. 

48 C.J. p 1086 note 75. 

28. Ohio.—State v. Gravett, supra. 
48 C.J. p 1086 note 76. 

29. Utah—State v. Utah State Bd. 
of Examiners in Optometry, 108 
P. 347, 37 Utah 339. 

Exemption of prior practitioner 
from requirement of: 

Diploma see supra subdivision b 
(2) of this section. 

Examination see supra subdivision 
c (2) (a) of this section. 

30i Wash.—^In re Harold, 109 P. 

1043, 59 Wash. 322. 

48 C.J. p 1090 note 38. 

31. N.H.—^Hart v. Folsom, 47 A. 
603, 70 N.H. 213. 

32. S.C.—^Ex parte Oliver, 134 S.B. 
657, followed in Gregory v. Mcln- 
nis, 134 .S-E. 527, 140 S.C. 52. 
Svidence failed to establish that 

plaintifC had been issued a certificate 
to practice medicine and surgery in 
1907 by territorial medical board, so 
as to be entitled to continue his 
practice after 'statehood, where law 
as it existed in 1907 required one to 
have a diploma from a medical col¬ 
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lege in order to secure a certificate 
and plaintiff admitted that he had 
no diploma.—^Marlar v. Patterson, 
135 P.2d 218, 60 Ariz. 240. 

33. Mich.—Jennings v. State Veter¬ 
inary Board, 120 N.W. 785, 156 
Mich. 417. 

34. Cal.—^Puller v. Board of Medi¬ 
cal Examiners, 69 P.2d 171, 14 Cal. 
App.2d 734. 

Fla,—^Page v. Watson, 192 So. 205, 
140 Fla. 536, 126 A.L.R. 249. 

N.J.—Schireson v. State Board of 
Medical Examiners of New Jer¬ 
sey, 28 A.2d 879, 129 N.J.Law 203, 
reversed on other grounds 33 A. 
2d 911, 130 N.J.Law 570. 

S.C.—South Carolina State Bd. of 
Dental Examiners v, Breeland, 38 
S.E.2d 644, 208 S.C. 469, 167 A.L. 
R. 221. 

48 C.J. p 1090 note 45. 

Immoral or dishonorable conduct as 
ground for: 

Refusal of license by board see in¬ 
fra § 13. 

Revocation of license see infra § 
17. 

35. N.J.—Schireson v. State Board 
of Medical Examiners of New Jer¬ 
sey, 28 A.2d 879, 129 N.J.Law 203, 
reversed 33 A.2d 911, 130 N.J.Law 
670. 

36. Pa.—^Hoefner's Case, 36 Pa.Co. 
443. 

37. Cal.—^Fernel v. State Board of 
Medical Examiners, 267 P. 561, 91 
Cal.App. 712. 
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cate;38 but other statutes are construed not to ap¬ 
ply to a certain class of applicants.39 The moral 
character required of a physician by such statutes 
covers a broader sphere of conduct than that relat¬ 
ing specifically to his profession.^O 

Physical condition. An applicant for a license 
may be required to meet certain standards with re¬ 
spect to health and physical condition.^! 

§ 13. - Boards or OfiEicers 

a. In general 

b. Membership and organization of 

board 

c. Authority, powers, and duties 

d. Judicial review of decisions 

a. In General 

The legislature may vest in an officer, board, or de¬ 
partment authority and duty to supervise the licensing of 
the practice of medicine, dentistry, or other healing art, 
to ascertain and determine the qualifications of appli¬ 
cants for licenses or certificates to practice, and to grant 
such licenses or certificates to applicants found to be 
qualified. 

The legislature of a state has power to vest in 


an officer, board, or department authority and duty 
to supervise the licensing of the practice of medi¬ 
cine, dentistry, or other healing art, to ascertain 
and determine, by examination or otherwise, the 
qualifications of applicants for licenses or certifi¬ 
cates to practice medicine or a branch thereof in 
the state ;43 to grant licenses or certificates to ap¬ 
plicants found to be qualified and, on proper 
grounds, and after the taking of proper proceed¬ 
ings, to revoke a license or certificate, as discussed 
infra § 16, For this purpose, the legislature may 
create a state board of medical examiners^^ and 
fix its powers and duties.^® Likewise, the legisla¬ 
ture may vest in an officer or board authority to 
determine whether applicants for licenses or cer¬ 
tificates to practice dentistry in the state possess 
the required qualifications;^'^ and it may either pre¬ 
scribe a test and authorize the board to conduct 
an examination,^^ or it may, without stating the 
scope and character of the examination, authorize 
the board to determine the subjects of examina- 
tion^9 and the necessary extent of knowledge of 
each subject.50 A statute authorizing a board to 
examine prospective licensees on subjects taught 


38- Oal,—Fernel v. State Board of 
Medical Examiners, supra. 

39. N.J.—^Kinlin v. State Board of 
Medical Examiners, 127 A. 622, 
101 N.J.Law 221. 

48 C.X p 1090 note 49. 

40- Cal.—^Pernel v. State Board of 
Medical Examiners, 267 F. 561, 91 
CaLApp. 712. 

41. CaL—Hunt v. State Bd. of 
Chiropractic Examiners, 196 P.2d 
77. 87 Cal,App.2d 98. 

42- U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 
56 S-Ct. 570, 294 U.S. 608, 79 L.Ed. 
1086—^New Jersey Chiropractic 
Ass’n V. State Board of Medical 
Examiners of N. J., D*C.N.J.. 79 
P.Supp. 327—^Ritholz v. Indiana 
iState Board of Registration and 
Examination in Optometry. D.C. 
Ind., 45 F.Supp. 423. 

Isr.T.—Cherry v. Board of Regents 
of University of State of New 
York, 44 N.E.2d 405, 239 N.Y. 148, 
followed in Rubinstein v. Board 
of Regents of University of State 
of New York, 44 N.E.2d 614, 289 N. 
Y. 639. 

Statute held not void 

The act -creating state board of 
medical examiners is not unconsti¬ 
tutional and void as indefinite, un¬ 
workable, and so vague and conflict¬ 
ing in its terms as to be unforce- 
able.—State ex rel. De Caetani v. 
Driskell, 190 So. 461, 139 Fla. 49. 

43. Ill.—^People ex rel. Schutz v. 
Thompson, 59 N.E.2d 494, 325 Ill. 
App. 95, 


Pa.—^Pennsylvania Chiropractor’s 

Ass’n V. State Board of Medical 
Education, 41 Pa.Dist. & Co. 619, 
50 Dauph.Co. 324. 

48 C.J. p 1090 note 51, 

Standard for guidance 

(1) The medical practice act is 
not invalid as directing an adminis¬ 
trative board to do certain things 
without furnishing a standard for 
its guidance, such as issuance of a 
license to practice after passing of 
an examination by applicant to the 
satisfaction of the department, etc. 
—^People V. Zimmerman, 63 N.E.2d 
850, 391 Ill. 621. 

(2) When it comes to the question 
of prescribing legislative standards 
for a highly technical and profes¬ 
sional examination, a statute should 
not be stricken down because the 
legislature did not define the limits 
of an examination to which a person 
desiring to obtain a limited license 
under the statute should be sub¬ 
jected.—^Pennsylvania Chiropractor’s 
Ass’n V. State Board of Medical 
Education, 41 Pa.Dist. & Co. 519, 50 
Dauph.Co. 324. 

(3) The statute requiring store 
permit from state opticians commis¬ 
sion for sale of optical instruments 
at retail is unconstitutional as dele¬ 
gating legislative power to such 
commission without establishing 
necessary standards on which com¬ 
mission shall base its regulations 
as to suitability of optical establish¬ 
ments to entitle them to such per¬ 
mits.—State V. Van Keegan, 42 A.2d 
352, 132 Conn. 33. 
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Board of naturopathic examiners 
rather than department of health is 
empowered to determine whether an 
applicant for a license to practice 
naturopathy is qualified to practice 
and to receive a certificate of ap¬ 
proval without examination.—^State 
ex rel. Taylor v. Osborn, 68 A. 2d 363, 
136 Conn. 83. 

44. Alaska.-—^Edmunds v. Board of 
Examiners in Optometry for Ter¬ 
ritory of Alaska, 9 Alaska 462. 

Ill.—^People ex rel. Schutz v. Thomp¬ 
son, 69 N.B.2d 494, 325 Ill.App. 95. 
Mo.—State ex rel. Dentine v. State 
Board of Health, 65 S.W.2d 943, 
334 Mo. 220. 

48 C.J. p 1090 note 52. 

45- Cal.—Gustason v. Board of Os¬ 
teopathic Examiners, 51 P.2d 1106, 
10 Cal.App. 2d 436, certiorari de¬ 
nied Gustason v. Board of Osteo¬ 
pathic Examiners of State of Cal., 
57 S.Ct 8. 299 U.S. 645, 81 L.Ed. 
401. 

48 C.J. p 1090 note 54. 

46. Colo.—Smith v. People, 117 P. 
612, 51 Colo. 270, 36 L.R.A„N.S., 
158. 

47- Wash.—State v. Department of ' 
Licenses, 226 P. 275, 130 Wash. 82. 

48. Ala.—Samples v. State, 98 So. 
211, 19 Ala.App. 478. 

49- U.S.—^Douglas v. Noble, Wash., 
43 S.Ct 303, 261 U.S. 165, 67 L.Ed. 
590. 

50- U.S.—^Douglas v. Noble, supra. 
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in accredited schools is invalid in so far as it au¬ 
thorizes the board in its discretion to examine can¬ 
didates for a license on any other subjects which it 
deems necessary.^i 

b. Membership and Organization of Board 

The membership and organization of the board or 
-department intrusted with the licensing of the practice 
of medicine and other healing arts are usually provided 
for by the statute creating such board or department, and 
appointments thereto should be made in accordance with 
the provisions of the statute, for the term fixed by law; 
but a board which has at least a de facto existence is a 
legal board from which a license or certificate to practice 
may be obtained. 

The membership and organization of the board 
or department intrusted with the licensing of med¬ 
icine and other healing arts are usually provided 
for by the statute creating such board or depart- 
ment.52 statute creating a board to be com¬ 
posed of members of a particular school of med¬ 
icine is not unconstitutional,’^2 nor is an act un¬ 
constitutional in not providing that each school 
of medicine shall be represented by equal num¬ 
bers on the board and, where the statute does not 
require that the different schools of medicine shall 
be. represented on the board, its composition cannot 
affect its jurisdiction^^ or the legality of its acts.^s \ 


A statute providing that vacancies in the board 
shall be filled from a list recommended by a state 
society of practitioners,57 or that a majority of 
the members of the board shall be members of 
some medical society incorporated by the state,5S 
is not unconstitutional. In a statute providing for 
the appointment of a state dental commission con¬ 
sisting of a specified number of persons, each of 
whom shall be a graduate of a reputable dental col¬ 
lege and shall have been in the legal and reputa¬ 
ble practice of dentistry in the state at least a spec¬ 
ified number of years next preceding his appoint¬ 
ment, the use of the word “reputable” does not ren¬ 
der the statute imconstitutional.59 
Appointments to the board or department should 
be made in accordance with the provisions of the 
statute,50 for the term fixed by law.®! A statute 
dealing with the membership of a state board of 
chiropractic examiners has been construed in con¬ 
nection with other related statutes to require each 
member to be the holder of a license or certificate 
to practice.®^ A statute providing that no two mem¬ 
bers of a board of veterinary medical examiners 
shall be graduates of the same school does not pre¬ 
clude the appointment of a member who is a 
graduate of the same school as another member 
if he is also a graduate of some other school.®^ 


61. Fla.—Pridgen v. Sweat, 170 So.! 
653, 125 Fla. 598. 

52. Conn.—Jaffe v. State Dept, of 
Health, 64 A.2d 330, 135 Conn. 339. 
Jntent 

In providing that state medical 
examining hoard shall consist of five 
members, and that state medical so¬ 
ciety shall each year file with gov¬ 
ernor the name of a physician prac- 
iicing in state whom it recornmends 
jas competent to serve on board, and 
•that governor shall appoint the per¬ 
son so recommended for a term of 
five years, legislature intended that 
membership of board should consist 
of men fitted by training and experi¬ 
ence to perform the duties and re- 
■^ponsibilities imposed on board.— 
Jaffie V. State Dept, of Health, supra. 

^3. Tex.—^Kenedy v. Schultz, 25 S. 

W. 667, 6 Tex.Civ.App. 461. 

48 C.J. p 1090 note 60. 

34. Colo.—^Brown v. People, 17 P. 

104, 11 Colo. 109. 

48 C.J. p 1090 note 61, 

.65. Iowa.—^lowa Eclectic Medical 
College Ass'n v. Schrader, 55 N. 
W. 24, 87 Iowa 659, 20 L.R.A. 355. 

30. Iowa.—Iowa Eclectic Medical 
College Ass'n v. Schrader, supra. 

37. Mich.—Toole v. State Board of 
Dentistry, 1 N.W.2d 502, 300 Mich. 
180, appeal dismissed Toole v. 
Michigan State Board of Dentis¬ 


try. 62 S.Ct. 1299, 316 IT.S. 648, 86 
L.Ed. 1731. 

‘^Directory” provision 

The provision in the act regulat¬ 
ing dentistry and dental surgery, re¬ 
quiring governor to fill vacancies in 
state board of dentistry from a list 
recommended by state dental socie¬ 
ty, being “directory," does not ren¬ 
der the act invalid as not providing 
for appointment of impartial person¬ 
nel of board.—^Toole v. State Board 
of Dentistry, 1 N.W.2d 502, 300 Mich. 
180, appeal dismissed Toole v. Mi¬ 
chigan State Board of Dentistry, 62 
S.Ct. 1299, 316 U.S. 648, 86 L.Ed. 
1731. 

58. II.I.—State v, Heffernan, 100 A. 
55, 40 R.I. 121. 

48 C.J. p 1090 note 64. 

59. Ohio.—Ex parte Craycroft, 24 
Ohio N.R.N.S., 513. 

60. Ill.—^People ex rel. Poage v. 
Walsh, 264 IlLApp. 273, trans¬ 
ferred. see. 174 N.E. 881, 343 Ill. 
136. 

Secretary 

Statute requiring that secretary 
of board of dental examiners be 
elected from its membership and 
general statute respecting election 
of secretaries of boards should be 
construed together; statute requir¬ 
ing that secretary of board of den¬ 
tal examiners be elected from mem¬ 
bership controlled over general act 
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permitting various boards to elect 
secretaries not members thereof.— 
Boyd V, Huntington, 11 P.2d 383, 215 
Cal. 473. 

Nominee of society 

Appointment of member of board 
of medical examiners who was a 
graduate of college of chiropractic 
requiring personal attendance and 
licensed to practice in state was held 
not invalid, notwithstanding gov¬ 
ernor did not make appointment 
from nominees of society of chiro¬ 
practors as required by earlier stat¬ 
ute since, in absence of clearly ex¬ 
pressed restrictions on power of ap¬ 
pointment, provisions of later stat¬ 
ute would prevail.—^Kipnis v. Ditt- 
mar, 173 A. 910, 12 H.J.Misc. 606. 
Officers de jure 

Members of medical board ap¬ 
pointed in place of those resigning 
or dying are officers de jure.—State 
V. Lee Chue, 279 P. 285, 130 Or. 99. 

61. Cal.—^Boyd V. Huntington, 11 P. 
2d 383, 215 Cal. 473. 

Term numiug with offioe 

Term of office of member of board 
of dental examiners was held to 
run with office, not with incumbent. 
—Boyd V. Huntington, supra. 

62. Cal.—^People v. Da Barre, 224 P. 
750, 193 Cal. 388. 

48 C.J. p 1091 note 67. 

63. Tex.—^Pistole v. State, 160 S.W. 

, 618, 68 Tex.Cr. 127. 



PHYSICIANS AND SURGEONS 


70 C.J.S. 


§ 13 

A board which has at least a de facto existence 
is a legal board from which a license or certificate 
to practice may be obtained,The fact that the 
board was not regularly organized is immaterial;®^ 
and, if it is the de facto board, its certificate pro¬ 
tects the holder from prosecution.®® 

Superseded hoard, A statute providing for a 
state board of medical examiners to be composed in 
part of osteopathic physicians and authorized to 
issue various certificates, including certificates to 
practice osteopathy, has the effect of supplanting an 
earlier statute providing for a board of examiners 
to be composed wholly of osteopaths and authorized 
to issue certificates to practice osteopathy.®^ 

c. Authority, Powers, and Duties 

(1) In general 

(2) Rules and regulations 

(3) Consideration of evidence; conclu¬ 

siveness of determination 

(4) As to educational requirements 

(5) As to examinations 

(6) To refuse license or certificate for 

cause 

(1) In General 

The powers of a state board vested with authority 
to grant licenses or certificates for the practice of med¬ 
icine and surgery, or iimited branches thereof, and 
to determine the quaiifications of applicants therefor, 

64. Tex.—^Pistole v. «State, supra. 

65. Ala,— Br&gg v. State, 32 So. 767, 

134 Ala. 165, 58 L.R.A. 925. 

48 C.J. p 1090 note 65. 

66. Ala .—BrSiSS v. State, supra. 

Colo.—^Brown v. People, 17 P. 104, 11 

Colo. 109. 

67. Cal.—In re Gerber, 206 P. 1004, 

67 CaLApp. 141. 

68. Alaska.—^Edmunds v. Board of 
Examiners in Optometry for Ter¬ 
ritory of Alaska. 9 Alaska 462. 

Cal.—^Hunt v. State Board of Chiro¬ 
practic Examiners, 196 P.2d 77, 

87 Cal.App.2d 98. 

La.—State ex rel. Louisiana State 
Dental Soc. v. Louisiana State 
Board of Dentistry, 150 So. 292, 

177 La. 1112. 

N.T.—^Application of Bailey, 24 N.T. 

S.2d 539, 261 App.Div. 64—^Levi 

V. Regrents of University of New 
York, 8 N.Y.S.2d 19, 169 Misc. 332, 
reversed on other grounds Erl ang¬ 
er V. Regents of University of 
State of N. Y., 10 N.Y.S.2d 1013, 

256 App.Div. 444, affirmed Levi v. 

Regents of University of State of 
N. Y., 22 N.E.2d 178, 281 N.Y. 627. 

48 C.J. P 1091 note 73. 

Duty not imposed 

Statute regulating practice of den- 


extend and are limited to such express powers as are 
conferred on it by statute, and to such implied powers 
as are necessary to carry into effect the express powers 
conferred and duties enjoined on it by statute. 

The powers of a state board vested with author¬ 
ity to grant licenses or certificates for the practice 
of medicine and surgery, or limited branches there¬ 
of, and to determine the qualifications of applicants 
therefor, extend and are limited to such express 
powers as are conferred on it by statute,®8 and to 
such implied powers as are necessary to carry into 
effect the express powers conferred and duties en¬ 
joined on it by statute.®® A board of examiners 
charged by law with the independent duty of as¬ 
certaining the qualifications of an applicant for 
a license is without authority to shift its responsi¬ 
bility to any medical or other association,'^® Also, 
an existing board has no power to review the ac¬ 
tion of a former board'll 

While a state officer, board, or department may 
be granted broad powers with respect to licenses 
to practice medicine and related healing arts/^ 
and may exercise a certain measure of judgment 
and discretion in granting or refusing licenses 
or certificates to practice medicine, dentistry, or 
osteopathy and in determining questions of fact 
as to the qualifications of applicants for licenses or 
certificates,'^^ it may not act arbitrarily with respect 
to a determination intrusted to it by statute.74 jhe 
discretion of the officer or body cannot be abused^ 


tistry was held not to impose duty 
on board of dental examiners of is¬ 
suing certificate of registration to 
dentist who had been practicing in 
jurisdiction for four years preceding 
effective date of statute.—Territory 
ex rel. Averill v. Board of Dental 
Examiners, 8 Alaska 70. 

Dffect of amendments 

The amendments to medical prac¬ 
tice act did not have effect of mak¬ 
ing state board of medical examin¬ 
ers merely a board of registration. 
—Garlington v. Smith, 163 P.2d 686, 
63 Ariz. 460—^Marlar v. Patterson, 
135 P.2d 218, 60 Ariz. 240. 

69. Kan.—Jones v. Kansas State 
Board of Medical Registration, 208 
P. 639, 111 Kan. 813. 

Ohio.—State v. State Medical Board, 
140 N.E. 660, 107 Ohio -St. 20. 

70- Pa.—^Hoefner^s Case, 36 Pa,Co. 
443. 

71. Or.—Miller v. Medical Bd., 52 
P. 763, 33 Or. 5. 

72. Minn.—^Fisch v. Sivertsen, 292 
N.W. 768, 208 Minn. 102. 

73- Kan.—Capland v. Board of Den¬ 
tal Examiners, 87 P.2d 697, 149 
Kan. 352. 

N.Y.—^Application of Bailey, 24 N. 
Y.S.2d 539, 261 App.Div. 64. 
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Wash.—State v. Maybury, 272 P. 

720, 150 Wash. 217. 

48 C.J. p 1091 note 77. 

Great discretion is vested in Board 
of Regents regarding medical licens¬ 
es and their approval.—Guidotti v. 
Mangan, 65 N.y.S.2d 11, 269 App.Div. 
797. 

Sufficiency of credentials 
When an applicant applies and 
presents his credentials to take ex¬ 
amination for certificate to practice 
dentistry, state board of dental ex¬ 
aminers are the judges of creden¬ 
tials and may reject applicant if ap¬ 
plicant does not meet requirements. 
—^York V. State ex rel. Jones, 197 
So. 766, 144 Pla. 216. 

74, N.Y.—^Levi v. Regents of Uni¬ 
versity of New York, 8 N.Y.S.2d! 
19, 169 Misc. 332, reversed on 

other grounds Erlanger v. Regents 
of University of State of N. Y., 10* 
N.Y.S.2d 1013, 256 App.Div. 444. 
affirmed Levi v. Regents of 'Uni¬ 
versity of State of N. Y., 22 N.EL 
2d 178, 281 N.Y. 627. 

Accordance with law 

The discretion of board with re¬ 
spect to licenses for practice of 
medicine, while broad, is not an ab¬ 
solute finality but is only conclusive 
when it accords with law as to what 
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but must be reasonably exercised in view of all 
the facts involved where the statute fixes 

a standard which the board is to apply, the board 
does not have complete discretion as to the mat- 

ter.'^s 

The board or other body must treat all applicants 
for licenses fairly,77 and, after an applicant has 
qualified and has passed the prescribed examina¬ 
tion, he cannot, in the absence of an adverse show¬ 
ing, be deprived of a certificate.7® An alleged 
practice of the board to admit certain applicants 
to practice medicine does not require the board to 
act in this manner in future cases where the ap¬ 
plicants do not meet substantially the requirements 
of law with respect to admission to practice.79 

Nature of authority. The authority conferred 
on, and exercised by, the officer, board, or depart¬ 
ment is not legislatives^ or judicial,si but is rather 
^executive, administrative, or ministerial,S2 or, at 
the most, is only quasi-judicial ;S3 and the board 
-need not conduct its proceedings as courts ordi¬ 
narily conduct their proceedings.S4 
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Reciprocal agreement. Notwithstanding a re¬ 
ciprocal agreement by a board of examiners with a 
board of another state for the granting of licenses 
without examination, it is necessary for an appli¬ 
cant who has practiced in the other state to pass an 
examination where the agreement is invalid,S5 or, 
if it is valid, where he has not complied with its 
co-nditions.S6 

Fees may be collected by a board of examinersS7 
and expended for the payment of salaries, costs, 
and expenses,88 in accordance with the terms of 
the statute and the intent thereof to make the board 
self-sustaining.S9 Under the construction placed 
on some statutes, the fees collected by the board 
may be retained by it,90 but under the express terms 
of other statutes the fees are, intermediate their 
collection and disbursement, to be deposited in a 
special fund in the state treasury, and the balance, 
if any, in the fund at the close of a fixed period is 
to be transferred to the general revenue fund of 
the state.9i In the absence of statutory require¬ 
ment therefor, a fee need not be returned to an ap- 


-ought to have been done in particu- ] 
lar proceeding.—^Application of Bai¬ 
ley, 20 N.Y.S.2d 915, 175 Misc. 458, 
•transferred, see, 24 N.Y.S.2d 539, 261 
App.Div. 64, 

■Determination held not arbitrary 
Ta. —Christy v. State Board of Med¬ 
ical Education, Com.Pl., 47 Dauph. 
Co. 218. 

•'Wash.—State v. Charrier, 276 P. 878, 
151 Wash. 654. 

■'•W'is.—State ex rel. Dubin v. Wis¬ 
consin State Board of Medical 
Examiners, 268 N.W. 116, 222 Wis. 
227. 

"75. Kan.—Capland v. Board of Den¬ 
tal Examiners, 87 P.2d 597, 149 
Kan. 352. 

:N.Y. —Marburg v. Cole, 26 ]Sr.Y.S.2d 
77, 261 App.Div. 324, reversed on 
other grounds 36 N.E.2d 113, 286 
N.Y. 202, 136 A.L.R. 734— Applica¬ 
tion of Bailey, 20 N.Y.S.2d 915, 
175 Misc. 458, transferred, see, 24 
N.Y.S.2d 539, 261 App.Div. 64. 
.Abuse of discretion held not shown 
]Sr.Y.— Application of Marks, 27 N.Y. 
S.2d 739, 261 App.Div. 668. 

“76. N.Y.—Levi v. Regents of Uni¬ 
versity of New York, 8 N.Y.'S.2d 
19, 169 Misc. 332, reversed on 

other grounds Erl anger v. Regents 
of University of State of N. Y., 10 
N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of N. Y., 22 N.E. 
2d 178, 281 N.Y. 627. 

.Admission of foreign practitioners 
’ Question of public policy involved 
in admission of foreign medical 
practitioners should be passed on 
‘.by legislature, and discretion of 


board under statute does not extend | 
to the solution of such questions.— 
Levi V. Regents of University of 
New York, 8 N.Y.S.2d 19, 169 Misc. 
332, reversed on other grounds Er¬ 
langen V. Regents of University of 
State of N. Y., 10 N.Y.S.2d 1013, 256 
App.Div. 444, affirmed Levi v. Re¬ 
gents of University of State of N. 
Y., 22 N.E.2d 178, 281 N.Y. 627. 

77. PI a.—York v. State ex rel. 1 

Schwaid, 10 So.2d 813, 152 Pla, 
285. 

78. Fla.—^York v. State ex rel. 

Jones, 197 So. 766, 144 Fla. 216. 

79. N.Y.—^Erlanger v. Regents of 
University of State of New York, 
10 N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of New York. 22 
N.E.2d 178, 281 N.Y. 627. 

80. Iowa.—Smith v. State Board of 
Medical Examiners, 117 N.W. 
1116, 140 Iowa 66. 

Wis.—State v. Chittenden, 107 N.W. 
500. 127 Wis, 468. 

81. Ind.—State v. Webster, 50 N.E. 
750, 150 Ind. 607, 41 L.R.A, 212. 

48 C.J. P 1091 note 79. 

82. Tex.—Tamez v. State Board of 
Dental Examiners, Giv.App., 154 
S.W.2d 976. 

48 C.J. p 1091 note 80. 

83. Minn.—^Pisch v. Sivertsen, 292 
N.W. 758, 208 Minn. 102. 

Wis.—State ex rel. Blank v. Gram- 
ling. 262 N.W. 614, 219 Wis. 196. 

48 C.J. P 1091 note 81. 

84. Wis.—State ex rel. Blank v, 
Gramling, supra. 
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Indorsement of foreign licenses 
The sections of the education law 
dealing with the indorsement of for¬ 
eign medical licenses by the regents 
board do not require the regents to 
conduct a hearing contemplated by 
that section of the civil practice act 
relating to hearing before court.— 
Application of Bailey, 24 N.Y.S.2d 
539, 261 App.Div. 64. 

85. Ind.—Indiana State Board of 
Dental Examiners v. Davis, 139 N. 
E. 311, 193 Ind. 543. 

86. Ind.—Indiana State Board of 
Dental Examiners v. Davis, supra. 

87. Cal.—Board of Osteopathic Ex¬ 
aminers V. Riley, 218 P. 1018, 192 
Cal. 158. 

Potential collections of fees de¬ 
pending on number of applicants for 
licenses to practice dentistry were 
held not so unreasonable as to con¬ 
stitute arbitrary exercise of power 
by statutory examining board.—• 
Spencer v. Hunt, 147 So. 282, 109 
Pla. 248. 

' 88. Cal.—Board of Osteopathic Ex¬ 
aminers V. Riley, 218 P, 1018, 192 
Cal. 158. 

Colo.—Kenehan v. State Bd. of Med¬ 
ical Examiners, 143 P. 370, 67 

Colo. 504. 

89. Cal.—^Board of Osteopathic Ex¬ 
aminers V, Riley, 218 P. 1.018, 192 
Cal. 158. 

90. Minn.—State v. Fullerton, 144 
N.W. 755, 124 Minn. 151. 

91. Colo.—Kenehan v. State Board 
of Medical Examiners, 143 P. 370, 
57 Colo. 504. 

48 C.J. p 1092 note 13. 
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plicant who has had the benefit of an examination 
or investigation and has failed to qualify.^^ 

(2) Rules and Regulations 

A state board of medical or dental examiners may 
prescribe reasonable rules and regulations as to its 
procedure, the conduct of its work, and the examination 
of applicants for, and the grant or issuance of, licenses 
or certificates; but the board must act in conformity 
with the statutory grant of authority and may not adopt 
regulations which are legislative in character and in ex¬ 
cess of the board^s administrative character. 

A state board of medical or dental examiners 
may prescribe reasonable rules and regulations as 
to its procedure,the conduct of its work,®^ and 
the examination of applicants for,^^ and the grant 
or issuance of,®^ licenses or certificates. The board 
must not promulgate secret regulations,97 and com¬ 
pliance must be had with requirements as tO' filing 
and publication of such rules.®^ However, rules 
and regulations promulgated by the board or de¬ 
partment are subject to judicial review as to their 
reasonableness,®® and the board must act in con¬ 
formity with the statutory grant of authority,^ 
and may not adopt regulations as to licensing which 


are legislative in character and in excess of the 
board’s administrative powers.® Accordingly, it 
may not, as respects the question of indorsement of 
foreign medical licenses, set a standard more re¬ 
strictive than that fixed by the statute providing 
for the indorsement of such licenses under certain 
circumstances.® 

It is beyond the power of the board to adopt 
a regulation requiring the taking of an examination 
by members of a profession not within the scope of 
the statute;'^ but a conflict between a rule of the 
board and a statute relative to the time of mak¬ 
ing an application for examination cannot be urged 
by the board in proceedings to compel it to license 
an applicant whose application was filed within the 
time permitted by the rule and rejected on another 
ground. 5 

(3) Consideration of Evidence; Conclusive¬ 
ness of Determination 

Where, in determining the qualifications of an ap¬ 
plicant for a license, the board is not in any way limited 
by statute to any particular kind or character of proof, 
it possesses power to determine questions of fact on such 


92. Pa.—^In re Dentists* Licenses, 
20 Pa.Dist. 928, 38 Pa.€o. 403. 

93. Wis.—State v. Schmidt, 119 N. 
W. 647, 138 Wis. 53. 

94. Iowa,—State v. Miller, 124 N. 
W. 167, 146 Iowa 621. 

95. Ala.—'State v. Friedkin, 14 So. 
2d 363, 244 Ala. 494. 

Fla.—^Tork v. State ex rel. Schwaid, 
10 So.2d 813, 152 IFla. 285. 

48 C.J. p 1092 note 85. 

96. Ala.—State v. Friedkin, 14 So. 
2d 363, 244 Ala. 494. 

Fla.—^Tork v. State ex rel. Schwaid, 
10 So.2d 813, 152 Fla. 285. 

48 C.J. p 1092 note 86. 

Time of adoption 

Rules and reg-ulations of the board 
of medical examiners adopted under 
act authorizing: licensing of chi¬ 
ropodists were not invalid because 
adopted prior to the effective date 
of such act, and were not, for such 
reason, prevented from going into 
effect contemporaneously with the 
act.—State v. Friedkin, 14 So.2d 363, 
244 Ala. 494. 

Educational requirements 
Under statute providing that an 
applicant for admission to practice 
as a chiropractor shall be a gradu¬ 
ate from school teaching a course 
of not less than two thousand four 
hundred hours in specified subjects 
and authorizing adoption of rules 
and regulations proper and neces¬ 
sary to performance of duties of 
board of chiropractic examiners, 
board could raise the educational re¬ 
quirements for admission to practice 


so as to require applicants to have 
attended chiropractic school four 
thousand academic hours.—^Hunt v. 
State Board of Chiropractic Exami¬ 
ners, 196 P.2d 77, 87 Cal.App.2d 98. 
Physical condition 

Rule adopted by state board of 

chiropractic examiners requiring ap¬ 
plicants for admission to practice as 
chiropractors to have fifty per cent 
vision and hearing, and no major 
physical defects, is not unreason¬ 
able, arbitrary, or capricious.—Hunt 
V. State Board of Chiropractic Ex¬ 
aminers, supra. 

97. Fla.—^York v. State ex rel. 

Schwaid, 10 So.2d 813, 152 Fla. 
285. 

98. S.C.—^Lake v. Mercer, 58 S.E.2d 
336. 216 S.C. 391. 

99. Ill.—^People v. Love, 131 N.E. 

809, 298 Ill. 304, 16 A.L.R. 703. 

48 C.J. p 1092 note 87. 

I, Ala.—State v. Friedkin, 14 So.2d 
363, 244 Ala. 494. 

Legislative purpose 

Rules promulgated by board of 
medical examiners must be in aid 
of, and not in derogation of, leg¬ 

islative purpose of medical practice 
act.—^Application of State Board o-f 
Medical Examiners, 206 P.2d 211, 
201 Okl. 365. 

Discrimination 

The act authorizing the board of 
medical examiners to make rules 
and regulations pertaining to licens¬ 
ing of chiropodists for protection of 
public health, safety, and morals did 
not authorize board to discriminate 
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against nonresidents and aliens, and, 
hence, exemption from examination 
of persons who were residents of 
state and bona fide United States 
citizens and who had practiced 
chiropody for one year was invalid. 
—State V. Friedkin, 14 iSo.2d 363, 244 
Ala. 494. 

2. ' Ala.—State v. Friedkin, supra. 
Ky.—^Robertson v. Schein, 204 S.W. 

2d 954, 305 Ky. 528. 
hT.T.—^Levi v. Regents of University 
of New York, 8 N.Y.S.2d 19, 169 
Misc. 332, reversed on other 
grounds Erlanger v. Regents of 
University of State of N. Y., 10 
N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of N. Y., 22 N.E.2d 
178, 281 N.Y. 627. 

IXCiuimum educational requirements 
Rule of board of chiropractic ex¬ 
aminers, if construed to reduce 
minimum educational requirement 
of statute dealing with issuance of 
license to practice chiropractic would 
be invalid to that extent.—Lake v. 
Mercer, 58 ■S.E.2d 336, 216 S.C. 391. 

3. N.Y.—^Levi v. Regents of Uni¬ 

versity of New York, 8 N.Y.S.2d 
19, 169 Misc. 332, reversed on 

other grounds Erlanger v. Regents 
of University of State of N. Y., 10 
N.Y.‘S.2d 1013, 256 App.Div. 444, af¬ 
firmed Levi v. Regents of Uni¬ 
versity of State of N. Y., 22 N.B. 
2d 178, 281 N.Y. 627. 

4. Pa.—^Martin v. Bureau of Medi¬ 
cal Education, etc., 23 Pa.Dist. 959. 

5- Mo.—State v. Clark, 230 S.W. 
609. 
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evidence as will satisfy the members of the board as to 
whether or not the applicant is qualified. 

Where, in determining the qualifications of an 
applicant for a license, the board is not in any¬ 
way limited by statute to any particular kind or 
character of proof, it possesses power to determine 
questions of fact on such evidence as will satisfy 
the minds of members of the board as to whether or 
not applicant for a-license is qualified as required 
by law and the rules of the board.® The examining 
board should be required to consider any satisfac¬ 
tory evidence of qualifications of applicant for ad¬ 
mission to the examination for a license, and should 
not arbitrarily insist on documentary evidence 
which admittedly cannot be produced.*^ Even where 
the statute provides for the filing of an affidavit as 
to certain facts, the affidavit is not conclusive on 
the board,® and, where it is not satisfied as to the 
truth of the affidavit, it not only may inquire into 
the matter® and require and consider other evi- 
dence,iO but it is its duty to make a reasonably 
prompt investigational and satisfy itself one way or 
the other.12 However, where the board is sat¬ 
isfied as to the truth of the aiB&davit, it is its duty 
to issue a license.i® 

A statutory provision requiring the board to act 
with respect to the admission of certain persons 
to practice on evidence that is ''satisfyingly suffi¬ 
cient’' refers to such evidence as would satisfy an 
intelligent and reasonable mind.l^ A board is with¬ 
out authority to accept the fact of membership in 
an association as conclusive evidence that applicant 
possesses the qualifications required by law.15 The 
board should not disregard uncontroverted evi¬ 
dence.!® 


§ 13 

A board which accepted a showing by applicant 
as to his moral, professional, educational, and in¬ 
tellectual qualifications as prima facie satisfactory 
is not precluded from later coming to a different 
conclusion if its ultimate judgment is not arbi¬ 
trary or capricious.!*^ A rehearing need not be 
granted by the board to an applicant for a license 
where he has had a hearing and his application has 
been rejected,!® even though no notice of the action 
of the board has been sent to him,!®" or, where the 
board’s records otherwise show the rejection of 
the application, even though the formal written de¬ 
cision of the board has been lost or misplaced.^® 
The doctrine of ‘Tes judicata” in the strict sense 
is not applicable to a board of examiners which is 
without power to make a final determination of a 
question of fact, and its decision will not be given 
res judicata effect in a subsequent action in court.2! 

(4) As to Educational Requirements 

Whether a particular medical or dental school or 
college is reputable or in good standing within the mean¬ 
ing of a statute requiring an applicant for a license or 
certificate to be a graduate or hold a diploma from such 
an institution, is usually a question of fact left to the 
judgment and discretion of the state board of examiners; 
but the discretion of the board in this respect is a rea¬ 
sonable one, and the board may not adopt a rule relating 
to medical colleges which is beyond the powers conferred 
on it by statute. 

Whether a particular medical or dental school 
or college is reputable or in good standing within 
the meaning of a statute requiring an applicant for 
a license or certificate to be a graduate or hold a 
diploma from such an institution in good standing 
is usually a question of fact left to the judgment 
and discretion of the state board of examiners 


e, Idaho.—^Barton v. Schmershall, 
122 P. 385, 21 Idaho 562. 

Sufficiency of evidence as to prior 
practice 

Pa.—State Bd. of Medical Education 
& Licensure v. Harney, Com.Pl., 60 
Dauph.Co. 204. 

7- Ill.—^People ex rel. Schutz v. 
Thompson, 59 3Sr.E.2d 494, 325 Ill. 
App. 95. 

8. Ohio.—State v. State Medical 
Board, 140 N.E. 660, 107 Ohio St. 
20 . 

9. Ohio.—State v. State Medical 
Board, supra. 

10. Ohio.—State v. State Medical 
Board, supra. 

11- N.J.—Stretch v. State Board of 
Medical Examiners, 95 A. 623, 88 N. 
J.Law 92. 

19. M.X—Stretch v. State Board of 
Medical Examiners, supra. 

13. N.X—Stretch v. State Board of 
Medical Examiners, supra. 


14. N.Y.—^Levi v. Regents of Uni¬ 

versity of New York, 8 N.Y.S.2d 
19, 169 Misc. 332, reversed on oth¬ 
er grounds Brlanger v. Regents 
of University of State of N. Y., 
10 N.Y.S.2d 1013, 256 App.Div. 

444, affirmed Levi v. Regents of 
University of State of N. Y., 22 
N.E.2d 178, 281 N.Y. 627. 

15. Pa.—^Hoefner's -Case, 36 Pa.Co. 
443. 

16. N.Y.—^Marburg v. Cole, 26 N.Y. 
S.2d 77, 261 App.I>iv. 324, reversed 
on other grounds 36 N.E.2d 113, 
286 N.Y. 202, 136 A.L.R. 734. 

17. Wis-—State ex rel. Dubin v. 
Wisconsin State Board of Medical 
Examiners, 268 N.W. 116, 222 Wis. 
227. 

Estoppel 

Fact that state board of medical 
examiners knew all or nearly all 
facts concerning educational and 
other aualifications of applicant for 
license to practice medicine before 
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special examination, which it per¬ 
mitted him to take in single subject 
after failing in general examination 
when he agreed that board need not 
grade paper until it determined 
whether he had met specified educa¬ 
tional requirements, was held insuffi¬ 
cient to estop board from refusing 
to grade paper and issue license.— 
State ex rel. Dubin v. Wisconsin 
State Board of Medical Examiners, 
supra. 

18. Colo.—'State Board of Medical 
Examiners v. Brown, 198 P. 274, 
70 Colo. 116. 

19. Wash.—State v. Witter, 123 P. 
471, 68 Wash. 356. 

20. Wash,—State v. Witter, supra, 

21. Cal.—^Aylward, v. State Board 
of Chiropractic Examiners, 192 P. 
2d 929, 31 Cal.2d 833. 

22. N.J.—Cooper v. State Board of 
Veterinary Medical Examiners, 176 
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but, where the status of such schools and colleges 
is fixed by statute,^3 or where the statute merely 
requires graduation from a school or college, with¬ 
out any reference to the standing thereof,the 
board of examiners has no discretion in regard to 
determining their reputability. The discretion of 
the board in this respect is a reasonable,rather 
than an arbitrary,26 one, and when the board has 
once determined the question in favor of an appli¬ 
cant, it cannot refuse him a license for arbitrary 
reasons of its own.27 The board may have dis¬ 
cretion with respect to granting of a license to a 
graduate of an unapproved school in cases of show¬ 
ing of exceptional circumstances.28 

The board may adjudicate the status of a medical 
college as to reputability either of its own mo¬ 
tion, or on petition of the college and, where 
the law does not define the method by which the 
board shall proceed to determine the reputability 
of a college, it may perform its duty in that regard 
in any reasonable way it may deem proper.^^ The 
formal and deliberate action of the board in dis¬ 
approving a medical school may not be nullified by 


less formal, or deliberate action; nor may nullifi¬ 
cation be established except by the strongest kind 
of showing, clear, convincing, and unequivocal.®^ 

The board may properly prescribe certain mini¬ 
mum requirements for medical colleges,®® adopt a 
rule providing that colleges meeting such require¬ 
ments shall be deemed reputable,®® and, according 
to some authorities, it may determine, on proper 
investigation, that a college which does not meet 
the requirements is not in good standing,®^ or it 
may promulgate and enforce a rule that only grad¬ 
uates of medical colleges which conform to stand¬ 
ards established by the American Medical Asso¬ 
ciation and are in good standing with such asso¬ 
ciation will be permitted to take an examination,®^ 
or will be granted a license without examination 
on the basis of a license obtained in another state.® 
According to other authorities, however, the board 
may not provide in advance that it will not ex¬ 
amine a person unless he presents a diploma from 
a medical college which conforms to a certain 
standard.® 7 

Where graduation from a recognized dental 


A. 207, 114 KJ.Law 10. affirmed 
178 A. 748, 115 N.J.Law 115. 

48 C.X p 1093 note 16. 

Statute held not invalid 

Statute vesting in board of vet¬ 
erinary examiners right to determine 
whether school from which appli¬ 
cant received diploma was in good 
standing at time of issuance was 
held not invalid.—^Cooper v. State 
Board of Veterinary Medical Exam¬ 
iners, supra. 

ITonapproval held not arbitrary or 
capricious 

Pa,—^Pennsylvania Chiropractor's 

Ass’n V. State Board of Medical 
Education. 41 Pa.Dist. & Co. 519, 
50 Dauph.Co, 324. 

23. Mich.—^Wise v. State Veterinary 
Board. 101 N.W. 562, 138 Mich. 428. 

48 C.J. p 1093 note 17. 

24. Cal.—Berkeley Chiropractic Col¬ 
lege V. Compton, 276 P. 361, 97 Cal. 
App. 790, 

25. Mo.—State v. Clark, 230 S.W. 
609. 

48 C.J. p 1093 note 18. 

2S. Ill.—Schleifer v. Department of 
Registration and Education, 61 
N.E.2d 398. 326 Ill.App. 259. 

48 aj. p 1093 note 19. 

Suspension of recognition 

Where state department of regis¬ 
tration and education on the date 
relator graduated from University 
of Vienna Medical School recognized 
such university as reputable and in 
good standing, action of department 
four years later in retroactively sus¬ 
pending recognition of such univers¬ 


ity, thereby depriving relator of | 
right to take examination for license | 
to practice medicine, was invalid as 
an arbitrary exercise of power to 
suspend.—Schleifer v. Department of 
Registration and Education, supra. 

27. Iowa.—Iowa Eclectic Medical 
College Ass'n v, Schrader, 55 N.W. 
24, 87 Iowa 659, 20 L.R.A. 355. 

48 C.J. p 1093 note 20. 

28. Cal.—Mann v. Board of Medi¬ 
cal Examiners of the State, 187 P. 
2d 1, 31 Cal,2d 30. 

Biscretlou held not abused 

Even if administrative practice of 
board of medical examiners of ad¬ 
mitting graduates of unapproved 
schools to examinations in cases of 
showing of exceptional circumstanc¬ 
es was not discontinued in 1940, de¬ 
nial of reciprocity certificate to grad¬ 
uate of unapproved school was not 
an abuse of discretion where there 
was no showing that denied applica¬ 
tions of 1940 and 1941 of such grad¬ 
uate contained a statement of excep¬ 
tional qualifications or circumstanc¬ 
es.—Mann v. Board of Medical Ex¬ 
aminers of the 'State, supra. 

29. Wis.—Corpus Juris quoted in 
State ex rel. Blank v. Gramling. 
262 K.W. 614. 616, 219 Wis. 196— 
■State V. Chittenden, 107 N.W. 500, 
127 Wis. 463. 

30. Wis.—Corpus Juris quoted in 
State ex rel. Blank v. Gramling, 
262 N.W. 614, 616, 219 Wis. 196— 
State V. Chittenden, 88 N.W. 687, 
112 Wis. 669. 

31. Cal.—^Mann v. Board of Medical 
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Examiners of the State, 187 P,2d 1„ 
31 Cal.2d 30. 

Be facto or qualified approval 

The granting of reciprocity certifi¬ 
cates for practice of medicine over 
twenty-five-year period to nine grad¬ 
uates of medical school which had: 
been disapproved by board of medi¬ 
cal examiners did not constitute de 
facto or qualified approval of school, 
so as to entitle graduate of schooh 
who had been admitted to practice 
of medicine 'in three other states 
to a reciprocity certificate without an 
examination, particularly where sev¬ 
en of the nine had taken an examina¬ 
tion.—^Mann v. Board of Medical Ex¬ 
aminers of the State, supra. 

32. Iowa.—Iowa Eclectic Medical 
College Ass'n v. Schrader, 55 N.W. 
24, 87 Iowa 659, 20 L.R.A. 356. 

33. Mo.—State v. Adcock, 124 S.W. 
1100, 225 Mo. 335, followed in State 
V. North, 294 S.W. 1012, 316 Mo-. 
1050. 

34. Iowa.—Iowa Eclectic Medical 
College Ass'n v. Schrader, 55 N.W. 
24, 87 Iowa 659, 20 L.R.A. 355. 

35. Kan.—Jones v. Kansas State 
Board of Medical Registration, 
etc., 208 P. 639, 111 Kan. 813. 

N.J.—Rothseid v. State Board of 
Medical Examiners, 38 A.2d 444,. 
132 N.J.Law 38. 

36. N.J.—^Rothseid v. State Board of 
Medical Examiners, supra. 

37. Mo.—State v. Adcock, 124 S.W.. 
IIOO. 225 Mo. 336. 
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school is not required by statute as a qualification 
for a license or certificate to practice dentistry, 
a rule or regulation of the state board of dentistry 
making such a requirement may be changed at 
will, 3 8 or suspended in a particular case,^9 by the 
board. The board may not adopt a rule relating 
to medical colleges which is beyond the powers con¬ 
ferred on it by statute nor has it power to in¬ 
terfere with the internal management of medical or 
dental colleges and, where it is without stat¬ 
utory authority to grant a person a certificate to 
practice medicine and surgery on presentation of his 
diploma from an association of naturopaths, it can¬ 
not do so indirectly by recognizing his certificate 
to practice naturopathy as one entitling him to prac¬ 
tice medicine and surgery.'*^ 

(5) As to Examinations 

It may be the duty of the board to fix a reasonable 
time for examination of applicants for a license, and it is 
required that examinations be fairly given and graded 
according to the same standard; but the board is not 
authorized to examine a person with respect to his qual¬ 
ifications to practice a certain system which is not recog¬ 
nized by the legislature and for which no qualifications 
have been established. 

Where a statute prescribes the place, but not the 
date, of an examination, it is the duty of the board 
to fix a reasonable time therefor. When not so 
provided by statute, however, it is not the duty of 
the board to furnish means for examining an ap¬ 
plicant as to his fitness to treat patients by a par¬ 
ticular system of drugless healing nor is a 
board authorized to examine a person with respect 
to his qualifications to practice a certain system 
which is not recognized by the legislature and for 
which no qualifications have been established.^^ 


In a statute prescribing the subjects of examination 
and providing that the board shall grant a certifi¬ 
cate when it is satisfied as to the qualifications of 
an applicant, the term '"qualifications of an appli¬ 
cant” refers to his knowledge of the subjects enu¬ 
merated in the statute.'^6 

Under a statute providing that the board in 
conducting examinations for admission to prac¬ 
tice in a limited branch of medicine should call 
to its aid a person of established reputation and 
known ability in the particular limited branch, the 
board is not required to turn the complete conduct 
of the examination over to the person so called 
but may itself conduct the examination in the basic 
medical subjects.'^’^ Examinations should be fairly 
given and graded according to the same standard,^® 
and statutory provisions designed to conceal the 
identity of an applicant for a license should be 
observed whenever possible failure strictly 

to comply with such a provision may be insufficient 
to render the examination void, where there is no 
evidence that favoritism was shown to any par¬ 
ticular applicant or that the fact that the identity 
of applicant was known to the examiner resulted 
in partiality.®^ board need not actually grade 

examination papers, but that task may be delegated 
to a member or officer of the board.®^ Where ex¬ 
aminations are graded by a single member of the 
board, the grades are impliedly approved by the 
board when a license is issued.®^ 

The board may be required by law to keep ex¬ 
amination papers for a certain length of time after 
the examination.®8 Examination papers of the 
state board are "public records” of the board and 
may be used for the purpose of determining wheth- 


roreigrn. school 

Tho rule of state board of medical 
examiners requiring applicants for 
examination for license to practice 
medicine to possess diploma from 
grade A school was inapplicable to 
applicant predicating his right to 
apply on diploma from school not 
within area where the grading re- 
■quested obtains, and board's rule 
that applicants holding diplomas 
from schools not within United 
States and Canada were ineligible 
to apply for examination was unau¬ 
thorized.—^Application of State Bd. 
of Medical Examiners, 206 P.2d 211, 
201 Okl. 365. 

38. La.—^Louisiana State Board of 
Dentistry v. Hodge, 107 So. 611, 
160 La. 743. 

39. La.—^Louisiana State Board of 
Dentistry v. Hodge, supra. 

40. Mo.—State v. Lutz, 38 S.W. 32^, 
136 Mo. 633. 


The osteopathic statute does not 
authorize the state board of osteo¬ 
pathic registration and examination 
to approve schools or colleges whose 
teachings do not conform to the fun¬ 
damental principles of osteopathy.— 
State ex rel. Beck v. G-leason, 79 P. 
2d 911, 148 Kan. 1. 

41. Wis.—State v. Chittenden, 107 
N.W. 500, 127 Wis. 468. 

48 C.J. p 1093 note 31. 

42. Cal.—Millsap v. Alderson, 219 
P. 469, 63 Cal-App. 518. 

43. Ohio.—'State v. State Medical 
Board, 32 Ohio Cir.Ct. 687. 

44. Neb.—Carpenter v. State, 184 N. 
W. 941, 106 Neb. 742. 

45. Iowa.—State v. Howard, 245 N. 
W. 871, 216 Iowa 545. 

Naprapathy 

Iowa.—State v. Howard, supra, 

46. Tex.—Board of Medical Exami¬ 
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ners v. Taylor, 120 S.W. 574, 56 
Tex.Civ.App. 291. 

47. Ohio.—Cox v. State Medical Bd. 
of Ohio. 83 N.E.2d 648, 83 Ohio 
App. 316. 

48. Wash.—State ex rel. Fleming v. 
Cohn. 121 P.2d 954, 12 Wash.2d 
415. 

Action held not improper 

Cal-—Aylward v. State Board of 
Chiropractic Examiners, 192 P.2d 
929, 31 Cal.2d 833. 

49. Cal.—^Aylward v. State Board of 
Chiropractic Examiners, supra. 

50. Cal.—Aylward v. State Board of 
Chiropractic Examiners, supra. 

51. Cal.—^Aylward v. State Board of 
Chiropractic Examiners, supra. 

52. Cal.—^Aylward v. State Board of 
Chiropractic Examiners, supra. 

53. Fla.—^York v. State ex rel. 
Schwaid, 10 So.2d 813, 152 Fla. 285. 



PHYSICIANS AND SURGEONS 


70 C.J.S. 


§ 13 

er the board has arbitrarily refused a certificate to 
practice to one who has taken an examination for 
such certificate.^^ When charges of unfair grad¬ 
ing are made, the board should offer to disprove the 
charges or make provision for regrading.^S The 
board may impose certain conditions to its grant 
of the right to take a special reexamination in a 
single subject. 

(6) To Refuse License or Certificate for 
Cause 

Boards are sometimes authorized by statute to refuse 
licenses or certificates to applicants guilty of unprofes¬ 
sional or dishonorable conduct; but an applicant who 
possesses the requisite professional qualifications cannot 
be denied a license or certificate without a hearing on 
the question of his character and conduct. 

Boards are sometimes authorized by statute to -re¬ 
fuse licenses or certificates to applicants guilty of 
unprofessional or dishonorable conduct.®*^ Under 
such a statute, the term '"dishonorable” must be 
construed as having been used in its generally ac¬ 
cepted sense,s8 and in determining what constitutes 
“dishonorable -conduct” every case must be deter¬ 
mined on its own particular facts.Authority 
may also be vested in boards to refuse licenses 
or certificates* on any grounds on which a license 
may be revoked by a court,80 or for gross malprac¬ 
tice. 8^ However, an applicant who possesses the 
requisite professional qualifications cannot be de¬ 
nied a license or certificate without a hearing on 
the question of his character and conduct and a 
statute which mandatorily requires the board to re¬ 
fuse a certificate and does not provide for or re¬ 
quire notice and a hearing is unconstitutional.83 


A statute providing that the state board of exam¬ 
iners may refuse a certificate to any person on pal¬ 
pable evidence of incompetency may be applicable 
where a prior practitioner applies for a certifi¬ 
cate ;84 and under such a statute the board has pow¬ 
er to inquire into the -competency of an applicant.85 

d. Judicial Review of Decisions 

state medical or dental laws sometimes authorize 
judicial review of the action of a board of examiners in 
refusing a license or certificate to an applicant, and such 
statutes may permit the court to pass on the merits of 
the applicant's claim or may limit the scope of investiga¬ 
tion to the fairness and legality of the action of the board. 

State medical or dental laws sometimes author¬ 
ize judicial review of the action of a board of ex¬ 
aminers in refusing a license or certificate to an 
applicant ;88 and in a case within such a statute 
applicant has a right to an appeal®^ and to a hear¬ 
ing thereon.8S The refusal of the board to per¬ 
mit an applicant to take the examination required 
for a license because applicant failed or refused or 
was unable to make application on the form and 
in such manner as the board prescribed is not a 
“judgment” of the board refusing a license to prac¬ 
tice from which an appeal to the court will lie.89 
A right of appeal conferred by one statute may not 
be available to a class of applicants whose rights 
are conferred by another distinct statute.*^8 When 
no appeal is provided for by statute, the medical 
or dental board, in passing on a question within its 
jurisdiction calling for the exercise of judgment, 
is supreme as long as it proceeds to a reasonable 
conclusion on evidence bearing on such question.'^! 


54. Fla.—^Tork v. 'State ex tel. 

Jones, 137 So. 766, 144 Fla. 216. 

55. Fla.—^Tork v. State ex rel. 

Schwaid, 10 So.2d S13, 152 Fla. 
285. 

56. Wis.—State ex rel. Dubin v. 
Wisconsin State Board of Medical 
Examiners, 268 N.W. 116, 222 Wis. 
227. 

57. Mich.—^Michigan -State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N,W. 343, 280 Mich. 600. 

Minn.—^Fisch v. Sivertsen, 292 N’.W. 

758, 208 Minn. 102. 

48 C.J. p 1093 note 33. 

Good moral character as qualifica¬ 
tion see supra § 12 e. 

58- Kan.—Capland v. Board of Den¬ 
tal Examiners, 87 P.2d 597, 149 
Kan. 352. 

58- Kan.—Capland v. Board of Den¬ 
tal Examiners, supra. 

60. Iowa.—Craven v. Bierring, 269 
N.W. 801, 222 Iowa 613. 
Gottstruction with other provisions 
'Statute authorizing department of 


health to refuse to grant license to 
practice profession to person other¬ 
wise qualified on any grounds on 
which license may be revoked by 
district court was held required to 
be construed with other provisions 
of statute relating to licensing and 
revocation of license of members of 
profession; statute was held applic¬ 
able only to granting of license to 
practice dentistry in first instance 
and, hence, not to affect rights of 
holder of license duly and legally is¬ 
sued.—Graven v. Bierring, supra, 

61. S.C.—Gregory v, Mclnuis, 134 S. 
E. 527, 140 B.C. 52. 

48 C.J. p 1094 note 34. 

62. Ga.—^Mott v. State Board of 

Optometry Examiners, 95 S.E. 867, 
148 Ga. 55. 

48 C.J. p 1094 note 35. 

63. Ga.—^Mott V. .State Board of 

Optometry Examiners, supra. 

64. Iowa.—State v, Mosher, 43 H.W. 
202, 78 Iowa 321. 

65- Iowa.—State v. Mosher, supra- 

66. Ind.—'State Board of Medical 
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Registration and Examination v. 
Scherer, 46 ]Sr.E.2d 602, 221 Ind. 
92. 

3[iiiiiited jurisdiction 

The statute authorizing appeal to 
circuit or superior court from order 
of state board of medical registra¬ 
tion and examination, refusing li¬ 
cense to practice medicine or other 
system of healing, vests in courts 
only such jurisdiction as constitu¬ 
tion permits.—State Board of Medi¬ 
cal Registration and Examination v. 
Scherer, supra. 

67. Wash.—State v. Maybury, 272 
P. 720, 150 Wash. 217.. 

48 C.J. p 1094 note 41. 

68. Ohio.—-Rutledge v. State Medi¬ 
cal Board, 140 N.E. 132, 106 Ohio 
St. 544. 

68. Ga.—^Berkeley v. State, 41 S.E. 
2d 265, 74 Ga.App. 711. 

70. Minn.—-Williams v. Minnesota 
'State Board of Medical Examiners, 
139 N.W. 500, 120 Minn. 313. 

71. Cal.—^Van Vleck v. State Board 
of Dental Exanainers, 48 P. 228, 
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Ordinarily the appeal should he taken or per¬ 
fected in the manner required hy the statute au¬ 
thorizing the appeal,72 but, where a statute au¬ 
thorizes an appeal, its failure to prescribe the man¬ 
ner of taking or perfecting it does not affect the 
right thereto.73 Pending an appeal from a refusal 
to grant a license, the court has no power to al¬ 
low applicant to practiceJ^ Notice of the appeal 
should be served on a member of the board,75 and, 
where the notice so served is sufficient, it is imma¬ 
terial whether the board is or is not represented at 
the trial or hearing,76 unless it is required by stat¬ 
ute to be represented by the attorney-general and 
the proper prosecuting attorney.77 

Scope of inquiry. Where the appeal is from a 
refusal to grant a certificate, the case is to be heard 
on the application and copy of the order of re¬ 
fusal without any other issuesJ^ On review under 
some statutes the court may pass on the merits 
of applicant’s claim,79 but the particular statute 
under which the appeal is taken may sometimes 
be construed to limit the scope of the investigation 
on appeal to the fairness and legality of the ac¬ 
tion of the board.^® In a proceeding for review in 


the nature of certiorari, the rules limiting the scope 
of review generally are applicable;®^ the review 
is limited to the questions whether the board kept 
within its jurisdiction®^ and regularly pursued its 
authority,®® and does not extend to errors of 
law®^ or mistakes in findings of facts.®^ 

The decision of the board as to whether a pro¬ 
fessional school or college is reputable or in good 
standing will not be coerced or reversed by the 
courts,®® unless the board acts arbitrarily, oppres¬ 
sively, or unfairly,®7 or, in other words, the de¬ 
cision of the board will receive judicial sanction 
where it is reasonable®® and clearly within the pur¬ 
view of its powers.®9 In a statutory action to com¬ 
pel a board to approve a particular medical school, 
evidence of the quality of the course of instruction 
given by the school is admissible,®® 

In a proceeding to review the determination of 
a state board denying an application for indorse¬ 
ment of a foreign medical license, the sole issue is 
whether the board’s determination was arbitrary, 
unfair, or capricious,®^ and the court is without au¬ 
thority to order a trial on questions of fact relat¬ 
ing to petitioner’s qualifications,®^ or to substitute 


5 Cal.Unrep.Cas. 636, 44 L-R-A. 
635. 

48 C.J. p 1094 note 64. 

72. Ga.—Berkeley v. State, 41 S.E. 
2d 265. 74 Ga.App. 711. 

Klingr and transmission 
An appeal from judgment of board 
of medical examiners refusing an 
applicant a license to practice med¬ 
icine should be filed with board and 
transmitted by board to superior 
court of county of applicant's res¬ 
idence, and an appeal, not so filed 
and transmitted, should be dismissed 
on motion.—Berkeley v. State, supra. 

73. Mont.—State v. First Judicial 
Dist. Ct., 48 P. 1104, 19 Mont. 501. 

Ohio.—Rutledge v. State Medical 
Board, 140 N.E.. 132, 106 Ohio St. 
544. 

74. Mont.—State v. First Judicial 
Dist. Ct., Dept No. 2, 66 P. 754, 26 
Mont 121. 

75. Mont—'State v. First Judicial 
Dist Ct, 69 P. 710. 27 Mont 103. 

76. Mont.—State v. First Judicial 
Dist Ct., supra. 

77. Ind.—Indiana State Board of 
Dental Examiners v. Davis, 121 N. 
E. 142, 69 Ind.App. 109. 

48 C. J. p 1094 note 50. 

78. Ind,—^Indiana State Board of 
Medical Registration and Exami¬ 
nation V. Pickard, 177 N.E. 370, 93 
Ind.App. 171. 

79. Ohio.—^Rutledge v. State Medi¬ 


cal Board, 140 N.E. 132, 106 Ohio 
St 544. 

48 C.J. p 1094 note 43. 

80. Ind.—Indiana State Board of 
Dental Examiners v. Davis, 121 N. 
E. 142, 69 Ind.App. 109. 

48 C.J. p 1094 note 44. 

Grading 

In the absence of proof of arbi¬ 
trary and capricious grading, the 
court will not substitute its judg¬ 
ment for that of the board as to 
grades in the examination on basic 
medical subjects.—Cox v. State Medi¬ 
cal Bd. of Ohio, 83 N.E.2d 648, 83 
Ohio App. 316. 

81. Idaho.—^Raaf v. State Board of 
Medical Examiners, 84 P, 33, 11 
Idaho 707. 

82. Colo.—^^State Board of Medical 
Examiners v. Brown, 198 P. 274, 
70 Colo. 116—State Board of Medi¬ 
cal Examiners v. Boulls, 195 P. 
325, 69 Colo. 361- 

83. Colo.—'State Board of Medical 
Examiners v. Brown, 198 P. 274, 
70 Colo. 116. 

84. Colo.—State Board of Medical 
Examiners v. Brown, supra. 

85. Colo.—State Board of Medical 
Examiners v. Brown, supra. 

86. Tenn.—■Williams v. State Board 
of Dental Examiners, 27 S.W. 1019, 
93 Tenn. 619. 

87. Mo.—State v. North, 294 S.W. 
1012, 316 Mo. 1050. 

Tenn.—Williams v. State Board of 
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Dental Examiners, 27 S.W. 1019, 
93 Tenn. 619. 

88. Mo.—State v. North, 294 S.W. 
1012, 316 Mo. 1050. 

89. Mo.—State v. North, supra. 

90. Cal.—^Dos Angeles College of 
Osteopathic Physicians, etc. v. 
Board of Medical Examiners, 199 
P. 1093, 53 CaLApp. 138. 

91. N.Y.—Erlanger v. Regents of 
University of State of N. Y., 10 
N.Y.S.2d 1013, 25$ App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of N. Y., 22 N.E. 
2d 178, 281 N.Y. 627. 

Xnauiry into facts 

The decision of Board of Regents 
denying application for indorsement 
of licenses of other states to prac¬ 
tice medicine is a Affinal order,*" and 
it is duty of court on allegation that 
action of regents was unfair, arbi¬ 
trary, and capricious to inquire into 
the facts and, if on a fair considera¬ 
tion of all circumstances and the law 
it was duty of regents to grant re¬ 
lief, court must correct the wrong, 
since regents" discretion when exer¬ 
cised must be a sound judicial dis¬ 
cretion and not an arbitrary act or 
whim.—^Application of Bailey, 20 N. 
Y.S.2d 915, 175 Misc. 458, transferred, 
see, 24 N.Y.S.2d 539, 261 App.Div. 64. 

92. NTY.—^Erlanger v. Regents of 
University of State of New York, 
10 N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni- 
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its judgment for that of the board in order to de¬ 
termine that the action of the board was unreason¬ 
able.^® The decision of the board as to whether 
an applicant should be admitted to practice on the 
basis of a license issued in another jurisdiction, 
where such matter is within the discretion of the 
board, should not be interfered with in the ab¬ 
sence of clear and convincing proof that such dis¬ 
cretion has been exercised arbitrarily, unfairly, or 
capriciously.®^ The court is authorized to go be¬ 
hind the certificate of good standing of applicant 
issued by the foreign state.®^ 

Determination. In some proceedings, the court 
cannot direct the granting of a license,®^ even 
though allegations in the petition as to the quali¬ 
fications of the petitioner are not denied;®'^ if it 
finds that the board exceeded its jurisdiction, or 
failed regularly to exercise its authority, it is 
its duty to remand the cause to the board for a 
rehearing.®® Under some statutes with respect to 
judicial review, however, if the court is satisfied 
that applicant is entitled to a license, it may order 
the license issued notwithstanding the board denied 
a license.®® 

New trial and appellate review. The board, when 
aggrieved by the decision of the court, may move 
for a new trial,^ or, under statutes authorizing a 
further appeal, may appeal to a higher court.® 

§ 14. Sufficiency of License or Certificate 

Under a statute requiring a iicense from some char¬ 
tered school, state board of examiners, or medical so¬ 
ciety, neither a certificate showing that the holder has 
passed a limited course of study nor a commission for 
the practice of medicine within a limited sphere is suffi¬ 
cient. 


Under a statute requiring a license from some 
chartered school, state board of medical examiners, 
or medical society, neither a certificate showing that 
the holder has passed a limited course of study® 
nor a commission for the practice of medicine with¬ 
in a limited sphere^ is sufficient, and, under a stat¬ 
ute requiring a license from a state board or like 
agency, a medical school diploma conferring the 
title “M.D.” cannot serve as a license to practice 
medicine.5 Also, a receipt for money paid by an 
applicant as an examination fee is not a license.® 
Where a statute requiring an applicant to obtain a 
license or certificate further requires that such 
license or certificate shall be indorsed or counter¬ 
signed by a particular officer before it shall be¬ 
come valid, a license or certificate not so indorsed 
or countersigned is insufficient to authorize the 
holder to practice medicine.*^ 

§ 15. Operation and Effect 

a. In general 

b. Nature of practice permitted 
a. In General 

A license to practice medicine, drugless healing, 
dentistry, or optometry is not a contract, but is rather 
a grant by the state of a privilege usable at the option 
of the licensee, but not delegable to another; and a 
proper license or certificate is conclusive evidence of the 
right to practice conferred thereby. 

A licens’e to practice medicine, drugless healing, 
dentistry, or optometry is not a contract,® but is 
rather a grant by the state of a privilege® or 
franchise^® usable at the option of the licensee,^^ 
but not delegable to another.^® It has also been 
held, however, that the right of a person to prac¬ 
tice under a license is not a 'Tranchise.”^® It is 


versity of State of New York, 22 
N.E.2d 178, 281 N.Y. 627. 

93. N.Y.—^Erlanger v. Regrents of 
University of State of New York, 
10 N.Y.S.2d 1013, 256 App.Div. 444, 
affirmed Levi v. Regents of Uni¬ 
versity of State of New York, 22 
N.E.2d 178, 281 N.Y. 627, 

94. N.Y.—Marburg v. Cole. 36 N.B. 
2d 113, 286 N.Y. 202, 136 A.L.R. 
734—^Application of Bailey, 24 N 
Y.S.2d 539, 261 App.Div. 64—In re 
De Luca, 6 N.Y.S.2d 742, 168 Misc. 
841, affirmed Application of De Lu¬ 
ca, 8 N.Y.S.2d 763, 256 App.Div. 
859. 

9& Utah.—Cali v. Billings, 140 P.2d 
640, 104 Utah 429. 

96. Colo.—State Board of Medical 
Examiners v. Brown, 198 P. 274, 
70 Colo. 116. 

97- Colo.—State Board of Medical 
Examiners v. Brown, supra. 

48 C,J. p 1094 note 62. , 


98. Colo.—State Board of Medical 
Examiners v. Brown, supra. 

99. Wash.—State v. Charrier, 276 
P. 878, 151 Wash. 654. 

1. Mont.—State v. First Judicial 
Dist. Ct., 69 P. 710, 27 Mont. 103. 

2. Ind.—Indiana State Board of 
Dental Examiners v. Davis, 121 
N.E. 142, 69 Ind.App. 109. 

Mont.—State v. First Judicial Dist. 
Ct., 69 P. 710, 27 Mont. 103. 

3. N.Y.—People v. Fulda, 4 N.Y.S. 
945, 52 Hun 65. 

4. N.Y.—People v. Fulda, supra. 

48 C.J. p 1095 note 70. 

5. N.Y.—People v. Somme, 104 N.Y. 
S. 946, 120 App.Div. 20, affirmed 83 
N.E. 1128, 190 N.Y. 541. 

6. Ind.—Melville v. State, 89 N.E. 
490, 90 N.E. 467, 173 Ind. 352. 

7. Ala.—Brooks v. State, 41 So. 156, 
146 Ala. 153—^Nicholson v. State, 14 
So. 746, 100 Ala. 132. 
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8. N.H.—^New Hampshire Board of 
Registration in Optometry v. Scott 
Jewelry Co., 9 A.2d 513, 90 N.H. 
368. 

Pa.—Shor v. Miller, Com.Pl., 48 
Dauph.Co. 39. 

48 C.J. p 1095 note 74. 

9- Ind.—Iterman v. Baker, 15 N.E. 

2d 365, 214 Ind. 308. 

48 C.J. p 1095 note 75. 

Personal privilege 

Ind.—Iterman v. Baker, supra. 

10 . W.Va.—Sloan v, Mitchell, 168 
S.E. 800, 113 W.Va. 506. 

48 C.J. p 1095 note 76. 

11. Mo,—State v, McIntosh, 103 S. 
W. 1071, 205 Mo. 616. 

12. Ind.—Iterman v. Baker, 15 N.B, 
2d 365, 214 Ind. 308. 

13. Ind.—State v. Green, 14 N.E. 
352, 112 Ind. 462. 

NX—Mosig V. Jersey Chiropodists, 
194 A. 248, 122 N.J.Ea. 382. 
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sometimes said that the right conferred by the 
license is a property right,hut in other cases it 
is said that strictly speaking it is neither a person¬ 
alia nor a propertyi® right, although it partakes in 
a measure of the nature of both.i^ At any rate the 
license does not confer a vested right on the holder 
thereof.is 

Conclusiveness, A proper license or certificate is 
conclusive evidence of the right to practice con¬ 
ferred thereby but a directory of persons hold¬ 
ing licenses to practice in the state, compiled and 
published by the board of examiners under statutory 
authority, and indicating the form of license or cer¬ 
tificate held by each person listed in the directory, 
is not conclusive on the courts as to the scope of the 
right of a person listed in the directory.^o Where a 
board clothed with exclusive power to issue a li¬ 
cense exercised such power, the licensee may prac¬ 
tice medicine until the authority is lawfully re¬ 
voked, regardless of the validity of the statute un¬ 
der which the license was issued.^i 

Territorial operation. Under some statutes a li¬ 
cense will entitle the holder to practice throughout 
the state,^^ but in a few jurisdictions the obtaining 
of a license or certificate, as discussed supra § 8, 
or the recording thereof, considered infra § 23, in 
the county where applicant or the holder resides or 


intends to practice is, or at times has been, required 
by statute. 

b. Nature of Practice Pexinitted 

(1) In general 

(2) Limited licenses 

(1) In General 

Ordinarily, a person holding a iicense or certificate to 
practice medicine and surgery, or to treat human dis¬ 
eases generally, has unlimited authority to prescribe for 
and treat the sick and afflicted, practice the profession 
in all its branches, and use any method or system of 
treatment or healing he may choose. 

A person holding a license or certificate to prac¬ 
tice medicine and surgery, or to treat human dis¬ 
eases generally, has unlimited authority to prescribe 
for and treat the sick and afilicted,^^ practice the 
profession in all its branches,^^ and use any method 
or system of treatment or healing he may choose, 
including the chiropractic system but, under the 
statutes of a few jurisdictions, he is not entitled to 
practice osteopathy.27 in some jurisdictions it is 
held that a person holding a license to practice 
medicine and surgery may practice dentistry with¬ 
out obtaining a license or certificate as a dentist,^8 
but in other jurisdictions it is held that he may not 
do so,29 or at least he may not perform dental work 
not falling within an express statutory exception in 
his favor.80 xhe holder of a license to practice 


14. Cal.—Barrett v. Board of Os¬ 
teopathic Examiners of Califor¬ 
nia, 40 P.2d 923, 4 Cal.App.2d 135. 

Fla.—State ex rel. Estep v. Rich¬ 
ardson, 3 So.2d 512, 148 Fla. 48. 
S.C.—Ezell V. Ritholz, 198 S.E. 419, 
188 S.C. 39. 

Tex.—Kelly v. State, 138 S.W.2d 
1075, 139 Tex.Cr. 156. 

48 C.J. p 1095 note 78. 

15. N.T.—People v. Reid, 136 N.Y.S. 
428. 151 App.Div. 324. 

16. N.T.—^People v, Reid, supra. 
Patent 

The right conferred by a license to 
practice optometry is not in nature 
of an exclusive patent to exploit an 
invention and the statute imposes 
on the licensed practitioner no great¬ 
er duty toward his patient or public 
than he would have had without the 
license.—^New Hampshire Board of 
Registration in Optometry v. Scott 
Jewelry Co., 9 A.2d 513, 90 N.H. 368. 

17. K.T.-—People v. Reid, 136 N.Y.S. 
428, 151 App.Div. 324. 

Valuable right 

Right of licensed physician to 
practice is valuable right, protected 
by such safeguards as legislature 
has thrown around it.—Randall v. 
State Board of Medical Examiners, 
293 P, 790, 110 CahApp. 61. 


18. Tenn,—State Board of Medical 
Examiners v. Friedman, 263 S.W. 
75, 150 Tenn. 152. 

SubsecLTient statute 
All licenses issued to physicians 
under prior statute relating to prac¬ 
tice of medicine are subject to pro¬ 
visions of the subsequently-enacted 
medical practice act.—People v. 
Frankowsky, 15 N.E.2d 894, 296 Ill. 
App. 637, affirmed 21 N.B.2d 582, 371 
Ill. 493. 

19 . Iowa.—^Rowe v. Toon, 169 Isr.W. 
38, 185 Iowa 848. 

20. Cal.—^Itlillsap v. Alderson, 219 
P. 469, 63 Cal.App. 518, disapprov¬ 
ing In re Gerber, 206 P. 1004, 57 
Cal.App. 141. 

21. Tenn.—State v. Hartley, 54 'S. 
W'.2d 960, 165 Tenn. 278. 

22. S.D.—'State v. Carlisle, 132 N. 
W. 686, 28 S.D. 169, Ann.Cas.l914B 
395. 

Tex.—^Derrick v. State, 28 S.W, 818, 
34 Tex.Cr. 21. 

23. Cal.—^Millsap v. Alderson, 219 P. 
469, 63 CaLApp. 518. 

Colo.—^Bebber v, Fisher, 102 P.2d 
741, 106 Colo. 197. 

Iowa.—State v. Boston, 284 N.W. 143, 
226 Iowa 429. 

24. Colo.—^Bebber v. Fisher, 102 P. 
2d 741, 106 Colo. 197. 
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Minn.—Stewart v. Raab, 56 N.W. 256, 
55 Minn. 20. 

Wyo.—State v. Catellier, 179 P.2a* 
203, 63 Wyo. 123. 

25. Wyo.—State v. Catellier, supra. 
48 C.J. p 1095 note 91. 

Whole field of treatment 

Statutes relating to practice of 
medicine were held to manifest leg¬ 
islative intent that license to prac¬ 
tice medicine and surgery in all its 
branches should cover whole field 
of treatment of human ailments.— 
Walkenhorst v. Kesler, 67 P.2d 654, 
92 Utah 312. 

26. Ala.—^Jackson v. State, 99 So. 
826, 19 Ala,App. 633—McLosky v. 
State, 98 So. 706, 19 Ala.App. 544, 
reversed on other grounds 98 So. 
70S, 210 Ala. 458. 

27. Mont.—State v. Hopkins, 166 P. 
304, 54 Mont. 52—State v. Wood, 
165 P. 592, 53 Mont. 566. 

28. R.I.—State V. Beck, 43 A. 366, 
21 R.I. 288, 45 L.R.A. 269. 

29. Minn.—State v. Taylor, 118 N. 
W. 1012, 106 Minn. 218, 19 L.R.A., 
N.S., 877, 16 Ann.Cas. 487. 

48 C.J. p 1095 note 96. 

30. Mich.—People v. Blair, 158 N.W. 
889, 192 Mich. 183. 
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medicine and surgery is entitled to practice op- 

tometry.33. 

(2) Limited Licenses 

(a) In general 

(b) Chiropractics 

(c) Osteopathy 

(a) In General 

Licenses issued under some statutes are limited with 
respect to the scope of practice permitted, since persons 
pretending knowledge and instruction in a pursuit of a 
particular method and holders of restricted licenses may 
not practice branches of the art of healing not embraced 
within the subjects on which the licensee has been ex¬ 
amined, and which by his certificate he is authorized to 
practice. 

Licenses issued under some statutes are limited 
with respect to the scope of practice permitted, 
since persons pretending knowledge and instruction 
in a pursuit of a particular method^^ and holders 
of restricted licenses^^ may not practice branches 
of the art of healing not embraced within the sub¬ 
jects on which the licensee has been examined, and 
which by his certificate he is authorized to prac¬ 
tice. Accordingly, practice outside the scope of the 
license may not be indulged in by a person licensed 


to practice chiropody,optometry,35 and physi¬ 
otherapy.3 6 The legislature in providing for licen¬ 
ses to practice certain specialized branches of the 
healing art must be assumed to have intended that 
the methods employed thereunder should bear some 
rational relationship to the alleviation of human 

ills.37 

Dentistry. A person licensed to practice dentistry 
keeps within his authority when he cleanses and 
treats cancer of the mouth.38 By express provision 
of statute, a dentist may administer anesthetics in 
the course of dental surgery.33 ^ person holding a 
license to conduct, manage, or maintain a dental 
parlor may furnish and maintain an office and ap¬ 
pliances for the practice of dentistry^^o and employ 
competent and licensed dentists to carry on such 
practice,but may not himself engage in the actual 
practice of dentistry without obtaining a license for 

that purpose.^3 

Drugiess healing generally. Under some statutes 
the recipient of a license for the treatment of hu¬ 
man ailments without the use of drugs or medicine 
and without operative surgery is restricted to the 
use of the method or system designated in his ap¬ 
plication as the one he desires to practice.43 Drug- 


31. Colo.—^Bebber v. Fisher, 102 P. 
2d 741, 106 Colo. 197. 

Alternative ri^ht 

A duly licensed physician and sur¬ 
geon was either entitled to practice 
optometry by virtue of his physi¬ 
cian's license, or, by virtue thereof, 
he was entitled, without examina¬ 
tion, to an optometrist's license pro¬ 
vided he paid statutory fees.—^Beb- 
ber V. Fisher, supra. 

32. Ind.—Crum v. .State Board of 
Medical Registration and Exami¬ 
nation, 37 K.E.2d 65, 219 Ind. 191- 

Pa.—^Pennsylvania Chiropractor's 

Ass’n V. State Board of Medical 
Education, 41 Pa.Dist. & Co. 619, 50 
Dauph.Co. 324. 

■33- Pa.—Commonwealth v. Allison, 
156 A. 812, 103 Pa.Super. 140. 
Wash.—State v. Houck, 203 P.2d 693, 
32 Wash.2d 681. 

49 C.J. p 1311 note 72 Eal 

34. Ill.—People v. Friedman, 29 N. 
E,2d 89, 374 Ill. 212. 

Anesthetic 

The provision of chiropody statute 
that statute must not be construed 
to confer the right to use any anes¬ 
thetic other than local is equivalent 
to provision that a chiropodist must 
not give a general anesthetic.—State 
V. Catellier, 179 P.2d 203, 63 Wyo. 
123. 

35. D.C.—'Silver v. Lansburgh & 
Bros., Ill P.2d 618, 72 App.D.C. 
77, 128 A.L..R. 582. 


Biagnosis for the treatment of eye 
diseases is not authorized.—^Hamp¬ 
ton V. Brackin’s Jewelry «& Optical 
Co., 186 So. 173, 237 Ala. 212. 

36. N.Y.—^People v. Mari, 183 N.E. 
868, 260 H.Y. 383. 

ZfZamixLatioxi and report 

•Statute was held not to authorize 
one licensed to practice physiothera¬ 
py to make examination of patient 
and report results to licensed physi¬ 
cian over telephone and act on physi¬ 
cian's verbal instructions until phy¬ 
sician arrives.—^People v. Mari, su¬ 
pra. 

37. Ind.—^Crum v. ‘State Board of 
Medical Registration and Exami¬ 
nation, 37 H.E.2d 65, 219 Ind. 191. 

Beprehensible and revolting conduct 
The court will not judicially pre¬ 
sume that general assembly in au¬ 
thorizing the practice of chiroprac¬ 
tic, naturopathy, and electrotherapy 
intended to authorize a course of 
conduct so reprehensible and revolt¬ 
ing as to shock the sensibilities of 
reasonable men.—Crum v. State 
Board of Medical Registration and 
Examination, supra. 

38. Mich,—^In re Carpenter, 162 H. 
W. 963, 196 Mich. 561. 

39. Ariz.—State v. Borah, 76 P.2d 
757, 61 Ariz. 318, 115 A.L..R. 254. 

40. Or.—State v. State Board of 
Dental Examiners, 188 P. 960, 190 
P. 338, 96 Or. 529. 

868 


41, Or.—State v. State Board of 

Dental Examiners, supra. 

42, Or.—State v. State Board of 

Dental Examiners, supra. 

43, Ill.—^People v. McGinley, 160 N. 
E. 186, 329 Ill. 173. 

Purpose of examination 

The statute providing that drug¬ 
less healers pass an examination in 
certain subjects with which medical 
doctors and surgeons are familiar 
does not authorize healers to prac¬ 
tice medicine, but merely requires 
healers to know enough not to in¬ 
jure patients and to recognize cases 
where their limited methods are in¬ 
effective and services of a doctor are 
required.—^Kelly v. Carroll, Wash., 
219 P.2d 79. 

license to treat sick by herbs and 
massage did not authorize licensee 
to practice medicine and surgery, in 
its comprehensive sense, to hold him¬ 
self out as practitioner of medicine, 
to assume title of doctor, to diagnose 
diseases, or to sign death certificate. 
—Commonwealth v. Allison, 156 A. 
812, 103 Pa;Super. 140. 

'^Sanipractic” is a method of drug¬ 
less healing, and one who practices 
that particular method of healing is 
restricted to what he is permitted to 
do under the certificate or license 
which has been issued to him.—^Mar¬ 
tin V. Department of Social Security, 
121 P.2d 394, 12 Wash.2d 329. 
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kss healers may not practice surg’ery^^ or obstet¬ 
rics.'^® Under a statute providing for the issuance 
of a “drugless practitioner certificate” authorizing 
the holder to treat diseases, injuries, and deformi¬ 
ties without in any manner severing or penetrating 
any of the tissues of human bemgs,^® the word 
“sever” means severance by cutting with a knife, 
and, therefore, the statute is not unconstitutional 
on the ground that, as it is impossible to practice 
osteopathy, chiropractics, or mechanotherapy with¬ 
out severing tissues in the course of manipulation 
and adjustment, it in effect prohibits the practice 
of such systems.48 

Naturopathy, A license to practice naturopathy 
is a limited license to “practice medicine.”^^ The 
holder of a certificate to practice naturopathy is 
limited in his treatment to his particular system,®^ 
and, while he may use electricity, heat, water, vibra¬ 
tion, and muscular articulation for therapeutic 
purposes,®l he is without any right or authority to 
engage in the general practice of medicine and sur- 
gery,®2 and, more particularly, under an express 
provision of statute, to administer toxic drugs.®^ 


(b) Chiropractics 

A license to practice chiropractic is a limited license 
to ''practice medicine,*' entitling the holder of the li¬ 
cense to practice “chiropractics" as that term is de¬ 
fined OP construed, and to use such measures as are per¬ 
mitted by statute; but ordinarily the licensee is limited 
to the use of mechanical, hygienic measures incident to 
the care of the body and may not invade the field of 
medicine and surgery. 

A license to practice chiropractic is a limited li¬ 
cense to “practice medicine,”but the license does 
not thereby constitute the chiropractor a “licensed 
doctor, physician, or surgeon.”®® The holder of a 
license or certificate to practice chiropractics is 
of course entitled to practice “chiropractics” as that 
term is defined or construed,®® and to use such mea¬ 
sures as are permitted by statute;®'^ and a licensed 
chiropractor does not violate a medical practice act 
by practicing or holding himself out as a practic¬ 
ing chiropractor.®® On the other hand, the licensee 
may not indulge in practice outside the field to 
which the practice of chiropractic has been lim¬ 
ited.®® A statute providing that a license to prac¬ 
tice chiropractic does not authorize licensees to do 


Violation of statute held not shown 
The sale by drug’less practitioner 
of “vitamin” capsules, which were 
food substitutes containing wheat 
germ oil, in original sealed package 
under trade-mark of manufacturer 
without other representation than 
what was printed on label, was not 
violative of code section prohibiting 
drugless practitioners from prescrib¬ 
ing, using, or administering “drugs” 
or what are known as “medical prep¬ 
arations” in the treatment of dis¬ 
ease or other condition.—^King v. 
Board of Medical Examiners, 151 P* 
2d 282, 65 Cal.App.2d 644. 

44. Wash.—State v. Lydon, 16 P.2d 
848, 170 Wash. 354. 

Sanipractor's right to practice 

“mechanotherapy** and “mechanical 
manipulation” was held not to au¬ 
thorize him to practice surgery.— 
State V. Lydon, supra. 

45. Wash.—State v. Houck, 203 P. 
2d 693, 32 Wash.2d 693. 

46- Cal.—King v. Board of Medical 
Examiners, 151 P.2d 282, 65 Cal. 
App.2d 644. 

''PenetratioxL” held not shown 

A drugless practitioner did not 
“penetrate the tissues in the treat¬ 
ment of disease** or other condition, 
within the code section prohibiting 
such penetration by drugless practi¬ 
tioners by penetrating the tissues of 
a patient for the purpose of making 
a hemoglobin test of the blood in the 
process of diagnosis.—^King v. Board 
of Medical Examiners, supra, 

47- Cal.—^People v. Chong, 151 P. 
653, 28 CaLApp. 121, followed in 
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People V. Yak Q. Gine, 151 P. 554, 
28 CaLApp. 801. 

48. Cal.—People v. Chong, 151 P. 
553, 28 Cal.App. 121, followed in 
People V. Yak Q. Gine, 161 P. 554, 
28 CaLApp. 801. 

49. Ind.—Crum v. State Board of 
Medical Registration and Examina¬ 
tion, 37 H.E.2d 65, 219 Ind. 191. 

50. Cal.—Millsap v. Alderson, 219 P. 
469, 63 CaLApp. 618. 

51. Conn.—State v. Wheaton, 36 A. 
2d 118, 130 Conn. 544. 

52. IJ.S.—Perry v. Larson, D.C.Pla., 
25 P.Supp. 728, affirmed, C.C.A., 104 
F.2d 728. 

Cal.—Millsap v. Alderson, 219 P. 469, 
63 CaLApp. 518. 

Practice of materia medica 

Under statute providing for prac¬ 
tice of naturopathy by employment 
among other agencies of phytothera¬ 
py dietetics, psychotherapy, suggest- 
otherapy, hydrotherapy, zonetherapy, 
biochemistry, electrotherapy, me¬ 
chanotherapy, and heliotherapy, pro¬ 
viso that nothing therein should be 
construed to authorize naturopathic 
physician to practice materia medica 
limited medical terms used in stat¬ 
ute and was required to be given 
controlling eff!ect.—^Perry v, Larson, 
C.aA.PIa., 104 F.2d 728. 

Diathermy machine 

A licensed naturopath, intentional¬ 
ly and purposely applying electricity 
by means of diathermy machine used 
by surgeons to burn out lump on pa- 
tient*s foot after diagnosing it as 
cancer, was guilty of practicing med- 
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iclne without license by performing 
surgical operation.—e t h k e n v. 
State, 104 P.2d 159, 56 Ariz. 15. 

53. Tenn.—^Estep v. State, 192 'S.W. 
2d 706, 183 Tenn. 325. 

54. Ind.—Crum v. State Board of 
Medical Registration and Exami¬ 
nation, 37 N.E.2d 65, 219 Ind. 191. 

55. Mich.—^Erdman v. Great North¬ 
ern Life Ins. Co., 235 N.W. 260, 253 
Mich. 579. 

56. Cal.—^Evans v. McGranaghan, 41 
P.2d 937, 4 Cal.App.2d 202. 
Treatment of spine to remedy 

wrench received in heavy lifting was 
within scope of chiropractor's license 
to practice.—Shober v. Industrial 
Commission, 68 P.2d 756, 92 Utah 
399. 

57. Cal.—^People v. Fowler, 84 P.2d 
326, 32 CaLApp.2d Supp. 737. 

Use of word “physician** 

A licensee under the chiropractic 
act may not use the word “physi¬ 
cian,** since he professes to heal 
without drugs or medicine, and a li¬ 
censee may not save himself from 
violating the act by placing in front 
of such word the word “chiroprac¬ 
tic.**—^People V. Christie, Super., 212 
P.2d 629. 

58. Cal.—^People v. Schuster, 10 P.2d 
204, 122 CaLApp.Supp. 790. 

59. Cal.—^People v. Mangiagli, Su¬ 

per., 218 P.2d 1025—^People v. Fow¬ 
ler, 84 P.2d 326, 32 Cal.App.2d 

Supp. 737. 

Iowa.—State v. Boston, 278 N.W. 291, 

I 226 Iowa 429, opinion supplement- 
' ed 284 N.W. 143, 226 Iowa 429. 
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certain things does not authorize licensees to do all 
of the things not therein prohibited,®® especially 
where another statute defines the practice of chiro¬ 
practic. Under some statutes which authorize the 
practice of chiropractic as taught in chiropractic 
schools, a licensee may engage in siich practice re¬ 
gardless of whether the practice, prior to the en¬ 
actment of the statute, would have been construed 
as the practice of medicine, surgery, osteopathy, 
dentistry, or optometry but it has also been held 
that such a statute does not authorize practice by 
a chiropractor of everything that is taught in chiro¬ 
practic schools, but the practice must be chiroprac¬ 
tic, and it must also be as taught in chiropractic 
schools.®® 

Under the terms of some statutes, a chiropractor 
is limited to the use of mechanical, hygienic mea¬ 
sures incident to the care of the body®^ which do 
not invade the field of medicine and surgery.®® The 
use of drugs, medical preparations, and instruments 
is not within the scope of a license to practice chiro- 
practics;®® nor may a chiropractor sever or pene¬ 


trate the tissues of human beings,®*^ administer 
blood plasma, or use a hypodermic injection.®® Or¬ 
dinarily, a chiropractor is not authorized to practice 
physiotherapy, electrotherapy, colonic irrigation, or 
to prescribe diets for patients;®® and a licensed 
chiropractor exceeds his authority when he gives 
electrical treatments.'^® 

(c) Osteopathy 

The holder of a license op certificate to practice 
osteopathy is entitled to practice -osteopathy in all its 
branches, together with such other subjects outside the 
usually recognized scope of osteopathy with respect to 
which authority has been granted by statute; but, gen¬ 
erally speaking, the licensee is not authorized to prac¬ 
tice medicine and surgery. 

The holder of a license or certificate to practice 
osteopathy is, of course, entitled to practice osteo¬ 
pathy'll in all its branches,'^^ together with such 
other subjects outside the usually recognized scope 
of osteopathy, with respect to which authority has 
been granted by statute.'^® In other words the li¬ 
censee may diagnose diseases*^^ and treat them ac- 


Couflictiugr provisions 

The provisions of chiropractic act 
that no chiropractor shall treat pa¬ 
tient for any illness except by chiro- 
practice as defined therein, and that 
it shall be violation of act for any 
person licensed thereunder to treat 
any person for infectious or con¬ 
tagious diseases or engage in prac¬ 
tice of medicine, mean that a chiro¬ 
practor may treat patient for illness 
or disease, which is not infectious or 
contagious, by chiropractic, and, 
hence, are in irreconcilable conflict 
with preceding section prohibiting 
construction of chiropractic as treat¬ 
ment of patients by use of surgery 
or medicine.—^Bx parte Halsted, 182 
S.W.2d 479, 147 Tex.Cr. 453. 

60. Cal.—People v. Mangiagli, Su¬ 
per., 218 P.2d 1025. 

61. Iowa.—State v. Boston, 284 N.W. 
143, 226 Iowa 429. 

62. Cal.—^Elvans v. McGranaghan, 41 
P.2d 937. 4 Cal.App.2d 202. 

63. Cal.—^People v. Fowler, 84 P.2d 
326, 32 CaI.App.2d Supp, 737. 

64. Cal.—People v. Nunn, 150 P.2d 
476, 65 CaLApp. 188. 

65. Cal.—People v. Nunn, supra. 
Wash.—State v. Wehinger, 47 P.2d 

35, 182 Wash. 360. 
nCethods 

A chiropractor licensed by the 
state is not authorized to engage in 
the use of any methods pertaining 
to the practice of medicine and sur¬ 
gery.—Joyner v. State, 179 So. 573, 
181 Miss. 245, 115 A.L.R. 954. 
mjection of antitoxin 

Provision of chiropractic act au-i 


thorizing licensed chiropractor to 1 
practice chiropractic as taught in' 
chiropractic schools together with ’ 
necessary mechanical hygienic and 
sanitary measures incident to care 
of body was held not to include use 
of hypodermic syringe and needle 
for injection of antitoxin in treat¬ 
ment of cancer.—In re Hartman, 61 
P.2d 1104, 10 Cal.App.2d 213. 

66. Iowa.—State v. Boston, 278 N. 
W. 291, 226 Iowa 429, opinion sup¬ 
plemented 284 N.W. 143, 226 Iowa 
429. 

Wash.—State v Wehinger, 47 P.2d 35, 
182 Wash. 360. 

Mixing 

A provision in the chiropractic act 
prohibiting a licensed chiropractor 
from using drugs or medicines listed 
in materia medica prohibits mixing 
one of included drugs or medicines 
with something else and calling it, 
whether rightly or wrongly, a pro¬ 
prietary medicine.—^People v. Fow¬ 
ler, 84 P.2d 326, 32 Cal.App.2d Supp. 
737. 

67. Cal.—^People v. Fowler, supra. 
Bemoval of tonsil 

Under statute, a chiropractor not 
licensed as a physician or surgeon, 
who for a fee attempted to remove 
by use of needle through which elec¬ 
tricity was applied patient’s tonsil, 
was guilty of unlawfully practicing 
medicine as a physician without a 
license.—Joyner v. State, 179 So. 
573, 181 Miss. 245, 115 A.L.R. 954. 

68. Cal.—People v. Mangiagli, 'Su¬ 
per., 218 P.2d 1025. 

69. Iowa.—^^State v. Boston, 278 N. 
W. 291, 226 Iowa 429, opinion sup¬ 
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plemented 284 N.W. 143, 226 Iowa 
429. 

70. N.J.—^Heintze v. New Jersey 
State Board of Medical Examiners, 
153 A. 253, 107 N.J.Law 420, af¬ 
firmed 163 A. 892, 110 N.J.Law 24 
—State Board of Medical Exam¬ 
iners v. De Baun, 147 A. 744, 7 N. 
J.Misc. 1040, 

48 C.J. p 1096 note 18. 

71. Mont—State v. Wood. 165 P- 
693, 53 Mont 666. 

72. Pa.—Commonwealth v. Cohen, 
15 A.2d 730, 142 Pa.Super. 199. 

73. Neb.—State ex rel. Johnson v. 
Wagner, 297 N.W. 906, 139 Neb. 
471. 

Biscretiouary authority of board 
Under statute providing that, if 
certain qualifications are met, board 
“may” grant to an osteopath the 
right to use instruments for minor 
surgical procedures, and to use anes¬ 
thetics, antiseptics, narcotics, and 
biological products, the board had 
discretionary authority not to grant 
such extension of authority to prac¬ 
tice osteopathy, even though appli¬ 
cant met the qualifications set up by 
statute.—Application of Marks, 27 
N.T,S,2d 739, 261 App.Div. 668. 
Sffect of ameudmeut 

The amendment of medical prac¬ 
tice act enlarging the field of medi¬ 
cine and surgery did not have the 
effect of making a licensed osteo¬ 
path also licensed to practice med¬ 
icine.—Palmer v. O’Hara, 68 A. 2d! 
574, 359 pa. 213. 

74. Pa.—Commonwealth v. Dailey^ 
76 Pa.Super. 510. 

. 48 C.J. p 1095 note 6. 
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cording to the principles of osteopathy.75 On the 
other hand, his authority is limited to the practice of 
*'osteopathy’^76 as the term was understood at the 
time of the passage of the statute providing for the 
issuance of the license or certificate J and, general¬ 
ly speaking, he is not authorized to practice medi¬ 
cine and surgery,78 although it is recognized that 
the practice of osteopathy and the practice of medi¬ 
cine and surgery overlap to a certain extent.79 
Some statutes by their terms authorize the licen¬ 
see to practice osteopathy as that system of heal¬ 
ing is taught in reputable colleges of osteopathy,80 
but any course outside the recognized field of osteo¬ 
pathy cannot be brought within its scope merely 
because it is given by an osteopathic college.8i Ac¬ 


cordingly, the mere fact that medicine and surgery, 
or branches thereof, are taught in colleges of osteo¬ 
pathy does not permit the practice thereof by an 

osteopath. 82 

Ordinarily the practice of osteopathy permitted 
by a license therefor extends and is confined to 
practice of a system of healing not involving the 
use of medicine and surgery, but consisting of 
• manipulation of the limbs and body of the patient 
with the hands by kneading, rubbing, or pressing, 
on the parts of the body,83 of application of hot or 
cold baths, and of prescription of diet and exer- 
cise,84 So, it has been held that a licensed osteo¬ 
path has no right to give electrical treatments,85 
or to use or prescribe drugs86 or internal curative 


75. Pa.—^Commonwealth v. Dailey, 
supra. 

76. Ga.—Mabry v. State Board of 
Examiners in Optometry, 10 S.E. 
2d 740, 190 Ga. 751. 

Iowa.—State v. Stoddard, 245 N.W. 

273, 215 Iowa 534, 86 A.L,B. 616. 
Mont.—State v. Thierfelder, 132 P. 

2d 1035, 114 Mont. 104. 

N.C.-—State v. Baker, 48 S.E.2d 61, 
229 N.C. 73. 

48 C.J. p 1096 note 7. 

77. Kan.—State ex rel. Beck v. 
Gleason, 79 P.2d 911, 148 Kan. 1. 

Wash.—State v. Bonham, 161 P. 377, 
93 Wash. 489, L.R.A.1917D 996. 

78. Ill.—People v. Frankowsky, 15 
N.B.2d 894, 296 Ill.App. 637, af¬ 
firmed 21 N.E.2d 582, 371 Ill. 493. 

Iowa.—State v. McPheeters, 249 N. 
W. 349, 216 Iowa 1359—State v. 
Stoddard, 245 N.W. 273, 215 Iowa 
534, 86 A.L.R. 616. 

Kan.—State ex rel. Beck v. Gleason, 
79 P.2d 911, 148 Kan. 1. 

Mont;—State v. Thierfelder, 132 P.2d 
1035, 114 Mont. 104. 

Pa.—Palmer v, O'Hara, 58 A.2d 674, 
359 Pa. 213. 

48 C.J. p 1096 note 11. 

Substitution of license 

Provision of statute making fraud¬ 
ulent practice of osteopathy a crime, 
by employing words “osteopathy, or 
other nondrug-giving school of med¬ 
ical practice”, does not define osteo¬ 
pathy as “medical practice” so as to 
permit a license to practice osteo¬ 
pathy to be substituted for a license 
to practice medicine.—Mabry v. 
State Board of Examiners in Optom¬ 
etry, 10 S.E.2d 740, 190 Ga. 751. 

79. Cal.—Millsap v. Alderson, 219 
P. 469, 63 Cal.App. 518. 

80. Ga.—^Mabry v. State Board of 
Examiners in Optometry, 10 S.E. 2d 
740, 190 Ga. 751. 

Kan.—State ex rel. Beck v. Gleason, 
79 P.2d 911, 148 Kan. 1. 

Neb.—State ex rel- Johnson v. Wag¬ 
ner, 297 N.W. 906. 139 Neb. 471. 


What constitutes reputable college 

(1) 'For a college to be a reputable 
college of osteopathy within the 
meaning of the statute, the course 
of study taught and practiced must 
conform to the authoritative defini¬ 
tions of osteopathy.—State ex rel. 
Wheat V. Moore, 117 P.2d 598, 154 
Kan. 193. 

(2) The course of study taught 
and practiced must be based on the¬ 
ory that human ailments result from 
misplacement of bones, nerves, and 
blood vessels, and that the cure for 
the ailment is the correction of such 
misplacement.—Mabry v. State 
Board of Examiners in Optometry, 
10 S.E.2d 740, 190 Ga. 751. 

Delegation 

The osteopathic statute delegates 
to legally incorporated colleges of 
osteopathy the right to determine 
standards and scope of practice of 
osteopathy in the state, within the 
limits prescribed by the statute, but 
does not authorize the state board 
of osteopathic registration and ex- 
jamination to approve schools or col¬ 
leges which do not conform their 
teachings to the fundamental princi¬ 
ples of osteopathy.—State ex rel- 
Beck V. Gleason, 79 P.2d 911, 148 
Kan. 1. 

81. Ga.—Mabry v. State Board of 

Examiners in Optometry, 10 S.E.2d 

740, 190 Ga. 751. 

Kan.—State ex rel. Wheat v. Moore, 

, 117 P.2d 598, 154 Kan. 193. 

Neb.—State ex rel. Johnson v. Wag- 
. ner, 297 N.W. 906, 139 Neb. 471. 
Variance of curricula 

Statute regulating practice of 
healing by osteopaths and defining 
“osteopathy” to be the science of 
healing without use of drugs, as 
taught by colleges of osteopathy, au¬ 
thorizes the colleges to determine 
land teach the most desirable meth- 
'Ods of doing what is comprehended 
; within the term “osteopathy,” but 
; does not widen scope of osteopath’s 
certificate to permit him to practice 
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other systems of healing by simple 
expedient of varying their curricula. 
—State V. Baker, 48 S.E.2d 61, 229 
N.C. 73. 

82. U.S.—Burke v. Kansas State 
Osteopathic Ass’n, C.C.A.Kan., Ill 
F.2d 250. 

48 C.J. p 1096 note 12. 

Settled meaning of term 

The effect of the words “as taught 
and practiced in the legally incorpo¬ 
rated colleges of osteopathy of good 
repute,” as used in the statute deal¬ 
ing with application for examination, 
fee, qualifications, applications from 
other states, temporary permit, and 
revocation of certificate, is not to set 
at large the settled meaning of os¬ 
teopathy and obliterate the distinc¬ 
tion between the practice of osteo¬ 
pathy and the practice of medicine 
and surgery.—State ex rel. Wheat v. 
Moore, 117 P.2d 598, 154 Kan. 193. 

83. Ala.—Bragg v. State, 32 So. 767, 
134 Ala. 165, 58 L.R.A. 925. 

Neb.—State ex rel. Johnson v. Wag¬ 
ner, 297 N.W. 906, 139 Neb. 471. 
N.C.—State v. Baker, 48 S.E.2d 61, 
229 N.C. 73. 

48 C.J. p 1096 note 9. 

84- N.C.—State v. Baker, supra. 

85- N.J.—State Board of Medical 
Examiners of New Jersey v. 
O’Neill, 143 A. 814, 6 N.J.IiIisc. 
1075—State Bd. of Medical Exam¬ 
iners v. De Toung, 140 A. 676, 6 
N.J.Misc. 231. 

86- Mont.—State ex rel. Freebourn 
V. District Court of Sixth Judicial 
Dist., 69 P.2d 748, 105 Mont. 77. 

N.'C.—State v. Baker, 48 S.E.2d 61, 
229 N.C. 73. 

Remedial aids 

Osteopathic physicians are not li¬ 
censed to administer drugs, narcot¬ 
ics, and practice drug therapy, in so 
far as such drugs are given as reme¬ 
dial aids.-—^State ex rel. Beck v. Glea¬ 
son, 79 P.2d 911, 148 Kan. 1. 
Authority not implied 

Under medical practice act except- 
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inedicinesS'7 as part of his treatment; but the use 
of certain drugs is, under some statutes, within the 
scope of the license,®^ and the right to administer 
anesthetics, antiseptics, antidotes for poisons, and 
narcotics for temporary relief of suffering has 
been recognized by statute.^9 

A license to practice osteopathy ordinarily does 
not permit the licensee to engage in surgery,^ 0 at 
least where such surgery is of a major or operative 
nature but, under the construction placed on 
some statutes, an osteopath may perform minor sur- 
gery,92 or surgery as it was taught and used as a 
part of the osteopathic system of healing, not in¬ 
volving operative surgery with surgical instru¬ 
ments.^® It has been held that a licensed osteopath 
is authorized and entitled to practice obstetrics®'^ 
and radiology and it is held that a person prac¬ 
ticing osteopathy is a ^^physician” within an excep¬ 
tion of practicing physicians from the operation 
of a statute relating to the practice of optometry® ^ 


or podiatry.'®'^ It has also been held, however, that 
a license or certificate to practice osteopathy does 
not entitle the holder to practice optometry,®® and 
that he is not within a provision, in a statute relat¬ 
ing to optometry, that nothing contained therein 
shall apply to licensed physicians and surgeons or 
prevent them from testing eyes and fitting glasses.®® 

§ 16 . Suspension or Revocation of License or 
Certificate 

a. In general 

b. Delegation of power 

c. Nature of power 

a. In G-eneral 

A license to engage in the practice of medicine, den¬ 
tistry and similar healing arts is subject to revocation 
or suspension for cause; although some authorities deem 
revocation to be a remedial measure, others consider 
statutes providing therefor to be penal so as to come 
within the rule requiring strict construction. 


ing osteopths from its operation only 
if they do not use drugs, authority 
to use drugs could not be implied 
from the necessity of using drugs 
in practice of surgery and obstetrics 
pursuant to licenses granted by 
board of osteopathic examiners, es¬ 
pecially in view of probability that 
statute either does not authorize in¬ 
cluding surgery and obstetrics in 
osteopath's license or authorizes 
only such surgery and obstetrics as 
can be performed without drugs.— 
Georgia Ass’n of Osteopathic Physi¬ 
cians and Surgeons v. Allen, D.C.Ga., 
31 P.Supp. 206, affirmed, C.C.A., 112 
F.2d 52. 

What constitutes ‘‘drug” 

In so far as statutes forbidding 
use of drugs in the practice of osteo¬ 
pathy are concerned, a “drug” is any 
substance used as a medicine or in 
the composition of medicines for in¬ 
ternal or external use, and a “medi¬ 
cine” is any substance or prepara¬ 
tion used in treating disease, and 
the term “drug” embraces patent or 
proprietary remedies possessing or 
reputed to possess curative remedial 
properties sold and used for medi¬ 
cines, irrespective of whether they 
contain poisonous ingredients or 
may be purchased without any di¬ 
rection from a physician or can be 
obtained at retail stores generally.— 
State V. Baker, 48 S.E.2d 61, 223 INT. 
C. 73. 

iroxLrishmexLt 

Under statutes limiting osteopaths 
to practice of healing without use 
of drugs, an osteopath who advised 
a nursing mother with respect to 
baby’s diet by suggesting use of 
canned milk did not exceed the 
bounds of osteopathic certificate 
since milk is a food; and an osteo¬ 


path who prescribed use of proprie¬ 
tary vitamin preparations solely for 
nourishment did not transgress 
scope of osteopathic certificate.— 
State V. Baker, supra. 

“Prescribing” 

Under statute forbidding an osteo¬ 
path to practice healing by use of 
drugs, the giving of any direction 
orally or by writing to a patient for 
use or application by him of any 
drugs for the cure of any bodily 
disease is a “prescribing” of drugs 
within the prohibition.—State v. 
Baker, supra. 

87. Iowa.—State v. McPheeters, 249 
N.W. 349, 216 Iowa 1359—State v. 
Stoddard, 245 N.W. 273, 216 Iowa 
534, 86 A.L.II. 616. 

88. Mo.—State v. Carlstrom, 28 S. 
W.2d 691. 224 Mo.App. 439. 

89. Neb.—State ex rel. Johnson v. 
Wagner, 297 N.W. 906, 139 Neb. 
471. 

90. Ill.—^People v. Frankowsky, 21 
N.E.2d 582, 371 Ill. 493. 

N.C.—State v. Baker, 48 ■S.E.2d 61, 
229 N.C. 73. 

Minor surgery 

Fact that the original osteopathic 
act authorizing the practice of oste¬ 
opathy expressly forbade an osteo¬ 
pathic licensee to practice “major, 
minor or operative surgery” and that 
the word “minor” was omitted from 
amendment to the act did not show 
legislative intention to permit osteo¬ 
paths to practice minor surgery, 
since “operative surgery” includes 
both major and minor surgery, and 
the legislative assembly omitted the 
term “minor” as superfluous.—State 
V. Thierfelder, 132 P.2d 1035, 114 
Mont. 104. 


91. Iowa,—State v. McPheeters, 249 
N.W. 349, 216 Iowa 1359. 

Mont.—State ex rel. Freebourn v. 
District Court of Sixth Judicial 
Dist., 69 P.2d 748, 105 Mont. 77. 

92. Pa.—Commonwealth v. Cohen, 
15 A.2d 730. 142 Pa.Super. 199. 

93. Kan.—State ex rel. Beck v. 
Gleason, 79 P.2d 911, 148 Kan. 1. 

Neb.—State ex rel. Johnson v. Wag¬ 
ner, 297 N.W. 906. 139 Neb. 471. 

94. Neb.—State ex rel. Johnson v. 
Wagner, supra. 

Pa.—Commonwealth v. Cohen, 15 A. 

2d 730, 142 Pa.Super. 199. 

48 C.J. p 1096 note 14. 

95. N.C.—State v. Balder, 48 S.E.2d 
61, 229 N.C. 73, 

Treatment of skin diseases 

Under statute specifically confer¬ 
ring on a licensed osteopath the 
privilege of practicing radiology, 
osteopath does not exceed the limits 
of his certificate in treating patients 
suffering from skin diseases.—State 
V. Baker, supra. 

96- Ariz.—Gates v. Kilcrease, 188 P. 
2d 247, 66 Ariz. 328. 

97. D.C.—^Howerton v. District of 
Columbia, 289 F. 628, 63 App.D.C. 
230. 

98. Kan.—State ex rel. Beck v. 
Gleason, 79 P.2d 911, 148 Kan. 1. 

N.J.—State V. Watters, 143 A. 749, 
6 N.J.M1SC. 1047. 

48 C.J. p 1096 note 15. 

99. Ga.—^Mabry v. State Board of 
Examiners in Optometry, 10 S.E. 
2d 740, 190 Ga. 761. 

N.J.—State V. Watters, 143 A. 749, 
6 N.J.Misc. 1047, 

48 C.J. P 1096 note 16* 
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Although, as discussed supra § 3, the right to 
practice medicine, surgery, dentistry, and similar 
healing arts is a valuable right, and is sometimes 
even said to be a property right, a license to engage 
in such practice is nevertheless subject to revoca¬ 
tion or suspension for caused in the proper exercise 
of the police power.^ In some jurisdictions revoca¬ 
tion is deemed to be in the nature of a remedial 
measure^ for the protection of the public,^ and not 
to be punishment^ or a penalty® or forfeiture.*^ In 
other jurisdictions, however, statutes providing for 
the suspension or revocation of a license are deemed 
to be highly penal and a revocation of a license 
is, of course, a part of the punishment where it is 
done under a statute requiring or permitting revoca¬ 
tion or suspension of license to be added to the other 
penalty or penalties imposed on a physician con¬ 
victed of a crime involving moral turpitude.^ 
Where the statute is deemed penal it comes within 
the general rule requiring strict construction of 


§ 16 

penal statutes but the fundamental rule of stat¬ 
utory construction that the statute must be given a 
reasonable construction so as to carry out the in¬ 
tention of the legislature still applies.^^ Most stat¬ 
utes providing for the revocation of licenses are 
held to be free from constitutional objections.^2 

Licenses subject to revocation. An annual license 
cannot be revoked after it has expired by its own 
limitation but the failure of a licensee to renew 
his license for the current year does not preclude 
proceedings to revoke the license on the ground that 
the question is moot, since failure to renew does not 
lessen the value of the license except for the lapsed 
period before renewal.!^ A statute providing that 
a license to practice medicine may be revoked only 
for unprofessional or dishonorable conduct has no 
application to a temporary license issued by the 
board of medical examiners without authority.^® 
The fact that a license is issued to one not entitled 
to it will not prevent the board from revoking it.^^ 


1. Pa.—Schireson v. Shafer, 47 A. 
2d 665, 354 Pa. 45S, 165 A.L..R. 
1133—Shor v. Miller, Com.Pl., 48 
Dauph.Co. 39. 

Tex.—Francisco v. Board of Dental 
Examiners, Civ.App., 149 S.W.2d 
619, error refused—Sherman v. 
State Board of Dental Examiners, 
Civ.App., 116 S.W.2d 843, error re¬ 
fused—Kelly V. State, 138 S.W.2d 
1075, 139 Tex.Cr. 156. 

2. Fla.—State ex rel. Munch v. Da¬ 
vis, 196 So. 491, 143 Fla. 236. 

Idaho.—Craft v. Balderston, 78 P. 

2d 122, 58 Idaho 650. 

Iowa.—Craven v. Bierring-, 269 W.W. 

801, 222 Iowa 613. . 

Md.—Davis v. State, 37 A.2d 880, 
183 Md. 385. 

Mich.—Hanson v. Michigan State 
Board of Registration in Medicine, 
236 N.W. 225, 253 Mich. 601, cer¬ 
tiorari denied 52 S.Ct. 19, 284 U.S. 
637, 76 L.Ed. 542. 

Mo.—State ex rel. Dentine v. State 
Board of Health, 65 S.W,2d 943, 
334 Mo. 220. 

Or.—Semler v. Oregon State Board 
of Dental Examiners, 34 P.2d 311, 
148 Or. 60, followed in Donohue v. 
Rosenthal, 34 P.2d 316, 147 Or. 
408, and affirmed Semler v, Oregon 
State Board of Dental Examiners, 
55 S.Ct. 570, 294 U.S. 608, 79 D,Ed. 
1086- 

48 C.J. P 1096 note 26. 

3. D.C.—^Kemp v. Board of Medical 
Suprs., 46 App.D.O. 173. 

4. Idaho.—Craft v. Balderston, 78 P. 
2d 122, 68 Idaho 650. 

48 C.J. p 1096 note 28. 

5. Kan.—Richardson v. Simpson, 
129 P. 1128, 88 Kan. 684, 43 L.R.A., 
N.S., 911, rehearing denied 133 P. 
534. 90 Kan. 178. 

48 CJ*. p 1096 note 29. 


6. D.C.—^Kemp v. Board of Medical 
Suprs., 46 App.D.C. 173. 

7. D.C.—Kemp v. Board of Medical 
Suprs., supra. 

8. Cal.—^Fuller v. Board of Medical 
Examiners, 59 P.2d 171, 14 Cal. 
App.2d 734—Randall v. State 
Board of Medical Examiners, 293 
P. 790, 110 Cal.App. 61—McPheet- 
ers V. Board of Medical Examin¬ 
ers of California, 284 P. 938, 103 
CaLApp. 297. 

Fla.—State ex rel. Jordan v. Pat- 
tishall, 126 So. 147, 99 Fla. 296. 
Miss.—Mississippi State Bd. of 
Dental Examiners v. Mandell, 21 
'So.2d 405, 198 Miss. 49. 

Pa.—Schireson v. Shafer, 47 A.2d 
665, 354 Pa. 458, 165 A.D.R. 1133. 
48 C.J. P 1096 note 32. 

9. Ark.—Port v. Brinkley, 112 S.W. 
1084, 87 Ark. 400. 

Utah.—Eight v. Golding, 85 P.2d 114, 
96 Utah 187. 

10- Cal.—Fuller v. Board of Medi¬ 
cal Examiners, 59 P.2d 171, 14 Cal. 
App.2d 734—Randall v. State 

Board of Medical Examiners, 293 
P. 790, 110 CaLApp. 61. 

Fla.—State ex rel. Jordan v, Pat- 
tishall, 126 So. 147, 99 Fla. 296. 
Miss.—^Mississippi State Bd. of Den¬ 
tal Examiners v. Mandell, 21 So.2d 
405, 198 Miss. 49. 

Pa.—Schireson v. 'Shafer, 47 A.2d 
665, 354 Pa. 458, 165 A.D.R. 1133. 
48 C.J. p 1096 note 33. 

‘'Nothing is regarded as Intended 
that is not within the letter as well 
as the spirit of the act; nothing that 
is not clearly and intelligibly de¬ 
scribed in the very words, as mani¬ 
festly intended by the Legislature.’^ 
—McPheeters v. Board of Medical 
Examiners of California, 284 P. 938, 
939, 103 Cal.App. 297. 
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11. Cal.—McPheeters v. Board of 
Medical Examiners of California, 
supra, 

12 . U.S.—Ritholz V. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.C.Ind., 45 
P.Supp. 423. 

Cal.—Barron v. Board of Dental Ex¬ 
aminers of State of California, 113 
P.2d 247, 44 Cal.App.2d 796. 

Colo.—State Board of Dental Exam¬ 
iners V. Savelle, 8 P.2d 693, 90 
Colo. 177, 82 A.D.R. 1176, followed 
in State Board of Dental Exam¬ 
iners V. Heitler, S P.2d 698. 90 
Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 53 
S.Ct. 5. 287 U.S. 562, 77 D.Ed, 496. 

Fla.—State ex rel. De Gaetani v. 
Driskell, 190 So. 461, 139 Fla. 49. 

Hawaii.—Yoshizaw'a v. Hewitt, 31 
Hawaii 625. 

Iowa.—Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613—State v. Han¬ 
son. 207 N.W. 769, 201 Iowa 579. 

Kan.—^Brinkley v. Hassig, 289 P. 64, 
130 Kan. 874, appeal dismissed 51 
S.Ct. 39, 282 U.S. 800, 75 L.Ed. 
720. 

Md.—^Davis v. State, 37 A.2d 880, 183 
Md. 385. 

Va.—State Dentists v, Gifford, 191 
S.E. 787 , 168 Va. 508—Goe v. Gif¬ 
ford, 191 S.E. 783, 168 Va. 497. 

48 C.J. P 1097 note 39. 

13. N.T.—Barresi v. Biggs, 196 N.T. 
S. 376, 203 App.Div. 2. 

14. Iowa.—State v. Otterholt, 16 N. 
W.2d 529, 234 Iowa 1286. 

15. Or.—^Volp V. Saylor, 71 P. 980, 
42 Or. 546. 

16. Mo.—State v. Goodler, 93 S.W. 
928, 195 Mo. 551. 
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Retroactive operation of statutes. Some,^'^ but 
not other,statutes providing for the revocation 
of licenses or certificates are construed to apply 
retroactively so as to authorize the revocation of 
licenses or certificates issued before their passage. 
Ordinarily the statute in effect at the time of the 
revocation of the license governs the substantive 
rights of accused.^9 So, where proceedings for re¬ 
vocation were begun, hearings held, and the order 
by the board made, long before the statute amend¬ 
ing and repealing went into effect, the proceedings 
were governed by the prior statute so far as the 
validity of the accusation was concerned.20 An ex¬ 
press provision in the statute that it shall not apply 
to persons lawfully engaged in practice at the time 
of its enactment is held to be unconstitutional as 
discriminating between persons of the same class.21 


b. Delegation of Power 

The legislature has power to invest an officer, board, 
or department with the authority and duty to hear and 
investigate charges against a person holding a license 
for the practice of medicine, dentistry, or similar healing 
art, and to revoke or suspend such license for specified 
causes. 

The legislature has power to invest an officer, 
board, or department with the power and duty to 
hear, investigate, and determine a complaint or 
charge against a person holding a license or certifi¬ 
cate to practice medicine, drugless healing, den¬ 
tistry, or ^optometry in the state,22 and to revoke 
the license or certificatie23 for any one of certain 
enumerated causes, as discussed infra § 17. Such 
provisions, however, must be reasonable24 and de¬ 
clared with certainty.25 A board, department, or 
officer has such power and jurisdiction,2^ and only 


17. Ill.—^People V. Prankowsky, 15 
N.E.2d 894, 296 Ill.App. 637, af¬ 
firmed 21 ]Sr.B.2d 582, 371 Ill. 493. 

Pa.—Schireson v. 'Shafer, 47 A.2d 
665, 354 Pa. 458, 165 A.L.R. 1133. 
48 C.J. p 1097 note 51. 
a&icense issued by prior authority 

(1) Statutory provision for revo¬ 
cation of license of physician and 
surgeon by department of registra¬ 
tion was applicable to licenses is¬ 
sued before creation of department 
of registration.—Baker v. Depart¬ 
ment of Registration, 3 P.2d 1082, 
78 Utah 424. 

(2) Licenses of chiropractic prac¬ 
titioners may be revoked only by 
state board of chiropractic examin¬ 
ers, and not by state board of health, 
including licenses issued by the lat¬ 
ter board before creation of the for¬ 
mer; but statute creating board of 
chiropractic examiners did not de¬ 
prive board of health of authority 
to revoke licenses of practitioners 
belonging to drugless or other limit¬ 
ed schools of healing other than 
chiropractic.—Triplett v. State 
Board of Health, 79 S.W,2d 226, 257 
Ky. 848. 

Statute reenactiug prior statute 
State board of dental examiners 
was not lacking in authority to hear 
and determine charges of moral tur¬ 
pitude preferred against dentist, al¬ 
though dentist had been licensed to 
practice dentistry prior to enact¬ 
ment of section of statute giving 
board such authority, where section 
was merely a repetition and re¬ 
enactment of a section existing be¬ 
fore dentist was licensed.—Brun v. 
Lazzell, 191 A. 240, 172 Md. 314, 109 
A.L.R. 1453. 

18. Ind.—State v. Webster, 60 N.E. 
750, ISO Ind. 607, 41 L.R.A. 212. 

48 ax p 1097 note 52. 

19* W.Va.—^West Virginia State 
Medical Ass'n v. Public Health 


Council of West Virginia, 23 S.E. 
2d 609. 125 W.Va. 152. 

20. Ariz.—Davis v. Arizona State 

Dental Board, 112 P.2d 877, 57 

Ariz. 255. 

21. Minn.—State v. Duscher, 195 N. 
W. 914, 157 Minn. 192. 

22. U.S.—Ritholz v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, D.C.Ind., 45 
P.Supp. 423. 

Alaska.—^Edmunds v. Board of Ex¬ 
aminers in Optometry for Terri¬ 
tory of Alaska, 9 Alaska 462. 

Ariz.—Batty v. Arizona State Den¬ 
tal Board, 112 P.2d 870, 67 Ariz. 
239—Davis v. Arizona State Den¬ 
tal Board. 112 P.2d 877, 57 Ariz. 
255. 

Ark.—Eclectic State Medical Board 
V. Beatty, 156 S.W.2d 246, 203 Ark. 
294. 

Colo.—Corpus Juris cited in Sapero 
V. State Board of Medical Exam¬ 
iners, 11 P.2d 555, 557, 90 Colo. 
568. 

Iowa.—^Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613. 

Kan.—Bohl v. Teall, 139 F.2d 418, 
157 Kan. 239. 

H.T.—Buhl V, University of State 
of New York, 50 N.Y.S.2d 392, 182 
Misc. 786. 

Pa.—Schireson v. Schafer, 47 A.2d 
665, 354 Pa. 458, 165 A.D.R. 1133. 

R.I.—Stefanik v. Nursing Education 
Committee, 37 A.2d 661, 70 R.I. 136. 

Tex.—Francisco v. Board of Dental 
Examiners, Civ.App., 149 S.W.2d 
619, error refused. 

48 C.J. p 1096 note 36. 

23. Fla.—State ex rel. Munch v. Da¬ 
vis, 196 So. 491, 143 Fla, 236— 
State ex rel. Williams v. Whitman, 
156 So. 705, 116 Fla. 196, 95 AL.R. 
1416. 

Minn.—Fisch v. Sivertsen, 292 N.W. 
758, 208 Minn. 102. 

N.Y.—^Buhl V. University of State of 
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New York, 60 N.T.S.2d 392, 182 
Misc. 786. 

Pa.—Shor v. Miller, Com.Pl., 48 
Dauph.Co. 39. 

48 C.J. p 1096 note 37, p 1097 note 38. 

24. Cal.—McPheeters v. Board of 
Medical Examiners of California, 
284 P. 938, 103 Cal.App. 297. 

Or.—Semler v. Oregon State Board 
of Dental Examiners, 34 P.2d 311, 
148 Or. 50, followed in Donohue v. 
Rosenthal, 34 P.2d 316, 147 Or. 408, 
and affirmed Semler v. Oregon 
State Board of Dental Examiners, 
55 S.Ct. 670, 294 U.S. 608, 79 L.Ed. 
1086. 

25. Cal.—McPheeters v. Board of 
Medical Examiners of California, 
284 P. 938, 103 Cal.App. 297. 

26. Ark.—Eclectic State Medical 
Board v. Beatty, 156 S.W.2d 246, 
203 Ark. 294. 

Cal.—Gross v. Molony, 102 P.2d 816, 
39 Cal.App.2d 175. , 

Kan.—Bohl v. Teall, 139 P.2d 418, 167 
Kan. 239. 

Minn.—Pisch v. Sivertsen, 292 N.W. 
758, 208 Minn. 102. 

R.I.—Round v. Manning, 33 A.2d 212, 
69 R.I. 354, 

48 C.J. p 1097 note 43. 

De facto board 

Medical board, although containing 
more members from regular school 
of medicine than allowed by statute, 
was a de facto board, authorized to 
revoke physician*s license.—Hanson 
V. Michigan State Board of Regis¬ 
tration in Medicine, 236 N.W. 225, 
253 Mich. 601, certiorari denied 52 S. 
Ct. 19, 284 U.S. 637, 76 L.Ed. 542. 
Power to suspend included 
Where a board is given power to 
revoke a license permanently, it im¬ 
pliedly has power to revoke tem¬ 
porarily, that is, to suspend, since 
the greater includes the less. 

Colo.—State Board of Dental Exam¬ 
iners V. Savelle, 8 P.2d 693, 90 
Colo. 177, 82 A.L.R. 1176, followed 
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such power and jurisdiction,27 according to the au¬ 
thorities, as to the refvocation of a license or certifi¬ 
cate as are conferred on it by a valid statute. Under 
a few constitutional or statutory provisions a des¬ 
ignated court has jurisdiction to annul, cancel, or 
revoke a license or certificate to practice medi¬ 
cine,2 S at least in certain cases, as where the is¬ 
suance of the license or certificate resulted from 
fraud29 or the licensee has been convicted of a 
crime involving moral turpitude.SO 

Reference to committee. Some statutes provide 
that, on the filing of a complaint against the holder 
of a license, a committee shall be appointed to hear 
and determine the charges against him.^i 

c. Nature of Power 

The board ts not vested with arbitrary power; its 
power is generally held not to be judicial, but rather 
executive, administrative, or ministerial. 

The board or department is not vested with 


arbitrary power,*22 and it is generally held that its 
power it not judicial,23 but is rather executive, ad¬ 
ministrative, or ministerial,24 or, at the most, quasi¬ 
judicial,25 although it has also been held that such 
a board or department, while primarily an admin¬ 
istrative body, exercises judicial functions when it 
undertakes to hear and determine whether or not 
a license of a physician shall be revoked.®5 Some¬ 
times a certain measure of discretion is vested in 
the board,®7 but its discretion is limited to that con¬ 
ferred on it by law,^2 and the board has no discre¬ 
tion in a case within a statute expressly making it 
the duty of the board to revoke a license or cer- 
tificate.22 Where acts constituting grounds for re¬ 
vocation or suspension have been committed but 
there are extenuating circumstances which call for 
the exercise of leniency, imposition of an unreason¬ 
able or oppressive penalty may constitute abuse of 

discretion.^ 0 


in state Board of Dental Exam¬ 
iners V. Heitler, 8 P.2d 698, 90 
Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 
53 S.Ct. 5, 287 U.S. 562, 77 D.Ed. 
496. 

Minn.—^In re Walker's License, 300 
N.W. 800, 210 Minn. 337. 

Nev.—In re Reno. 64 P.2d 1036, 57 
Nev. 314. 

Authority to recommend revocation 
Where persons made complaints 
agrainst registered nurse involving 
charges of alleged unprofessional 
conduct, nursing education commit¬ 
tee had jurisdiction to hear charges 
and recommend revocation of license 
to practice.—Stefanik v. Nursing 
Education Committee, 37 A.2d 661, 70 
R.I. 136. 

Effect of amendment 

The 1935 amendments to medical 
practice act did not make state 
board of medical examiners merely 
a board of registration without pow¬ 
er to revoke licenses or give exam¬ 
inations.—Garlington v. Smith, 163 
P.2d 685, 63 Ariz. 460—Marlar v. 
Patterson, 135 P.2d 218, 60 Ariz. 240. 

27. Colo.—Sapero v. State Board of 
Medical Examiners, 11 P.2d 555, 
90 Colo. 668. 

N.X.—Application of Merendino, 14 
N.Y.S.2d 809, 258 App.Div. 768. 

R.I.—Round V. Manning, 33 A.2d 212, 
69 R.L 354. 

Wyo.—State ex rel. Frenzel v. Wyo¬ 
ming State Board of Examiners in 
Optometry, 74 P.2d 343, 52 Wyo, 
328. 

28. Tex.—^Berry v. State, Civ.App., 
135 S.W. 631. 

48 C.J. p 1097 note 44. 

29. Okl.—Gulley v. Territory, 91 P. 
1037, 19 Okl. 187. 

48 C.X P 1097 note 46. 


30. Ark.—^Fort v. Brinkley, 112 S. 
W. 1084, 87 Ark. 400. 

48 C.J. p 1097 note 49. 

Not exclusive of board*s power 
Under statute providing that on 
conviction of physician of the viola¬ 
tion of statute, court may suspend 
or revoke his license to practice his 
profession, court could hut was not 
required to revoke or suspend physi¬ 
cian’s license as part of the punish¬ 
ment, and failure to suspend the li¬ 
cense would not deprive the depart¬ 
ment of registration in its adminis¬ 
trative capacity, of the right to take 
the necessary steps to revoke the 
physician’s license, as against con¬ 
tention that the power to revoke or 
suspend a physician’s license for vi¬ 
olation of statute is exclusively 
within the courts.—^Light v. Golding, 
85 P.2d 114, 96 Utah 187. 

31. Wash.—State v. Maybury, 272 
P. 720, 150 Wash. 217. 

48 C.J. p 1097 note 61. 

32. Colo.—Corpus Juris cited in 
State Board of Dental Examiners 
V. Savelle, 8 P.2d 693, 696, 90 Colo. 
177, 82 A.L.R. 1176, followed in 
State Board of Dental Examiners 
V. Heitler, 8 P.2d 698, 90 Colo. 191. 
and appeal dismissed, Savelle v. 
State Board of Dental Examiners 
of State of Colorado, 53 S.Ct. 5, 
287 U.S. 562, 77 L.Ed. 496. 

Ill.—Schireson v. Walsh, 187 N.E. 

921, 354 Ill. 40. 

48 C.J. P 1097 note 55. 

Judicial interference or review see 
j infra § 18 g. 

j 33. CaJ.—King v. Board of Medical 
Examiners, 151 P.2d 282, 65 Cal. 
j App.2d 644. 

' Mich.—Hanson v. Michigan State 
1 Board of Registration in Medicine, 
I 236 N.W. 225, 253 Mich. 601, cer¬ 
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tiorari denied 52 S.Ct. 19, 284 U.S. 
637, 76 L.Ed. 542. 

W.Va.—Huntington Dental Soc. of 
Huntington v. Winton, 40 S.E.2d 
769, 129 W.Va. 550—Board of Den¬ 
tal Examiners v. Hedrick, 179 S. 
E. 809, 116 W.Va. 222, 

48 C.J. P 1097 note 56. 

34- Conn.—Brein v. Connecticut 
Eclectic Examining Board, 130 A.’ 
289, 103 Conn. 65. 

48 C.J. P 1097 note 57. 

35. Minn.—Pisch v. Sivertsen, 293 
N.W. 758, 208 Minn. 102. 

48 C.J. P 1097 note 58. 

36. Utah.—Baker v. Department of 
Registration, 3 P.2d 1082, 78 Utah 
424. 

37. Cal.—King v. Board of Medical 
Examiners, 151 P.2d 282, 65 Cal. 
App.2d 644. 

Ga.—Smith v. State Board of Medi¬ 
cal Examiners, 167 S.E. 769, 46 Ga.' 
App. 456. 

Mo.—State v. Missouri Dental Board, 
233 S.W. 390, 289 Mo. 620. 
Considerations affecting discretion 
Doctor’s prior unblemished record, 
his generous contributions to public 
service, and his excellent reputation 
in the community were open to board 
of regents in exercising its broad 
discretion to frame appropriate dis¬ 
cipline.—Tompkins v. Board of Re¬ 
gents of University of State of N. 
Y., 87 N.B.2d 517, 299 N.Y. 469. 

38. Cal.—^King v. Board of Medical 
Examiners, 151 P.2d 282, 65 Cal, 
App.2d 644. 

39. Wash.—State Board of Medical 
Examiners v. Harrison, 159 P. 769, 
92 Wash. 577. 

40. Colo.—Sapero v. State Board of 
Medical Examiners, 11 P.2d 555, 

I 90 Colo. 568—State Board of Den- 
1 tal Examiners v. Savelle, 8 P.2dl 
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§17. - Grounds 

a. In general 

b. Unprofessional, dishonorable, or im¬ 

moral conduct 

c. Other grounds 

a. In G-eneral 

Acts or conduct declared by the legislature to consti¬ 
tute grounds for revocation or suspension of a medical, 
dental, or similar license must be designated with suf¬ 
ficient certainty and definiteness and be such as to affect 
the health, morals, or safety of the community; boards 
may not be authorized to determine the grounds for re¬ 
vocation. 


While it is competent for the legislature of a 
state to declare the acts or conduct for which a 
medical, dental or similar license may be revoked, 
the acts or conduct should be designated in the stat¬ 
ute with certainty and definiteness^^ and be such 
as affect the health, morals, or safety of the com- 
rnunity.^^ The legislature cannot confer on the 
board authority to determine the grounds for re¬ 
vocation and a statute attempting to do so is 
void.^o Generally speaking, the power of an officer 
or board to revoke the license of a physician or 
dentist is confined to the causes or grounds set 
forth in the statute conferring the power,^^ al- 


693, 90 Colo. 177, 83 A.L.R. 1176, 
followed in State Board of Dental 
Examiners v. Heitler, 8 P.2d 698, 
90 Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 
53 S.Ct. 5, 287 U.S. 562, 77 L.Ed. 
496. 

Kan.—Capland v. Board of Dental 
Examiners, 87 P.2d 597, 149 Kan. 
352. 

IN'.J.—Schwartz v. State Board of 
Registration and Examination in 
Dentistry, 15 A.2d 322, 125 N.J. 
Law 830. 

2^.Y.—^Application of Merendino, 10 
N.T.S.2d 800, 256 App.Div. 412. 

Okl.—Board of G-overnors of Regis¬ 
tered Dentists of Oklahoma v. 
Brown, 76 P.2d 1074, 182 Okl. 243. 
Oflenslve acts discontinued 
Where physician kept faith with 
medical board by desisting from cer¬ 
tain kind of advertising and under¬ 
stood that no further action was to 
be taken, abandoned form of adver¬ 
tisement should not form basis of 
proceeding to revoke license,—Sapero 
V. State Board of Medical Examin¬ 
ers, 11 P.2d 555, 90 Colo. 568. 

Acts committed for purposes of test 
case 

The revocation of a license to 
practice dentistry was not justified 
by the fact that the licensee had 
advertised in contravention of the 
statute where it was done for the 
purpose of testing the validity of 
the statute,—Levine v. State Board 
of Registration and Examination in 
Dentistry, 192 A. 840, 118 N.J.Law 
384. 

41. Ark.—Green v. Blanchard, 211 g. 
W. 375, 138 Ark. 137, 5 A.L.R. 84. 

42. Cal.—^Hewitt v. State Board of 
Medical Examiners, 84 P. 39, 148 
Cal. 590, 113 Am.S.R. 315, 3 L.R.A., 
N.S., 896, 7 Ann.Cas. 750. 

48 C.J. p 1098 note 63. 

Statute held invalid 

Statute authorizing cancellation of 
physician's license for obtaining a 
fee on the representation that a 
manifestly incurable disease can be 
permanently cured was invalid for 


uncertainty.—Graeb v. State Board 
of Medical Examiners, 139 P. 1099, 
55 Colo. 623. 47 L.R.A.,N.S.. 1063. 

43. Cal.—Hewitt v. State Board of 
Medical Examiners, 84 P. 39, 148 
Cal. 590, 113 Am.S.R. 315, 3 L.R.A., 
N.S., 896. 

Statutes held valid 

IST.J.—^Abelson's, Inc., v. New Jersey 
State Board of Optometrists, 65 
A.2d 644, 3 N.J.Super. 332, modi¬ 
fied on other grounds 76 A.2d 867, 
5 N.J. 412. 

Va.—Goe v. Gifford, 191 S.E. 783, 168 
Va. 497. 

Statutes held unreasonable 

(1) Statute authorizing cancella¬ 
tion of physician's license for failure 
to pay annual registration fee for 
three consecutive years and requir¬ 
ing as condition precedent to rein¬ 
statement that physician make such 
a showing to state board of medical 
examiners as would entitle physi¬ 
cian to issuance of original license is 
harsh, unwarranted, unreasonable, 
and hence invalid as improper exer¬ 
cise of police power of state.—Lipset 
V. Davis, 203 P.2d 730, 119 Colo. 
335. 

(2) Statute authorizing suspen¬ 
sion of license to dentist for leasing 
office equipment is unconstitutional 
as an encroachment on liberty of in¬ 
dividual and as arbitrarily interfer¬ 
ing with a lawful calling.—Taber v. 
State Board of Registration and Ex¬ 
amination in Dentistry of N, J., 51 
A.2d 250, 135 N.J.Law 255, reversed 
on other grounds 59 A. 2d 231, 137 N. 
J.Law 161, mandate conformed to 60 
A.2d 290, 137 N.J.Law 392, affirmed 
as modified 63 A.2d 535, 1 N.J. 343, 
appeal dismissed 69 S.Ot. 1172, 337 
U.S. 922, 93 L.Ed. 1730. 

44. Ill.—Schireson v. Walsh, 187 N. 
E. 921, 354 Ill. 40. 

Ohio.—Bruns v. White, 28 Ohio N.P., 
N.S., 403. 

45. Ill.—Kalman v. Walsh, 189 N.E. 

315, 355 Ill. 341—Schireson v. 

Walsh, 187 N.E. 921, 354 Ill. 40. 
Statutes held not to delegate pow¬ 
er to determine grounds for revoca¬ 
tion. 


Mich.—^Warnshuis v. State Board of 
Registration in Medicine, 281 N.W. 
410, 285 Mich. 699. 

N.T.—Cherry v. Board of Regents of 
University of State of New York, 
44 N.E,2d 405, 289 N.Y. 148, fol¬ 
lowed in Rubenstein v. Board of 
Regents of University of State of 
New York, 44 N.B.2d 614, 289 N.Y. 
639. 

46. Cal.—Barrett v. Board of Osteo¬ 
pathic Examiners of California, 40 
P.2d 923, 4 Cal.App.2d 136—^Puller 
v. Board of Medical Examiners, 59 
P.2d 171, 14 Cal.App.2d 734—Ran¬ 
dall V. State Board of Medical Ex¬ 
aminers, 293 P. 790, 110 Cal.App. 61 
—Barron v. Board of Dental Ex¬ 
aminers of California, 293 P. 144, 
109 Cal.App. 382. 

Colo.—^McKay v. State Board of Med¬ 
ical Examiners, 86 P.2d 232, 103 
Colo. 305—Sapero v. State Board 
of Medical Examiners, 11 P,2d 555, 
90 Colo. 568. 

Ky.—State Board of Dental Exam¬ 
iners v. Crowell, 294 S.W. SIS, 220 
Ky. 1. 

Facts not furnishing ground for rev¬ 
ocation 

Dental board was without power 
to revoke certificate of registration 
because in opinion of members regis¬ 
tered dentist failed in some phase of 
dentistry or in some instances or in 
certain cases to do work commensur¬ 
ate with standards of skill which 
members of board deem proper 
standard of efficiency.—State ex rel. 
Inscho V. Missouri Dental Board, 98 
S.W.2d 606, 339 Mo. 547. 

Ixack of good moral character 

A license cannot be revoked on the 
mere ground that the licensee is not 
a man of good moral character, 
where such ground does not come 
within the grounds enumerated in 
the statute.—Schireson v. Walsh, 187 
N.E. 921. 354 Ill. 40. 

Breach of regulation or canon 

The breach of a regulation or can¬ 
on prescribed by the board of re¬ 
gents of the University of the State 
of New York is not in all cases a 
sufficient ground for discipline of a 
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though, as discussed infra subdivision c (4) of this 
section, it is said that, in addition to the express 
powers of revocation conferred on it, a board has 
inherent power to revoke a license obtained from it 
by fraud. Each ground of revocation specified by 
statute is sufficient in itself to warrant revocation. 
Under a statute to such effect, a licensee who has 
been guilty of conduct furnishing grounds for re¬ 
vocation of his license may protect his license by 
discontinuing the improper conduct within a speci¬ 
fied time after receipt of notice from the board.'^^ 

b. Unprofessional, Dishonorable^ or Immoral 
Conduct 

The most common statutory grounds for revocation 
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or suspension are unprofessional, dishonorable, or Im¬ 
moral conduct, gross immorality, and malpractice. Stat¬ 
utes frequently enumerate various acts which constitute 
unprofessional or dishonorable conduct so as to warrant 
revocation or suspension. 

The most common statutory grounds for revoca¬ 
tion or suspension of the license or certificate of a 
physician, dentist, or chiropractor are unprofes¬ 
sional, dishonorable, or immoral conduct.Similar 
grounds prescribed by the statutes of some juris¬ 
dictions are gross immorality,50 malpractice,5i gross 
violation of professional duties,52 gross misconduct 
in the practice of the profession,53 gross careless¬ 
ness or manifest incapacity,54 and grossly unpro¬ 
fessional conduct of a character likely to deceive 
or defraud the public.55 


dentist, but it may be sufficient if 
the regulation or canon is reasonable 
and the conduct which has been spe¬ 
cifically banned by the regulation 
may fairly be classed as unprofes¬ 
sional, in which case the regulation 
serves to apprise all practitioners 
of the standards which the official 
body authorized to supervise the pro¬ 
fession deems necessary, and those 
who choose to disregard the warning 
do so at their peril.—Cherry v. 
Board of Begents of University of 
State of New York, 44 N.E.2d 405, 
289 N.Y. 148, followed in Bubenstein 
V. Board of Regents of University 
of State of New York, 44 N.E.2d 614, 
289 N.Y. 639. 

47. Tex.—^Berry v. 'State, Civ.App., 
135 S.W. 631. 

48. Tex.—Tamez v. State Board of 
Dental Examiners, Civ.App., 154 S. 
■W’.2d 976. 

49. U.S.—Brinkley v. Hassig, C.C.A. 
Kan., 83 P.2d 351. 

Colo.—Sapero v. State Board of Med¬ 
ical Examiners, 11 P.2d 565, 90 
Colo. 668. 

Mo.—Hughes v. State Board of 
Health, 159 S.W.2d 277, 348 Mo. 
1236—^Bust V. Missouri Dental 
Board, 165 S.W.2d 80, 348 Mo. 616. 
XflCeaning of phrase generally 

(1) In general.—^^State ex rel. Har¬ 
ris V. Kindy Optical Co., 292 N.W. 
283, 235 Wis. 498. 

(2) Statute authorizing revocation 
of license for “immoral, dishonorable 
or unprofessional conduct” used 
quoted words as including conduct 
which shows either that person 
guilty of it is intellectually or mor¬ 
ally incompetent to practice the pro¬ 
fession of that he has committed an 
act or acts of a nature likely to 
jeopardize the interest of the public. 
—^Lieberman v. Connecticut State 
Board of Examiners in Optometry, 
34 A.2d 213, 130 Conn. 344—Sage-Al¬ 
ien Co. V. Wheeler, 179 A. 195, 119 
Conn, 667, 98 A.L.R. 897. 


Meaning of “unprofessional’' 

(1) The term is convertible or 
synonymous with “dishonorable.” 
Colo.—Sapero v. State Board of Med¬ 
ical Examiners, 11 P.2d 555, 90 
Colo, 568. 

Ohio.—Corpus Juris quoted in Piers- 
torff V. Board of Embalmers and 
Funeral Directors, 41 N.E.2d 889, 
891, 68 Ohio App. 453. 

66 C.J. p 55 note 37. 

(2) It denotes conduct which vio¬ 
lates the rules or ethical code of a 
profession or such conduct which is 
unbecoming a member of a profes¬ 
sion in good standing.—Corpus Juris 
quoted in PierstorfC v. Board of Em¬ 
balmers and Funeral Directors, 41 
N.E.2d 889, 891, 68 Ohio App. 453-- 
66 C.J. p 55 note 39. 

Meaning of “dishonorable” 

The term ^‘dishonorable” as used 
in statute providing that license may 
be revoked for dishonorable conduct, 
must be construed as having been 
used in its generally accepted sense; 
it means wanting in honor; not hon¬ 
orable; bringing or deserving dis¬ 
honor; staining the character, and 
lessening the reputation; shameful; 
disgraceful; base.—C a p 1 a n d v. 
Board of Dental Examiners, 87 P.2d 
597, 607, 149 Kan. 352. 

50- Ind.—^Board of Medical Begis- 
tration and Examination v. Moore, 
70 N.E.2d 354, 224 Ind. 621. 
Meaning of “gross immorality” 
“Gross immorality,” as ground for 
revocation of license of physician 
and surgeon, is descriptive of course 
of conduct, and is akin to moral tur¬ 
pitude.—^Brown v. Hassig, 15 P.2d 
401, 136 Kan. 384. 

Acts constituting gross immorality 
(1) False representation by physi¬ 
cian to patient that he has syphilis 
for purpose of obtaining fee for 
treatment.—^Brown v. Hassig, supra. 

<2) Prescribing treatment for dia¬ 
betes which physician knew was not 
a cure or proper remedy.—Board of 
Medical Registration and Examina¬ 
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tion of Ind. v. Kaadt, 76 N.E.2d 669, 
225 Ind. 625. 

(3) Use by person licensed to 
practice chiropractic, naturopathy, 
and electrotherapy of a device of no 
possible therapeutic value under any 
recognized system of treatment and 
respecting which licensee made 
fraudulent claims for his own profit 
and to injury of others.—Crum v. 
State Board of Medical Registration 
and Examination, 37 N.E.2d 65, 219 
Ind. 191. 

(4) Other acts.—State Board of 
Medical Registration and Examina¬ 
tion V. Scherer, 46 N.E.2d 602, 221 
Ind. 92. 

51. Mass.—Flynn v. Board of Reg¬ 
istration in Optometry, 67 N.E.2d 
846, 330 Mass. 29, 166 A.D.R. 571. 

52. Colo.—State Board of Dental 
Examiners v. 'Savelle, 8 P.2d 693, 
90 Colo. 177, 82 A.L.R. 1176, fol¬ 
lowed in State Board of Dental 
Examiners v. Heitler, 8 P.2d 698, 
90 Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 
53 S.Ct. 5, 287 U.S. 562, 77 L.Ed. 
496. 

53. Mass.—Flynn v. Board of Reg¬ 
istration in Optometry, 67 N.E.2d 
846, 320 Mass. 29, 166 A.D.R. 571. 

64. U.S.—^Yoshizawa v. Hewitt, C.C. 
A,Hawaii, 62 F.2d 411, 79 A.L.R. 
317. 

Validity 

Statute making gross carelessness 
ground for revocation of doctor’s li¬ 
cense 'was not invalid for uncertain¬ 
ty.—Yoshizawa v. Hewitt, supra. 

“Manifest incapacity’' means such 
obvious lack of power to comprehend 
or act that no proof is necessary 
except proof of act itself.—^Yoshiza- 
wa V. Hewitt, supra. 

55. Ky.—State Board of Dental Ex¬ 
aminers V. Crowell, 294 S.W. 818, 
220 Ky. 1. 

48 C.J. p 1099 note 11. 
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The subject matter of statutes prescribing* such 
grounds is within the police power,^® and, except 
in a few instances,^7 the statutes are held not to be 
void for uncertainty or indefiniteness the legisla¬ 
ture is not required to define with particularity the 
acts which constitute unprofessional conduct.®^ The 
board, under such a provision, has power in the first 
instance to decide what acts constitute unprofes¬ 
sional conduct, subject to judicial interference only 
in case of abuse of such power,®® but the board is 
not required to prescribe by regulation what those 
acts shall be;®^ and, where the statute specifically 
enumerates the grounds for which a license may be 
revoked, the board has been held powerless to de¬ 
fine the term ‘"unprofessional conduct” to conform 
to its own opinion of what the term should compre¬ 
hend. Generally speaking, apart from, or in the 
absence of, statutory definitions, what constitutes 
unprofessional conduct®^ or gross immorality®^ 


must be determined by those standards which are 
commonly accepted by those practicing the same 
profession in the same territory. In determining 
what constitutes dishonorable conduct every case 
must be determined on its own particular facts.®® 
Particular matters held to be within such statutory 
grounds include drunkenness;®® writing illegal liq¬ 
uor prescriptions ;®7 prescribing drugs for addicts 
without any attempt or purpose to cure them;®® 
conviction of a crime,®® particularly one involving 
moral turpitude,^® or even commission of a crime 
without a conviction if the acts show bad character 
or unprofessional or dishonorable conduct;7i ob¬ 
taining a license or certificate by fraud or mis¬ 
representation the making of a promise without 
any intention to perform it;*^® paying commissions 
to a lay solicitor of patients ;74 employing unli¬ 
censed practitioners to practice medicine in a 
hospital practicing as employee of an unlicensed 


56. Mass.—^Lawrence v. Board of , 

Registration in Medicine, 132 K.E. 
174, 23S Mass. 424. I 

Ohio.—Cforpus Jtirls cixioted in Piers- 
torfE V. Board of Embalmers and 
Funeral Directors, 41 N.E.2d 889, 
891, 68 Ohio App. 453. 

57. D.C.—Czarra v. Board of Medi¬ 
cal Sup’rs, 25 App.D.C. 443. 

48 C.J. p 1099 note 14. 

5S. Ariz.—^Aiton v. Board of Medi¬ 
cal Examiners of Arizona, 114 P. 
962, 13 Ariz. 354, L.R.A.1915A 691, 

Colo.—Corpus Juris cited in Sapero 
V. State Board of Medical Exam¬ 
iners, 11 P.2d 555, 557, 90 Colo. 
568. 

Minn.—re Walker^s License, 300 
N.W. 800, 210 Minn. 337. 

Ohio.—Corpus Juris cLUoted in Piers- 
torff V. Board of Embalmers and 
Funeral Directors, 41 N.E.2d 889, 
891, 68 Ohio App. 45E. 

48 C. J. p 1100 note 15. 

59. N.T,—^Bell v. Board of Regents 
of University of State of N. T., 65 
N,E.2d 184, 295 N.Y. 101, 163 A.D. 
R. 900, motion denied 66 IsT-E. 690, 
295 N.Y. 821. 

60. Colo.—Sapero v. State Board of 
Medical Examiners, 11 P.2d 555. 
90 Colo. 56S—State Board of Den¬ 
tal Examiners v. Savelle, 8 P.2d 
693, 90 Colo. 177, 82 A.L.R. 1176, 
followed in State Board of Dental 
Examiners v, Heitler, 8 P.2d 698, 
90 Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 
53 S.Ot 5, 287 U.S. 562, 77 D.Ed. 
496. 

Judicial interference or review see 
infra § IS g. 

Discretion 

Whether alleged acts or conduct of 

physician and surgeon constitute 

unprofessional and dishonorable 


conduct calls for exercise of sound 
judgment and discretion by state 
board of health after consideration 
of evidence presented.—State ex rel. 
Dentine v. State Board of Health, 65 
S.W.2d 943. 334 Mo. 220. 

61. N.Y.—Bell V. Board of Regents 
of University of State of N. Y., 65 
N.E.3d 184, 295 N.Y. 101, 163 A. 
L.R. 900, motion denied 66 N.E.2d 
690, 295 N.Y. 821. 

62. Ohio.—Bruns v. White, 29 Ohio 
N.P.,N.S., 403. 

63. N.Y.—^Bell V. Board of Regents 
of University of State of N. Y., 65 
N.E.2d 184, 295 N.Y. 101, 163 A. 
D.R. 900, motion denied 66 N.E.2d 
590, 295 N.Y. 821. 

64. W.Va.—Mingo County Medical 
Soc. v. Simon, 20 S.E.2d 807, 124 
W.Va. 493. 

65. Kan.—Capland v. Board of Den¬ 
tal Examiners, 87 P.2d 597, 149 
Kan. 352. . 

66. Kan.—Crabb v. Kansas State 
Board of Dental Examiners, 235 P. 
829, 118 Kan. 513. 

R.I.—Senior v. State Board of 
Health, 96 A. 340. 

67. Mo.—State v. Hiller, ISO S.W. 
538, 266 Mo. 242. 

i 68. R.I.—^Knoop v. State Board of 
Health. 103 A. 904, 41 R.I. 283, L. 
R.A.191SE 1009. 

Detenuinatiou of purpose 

Whether physician, not convicted 
of violating federal narcotic laws, 
properly prescribed narcotic drugs 
for satisfaction of patient's addic¬ 
tion thereto must be determined by 
state medical board in proceeding to 
revoke his license according to 
whether his diagnosis and treatment 
of patient's condition, aside from 
any law or regulation, were such as 
physician of ordinary skill might 
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make and prescribe in exercise of 
ordinary care with object of promot¬ 
ing patient's physical well-being.— 
McKay v. State Board of Medical 
Examiners, 86 P.2d 232, 103 Colo. 
305. 

Violation of Barrisou Narcotic Act 

(1) As constituting gross immor¬ 
ality. 

Ind.—Board of Medical Registration 
and Examination v. Moore, 70 N. 
E.2d 354, 224 Ind. 621. 

Ohio.—Seitz v. Ohio State Medical 
Board. 157 N.E. 304, 24 Ohio App. 
154. 

(2) As constituting unprofession¬ 
al conduct.—^^State v."Gardner, 159 S. 
E. 8, 201 N.C. 123. 

69. Mo.—^Hughes v. State Board of 
Health, 159 'S.W.2d 277, 348 Mo. 
1236. 

Conviction of crime as ground ex¬ 
pressly enumerated In statute see 
infra subdivision c (5) of this 
section. 

70. Mo.—^Hughes v. State Board of 
Health, supra. 

71. Mo.—^Hughes v. State Board of 
Health, supra. 

72. N.Y.—People v. Reid, 136 N.Y.S. 
428, 161 App.Div. 324. 

R.I.—State Board of Health v. Roy, 
48 A. 802, 22 R.I. 538. 

Fraud in obtaining license as spe¬ 
cific ground of revocation see infra 
subdivision c (4) of this section. 

73. Kan.—^Richardson v. Simpson, 
129 P. 1128, 88 Kan. 684, 43 L.R.A., 
N.S., 911, rehearing denied 133 P. 
534, 90 Kan. 178. 

74- N.Y.—^Bell v. Board of Regents 
of University of State of N. Y., 
65 N.E.2d 184, 295 N.Y. 101, 163 
A.Ij.R. 900, motion denied 66 N.E. 
2d 690, 295 N.Y. 821. 

75. Cal.—^RilcofC v. State Board of 
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corporation,*^® although under some statutes a rule 
to such effect has been held arbitrary and unrea¬ 
sonable;'^'^ inducing a patient to submit to treat¬ 
ment by a person who is not a physician by repre¬ 
senting him to be such;'^® maintaining different 
offices under different names with the intent to 
perpetrate a fraud on the public causing the 
publication of an advertisement containing false 
statements, with knowledge of the falsity and an 
intent to deceive the public;®® and various other 
acts.®l 

On the other hand, it is held not to be immoral, 
dishonorable, or unprofessional for a physician to 
conceal the fact that one of his patients has in¬ 
nocently suffered the accident of a miscarriage. 
Also, it is held in some jurisdictions that the offer 
or willingness of a physician to produce an abor¬ 
tion is not unprofessional or dishonorable con¬ 
duct;®® but in other jurisdictions it is held that an 
agreement by a physician to perform, or attempt 
to perform, an abortion is such misconduct in the 
practice of his profession as to warrant revocation 
of his license.®^ 

Conviction in a criminal court is not essential to 
revocation of a license on the ground of dishonest 
and unprofessional conduct;®® nor need guilt of 
gross. immorality be established by a judicial tri¬ 
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bunal as a condition precedent to revocation on such 
ground.®® It has been held, under a statute per¬ 
mitting revocation on the ground of immoral, un¬ 
professional, or dishonorable conduct, that a physi¬ 
cian's license may not be revoked for mere viola¬ 
tion of professional ethics or the rules of a board 
of health, but that, in order to be actionable, his 
conduct must amount to a breach of law.®*^ The 
fact that a licensee has innocently violated a regula¬ 
tion of the board and committed a,cts which might 
warrant revocation under a specific provision does 
not necessarily make his license subject to revoca¬ 
tion on the ground of unprofessional conduct.®® 

Association of words. As used in the statutes 
under consideration, the word ‘'‘dishonorable^’ is 
deemed to qualify “unprofessional”®® so that the 
two words mean unprofessional conduct which is 
dishonorable;®® but the statutes are not invalid 
because they use the word “immoral” in the dis¬ 
junctive® ^ and thereby provide for the revocation 
of a license for conduct which is unprofessional and 
dishonorable without being immoral also.®^ By ap¬ 
plying the rule of construction known as ejusdem 
generis, the general expression “or other unprofes¬ 
sional or dishonorable conduct,'^ or similar lan¬ 
guage, following a statutory enumeration of specific 
grounds of revocation, may be limited to things of 


Medical Examiners of Dept, of 
Professional and Vocational Stand¬ 
ards, 203 P.2d 844, 90 Cal.App.2d 
603. 

76. Colo.—State Board of Dental 
Examiners v. Miller, 8 P.2d 699, 
appeal dismissed and certiorari 
denied 53 S.Ct. 6, 287 U.S. 563, 77 
L.Ed. 496, and followed in State 
Board of Dental Examiners v. 
Patch. 8 P.2d 704, 90 Colo. 208 and 
.State Board of Dental Examiners 
V. Walsh, 8 P.2d 704, 90 Colo. 208. 

77. Ohio.—Bruns v. White, 29 Ohio 
N.P.,N.S., 403. 

78. Colo.—^Dilliard v. State Board 
of Medical Examiners, 196 P. 866, 
69 Colo. 675. 

78. Ohio.—^Ross v. Baxter, 7 Ohio 
N.P.,N.S., 132. 

Practicing' under forbidden name as 
specific ground of revocation see 
infra subdivision c (6) of this 
section. 

80. Colo.—State Board of Medical 
Examiners v. Spears, 247 P. 663, 79 
Colo. 588, 64 A.L.R. 1498. 

48 C.J. p 1100 note 23. 

Advertising as specific ground of 
revocation see infra subdivision c 
(2) of this section. 

81. Acts committed by optometrists 

Conn.—^Lieberman v. Connecticut 

State Board of Examiners in Op¬ 


tometry, 34 A.2d 213, 130 Conn. 
344. 

Acts committed by dentists 
Ill.—^Basford v. Department of Reg¬ 
istration and Education, 62 N.E.2d 
462, 390 Ill. 601. 

Acts committed by veterinarians 
Minn.—In re Walker’s License, 300 
N.W. 800, 210 Minn. 337. 

82. Mont.—State v. Kellogg, 36 P. 
957, 14 Mont. 426. 

83. Mo-—State v. Robinson, 161 S. 
W. 1169, 253 Mo. 271. 

48 C.J. p 1100 note 25. 

84. Mass.—^Lawrence v. Board of 
Registration in Medicine, 132 N.E. 
174, 239 Mass. 424. 

Offer to nonpregnant woman 

Physician’s offer to perform abor¬ 
tion if patient was pregnant, on er¬ 
roneous ground that she could not 
safely bear child, was not unprofes¬ 
sional conduct in offering to commit 
crime, as ground for revoking li¬ 
cense, where she was not actually 
pregnant.—Sherman v. McEntire, 179 
P.2d 796, 111 Utah 348. 

85. Mich.—In re Van Hyning, 241 
N.W. 207, 257 Mich. 146—Hanson v. 
Michigan State Board of Registra¬ 
tion in Medicine, 236 N.W. 225, 253 
Mich. 601, certiorari denied 52 ■S.Ct. 
19, 284 U.S, 637, 76 L.Ed. 542. 

86. W.Va.—Mingo County Medical 

m 


Soc. V. Simon, 2 0 S.E.2d 807, 124 
W.Va. 493. 

Conviction as eq[iiivalent of guilt of 
immoral conduct 

Under statute permitting revoca¬ 
tion where licensee has been guilty 
of immoral or dishonorable conduct, 
conviction of dentist for rape consti¬ 
tuted a proper ground for revoca¬ 
tion or suspension of dentist’s li¬ 
cense, even though dentist was later 
pardoned and contended that he was 
not guilty as charged.—South Caro¬ 
lina State Board of Dental Exami¬ 
ners v. Breeland, 38 S.E.2d 644, 208 
S.C. 469, 167 A.L.R. 221. 

87. Colo.—'Sapero T. State Board of 
Medical Examiners, 11 P.2d 565, 90 
Colo. 668. 

88. N.T.—Cherry -r. Board of Re¬ 
gents of University of State of 
New York, 44 N.E.M 405, 289 N.T. 
148, followed in Rubenstein v. 
Board of Regents of University of 
State of New York, 44 N.E.2d 614, 
289 N.T. 639. 

89. Ky.—Forman v- State Board of 
Health, 162 .S.W. 796, 167 Ky. 123. 

90. Ky,—^Forman v- State Board of 
Health, supra. 

91. Colo.—Billiard v. State Board of 
Medical Examiners, 196 P. 866, 69 
Colo. 575. 

92. Colo.—^Billiard v. State Board of 
Medical Examiners^ supra. 
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the same general nature or class as those enumer¬ 
ated;^^ but this rule is not applicable where the 
specific grounds stated are unrelated to, and ma¬ 
terially different from, each other.94 

Statutory' definition. In addition to the acts dis¬ 
cussed infra subdivision c of this section as con¬ 
stituting unprofessional conduct by statutory defini¬ 
tion, other acts so specified include the betrayal or 
willful betrayal of a professional secret 5 willful 
disobedience of the law;^® employment of cappers 
or steerers to obtain business obtaining a fee on 
an assurance that an incurable disease can be per¬ 
manently cured and a willful violation of the law 
as to the reporting of infectious diseases.^^ A state¬ 
ment in a statute particularizing acts which con¬ 
stitute unprofessional and dishonorable conduct or¬ 
dinarily does not exclude all other acts or conduct 
which by common opinion and fair judgment are in 
their very nature unprofessional and dishonorable 
but some statutes are held, by the enumeration of 
specific acts constituting unprofessional conduct, to 
limit such acts to those specified.^ Where guilt 
of acts particularly enumerated as constituting un¬ 
professional or dishonorable conduct has been 
proved, there is no need for the board to deter¬ 
mine whether such acts constitute such conduct.® 


c. Other Grounds 

(1) In general 

(2) Advertising 

(3) Error in issuance of license or cer- 

! tificate 

(4) Fraud, deceit, or misrepresentation 

(5) Conviction or guilt of offense 

(6) Practice under forbidden name or 

title 

(7) Practice without authority 
(1) In General 

Various acts or conduct, other than unprofessional, 
dishonorable, or immoral conduct, constitute grounds 
for revocation by virtue of express statutory provisions. 

Various acts or conduct, other than unprofes¬ 
sional, dishonorable, or immoral conduct, discussed 
supra subdivision b of this section, and in addition 
to the particular grounds discussed in the follow¬ 
ing subdivisions of this section, have been express¬ 
ly declared by statute to constitute grounds for 
revocation of a medical, dental, or similar license; 
such acts or conduct include a physician's addiction 
to the use of narcotic drugs^ and undertaking to 
cure or treat disease by a secret method, procedure, 
treatment or medicine.^ 


93. ‘Ky.—^Forman v. State Board of 
Health, 162 -S.W. 796, 157 Ky. 123. 

Mo.—State v. Purl. 128 S.W. 196, 228 
Mo. 1. 

94. Kan.—Crabb v. Kansas State 
Board of Dental Examiners, 235 P. 
«29. 118 Kan. 513. 

95. Heb.—Simonsen v. Swenson, 177 
K.W. 831, 104 Neb. 224, 9 A.L.R. 
1250. 

48 C.J. p 1101 note 38. 

Disclosiires not included 

Phrase “willfui beLi-ayal of profes¬ 
sional secret,"' in medical practice 
act does not apply to all disclosures 
physician may intentionally make.—> 
McPheeters v. Board of Medical Ex¬ 
aminers of California, 284 P. 938, 103 
CaLApp. 297. 
lyCeaning’ of “willful” 

Word "‘willful,’" in statute author¬ 
izing revocation of physician’s li¬ 
cense for willful betraying of pro¬ 
fessional secret, means deliberately 
and with intent to do injury.—Mc¬ 
Pheeters V. Board of Medical Exam¬ 
iners of California, supra. 

Particular acts 

Physician's writing to former office 
assistant regarding operations of or¬ 
dinary character performed on pa¬ 
tients and other matters was not 
unprofessional conduct by willful be¬ 
trayal of professional secrets, so as 
to warrant revocation of license.— 
McPheeters v. Board of Medical IBlx- 
aminers of California, supra. 


96. Nev.—In re Reno, 64 P.2d 1036, 
57 Nev. 314. 

Particular acts 

Physician’s willful disobedience of 
statute reauiring physicians to re¬ 
port prostitute afflicted with conta¬ 
gious or infectious venereal disease 
constituted willful disobedience of 
the law under statutory definition of 
“unprofessional conduct,’’ authoriz¬ 
ing revocation of physician’s certifi¬ 
cate, as against contention statute 
referred exclusively to disobedience 
of act creating state board of health. 
—In re Reno, supra. 

97. Cal.—Barron v. Board of Dental 
Examiners of California, 293 P. 
144, 109 CaLApp. 382. 

Particular acts 

Truthful advertising by radio held 
not employment of cappers and 
steerers, within statute authorizing 
suspension or revocation of dentist’s 
license.—Barron v. Board of Dental 
Examiners of California, supra. 

98. Okl.—^Freeman v. State Board 
of Medical Examiners, 154 P. 56, 64 
Okl. 631, L.R.A.1916D 436. 

48 C.J. p 1101 note 39. 

99. Utah.—Moorehouse v. Ham¬ 
mond, 209 P. 883, 60 Utah 593. 

48 C.J. p 1101 note 40. 

1, Mo.—Hughes v. State Board of 
Health, 159 S.W.2d 277, 348 Mo. 
1236—State ex rel. Dentine v. 
State Board of Health, 65 S.W.2d 
943, 334 Mo. 220. 
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9. Mich.—Michigan State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N.W. 343, 280 Mich. 600. 

3. Mo.—State ex rel. Dentine v. 
State Board of Health, 65 S.W.2d 
943, 334 Mo. 220. 

4. N.T,—Palmer v. Spaulding, 87 N. 
E.2d 301, 299 N.Y. 368. 

The word “addicted” as used in 
the statute is not a word of art or 
a technical word at all, but means 
simply excessive or intemperate use 
of; in order for one to be addicted 
within the meaning of the statute, 
there need be no deleterious offiect or 
deterioration in him rendering it un¬ 
safe or improper for him to practice 
his profession.—^Palmer v. Spauld¬ 
ing, supra. 

Addiction cured when charges made 
Where statute allowing revocation 
of license of physician who “is" 
addicted to morphine, was amended 
to read “is or has been" addicted, 
power of revocation for past addic¬ 
tion was continued and license of 
physician who was cured of his ad¬ 
diction to morphine at time he was 
charged and before statute was 
amended could properly be revoked. 
—Candib v. Board of Regents of Uni¬ 
versity of N. X., 93 N.T.S.2d 767, 276 
App.Div. 882. 

5. The word “secret” In provision 
referred to is used- in its commonly 
accepted meaning of something 
which is intentionally undisclosed. 
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(2) Advertising 

Various forms of advertising by physicians or den¬ 
tists, including advertisements offensive to good taste 
or professional propriety as weii as advertisements cal¬ 
culated to mislead or deceive, constitute grounds for re¬ 
vocation or suspension of their licenses. 

A statute providing for the revocation of the li¬ 
cense of a physician for advertising under a name 
other than his own, whether or not that of another 
physician, and without regard to his motive, is not 
unconstitutional,6 and it is not so inconsistent with 
a subsequent statute making it an offense for a phy¬ 
sician, for fraudulent purposes, to practice under 
the name of another physician or to hold himself 
out as another physician as to be repealed there¬ 
by.'^ Also a statute authorizing the state board of 
medical examiners to revoke a license to practice 
medicine for publicly advertising special ability to 
treat or cure chronic and incurable diseases is not 
invalid because of indefiniteness.® Particular stat¬ 
utes conferring power on the state dental board to 
•revoke a license for advertising with a view of de¬ 
ceiving the public® or for publishing or circulating 
any fraudulent or misleading statement as to the 
skill or method of any person or operator^® have 
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been held void for uncertainty and indefiniteness. 
On the other hand, statutes providing that a den¬ 
tist’s license may be revoked or suspended for 
advertising matter calculated to mislead and de¬ 
ceive the public,or for the publication of gross¬ 
ly false, fraudulent, or misleading statements of 
one’s art, skill, or knowledge,i^ or for other speci¬ 
fied acts of false advertising!® have been construed 
and applied; and statutes authorizing revocation 
because of printing or distributing advertisements 
of medical business which are intended or have a 
tendency to deceive the public or impose on credu¬ 
lous or ignorant persons, or authorizing revoca¬ 
tion for unprofessional conduct consisting of such 
acts, have been held valid,i^ and have been con¬ 
strued and applied.lS 

Statutory provisions that any dentist may have 
his license revoked for unprofessional or dishon¬ 
orable conduct consisting of advertising, directly or 
indirectly, prices for professional services,!® or of 
employing or making use of, directly or indirectly, 
advertising solicitors or free publicity press 
agents,!7 or of advertising, directly or indirectly, 
by means of large display, glaring light sign, or 


or something studiously and inten¬ 
tionally concealed, or a thing kept 
from general knowledge, or what is 
not, or is not to be revealed.—Stam¬ 
mer V. Board of Regents of Univers¬ 
ity of State of New York, 39 N.E.2d 
913, 287 N.T. 359. 

e. Ill.—People V. Apfelbaum, 95 N. 
E. 995, 251 Ill. 18, 

7. Ill.—People V. Apfelbaum, su¬ 
pra. 

8. Ark.—State Medical Board, etc. 

V. McCrary, 130 S.W. 544, 95 Ark. 
511, 30 L.R.A.,N.S., 783, Ann.Cas. 
1912A 631. 

8, Ark.—Green v, Blanchard, 211 S. 

W. 375, 138 Ark. 137, 5 A.L.R. 84. 
48 C.J. p 1098 note 72. 

10. Ark.—Green v. Blanchard, su¬ 
pra. 

11. Wash.—In re Campbell, 142 P.2d 
492, 19 Wash.2d 300. 

Matter held misleading 

Dentist’s advertising that he had 
twenty years' experience in all 
branches of dentistry when he had 
only ten years, remainder being 
spent as helper in laboratory work, 
was misrepresentation warranting 
suspension of license, as was his ad¬ 
vertising that he was former profes¬ 
sor and dean of dental institute, 
when he alone had given instruction 
at his own office.—Prosterman v. 
Tennessee State Board of Dental 
Examiners, 73 S.W.2d 687, 168 Tenn. 
16. 

Actual deceit 

In proceeding for revocation of a 


dentist’s license for wrongful adver¬ 
tising tending to deceive the public, 
the state was not required to prove 
that anyone was actually deceived by 
the dentist’s advertisements.—In re 
Campbell, 142 P.2d 492, 19 Wash.2d 
300. 

12. N.J.—^Harris v. State Board of 
Registration and Examination in 
Dentistry, 155 A. 258, 9 N.J.Misc. 
635. 

13. N.C.—^In re Owen, 177 S.E. 403, 
207 N.C. 445. 

Soliciting by advertising 

Soliciting of business by dentist by 
running paid advertisements in 
newspapers and by displaying large 
signs in colors upon outside of build¬ 
ing in which he had office, did not, in 
absence of falsity or fraud, violate 
statute limiting advertising and so¬ 
liciting of business by dentists, "ad¬ 
vertising” not being synonymous 
with "soliciting.”—In re Owen, su¬ 
pra. 

14. Cal.—^Fuller v. Board of Medical 
Examiners, 59 P.2d 171, 14 Cal.App. 
2d 734—Glass v. Board of Medical 
Examiners, 195 P. 73, 50 Cal.App. 
389. 

48 C.J. p 1100 note 36 [a]. • 

Advertisement containing grossly 
improbable statements 
The statute authorizing the board 
of registration of medicine to refuse 
to issue or continue a certificate of 
registration or license to any person 
guilty of grossly unprofessional and 
dishonest conduct, declared to mean 
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all medical advertising in which 
grossly improbable statements are 
made, is not unconstitutional as de¬ 
scribing offense in too vague and 
indefinite a manner.—^Warnshuis v. 
State Board of Registration in Med¬ 
icine, 281 N.W. 410, 285 Mich. 699. 

15. Wash.—State Board of Medical 
Examiners v. Jordan, 158 P. 9 82, 
92 Wash. 234. 

48 C.J. p 1100 note 36. 

16. Mo.—Rust V. Missouri Dental 
Board. 155 S.W.2d SO, 348 Mo. 616. 

Meaning of terms 

The terms "professional serx^ices” 
and "indirectly,” as used, are not so 
indefinite as to invalidate the stat¬ 
ute, since professional services are 
defined by the provision prescribing 
what shall be regarded as the prac¬ 
tice of dentistry, and the term "indi¬ 
rectly” has its usual and primary 
meaning of not directly, obliquely, in 
a roundabout manner, dishonestly; 
neither is the word "advertising” so 
indefinite as to invalidate the stat¬ 
ute, since the word "advertising” 
aims beyond mere public speaking 
before civic or social organizations 
and signifies giving public notice, es¬ 
pecially by printed matter, such as 
circular letters, pamphlets, newspa¬ 
pers, and magazines and includes 
publication by handbills, signs, bill¬ 
boards, sound trucks and radio.— 
Rust V. Missouri Dental Board, su¬ 
pra. 

17. Mo,—Rust V. Missouri Dental 
Board, supra. 



PHYSICIANS AND SURGEONS 


70 O.J.S. 


§ 17 

containing as a part thereof the representation of ! 
a tooth, etc.,18 have been held not so indefinite as 
to be invalid; and statutory provisions embodying 
substantially the same provisions, although with¬ 
out characterizing the acts as unprofessional or 
dishonorable conduct, have likewise been held to be | 
sufficiently definitely and to warrant the revocation 
of a dentist’s license.^o Under statutes to such ef¬ 
fect, a license may be revoked for conduct con¬ 
sisting of the advertising of professional superior¬ 
ity or the performance of professional services in 
a superior manner,21 or for conduct consisting of 
advertising by a physician that he will cure, at¬ 
tempt to cure, or treat diseases or infirmities of 
the sexual organs.22 

Advertising which does not violate a specific 
provision relating thereto is no ground for revoca- ’ 
tion unless the circumstances are such as to bring i 


the case within a provision for revocation on the 
ground of unprofessional or dishonorable con- 
duct.23 The giving of a receipt to a patient after 
work has been done for him is not advertising 
within the meaning of a statute nor is advertis¬ 
ing to do dental work with minimum paints or to 
extract teeth without pain^^ within a statute author¬ 
izing the revocation of a license for advertising 
to practice dentistry without pain. 

(3) Error in Issuance of License or Certifi¬ 
cate 

Under a statute to such effect, a license or certificate 
issued as a result of error of the board may be revoked. 

In a statute providing for the annulment or rev¬ 
ocation of a certificate where its issuance resulted 
from error of the board, the word “error” is used 
as meaning jurisdictional error^^ or error which 


IflCeauixL^ of terms 

As used in the provision referred 
to, the words “advertising solicitors” 
mean solicitors of advertising- and 
may also mean solicitors who adver¬ 
tise just as an advertising dentist 
would be a dentist who advertises, 
and a “free publicity press agent” 
is a press agent who obtains free 
publicity for the dentist, and the 
words as used are not so uncertain in 
meaning as to invalidate the statute. 
—Rust V. Missouri Dental Board, 
supra. 

18. Mo.—^Rust V. Missouri Dental 
Board, supra. 

Phrases used in disjunctive 

Under the provision referred to, 
any one or more of the acts enumer¬ 
ated would furnish ground for revo¬ 
cation of dentist’s license, since last 
phrase is separated from preceding 
phrases hy disjunctive “or.”—Rust v. 
Missouri Dental Board, supra. 

19. D.C.—Johnston v. Board of Den¬ 
tal Examiners, 134 F.2d 9, 77 U.S. 
App.D.C. 119, certiorari denied 
Johnston v. Board of Dental Exam¬ 
iners, District of Columbia, 63 S.Ct. 
1177, 319 U.S. 758. 87 L.Bd. 1710. 

20. N.J.—^Devine v. State Board of 
Registration and Examination in 
Dentistry, 1 A.2d 876, 121 N.J.Law 
193. 

RT.Y.—^Pollock V. Board of Regents of 
University of New York, 40 N.Y.S. 
2d 57, 266 App.Div. 696, appeal de¬ 
nied 41 N.Y.S.2d 957, 266 App.Div. 
759, affirmed 52 N.E.2d 600, 291 
N.Y. 720. 

Purpose of provision 

Statute authorizing the revocation 
or suspension of the license of a den¬ 
tist who advertises his product or 
price or charges to be paid for den¬ 
tistry was enacted to protect the 
public from the wiles and artifices J 


of the charlatan.—^Levine v. State 
Board of Registration and Examina¬ 
tion in Dentistry, 1 A.2d 876, 121 N. 
J.Law 193. 

Advertisements prohibited 

Statute authorizing revocation or 
suspension of dentist’s license for 
having advertised in any manner his 
product or the price or charges to 
be paid or the character or durability 
of his work or product does not .pre¬ 
clude all advertisement, but pre¬ 
cludes advertisement of price to be 
charged for dental work and the 
character of the work to be done.— 
Levine v. State Board of Registra¬ 
tion and Examination in Dentistry, 
supra, 

Employee of corporation so adver¬ 
tising 

Act empowering state board of 
dental examiners to revoke or sus¬ 
pend -dentists’ licenses for advertis¬ 
ing prices, terms, or fees for pro¬ 
fessional services, free dental ex¬ 
aminations, and guaranteed dental 
work authorizes forfeiture of licens¬ 
es of dentists employed by corpora¬ 
tion practicing dentistry for such ad¬ 
vertising hy corporation.—State Den¬ 
tists V. Gifford, 191 S.E. 787, 168 Va. 
508. 

The truth or falsity of the adver¬ 
tisements are of no importance,— 
Levine v. State Board of Registra¬ 
tion and Examination in Dentistry, 
1 A.2d 876, 121 N.J.Law 193. 

Permit to erect sign 

Permit granted toy city clerk to 
erect electric sign advertising den¬ 
tist’s business would constitute no 
defense..—^Dr. Bloom, Dentist, Inc., v. 
Cruise, 254 N.Y.S, 752, 234 App.Div, 
274, reversed on other grounds 182 
N.E. 16, 259 N.Y. 358, motion denied 
and motion granted 184 N.E. 97, 260 
N.Y. 571, appeal dismissed 53 S.Ct. 
320, 288 U.S. 688, 77 L.Ed. 967. 
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21. Oal.—Barron v. Board of Dental 
Examiners of State of California, 
113 P.2d 247, 44 Cal.App.2d 790. 

22. Cal.—Randall v. State Board of 
Medical Examiners, 293 P. 790, 
110 Cal.App. 61. 

VaHdity 

(1) It has been held that a stat¬ 
ute authorizing the revocation of the 
license of a physician for causing 
the publication and circulation of an 
advertisement relative to any dis¬ 
ease of the sexual organs is within 
the scope of the police power.—‘ 
Hughes V. State Board of Medical 
Examiners, 134 S.E. 42, 162 Ga. 246. 

(2) Other authority, however, is 
to the contrary.—Chenoweth v. State 
Board of Medical Examiners, 141 P. 
132, 57 Colo. 74, 51 L.R.A.,N.'S., 958, 
Ann.Cas.l915D 1188. 

(3) Such a statute has also been 
held invalid for indefiniteness.— 
Chenoweth v. State Board of Medical 
Examiners, supra. 

Particular acts 

Use in physician’s advertisement 
of word “pro-state” was not viola¬ 
tion of statute.—Randall v. State 
Board of Medical Examiners, 293 P. 
790, 110 CaLApp. 61. 

23. Colo.—Sapero v. State Board of 
Medical Examiners, 11 P,2d 555, 90 
Colo. 568. 

Ky.—Forman v. State Board of 
Health, 162 S.W. 796, 157 Ky. 123. 

24. Ark.—Green v. Blanchard, 211 
•S.W. 375, 138 Ark. 137, 5 A.L.R. 84. 

25. Ark.—Green v. Blanchard, su¬ 
pra. 

26. S.C.—^Harris v. Sims, 109 S.E. 
411, 118 S.C. 1. 

48 C.J. p 1098 note 80. 

27. Wis.—State v. Schmidt, 119 N. 
W. 647, 138 Wis. 53, 
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might properly be denominated “jurisdictional” 
when occurring on a trial before a quasi-judicial 
body.28 A license erroneously issued to a person 
who does not reside, and does not contemplate per¬ 
sonally practicing his profession, in the state may 
be revoked. 2 9 

(4) Fraud, Deceit, or Misrepresentation 

Under a statute to such effect, a medical, dental op 
similar license may be revoked for fraud in obtaining 
it or In the practice of the profession. 

Under the statutes of a number of jurisdictions 


a license or certificate to practice medicine or den¬ 
tistry may be revoked on the ground of fraud, de¬ 
ceit, or misrepresentation in obtaining it^^^ or in 
the practice of the profession,or on the ground 
of deception or misrepresentation for the purpose 
of soliciting or obtaining business.22 Such statutes 
are within the limits of the police power^s and are 
not invalid for uncertainty.^^ It is said that a board 
has general inherent power to revoke a license 
obtained from it by fraud.35 The facts that ac¬ 
cused has been acquitted of a charge of unlawfully 
practicing without a license and that a nolle pros- 


28. Wis.—State v. Schmidt, supra. 

29. Tenn.—Griffin v. Powers, 274 S. 
W. 538, 152 Tenn. 55, affirmed 4S 
S.Ct. 83, 275 U.S. 495, 72 L.Ed. 
392. 

30. Cal.—^Hartman v. Board of Chi¬ 
ropractic Examiners, 66 P.2d 705, 
20 Cal.App.2d 76. 

Tex.—Cunningham v. State ex rel. 
'Shook, Civ.App., 79 S.W.2d 180, 
error refused. 

48 C.J. p 1099 note 85. 

Exclusive power of hoard of exam¬ 
iners 

Under statute regulating practice 
of chiropractic, the director of pub¬ 
lic health, on due notice and hearing, 
has authority to revoke license to 
practice of any person who has been 
guilty of certain kinds of fraud, oth¬ 
er than fraud in obtaining license, 
and authority to revoke license for 
fraud in obtaining license rests ex¬ 
clusively in board of examiners for 
chiropractic.—Round v. Manning, 33 
A.2d 212, 69 R.I. 354. 

Matters held to constitute fraud or 
deception 

(1) Inquiry concerning previous 
convictions of applicant for chiro¬ 
practic license was proper in deter¬ 
mining moral character of applicant, 
and false answer to such inquiry was 
a willful deception within statute 
authorizing revocation of license for 
fraud or deception in applying there¬ 
for, and conviction for murder in 
first degree, despite commutation 
of sentence, involved moral turpi¬ 
tude, as respects whether applicant 
for chiropractic license was guilty of 
fraud or deception in stating, on ap¬ 
plying for license, that he had never 
been convicted of crime of such na¬ 
ture.—Hartman v. Board of Chiro¬ 
practic Examiners, 66 P.2d 705, 20 
Cal.App.2d 76. 

(2) Moral turpitude, justifying 
cancellation of physician's license 
for false oath that he was never 
convicted of crime involving such 
turpitude, involves inherent base¬ 
ness or depravity in private social 
relations or duties.—State ex rel. 
Tullidge V. Hollingsworth, 146 So. 
660, 108 Fla. 607. 


Matters held not to warrant revoca¬ 
tion on ground of fraud 
Ill.—Schireson v. Walsh, 187 IST.E. 
921. 354 Ill. 40. 

Miss.—Mississippi State Board of 
Dental Examiners v. Mandell, 21 
So.2d 405, 198 Miss. 49. 

Praud must he causal in order to 
warrant revocation of a license on 
the ground of fraud in obtaining it.— 
Goldsmith v, Kingsford, 32 A.2d 810, 
92 N.H. 442. 

Intent 

Under statute authorizing revoca¬ 
tion of dentistry license for misrep¬ 
resentation to board of medical ex¬ 
aminers in obtaining a license, mis¬ 
representation necessarily involves 
moral delinquency, guilty knowledge 
and intent to deceive.—Mississippi 
State Board of Dental Examiners v. 
Mandell. 21 So.2d 405, 198 Miss. 49. 

31. Mass.—^Plynn v. Board of Regis¬ 
tration in Optometry, 67 N.E.2d 
846, 320 Mass. 29, 166 A.L,.R. 571. 
R.I.—^Round V. Manning, 33 A.2d 
212, 69 R.I. 354. 

48 C.J. p 1099 note 86. 

Power of hoard to define «fraud^ and 
“deceit” 

Board of regents of state universi¬ 
ty has power to define nature of 
fraud and deceit on which it will act 
to revoke, suspend, or annul license 
of podiatrists and chiropodists for 
fraud or deceit in practice.—Buhl v. 
University of State of New York, 
50 N.Y.S.2d 392, 182 Misc. 786. 
Meaning of term 

The words “fraud or deceit" with¬ 
in provision enumerating grounds for 
suspension of a license to practice 
medicine refer to behavior which 
may be characterized as intentional 
misrepresentation or concealment of 
fact and are in no sense synonymous 
with “unprofessional conduct," a 
term which may signify activity 
quite unlike fraud in the customary 
sense.—Tompkins v. Board of Re¬ 
gents of University of State of N. 
Y., 87 N.B.2d 517, 299 N.Y. 469. 

Acts held to constitute fraud and 
deceit 

(1) Act of doctor in prescribing 
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narcotic drugs for an addict without 
proper medical basis, and for sole 
purpose of satisfying the addiction. 
—Tompkins v. Board of Regents of 
University of State of N. Y., supra. 

(2) Act of physician who know¬ 
ingly aided and abetted another, un¬ 
licensed to practice medicine gener¬ 
ally or in limited field of physiother¬ 
apy, to practice physiotherapy.— 
O'Neill v. Board of Regents of Uni¬ 
versity of State of N. Y., 74 N.Y.S. 
2d 762, 272 App.Div. 1086, appeal de¬ 
nied 79 N.E.2d 270, 297 N.Y. 863, mo¬ 
tion denied 80 N.B.2d 348, 297 N.Y. 
953, appeal dismissed 83 N.E.2d 
469, 298 N.Y. 777, motion denied 88 
N.E.2d 531, 300 N.Y. 461. 

Different spelling of name 

Mere use by dentist of the names 
“Batty" and “Battie" was not evi¬ 
dence of fraud in practice of his 
profession, so as to justify revoca¬ 
tion of his license on ground of 
fraud, where names were idem so- 
nans and dentist had used both spell¬ 
ings at various times in his life 
without intent to practice fraud on 
anyone.—Batty v. Arizona State Den¬ 
tal Board, 112 P.2d 870, 67 Ariz. 239. 

32. Tex.—Waller v. State, Civ.App., 
68 S.W.2d 601, error refused. 

False or fraudulent advertising see 
supra subdivision c (2) of thia 
section. 

Particular acts 

Circulation by dentist of pamphlet 
containing alleged misrepresentation 
that he was the only dentist in dis¬ 
trict who was doing professional 
denture work, without more, did not 
warrant cancellation of his license to 
practice dentistry under statute.— 
Waller v. State, T6x.Civ.App., 68 S. 
W.2d 601, error refused. 

33. Mass.—^Lawrence v. Board of 
Registration in Medicine, 132 N.E. 
174, 239 Mass. 424. 

34. Mo.—State v. Purl, 128 S.W. 106, 
228 Mo. 1. 

35. Pa.—'Schireson v. Shafer, 47 A- 
2d 665. 354 Pa. 458. 165 A.L.R. 1133. 

48 C.J. p 1099 note 89. 
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eqtii was entered on a subsequent indictment against 
him for uttering and publishing a forged certifi¬ 
cate of qualification do not estop the board to pro¬ 
ceed to revoke such certificate as fraudulently ob- 
tained.36 

(5) Conviction or Guilt of Offense 
Conviction of a crime, or of a crime of a particular 
grade, or of a crime involving moral turpitude, consti¬ 
tutes a ground for revocation of a practitioner's license 
under a statute expressly so providing. 


Under the statutes of different jurisdictions there 
is authority in a proper case for the revocation of 
the license of a physician who has been guilty of a 
felony,37 practiced criminal abortion!,38 or been con¬ 
victed of any crime33 relating to the practice of his 
professions^ or of any crime^i or felony^^ involv¬ 
ing moral turpitude. While conviction of a crime 
of the character described in the statute is itself 

a sufficient basis for revocation,^3 such conviction 


36. Fla.—State ex rel. Sbordy v. 
Rowlett, 190 So. 59, 138 F^a. 330, 
123 A.L.R. 769. 

37- Fla.—Page v. State Board of 
Medical Examiners of Florida, 193 
So. 82, 141 Fla. 294~-Page v. Wat¬ 
son, 192 So. 205, 140 Fla. 536, 126 
A.L..R. 249. 

Tex.—Speer v. State, Civ.App., 109 
S.W.2d 1150, error dismissed. 

48 C.J. p 1099 note 90. 

Convictioii in another jurisdiction 

(1) The fact that the conviction 
has taken place in another jurisdic¬ 
tion does not make it any less a 
ground for revocation.—Speer v. 
State, supra. 

(2) However, it is essential that 

the acts constituting the felony of 
which the practitioner was convict¬ 
ed in the foreign jurisdiction should 
also constitute a felony in the state 
in which the license is sought to be 
revoked.—In re Weathers, 31 So. 2d 
543. 159 Fla. 390—State ex rel. 

Munch V. Davis, 196 So. 491, 143 Fla. 
236. 

Conviction after being licensed to 
practice is contemplated by the stat¬ 
ute.—^Page V. Watson, 192 .So. 205, 
140 Fla. 536, 126 A.L,.R. 349. 

33. IST.J.—Schireson v. State Board 
of Medical Examiners, 33 A.2d 911, 
130 N.J.Law 570. 

48 C.J. p 1099 note 91. 

Zlffect of acquittal 

Acquittal of physician in criminal 
prosecution, as for abortion, will not 
bar proceeding for revocation of his 
license by board because of same 
offense. 

Fla.—State ex rel. De Gaetani v. 

Driskell, 190 So. 461, 139 Fla. 49. 
K.T.—Genova v. Board of Regents of 
University of N". Y., 74 N.Y.S.2d 
729, 272 App.Div. 1085, appeal de¬ 
nied 75 N.Y.S.2d 774, 273 App.Div. 
1095. 

33. Isr.Y. —^Hanoka v. Board of Re¬ 
gents of University of K. Y., 60 
N'.Y.S.2d 205, 270 App.Div. 864. 

48 C.J. p 1099 note 92. 

do. Mass.—Giroux v. Board of Den¬ 
tal Examiners, 76 N.E.2d 758, 322 
Mass. 251. 

11. Ariz.—Du Vail v. Board of Medi¬ 
cal Examiners of Arizona, 66 F.2d 
1026, 49 Ariz. 329. 


Ark.—State Medical Board v. Rodg¬ 
ers, 79 S.W.2d 83, 190 Ark. 266. 

48 C.J. p 1099 note 93. 

Vagueness and indefiuiteness 

The words “moral turpitude** are 
not so vague and indefinite as to ren¬ 
der the statute void.—^White v. An¬ 
drew, 197 P. 564. 70 Colo. 60—48 C. 
J. p 1099 note 93 [a]. 

‘‘Moral turpitude” 

(1) An act of baseness, vileness, 
or depravity in the private and so¬ 
cial duties which a man owes to his 
fellow men or to society in general, 
but not such acts as are not of them¬ 
selves immoral but whose illegality 
lies in the fact of their being posi¬ 
tively prohibited.—State Medical 
Board v. Rodgers, 79 S.W.2d 83. 190 
Ark. 266—^Fort v. City of Brinkley, 
112 S.W. 1084, 87 Ark. 400. 

(2) The quality of a crime involv¬ 
ing grave infringement of the moral 
sentiment of the community as dis¬ 
tinguished from statutory mala pro- 
hibita.—State Medical Board v. 
Rodgers, supra. 

(3) Such turpitude as is measured 
by the standards of policy and mo¬ 
rality found in state laws.—^Du Vail 
V. Board of Medical Examiners of 
Arizona, 66 P.2d 1026, 49 Ariz. 329. 

Moral turpitude held involved 

(1) In federal offense of cheating 
and defrauding the government 
through fraudulent claims while em¬ 
ployed by government to treat dis¬ 
abled veterans.—Craft v. Balderston, 
78 P.2d 122, 58 Idaho 650, 

tSf) In offense of possessing coun¬ 
terfeit money with intent to corrupt 
currency of country and to cheat and 
defraud any person to whom it is 
uttered.—State Medical Board v. 
Rodgers, 79 S.W.2d 83, 190 Ark. 266. 

(3) In offense of issuing a check 
without sufficient funds to pay it, 
with intent to defraud.—^Bancroft v. 
Board of Governors of Registered 
Dentists of Oklahoma. Okl., 210 P.2d 
666 . 

(4) In other offenses.—Brun v. 
Dazzell, 191 A. 240, 172 Md. 314, 109 
A.U.R. 1453—48 C.J. p 1099 note 93 
[b]. 

Moral turpitude held, not involved 
In violations of liquor laws. 

Ark.—^Fort v. City of Brinkley, 112 
S.W. 1084, 87 Ark. 400. 
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Pa.—In re Schill's License, 9 Pa. 
Dist. & Co. 202. 

Moral turpitude not involved as mat¬ 
ter of law 

(1) In offense of maliciously and 
wilfully disturbing public peace.— 
Wyatt V. Cerf, 149 P.2d 309, 64 Cal, 
App.2d 732. 

(2) In‘offense of failure to report 
prostitute afflicted with contagious 
or infectious venereal disease.—In re 
Reno, 64 P.2d 1035, 57 Nev. 314. 
Discretion 

Under statute providing that med¬ 
ical examiners “may*’ revoke physi- 
cian*s license on his conviction of 
crime involving moral turpitude, 
revocation of physician*s license is 
within examiners' discretion.—Smith 
V. State Board of Medical Examin¬ 
ers, 167 S.E. 769, 46 Ga.App. 456. 
Conclusiveuess of record of convic¬ 
tion 

Ariz.—Du Vail v. Board of Medical 
Examiners of Arizona, 66 P.2d 
1026, 49 Ariz. 329. 

Nev.—In re Reno, 64 P.2d 1036, 57 
Nev. 314. 

Wis.—State v. Willstead, 21 N.W.2d 
271, 248 Wis. 240. 

Examining circumstances surround¬ 
ing conviction 

In determining whether physician 
was convicted of offense involving 
moral turpitude warranting revoca¬ 
tion of his license, board of medical 
examiners was not limited by sen¬ 
tence pronounced, but was justified 
in hearing evidence concerning all 
surrounding circumstances.—Brain- 
ard V. Board of Medical Examiners 
of Cal.. 157 P.2d 7, 68 CaLApp.2d 
591. 

42. Idaho.—Craft v. Balderston, 78 
P.2d 122, 58 Idaho 650. 

48 C.J. P 1099 note 94. 

Convictions in other states 

Under statute authorizing revoca¬ 
tion of license of dentist on proof of 
conviction of the dentist for “felony 
involving moral turpitude" the quot¬ 
ed words include convictions in oth¬ 
er states.—Francisco v. Board of 
Dental Examiners, Tex.Civ.App., 149 
S.W.2d 619, error refused. 

43. N.J.—Bchireson v. State Board 
of Medical Examiners, 33 A.2d 911, 
130 N.J.Law 570. 
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does not of itself revoke the license, but is merely 
a predicate for revocation by the proper authori- 
ties.^4 It is conviction of the offense contem¬ 
plated by the statute, and not merely the alleged 
commission thereof, that constitutes the statutory 
ground for revocation 5 but mere commission, 
without conviction, of acts constituting certain 
crimes may constitute grounds for revocation, pro¬ 
vided the board finds that such acts have been 
committed. 

Under some statutes it is held that a verdict or 
plea of guilty is not a conviction until there has 
been a judgment and sentence by the court, 
•but under other statutes it is held that there is a 
conviction so as to warrant revocation even though 
sentence is suspended and the licensee placed on 
probation.4^ A conviction on pleas of nolo con¬ 
tendere and non vult followed by sentence to prison 
has been held not such a conviction as to warrant 
revocation on the basis of the record of convic¬ 
tion alone.'^^ A pardon granted to a licensee after 
conviction of a felony and sentence to prison does 
not bar a subsequent proceeding by the board to 
revoke his license on the same ground.^^^ 


§ 17 

Narcotics, Under some statutes it is held that 
the crime of selling, dispensing, or prescribing nar¬ 
cotic drugs, except for medicinal use and under 
strict surveillance, involves moral turpitude,at 
least where such sale is made to an habitual user 
of the drug;52 and, although there is some au¬ 
thority to the contrar3'’,53 it has been held that a 
physician's conviction of violating the Harrison 
Narcotics Act, although that statute is essentially 
a revenue act and not an act to regulate the sale 
and disposition of narcotics or to regulate the 
practice of medicine, warrants revocation of his 
license on the ground of his conviction of an of¬ 
fense involving moral turpitude,54 as well as on 
the ground of his having been convicted of a fel- 
ony.55 Similarly, it has been held that violation 
of a state statute making it an offense for an^'-one 
to administer or dispense narcotics without making 
a record of the transaction may, under the circum¬ 
stances of the case, involve moral turpitude, al¬ 
though the offense is not a felony.®® 

Where conviction of a crime is not one of the 
statutory grounds^ a licensee whose acts do not 
come within any of the other grounds enumerated 


“Cruilt” rather than “conviction” as 
g'ronnd of revocation 
Where a dentist has been duly 
convicted in court of g-eneral ses¬ 
sions of a felony, statute providing* 
for revocation or suspension of a 
dentist’s license to practice where 
dentist has been “guilty" of immoral 
or dishonorable conduct, does not 
contemplate that dentist's guilt or 
innocence shall again be determined. 
—South Carolina State Board of 
Dental Examiners v. Breeland, 38 S. 
E.2d 644, 208 S.C. 469, 167 A.D.R. 221. 

44- Pla.—^Page v. Watson, 192 So. 
205, 140 Pla. 636, 126 A.L.R. 249. 

45. Colo.—Hummel v. Board of 
Chiropractic Examiners of Colora¬ 
do, 87 P.2d 248, 103 Colo. 476. 

46. N.J.—Schireson v. State Board 
of Medical Examiners, 33 A.2d 911, 
130 N.J.Law 570. 

47. Ark.—State Medical Board v. 
Rodgers, 79 S.W.2d 83, 190 Ark. 
266. 

Me.—Donnell v. Board of Registra¬ 
tion of Medicine, 149 A. 153, 128 
Me. 523. 

Sffect of being placed on probation 
A verdict of jury finding physician 
guilty under indictment was not a 
conviction within statute authoriz¬ 
ing state board of medical examiners 
to revoke license to practice medi¬ 
cine for conviction of a felony, 
where sentence was never entered on 
verdict, but physician was placed on 
probation under supervision of pro- 

70 C. J.S.-^50 


bation officer.—^Page v. State Board 
of Medical Examiners of Plorida, 193 
So. 82, 141 Pla. 294, 

48. N.Y.—Weinrib v. Beier, 64 N.E. 
2d 176, 294 N.Y. 628, motion denied 
65 N.E.2d 50, 295 N.Y. 657. 

Dismissal after couvlctioa and pro¬ 
bation 

Order of state board of medical 
examiners, suspending physician’s 
license for unprofessional conduct 
by reason of his conviction of offense 
involving moral turpitude, was held 
not improper as imposing penalty 
for such offense, in violation of stat¬ 
ute. after superior court discharged 
physician from probation and dis¬ 
missed accusations against him, 
since trial court’s action in setting 
aside verdict of conviction and dis¬ 
missing prosecution after discharg¬ 
ing convict from probation mitigates 
his punishment by restoring certain 
rights and removing certain disabil¬ 
ities, but does not obliterate the fact 
that he was finally adjudged guilty 
of crime.—^Meyer v. Board of Medi¬ 
cal Examiners, 206 P.2d 1085, 34 Cal. 
2d 62. 

49. N.J.—Schireson v. State Board 
of Medical Examiners, 33 A.2d 911, 
130 N.XLaw 670. 

50. Pla.—^Page v. Watson, 192 So. 
205, 140 Pla. 536, 126 A.L.R. 249. 

Bestoration of “rights of citizen¬ 
ship” 

j Term “rights of citizenship” in 
1 statute providing that persons re- 
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ceiving pardons from board of par¬ 
dons shall be entitled to all rights of 
citizenship enjoyed before their con¬ 
viction does not include a right to 
practice medicine.—^Page v, Watson, 
supra. 

51. Ariz.—^Du Vail v. Board of Med¬ 
ical Examiners of Arizona, 66 P.2d 
1026, 49 Ariz. 329. 

Cal.—Meyer v. Board of Medical Ex¬ 
aminers, 206 P.2d 1085, 34 Cal.2d 
62. 

52. Colo.—^White v. Andrew, 197 P. 
564, 70 Colo. 50. 

Wis.—State v. Willstead, 21 N.W.2d 
271, 248 Wis. 240. 

48 C.J. p 1099 note 93 [d] (3). 

53. Tenn.—State Board of Medical 
Examiners v. Friedman, 263 S.W. 
75, 150 Tenn. 152. 

48 C.J. p 1099 note 93 [d] (2). 

54- Ariz.—Garlingrton v. Smith, 163 
P.2d 685, 63 Ariz, 460—Du Vail v. 
Board of Medical Examiners of 
Arizona, 66 P.2d 1026, 49 Ariz. 329. 
Faxticular acts in. violation of stat¬ 
ute 

(1) Sale of morphine.—^Speer v. 
State, Tex.Civ.App., 109 S.W.2d 1150, 
error dismissed. 

(2) Smuggling narcotics.—S peer 
V. State, supra. 

55. Tex.—Speer v. State, supra. 

56. Cal.—^Brainard v. Board of Med¬ 
ical Examiners of Cal., 167 P.2d 7, 

I 68 Cal.App.2d 591. 
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in the statute cannot he deprived of his license sole¬ 
ly because he has been convicted of a crime.57 

(6) Practice under Forbidden Name or Title 

Under some statutes, practicing under a name other 
4han his own or under a title to which he is not entitled 
4 ionstitutes a ground for revocation of a practitioner's li- 
.cense. 

Even though practicing under a name other than 
'his own is unlawful on the part of a physician, as 
discussed infra § 33, it is not ground for revocation 
of his license when not so provided by statute^S 
and when it does not come within a broader cate¬ 
gory of misconduct for which a license may be 
revoked.59 On the other hand, where the case is 
within a statute providing for revocation on this 
ground, the license of a dentist^® or optometrist^i 
may be revoked for practicing under a name other 
■than his own; and this is likewise the rule under 
a statute specifically designating as unprofessional 
^ir immoral conduct the use, by the holder of a 
license or certificate, of a fictitious name, or a name 
,Other than his own, in any sign, advertisement, or 
announcement of, or in connection with, his prac- 
tice.®2 Under statutes so providing, the license 
or certificate of any person authorized to prac¬ 
tice a particular mode or system of healing the sick 
may be revoked as constituting unprofessional con¬ 
duct if he uses any letters or suffix indicating that 
lie is entitled to practice a mode or system for 
which he is not licensed, or, more specifically, if, 
without having a physician’s and surgeon’s certifi¬ 


cate, he uses the title ''Doctor” or prefix "Dr.,” 
without further indicating the type of certificate 
he holds.®^ Similarly, under a statute so providing, 
the certificate of an optometrist may be suspended 
or revoked for using the title "Doctor” or "Dr.” 
as a prefix to his name^^ unless he uses as a suffix, 
or in connection with his name, the word "optome¬ 
trist” or, in the event he holds the required di¬ 
ploma, the letters "Opt.D.” or "O.D.”®® 

(7) Practice without Authority 

A license to practice a limited form of treatment or 
healing may be revoked where the licensee engages in 
the general practice of medicine or surgery for which he 
has no license; a medical, dental, or similar license may 
be revoked where the licensee aids or abets an un¬ 
licensed person to practice. 

Where a person holding a license or certificate 
to practice osteopathy, naturopathy, or other lim¬ 
ited forms of treatment, or drugless healing gen¬ 
erally, goes beyond the scope of his license or cer¬ 
tificate and engages in the general practice of med¬ 
icine and surgery for which he has no license, his 
license or certificate may be revoked. ^7 Under some 
statutes a dentist’s license may be revoked or sus¬ 
pended on the ground that he has been employed 
as a practicing dentist by an unlicensed manager, 
proprietor, operator or conductor of a dental of¬ 
fice, 68 or on the ground that he has been guilty of 
employing or permitting an unlicensed person to 
perform dental work such as may be performed 
only by a licensed dentist.68 However, where a 


^7. Isr.'C.—state v. Gardner, 159 S. 
E. 8, 201 N.C. 123. 

58- Ky.—Forman v. State Board of 
Health, 162 S.W. 796, 157 Ky. 123. 
58. Mich.—Michigan State Board of 
Hegistration in Medicine v. Wick¬ 
er, 274 N-W. 343, 280 Mich. 600. 
^60. Cal.—Parker v. Board of Dental 
Examiners of State of California, 
14 P.2d,67, 216 Cal. 285. 

48 C.J. P 1099 note 97. 

«counterpart of foreign name 

Licensee’s use of a name which is 
-the English .or American counter¬ 
part of his name in a foreign lan¬ 
guage does not warrant revocation 
.on the ground ,of his practicing un- 
,der a name pther than his own.— 
Mississippi State Bd. of Dental Ex- 
.aminers v, Maudell, 21 So.2d 405, 198 
Miss. 49. 

,61. KI.—Bergepr v. Board of Exam¬ 
iners in Optometry, 59 A. 2d 717, 
74 R.I. 165. 

,,62. Cal.—Berry y. Alderson, 211 P. 

836, 59 Cal.App.'“729. 

.48 C.J. p 1100 ijLpte ^7. 

^63. Cal.—^Dare v. Board of Medical 
Examiners, 136 P.2d 304, 21 Cal.2d 
790. 


64. Cal.—Dare v. Board of Medical 
Examiners, supra. 

65- Cal.—^Davis v. California State 
Board of Optometry, 257 P. 197, 
83 Cal.App. 488. 

66- Cal.—^Laisne v. California State 
Board of Optometry, 156 P.2d 956, 
68 Cal.App.2d 440. 

The legislative purpose In adopt¬ 
ing statute making improper use of 
title “Doctor" or “Dr." cause for re¬ 
voking or suspending certificate of 
registration to practice optometry 
was to protect public by requiring 
holder of such certificate who de¬ 
sires to use such title to add a de¬ 
scription which will identify him 
with profession in which he is li¬ 
censed.—^Laisne v. California State 
Board of Optometry, supra. 

67- Cal.—Cooper v. State Board of 
Medical Examiners of Dept, of 
Professional and Vocational 
Standards of Cal., 217 P.2d 630. 

Kan.—State ex rel. Wheat v. Moore, 
117 P.2d 598, 154 Kan. 193. 

N.Y.—^Application of Merendino, 10 
!N.Y.S.2d 800, 256 App.Div. 412. 

48 C.J. p 1099 note 1. 

Test of whether substance is drug 
With respect to revocation of li¬ 
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cense to practice drugless therapy, 
medicine is any substance or prep¬ 
aration given or used for the pur¬ 
pose of treating or curing disease 
and any substance used as a medi¬ 
cine is a drug; hence in determin¬ 
ing whether a substance is used as a 
medicine and, therefore is a drug, 
it is not the substance which is used 
which is controlling, but rather the 
manner, method, and circumstances 
under which, and the purpose for 
which it is used.—Cowdery v. Shaf¬ 
er, 58 Pa.Dist. & Co. 290, 57 Dauph. 
Co. 365. 

68. N.J.—Taber v. iState Board of 
Registration and Examination in 
Dentistry of N. J., 63 A.2d 535, 1 
N.J. 343, appeal dismissed 69 S.Ot. 
1172, 337 U.S. 922, 93 L.Ed. 1730. 

Frovisiou held valid 
N.J.—^Taber v. State Board of Reg¬ 
istration & Examination in Den¬ 
tistry. 59 A.2d 231, 137 H.J.Law 
161, mandate conformed to 60 A.2d 
290, 137 N.J.Law 392, affirmed as 
modified 63 A.2d 535, 1 N.J. 343, 
appeal dismissed 69 S.Ct. 1172, 337 
U.S. 922, 93 L,Ed. 1730. 

69. Fla.—State ex rel, Williams v. 
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statute impliedly authorizes an unlicensed person 
to sell eyeglasses at retail provided it is done un¬ 
der the supervision of a licensed optometrist, ac¬ 
ceptance by a licensed optometrist of employment 
with an unlicensed retailer of eyeglasses cannot, 
by rule of the board, be classified as unprofessional 
conduct warranting revocation.*^® 

Aiding and abetting. Under statutory provisions 
to such effect, a physician’s license may be revoked 
for aiding or abetting any unlicensed person to 
practice any system or mode of treating the sick 
or afflicted and, more specifically, the license 
of an optometrist may be revoked for assisting or 
aiding and abetting an unlicensed person to prac¬ 
tice optometry,'^^ and the license of a dentist, for 
aiding and abetting an unlicensed person to prac¬ 
tice dentistry.*^3 in order for a case to be within 
such a statute, it is necessary and sufficient that 
an unlicensed person shall be practicing the art 
involved,*^4 and that a licensed practitioner, with 
guilty knowledge,'^^ shall do some act which renders 
aid to the other in his unlawful practice.*^® 


§ 18, - Proceedings 

a. In general 

b. Parties 

c. Complaint or accusation 

d. Evidence 

e. Trial or hearing 

f. Determination and order 

g. Judicial review or interference 

a. In G-eneral 

Proceedings to revoke a medical, dental, or similar 
license are generally regarded as administrative rather 
than judicial, and as civil rather than criminal; statutory 
requirements as to procedure must be complied with, and 
the fundamental principles of law and equity observed so 
as to invest the board or officer with jurisdiction. 

The right to practice conferred by a license can 
be taken away only by appropriate proceedings 
calling for revocation'^7 or by voluntary relinquish¬ 
ment.'^^ Although there is some authority to the 
contrary,*^® it is generally held that a proceeding 
before an officer, board, or department to revoke 
the license or certificate of a physician, dentist, 
or similar practitioner is not judicialS® but admin- 
istrative^l or at most quasi-judicial,S2 and it need 


Whitman, 156 So. 706, 116 Fla. 196, 
95 A.Li.R. 1416. 

Willfulness 

In its use of the term "gruilty” of 
employing or permitting an unlicens¬ 
ed person to perform dental work, 
the statute has reference to a con¬ 
scious and culpable act amounting to 
willful design to do an act denounced 
as unlawful professional practice.— 
State ex rel. Williams v- Whitman, 
supra. 

70- Minn.—^Williams v. Mack, 278 
ISr.W. 586, 202 Minn. 402. 

71- Cal.—Barrett v. Board of Osteo¬ 
pathic Examiners of California, 40 
P.2d 923, 4 Cal.App.2d 135. 

Mo.—^Hughes v. State Board of 
Health, 159 S.W.2d 277, 348 Mo. 
1236. 

“Aiding*' and “abetting” distin¬ 
guished 

As used in the statute, the word 
"aid" imputes no knowledge or no¬ 
tice of the unlawful act or purpose, 
while the word "abet" presupposes a 
guilty knowledge on part of accused; 
hence it must be assumed that legis¬ 
lature did not intend to make the 
mere aiding in the act a violation 
thereof unless such aid be wrong¬ 
fully and knowingly extended.—Bar¬ 
rett V. Board of Osteopathic Exam¬ 
iners of California, 40 F.2d 923, 4 
Cal.App.2d 135. 

72. Ky.—-Kendall v. Beiling, 175 S. 

W.2d 489, 295 Ky. 782. 

TTalidity 

Where statute declared optometry 
to be a learned profession, provi¬ 


sion of statute authorizing the rev¬ 
ocation of license of an optometrist 
who accepts employment from a per¬ 
son, firm, or corporation not a li¬ 
censed optometrist to assist such 
employer in practicing optometry in 
the state was valid.—Melton v. Car¬ 
ter, 164 S.W.2d 453, 204 Ark. 695, 

73. Cal.—^Parker v. Board of Dental 
Examiners of State of California, 
14 P.2d 67, 216 Cal. 285. 

Ky.—Corpus Juris cited in Kendall 
V. Beiling. 175 S.W.2d 489, 495, 295 
Ky. 782. 

N.T.—Cohen v. Board of Regents of 
University of State of N. Y., 83 H. 
Y.S.2d 449, 274 App.Div. 952, af¬ 
firmed 86 N.E.2d 106, 299 IST.Y. 582. 
Statute held valid 

Cal.—Lassen v. Board of Dental Ex¬ 
aminers, 142 P. 505, 24 Cal.App. 
767. 

74. Cal.—^Messner v. Board of Den¬ 
tal Examiners, 262 P. 58, 87 Cal, 
App. 199, 

75. Cal.—^Barrett v. Board of Osteo¬ 
pathic Examiners of California, 40 
P.2d 923, 4 Cal.App.2d 135. 

48 C.J. p 1099 note 4. 

76. Cal.—^Lassen v. Board of Dental 
Examiners, 142 P. 505, 24 Cal.App. 
767. 

48 C.J. p 1099 note 5. 

77. -Ill.—Schireson v. Walsh, 187 N. 
E. 921, 354 Ill. 40. 

48 C.J. p 1101 note 42. 

Proceedings sufficient to confer Jur¬ 
isdiction 

Dental board prima facie had jur¬ 
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isdiction of proceeding to suspend 
dentist's license, where dentist was 
accused by verified charge present¬ 
ed to board for consideration, was 
cited to appear, and tried at speci¬ 
fied time and place according to 
statutory procedure.—Jameson v. 
State Board of Dental Examiners, 5 
P.2d 47, 118 CaLApp. 105. 

78. Wash,—State v. Maybury, 236 
P. 566, 134 Wash. 641, 

79. Utah.—Baker v. Department of 
Registration, 3 P.2d 1082, 78 Utah 
424—Moormeister v. Department 
of Registration of State, 288 P. 
900, 76 Utah 146. 

80. N.Y.—^Bender v. Board of Re¬ 
gents of University of State of 
New York, 30 N.Y.S.2d 779, 262 
App.Div. 627. 

48 C.J. p 1101 note 45. 

81. Cal.—Murphy v. Board of Med¬ 
ical Examiners of Cal., 170 P.2d 
510, 75 Cal.App.2d 161. 

Colo.—Sapero v. State Board of Med¬ 
ical Examiners, 11 P.2d 655, 90 
Colo. 568. 

N.Y.—^Bender v. Board of Regents 
of University of State of New 
York,. 30 N,Y.S.2d 779, 262 App. 
Div. 627. 

48 C.J. p 1101 note 44. 

82. Ajriz.—^Davis v. Arizona State 

Dental Board, 112 P.2d 877, 57 
Ariz. 255. * 

Cal.—Jameson v. State Board of 
Dental Examiners, 5 P.2d 47, 118 
Cal. App. 105—Tapley v. Abbott, 
295 P. 911, 111 CaLApp. 397. 

^ Colo.—Sapero v. State Board of Med- 
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not be conducted with the exactness, formality, 
oi* technicality required before a judicial tribunal.^® 
Nevertheless, statutory requirements as to proce¬ 
dure must be followed^^ strictlyor at least sub¬ 
stantially,86 and the fundamental principles of law 


and equity observed, 87 so as to invest the board 
with jurisdiction of the proceedings88 and of the 
person.89 The holder of the license or certificate 
cannot be deprived of it without due process 
of law,80 or, in other words, without due no- 


ical Examiners. 11 P.2d 555, 90 
Colo. 568. 

Conn.—^Reardon v. Dental Commis¬ 
sion. 20 A.2d 622, 128 Conn. 116. 
Pla,—State ex rel. Williams v. Whit¬ 
man. 156 So. 705, 116 Fla. 196, 95 
A.L.R. 1416. 

Utah.—Moormeister v. Department 
of Registration of State, 288 P. 
900, 76 Utah 146. 

83- Ariz.—^Davis v. Arizona State 
Dental Board, 112 P.2d 877, 57 
Ariz. 255. 

Cal.—Traxler v. Board of Medical 
Examiners, 26 P.2d 710, 135 Cal. 
App. 37. 

Colo.—State Board of Dental Exam¬ 
iners V. Savelle, 8 P.2d 693, 90 
Colo. 177, 82 A.Li.R. 1176, followed 
in State Board of Dental Exam¬ 
iners V. Heitler, 8 P.2d 698, 90 
Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 
53 S.Ct. 5, 287 TJ.S. 562, 77 L.Ed. 
496. 

Fla.—State ex rel. Williams v. Whit¬ 
man, 156 So. 705, 116 Fla. 196, 95 
A.L.R. 1416. 

Mich.—^Hanson v. Michigan State 
Board of Registration in Medicine, 
236 N.W. 225, 253 Mich. 601, cer¬ 
tiorari denied 52 S.Ct. 19, 284 U. 
•S. 637, 76 L.Ed. 542. 

Mo.—State ex rel. Ball v. State 
Board of Health, 26 S.W.2d 773, 
325 Mo. 41. 

N.T.—Bender v. Board of Regents 
of University of State of New 
York, 30 N.Y.S,2d 779, 262 App. 
Div. 627. 

48 C.J. p 1101 note 46. 

84. Fla.—State ex rel. Tullidge v. 
Hollingsworth, 138 So. 372, 103 
Fla. 801. 

Statutory procedure exclusive 

(1) Procedure for cancellation of 
physicians* licenses fraudulently ob¬ 
tained is governed solely by statute 
prescribing it, not by common law, 
other statutes, or rules of practice 
inconsistent therewith.—State ex rel. 
Landis v. Simmons, 140 So. 187, 104 
Fla. 487. 

(2) Licensed veterinary surgeons 
cannot maintain suit to revoke cer¬ 
tificate to practice veterinary medi¬ 
cine illegally issued to defendant by 
state board.—^Drummond v. Rowe, 
156 (S.E. 442, 155 Va. 725. 
Proceedings commenced under in¬ 
valid statute 

Proceedings revoking physician’s 
license to practice medicine were not 
void because original notice to 
physician stated that investigation 


would be carried on in conformity 
with a statute -which was subse¬ 
quently held unconstitutional, where 
an entirely new complaint was 
thereafter filed, accused given due 
notice of all steps, and proceedings 
were conducted in accordance with 
valid provisions of medical practice 
act.—People ex rel. Rongetti v- 
Thompson, 56 N.E.2d 618, 387 Ill. 
134. 

Procedure more favorable than pre¬ 
scribed 

The Regents of the University of 
the State of New York who had is¬ 
sued license for practice of physio¬ 
therapy in their supervisory capac¬ 
ity had right to revoke license on 
conviction of licensee of a crime, 
notwithstanding there is a marked 
distinction between “physician" and 
“physiotherapist," where regents ap¬ 
plied the same formal procedure re¬ 
quired to hear and determine charg¬ 
es of unfitness against a physician, 
which gave physiotherapist more 
protection than physiotherapist was 
entitled to.—Swift v. Graves, 19 N. 
Y.S.2d 686, 173 Misc. 1085. 

Consents necessary to initiate pro¬ 
ceeding 

Consent of persons designated to 
take action and make written report 
in proceeding to revoke physicians’ 
license is not prerequisite to initia¬ 
tion of proceeding.—Moormeister v. 
Department of Registration of State, 
288 P. 900, 76 Utah 146. 

85. Fla.—State ex rel. Estep v. 
Richardson, 3 So.2d 512, 148 Fla. 
48—State ex rel. Sbordy v. Row¬ 
lett. 190 So. 59, 138 Fla. 330, 123 
A.L.R. 769—State ex rel. Jordan 
V. Pattishall, 126 So. 147, 99 Fla. 
296. 

N.Y.—^Hilfer v. Board of Regents of 
University of State of New York, 
28 N.E.2d 848, 283 N.Y. 304, mo¬ 
tion denied 31 N.E.2d 202, 284 N. 
Y. 733. 

86. Tex.—^Tamez v. State Board of 
Dental Examiners, Civ.App., 154 
S.W.2d 976. 

Wyo.—State ex rel. Frenzel v. Wyo¬ 
ming State Board of Examiners 
in Optometry, 74 P.2d 343, 52 Wyo, 
328. 

87. Ariz.—^Davis v. Arizona State 
Dental Board, 112 P.2d 877, 57 
Ariz. 255. 

Miss.—^Mississippi State Board of 
Health v. Johnson, 19 So.2d 445, 
197 Miss. 417, suggestion of error 
overruled 19 ■So.2d 827, 197 Miss, 
417, appeal dismissed 65 S-Ct. 679, 
324 U.S. 822, 89 L.Ed. 1392. 
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“Proceedings in matters of this 
kind are summary in their nature, 
but not arbitrary or despotic."— 
State ex rel. iSbordy v. Rowlett, 170 
So. 311, 313, 125 Fla. 562, followed 
in State ex rel. Riley v. Rowlett. 
170 So. 317, 125 Fla. 577. 

88. Ariz.—^Davis v. Arizona State 

Dental Board, 112 P.2d 877, 57 

Ariz. 255. 

Cal.—Jameson v. State Board of 
Dental Examiners, 5 P.2d 49, 118 
Cal.App. 110. 

Board held to have jurisdictiou 
Cal.—Jameson v. State Board of 
Dental Examiners, 5 P,2d 49, 118 
Cal.App. 110—Jameson v. State 
Board of Dental Examiners, 5 P. 
2d 47, 118 Cal.App. 105. 

When question of jurisdiction may 
be raised 

In proceeding to revoke license of 
a physician for unprofessional con¬ 
duct, question of the jurisdiction of 
the board of medical examiners over 
the subject matter may be raised at 
any time during the pendency of the 
proceeding before the board, the su¬ 
perior court, or an appellate court. 
—Stuck V. Board of Medical Exam¬ 
iners of State, 211 P.2d 389, 94 Cal. 
App.2d 751. 

89. Mo.—State ex rel. Baepler v. 
State Board of Health of Missouri, 
52 S.W.2d 743, 330 Mo. 1200—State 
ex rel. Kerr v. Landwehr, 32 S.W. 
2d 83. 

Board held to have jurisdiction 
Cal.—Rinaldo v. Board of Medical 
Examiners of State of California, 
42 P.2d 724, 5 Cal.App.2d 345. 

Utah.—State v. iCragun, 20 P.2d 247, 
81 Utah 457. 

Submission to jurisdiction 

A physician may submit himself 
to jurisdiction of the board of medi¬ 
cal examiners in a proceeding to re¬ 
voke his license for unprofessional 
conduct if the board has jurisdic¬ 
tion of the subject matter.—Stuck 
v. Board of Medical Examiners of 
State, 211 P.2d 389, 94 Cal.App.2d 
751. 

90. Conn.—^Reardon v. Dental Com¬ 
mission, 20 A,2d 622, 128 Conn, 
116. 

Fla.—State ex rel. Jordan v. Pat¬ 
tishall, 126 So. 147, 99 Fla. 296. 
in.— Schireson v. Walsh, 187 N.E. 
921, 354 Ill. 40. 

N.Y.—^Bender v. Board of Regents of 
University of State of New York, 
30 N.Y.S.2d 779, 262 App.Div. 627. 
48 C.J. p 1101 note 47. 

Bights held adequately protected 
by provisions of statute.—^JaiEe v. 
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tice^i or citation to appear^^ and, as discussed infra 
subdivision e of this section, full opportunity to be 
heard. 

Procedural defects may be waived by failure to 
assert them and by acquiescence in the board's 
decision.^s Defects in the notice may be waived by 
appearance by counsel^^ and the filing of a motion 


for continuance and an exception to the rule 
requiring notice exists where a license is void be¬ 
cause issued without authority to a person not en¬ 
titled thereto.^® 

In most "jurisdictions an action or proceeding 
to revoke a license is deemed to be civil,rather 
than criminal,98 in character, but some authori- 


State Dept, of Health, 64 A.2d 330, 
135 Conn. 339. 

Statute held invalid 

The statute providing: for revoca¬ 
tion of license of a dentist on proof 
of conviction of the dentist for fel¬ 
ony involving moral turpitude, 
which does not provide for notice, 
hearing, or review of the order, is 
unconstitutional as denying “due 
process of law” to a dentist whose 
license is revoked without notice or 
hearing as provided by the statute. 
j^Prancisco v. Board of Dental Ex- 
^tminers, Tex.Civ.App., 149 S.W.2d 
^19, error refused. 

^The law respecting disTbarment of 
^attorneys is applicable to proceed¬ 
ings for the revocation of dentistry 
licenses in respect to the necessity 
,for due process.—State ex rel. Jor¬ 
dan V. Pattishall, 126 So. 147, ’99 Pla. 
^ 96 . 

@1, U.S.—Brinkley v. Hassig, C.C.A. 

Kan., 83 P. 2d 351. 

Cal.—^Aylward v. State Board of 
Chiropractic Examiners, 192 P.2d 
929, 31 Cal.2d 833—Rinaldo v. 

Board of Medical Examiners of 
State of California, 42 P.2d 724, 5 
Cal.App.2d 345. 

Conn.—State ex rel. Taylor v. Os¬ 
born, 68 A.2d 363, 136 Conn. 83. 
Jll,-—Kalman v. Walsh, 183 N.E. 315, 
355 Ill. 341. 

^ich.—^Hanson v. Michigan State 
Board of Kegistration in Medicine, 
236 N.W. 225, 253 Mich. 601, cer- 
■tiorari denied 52 S.Ct, 19, 284 XJ.S. 
637, 76 L.Ed. 542. 

Jdo.—State ex rel. Baepler v. State 
Board of Health of Missouri, 52 
S.W.2d 743, 330 Mo. 1200—State ex 
rel. Kerr v. Landwehr, Mo., 32 S. 
W.2d 83. 

^.J.—^Howard Co. Jewelers v. New 
Jersey State Board of Optome¬ 
trists, 29 A.2d 742, 133 N.J.Eq. 4. 
^.Y.—^Bender v. Board of Regents 
of University of State of New 
York, 30 N.Y.S.2d 779, 262 App. 
Div. 627. 

Ba.—Shor v. Miller, Com.Pl., 48 
Dauph,Oo. 39. 

Wyo.—State ex rel. Prenzel v. 
Wyoming State Board of Examin¬ 
ers in Optometry, 74 P.2d 343, 52 
Wyo. 328. 

48 C.J. p 1101 note 48. 
fTotice of nature of charges see in¬ 
fra subdivision c of this section. 

phange of date 

Wliere hearing on revocation of 


physician's license was not held on i 
scheduled date, physician was en- ! 
titled to official notice of other date 
set, and was not charged with duty ^ 
of ascertaining it.—'State ex rel : 
Baepler v. State Board of Health of : 
Missouri, 52 S.W.2d 743, 330 Mo. 

1200—State ex rel. Kerr v. Land¬ 
wehr, Mo., 32 S.W.2d 83. 

Time of notice 

It is not necessary that the no¬ 
tice, to which accused is entitled, 
should have been given him at any 
particular time, as long as he had 
proper opportunity to make a de¬ 
fense.—^Davis V. Arizona State Den¬ 
tal Board, 112 P.2d 877, 57 Ariz. 255. 
Manner of giving notice 

In the absence of statutory pro¬ 
vision, it is not essential that the 
notice to w^hich accused is entitled 
should be given him in any particu¬ 
lar manner, provided it is sufficient 
to give him an opportunity to de¬ 
fend.—^Davis V. Arizona State Den¬ 
tal Board, supra. 

Authority to issue 

The issuance of notice of hearing 
on charge that physician had per¬ 
formed abortions not necessary to 
save lives of pregnant women on ac¬ 
tion of two members of executive 
committee of state board of health 
constituted a valid act of the board 
itself.—Mississippi State Board of 
Health v. Johnson, 19 So.2d 445, 197 
Miss. 417, suggestion of error over¬ 
ruled 19 So,2d 827, 197 Miss. 417, ap¬ 
peal dismissed 65 S.Ct. 679, 224 U.S. 
882, 89 L.Ed. 1392. 

Service of notice 

(1) A statutory provision that li¬ 
cense may be revoked for failure 
to pay annual fee on twenty days’ 
notice of time and place of consider¬ 
ing such revocation necessarily in¬ 
cludes duty to serve notice; and a 
good-faith attempt to give notice is 
not sufficient compliance with stat¬ 
ute and does not take the place of 
actual notice.—State ex rel. Prenzel 

V. Wyoming State Board of Exam¬ 
iners in Optometry, 74 P.2d 343, 52 
Wyo. 328. 

(2) Proceeding for revocation of 
dentist’s license before board of den¬ 
tal examiners is in effect one in rem, 
authorizing service of notice of 
hearing by publication if licensee is 
nonresident.—^Board of Dental Ex¬ 
aminers V. Hedrick, 179 S.E. 809, 116 

W. Va. 222. 

92. Cal.—Rinaldo v. Board of Med- 
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ical Examiners of State of Cali¬ 
fornia, 42 P.2d 724, 6 Cal.App.2d 
345—Jameson v. State Board of 
Dental Examiners, 5 P.2d 49, 118 
Cal.App. 110—Jameson v. State 
Board of Dental Examiners, 5 P. 
2d 47, 118 Cal.App. 105. 

Utah.—State v. Cragun, 20 P.2d 247, 
81 Utah 457. 

Sufficiency of citation 

On the filing of a verified com¬ 
plaint with the secretary-treasurer 
of the board of medical examiners 
charging unprofessional conduct, 
such official must forthwith issue 
a citation returnable at next regu¬ 
lar session of the board.—Weaver v. 
State Board of Medical Examiners, 
129 P.2d 730, 54 Cal.App.2d 777. 

93* Mich.—^H a n s o n v. Michigan 
State Board of Registration in 
Medicine, 236 N.W. 225, 253 Mich, 
601, certiorari denied 52 S.Ct. 19, 
284 U.S. 637, 76 L.Ed. 542. 

94. Wash.—Dale v. Cohn, 127 P.2d 
412, 14 Wash.2d 214. 

Special appearance 

Even if attorney for licensee ap¬ 
peared specially at proceeding for 
revocation of license, the special ap¬ 
pearance was “waived” by asking 
for affirmative relief.—^Dale v. Cohn, 
supra. 

95. Iowa.—State v. Hanson, 207 N. 
W. 769, 201 Iowa 579. 

96. Or.—^Volp V. Sayfior, 71 P. 980, 
42 Or. 546. 

97. Mass.—Giroux v. Board of Den¬ 
tal Examiners, 76 N.B.2d 758, 322 
Mass. 251. 

Tex.—^Berry v. State, Civ.App., 135 
S.W. 631. 

Proceeding in rem 

W.Va.—^Board of Dental Examiners 
V. Hedrick, 179 S.E. 809, 116 W. 
Va. 222. 

98. Ariz.—^Davis v. Arizona State 
Dental Board, 112 P.2d 877, 67 
Ariz. 255—Du Vail v. Board of 
Medical Examiners of Arizona, 66 
P.2d 1026, 49 Ariz. 329. 

Cal.—Murphy v. Board of Medical 
Examiners of Cal., 170 P.2d 510, 
75 Cal.App.2d 161. 

Mass.—Giroux v. Board of Dental 
Examiners, 76 N.E.2d 758, 322 
Mass. 251. 

N.Y.—Weinstein v. Board of Re¬ 
gents of University of State of 
New York, 44 N.Y.S.2d 917, 267 
App.Div, 4, appeal denied 47 N.Y. 
S.2d 136, 267 App.Div. 841, appeal 
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ties deem it to l)e quasi-criminal.At any rate 
a conviction of crime in a court of competent ju¬ 
risdiction is not a condition precedent to the pro¬ 
ceeding, ^ unless conviction of crime is the ground 
on which revocation is sought, as discussed supra 
§ 17 c (S) ; nor are the trial and acquittal of a 
physician or dentist in a court of a criminal juris¬ 
diction on the same charges a bar to a proceeding 
under the statute for the purpose of depriving him 
of the right to practice.^ 

Limitations or laches. Mere passage of consid¬ 
erable time from the granting of the license to the 
institution of proceedings to revoke the license for 
fraud in obtaining it does not bar the proceeding 
because of laches in the case of a continuing 
offense, such as practicing under a license fraud¬ 
ulently obtained, the proceeding to revoke the 
license may be commenced whenever the fraud is 
discovered.^ The proceeding is not subject to a 
statute limiting the time for commencing a crim¬ 
inal prosecution^ or an action to enforce a statu¬ 
tory penalty or forfeiture.® 

b. Parties 

The complaint or petition may be made or filed by 
the person authorized by statute, and, in the absence of 
statutory provision, by any person; the state is a proper, 
and sometimes a necessary, party. 


The complaint or petition in an action or pro¬ 
ceeding to revoke the license of a physician or 
dentist may be made or filed by such a person or 
officer as is authorized by statute to do so,^ or, 
where the statute is silent as to who may make 
the complaint, it may be made by any person or 
citizen.® The state is a proper^ and, where the 
statute so requires, a necessaryparty to the pro¬ 
ceeding; and particular officers have been held 
to be neither proper nor necessary parties.!^ Under 
some, not other,i® statutes the board of ex¬ 

aminers is a necessary party defendant to a pro¬ 
ceeding brought by the state or attorney general. 
A defect in respect of a party plaintiff is not avail¬ 
able on collateral attack on an order revoking a 
physician’s license.l^ 

c. Complaint or Accusation 

In order to warrant revocation or suspension, proper 
and sufficient charges must be presented to accused 
setting forth matter constituting ground for such action 
under the statute and stating the wrongs charged with 
sufficient certainty and definiteness to inform accused of 
the acts complained of and to enable him to prepare his 
defense. 

The license or certificate of a physician or 
dentist may be revoked or canceled only on proper 
and sufficient charges^® properly communicated to 


dismissed 55 KE. 51, 292 N.Y. 589, 
motion denied 56 N.E,2d 301, 293 
N.Y. 692, reversed on other 
grounds 56 N.B.2d 104, 292 N.Y. 
682. 

48 C.J. P 1101 note 63. 

99. Ga.—^Hughes v. State Board of 
Medical Examiners, 123 S.E. 879, 
158 Ga. 602—State Board of Medi¬ 
cal Examiners v. Lewis, 102 S.E. 
24, 149 Oa, 716. 

1. Neb.—^Munk v. Frink, 116 N.W. 
525, 81 Neb. 631, 17 L.R.A.,N.S., 
439. 

48 C.J. p 1101 note 55. 

2. Oal.—Tapley v. Abbott, 295 P. 
911, 111 Cal.App. 397. 

N.Y.—In re Smith, 10 Wend. 449. 
Revocation preceding acquittal 
Pact that petitioner was tried and 
acquitted by a jury in a criminal 
court under charge of falsely and 
with intent to deceive claiming to 
be a graduate of a college granting 
degrees in dentistry did not vitiate 
action of board of dental examiners 
revoking certificate of petitioner to 
practice dentistry and cancelling his 
registration as a dentist where ac¬ 
tion of board preceded acquittal in 
point of time, and since the acquit¬ 
tal was in a criminal proceeding 
while proceeding before board was 
a civil proceeding and the parties to 
the two proceedings were different. 


—Giroux V. Board of Dental Exam¬ 
iners, 76 N.E.2d 758, 322 Mass. 251. 

3. Pa.—^Pennsylvania State Board 
of Medical Education «& Licensure 
V. Schireson, 61 A.2d 343, 360 Pa. i 
129, 

4. Ark.—Eclectic State Medical 
Board v. Beatty, 156 S.W.2d 246, 
203 Ark. 294. 

5. N.J.—^Blumberg v. State Board 
of Medical Examiners, 115 A. 439, 
96 N.LLaw 331. 

6. D.C.—Kemp v. Board of Medical 
Suprs., 46 App.D.C. 173. 

7. Iowa.—State v. Knight, 216 N.W. 
104, 204 Iowa 819. 

48 C.J. p 1102 note 61. 

8. D.C.—^Kemp v. Board of Medical 
iSuprs., 46 App.D.C. 173. 

48 C.J. p 1102 note 62. 

Particular persons or bodies 

Neither dental board nor depart¬ 
ment of registration and education 
has power to prefer charges against 
dental practitioner.—Kalman v. 
Walsh. 189 N.E. 315, 355 Ill. 341. 

9. Or.—State v. Estes, 51 P. 77, 52 
P. 571, 55 P. 25, 34 Or. 196. 

48 C.J. p 1102 note 63. 

10. Okl.—^Davis v. State Board of 
Medical Examiners, 74 P.2d 610i 
181 Okl. 385. 


State represented, although not 
named 

The failure to name the state as 
party plaintiff in proceeding before 
state board of medical examiners to 
revoke physician's license did not 
deprive board of jurisdiction, where 
attorney general was present and 
participated in proceedings.—^Davis 
V. State Board of Medical Examin¬ 
ers, 74 P.2d 610, 181 Okl. 385. 

Where the statute does not so re¬ 
quire, the state is not a necessary 
party.—Freeman v. State Board of 
Medical Examiners, 154 P. 56, 54'. 
Okl. 631, L.R.A.1916D 436—48 C.J. 
p 1102 note 64. 

11. State veterinarian was not nec¬ 
essary or proper party to suit to» 
annul certificate to practice veter¬ 
inary medicine and enjoin practice. 
—Drummond v. Rowe, 156 S.E. 442^ 
155 Va. 725. 

12. N.H.—^Brown v, Orenier, 62 A. 
590, 73 N.H. 426. 

13. Wis.—State v. Schaeffer, 109 N. 
W. 522, 129 Wis. 459. 

14. Utah-—‘State v. Cragun, 20 P.2d 
247, 81 Utah 457. 

15. Alaska.—Edmunds v. Board of* 
Examiners in Optometry, for Ter¬ 
ritory of Alaska, 9 Alaska 462. 

Conn.—Jaffe v. State Dept, of Healthy 
64 A.2d 330, 135 Conn* 339. 
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informs the physician or dentist of the nature of 
the wrong charged, and of the particular instances 
of its perpetrationis so that he may prepare his de- 


Fla.—State ex rel. Jordan v. Patti- 
shall, 126 So. 147, 99 Fla. 296. 

Ill—Kalman v. Walsh, 183 N.E. 315, 
355 Ill. 341. 

Mich.—^Michigan State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N.W. 343, 280 Mich. 600— 
Hanson v. Michigan State Board 
of Registration in Medicine, 236 
N.W. 226, 253 Mich. 601, certio¬ 
rari denied 52 S.Ct. 19, 284 U.S. 
637, 76 L.Ed. 542. 

H.J.—Levine v. State Board of Reg¬ 
istration and Examination in Den¬ 
tistry, 192 A. 840. 118 N.J.Law 384 
—Howard Co. Jewelers v. New 
Jersey State Board of Optome¬ 
trists, 29 A.2d 742, 133 N.J.Eci. 4. 
-48 C.J. P 1102 note 68. 

3.6. Ariz.—Davis v. Arizona State 
Dental Board, 112 P.2d 877, 57 
Ariz. 255. 

^Service of charges 
' iState board of medical examiners 
.-cannot consider charges against 
physician until it has positive proof 
.-of their service on him.—State ex 
rel. Tullidge v. Hollingsworth, 146 
'So. 660, 108 Fla. 607. 

^Tecessity of complaint to institute 
proceedings 

As distinguished from the neces- 
_sity of .a -complaint communicated 
to accused advising him of the 
charges, .a complaint, formal or 
otherwise, to either state board of 
“health or Its executive committee, 
was not essential to lawful initia¬ 
tion of proceedings to revoke license 
-of a physician who had allegedly 
:performed abortions not necessary 
to save lives of pregnant women.— 
Mississippi State Board of Health 
'V. Johnson, 19 So.2d 445, 197 Miss. 
417, suggestion of error overruled 
19 So.2d 827, 197 Miss. 417, appeal 
.dismissed 65 S.Ct. 679, 324 U.S. 822, 
89 L.Ed. 1392. 

• 17. Cal.—^Bley v- Board of Dental 
Examiners of State of California, 
7 P.2d 1053, 120 Cal.App. 426. 
•Colo.—State Board of Dental Exam¬ 
iners V. Miller, 8 P.2d 699, 90 Colo. 
193, appeal dismissed and certio¬ 
rari denied 53 S.Ct. 6, 287 U.S. 563. 
77 L.Ed. 496 and followed in State 
Board of Dental Examiners v. 
Patch, 8 P.2d 704, 90 Colo. 208 and 
State Board of Dental Examiners 
V. Walsh, 8 P.2d 704, 90 Colo. 208. 
-Ill.—Tarr v. Hallihan, 30 N.E.2d 421, 
375 Ill. 38—Kalman v. Walsh, 189 
N.E. 315, 355 Ill. 341. 

.Accusation held suMcient 
(1) In general. 

*Cal.—Stuck V. Board of Medical 
Examiners of State, 211 P.2d $89, 
94 Cal.App-2d 751—^Barron v. 
. Board of Dental Examiners of 


State of California, 113 P.2d 247, 
44 Cal.App.2d 790. 

Colo.—State Board of Dental Exam¬ 
iners V. Miller, 8 P.2d 699, 90 Colo. 
193, appeal dismissed and certio¬ 
rari denied 53 S.Ct. 6, 287 U.S. 563, 
77 L.Ed. 496, and followed in State 
Board of Dental Examiners v. 
Patch, 8 P.2d 704, 90 Colo. 208 and 
State Board of Dental Examiners 
v. Walsh, 8 P.2d 704, 90 Colo. 208. 
Mo,—^Hughes v. State Board of 
Health, 137 S.W.2d 523, 345 Mo. 
995. 

(2) To charge gross immorality. 
—Crum V. State Board of Medical 
Registration and Examination, 37 N. 
E.2d 65, 219 Ind. 191. 

Accusations held insuf5.cient 

(1) In general. 

Cal.—Bley v. Board of Dental Exam¬ 
iners of State of California, 7 P.2d 
1053, 120 Cal.App. 426. 

Fla.—State Board of Medical Exam¬ 
iners V. Morlan, 3 So.2d 402, 147 
Fla. 695. 

(2) Count of complaint alleging 
that defendant in proceeding before 
state board of medical examiners to 
revoke physician’s certificate was 
guilty of unprofessional conduct in 
dispensing, prescribing, or selling 
drugs for other than medical pur¬ 
poses to habitual user thereof with¬ 
out intent to cure latter was insuf¬ 
ficient in law or fact as not alleging 
that such drugs were habit-forming 
or destructive of health or char¬ 
acter.—Du Vail V. Board of Medical 
Examiners of Arizona, 66 P.2d 1026, 
49 Ariz. 329. 

Pacts showing jurisdiction 

The complaint should set forth 
facts showing the jurisdiction of the 
board over the subject matter and 
the person of accused.—Stuck v. 
Board of Medical Examiners of 
State, 211 P.2d 389, 94 Cal.App.2d 
751. 

Charge tending to destroy integrity 
of judgment 

Where, in criminal proceeding for 
illegally practicing dentistry, den¬ 
tist testified that he and not defend¬ 
ant performed the dental services 
which prosecution alleged were per¬ 
formed by defendant, and defendant 
was acquitted, in subsequent pro¬ 
ceedings to suspend dentist’s license 
on ground that dentist aided and 
abetted an unlicensed practitioner in 
the practice of dentistry and on 
ground that dentist was guilty of 
unprofessional conduct in testify¬ 
ing falsely in the criminal proceed¬ 
ing, the procedure invoked against 
the dentist violated the essentials of 
a sound judicial proceeding, since 
neither the dental board nor the 
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board of regents should endeavor to 
destroy the integrity of the judg¬ 
ment in the criminal proceeding.— 
Bender v. Board of Regents of Uni¬ 
versity of State of New York, 30 
N.T.S.2d 779, 262 App.Div. 627. 

18. Ariz.—^Du Vail v. Board of Med¬ 
ical Examiners of Arizona, 66 P. 
2d 1026, 49 Ariz. 329. 

Conn.—Jaffe v. State Dept. of 

Health, 64 A.2d 330, 135 Conn. 339. 
Fla.—State ex rel. Sbordy v. Row¬ 
lett, 190 So. 59, 138 Fla. 330, 123 
A.L.R. 769—State ex rel. Sbordy 
V. Rowlett. 170 So. 311, 125 Fla. 
562, followed in State ex rel. Riley 
V. Rowlett, 170 So. 317, 125 Fla. 
577. 

Ill.—Tarr v. Hallihan, 30 N.E.2d 421, 
375 Ill. 38—Kalman v. Walsh, 189 
N.E. 315, 355 Ill. 341. 

Ind.—Board of Medical Registration 
V. Moore, 70 N.E.2d 354, 224 Ind. 
621. 

Mich.—^Michigan State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N.W. 343, 280 Mich. 600— 
In re Van Hyning, 241 N.W. 207, 
257 Mich. 146. 

Miss.—Mississippi State Board of 
Health v. Johnson, 19 So.2d 445, 
197 Miss, 417, suggestion of error 
overruled 19 So.2d 827, 197 Miss. 
417, appeal dismissed 65 S.Ct. 679, 
324 U.S. 822, 89 L.Ed. 1392. 

Mo.—^Rust V. Missouri Dental Board, 
155 S.W.2d 80, 348 Mo. 616—State 
ex rel. Inscho v. Missouri Dental 
Board, 98 S.W.2d 606, 339 Mo. 547. 
Utah.—State v. Cragun, 20 P.2d 247, 
81 Utah 457. 

W.Va.—Mingo County Medical Soc. 

V. Simon, 20 S.E.2d 807, 124 W.Va. 
493—^Eddy v. West Virginia Board 
of Optometry, 182 S.E. 870, 116 

W. Va. 698. 

48 C.J. p 1102 note 69. 

Complaints, petitions, or accusations 
held sufficient 

(1) In general. 

Ariz.—Du Vail v. Board of Medical 
Examiners of Arizona, 66 P.2d 
1026, 49 Ariz. 329. 

Ark.—Eclectic State Medical Board 
V. Beatty, 156 S.W.2d 246, 203 Ark. 
294. 

Cal.—^Rinaldo v. Board of Medical 
Examiners of California, 12 P.2d 
32, 123 CaLApp. 712. 

Minn,—State ex rel. Colberg v. Jen¬ 
sen, 286 N.W. 305. 205 Minn. 410. 
R.I.—^Board of Examiners in Medi¬ 
cine v. Jacobson, 42 A.2d 887, 71 
R.I. 129. 

Tex.—Cunningham v. State ex rel. 
Shook, Civ.App., 79 S.W.2d 180» 
error refused. 

48 C.J, p 1102 note 69 Ea]. 

(2) To charge unprofessional con¬ 
duct in advertising.—^Rust v. Mis- 
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fense;l9 it is not subject to the strict rules gov¬ 
erning pleadings before a judicial tribunal,^0 as 
in actions at law^l or in criminal prosecutions,22 
and informality is not fatal.22 

The charges must be set forth with reasonable 


certainty,24 although it has been held that cer¬ 
tainty to a common intent is all that is required.25 
An accusation in the language of the statute is 
sufficient,26 at least, in the case of a charge of un¬ 
professional conduct, where the statutory language 


souri Dental Board, 155 S.W.2d 80, 
348 Mo. 616. 

(3) To charge unprofessional con¬ 
duct by aiding and abetting unli¬ 
censed person to practice.—Stuck v. 
Board of Medical Examiners of 
State, 211 P.2d 389, 94 Oal.App.2d 
751—Masters v. Board of Dental 
Examiners of California, 59 P.2d 827, 
15 Cal.App.2d 506—^Anderson v. 
Board of Medical Examiners, 3 P.2d 
344, 117 Cal.App. 113. 

(4) To charge gross immorality 
consisting of conviction of violation 
of the Harrison Narcotic Act, and 
the included ground of guilt of a 
felony.—Board of Medical Registra¬ 
tion and Examination v. Moore, 70 
N.B.2d 354, 224 Ind. 621. 

(5) To charge accused with being 
a person of bad moral character.— 
Hughes V. State Board of Health, 
159 S.W.2d 277, 348 Mo. 1236. 
Complaint, notice, or accusation held 

insufficient 

(1) In general.—^Kalman v. Walsh, 
189 N.E. 315, 355 Ill. 341. 

(2) Charge filed against physician 
by state board of medical examiners 
setting forth that physician was 
guilty of fraud in practice of, or ad¬ 
mission to practice of, medicine, in 
that physician's certificate to prac¬ 
tice was knowingly fraudulent and 
improper was insufficient for failure 
to inform physician as to nature of 
his alleged fraud.—State ex rel. 
Sbordy v. Rowlett, 170 So. 311, 125 
Pla. 562, followed in State ex rel. 
Riley v, Rowlett, 170 So. 317, 125 
Pla. 677. 

(3) Notice that dentist was 
charged with publication and circu¬ 
lation of misleading statements as 
to skill or method and with adver¬ 
tising in newspaper in such way as 
to deceive and defraud public with¬ 
out stating wherein or in what man¬ 
ner statements were misleading or 
advertisements in newspaper, which 
were set out, tended to deceive or 
defraud public, was insufficient.— 
State ex rel, Inscho v. Missouri Den¬ 
tal Board, 98 S.W.2d 606, 339 Mo. 
547, 

On collateral attack on order re¬ 
voking physician's license, com¬ 
plaint before department of regis¬ 
tration is sufficient if colorably or 
inferentially showing essential ma¬ 
terial facts.—State v. Cragun, 20 P. 
2d 247, 81 Utah 457. 

Conformity of prayer with body of 
complaint 

The fact that prayer of complaint 


against licensee asked that licensee's 
license to practice drugless healing 
within the state be revoked, while 
the body of the complaint charged 
unprofessional conduct on part of 
licensee as medical practitioner, did 
not constitute basis for holding that 
the order canceling license was void. 
—Dale V. Cohn, 127 P.2d 412, 14 
Wash.2d 214. 

19. Ariz.—Garlington v. Smith, 163 
P.2d 685, 63 Ariz. 460. 

Pla.—State ex rel. Williams v. Whit¬ 
man, 156 So. 705, 116 Fla. 196, 95 
A.L.R. 1416. 

Ill.—Tarr v. Hallihan, 30 N.E.2d 421, 
375 Ill. 38—-Kalman v. Walsh, 189 
N.E. 315, 355 HI, 341, 

20. Ark.—Eclectic State Medical 
Board v. Beatty, 156 S.W.2d 246, 
203 Ark. 294. 

Fla.—State ex rel. Sbordy v. Row¬ 
lett, 170 So. 311, 125 Pla. 562, fol¬ 
lowed in State ex rel. Riley v. 
Rowlett, 170 -So. 317, 126 Fla. 577 
—State ex rel. Williams v. Whit¬ 
man, 156 So. 705, 116 Fla. 196, 95 
A.L.R. 1416. 

Ill.—Tarr v. Hallihan, 30 N.E.2d 421, 
375 Ill. 38—Kalman v. Walsh, 189 
N.E. 315, 355 Ill. 341. 

Ind.—Board of Medical Registration 
and Examination v. Moore, 70 N.E. 
2d 354, 224 Ind. 621. 

Mich.—Michigan State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N.W. 343, 280 Mich. 600— 
In re Van Hyning, 241 N.W. 207, 
257 Mich. 146. 

Miss.—Mississippi State Board of 
Health v. Johnson, 19 So.2d 445, 
197 Miss. 417, suggestion of error- 
overruled 19 So.2d 827, 197 Miss. 
417, appeal dismissed 65 S.Ct. 679, 
324 U.S. 822, 89 D.Ed. 1392. 

Mo.—Freeman v. State Board of 
Medical Examiners, 154 P. 66, 54 
Okl. 531. D.R.A.1916D 436. 

Utah.—State v. Cragun, 20 P.2d 247, 
81 Utah 457. 

21. Wash,—State Board of Medical 
Examiners v. Macy, 159 P. 801, 92 
Wash, 614. 

22. Ariz.—^Du Vail v. Board of Med¬ 
ical Examiners of -Arizona, 66 P. 
2d 1026, 49 Ariz, 329. 

Cal.—^Anderson v. Board of Medical 
Examiners, 3 P,2d 344, 117 Cal. 
App. 113—Winning v. Board of 
Dental Examiners, 300 P, 866, 114 
Cal.App, 658—Tapley v. Abbott, 
295 P. 911, 111 Cal.App. 397. 
Ill.—Tarr v. Hallihan, 30 N.E.2d 421, 
375 Ill. 38—Kalman v. Walsh. 189 
N.E, 315, 355 Ill. 341. 
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Utah.—^State v. Cragun, 20 P.2d 247, 
81 Utah 457. 

48 C.J. p 1102 note 72. 

Charging criminal abortion 
Complaint before medical board 
charging physician in language of 
statute with committing "criminal 
abortion" is sufficient without alleg¬ 
ing facts necessary for criminal 
complaint.—Tapley v. Abbott, 295 P. 
911, 111 Cal.App. 397. 

23. Iowa.—State v. Hanson, 207 N. 
W. 769, 201 Iowa 579. 

Kan.—Richardson v. Simpson, 129 
P. 1128, 88 Kan. 684, 43 D.R.A.. 
N.S., 911, rehearing denied 133 P. 
534, 90 Kan. 178. 

24. Conn,—Jaffe v. State Dept, of 
Health, 64 A.2d 330, 135 Conn. 339. 

Pla.—State ex rel. Sbordy v. Row¬ 
lett, 190 So. 59, 138 Pla, 330, 123 
A.L.R. 769—State ex rel. Sbordy 
V. Rowlett, 170 So. 311, 125 Pla. 
562, followed in State ex rel. Riley 
V. Rowlett, 170 iSo. 317, 125 Pla. 
677. 

Mich.—^Michigan State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N.W. 343, 280 Mich. 600. 
Miss.—^Mississippi State Board of 
Health v. Johnson, 19 So,2d 445, 
197 Miss. 417, suggestion of error 
overruled 19 So.2d 827, 197 Miss. 
417, appeal dismissed 65 S.Ct. 679, 
324 U.S. 822, 89 L.Ed. 1392. 

Mere immendoes do not meet the 
statutory requirement as to exact 
statement of the charges against 
physician.—^Hughes v. State Board 
of Health, 159 S.W.2d 277. 348 Mo. 
1236. 

25. Neb.—^Munk v. Frink, 106 N.W. 

425, 75 Neb. 172, followed in 

Walker v. McMahn, 106 N.W. 427, 
75 Neb. 179. 

48 C.J. p 1102 note 73. 

26. Cal.—Sparks v. Board of Dental 
Examiners of California, 129 P. 
2d 405, 54 Cal.App.2d 491—Gusta- 
son V. Board of Osteopathic Exam¬ 
iners, 51 P.2d 1106, 10 Cal.App.2d 
436, certiorari denied Gustason v. 
Board of Osteopathic Examiners 
of State of California, 57 S.Ct. 8, 
299 U.S. 545, 81 L.Ed. 401—Win¬ 
ning V. Board of Dental Examin¬ 
ers, 300 P. 866, 114 Cal.App. 658— 
Tapley v. Abbott, 295 P. 911, 111 
Cal.App. 397. 

Statutory language 

The statutory cause or causes for 
which the license is sought to be 
revoked need not be set out in haec 
verba in the notice.—^Mingo County 
Medical Soc. v, Simon, 20 S.E.2d 807, 
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is sufficient to advise accused of the particular kind 
of unprofessional conduct alleged.27 It is not nec¬ 
essary to specify the law under which the charg¬ 
es are preferred and, even though the acts set 
out are alleged to be within a specified section 
of the statute, it is immaterial whether they are 
within that section or another if they are within 
some section of the statute.29 Where revocation 
is sought on the ground of procuring, or aiding in 
procuring, a criminal abortion, it is not neces¬ 
sary to allege that the woman on whom the abor¬ 
tion was committed had become quick.30 The 
charges must be in writing^i and, where so pro¬ 
vided, filed with the proper official.32 

Signature and verification. Some statutes require 
a request for the revocation of a physician’s license 
to ‘be signed by all members of the examining 
board.32 Where the charges are signed by the 
board, the omission of the signature of the secre¬ 
tary is not necessarily fatal.^^ In the absence of 
a statute requiring verification, the complaint need 
not be verified;^® but there must be at least sub¬ 
stantial compliance with statutory provisions re¬ 
quiring it®® Under some statutes, a verification 


on information and belief is sufficient.®*^ The 
charges will be construed to be verified on knowl¬ 
edge where they purport to be so except as to mat¬ 
ters alleged on information and belief and there 
are no allegations on information and belief.®® 

Demurrer or other objection. The holder of the 
license or certificate may demur or otherwise object, 
either formally or informally, to the sufficiency of 
the complaint,®® even on the hearing;^® and, even 
if he does not do so, the board is without power or 
Jurisdiction to revoke his license or certificate where 
the complaint is not sufficient but, where the 
sufficiency of the complaint is not challenged be¬ 
fore the board or on appeal, it will, on a further 
appeal to a higher court, be given a most liberal 
construction in order to sustain the order or judg¬ 
ment revoking the license.^® Where the sufficiency 
of the complaint is challenged, the question is 
within the province of the board in the first in¬ 
stance, as respects the right to enjoin further pro¬ 
ceedings thereon because of its insufficiency.'^® 

Amendment, The complaint may be amended 
at the commencement of the hearing,or it may 


124 W.Va. 493—-Eddy v. West Virgi¬ 
nia Board of Optometry, 182 S.E. I 
870, 116 W.Va. 698. 

27. Cal.—^Howson v. Board of Medi¬ 
cal Examiners, 16 P.2d 693, 128 
Cal.App, 35—^Anderson v. Board of 
Medical Examiners, 3 P.2d 344, 117 
Cal.App. 113. 

Cliarges in alternative 

An accusation before state board 
of dental examiners, charging un¬ 
professional conduct on part of den¬ 
tist in that he had advertised his 
professional superiority or perform¬ 
ance of professional services in su¬ 
perior manner, was suiBcient to con¬ 
fer jurisdiction on board to suspend 
accused, although accusation repeat¬ 
ed wording of statute in alternative 
in same manner that it appeared 
therein.—Barron v. Board of Dental 
Examiners of State of California, 
113 P.2d 247, 44 Cal.App.2d 790. 
ZStTect of adding specific allegations 
An accusation before a state 
board of dental examiners charging 
licensed dentist with unprofessional 
conduct, which set forth dentist's 
advertisement allegedly constituting 
unprofessional conduct and which 
characterized it in statutory lan¬ 
guage, was sufficient to confer juris¬ 
diction on board, where nothing on 
face of attached advertisement re¬ 
futed the allegations of its char¬ 
acter.—Smulson v. Board of Dental 
Examiners, 118 P.2d 483, 47 Cal.App- 
2d 584. 

28. Ga.—Hughes v. State Board of 


Medical Examiners, 134 S.E. 42, 
162 Ga. 246, 267. 

29. Cal.—^Homan v. Board of Den¬ 
tal Examiners, 262 P. 324, 202 

Cal. 593. 

30. Neb.—Munk v. Prink, 116 N.W. 
525, 81 Neb. 631, 17 L.R.A.,N.S., 
439, followed in Mathews v. Hed- 
lund, 119 N.W. 17, 82 Neb, 825. 

31. Ill.—Kalman v. Walsh, 189 N. 
E. 315, 355 Ill. 341. 

32. Ill.—^Kalman v. Walsh, supra. 

33. Conn.—rein v. Connecticut 
Eclectic Examining Board, 130 A. 
289, 103 Conn. 65. 

48 C.J. P 1102 note 80. 

34. Iowa.—State v. Hanson, 207 N. 
W. 769, 201 Iowa 579. 

35- Mo.—^Horton v. Clark, 293 S.W. 

362, 316 Mo. 770. 

48 C.J. p 1102 note 82. 

36. Waiver of defects 

Accused may waive defects in the 
verification where he does not raise 
the Question and voluntarily submits 
himself to the hearing. 

Cal.—^Barron v. Board of Dental Ex¬ 
aminers of State of California, 113 
P.2d 247, 44 Cal.App.2d 790. 
m.—Schireson v. Walsh, 187 N.E. 
921, 354 Ill. 40. 

37- Cal.—^Bold v. Board of Medical 
Examiners, 26 P.2d 707, 135 Cal. 
App. 29. 
rraod 

In view of the rule that a judg¬ 
ment or decree cannot be set aside 
for intrinsic fraud in obtaining it, 
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any fraud in connection with verifi¬ 
cation of complaint in proceedings 
for revocation of physician's license 
availed physician nothing, because 
it could not be characterized as ex¬ 
trinsic fraud, since affidavit bore di¬ 
rectly on charges considered by 
medical board.—^Bold v. Board of 
Medical Examiners, supra. 

38. Cal.—^Lassen v. Board of Dental 
Examiners, 142 P. 605, 24 Cal.App. 
767. 

39. Cal.—^Dyment v. Board of Med¬ 
ical Examiners, 207 P. 409, 57 Cal. 
App. 260. 

40. Cal.—^Dyment v. Board of Med¬ 
ical Examiners, supra. 

41. Cal.—^Dyment v. Board of Med¬ 
ical Examiners, supra. 

42. Wash.—State Board of Medical 
Examiners v. Macy, 159 P. 801, 92 
Wash. 614. 

43. Mo.—^Hughes v. State Board of 
Health, 137 SW.2d 523, 345 Mo. 
995. 

44. Wash.—^In re Campbell, 142 P. 
2d 492, 19 Wash.2d 300. 

Timeliness of objection 

Where dentist’s counsel permitted 
hearing before statutory trial com¬ 
mittee on amended complaint seek- 
; ing revocation of dentist's license to 
I proceed on narrowed issue as stat¬ 
ed in amended complaint without 
objection, and also stipulated with 
respect to a portion of amended com¬ 
plaint before making any objection 
[to character of service thereof, an 
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be amended during the hearing so as to conform 
to evidence introduced without objection.^® 

d. Evidence 

The board hearing the proceeding may determine, in 
the first instance at least, the competency and suffi¬ 
ciency of the evidence, and, while the board is not bound 
by technical rules of evidence, especially those applicable 
In a criminal prosecution, nevertheless guilt of the 
charges must be dearly established by competent and 
probative evidence. 

In a proceeding before a board to revoke a li¬ 
cense or certificate of a physician or dentist, etc., 
the holder of the license or certificate must be given 
an opportunity to introduce evidence^ 6 and cross- 
examine the witnesses who testify against him;^'^ 
and a statute governing the proceedings has been 
held unconstitutional as denying due process of 
law where it does not make any provision whereby 
the attendance of witnesses can be required or their 
testimony procured,although it has also been 


held that the right to compulsory process is not 

indispensable to such proceeding,^ 9 and that a stat¬ 
ute is not invalid as denying due process of law 
where, although it does not empower the board to 
issue subpoenas or compulsory process for witnesses, 
books, and papers, it does provide for the taking 
and reading of the depositions of witnesses who- 
do not voluntarily appear.^® A refusal of the sec¬ 
retary of the board to issue subpoenas requested by 
the licensee is not fatal where the licensee has not 
applied to the board for an order directing the sec¬ 
retary to comply with the request.^^ 

It is within the jurisdiction of the board, in the 
first instance at least, to determine the competency 
of evidence submitted to it.52 While the board is 
not bound by technical rules of evidence,53 ordi¬ 
narily it should not act contrary to the general 
rules governing the admissibility of evidence.54 
In some instances, articles of incorporation may 


objection subsequently made came 
too late.—^In re Campbell, supra. 
Sxtfiacienoy of objection 

An objection to service of amend¬ 
ed complaint seeking revocation of 
dentist’s license which referred spe¬ 
cifically only to the complaint and 
not to the amended complaint, and 
which failed to state any specifltc 
ground on which objection should be 
sustained, was inadequate.—In re 
Campbell, supra. 

45. Cal.—Tapley v. Abbott, 295 P. 
911, 111 CaLApp. 397. 

Mo.—State v. Clark, 9 S.W.2d 635, 
320 Mo. 1190. 

46. Cal.—King v. Board of Medical 
Bxaminers, 161 P.2d 282, 65 Cal. 
App.2d 644. 

Fla.—State ex rel. Munch v. Davis, 
196 'So, 491, 143 Pla. 236. 

Mich.—Hanson v. Michigan State 
Board of Hegistration in Medicine, 
236 N.W. 225, 253 Mich. 601, cer¬ 
tiorari denied 52 S.Ct. 19, 284 U.S. 
637, 76 L.Ed. 542. 

Neb.—^Mathews v. Hedlund, 119 N. 

W. 17, 82 Neb. 825. 

Expert testimoxiy 

State medical examining board on 
hearing of charges of incompetence 
and unprofessional conduct would be 
required to admit expert opinion ev¬ 
idence if offered by practitioner 
charged, and to consider the evi¬ 
dence in arriving at conclusion, al¬ 
though board would not be bound by 
expert evidence and could determine 
the issues, if the facts of practition¬ 
er’s conduct were before board, even 
though no expert opinion testimony 
was offered.—Jaffe v. State Dept, of 
Health, 64 A.2d 330, 135 Conn. 339. 

47. Fla.—;State ex rel. Munch v. Da¬ 
vis, 196 So. 491, 143 Fla. 236. 

Mass.—Ott V. Board of Registration 


in Medicine, 177 N.B. 542, 276 

Mass. 566. 

Mich.—^Hanson v. Michigan State 
Board of Registration in Medicine, 
236 N.W. 225, 253 Mich. 601, cer¬ 
tiorari denied 52 S.'Ct. 19, 284 U.S. 
637, 76 L.Ed. 542. 

Neb.—^Mathews v. Hedlund, 119 N. 
W. 17, 82 Neb. 825. 

48. Ohio.—Jewell v. McCann, 116 N. 
E. 42, 95 Ohio St. 191. 

49. Mich.—^Hanson v. Michigan 

State Board of Registration in 
Medicine, 236 N.W. 225, 253 Mich. 
601, certiorari denied 52 S.Ct. 19, 
284 U.S. 637, 76 L.Ed. 542. 

Mo.—State v. Goodier, 93 iS.W. 928. 
195 Mo. 651. 

50. Mo.—State v. North, 264 S.W. 
678, 304 Mo. 607, affirmed 46 S.Ct. 
384, 271 U.S. 40, 70 L.Ed. 818. 

51. Neb.—Mathews v. Hedlund, 119 
N.W. 17, 82 Neb. 825. 

52. Iowa.—Traer v. State Board of 
Medical Examiners, 76 N.W. 833, 
106 Iowa 559, 

Evidence explaining conviction 
Where violation of a statute 
against unlawful selling, dispensing, 
or otherwise dealing in narcotics is 
held as a matter of law to involve 
moral turpitude, a physician convict¬ 
ed of such offense, is not entitled, on 
a hearing for revocation of his li¬ 
cense, to explain or qualify the cir¬ 
cumstances so as to show absence 
of moral turpitude.—State v. Will- 
stead, 21 N.W.2d 271, 248 Wis. 240. 

53. Cal.—Stuck v. Board of Medical 
Examiners of State, 211 p.2d 389, 
94 Cal.App.2d 751—Traxler v. 
Board of Medical Examiners, 26 
P.2d 710, 135 CaLApp. 37. 

‘ N.H.—Goldsmith v. Kingsford, 32 A. 

2d 810, 92 N.H. 442. 

N.Y.—^Epstein v. Board of Regents 
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of University of N. T., 65 N.E.2d 
756, 295 N.Y. 154. 

Pa.—estate Board of Medical Educa¬ 
tion and Licensure v. Schireson, 
Com.PL, 59 Dauph.Co. 140. 

TTnder statute 

N.Y.—Stammer v. Board of Regents 
of University of State of New 
York, 39 N.E.2d 913, 287 N.Y. 359. 
Authentication of hospital records 
Under rule that administrative 
board passing on the issue of the 
revocation of a license to practice 
medicine is not limited by the strict 
rules applicable to the trials of a 
criminal case, hospital records intro¬ 
duced in evidence before the board 
of medical examiners hearing unpro¬ 
fessional conduct charges against a 
physician did not have to be authen¬ 
ticated in such manner as to be ad¬ 
missible in accordance with the 
strict rules of procedure followed in 
criminal cases.—Tobinsky v. Board 
of Medical Examiners of State of 
California, 121 P.2d 861, 49 Cal.App. 
2d 591. 

15est of admissible evidence 

Any relevant evidence may be ad¬ 
mitted, if it is the sort of evidence 
^ on which responsible persons rely 
^ in conduct of serious affairs.—Stuck 
IV. Board of Medical Examiners of 
State, 211 P.2d 389, 94 Cal.App.2d 
751. 

54, Ill.—Schireson v. Walsh, 187 N. 

E. 921, 354 Ill. 40. 

48 C.J. P 1103 note 98. 

Evidence held inadmissible 
Cal.—^Rilcoff V. State Board of Med¬ 
ical Examiners of Dept, of Profes¬ 
sional and Vocational Standards, 
203 P.2d 844, 90 Cal.App,2d 603. 
N.Y.—^Epstein v. Board of Regents 
of University of N. Y., 66 N.E.2d 
756, 295 N.Y. 154—^Bender v. Board 
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"be admitted in evidence,®® and standard medical 
works may be consulted by members of the board 
as an aid to their memory and understanding,®® 
although not for the purpose of using them as 
evidence.®'^ Affidavits or depositions may be re¬ 
ceived in the discretion of the board,®® at least 
where the licensee does not object,-59 and such 
evidence is competent to establish the charge.®® 
The testimony of a state’s witness who interviewed 
accused as an ostensible patient for the purpose of 
obtaining information for the cancellation of his 
license is competent®^ without corroboration,®2 


§ 18 

but it should be examined with great care.®® The 
evidence should be limited to matters tending to 
prove or disprove the charges set forth in the no¬ 
tice or complaint.®^ 

The sufficiency of evidence received by the board 
may®® and must®® be determined by it in the first 
instance. Since, as discussed supra subdivision a 
of this section, the proceeding is not a criminal one, 
it is not governed by the rules as to the evidence 
necessary to convict in a criminal prosecution,®7 
especially a statutory rule forbidding a conviction 
on the testimony of accomplices alone;®® nor need 


of Keg-ents of University of State I 
of New York, 30 N.T.S.2d 779, 262 ! 
App.Div. 627. 

48 C.J. p 1103 note 98 [a]. i 

Evidence held admissible 

(1) In general.—Rust v. Missouri 
Dental Board, 155 S.W.2d 80, 348 Mo. 
616. 

(2) In proceedings to revoke li¬ 
cense of physician who had been 
convicted in federal court of violat¬ 
ing the Harrison Narcotic Act, the 
indictment and judgment of convic¬ 
tion, especially as supplemented by 
physician’s written confession and 
stipulated admissions in revocation 
proceedings, were admissible as 
showing the fact of his conviction 
and that conviction had occurred for 
all the violations charged in the in¬ 
dictment.—Speer v. State, Tex.Civ. 
App., 109 S.W.2d 1150, error dis¬ 
missed. 

Cumulative evidence 

Requiring physician to introduce 
cumulative evidence of patients as 
to efficacy of physician’s operations 
by affidavit rather than by calling 
them all personally was proper 
where physician had produced thir¬ 
ty-two witnesses who had testified 
at length to such matters and had 
been given one additional day in 
which to introduce all evidence on 
point.—^Brinkley v. Hassig, C.C.A. 
Kan., 83 F.2d 351. 

55. Cal,—Millsap v. Alderson, 219 P. 
469. 63 Cal.App. 518. 

48 C.J. p 1103 note 2. 

56. Ark.—State Medical Board, etc. 
V. McCrary, 130 S.W. 544, 95 Ark. 
511, 30 D.R.A.,N.S., 783, Ann.Cas. 
1912A 631. 

48 C.J. P 1103 note 3. 

5*7. Ark.—State Medical Board, etc. 
V. McCrary, supra. 

68- Neb.—^Mathews v. Hedlund, 119 
N.W. 17. 82 Neb. 825. 

48 C.J. p 1103 note 95. 

59. Iowa.—Traer v. State Board of 
Medical Examiners, 76 N.W. 833j 
106 Iowa 559. 

Mich.—^Hanson v. Michigan State 
Board of Registration in Medicinej 
236 N.W. 225, 253 Mich. 601, cer-^ 


tiorari denied 52 S.Ct. 19, 284 U.S. 
637. 76 L.Ed. 542. 

60. Mich.—^Hanson v. Michigan 
State Board of Registration in 
Medicine, supra. 

61. Mass.—Ott V. Board of Regis¬ 
tration in Medicine, 177 N.E. 542, 
276 Mass. 566. 

62. Rule as to private investigators 
distinguished 

The suspicion with which the tes¬ 
timony of private detectives in di¬ 
vorce cases is regarded does not ap¬ 
ply to testimony of investigators em¬ 
ployed by the medical grievance 
committee, and no corroboration of 
their testimony is taken in proceed¬ 
ings against physician before such 
committee.—^Epstein v. Board of Re¬ 
gents of University of N. T., 65 N.E. 
2d 756, 295 N.Y. 154. 

63. Mass.—Ott v. Board of Regis¬ 
tration in Medicine, 177 N.E. 542, 
276 ]!dass. 566. 

64. Bvideuce admissible under 
charges 

In proceedings to revoke physi¬ 
cian’s license to practice medicine, a 
charge that physician had caused, 
permitted, and instructed his book¬ 
keeper to practice medicine in the 
state without a license was sufficient 
to admit proof that bookkeeper, al¬ 
though'not licensed, treated patients 
at physician’s instance and not under 
his immediate supervision, even 
though latter part of the charge re- 
I ferred to treatment of patients by 
I bookkeeper under the direction and 
instruction of the physician.— 
Hughes V. State Board of Health, 159 
S.W.2d 277, 348 Mo. 1236. 

65. Iowa.—Traer v. State Board of 
Medical Examiners, 76 N.W. 833, 
106 Iowa 559. 

48 C.J. p 1103 note 5 [c]. 

Personal knowledge of board mem^ 
bers 

(1) Member of grievance commit¬ 
tee of board of regents of state uni¬ 
versity may utilize their expert 
knowledge and experience in evalua¬ 
tion of evidence submitted to them 
in determining whether physician is 
addicted to use of narcotic drugs, so 
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as to authorize suspension of his li¬ 
cense to practice medicine but may 
not use such knowledge as substitute 
for proof of essential facts.—^Appli¬ 
cation of Palmer, 87 N.T.S.2d 655, 
275 App.Div. 5, reversed on other 
grounds Palmer v. Spaulding, 87 N. 
E.2d 301, 299 N.T. 368. 

(2) Under statutes respecting au¬ 
thority of state dental commission to 
suspend or revoke a dentist’s license, 
it was intent of legislature that 
commission’s decision should be 
reached on evidence produced at 
hearing and contrary to intent that 
it should be based on information ob¬ 
tained and submitted to commission 
by its members.—^Reardon v. Dental 
Commission, 20 A.2d 622, 128 Conn. 
116. 

Expert testimony 

With the facts before it, state 
medical examining board on hearing 
on charges against medical practi¬ 
tioner could determine without ex¬ 
pert opinion evidence whether con¬ 
duct of practitioner had been com¬ 
patible with professional standards 
or whether practitioner was compe¬ 
tent.—Jaffe V. State Dept, of Health, 
64 A.2d 330, 135 Conn. 339. 

66. Colo.—Thompson v. State Board 
of Medical Examiners, 151 P. 436, 
59 Colo. 549. 

67. Cal.—Webster v. Board of Den¬ 
tal Examiners of California, 110 
P.2d 992, 17 CaL2d 634—Bold v. 
Board of Medical Examiners, 26 
P.2d 707, 135 Cal.App. 29. 

48 C.J. P 1103 note 11. 

Beyond reasonable doubt 

Proceeding to revoke physician’s 
license for procuring criminal abor- 
' tion is not criminal proceeding, and 
charges need not be proved beyond 
reasonable doubt, a preponderance of 
the evidence being sufficient.—State 
V. Brown, 253 N.W. 836, 218 Iowa 
166. 

68. Cal.—^Murphy v. Board of Medi¬ 
cal Examiners of Cal., 170 P.2d 
510, 75 Cal.App.2d 161. 

48 C.J. P 1103 note 12. 

Even if corroboration were re- 
quiredf. accused’s admission that he 
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every doubt be resolved in favor of the licensee’s ■ must be established clearly and conclusively by 
innocence.®® Nevertheless, guilt of the charges | competent evidence.'^® The board exceeds its ju- 


had performed abortions would be 
sufficient corroboration of testimony 
of accomplices that he had per¬ 
formed criminal abortions.—Murphy 
V. Board of Medical Examiners of 
Cal., supra. 

69 . Ariz.—^Davis v. Arizona State 
Dental Board, 112 P.2d 877, 57 
Ariz. 255—Du Vail v. Board of 
Medical Examiners of Arizona, 66 
P.2d 1026, 49 Ariz. 329. 

70 . Ill.—Schireson v. Walsh. 187 N. 
E. 921, 354 Ill. 40. 

ITev.—In re Reno, 64 P.2d 1036, 57 
Nev. 314. 

M. T,—Epstein v. Board of Regents 
of University of N. T., 65 lT.E.2d 
756, 295 IST.Y. 154—Application of 
Palmer, 87 N.T.S.2d 655, 275 App. 
Div. 5, reversed on other grounds 
Palmer v. Spaulding, 87 N’.E.2d 
301, 299 N.Y. 368—Bender v. Board 
of Regents of University of State 
of New York, 30 N.Y.S.2d 779, 262 
App.Div. 627. 

Pa.—estate Board of Medical Educa¬ 
tion and Licensure v. Schireson, 
Com.PL, 59 Dauph.Co. 140, re¬ 
versed on other grounds 61 A.2d 
343, 360 Pa. 129. 

Evidence held sufficient 

(1) To warrant revocation or sus¬ 
pension of license generally. 

Cal.—Gross v. Molony, 102 P.2d 816, 
39 CaLApp.2d 175—Puller v. Board 
of Medical Examiners, 59 P.2d 171, 
14 Cal.App.2d 734—^Bold v. Board 
of Medical Examiners, 23 P.2d 826, 
133 Cal.App. 23. 

Ill.—^Dubin V. Department of Regis¬ 
tration and Education, 71 N.E.2d 
785, 396 111. 276. 

Mich.—^IMichlgan State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N.W. 343, 280 Mich. 600. 
Minn-—Minnesota State Board of 
Medical Examiners v. Schmidt, 292 
N.W. 255, 207 Minn. 526, 649, cer¬ 
tiorari denied Schmidt v. Minne¬ 
sota State Board of Medical Ex¬ 
aminers, 61 S.Ct. 135, 311 U.S. 617, 
85 L.Ed. 392—State ex rel. Col- 
berg V. Jensen, 286 N.W. 305, 205 
Minn. 410. 

Mo.—Rust V. Missouri Dental Board, 
155 S.W.2d 80. 348 Mo, 616. 

N. Y.—^Epstein v. Board of Regents 

of University of N. Y., 65 N.E.2d 
756, 295 N.Y- 154-—Candib v. Board 
of Regents of University of New 
York, 93 N.Y.S.2d 767, 276 App. 
Div. 882—Dindenfeld v. Board of 
Regents of University of N. Y., 78 
N.Y.S.2d 630, 273 App.Div. 1040, 
appeal and reargument denied 81 
N.Y.S.2d 277, 274 App.Div. 831— 
Biegal v. Board of Regents of the 
University of State of N, Y., 59 N. 
Y.S.2d 454, 270 App.Div. 783— 

Schoenlank v. Board of Regents 
of University of New York, 48 N. 


Y.S.2d 564, 268 App.Div. 807— 

Ehlin V. Graves, 21 N.Y.S.2d 231. 
259 App.Div. 1112—Mester v. 
Board of Regents of University of 
New York, 18 N.Y.S.2d 300, 259 
App.Div. 776. 

Ohio.—^Farrand v. State Medical 
Board of Ohio, 89 N.E.2d 615, ap¬ 
peal denied 89 N.E.2d 571, 152 

Ohio St. 429. 

R.I.—Board of Examiners in Medi¬ 
cine V. Jacobson, 42 A.2d 887, 71 
R.I. 129—Stefanik v. Nursing Ed¬ 
ucation Committee, 37 A.2d 661, 70 

R. I. 136. 

Tex.—Speer v. State, Civ.App., 109 

S. W.2d 1150, error dismissed. 

48 C.J. p 1103 note 5 [a] (1). 

(2) To establish unprofessional, 
immoral, or dishonorable conduct. 
U.S.—Brinkley v. Hassig, C.C.A.Kan., 

83 P.2d 351. 

Cal.—Smulson v. Board of Dental 
Examiners, 118 P.2d 483, 47 Cal. 
App. 2d 584. 

Mo.—State ex rel. Dentine v. State 
Board of Health, 65 S.W.2d 943, 
334 Mo. 220. 

Neb.—State v. Lake, 236 N.W. 762, 
121 Neb. 331. 

R.I.—Senior v. State Board of 
Health, 96 A. 340. 

(3) To show gross misconduct.— 
State Board of Dental Examiners v. 
Miller, 8 P.2d 699, 90 Colo. 217, ap¬ 
peal dismissed and certiorari denied 
53 S.Ct. 6, 287 U.S. 563, 77 L.Ed. 496 
and followed in State Board of Den¬ 
tal Examiners v. Patch, 8 P.2d 704, 
90 Colo. 208 and State Board of Den¬ 
tal Examiners v. Walsh, 8 P.2d 704, 
90 Colo. 208. 

(4) To show gross immorality. 
Ind.—^Board of Medical Registration 

and Examination of Ind. v. Kaadt, 
76 N.E.2d 669, 225 Ind. 625—Crum 
V. State Board of Medical Regis¬ 
tration and Examination, 37 N.E. 
2d 65, 219 Ind. 191. 

Kan.—^Brown v. Hassig, 15 P.2d 401, 
136 Kan. 384. 

W.Va.—^Mingo County Medical Soc. 
V. Simon, 20 S.E.2d 807, 124 W.Va. 
493. 

(5) To show bad moral character. 
—^Hughes V. State Board of Health, 
159 S.W.2d 277, 348 Mo. 1236. 

(6) To show fraud in the practice 
of medicine.—Gilbert v. Cole, 42 N. 
Y.S.2d 801, 266 App.Div. 894, reargu¬ 
ment denied Application of Gilbert, 
44 N.Y.S.2d 174, 266 App.Div. 926. 

(7) To show employment of unli¬ 
censed persons to perform work 
which only licensed persons could 
legally do.—^Batty v. Arizona State 
Dental Board, 112 P.2d 870, 57 Ariz. 
239. 

. (8) To show aiding and abetting 
unlicensed person to practice mode 
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of treating sick and afflicted.—^How- 
son V. Board of Medical Examiners, 
16 P.2d 693, 128 Cal.App. 35. 

(9) To show aiding and abetting 
unlicensed person to practice den¬ 
tistry. 

Cal.—Parker v. Board of Dental Ex¬ 
aminers of State of California, 14 
P.2d 67, 216 Cal. 285~Homan v. 
Board of Dental Examiners, 262 
P. 324, 202 Cal. 593—Sparks v. 
Pryor, 22 P.2d 233, 131 Cal.App. 
743. 

N.Y.—^Wilensky v. Board of Regents 
of University of State of N. Y., 57 
N.Y.S.2d 545, 269 App.Div. 918, 

appeal denied 59 N.Y.S. 382, 269 
App.Div. 1005. 

(10) To show that accused associ¬ 
ated himself or lent his name to one 
engaged in the illegal practice of 
dentistry.—Huntington Dental Soc. 
of Huntington v. Winton, 40 S.B.2d 
769, 129 W.Va. 550- 

(11) To show employment by un¬ 
licensed manager, proprietor, opera¬ 
tor, or conductor of dental office.— 
Taber v. State Board of Registration 
and Examination in Dentistry of N. 
J., 63 A.2d 635, 1 N.J. 343, appeal 
dismissed 69 S.Ct. 1172, 337 U.S. 
922, 93 L.Ed. 1730. 

(12) To show unlawful use of 
fictitious name in practice of den¬ 
tistry.—Parker v. Board of Dental 
Examiners of State of California, 14 
P.2d 67, 216 Cal. 285. 

(13) To show advertising for 
patronage. 

N.Y.—^Pollock V. Board of Regents 
of University of N. Y., 96 N.Y.S, 
2d 722, 277 App.Div. 808, appeal 
denied 97 N.Y.S.2d 536, 277 App. 
Div. 825—^Weber v. Stoddard, 60 
N.Y.S.2d 230, 270 APP.Uiv. 865, ap¬ 
peal denied 62 N.Y.S.2d 744, 270 
App.Div. 960. 

Ohio.—Unger v. Ohio State Dental 
Board, 49 N.E.2d 932, 142 Ohio St, 
67, certiorari denied 64 S.Ct, 436, 
320 U.S. 804, 88 L.Ed. 486. 

(14) To show that accused adver¬ 
tised with intention to deceive. 

Cal.—Sparks v. Board of Dental Ex¬ 
aminers of California, 129 P.2d 
405, 54 Cal.App,2d 491—Smulson v. 
Board of Dental Examiners, 118 
P.2d 483, 47 Cal.App.2d 684—Gus- 
tason V. Board of Osteopathic Ex¬ 
aminers, 51 P.2d 1106, 10 Cal.App. 
2d 436, certiorari denied Gustason 
V. Board of Osteopathic Examin¬ 
ers of State of California, 57 S.Ct. 
8, 299 U.S. 545, 81 L.Ed. 401. 

Wash.—^In re Campbell, 142 P.2d 
492, 19 Wash.2d 300. 

(15) To support or sustain charge 
of procuring or offering to procure 
criminal abortions. 

Cal.—Stuck V. Board of Medical Ex- 
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risdiction if it acts without competent evidence'll 
or where all the evidence received by it is inad¬ 
missible a, license may not be revoked solely 
on hearsay evidence.73 In order to justify the revo¬ 
cation of the license, the evidence must give rise to 
more than a mere suspicion or conjecture of the 
existence of grounds therefor the findings must 
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be reasonably supported by the evidence,'^5 and the 
evidence must be of a probative character.'^® 
Where several acts or grounds are charged, it is 
not necessary that all be established to warrant 
revocations'^ Unless the statute is so worded or 
construed as to require it,'^^ it is not necessary on 
a charge of criminal abortion to prove that the 


aminers of State, 211 P.2d 389, 94 
Cal.App.2d 751—Murphy v. Board 
of Medical Examiners of Cal., 170 
P.2d 510, 75 Cal.App.2d 161~Tob- 
insky v. Board of Medical Examin¬ 
ers of State of California, 121 P. 
2d S61, 49 Cal.App.2d 591—Tapley 
V. Abbott, 295 P. 911, 111 Cal.App. 
397. 

N.T.—^Application of Neshamkin, 56 
N.Y.S.2d 146, 269 App.Div. 891, 

appeal denied 57 N.T.S.2d 655. 269 
App.Div. 913, affirmed 66 N.E.2d 
124, 295 N.T. 755—Ganz v. Board 
of Regents of University of New 
York, 47 N.Y.S.2d 863, 267 App. 
Div. 1011, appeal denied 49 N.Y.S. 
2d 421, 268 App.Div. 804—Suess v. 
Board of Regents of University of 
New York, 42 N.Y.S.2d 727, 266 
App.Div. 897, reargument denied 
Application of Suess, 44 N.Y.S.2d 
176, 266 App.Div. 926—In re Nesh- 
amkin, 7 N.Y.S.2d 483, 265 App. 
Div. 897, appeal denied 8 N.Y.S. 
127, 255 App.Div. 920, affirmed 

Neshamkin v. Board of Regents of 
University of State of N. Y., 23 
N.E.2d 16, 281 N.Y. 683—Kahn v. 
Board of Regents of University of 
State of New York, 4 N.Y.S.2d 233, 
254 App.Div. 798, appeal denied 
Kahn v. Board of Regents of Uni¬ 
versity of New York, 6 N.Y.S.2d 
358, 254 App.Div, 915, affirmed 23 
N.E.2d 16, 281 N.Y. 684. 

(16) To show other matters. 
Cal.—Cooper v. State Board of Med¬ 
ical Examiners of Dept, of Pro¬ 
fessional and Vocational Stand¬ 
ards of Cal., 217 P.2d 630. 

Mo.—State ex rel. Ball v. State 
Board of Health, 26 S.W.2d 773, 325 
Mo. 41. 

N.Y.—Tompkins v. Board of Regents 
of University of State of N. Y., 87 
N.E.2d 617, 299 N.Y. 469—Hut- 
schnecker v. Board of Regents of 
State of N. Y., 56 N.Y.S.2d 322, 
269 App.Div. 891, affirmed 64 N. 
E,2d 275, 295 N.Y, 558, reargument 
denied 61 N.E.2d 658, 295 N.Y. 637 
—^Application of Grossmann, 10 N. 
Y.S.2d 696, 256 App.Div. 1029. 

Tex.—Speer v. State, Civ.App., 109 
S.‘W’.2d 1160, error dismissed. 

48 G. J. p 1103 note 6 [a]. 

Evidence held insufficient 

(1) To show advertising, practic¬ 
ing, or attempting to practice under 
other name.—^Berger v. Board of Ex¬ 
aminers in Optometry, 59 A.2d 717, 
74 R.I. 166. 


(2) To show employment of unli¬ 
censed practitioner for treatment of 
the sick.—Barrett v. Board of Osteo¬ 
pathic Examiners of California, 40 
P.2d 923, 4 Cal.App.2d 135. 

(3) To sustain charge of phj’-sical 
incompetence to practice.—Batty v. 
Arizona State Dental Board, 112 P. 
2d 870, 57 Ariz. 239. 

(4) To show procurement, offer to 
procure, or aiding in procurement of 
criminal abortion. 

Iowa.—State v. Brown, 253 N.W. 836, 
218 Iowa 166. 

N.Y.—^Application of Epstein, 44 N. 
Y.S.2d 921, 267 App.Div. 27, appeal 
denied 47 N.Y.S.2d 136, 267 App. 
Div. 841. 

(5) To sustain charge of fraud or 
misrepresentation in obtaining li¬ 
cense. 

Ariz.—Batty v. Arizona State Den¬ 
tal Board, 112 P.2d 870, 57 Ariz. 
239. 

N.H.—Goldsmith v. Kingsford, 32 A. 

2d 810, 92 N.H. 442. 

Pa.—Pennsylvania State Board of 
Medical Education & Dicensure v. 
Schireson, 61 A.2d 343, 360 Pa. 129. 
48 C.J. p 1103 note 5 [b] (3). 

(6) To show unlawful prescribing 
of drugs by drugless practitioner.— 
King V. Board of Medical Examin¬ 
ers, 151 P.2d 282, 65 Cal.App.2d 644. 

(7) To show other matters. 

Cal.—dicing v. Board of Medical Ex¬ 
aminers, supra—^Danterman v. 
Board of Medical Examiners of 
California, 40 P.2d 913, 4 Cal,App. 
2d 319. 

Colo.—McKay v. State Board of Med¬ 
ical Examiners, 86 P.2d 232, 103 
Colo. 305. 

Mo.—State ex rel. Inscho v. Missouri 
Dental Board, 98 S.W.2d 606, 339 
Mo. 547. 

N.Y.—Stammer v. Board of Regents 
of University of State of New 
York, 39 N.E.2d 913, 287 N.Y. 359 
—Cowles v. Board of Regents of 
University of State of New York, 
44 N.Y.S.2d 911, 266 App.Div. 629, 
affirmed 55 N.E.2d 515, 292 N.Y. 
650—Walker v. Board of Regents 
of University of New York, 281 N. 
Y.S. 428, 245 App.Div. 789, re¬ 

versed on other grounds 199 N.E. 
644, 269 N.Y. 418. 

pa.—^Pennsylvania State Board of 
Medical Education & Dicensure v. 
Schireson, 61 A.2d 343, 360 Pa. 
129. 

48 C.J. P 1103 note 5 [b]. 
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71 . Cal.—^King v. Board of Medical 
Examiners, 151 P.2d 282, 65 Cal, 
App.2d 644—^Bold v. Board of Med¬ 
ical Examiners, 23 P.2d 826, 133 
Cal.App. 23. 

Colo.—McKay v. State Board of Med¬ 
ical Examiners, 86 P.2d 232, 103 
Colo. 305. 

Conn.—Reardon v. Dental Commis¬ 
sion, 20 A.2d 622, 128 Conn. 116. 
N.Y.—^Application of Palmer, 87 N. 
Y.S.2d 655, 275 App.Div. 5, re¬ 

versed on other grounds Palmer v. 
Spaulding. 87 N.E.2d 301, 299 N.Y. 
368. 

Utah.—Moormeister v. Golding, 27 P. 
2d 447, 84 Utah 324, reheard 35 P- 
2d 307, 84 Utah 345. 

72 . Cal,—^Rinaldo v. Board of Med¬ 
ical Examiners, 268 P. 1076, 93 Cal. 
App. 72—^Dyment v. Board of Med¬ 
ical Examiners, 268 P. 1073, 93 Cal. 
App. 65. 

73 . Cal.—^Masters v. Board of Den¬ 
tal Examiners of California, 59 F. 
2d 827, 15 Cal.App.2d 506. 

N.Y.—Stammer v. Board of Regents 
of University of State of New 
York, 39 N.E.2d 913, 287 N.Y. 359. 

74 . Cal.—^Bley v. Board of Dental 
Examiners, 261 P. 1036, 87 Cal. 
App. 127. 

Iowa.—State v. Brown, 253 N.W, 836, 
218 Iowa 166. 

N.H.—Goldsmith v. Kingsford, 32 A. 
2d 810, 92 N.H. 442. 

75. N.H.—Goldsmith v. Kingsford, 
supra. 

Causal fraud 

While state board of medical ex¬ 
aminers is body of experts, issue of 
causal fraud in obtaining license to 
practice medicine in state without 
examination must be resolved as or¬ 
dinary fact question without appli¬ 
cation of expert or special knowl¬ 
edge.'—Goldsmith v. Kingsford, su¬ 
pra. 

76. N.Y.—Stammer v. Board of Re¬ 
gents of University of State of 
New York, 39 N.E.2d 913, 287 N.Y. 
359. 

77. Iowa.—State v. Knight, 216 N. 
W. 104, 204 Iowa 819. 

Mo.—^Hughes v. State Board of 
Health, 159 S.W.2d 277, 348 Mo. 
1236, 

78 . Iowa.—State v. Brown, 253 N, 
W. 836, 218 Iowa 166. 
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woman on whom the operation was performed was 
pregnant.79 Where revocation is sought on the 
ground of immoral, unprofessional, or dishonorable 
conduct consisting of acts inhibited by the Harri¬ 
son Narcotic Act, in the absence of a conviction of 
violation of that act, it must appear from competent 
evidence that the acts actually were such as to 
constitute immoral, unprofessional, or dishonorable 
conduct the board’s finding that accused vio¬ 
lated the act carries with it no inference of moral 
turpitude as does a conviction, since the board has 
no jurisdiction to try alleged violators of such 
act.s^ 

Regardless of whether it is considered to be a 
rule of law^2 or a rule of evidence,a statute 
providing that the record of a conviction of an 
offense involving moral turpitude shall be conclu¬ 
sive evidence in a proceeding to revoke a license 
is within the power of the legislature to enact 
and apart from such a statute it is held that con¬ 
viction of such a felony is sufficient evidence of 
‘ffiad moral character” to warrant revocation.^s 
However, evidence taken by the state's attorney in 
support of a criminal charge unrelated to the 
charges against accused is irrelevant and imma¬ 
terial;®® and evidence of the dismissal of crim¬ 
inal charges against accused, even where based on 
the same grounds, is immaterial in proceedings 
to revoke his license,®'^ except to the extent that 
testimony given in the criminal investigation may 
be used as a basis of impeaching the testimony 


of the same witnesses in the proceeding to revoke 
the license.®® 

Presumptionsj inferences, and burden of proof. 
Generally speaking, the burden of proof in the 
first instance is on complainant,®^ not on accused 
and it has even been held that the burden of proof 
never shifts to accused.^^ In determining where 
the preponderance of evidence lies, it is proper 
to indulge in all reasonable inferences from the 
facts and circumstances in evidence ^he 

conclusions drawn from the evidence must be ra¬ 
tional and logical, and inferences which cannot be 
drawn without support of conjecture are arbitrary 
and contrary to law.93 Where revocation of the 
license of a dentist is sought on the grouxid that 
he aided and abetted an unlicensed employee or 
other person to practice dentistry, he has the bur¬ 
den of proving that such person was duly licensed.9^ 
However, an inference that the dentist knew of his 
employee’s unlawful practice cannot be drawn in 
the face of uncontradicted evidence to the con¬ 
trary.®® All intendments are in favor of a licensee 
in a proceeding to revoke his license.®® The bur¬ 
den is not on complainant®'^ or on the board®® to 
prove that a college which granted a physician a 
diploma is not one having the requirements con¬ 
templated by the statute; it is accused's duty to 
prove that it does meet the statutory requirements.®® 
Where accused's agreement to perform an abor¬ 
tion before examining a woman has been proved, 
the burden shifts to accused to show that such 
an operation was necessary.! 


79. Cal.—^Rinker v. State Board of 
Medical Examiners of Department 
of Professional and "Vocational 
Standards, 138 P.2d 403, 69 Cal. 
App.2d 222. 

80. Colo.—McKay v. State Board of 
Medical Examiners, 86 P.2d 232, 
103 Colo. 305. 

81- Colo.—^McKay v. State Board of 
Medical Examiners, supra. 

82. "Wash.—State Board of Medical 
Examiners v. Harrison, 159 P. 769, 
92 Wash. 577. 

83. Wash.—State Board of Medical 
Examiners v. Harrison, supra. 

84. Wash.—State Board of Medical 
Examiners v. Harrison, supra. 

85. Mo.—^Hughes v. State Board of 
Health, 159 S.W.2d 277, 348 Mo. 
1236. 

FardoxL 

Fact that physician, who had been 
convicted of using the mails to de¬ 
fraud, received an unconditional 
presidential pardon did not over¬ 
come the effect of the conviction as 
constituting evidence of bad moral 
character warranting revocation of 


license to practice medicine.— 

Hughes V, State Board of Health, 

supra. 

86. Fla.—State ex rel. Tullidge v. 
Hollingsworth, 146 So. 660, 108 
Fla. 607. 

87. Cal.—Stuck V. Board of Medi¬ 

cal Examiners of State, 211 P.2d 
389, 94 Cal.App.2d 751—-Bold v. 

Board of Medical Examiners, 26 
P,2d 707, 135 Cal.App. 29—^Winning 
V. Board of Dental Examiners, 300 
P. 866, 114 CaLApp. 658. 

88. Cal.—Winning v. Board of Den¬ 
tal Elxaminers, supra. 

89. Cal.—^King v. Board of Medical 
Examiners, 151 P.2d 282, 65 Cal. 
App.2d 644. 

Colo.—Sapero v. State Board of Med¬ 
ical Examiners, 11 P.2d 555, 90 
Colo. 568. 

N.H.—Goldsmith v. Kingsford, 32 A, 
2d 810, 92 N.H. 442. 

N'.C,—State v. Gardner, 159 S.E. 8, 
201 N.C. 123. 

90. Colo.—Sapero v. State Board of 
Medical Examiners, 11 P.2d 665, 90 
Colo. 568. 


91, Ill.—Schireson v. Walsh, 187 N. 
E. 921, 354 Ill. 40. 

92. Conn.—Jaffe v. State Dept, of 
Health, 64 A.2d 330, 136 Conn. 
339. 

Iowa.—State v. Brown, 253 N.W. 836, 
218 Iowa 166. 

Pa.—Pennsylvania State Board of 
Medical Education & Licensure v. 
Schireson, 61 A.2d 343, 360 Pa. 129. 

93. N.H.—Goldsmith v. Kingsford, 
32 A.2d 810, 92 N.H. 442. 

94, Cal.—^Whetstone v. Board of 
Dental Examiners, 261 P. 1077, 87 
CaLApp. 156. 

95- Cal.—Osborne v. Baughman, 259 
P. 70, 85 CaLApp. 224. 

96. Cal.—Messner v. Board of Den¬ 
tal Examiners, 262 P. 58, 87 Cal. 
App. 199. 

Nev.—In re Reno, 64 P.2d 1036, 67 
Nev. 314. 

97. Mo.—Horton v. Clark, 293 S.W. 
362, 316 Mo. 770. 

98. Mo.—Horton v. Clark, supra. 

99. Mo.—^Horton v. Clark, supra. 

1. Cal.—Tapley v. Abbott, 295 P. 

911, 111 CaLApp. 397. 
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Judicial notice. The hoard may take judicial no¬ 
tice of its own records.2 

e. Trial or Hearing 

Subject to some exceptions, a physician, dentist, or 
similar practitioner cannot be deprived of his license or 
certificate without a full opportunity to be heard before 
an impartial body. 

Except in the case of a license or certificate 
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which is void because issued without authority to 
a person not entitled thereto,3 or a case where, by 
reason of accused’s conviction of a felony or of a 
crime involving moral turpitude, his license may be 
revoked automatically or without hearing,*^ a physi¬ 
cian or dentist cannot be deprived of his license 
or certificate without a full opportunity to be heard^ 
before an impartial body,® and a statute providing 
for revocation is unconstitutional as denying due 
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2 . Cal.—^Homan v. Board of Dental 
Examiners, 262 P. 324, 202 Cal. 593 
—^Anderson v. Board of Dental Ex¬ 
aminers, 149 P. 1006, 27 Cal.App. 
336. 

3. Or.—^Volp V. Saylor, 71 P. 980, 
42 Or. 546. 

4 . N.Y.—Tonis v. Board of Regents 
of State of N*. T. University, 67 N. 
E.2d 245, 295 N.Y. 286—Lindenfleld 
V. Board of Regents of University 
of N. Y., 78 N.Y ^.2d 630, 273 App. 
Div. 1040, appeal and reargument 
denied 81 N.Y.S.2d 277, 274 App. 
Div. 831. 

Validity of provision dispensing 
with hearing 

The statute authorizing the state 
board of medical examiners to re¬ 
voke license of physician convicted 
of a crime involving moral turpitude 
is not unconstitutional as violative 
of “due process of law,*’ by reason 
of the fact that it does not require 
a hearing before revocation of li¬ 
cense.—Schireson v. State Board of 
Medical Examiners of New Jersey, 
28 A.2d 879, 139 N.J.Law 203, re¬ 
versed on other grounds 33 A.2d 911, 
130 N.J.Law 570. 

5. Cal.—^Aylward v. State Board of 
Chiropractic Examiners, 192 P.2d 
929, 31 Cal.2d 833—^King v. Board 
of Medical Examiners, 151 P.2d 
282, 65 CaLApp.2d 644. 

Conn.—State ex pel. Taylor v. Os¬ 
born, 68 A.2d 363, 136 Conn. 83. 
Pla.—State ex rel. Sbordy v. Row¬ 
lett, 190 So. 59, 138 Pla. 330, 123 
A.L.R. 769. 

Ill.—Tarr' v. Hallihan, 30 N.B.2d 
421, 375 Ill. 38—Schireson v. 

Walsh, 187 N.E. 921, 354 Ill. 40— 
Kalman v. Walsh, 183 N.E. 315, 
355 Ill. 341. 

Mich.—Hanson v. Michigan State 
Board of Registration in Medicine, 
23 6 N.W. 225, 253 Mich. 601, cer¬ 
tiorari denied 52 S.Ct. 19, 284 U.S. 
637, 76 L.Ed. 542. 

Miss.—^Mississippi State Board of 
Health v. Johnson, 19 So. 2d 445, 
197 Miss. 417, suggestion of error 
overruled 19 So.2d 827, 197 Miss. 
417, appeal dismissed 65 S.Ct. 679, 
324 U.‘S. 822, 89 L.Ed. 1392. 

Mo.—State ex rel. Baepler v. State 
Board of Health of Missouri, 52 
S.W.2d 743, 330 Mo. 1200—State 


ex rel. Kerr v. Landwehr, 32 S.W. 
2d 83. 

I^.J.—Howard Co. Jewelers v. New 
Jersey State Board of Optome¬ 
trists, 29 A.2d 742, 133 N.J.Eq. 4 
^•^•“~-Bender v. Board of Regents 
of University of State of New 
York, 30 N.Y.S.2d 779, 262 App. 
Div. 627. 

Pa.—Shor v. Miller, Com.Pl., 48 
Dauph.Co. 39. 

48 C.J. p 1104 note 23. 

Distinguished from trial 

“Hearing,” as used in law author¬ 
izing board of medical examination 
and registration to revoke physi¬ 
cian’s and surgeon’s license does not 
mean trial.—^Brinkley v. Hassig, 289 
P. 64, 130 Kan. 874, appeal dis¬ 

missed 51 S.Ct. 39, 282 U.S. 800, 75 
L.Ed. 720. 

Waiver 

Where no answer or denial was 
made by optometrist to charges filed 
against him, either by himself, his 
attorney, or anyone in his behalf, 
and neither optometrist nor anyone 
in his behalf made any appearance 
at time and place set for hearing 
on charges, the optometry board 
was not required to call any wit¬ 
nesses or receive any evidence In 
support of charges, but was justified 
in treating charges as confessed, re¬ 
voking optometrist's license and an¬ 
nual certificate of registration.—^Ed¬ 
munds V. Board of Examiners in Op¬ 
tometry, for Territory of Alaska, 9 
Alaska 462. 

Second hearing 

Where state director of health sat 
with committee, which, without his 
voting, recommended that license of 
nurse be revoked, director was not 
required to grant nurse a second 
hearing before he could act validly 
on committee’s recommendation of 
revocation.—Stefanik v. Nursing 
Education Committee, 37 A.2d 661, 
70 R.L 136. 

Where accused has been convicted 
of a misdemeanor, his license cannot 
be revoked automatically without a 
hearing.—Tonis v. Board of Regents 
of State of N. Y. University, 67 N.E. 
2d 245* 296 N.Y. 286—Dindenfeld v. 
Board of Regents of University of 
N. Y., 78 N.Y.S.2d 630, 273 App.Div. 
1040, appeal and reargument denied 
81 N.Y.S.2d 277, 274 App.Div. S31. 
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Purnishing counsel 

Dentist appearing before board of 
governors of the registered dentists 
for hearing on complaint filed with 
board requesting disciplinary action 
was not entitled to be furnished 
counsel by board.—^Bancroft v. 
Board of Governors of Registered 
Dentists of Oklahoma, Okl., 210 P.2d 
666 . 

! S. Idaho.—^Abrams v. Jones, 207 P. 

724, 35 Idaho 532. 

Ill.—Tarr v. Hallihan, 30 N.E.2d 421, 

375 Ill. 38. 

N.Y.—^Bender v. Board of Regents of 

University of State of New York, 

30 N,Y.S.2d 779, 262 App.Div. 627. 

Who may or must be present 

(1) ‘Fact that assistant attorney 
general was present during delibera¬ 
tion of state board of medical regis¬ 
tration and examination and advised 
It on questions of law and proce¬ 
dure did not invalidate order of 
board revoking license of physician. 
—Brown v. Hassig, 15 P.2d 401, 136 
ICan. 384. 

(2) Under statute making state 
director of health member ex officio 
of nursing education committee, di¬ 
rector had a legal right to sit with 
committee hearing charges against 
registered nurse which recommended 
to director that license be revoked. 
—Stefanik v. Nursing Education 
Committee, 37 A2d 661, 70 R.I. 136. 

(3) Fact that members of public 
health council who were chiroprac¬ 
tors and a dentist were excluded 
from hearing before council in pro¬ 
ceedings to revoke a physician’s li¬ 
cense did not deprive physician of 
a “trial” by the council as contem¬ 
plated by statute.—^Mingo County 
Medical Soc. v. Simon, 20 S.E.2d 807, 
124 W.Va. 493. 

Immaterial statements by board 
members 

Where it appeared that final deci¬ 
sion of board of medical examiners 
revoking physician’s license was 
unanimous, such decision was not 
invalidated or discredited by state¬ 
ments of members of board at close 
of evidence before board went into 
private session to reach final deci¬ 
sion.—^Davis V. State Board of Medi¬ 
cal Examiners, 74 P.2d 610, 181 Okl. 
385. 
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process of law where it does not provide for a 
hearing^ or where, although it provides generally 
for a hearing, it does not provide or prescribe any 
method or means for,8 or vest the board with 
any of the powers essential to,9 the conduct of the 
trial or hearing. While the hearing need not be 
formal^-O or adhere to the technical rules of pro- 
cedure,ll the substance of the law must be re¬ 
garded and the hearing should be conducted 
in a manner at least quasi-judiciah^S it has been 
held that accused is entitled to know, at such time 
and in such manner as to enable him to prepare 
properly to refute their testimony, the names of 
the witnesses to be used against him and what vio¬ 
lation they would testify he had committed.14 The 
board may inquire into matters placed in issue by 
the charges in the complaint and the licensee 
may, by his conduct, waive his right to have the 
inquiry of the board limited to the matters in¬ 
cluded in the summary of complaint.!^ On request, 
the board should permit the taking of the testimony 
in shorthand^"^ and its incorporation into the rec- 


ord.ls 

Constitution of hoard; qualification and disqual¬ 
ification of members; who may take action, A stat¬ 
ute limiting the persons who may be appointed ex¬ 
aminers empowered to revoke a license to those 
recommended by a state association is not invalid.^9 
Membership in the board or body at whose instance 
the proceedings were initiated does not disqualify 
such member from participating as a member of 
the board hearing the charges and even the per¬ 
son who himself signed or filed the complaint is 
not thereby disqualified from participation.^! It 
has been held that prejudice against the accused 
does not of itself disqualify members of the board 
from participating in the hearing,22 at least where 
the state law provides no other tribunal for the 
protection of the public against unprofessional con¬ 
duct on the part of licensees.^S The qualifications 
of members of the board before whom the hearing 
is held is not subject to collateral attack on the 
trial or hearing.^^ A board meeting to revoke a li¬ 
cense is not rendered illegal because the record 


7 . Ga.—State Board of Medical Ex¬ 
aminers V. Lewis, 102 S.B. 24, 140 
Ga. 716. 

8. Ohio.—Jewell v. McCann, 116 N. 
E. 42, 95 Ohio St. 191. 

9. Ohio.—Jewell v. McCann, supra. 

10 . Ill.—Schireson v. Walsh, 187 N. 
E. 921, 354 Ill. 40. 

11. Alaska.—^Edmunds v. Board of 
Examiners in Optometry, for Ter¬ 
ritory of Alaska, 9 Alaska 462. 

Cal.—Stuck V. Board of Medical 
Examiners of State, 211 P.2d 389, 
94 Cal.App.2d 751. 

W.Va.—^Huntington Dental Soc. of 
Huntington v. Winton, 40 S.E.2d 
769, 129 W.Va. 550—Board of Den¬ 
tal Examiners v. Hedrick, 179 S.E. 
809, 116 W.Va. 222. 

12. Ill.—Schireson v. Walsh, 187 N. 
E. 921, S54 Ill. 40. 

13 . N.T.—Stammer v. Board of Re¬ 
gents of University of New York, 
29 N.T.S.2d 38, 262 App.Div. 372, 
affirmed 39 N.E.2d 913, 287 N.T. 
359. 

14 . Ariz.—^Davis v. Arizona State 
Dental Board, 112 P.Bd 877, 57 
Ariz. 255. 

Bill of particulars as to witnesses 
The state dental hoard's refusal to 
grant a bill of particulars to dentist 
before hearing on charges justify¬ 
ing revocation of license did not go 
to jurisdiction of the board, where 
record disclosed that witnesses 
against him testified on particular 
day when he had full knowledge, not 
only of what he was entitled to 
know as to who witnesses were and 
what the substance of their testi¬ 
mony would be, but what it actual¬ 


ly was, and he was then given sev^ | 
eral weeks to prepare his defense.— 
Davis V. Arizona State Dental Board, 
supra. 

Investigators’ reports 
A physician charged with adver- 
'tising for patronage should have, 
been accorded opportunity to exam¬ 
ine written reports made by inves¬ 
tigators to their superiors and to 
make use of reports in examination 
and cross examination of witnesses. 
— ^Day V. Board of Regents of Uni¬ 
versity of New York, 42 N.Y.S.2d 
803, 266 App.Div. 888. 

15. Cal.—^Rinaldo v. Board of Med¬ 
ical Examiners of California, 27 
P.2d 671, 135 CaLApp. 613. 

16. Conn.—^Jaffe v. State Dept, of 
Health, 64 A.2d 330, 135 Conn. 339. 

17. Colo.—Dilliard v. State Board 
of Medical Examiners, 196 P. 866, 
69 Colo. 675. 

18. Colo.—^Dilliard v. State Board 
of Medical Examiners, supra, 

19. Tenn.—^Prosterman v. Tennes¬ 
see State Board of Dental Exam¬ 
iners, 73 S.W.2d 687, 168 Tenn. 
16. 

20. Colo.—State Board of Dental 
Examiners v. Miller, 8 P.2d 699, 
90 Colo. 193, appeal dismissed and 

I certiorari denied 53 S.Ct. 6, 287 U. 
S. 663, 77 L.Ed. 496, and followed 
in State Board of Dental Exam¬ 
iners V. Patch, 8 P.2d 704, 90 Colo. 
208 and State Board of Dental 
Examiners v. Walsh, 8 P.2d 704, 
90 Colo. 208. 

Initiation by board’s attorney 

The fact that attorney for state 
board of dental examiners signed 
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and filed complaint, charging den¬ 
tist with dishonorable conduct war¬ 
ranting revocation of his license, 
does not disqualify board from hear¬ 
ing complaint, in absence of show¬ 
ing that such attorney did not file 
it entirely on his own initiative or 
that board will not hear and deter¬ 
mine issues fairly and impartially.— 
Bohl V. Teall, 126 P.2d 216, 155 Kan. 
505. 

Initiation by board’s employee 

Fact that charges against dentists 
charged with violating dental prac¬ 
tice act were made by an employee 
of department of registration and 
education did not establish that den¬ 
tal examining committee would be 
prejudiced against dentists or that 
dentists were denied “due process of 
law."—Tarr v. Hallihan, 30 N.E.2d 
421, 375 Ill. 38. 

21. N.J.—Gross V. New Jersey 
State Board of Optometrists, 167 
A. 25, 11 N.J.Misc. 485. ■ 

22. Cal.—^Winning v. Board of Den¬ 
tal Examiners, 300 P. 866, 114 Cal. 
App. 658, 

Bight to question members as to 
prejudice 

In proceeding for revocation of 
physician's certificate, denial of 
right to question members of board 
of medical examiners to determine 
whether they were prejudiced 
against physician was not denial of 
fair hearing.—In re Reno, 64 P.2d 
1036, 57 Nev. 314. 

23. U.S.—Brinkley v. Hassig, C.C.A. 
Kan., 83 P.2d 351. 

24. Mich.—^In re Van Hyning, 241 
N.W. 207. 267 Mich. 146. 



70 O.J.S. 


FHYSiaiANS AND SURGEONS 


does not show the call of the meeting.^s In order 
that the action of the board may be effective, the 
required number of valid votes must be cast;26 
but, where the required number of such votes by 
qualified members is cast in favor of the board's 
action, the action will be upheld, even though a 
number of improper votes or of votes by persons 
not qualified to be members is also cast.^*^ On the 
ground that a member of the board may not dele¬ 
gate his powers it has been held that a member ab¬ 
sent from the meeting at which a license is re¬ 
voked cannot vote by proxy.28 

Heari^gi officer. Under a statute to such effect, 
a hearing officer must preside over every hearing 
to revoke the license of a practitioner ,*2^ the case 
may be heard either before such hearing officer 
alone or before the board or agency and such hear¬ 
ing officer.30 

Committee of practitioners. Under a statute pro¬ 
viding that a license shall not be revoked except on 
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the action and report in writing of a committee of 
practitioners designated by the director of registra¬ 
tion for such purpose, the practitioners so designat¬ 
ed must hear and determine the issues on the evi¬ 
dence presented at a hearing before the director of 
registration,^! and their action and written re¬ 
port must be made after, and not before, the hear¬ 
ing is concluded.32 Prejudice on the part of the 
director of registration or the registration depart¬ 
ment in such a proceeding does not deprive him or 
it of jurisdiction to proceed with the hearing,33 
but precautions such as those employed by a judi¬ 
cial tribunal must always be taken to secure a fair 
and impartial hearing.34 

Before court or court and jury. Some statutes 
authorizing the revocation of a license or certificate 
by a court, as discussed supra § 16 b, provide for 
a jury trial of issues of fact, if requested by either 
party.35 A trial de novo of the questions presented 
to the board is not contemplated by some statutes 


25. Mo.—state ex rel Ball v. State 
Board of Health, 26 S.W.2d 773, 
324 Mo. 41. 

26. N.T.—Hilfer v. Board of Re- 
g-ents of University of State of 
New York, 28 N.E.2d 848, 283 N.T. 
304, motion denied 31 N.E.2d 202, 
284 N.T. 733. 

tTuanimous vote 

Vote of nine members of medical 
grievance committee finding a prac¬ 
titioner guilty of charges of fraud 
and deceit in practice of medicine, 
with tenth member of committee 
present but not voting, did not con¬ 
stitute compliance with “manda¬ 
tory’* statute providing that, if by 
unanimous vote of members of com¬ 
mittee, a practitioner is found guilty, 
the committee shall transmit to the 
department of education the record 
and its recommendation, although 
member who had been recorded as 
not voting ’ was recorded as voting 
for a subsequent resolution fixing 
form of disciplinary action to which 
physician should be subjected and 
which the committee recommended 
to department of education.—Hilfer 
V. Board of Regents of University 
of State of New York, supra. 

27- Ariz.—Garlington v. Smith, 163 
P.2d 685, 63 Ariz. 460. 

Mich.—Hanson v. Michigan State 
Board of Registration in Medicine, 
236 N.W. 225, 253 Mich. 601, cer¬ 
tiorari denied 52 S.Ct. 19, 284 U.S. 
637, 76 LuEd. 542. 

Replacements for hoard members 
Where statute required that board 
of medical examiners, consisting of 
ten members, have a majority of 
seven members to pa^s a motion or 
resolution, and prohibited a member 
who did not hear evidence from vot-j 
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ing in contested case, participation 
by five members of board who re¬ 
placed original members after orig¬ 
inal hearing on charge against drug¬ 
less practitioner and who read and 
considered evidence or a transcript 
thereof did not violate requirements 
of due process, and make void a re¬ 
vocation of license on such charge. 
—'Cooper V. State Board of Medical 
Examiners of Dept, of Professional 
and Vocational Standards of Cal., 
Cal., 217 P.2d 630. 

28. Ariz.—Garlington v. Smith, 163 
P,2d 685, 63 Ariz. 460. 

29. Cal.—Bartosh v. Board of Oste¬ 
opathic Examiners of State, 186 
P.2d 984, 82 Cal.App.2d 486. 

Powers of hoard not infringed 

The powers of the board of osteo¬ 
pathic examiners at the trial of a 
physician accused of unprofessional 
conduct are not abridged by a re¬ 
quirement that a hearing ofiicer 
shall preside over every such hear¬ 
ing and rule on the admission of 
evidence? nor does the presence of 
such a hearing officer at such trial 
deprive the board of power to make 
final decision.—Bartosh v. Board of 
Osteopathic Examiners of State, su¬ 
pra, 

30. Cal.—Cooper v. State Board of 
Medical Examiners of Dept, of 
professional and Vocational Stand¬ 
ards of Cal., 217 P.2d 630. 

31- Utah.—^Baker v. Department of 
Registration, 3 P.2d 1082, 78 Utah 
424—^Moormeister v. Department 
of Registration of State, 288 P. 
900, 76 Utah 146. 

Substitute for absent member 
Where member of committee of 
physicians and surgeons did not ap- 
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pear at hearing on complaint for 
revocation of license, director of 
registration was authorized to ap¬ 
point another to act.—^Baker v. De¬ 
partment of Registration, 3 P.2d 
1082, 78 Utah 424. 

Who may conduct hearing 
Director of registration depart¬ 
ment has right to conduct hearings 
in proceeding for revocation of phy¬ 
sician’s license.—Moormeister v. 
Golding, 27 P,2d 447, 84 Utah 324, 
reheard 35 P.2d 307, 84 Utah 345— 
Baker v. Department of Registra¬ 
tion, 3 P.2d 1082, 78 Utah 424. 

32. Utah.—^Moormeister v. Depart¬ 
ment of Registration of State, 288 
P. 900. 76 Utah 146. 

33. Utah.—Moormeister v. Golding, 
27 P.2d 447, 84 Utah 324, reheard 
35 P.2d 307, 84 Utah 345. 

34. Utah.—^Moormeister v. Golding, 
supra. 

Requiring findings to he based on 
evidence 

Person conducting hearing in pro¬ 
ceeding for revocation of physician’s 
license should, by oath or instruc¬ 
tions, be made to understand that 
findings, conclusions, and recom¬ 
mendations of physicians' board 
should be based on evidence submit¬ 
ted to it at hearing.—^Moormeister 
V. Golding, supra. 

35. Tex.—^Berry v. State, Civ.App., 
135 S.W. 631. 

48 C.J. p 1104 note 36. 

Question of law for court 
In proceeding to revoke physi¬ 
cian’s license to practice medicine, 
whether the physician’s license 
should be canceled was a question of 
law for trial court under procedure 
prescribed by statutes.—Speer v. 



PHYSiaiANS AND SURGEONS 


70 aj.s. 


§ 18 


authorizing’ the revocation of a certificate by a 
court where its issuance resulted from fraud, per¬ 
jury, or error of the board.3® 

Presence of accused. Accused is entitled, at 
least under statutes so providing, to be present at 
the hearing,37 although such right may be waived.38 

Place of hearing. In the absence of any provi¬ 
sion to the contrary, hearings in a proceeding to 
revoke a license may be held in any county de¬ 
termined on as being best for the convenience of 
all parties concerned.39 Under a statute so pro¬ 
viding, the hearing may be set in a place other 
than that designated therein, provided such place 
is nearer the place where the infractions occurred 
or the respondent lives. 

Continuance, Where its action is not arbitrary^^ 


or an abuse of discretion,^2 the granting^s or re¬ 
fusings^ of a continuance by the board is a proper 
exercise of its power. 

f. Determination and Order 

The board's determination must be based on, and be 
in accordance with, the evidence and findings; the order 
of revocation must be sufficiently definite, must show 
the facts essential to jurisdiction, and must be based 
exclusively on grounds specified in the charges against 
the accused. 

The board’s determination must be based on, and 
be in accordance with, the evidence^® and be 
grounded on findings sufficient to support the de¬ 
cision and the order must be sufficiently defi- 
nite.‘^7 It is essential to the validity of the order 
that it shall show the facts essential to the jurisdic¬ 
tion of the officer, board, or department making it.^^ 


State, Tex;Civ,App., 109 S.'W.2d 1150, 
error dismissed. 

36. Wis.—State v. Schmidt, 119 N. 

W. 647, 138 Wis. 53. 

37. Fla.—State ex rel. Kunch v. 

Davis, 196 So. 491, 143 Fla. 236— 

State ex rel. Weathers v. Davis, 

196 So. 487, 143 Fla. 250. 

effect of statute 

The effect of statutory provision 
that, at a hearing before board of 
medical examiners on charges pre¬ 
ferred against a physician, accused 
shall have right of cross-examina¬ 
tion, of producing witnesses in his 
defense, and right to appear person¬ 
ally or by counsel, is of like force 
as is provision of Declaration of 
Rights regarding rights of an ac¬ 
cused in a criminal prosecution.— 
State ex rel. Weathers v. Davis, su¬ 
pra. 

Absence by reason of imprisonment 

A physician who while serving a 
term in a prison in a foreign juris¬ 
diction was served with notice of a 
hearing to revoke his license, and 
whose license was thereafter re¬ 
voked by board of medical examin¬ 
ers without physician’s appearing 
personally at hearing, was denied 
*‘due process” of law, and the order 
revoking his license was void.— 
State ex rel. Munch v. Davis, 196 So. 
491, 143 Fla. 236—State ex rel. 

Weathers v. Davis, 196 So. 487, 143 
Fla. 250. 

Accused's absence without excuse 

Physician, whose reciprocal li¬ 
cense was revoked by board of medi¬ 
cal examiners as allegedly procured 
by fraud, was not denied a full and 
fair hearing before board so as to 
be entitled to writ of mandate to 
compel board to grant him a new 
hearing, because physician was not 
present at hearing at which license 
was revoked but was in court in an¬ 
other city at a prohibition proceed¬ 
ing by physician against the board. 


since conflict in hearing dates did 
not excuse physician from taking 
necessary steps to protect his rights. 
—^Rinaldo v. Board of Medical Ex¬ 
aminers, 186 P.2d 26, 82 Cal.App.2d 
213. 

38. Fla.—State ex rel. Weathers v. 
Davis, 196 So. 487, 143 Fla. 250. 

39. Fla.—State ex rel. De Gaetani 

V. Driskell, 190 So. 461, 139 Fla. 
49—State ex rel. Landis v. Sim¬ 
mons, 140 So. 187, 104 Fla. 487. 

40. Cal.—^MePheeters v. Board of 
Medical Examiners of State of 
Cal., 187 P.2d 116, 82 Cal.App.2d 
709. 

41. Iowa.—State v. Hanson, 207 N. 

W. 769, 201 Iowa 579. 

42 . Cal-—^Whetstone v. Board of 
Dental Examiners, 261 P. 1077, 87 

• Cal.App. 156. 

43 . Cal.—Shoults v. Alderson, 203 
P. 809, 55 Cal.App. 527. 

44. IT.J.—'Schireson v. State Board 
of Medical Examiners of New Jer¬ 
sey, 28 A.2d 879, 129 N.J.Law 203, 
reversed on other grounds 33 A.2d 
911, 130 N.J.Law 570. 

48 C.J. p 1104 note 33. 

45 . Mich .—"H a n s o n v. Michigan 
State Board of Registration in 
Medicine, 236 N.W. 225, 253 Mich. 
601, certiorari denied 52 S.Ct. 19, 
284 B.S. 637, 76 L.Ed. 542. 

46. Cal.—^Webster v. Board of Den¬ 
tal Examiners of California, 110 
P.2d 992, 17 Cal.2d 534. 

Sufficiency of particular findings 
(DA finding by state board of 
dental examiners that dentist, 
charged by accusation before board 
with unprofessional conduct by ad¬ 
vertising his professional superior¬ 
ity in city telephone directory, was 
“guilty as charged in said accusa¬ 
tion” was sufficient to warrant ac¬ 
cused's suspension by board.—Bar¬ 
ron V. Board of Dental Examin¬ 
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ers of State of California, 113 P.2d 
247, 44 Cal.App.2d 790. 

(2) The state medical board’s 
finding that physician violated fed¬ 
eral narcotic laws carries with it no 
inference of moral turpitude, au¬ 
thorizing revocation of his license, 
as matter of law, since board has no 
jurisdiction to try alleged violators 
thereof and may not predicate mal¬ 
practice or immoral, unprofessional, 
or dishonorable conduct on such vio¬ 
lation, unless conviction thereof in 
court of competent jurisdiction is 
shown.—^McKay v. State Board of 
Medical Examiners, 86 P.2d 232, 103 
Colo. 305. 

Showing finding of accused’s guilt 
Record of board of health need not 
affirmatively show board found med¬ 
ical practitioner guilty of offense 
charged as prerequisite to order re¬ 
voking license.—State ex rel. Ball 
V- State Board of Health, 26 S.W.2d 
773, 325 Mo. 41. 

47. Utah.—Withers v. Golding, 111 
P.2d 550, 100 Utah 179. 

48. Fla.—State ex rel. Estep v. 
Richardson, 3 (So.2d 512, 148 Fla. 
48. 

Ill.—Blunt V. Shepardson, 121 N.E. 
263, 286 Ill. 84. 

Tex,—Tamez v. State Board of Den¬ 
tal Examiners, Civ.App., 154 S.W. 
2d 976. 

Statement of particular ground 
Order of state board of medical 
examiners “that the said respondent 
. . . has been found guilty of un¬ 

professional conduct, therefore the 
Board . . . hereby revokes the 
license of the said respondent,” was 
not void as failing to show facts 
essential to board’s jurisdiction to 
revoke physician's license, although 
not stating particular cause for rev¬ 
ocation, where record showed that 
respondent was formally charged 
with and found guilty of unprofes¬ 
sional conduct by reason of his ad- 
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A valid order of revocation cannot be based on 
grounds other than those specified in the charges 
made against the licensee.'^^ revocation can¬ 

not rest in parol a record thereof must be pre- 
served.51 It has been held to be proper procedure 
for the board to state in its minutes the conclusions 
which it has reached from the evidence, and on 
which its decision is based.^^ 

Under some statutes, the resolution of the board 
revoking a license is fatally defective if it fails 
to contain a statement of the evidence on which 
the revocation is based.6 3 Under a statute pro¬ 
viding that the hearing shall be presided over by 
a hearing officer, where the case is heard by a hear¬ 
ing officer alone, he is required to prepare a pro¬ 
posed decision in such form that it may be adopted 
as the decision in the case, and the board or agency 
may adopt such proposed decision in its entirety, or 
reduce the proposed penalty and adopt the balance 
of the decision.54 Where the statute authorizes 
the board to revoke for such period of time as may 
be agreed on, an order is not void for failure to 
state for what time the license is revoked where 
no time is specified, the order constitutes a per¬ 
manent revocation.^® Where there is discretion as 
to the penalty to be imposed, the penalty imposed 

must be reasonable,®^ 

Notice to abstain. A statutory notice that a li¬ 
cense will be revoked if the violations which have 
been found to exist are not discontinued within a 
stated period must properly set forth the offenses 
on which the order of intention to revoke is predi¬ 


cated.®® 

Effect. An order or Judgment revoking a license 
is in effect one in rem;®® it establishes the status 
of the former holder of the license as a person not 
entitled to practice in the state,®® the same as 
though no license had been issued to him;®i and 
it is not open to him, in a subsequent prosecution 
for practicing without a license, to relitigate the 
matter decided in the revocation proceeding.®^ 
However, the revocation of a license destroys only 
such rights as had their foundation in it,®^ and, 
where a full sanipractic license, granted to a per¬ 
son holding a limited license to practice drugless 
healing, is revoked, the practitioner is entitled to a 
return of the limited license®^ and to continue to 
practice thereunder.®® 

Also, charges may be preferred against a physi¬ 
cian or midwife notwithstanding the same charges 
have been previously passed on by the board and 
not sustained,®® or a prior order of revocation has 
been rescinded because of defects in the proceed¬ 
ings, ®7 and a determination by the board that no 
grounds for revocation were present does not pre¬ 
vent the board from subsequently taking action 
against the licensee based on any proper legal 
grounds.®® An order revoking a license on the 
ground of a particular transaction does not de¬ 
prive the board of jurisdiction to order revocation 
on the ground of another transaction as well,®® 

Stay. Where the statute provides an exclusive 
method for obtaining a stay pending review, such 
stay may not be obtained in any other way.*^® 


mitted conviction of offense involv¬ 
ing" moral turpitude in violating 

Harrison Narcotic Act.—^Du Vail v. 
Board of Medical Examiners of Ari¬ 
zona, 66 P.2d 1026, 49 Ariz. 329. 

49. Fla.—State ex rel. Jordan v. 
Pattishall, 126 So. 147, 99 Fla. 296. 

Mich.—Michigan State Board of 
Registration in Medicine v. Wick¬ 
er, 274 N.W. 343, 280 Mich. 600. 

50. Ill.—Blunt V. Shepardson, 121 

N.B. 263, 286 Ill. 84. 

51. Ill.—^Blunt V. Shepardson, su¬ 

pra, 

48 C.J. p 1104 note 40. 

Recording hy county clerk 

The state examination and regis¬ 
tration board’s orders revoking drug¬ 
less physician’s licenses were com¬ 
plete without recording thereof by 
county clerk, and such clerk was 
not reauired to notify physician of 
such revocations after he was noti¬ 
fied thereof by state board.—Mac¬ 
Donald V. State, 64 N.E.2d 794, 224 
Ind. 74. 

52. Conn.—Jaffe v. State Dept, of 
Health, 64 A,2d 330. 135 Conn. 339. 


53. N.T.—Levine v. State Board of 
Registration and Examination in 
Dentistry, 186 A. 814, 14 N.J.Misc. 
738. 

54. Cal.—Cooper v. State Board of 
Medical Examiners of Dept, of 
Professional and Vocational Stand¬ 
ards of Cal., 217 P.2d 630. 

55. Mo.—State ex rel. Ball v. State 
Board of Health, 26 S.W.2d 773, 
325 Mo. 41. 

66. Mo.—State ex rel. Ball v. State 
Board of Health, supra. 

57. Suspension held reasonable 

N.T.—^La Roe v. Board of Regents 
of University of State of New 
York, 23 N.T.S.2d 265, 260 App. 
Div, 978, reargument denied 25 N. 
Y.S. 1010, 261 App.Div. 849, appeal 
denied 32 N.E,2d 835, 285 N.T. 859. 

6S. Tex.—^Tamez v. State Board of 
Dental Examiners, Civ. App., 154 
S.W.2d 976. 

59. Conn.—State v, Richardson, 142 
A, 406, 108 Conn. 45. 

60- Conn.—State v. Richardson, su¬ 
pra. 


61. W.Va.—^West Virginia State 
Medical Ass'n v. Public Health 
Council of West Virginia, 23 S.E. 
2d 609, 125 W.Va. 152. 

62. Conn.—State v. Richardson, 142 
A. 406, 108 Conn. 45. 

63. Wash.—State v. Maybury, 236 
P. 566, 134 Wash. 641. 

64. Wash.—State v. Maybury, su¬ 
pra. 

65. Wash.—State v. Maybury, su¬ 
pra. 

66. D.C.—Czarra v. Board of Medi¬ 
cal Suprs., 25 App.D.C. 443. 

N.Y.—In re Smith, 10 Wend. 449. 

67. N.J.—^Frascella v. Board of 
Medical Examiners, Sup., 79 A. 
1063. 

68. Cal.—^Aylward v. State Board of 
Chiropractic Examiners, 192 P.2d 
929, 31 Cal.2d 833. 

I 69. Cal.—^Bold v. Board of Medical 
Examiners, 23 P.2d 826, 133 Cal. 
App. 23. 

70. N.T.—Application of Meredlno, 
9 N.Y,S.2d 473, 256 App-Div. 50. 
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Reconsideration of decision. Under a statute to 
such effect,.the power of the board to reconsider 
its decision expires a specified number of days after 
delivery or mailing of the decision to respondent, 
or on any earlier day which the board designates 
as the effective date of the decision.'^i Even in the 
absence of statute, lapse of many years after the 
order of revocation was entered during which time 
it was not vacated, modified, or successfully 
challenged gives the order finality so as to preclude 
reconsideration by the board. “^2 

g. Judicial Review or Interference 

(1) In general 

(2) Certiorari 

(3) Appeal 

(4) Further review 

(1) In General 

The revocation of a license is not beyond investiga¬ 
tion by the courts, but as a general rule the findings of 
the board will not be disturbed if the board had jurisdic¬ 
tion and acted honestly and impartially, and not arbi¬ 
trarily. 

The action of a board with respect to suspen¬ 


sion or revocation of a physician’s, dentist’s, or 
similar license is not beyond investigation by the 
courts ,*'^5 and, where the statutes relating to such 
suspension or revocation are silent with respect to 
review by the courts, no curb of any kind is placed 
on the power of the courts to adjudge the rights 
of the parties after final action by the board.74 
Generally speaking, statutory provisions governing 
review of proceedings for the revocation or sus¬ 
pension of medical, dental, or similar licenses must 
be complied with.*^® 

While a determination by the board that certain 
conduct constitutes unprofessional conduct is not 
conclusive on the court,*^® the decision of the board, 
on questions of fact at least, will be given very 
high consideration ;77 and, generally speaking, the 
findings of the board should not be disturbed where 
it had jurisdiction and acted honestly and impar¬ 
tially, and not arbitrarily,78 or, as sometimes said, 
in the absence of fraud, corruption, or oppression.79 
On the other hand, where the action of the board 
is arbitrary, the courts will intervene to protect the 
rights of the licensee.^o Where a person whose 
license has been revoked fails to question the order 


statute held not repealed 

Provision of civil practice act au¬ 
thorizing court to stay further pro¬ 
ceedings pending final order did not 
repeal provision of education law 
that no determination revoking po¬ 
diatrist's license shall be stayed ex¬ 
cept on application to appellate di¬ 
vision.—^Application of Meredino, 
supra. 

71. Cal.—^Moran v. State Board of 
Medical Examiners of Dept, of 
Professional and Vocational Stand¬ 
ards of Cal., 196 P.2d 20, 32 Cal.2d 
301. 

72. W.Va.—West Virginia State 
Medical Ass’n v. Public Health 
Council of West Virginia, 23 S.E. 
2d 609, 125 W.Va. 152. 

73. Ill.—^Ramsay v. Shelton, 160 K. 
B. 769, 329 Ill. 432—People v. Ap- 
felban, 95 N.E. 995, 251 Ill. 18. 

Relief in eauity 

(1) In a proper case, an action 
may be maintained in equity to re¬ 
strain a board from enforcing ille¬ 
gal regulations by revoking plain- 
titf's license.—Bruns v. White, 29 
Ohio N.P.,N.S., 403. 

(2) Complaint filed by plaintiff 
who failed to appeal timely from 
order canceling her license to prac¬ 
tice medicine failed to establish 
basis for relief in equity against the 
order of revocation,—^Dale v. Cohn, 
127 P.2d 412, 14 Wash,2d 214. 

Trial de novo 

Cal.—Laisne v. State Board of Op¬ 
tometry, 123 P.2d 457, 19 Cal.2d 
831. 


74. Ky.—Kendall v. Beiling, 175 S. 
W.2d 489. 295 Ky. 782. 

Pa.—Appeal of Cowdery, Com.Pl., 67 
Dauph.Co. 230. 

Method of bringing matter before 
court 

Where an action to restrain board 
of health from revoking petitioner’s 
license to practice optometry was 
referred by circuit court to board of 
health, action of court in thereafter 
taking the case to review action of 
the board on the record there made 
did not constitute the issuance of 
writ of certiorari but was a practi¬ 
cal and reasonable method of pro¬ 
cedure, and avoided institution of a 
new suit.—Kendall v. Beiling, 175 S. 
W.2d 489. 295 Ky. 782. 

Specific court 

General supervisory powers of a 
court cannot be invoked to obtain 
review of a decision where the stat¬ 
ute expressly specifies the court in 
which review of such a decision 
must be had.—Canzano v. McLaugh¬ 
lin, 26 A.2d 350. 68 R.I. 22. 

75. N.T.—^Pollock V. Board of Re¬ 
gents of University of New York, 
40 N.Y.S.2d 57, 266 App-Div. 696, 
appeal denied 41 N.Y.S.2d 957, 266 
App.Piv. 759, affirmed 52 N.E.2d 
600, 291 N.T. 720. 

76. Oolo.—State Board of Dental 
Examiners v. Savelle, 8 P.2d 693, 
90 Colo. 177, 82 A.D.R. 1176, fol¬ 
lowed in State Board of Dental 
Examiners v. Heitler, 8 P.2d 698, 
90 Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 


Examiners of State of Colorado, 
53 S.Ct. 6, 287 U.S. 662, 77 L.Ed. 
496. 

77. Cal.—Gross v. Molony, 102 P.2d 
816, 39 CaI.App.2d 175. 

Ky.—Kendall v. Beiling. 175 S.W.2d 
489, 295 Ky. 782. 

78. Kan.—Richardson v. Simpson, 
129 P. 1128, 88 Kan. 684, 43 L.R.A., 
N.S., 911, rehearing denied 133 P, 
534, 90 Kan. 178. 

Ky.—Kendall v. Beiling, 175 S.W,2d 
489, 295 Ky. 782. 

Mo.—State ex rel. Inscho v. Mis¬ 
souri Dental Board, 98 S.W.2d 606, 
339 Mo. 547. 

Discretion held not abused 

Board of dental examiners revok¬ 
ing license of dentist who accepted 
and practiced dentistry under cor¬ 
poration after decision holding such 
practice unlawful did not abuse its 
discretion,—State Board of Dental 
Examiners v. Miller, 8 P.2d 699, ap¬ 
peal dismissed and certiorari denied 
63 S.Ct. 6, 287 U.S. 563, 77 L.Ed. 496. 
and followed in State Board of Den¬ 
tal Examiners v. Patch, 8 P.2d 704, 
90 Colo. 208 and State Board of Den¬ 
tal Examiners v. Walsh, 8 P.2d 704, 
90 Colo. 208. 

79. Kan.—^MefCert v. State Board 
of Medical Registration, etc., 72 
P. 247, 66 Kan. 710, 1 L.R.A„N.S., 
811, affirmed 25 S.Ct. 790, 195- U.S. 
625, 49 L.Ed. 360. 

80. Ky.—Forman v. State Board of 
, Health, 162 S.W. 796, 167 Ky. 123. 
Mo.—State ex rel. Inscho v. Mis- 
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in a court of law, such failure is an admission of 
the charges, and the order is conclusive and 
where, in a proceeding to review an order of rev¬ 
ocation, a particular finding is not specifically at¬ 
tacked it will he assumed to be true. ^ 2 

Error proceedings. Under the construction placed 
on the statutes of a few jurisdictions, proceedings in 
error are available to obtain a review of an order 
of a board revoking a physician’s license.SS in such 
error proceedings, the order of the board will be 
affirmed where the physician was given proper and 
sufficient notice of the hearing,84 as well as oppor¬ 
tunity at the hearing to vindicate himself from 
the charges preferred against him,85 and the board 
had before it competent evidence of all the juris¬ 
dictional facts, 8 6 even though such evidence was 
opposed by other and weighty evidence.®7 

Parties, Under a statute to such effect, in a 
special pro-ceeding to review proceedings resulting 
in the revocation of a practitioner’s license, the 
practitioner should be designated as plaintiff and the 
commissioner before whom the proceedings were 
had as defendant.88 

Tkne of application for review. The necessary 
steps to obtain a review must be taken within the 
time prescribed by statute.89 An unexplained de¬ 
lay in seeking reversal of an order of suspension 
of a license until after expiration of the period of 
suspension discloses an acquiescence in such or- 
der.^o 

Disposition of cause. An order of revocation 
cannot be supported on a theory that the evidence 


§ IS 

would support a finding that accused violated some 
statute which the board did not find to have been 
violated.®! In the absence of a statutory require¬ 
ment, an order suspending or revoking a license 
cannot be set aside as void for failure of the board 
to make a detailed statement of the grounds for its 
determination.®® A court has been held without 
authority to modify an order revoking a license 
on the ground that such penalty is too severe,®^ 
particularly where the statute explicitly provides 
that revocation shall be the only penalty for speci¬ 
fied misconduct.®4 In a proper case, the proceeding 
may be remanded to the board to supply a deficiency 
or correct a defect.®^ Where an order of revocation 
is based on unprofessional conduct with respect to 
several transactions, and the findings do not support 
the conclusions of unprofessional conduct as to 
some of the transactions, the court, having no 
means of knowing whether the board would have 
imposed the penalty of revocation on the basis of 
the remaining transactions alone, will send the 
matter back for reconsideration.®® Where an or¬ 
der of revocation is reversed and held void by the 
reviewing court on the ground that the practitioner 
was denied the right to appear personally at the 
hearing, the practitioner stands as he was prior 
to the order, and the board has the right to pro¬ 
ceed against him again.®'^ 

(2) Certiorari 

As a general rule, certiorari is a proper remedy to 
obtain a review of an order of a board revoking or sus¬ 
pending a physician's, dentist's, or similar license; in the 
absence of statute extending the scope of review, the 


souri Dental Board, 98 S.W.2d 606, 
339 Mo. 547. 

81. Cal.—^Laisne v. State Board of 
Optometry, 123 P.2d 457, 19 Cal.2d 
831. 

82. Cal.—Stuck V. Board of Medical 
Examiners of State, 211 P.2d 389, 
94 Cal.App.2d 751. 

83. Neb.—Mathews v. Hedlund, 119 
N.W. 17, 82 Neb. 825—Munk v. 
Prink, 106 N.W. 425, 75 Neb. 172. 

84. Neb.—Munk v. Prink, 116 N.W. 
525, 81 Neb. 631, 17 L.R.A.,N.S., 
439. 

85. Neb.—^Munk v. Prink, supra. 

86. Neb.—^Mathews v. Hedlund. 119 
N.W. 17, 82 Neb. 825—Munk v. 
Prink, 116 N.W. 525, 81 Neb. 631, 
17 L.R.A.,N.S., 439. 

87. Neb.—^Mathews v. Hedlund, 119 
N.W. 17, 82 Neb. 825. 

88. Idaho.—Craft v. Balderston, 78 
P.2d 122, 58 Idaho 650. 

89. W.Va.—W est Virg-inia State 

Ass'll T. Public Health 


Council of West "Virginia, 23 S.E. 
2d 609. 125 W.Va. 152. 

90. Cal.—Orwitz v. Board of Den¬ 
tal Examiners, 132 P.2d 272, 55 
Cal.App,2d 888. 

91. Cal.—Cooper v. State Bd. of 
Medical Examiners of Dept, of 
Professional and Vocational Stand¬ 
ards of Cal., 217 P.2d 630. 

92. Cal.—Webster v. Board of Den¬ 
tal Examiners of California, 110 
P.2d 992, 17 Cal.2d 634. 

Sufficiency of showing of grounds 
Where the finding of the board 
of dental examiners, either by a re¬ 
statement of the charge made or by 
reference to the language of the ac¬ 
cusation, sufilciently points out the 
specific ground on which it has de¬ 
termined that a cause for suspen¬ 
sion or revocation of a license ex¬ 
ists, an order so based cannot be 
said to be void, however much the 
reviewing court might prefer a more 
detailed statement of the grounds 
for the order.—^Webster v. Board of 
Dental Examiners of California, su¬ 
pra. 


93. Ariz.—^Davis v. Arizona State 
Dental Board, 112 P.2d 877, 57 
Ariz. 255. 

Cal.—^Parker v. Board of Dental Ex¬ 
aminers of State of California, 14 
P.2d 67, 216 Cal. 285. 

94. Cal.—^Puller v. Board of Medi¬ 
cal Examiners, 59 P.2d 171, 14 Cal. 
App.2d 734. 

95. Record showing no notice 
Where record of proceeding for 

revocation of dentist’s license creat¬ 
ed presumption that statutory notice 
was given, but record contained no 
notice, circumstances warranted re- 
mandment of proceeding to enable 
board to supply notice, rather than 
dismissal of proceeding-—^Board of 
Dental Examiners v. Hedrick, 179 S. 
E. 809, 116 W.Va. 222. 

96. Cal.—Cooper v. State Board of 
Medical Examiners of Dept, of 
Professional and Vocational Stand¬ 
ards of Cal., 217 P.2d 630. 

97. Pla.—State ex rel. Munch v. 
Davis, 196 So. 491, 143 Pla. 236. 
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court on certiorari will limit its inquiry to whether the 
board exceeded its jurisdiction or abused its discretion. 

Certiorari, or a statutory substitute therefor 
known as a “writ of review/* is generally a proper 
remedy to obtain a review of an order of a board 
revoking or suspending a license to practice medi¬ 
cine, dentistry, naturopathy, or chiropractics, etc. 
and this is true even where an appeal is provided 
for by statute, where such appeal is not an adequate 
and complete remedy,^® but not, it is held in some 
jurisdictions, where the remedy by appeal is ade¬ 
quate.^ The powers of the court are limited on 
certiorari or writ of review,^ and with the excep¬ 
tion of such additional questions, if any, as are 


contemplated by a statute governing the remedy,^ 
the only question open for review is whether the 
board exceeded its jurisdiction.^ Although the or¬ 
der must be set aside where it is clearly apparent 
that it is based on a mistake of law,5 mere errors 
or irregularities in the proceedings are not reviewa- 
ble on certiorari,6 nor are the merits of the deci¬ 
sion open to review;*^ and the court will consider 
the evidence for, and only for, the purpose of as¬ 
certaining whether the board exceeded its juris- 
diction® or abused its discretion^ by acting in an ar¬ 
bitrary, unreasonable, or oppressive manner.i^l The 
board’s findings on competent evidence are con¬ 
clusive and the court may not pass on the 


98. Ariz.—Batty v. Arizona State 
Dental Board, 112 P.2d 870, 57 
Ariz. 239—Davis v. Arizona State 
Dental Board, 112 P.2d 877, 67 
Ariz. 255. 

Fla.—State ex rel. Tullidge v. Dris- 
kell, 158 So. 277, 117 Fla. 717— 
State V. Simmons, 140 So. 187, 104 
Fla. 487. 

Ill.—Ramsay v. Shelton, 160 N.E. 
769, 329 Ill. 432. 

Hl California 

<1) A number of early cases held 
that certiorari was a proper remedy 
to obtain a review of an order of a 
medical, dental, or similar board re¬ 
voking the license of a practitioner, 
since such a board was exercising a 
quasi-judicial function.—Bold v. 
Board of Medical Examiners, 23 P.2d 
826, 133 Cal.App. 23—Jameson v. 

State Board of Dental Examiners, 5 
P.2d 47, 118 CaLApp. 105—48 C.J. p 
1104 note 55. 

(2) This was held to he so where 
a statute providing for an appeal 
was held unconstitutional.—Grisso 
V- Board of Medical Examiners, 242 
P. 912, 75 Cal.App. 385—Millsap v. 
Alderson, 219 P. 469, 63 OaLApp. 518. 

(3) More recently, however, it has 

been held that certiorari is not a 
proper remedy in such cases, since 
the boards cannot exercise judicial 
power, no such power having been 
conferred on them by the constitu¬ 
tion, and the legislature being with¬ 
out authority to confer judicial 
functions on an administrative 
board.—^Whitten v. California State 
Board of Optometry, 65 P.2d 1296, 
8 Cal.2d 444—Sparks v. Board of 
Dental Examiners of California, 77 
P.2d 233, 25 Cal.App.2d 341—Jacobs 
V. Board of Dental Examiners, 75 P. 
2d 96, 24 Cal.App.2d 359—MacCrack- 
en V. Board of Medical Examiners, 
74 P.2d 289, 24 Cal.App. 2d 68— 

O’Donnell v. Board of Medical Ex¬ 
aminers of California, 70 P.2d 246, 
22 CaLApp. 2d 80—Hartman v. Board 
of Chiropractic Examiners, 66 P.2d 
705, 20 CaLApp.2d 76. 


99. Okl.—Oliver v. State, 251 P. 
31, 122 Okl. 66. 

1. Mass.—Flynn v. Board of Regis¬ 
tration in Optometry, 67 N.E.2d 
846, 320 Mass. 29, 166 A.L.R. 571. 

R.I.—Knoop V. State Board of 
Health, 102 A. 609, 40 R.I. 561. 
Appeal from order of board see in¬ 
fra subdivision g (3) of this sec¬ 
tion. 

2. Cal.—Grisso v. Board of Medical 
Examiners, 242 P. 912, 75 Cal.App. 
385. 

3. N.J.—Schwartz v. State Board 
of Registration and Examination 
in Dentistry, 15 A.2d 322, 125 K.J. 
Law 330. 

48 C.J, p 1105 note 60. 

4. Cal.—Rinaldo v. Board of Med- j 
ical Examiners of State of Cali¬ 
fornia, 42 P.2d 724, 5 Cal.App.^d 
345, 

Minn.—^In re Walker’s License, 300 
N.W. 800, 210. Minn. 337—State 

ex rel. Colberg v. Jensen, 286 N.W. 
305, 205 Minn. 410. 

48 C.J. p 1105 note 61. 

Suficiency of accusation 

Sufficiency of accusation against 
dentists in proceeding for suspen¬ 
sion of licenses may be properly 
tested by certiorari to board.—Bar¬ 
ron V. Board of Dental Examiners 
of California, 293 P. 144, 109 Cal. 
App. 382. 

Prejudice 

Prejudice of members of the board 
against accused does not constitute 
ground for granting certiorari.— 
Winning v. Board of Dental Exam¬ 
iners, 300 P. 866, 144 Cal.App. 658. 

5. HI.—Schireson v. Walsh, 187 N. 
E. 921, 354 III. 40. 

Minn.—In re Walker’s License, 300 
N.W. 800, 210 Minn. 337—State ex 
rel. Colberg v. Jensen, 286 N.W. 
305, 205 Minn. 410. 

6. Ariz.—^Du Vail v. Board of Med¬ 
ical Examiners of Arizona, 66 P.2d 
1026, 49 Ariz. 329. 

7* Cal.—Rinaldo v. Board of Med¬ 
ical Exahiiners of State of Cali¬ 
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fornia, 42 P.2d 724, 5 Cal.App.2d 
345. 

48 C.J. P 1105 note 62. 

8. Cal.-—Jameson v. State Board of 
Dental Examiners, 5 P.2d 47, 118 
Cal.App. 105. 

Colo.—State Board of Dental Exam¬ 
iners V. Savelle, 8 P.2d 693, 90 

Colo. 177, 82 A.L.R. 1176, followed 
in State Board of Dental Exam¬ 
iners V. Heitler, 8 P.2d 698, 90 

Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 
53 S.Ct. 5, 287 U.S. 662, 77 L.Ed. 
496. 

48 C.J. p 1105 note 63. 

9. Colo.—Sapero v. State Board of 

Medical Examiners, 11 P.2d 555, 
90 Colo. 568—State Board of Den¬ 
tal Examiners v. Savelle, 8 P.2d 
693, 90 Colo. 177, 82 A.L.R. 1176, 
followed in State Board of Dental 
Examiners v. Heitler, 8 P.2d 698, 
98 Colo. 191, and appeal dismissed 
Savelle v. State Board of Dental 
Examiners of State of Colorado, 
53 S.Ct. 5, 287 U.S. 562, 77 L.Ed. 
496—Dilliard v. State Bd. of Med¬ 
ical Examiners, 196 P. 866, 69 

Colo. 575. 

Knowledge and skill of board 

The district court cannot deter¬ 
mine whether state medical board 
regularly pursued its authority or 
abused its discretion on certiorari 
to review its order revoking physi¬ 
cian's license for malpractice in giv¬ 
ing morphine prescriptions to pa¬ 
tients, in absence of expert testi¬ 
mony as to limits within which phy¬ 
sician, exercising ordinary care and 
skill, may prescribe such drug in 
i good faith, and cannot assume that 
board members, applying their own 
knowledge and skill as experts, cor¬ 
rectly fixed such limits.—^McKay v. 
State Board of Medical Examiners, 
86 P,2d 232, 103 Colo. 305. 

10. Minn.—In re Walker’s License, 
300 N.W. 800, 210 Minn. 337—State 
ex rel, Colberg v. Jensen, 286 N.W. 
305, 205 Minn. 410. 

11. Mich.—^Hanson v. Michigan State 
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weight of the evidence as long as there was suf¬ 
ficient testimony which, if believed by a reason¬ 
able man, would give the board jurisdiction to 
act,i2 but the board’s order of revocation will be 
reversed on certiorari where there is no competent 
evidence to support it.i3 

A court’s statutory power to retry charges in 
reviewing license annulment proceedings has been 
held not to be within the purview of a common-law 
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writ of certiorari but a review of the whole pro¬ 
ceeding and a trial de novo on certiorari may be 
expressly provided for by statute,^^ or the court 
may be authorized to examine the entire record and 
pass on questions of law and fact properly raised.^® 
Such a statute must be strictly construed as in dero¬ 
gation of, or supplementary to, the powers exer¬ 
cised pursuant to the granting of the common-law 
writ.l'^ Generally speaking, a statutory certiorari 
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Board of Registration in Medicine, 
236 N.W. 225, 253 Mich. 601, cer¬ 
tiorari denied 52 S.Ct. 19, 284 U.S. 
637, 76 L..Ed. 542. 

12. Ariz.—Davis v. Arizona State 
Dental Board, 112 P.2d 877, 57 
Ariz. 255. 

Cal.—Fuller v. Board of Medical Ex¬ 
aminers, 59 P.2d 171, 14 Cal.App. 
2d 734—Rinaldo v. Board of Med¬ 
ical Examiners of State of Cali¬ 
fornia, 42 P.2d 724, 5 Cal.App.2d 
345—Bold v. Board of Medical Ex¬ 
aminers, 26 P.2d 707, 135 Cal.App. 
29—^Winning v. Board of Dental 
Examiners, 300 P. 866, 114 Cal. 
App. 658. 

Minn.—State ex rel. Colberg v, Jen¬ 
sen, 286 N.W. 305, 205 Minn. 410. 
Conflicting testimony 

In reviewing order which revoked 
physician’s license on ground one of 
his employees prescribed and admin¬ 
istered treatments in violation of 
medical practice act, conflicts in tes¬ 
timony between employee and pa¬ 
tient as to nature of treatments giv¬ 
en will be resolved in favor of tes¬ 
timony of patient who received 
treatment.—^Barrett v. Board of Os¬ 
teopathic Examiners of California, 
40 P.2d 923, 4 Cal.App.2d 135. 

13. Colo.—McKay v. State Board of 
Medical Examiners, 86 P.2d 232, 
103 Colo. 305. 

14. Pla.—State ex rel. Landis v. 
Simmons, 140 So. 187, 104 Pla. 487. 

15. Pla.—State ex rel. Tullidge v. 
Driskell, 158 So. 277. 117 Fla. 717 
—State ex rel. Landis v. Simmons, 
140 So. 187, 104 Fla. 487. 

Choice of remedy 

The circuit court will not be held 
In error for reviewing order of state 
board of medical examiners revok¬ 
ing physician’s license on either cer¬ 
tiorari or trial de novo, if fair in¬ 
vestigation or trial may be had by 
pursuing either remedy.—State ex 
rel. De Gaetani v. Driskell, 190 So. 
461, 139 Fla. 49. 

16. Ill.—^Dubin v. Department of 
Registration and Education, 43 N. 
E.2d 554, 380 Ill. 67. 

Hot trial de novo 

Under statute authorizing certio¬ 
rari proceeding to review order re¬ 
voking license to practice dentistry, 


it was not the purpose of the legis¬ 
lature to submit to the supreme 
court on appeal as a trial de novo 
on the record all questions contained 
in a hearing for the revocation of 
a dental license.—^Dubin v. Depart¬ 
ment of Registration and Education, 
supra. 

Manner of presenting questions 

In statutory certiorari proceeding 
to review order revoking license to 
practice dentistry, the review by 
court is limited to question raised 
by motion for rehearing pointing out 
to department of registration and 
education specific ground for which 
recommendation of examining com¬ 
mittee should be set aside.—Dubin 
v. Department of Registration and 
Education, supra. 

Evidence 

Under statute, the nature of the 
hearing may permit matters to ap¬ 
pear in testimony which would be 
questionable as evidence.—Dubin v. 
Department of Registration and 
Education, supra. 

Judgment as affected by manner in 
which issues raised 

In statutory certiorari proceeding 
to review order revoking license to 
practice dentistry if an issue is not 
presented in manner authorized by 
statute the judgment would be ir¬ 
regular; the trial judge must indi¬ 
cate in his judgment some one or 
more of the reasons pointed out in 
the motion for rehearing as the 
basis for the quashing of writ or the 
return; the judgment must show 
that the court had jurisdiction, by 
finding it was based on some point 
set out in motion for rehearing after 
examining committee made recom¬ 
mendation to the department, wheth¬ 
er of law or fact or both; and a 
judgment ordering return of writ of 
certiorari quashed but not indicat¬ 
ing ground upon which court en¬ 
tered its judgment was insufficient 
and required reversal and remand- 
ment for entry of proper judgment. 
—^Dubin V. Department of Registra¬ 
tion and Education, supra. 

In Hew Jersey 

The former supreme court was 
authorized to reverse or affirm in 
whole or in part the finding or de¬ 
termination of the board or pro¬ 
nounce such judgment on the evi¬ 
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dence as w-as warranted; former su¬ 
preme court, under statute, could 
review the evidence, make new find¬ 
ings thereon, and pronounce judg¬ 
ment on certiorari to review action 
of state board of registration and 
examination in dentistry suspending 
a licensed dentist.—Taber v. State 
Board of Registration and Examina¬ 
tion in Dentistry of IST. J., 63 A.2d 
535, 1 I<r.J. 343, appeal dismissed 69 
S.Ct. 1172, 337 U.S. 922, 93 L.Ed. 
1730—Taber v. State Board of Reg¬ 
istration & Examination in Den¬ 
tistry, 59 A.2d 231, 137 N.J.Law 161 
—Schwartz v. State Board of Regis¬ 
tration and Examination in Den¬ 
tistry, 15 A.2d 322. 125 N.J.Law 330. 

17. Fla.—State ex rel. Landis v. 

Simmons, 140 So. 187, 104 Fla. 487. 
Veime 

Venue of writ of certiorari to re¬ 
view proceedings before state board 
of medical examiners to annul phy¬ 
sician’s license in circuit court of 
county in which license is recorded 
is jurisdictional, and circuit court of 
county, in which state board of med¬ 
ical examiners held hearing result¬ 
ing in revocation of physician’s li¬ 
cense recorded in another county, 
had nq authority to issue writ of 
certiorari requiring certification of 
record to it, only circuit court of 
latter county having power to re¬ 
view proceedings.—State ex rel. 
Landis v. Simmons, supra. 

Waiver of proper venue 

Venue of certiorari proceeding to 
review annulment of physician's li¬ 
cense by state board of medical ex¬ 
aminers cannot be waived by physi¬ 
cian alone and review had before 
•any circuit judge of his choice, with¬ 
out board’s consent or court order 
changing venue for cause shown.— 
State ex rel. Landis v. (Simmons, su¬ 
pra. 

Waiver of objection as to venue 

State board of medical examiners, 
insisting before circuit court issu¬ 
ing writ of certiorari to review pro¬ 
ceedings to annul physician's li¬ 
cense, that it had no jurisdiction, 
did not waive objection by obeying 
writ and filing no formal motion or 
plea for return thereof to circuit 
court of county in which license was 
recorded.—State ex rel. Landis v. 
Simmons, supra. 
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proceeding to review an order of revocation may¬ 
be exercised only to the extent and in the manner 
specified by statute.^^ Where such a proceeding is 
one not authorized at common law, the procedure 
provided by statute is exclusive and strict compli¬ 
ance therewith is required.19 

Time of application. The fact that an applica¬ 
tion for certiorari is made after the expiration of 
the statutory period following revocation is imma¬ 
terial where the determination sought to be re¬ 
viewed was made without jurisdiction and has not 
been carried into effect, and the delay has resulted 
in no detriment.^^ 

Parties. On a petition for a writ of review, as 
a substitute for certiorari, the board which made 
the order complained of, rather than the individual 
members thereof, is the proper partyjl 


(3) Appeal 

Under some statutes, where a physician's, dentist’s, 
or simifar iicense has been revoked, an appeal may be 
taken or a petition for review may be filed; in some ju¬ 
risdictions the appellant is entitled to a trial de novo, 
but in others the review does not consist of a trial de 
novo and the court merely reviews the proceedings be¬ 
fore the board to determine whether they were legal and 
whether there is substantial evidence to support the deci¬ 
sion. 

Under the statutes in some jurisdictions, where 
a license of a physician, dentist, etc., has been re¬ 
voked by a board, an appeal may be taken to,22 
or petition to review may be filed in,23 a designat¬ 
ed court.24 The failure of a statute providing 
for such an appeal to prescribe rules of practice 
and procedure does not render the right to appeal 
nugatory,25 but imposes on the court designated the 
duty to consider such an appeal when it is prop¬ 
erly and promptly presented.26 In a particular 


18. Ill.—^Dubin v. Department of 
Registration and Education, 43 N. I 
B.2d 554, 380 Ill. 57. 

19- Ill.—^Dubin v. Department of 
Registration and Education, su¬ 
pra. 

20. Mo.—State ex rel. BaepXer v. 
State Board of Health of Missouri, 
52 S.W.2d 743, 330 Mo. 1200—State 
V. Landwehr, 32 iS.W.2d 83. 

21. Cal.—Sparks v. Pryor, 22 P.2d 
233, 131 CaLApp. 743. 

22. Cal.—Laisne v. State Board of 
Optometry, 123 P.2d 457, 19 Cal. 
2d 831. 

R.I.—^Knoop V. State Board of 
Health, 102 A. 609, 40 R.I. 561. 
Under general statute 

Where a dentist’s license is re¬ 
voked, general statute providing 
that the final order made by any 
tribunal, board, or officer exercising 
judicial functions may be reversed, 
vacated, or modified by the district 
court, and other statutes sufficiently 
provide for an appeal by the dentist. 
—Bohl V. Teall, 139 P.2d 418, 157 
Kan. 239. 

Manner of presenting cause for re¬ 
view 

Where party appealing from deci¬ 
sion of board of medical examiners 
promptly presented a complete rec¬ 
ord of pleadings, evidence, and pro¬ 
ceedings before board, together with 
written reguest for review setting 
out specific errors complained of, 
such procedure sufficiently presented 
cause for general review by supreme 
court, notwithstanding original com¬ 
plaint filed therein was styled a pe¬ 
tition for writ of certiorari.—^Davis 
V. State Board of Medical Examin¬ 
ers. 74 P.2d 610, 181 Okl. 385. 

23. Cal.—h i 11 e n v. California 
State Board of Optometry, 66 P. 
2d 1296, 8 Cal.2d 844. 

Mass.—Ott V. Board of Registration 


in Medicine, 177 M.E. 642, 276 

Mass. 566. 

Applicability of statute 
Statute authorizing supreme judi¬ 
cial court to revise or reverse deci¬ 
sions of boards of registration sus¬ 
pending or revoking a certificate, 
registration, etc., must be read in 
connection with section of same 
chapter authorizing boards of regis¬ 
tration to suspend or revoke certifi¬ 
cates, registrations, etc., and as thus 
construed, it applies to board of reg¬ 
istration in optometry, notwith¬ 
standing failure to include such 
board among those enumerated in: 
title, and even though another stat¬ 
ute deals with suspension and revo¬ 
cation of certificates of registration 
in optometry.—^Flynn v. Board of 
Registration in Optometry, 67 N.E. 
2d 846, 320 Mass. 29. 166 A.L.R. 571. 
Remedy as not conclusive 

The statutory remedy for review 
of action of the board of medical 
examiners in revoking a license to 
practice medicine on ground that it 
was procured by fraud is not ex¬ 
clusive.—State ex rel. Estep v. Rich¬ 
ardson, 3 So.2d 612, 148 Fla. 48. 

24. Wash.—State v. Maybury, 272 
P. 720, 150 WTash, 217. 

W.Va.—Mingo County Medical Soc. 
V. Simon, 20 .S.E.2d 807, 124 W.Va. 
493. 

48 C.J. p 1105 note 71. 

^Turisdictian of court 

(1> Department of registration, 
for purpose of appeal from decision 
revoking license of physician and 
surgeon, is tribunal inferior to dis¬ 
trict court, and therefore latter 
court has appellate jurisdiction.— 
Baker v. Department of Registra¬ 
tion, 3 P.2d 1082, 78 Utah 424. 

(2) Appeal from order of depart¬ 
ment of registration revoking li¬ 
cense of physician and surgeon must 
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be first taken to district court; it 
may not be taken directly to the 
supreme court.—^Harrison v. Cragun, 
3 P.2d 1092, 78 Utah 445. 

Venue 

(1) Appeal from order of director 
of department of registration re¬ 
voking license of physician and sur¬ 
geon should, until otherwise pro¬ 
vided, be to district court of county 
of defendant's residence or county 
wherein act of unprofessional con¬ 
duct charged was committed.—^Baker 
V. Department of Registration, 3 P. 
2d 1082, 78 Utah 424. 

(2) However, a district court has 
jurisdiction of appeal from decision 
of department of registration revok¬ 
ing physician’s license to practice 
medicine, transferred to court on 
stipulation of both parties by order 
of district court in wrong county to 
which physician had appealed with¬ 
in statutory period.—Cragun v. Sec¬ 
ond Dist. Court in and for Weber 
County, 30 P.2d 205, 83 Utah 456. 
Appeal to wrong court 

The statute providing for an ap¬ 
peal to the superior court, from a 
decision of the director of the de¬ 
partment of health, applies only to 
the practice of chiropractic and phy¬ 
siotherapy, and appeals from such 
director's decisions regarding the 
practice of osteopathy must be made 
to the supreme court, hence petition¬ 
er’s appeal to the superior court 
I from the director’s decision revok¬ 
ing his license to practice osteo¬ 
pathy was properly dismissed.— 
Canzano v. McLaughlin, 26 A.2d 360, 

I 68 R.I. 22. 

25. Mont.—State v. First Judicial 

Dist. Ct, 34 P. 298, 13 Mont. 370. 

Okl.—^Davis v. State Board of Medi¬ 
cal Examiners, 74 P.2d 610, 181 

Okl. 38-5. 

26. Okl.—^Davis v. State Board of 

Medical Examiners, supra. 
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instance, however, such failure may make the rem¬ 
edy by appeal inadequate and incomplete^? so as 
to authorize resort to certiorari under the rules 
discussed supra subdivision g (2) of this section. 
The right of appeal, eo nomine, from the decision 
of the board is not essential to due process.28 
Where, after hearing on the charges and before 
the making of the order of revocation, appellant 
surrenders his license, his appeal from the order of 
revocation will be dismissed as moot.^^ Where the 
statute providing for an appeal is silent as to the 
procedure to be followed, the procedure and prac¬ 
tice prescribed by law for appeals in particular 
judicial proceedings of a similar character may be 
adopted.30 

Pleadings or written charges. When not provid¬ 
ed for by statute, the filing of a petition by appel¬ 
lant cannot be required,and likewise, where no 
provision therefor is made by statute, an answer 
filed by the board is nugatory.^^ Where a statute 
provides that the board shall prefer written charg¬ 
es on appeal, but specifies no time for doing so, 
the court may properly refuse to dismiss written 
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charges because they were not preferred at the 
first term of court after the appeal was entered.33 

Parties. In the absence of a provision to the 
contrary, a party who filed the petition for revoca¬ 
tion with the board is not a party to proceedings on 
appeal from the order of revocation.^^ 

Scope of review; evidence and trial. Under the 
construction placed on the statutes of some jurisdic¬ 
tions the licensee is entitled to a trial de novo on 
appeal.35 On such an appeal, the court should de¬ 
termine whether the findings of the board or de¬ 
partment were contrary to the clear preponderance 
of the evidence rather than whether there was any 
substantial evidence to support the findings.36 The 
ordinary rules of evidence are applied in deter¬ 
mining the admissibility of evidence on a trial de 
novo on appeal.^? Where the issues raised in¬ 
volve the entire proceedings had before the depart¬ 
ment, the entire record of such proceedings is ad- 

missible.SS 

In other jurisdictions, however, appellant is not 
entitled to a trial de novo.39 The court may re- 


Proper method of presentation 
In the absence of any statute or 
rules prescribing the exact proce¬ 
dure, any method is sufficient which 
promptly presents to the court a 
complete record of the pleadings, 
evidence, and proceedings before the 
board, together with a written re- 
^Luest for review setting out the 
specific errors complained of.—^Davis 
V. State Board of Medical Examin¬ 
ers, supra. 

27. Okl.—Oliver v. State, 251 P. 31, 
122 Okl. 66. 

28- Fla.—^Williams v. Whitman, 156 
So. 705, 116 Fla. 196, 95 A.L,.R. 
1416. 

29. Ind.—Bast v. Carr, 1 N.E.2d 
1004, 210 Ind. 542. 

30. Utah.—Baker v. Department of 
Registration, 3 P.2d 1082, 78 Utah 
424. 

31. Ohio.—Seitz v. Ohio State Med¬ 
ical Board, 167 N.E. 304, 24 Ohio 
App. 154. 

32. R.I.—State Board of Health v. 
Roy. 48 A. 802, 22 R.I. 538. 

33. Ga.—^Lewis v. iState Bd. of Med¬ 
ical Examiners, 99 S-B. 147, 23 Ga. 
App. 647. 

34. Ind.—Board of Medical Regis¬ 
tration and Examination of Ind. 
V. Kaadt, 76 N.E.2d 669, 225 Ind. 
625. 

35. Ga.—Smith v. State Board of 
Medical Examiners, 167 S.E. 769, 
46 Ga.App. 456. 

Mich.—Michigan State Board of 
Dentistry v. Shattuck, 246 N.W. 
153, 261 Mich. 375. 


R.I.—^Board of Examiners in Medi¬ 
cine V. Jacobson, 42 A.2d 887, 71 

R. I. 129—Knoop v. State Board of 
Health, 102 A, 609, 40 R.I. 561. 

Tenn.—Prosterman v. Tennessee 

State Board of Dental Examiners, 
73 S.W.2d 687, 168 Tenn. 16. 

Utah.—^Baker v. Department of Reg¬ 
istration, 3 P.2d 1082, 78 Utah 424. 
48 C.J. p 1105 note 78. 
notice of appeal as revoking order 
In absence of statutory provision 
to contrary, notice of appeal, served 
on appeal from revocation of physi¬ 
cian’s license to court where trial 
de novo is had, vacates order of rev¬ 
ocation without stay bond.—^Moor- 
meister v. Golding, 27 P.2d 447, 84 
Utah 324, reheard 35 P.2d 307, 84 
Utah 345. 

36. Utah.—Withers v. Golding, 111 
P.2d 550, 100 Utah 179. 

37. Ga.—^Hughes v. State Board of 
Medical Examiners, 142 S.E. 285, 
165 Ga. 892, appeal dismissed 49 

S. Ct. 36, 278 U.S. 562, 73 D.Ed. 607. 
48 iC.J. P 1105 note 83. 

SXitigating evidence 

On appeal to superior court from 
medical examiners’ judgment re¬ 
voking physician’s license because 
of conviction of crime involving 
moral turpitude, evidence mitigat¬ 
ing charge against defendant and 
tending to establish his innocence 
and good moral character held com¬ 
petent.—Smith V. (State Board of 
Medical Examiners, 167 S.E. 769, 46 
Ga.App. 456. 

ITecessity of showing grievance 
[ In dentist’s proceeding to review 
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action of department of registration 
revoking his license, it was incum¬ 
bent on dentist to introduce evi¬ 
dence of manner in which he was 
aggrieved.—Withers v. Golding, 111 
P.2d 550, 100 Utah 179. 

38. Utah.—^Withers v. Golding, su¬ 
pra. 

39. Ind.—State Board of Medical 
Registration and Examination v. 
Scherer, 46 H.E.2d 602, 221 Ind. 
92. 

W.Va.—^Mingo County Medical Soc. 
V. Simon, 20 S.E.2d 807, 124 W.Va. 
493. 

48 C-J. p 1105 note 79. 

Hearing as trial not de novo 

The hearing before the circuit 
court on appeal from order of the 
medical board revoking a license 
was not de novo in sense that the 
court heard and determined on its 
merits the cause that was heard by 
the board, but the hearing before 
the court was a trial, as distin¬ 
guished from an appeal the right to 
which was not derived from statute 
but through and under the constitu¬ 
tion.—^Board of Medical Registra¬ 
tion and Examination v, Moore, 70 
K.E.2d 354, 224 Ind. 621. 

Bower to grant ‘^equity” relief 
Under statute authorizing court, 
on appeal from action of state med¬ 
ical examining board on charges 
against medical practitioner, to 
grant such relief as to “equity” may 
appertain, the quoted word means 
that which is right or just and does 
not refer to the established system 
of equitable jurisprudence, and court 
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view the proceeding’s before the board only to de¬ 
termine whether they were legal, ^0 or, as otherwise 
stated, whether the board conformed to the stat¬ 
utory procedural methods, and whether its decision 
is supported by substantial evidence^t or was based 
on a substantial factual foundation.The court 
may not review for error^3 other than errors of 
law.^4 In determining whether the decision of the 
board rested on a substantial factual foundation, 
the court will examine, but not weigh, the evi- 
dence.'^S The court is not given a revisory juris¬ 


diction in the matter,and cannot substitute its 
judgment for that of the board.^'^ The credibility 
of the witnesses before the board will not be passed 
on by the court, that being a matter for the board 
nor will the court consider matters outside the scope 
of the charges on which the order of revocation 
was based.'^s The decision of the board should 
not be disturbed where the board properly exer¬ 
cised its jurisdiction and its decision was not unrea¬ 
sonable, arbitrary, oppressive or illegal,clearly 


on appeal could not determine de 
novo whether certificate of registra¬ 
tion granted to physician and sur¬ 
geon should be revoked,—Jafte v. 
State Dept, of Health, 64 A.2d 330, 
135 Conn, 339. 

Right to continuance for surprise 
On appeal from action of state 
department of health in revoking 
practitioner's certificate of registra¬ 
tion to practice medicine and sur¬ 
gery, in accordance with recom¬ 
mendation of state medical examin¬ 
ing board made after a hearing on 
charges against practitioner, prac¬ 
titioner's relief for undue surprise, 
when recommendation of board con¬ 
taining statement as to grounds of 
its recommendation was introduced 
into evidence, was to ask for a con¬ 
tinuance.—JaJEfe V. State Dept, of 
Health, supra. 

XZL Ohio 

(1) The highest court has held 
that appellant is not entitled to a 
trial de novo.—Farrand v. State 
Medical Board, 85 N.E.2d 113, 151 
Ohio St. 222. 

<2) An earlier decision by an in¬ 
termediate court was to the con¬ 
trary.—Parrand v. State Medical 
Board, Ohio App., 68 N.B.2d 336. 

<3) Under a former statutory defi¬ 
nition of ^'appeal" it was also held 
that appellant was entitled to a trial 
de novo.—State Medical Board of 
Ohio V. Quilter, Ohio App., 32 N.E. 
2d 356. 

40. Conn.—JafCe v. State Dept, of 
Health, €4 A.2d 330, 135 Conn. 
339. 

41. Ind.—^Board of Medical Regis¬ 
tration and Examination v. Moore, 
70 N.E.2d 354, 224 Ind. 621—State 
Board of Medical Registration and 
Examination v. Scherer, 48 N.E.2d 
602, 221 Ind. 92. 

Nev.—In re Reno, 64 P.2d 1036, 67 
Nev. 314. 

Pa.—State Board of Medical Educa¬ 
tion and Licensure v. Schireson, 
Com.PL, 59 Dauph.Co. 140. 

Test of sufficiency of evidence 

In proceeding to review a deter¬ 
mination of the board of regents 
suspending a license to practice 
medicine, question was not whether 


record would convince one of the 
facts found by the board, but wheth¬ 
er a reasonable ma-n might so find. 
—Tompkins v. Board of Regents of 
University of State of N. Y., 87 N. 
E.2d 517, 299 N.Y. 469. 

bindings of the board are subject 
to review.—In re Reno, 64 P.2d 1036, 
57 Nev. 314. 

Svideuce sufficient to require af¬ 
firmance 

N.Y.—^Application of Levitt, 66 N^Y. 
S.2d 254, 269 App.Div. 889, appeal 
denied 57 N.Y.S.2d 655, 269 App. 
Div. 912—^In re Herschman, 56 N, 
Y.S.2d 241, 269 App.Div. 891— 

Weiss V. Board of Regents of Uni¬ 
versity of State of N. Y., 52 N.Y.S. 
2d 233, 268 App.Div. 1011—Appli¬ 
cation of Kasha, 36 N.T.S.2d 19, 
264 App.Div. 925, affirmed Kasha 
V. Board of Regents of University 
of State of N. Y., 48 N.E.2d 712, 
290 N.Y. 630. 

42. Ind.—^Board of Medical Regis¬ 
tration and Examination of Ind. 
V. Kaadt, 76 N.E.2d 669, 225 Ind. 
625—Board of Medical Registra¬ 
tion and Examination v. Moore, 70 
N.B.2d 354, 224 Ind. 621. 

43. Ind.—^Board of Medical Regis¬ 
tration and Examination v. Moore, 
supra. 

44. N.Y.—Tompkins v. Board of 
Regents of University of State of 
N, Y., 87 N.E.2d 517, 299 N.Y. 469. 

45. Ind.—^Board of Medical Regis¬ 
tration and Examination of Ind. 
V. Kaadt, 76 N.B.2d 669, 225 Ind. 
625—Board of Medical Registra¬ 
tion and Examination v. Moore, 70 
N.E.2d 354, 224 Ind. 621—State 
Board of Medical Registration and 
Examination v, Scherer, 46 N.E. 
2d 602, 221 Ind. 92. 

Pa.—State Board of Medical Educa¬ 
tion and Licensure v. Schireson, 
Com.Pl., 59 Dauph.Co. 140. 

46. Ohio.—Parrand v. State Medical 
Board, 85 N.E.2d 113, 151 Ohio St. 
222 . 

Authority ‘*to revise*' as authority 
“to review** 

Words *‘to revise," used in con¬ 
nection with power of supreme judi¬ 
cial court to revise and reverse de¬ 
cision of board of registration in 
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medicine canceling registration of 
physician, means in substance, the 
same as "to review."—Ott v. Board 
of Registration in Medicine, 177 N. 
E. 542, 276 Mass. 566. 

47. U.S.—^Brinkley v. Hassig, C.C.A. 
Kan., 83 F.2d $51. 

Kan.—State Board of Dental Exam¬ 
iners V. Bohl, 174 P.2d 998, 162 
Kan. 156. 

N.Y.—^Application of Grossmann, 10 
N.Y.S.2d 696, 256 App.Div. 1029. 
Ohio.—Farrand v. State Medical Bd., 
85 N.E.2d 113, 151 Ohio St. 222. 

48. Conn.—JafEe v. State Dept, of 
Health, 64 A.2d 330, 135 Conn. 339. 

Mass.—Ott V. Board of Registration 
in Medicine. 177 N.E. 642, 276 

Mass. 566—Dugdale v. Board of 
Registration In Medicine, 169 N.E. 
547, 270 Mass. 65. 

Weight given finding on conflicting 
ev.uouoe 

A finding by the public health 
council, on conflicting evidence, that 
a physician is guilty of malpractice, 
as a basis for revocation of his li¬ 
cense to practice medicine, is enti¬ 
tled to peculiar weight.—Mingo 
County Medical Soc. v. Simon, 20 S. 
B.2d 807, 124 W.Va. 493. 

49. N.Y.—Tompkins v. Board of 
Regents of University of State of 
N. Y.. 87 N.E.2d 517, 299 N.Y. 469. 

50. Kan.—State Board of Dental 
Examiners v. Bohl, 174 P.2d 998, 
162 Kan. 156. 

Mass.—Ott V. Board of Registration 
in Medicine, 177 N.E. 542, 276 

Mass. 566. 

N.Y.—^Friedel v. Board of Regents 
of University of N. Y., 73 N.E.2d 
545, 296 N.Y. 347, motion granted 
74 N.E.2d 557, 297 N.Y. 585—New¬ 
man V, Regents of University of 
State of N. Y., 61 N.Y.S.2d 841. 
270 App.Div. 964—^Application of 
Grossmann, 10 N.Y.S.2d 696, 256 
App.Div. 1029. 

W.Va.—^Huntington Dental Soc. of 
Huntington v. Winton, 40 S.B.2d 
769, 129 W.Va. 550—Mingo County 
Medical Soc. v. Simon, 20 S.E.2d 
807, 124 W.Va. 493. 

Biscxetiou held abused 
Mass.—Ott v. Board of Registration 
in Medicine, 177 N.E. 642, 276 
Mass. 566. 



70 C.J.S, 


PHYSICIANS AND SURGEONS 


§ 18 


wrong,51 or the result of a tnistake of law;52 and 
the decision will not be disturbed for harmless er- 
ror.53 The decision of the board should be ex¬ 
amined with every reasonable presumption in its 

favor.54 

Under some statutes appellant is nominally enti¬ 
tled to a trial de novo,55 but the court is not author¬ 
ized to try the case as an original proceeding and 
substitute its judgment for that of the board ;56 
the court’s power is limited to the determination of 
whether the board acted within its delegated au¬ 
thority,57 whether its order was supported by sub¬ 
stantial evidence,58 and whether it acted arbi¬ 
trarily or capriciously.59 

Some statutes are construed to entitle the li¬ 
censee to a trial of controverted issues before a 
jury;60 and, regardless of whether or not a jury 
trial is a matter of right, the court is not deprived 
of jurisdiction by allowing a jury trial with the 


consent of the parties.®^ 

Costs. In the absence of express statutory pro¬ 
vision, defendant is not entitled to recover costs 
on reversal.52 In a proper case, costs may be ad¬ 
judged against the practitioner where the order re¬ 
voking his license is modified to suspension until 
he complies with the board's rule.53 

(4) Further Review 

Under the constitutional and statutory provisions of 
various jurisdictions an appeal to a higher court may 
be taken in a proper case from a judgment on appeal from 
an order of revocation or suspension; and, generally 
speaking, the usual rules governing appeal and error 
will apply. 

Under various constitutional or statutory pro¬ 
visions of different jurisdictions an appeal to a 
higher court may be taken from a judgment on 
appeal from an order by a board revoking or sus¬ 
pending a license,54 and, according to other au- 


Discretion held not abused 
Conn.—Jaffe v. State Dept. of 
Health, 64 A.2d 320, 135 Conn. 339. 
61- Mass.—Giroux v. Board of Den¬ 
tal Examiners, 76 N.E.2d 758, 322 
Mass. 251—Dugrdale v. Board of 
Regristration in Medicine, 169 N.E. 
547, 270 Mass. 65. 

Nev.—In re Reno, 64 P.2d 1036, 67 
Nev. 314. 

W.Va.—Mingo County Medical Soc. 
V. Simon, 20 S.E.2d 807, 124 W.Va. 
493. 

Expert testimony 

On appeal of medical practitioner 
from action of state medical exam¬ 
ining board on charges against prac¬ 
titioner, if no expert testimony was 
offered before board, practitioner or 
board may produce expert testimony 
before court, and court will test the 
decision of the board in the light of 
the expert testimony.—^Jaffe v. State 
Dept, of Health, 64 A.2d 330, 135 
Conn. 339. 

Statement of grounds for board^s 
decision 

On appeal from action of state de¬ 
partment of health in revoking prac¬ 
titioner's certificate of registration 
to practice medicine and surgery, 
in accordance with recommendation 
of state medical examining board 
made after a hearing and charges 
against practitioner, recommenda¬ 
tion of board containing statement 
as to grrounds of its recommenda¬ 
tion was admissible to enable court 
to understand basis of action of 
board.—Jaffe v. iState Dept of 
Health, supra. 

52. N.Y.—^Priedel v. Board of Re¬ 
gents of University of N. T., 73 
N.E.2d 545, 296 N.Y. 347, motion 
granted 74 N.E.2d 657, 297 N.T. 
586. 

W.Va.—^Huntington Dental Soc. of 


Huntington v. Winton, 40 S.E.2d 
769. 129 W.Va. 550—Mingo County 
Medical Soc. v. Simon, 20 S.E.2d 
807, 124 W.Va. 493. 

53. N.Y.—^Day v. Board of Regents 
of University of New York, 42 N. 
Y.S.2d 803, 266 App.Div. 888. 

54. Mass.—Ott v. Board of Regis¬ 
tration in Medicine, 177 N.E. 542, 
276 Mass. 566. 

Notice 

Where record of proceeding for 
revocation of dentist’s license before 
board of dental examiners contained 
recital that hearing was had at time 
and place appointed In notice with¬ 
out stating to whom notice was giv¬ 
en, presumption existed that notice 
required by statute was given.— 
Board of Dental Examiners v. Hed¬ 
rick, 179 S.E. 809, 116 W.Va. 222. 

55. Tex.—^Tamez v. State Board of 
Dental Examiners, Oiv.App., 154 S. 
W.2d 976.' 

56. Tex.—Tamez v. State Board of 
Dental Examiners, supra. 

57. Tex.—Tamez v. State Board of 
Dental Examiners, supra. 

58. Tex.—Tamez v. State Board of 
Dental Examiners, supra- 

59. Tex.—Tamez v. State Board of 
Dental Examiners, supra. 

60. Mich.—^Michigan State Board of 
Dentistry v. Shattuck, 246 N.W. 
153, 261 Mich. 375. 

N.C.—State v. Gardner, 159 S.E, 8, 
201 N.C. 123. 

48'C.J. p 1105 note 80. 

4^uestion for court or jury 

On appeal to superior court from 
medical examiners’ judgment re¬ 
voking physician’s license, not¬ 
withstanding undisputed evidence 
showed physician had been convict¬ 
ed of crime involving moral turpi¬ 
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tude, whether physician’s license 
should be revoked was for jury.— 
Smith v. State Board of Medical 
Examiners, 167 S.E. 769, 46 Ga.App. 
456. 

Zustructious 

On appeal by physician from order 
revoking license, submitting issue 
whether he had been convicted for 
federal offense, instead of whether 
he was guilty of unprofessional 
conduct, was error.—State v. Gard¬ 
ner, 159 S.E. 8, 201 N.C. 123. 

61. Or.—State v. Dean, 262 P. 936, 
123 Or. 539. 

62. Or.—State v. Estes, 51 P. 77, 52 
P. 571, 55 P. 25, 34 Or. 196. 

48 C.J. p 1106 note 84. 

63. Ohio.—Farrand v. State Medical 
Board, App., 68 N.E.2d 336. 

64. Or.—State v. Estes, 51 P. 77, 
52 P. 571, 55 P. 25, 34 Or. 196. 

48 C.J. p 1106 note 85. 

Bill of excep'tious 

(1> An appeal to superior court 
from ruling of director of health 
revoking chiropractor’s license to 
practice would be treated in same 
way as a probate appeal and there¬ 
fore was before supreme court sole¬ 
ly on chiropractor’s exceptions as 
set forth in his bill of exceptions.— 
Round V. Manning, 33 A.2d 212, 69 
R.I. 354. 

(2) On appeal on questions of law 
from judgment of court of common 
pleas, the appellate court could not 
review the evidence where there was 
no bill of exceptions, or agreement 
respecting the evidnce.—^Farrand v. 
State Medical Board, Ohio App., 68 N. 
E.2d 336. 

Dismissal of appeal 
An appeal from judgment affirm¬ 
ing order of board of medical exam¬ 
iners revoking petitioner’s license te 
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thorities on the question, an appeal®^^ or writ of 
error®6 may be taken from a judgment in certio¬ 
rari proceedings. The appellate court may, in 
reviewing the decision appealed from, make such 
inferences as may reasonably be drawn from the 
facts established.®7 Qn further review of a court 
decision reviewing an order of the board, the 
usual rule prevails that the decision will not be 
reversed for harmless error;®® and the decision 
will be upheld where it is not erroneous.®^ The 
judgment will be reversed, however, for prejudicial 
error.In a proper case, on appeal from a judg¬ 
ment afErming the order of the board, the appel¬ 
late court may modify the judgment by reducing 
the penalty.'^i 

§ 19. Surrender and Restoration of License 
or Certificate 

A person seeking the restoration of a license to prac¬ 
tice medicine has no greater rights than a person seeking 
an original license, and where his license was revoked 
for misconduct he has the burden of proving by clear and 
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convincing proof that he has rehabilitated himself and 
is entitled to restoration of his license. 

A person seeking restoration of a license to 
practice medicine has no greater rights than a 
person seeking an original license,^2 and under 
some statutes a person who has had his license re¬ 
voked must commence anew by making an orig¬ 
inal application for a license.*^® Although under 
the statutes in some jurisdictions the board of medi¬ 
cal examiners does not have jurisdiction to rein¬ 
state a license,74 in others such a board is vested 
with authority to reinstate a license to practice 
medicine that was revoked for misconduct.75 It 
has been held that the board’s power is limited to 
the reinstatement of licenses that were lawfully ob¬ 
tained, and that it does not have power to reinstate 
a license that was revoked because obtained by 
fraud.7® In a proceeding before a board of medical 
examiners for restoration of a license the board 
is vested with discretion to determine the question 
presented,77 and the burden rests on the petitioner 
to prove that he has rehabilitated himself and is 
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practice medicine was required to 
be dismissed where order was 
sought to be annulled by writ of 
review, since such writ was not 
available to review order, and trial 
court was without Jurisdiction to 
make any order other than one de¬ 
nying writ.—MacCracken v. Board 
of Medical Examiners, 74 P.2d 289, 
24 Cal.App.2d 58. 

65. Mo.—State v. Clark, 9 S.W.2d 
635, 320 Mo. 1190. 

48 O-J. p 1106 note 86. 

66. Ill.—Carter v. Shelton, 158 N.E. 
126, 326 Ill. 500. 

48 C.J. p 1106 note 87. 

67- N.Y.—^Bell V. Board of Regents 
of University of State of N. Y., 
65 N.E.2d 184, 295 N.Y. 101, 163 
A.L.R. 900. motion denied 66 N.E. 
2d 590, 295 N.Y. 821. 

68. Cal,—-Stuck v. Board of Medi¬ 
cal Examiners of State, 211 P.2d 
389, 94 Cal.App.2d 751—Bold v. 

Board of Medical Examiners, 23 
P.2d 826, 133 Cal.App. 23. 

Fla.—State ex rel. De Gaetani v. 
Driskell, 190 So. 461, 139 Fla. 49. 
Bnlings In. the proceeding before 
the board, not harmful or prejudi¬ 
cial to the practitioner, do not 
furnish ground for reversing the 
judgment of a court aihrming the 
board’s order of revocation. 

U.S.—^Brinkley v. Hassig, C.C.A. 
Kan., 83 F.2d 351. 

Cal.—Tobinsky v. Board of Medical 
Examiners of State of California, 
121 P.2d 861, 49 €al.App.2d 591. 
Minn.—Minnesota State Board of 
Medical Examiners v. Schmidt, 292 
N.W. 255, 207 Minn. 526, 649, cer¬ 
tiorari denied Schmidt v. Minne-1 


sota State Board of Medical Ex¬ 
aminers, 61 S.Ct. 135, 311 U.S. 617, 
85 L-Ed. 392. 

69. Cal.—Rilcofe v. State Bd. of 
Medical Examiners of Dept, of 
Professional and Vocational Stand¬ 
ards, 203 P.2d 844, 90 Cal.App.2d 
603. 

Sufficiency of evidence 

If there was some evidence which 
would support the order of the 
board, the sufficiency of the evi¬ 
dence is not reviewable on appeal 
from a Judgment affirming the order. 
Cal.—Cuffleld v. Board of Dental 
Examiners of California, 55 P.2d 
522, 12 Cal.App.2d 446. 

Nev.—In re Reno, 64 P.2d 1036, 57 
Nev. 314. 

Sufficiency of findings 

The superior court’s fact findings 
in favor of state board of dental 
examiners and against dentist seek¬ 
ing peremptory writ of mandate to 
board after his suspension thereby 
for unprofessional conduct, charged 
in accusation before board, were 
sufficient to sustain Judgment deny¬ 
ing relief prayed, without resort to 
court’s alternative fact findings in 
language of accusation that peti¬ 
tioner advertised his professional 
superiority or performance of pro¬ 
fessional services in superior man¬ 
ner.—Barron v. Board of Dental Ex¬ 
aminers of -State of California, 113 
P.2d 247, 44 Cal.App.2d 790. 

70. Colo.—^McKay v. State Board of 
Medical Examiners, 86 P.2d 232, 
103 Colo. 305. 

71. Nev.—^In re Reno, 64 P.2d 1036, 
57 Nev. 314. 

72. Cal.—^Housman v. Board of Med¬ 
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ical Examiners, 190 P.2d 653, 84 
Cal.A'pp.2d 308, rehearing denied 
192 P.2d 45, 84 Cal.App.2d 308. 

73. Iowa.—State v. Otterholt, 15 N. 
■W',2d 529, 234 Iowa 1286—^Hanson 
V. State Board of Medical Exam¬ 
iners, 260 N.W. 68. 220 Iowa 357. 

74. Iowa.—^Hanson v. State Board 
of Medical Examiners, supra. 

After transfer of jurisdiction of re¬ 
vocation proceedings 
The state board of medical exam¬ 
iners was held not to have jurisdic¬ 
tion to entertain an application for 
reinstatement of a license after a 
statute had transferred the jurisdic¬ 
tion of revocation proceedings to the 
courts.—Hanson v. State Board of 
Medical Examiners, supra. 

75. Cal.—^Rinaldo v. Board of Med¬ 
ical Examiners, 186 P.2d 26, 82 
Cal.App.2d 213. 

76. Cal.—Rinaldo v. Board of Med¬ 
ical Examiners, supra. 

77. Cal.—Housman v. Board of 
Medical Examiners, 190 P.2d 653, 
84 Cal.App. 2d 308, rehearing de¬ 
nied 192 P.2d 46, 84 Cal.App.2d 
308. 

Q-rounds for refusal 
Revocation of dentist’s license, or 
determination that holder of license 
was not entitled to have license re¬ 
newed, would amount to judicial de¬ 
termination that holder was not en¬ 
titled to possession of license, and 
grant of new license by department 
of health could be refused on any 
of grounds for which license might 
be revoked by district court.—Crav¬ 
en V. Bierring, 269 N.W. 801, 222 
Iowa 613. 
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entitled to have his license restored.*^^ Where one 
is seeking restoration of a license that was revoked 
for misconduct he should not be reinstated ex¬ 
cept on clear and convincing proof of reform.79 
It has been held that an optometrist whose license 
was revoked for nonpayment of license fees, and 
not for any cause relative to his qualifications as 
an optometrist, is entitled to reinstatement, with¬ 
out examination, on paying the required license or 

tax.80 

A medical practitioner who has voluntarily sur¬ 
rendered his license to a grand jury and admitted 
the existence of facts which would justify the rev¬ 
ocation of it cannot succeed in a suit to compel 
the state department of health to reinstate and re¬ 
store the license,8i for, if the surrender of the li¬ 
cense is to be regarded as one in effect made to 
defendant, it was as effectual to terminate the right 
to practice medicine in the state as a revocation 
would have been,S 2 if jt ig not to be regarded 
as a surrender to defendant, it cannot be called on 
to reinstate or restore the license.SS 

Paj'don, The pardon of one convicted of a felony 
by an unconditional pardon purporting to restore 
all rights and privileges forfeited by reason of the 
conviction does not restore a license to practice 
the art of healing that was revoked because of the 
conviction, 


§§ 19-20 

§ 20. Temporary, Annual, or Renewal Li¬ 
cense 

Statutes may validly provide for the issuance of an¬ 
nual licenses to persons practicing the healing arts, or 
require a new examination of licensees who have per¬ 
mitted their licenses to lapse. An applicant for the re¬ 
newal of an annual license is entitled as a matter of right 
to a renewal of his license, provided he complies with 
the statute and has not violated some provision applica¬ 
ble to his profession or had his certificate revoked or 
annulled. 

In general, statutes have been held valid which 
provide for the issuance of annual licenses to per¬ 
sons practicing specified branches of the healing 
arts and require those licensed to obtain annual 
renewals,or which require those who have been 
licensed in the state, but who have left the state 
and permitted their license to expire, to make a 
satisfactory showing before a state board in or¬ 
der to obtain a renewable or which require prac¬ 
titioners to complete specified educational work dur¬ 
ing each year as a prerequisite or condition to the 
right to practice their profession or to have their 
licenses renewed,®'^ provided they either fix the 
standard of the educational work required or dele¬ 
gate to a board the authority to set a required stand¬ 
ard and a requirement for the payment of an¬ 
nual renewal fees is not invalid.^® Such statutes 
have been held applicable to persons licensed before 
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78. Cal,—^Housman v. Board of 
Medical Examiners, 190 P.2d 653, 
84 Cal.App,2d 308, rehearing de¬ 
nied 192 P.2d 45, 84 Cal.App.2d 
308. 

79. Cal.—^Housman v. Board of Med¬ 
ical Examiners, supra. 

Bvidexice held insufELcient 

Cal.—^Housman v. Board of Medical 
Examiners, supra. 

80. Md.—Kahn v. State Board of 
Examiners of Optometry, 161 A. 
12, 162 Md. 667. 

81. Conn.—Gavlas r. State Dept, of 
Health, 142 A. 388, 108 Conn. 86. 

Keturn of limited license on revoca¬ 
tion of full license see supra § 18. 

82. Conn.—Gavlas v. State Dept, of 
Health, supra. 

83. iConn.—Oavlas v. State Dept, of 
Health, supra. 

84. III.—^People v. Rongetti, 70 N. 
E,2d 668. 395 Ill. 580. 

Wash.—State v. Hazzard, 247 P. 957, 
139 Wash. 487, 47 A.L.R. 638. 

85. iKy.—Commonwealth ex reh At¬ 
torney General v. Pollitt, 80 S.W. 
2d 543, 258 Ky. 489. 

Revocation of annual license after 
it has expired see supra § 16. 

se. N.C.—Allen v. Carr, 187 S.E. 
809. 210 N.C. 513. 


Continuation in practice immaterial 

The statute applies notwithstand¬ 
ing the dentist who had removed 
from the state had not retired from 
the practice of dentistry.—^Allen v. 
Carr, supra. 

notice of delinatiency 

(1) Statutory reauirement for 
state board of dental examiners to 
send delinquency notice for failure 
to pay annual renewal fee before 
delinquents can be required to sub¬ 
mit to new examination was con¬ 
strued to apply only to those who 
were duly licensed and registered 
dentists under the laws of the state 
at the time of passage of the act, 
and who thereafter became delin¬ 
quent, and those who, having subse¬ 
quently become duly licensed and 
registered dentists under the law, 
thereafter fail to secure their an¬ 
nual renewal certificates within time 
and manner prescribed by the act, 
and not to those persons who fall in 
any other class.—^Eischwenger v, 
York, 18 So.2d 8, 154 Ela. 450. 

(2) State hoard of dental examin¬ 
ers was held entitled to require ex¬ 
amination of dentist to whom notice 
of delinquency was not sent, where, 
prior to enactment of statute, he 
had passed required examination 
and received license to practice in 
the state, bjit at time statute was 
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.enacted he resided outside the state 
and had failed to keep his license in 
force by failing to renew it.—^Pisch- 
wenger v. York, supra. 

87. Cal.—Gamble v. Board of Oste¬ 
opathic Examiners of California, 
130 P.2d 3S2, 21 Cal.2d 215. 

a^imitation. to particular group 
The fact that the requirement is 
imposed on persons practicing a par¬ 
ticular branch of the healing art, as 
osteopaths, and not on others does 
not invalidate it.—Gamble v. Board 
of . Osteopathic Examiners of Cali¬ 
fornia, supra. 

88. Wis.—State ex rel. Week v. 
Wisconsin State Board of Exam¬ 
iners in Chiropractic, 30 N.W.2d 
187, 252 Wis. 32. 

Requirement held invalid 
[ Statute requiring chiropractors to 
I annually attend educational program 
I conducted by specified chiropractic 
association in order to obtain renew¬ 
al of their licenses to practice was 
held invalid as being primarily for 
benefit of a voluntary organization 
not primarily engaged in the educa- 
I tional field.—State ex rel. Week v. 

1 Wisconsin State Board of Examin- 
I ers in Chiropractic, supra. 

89. Ky.—Commonwealth ex rel. At¬ 
torney General v. Pollitt, 80 S-W- 
2d 543, 258 Ky. 489. 
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as well as after the enactment thereof,including 
those who were licensed previously and were non¬ 
residents of the state at the time of the enactment 
of the statute.91 

In some jurisdictions it is held that statutes pro¬ 
viding for the issuance of an annual license and a 
renewal thereof give the appropriate board no dis¬ 
cretion as to the issuance of a renewal license on 
application therefor,92 provided the applicant has 
been previously licensed and, unless he has vio¬ 
lated some of the provisions of the statute applica¬ 
ble to his profession, he is entitled to a renewal 
of his license as a matter of right, by complying 
with the statute.94 However, a license once issued 
does not give an incontestable right to a renewal;®^ 
and one whose renewal certificate was annulled or 
revoked during the year is not entitled as a mat¬ 
ter of right to the issuance of a new renewal cer¬ 
tificate at the end of that year, 9^ particularly where 
a statute provides that, after a license to practice 
has been revoked, the board may entertain an ap¬ 
plication for a new license after the expiration of 
one year.97 The mere failure to renew annually 
has been held not to lessen the value of the license, 
except for the lapsed period before renewal,98 
since the licensee is still the owner of the license 
and may be reinstated and continue the practice of 
his profession without examination.99 Under the 
construction placed on particular provisions of stat¬ 
utes providing for the setting aside of licenses held 
under former enactments and the issuance of new 
licenses in place thereof, it has been held that the 
old license is merely prima facie evidence of a 
right to the new one.^ 

Temporary license. A statutory provision au¬ 
thorizing a single member of the state medical board 


to grant a temporary license to an applicant to 
practice medicine until the next meeting of the 
board has been construed to authorize the grant¬ 
ing of a temporary license to an applicant from 
year to year,2 provided the full board in the mean¬ 
time has not refused to license applicant but 
after the board, as such, has refused a license to 
an applicant, no one member can grant him one.*^ 
The fact that the board of medical examiners, in 
issuing a temporary license, used the form of a 
regular license, which erroneously recited that ap¬ 
plicant had passed a satisfactory examination in 
medicine and surgery before the board, and was 
thereby authorized to practice, and merely limited 
the duration of the license, does not constitute such 
license a regular unlimited license to practice.^ 

§ 21. Verification License 

Under statutes so providing, a state board may be 
required to issue a verification license in a proper case; 
and a practitioner who does not obtain such a license 
within the time limited must suffer the consequences of 
practicing contrary to law. 

Under a statute providing for the issuance of a 
verification license on the production of documents 
sufficient to establish the existence and validity of 
a license issued by a former board, the board is re¬ 
quired to issue a verification license in a proper 
case,® and a practitioner within the scope of the 
statute, who does not obtain a verification license 
within the time limited by statute, must suffer the 
consequences of practicing contrary to law.^ A 
mere temporary license issued by a member of the 
board and authorizing the practice of medicine only 
until the next regular meeting of the board is not a 
verification license within the meaning of the stat¬ 
ute.® 


ISxiercise of police power 

Statute requiring renewal fee an¬ 
nually from licensed dentists was 
held exercise of police power rather 
than taxing power, and, as such, not 
in violation of state or federal Con¬ 
stitution.—Commonwealth ex rel. 
Attorney General v. Pollitt, supra. 
90- Ky.'—Commonwealth ex rel. At¬ 
torney General v. Pollitt, supra. 
License of itinerant practitioner see 
infra § 22. 

91. Ky.—Commonwealth ex rel. At¬ 
torney General v. Pollitt, supra. 

92. Mo.—State v. Missouri Dental 
Board, 233 S.W. 390, 289 Mo. 520. 

93. Mo.—State v. Missouri Dental 
Board, supra—State v. McIntosh, 
103 S.W. 1071, 205 Mo. 616. 

94. Iowa,—State v. Otterholt, 15 N. 
W.2d 529, 234 Iowa 1286—Craven 
V. Bierring, 269 N.W. 801, 222 Iowa 
613. 


95. Pa.—^Harris v. State Board of 
Optometrical Examiners, etc., 135 
A. 237, 287 Pa, 531. 

96. Pa,—^Harris v. State Board of 
Optometrical Examiners, etc., su¬ 
pra. 

48 C.J. p 1106 note 96 [a]. 

97. U.S.—Edmunds v. Board of Ex¬ 
aminers in Optometry for Terri¬ 
tory of Alaska, C-C.A.Alaska, 106 
F.2d 904. 

98. Iowa.—State v. Otterholt, 15 N- 
W.2d 529, 234 Iowa 1286. 

99. Iowa.—State v. Otterholt, su¬ 
pra. 

Bevoked license distinguished 

A lapsed license to practice chiro¬ 
practic for failure to renew such li¬ 
cense annually is distinguished from 
a revoked license, in that in first in¬ 
stance holder is entitled to a renew¬ 
al or reinstatement as a matter or 
right, while one who has had his 
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license revoked must commence 
anew by making an original appli¬ 
cation for a license.—State v. Otter¬ 
holt, supra. 

1. Ind.—State v. Webster, 50 N.B. 
750, 150 Ind. 607, 41 L.H.A. 212. 

2. Ga.—Wragg v. Strickland, 36 Ga, 
559. 

3. Ga.—^Wragg v. Strickland, supra, 

4. Ga.—^Wragg v, Strickland, supra. 
Tex.—Peterson v. Seagraves, 60 S. 

W. 751, 94 Tex. 390. 

5. Or.—^Volp V. Saylor, 71 P. 980, 
42 Or. 546. 

6. Tex.—State Board of Medical 
Examiners v. Taylor, 129 S.W. 
600, 103 Tex. 444. 

7. Tex.—Gay v. State, 184 S.W. 200, 
79 Tex.Cr. 305. 

8. Tex.—Gay v. State, supra. 
Temporary licenses generally see 

supra § 20. 
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§ 22. License to Itinerant 

Under some statutes an itinerant doctor, physician, 
or surgeon may be required to obtain a iicense to prac¬ 
tice in the state from a state board or from the munic- 
Ipaiity within which he practices. 

The legislature may not only require an itinerant 
doctor, physician, or surgeon to obtain a license 
from a state board to practice in the state,^ but 
may also delegate police power to a municipality 
to require such a person to obtain a license to prac¬ 
tice within the municipality and an ordinance en¬ 
acted in pursuance of such delegated power is 
valid where it is reasonable^^ and of uniform op- 
eration.^2 However, a municipality has been held 
without authority, under such statutory delegation 
of power, to require a dental surgeon to obtain a 
license.^3 An additional license for practice in a 
transient oface is, or at times has been, required 
by statute.i^ 

§ 23. Registration 

a. In general 

b. Cancellation i 

I 

c. Prosecutions 


Statutes authorizing or requiring registration by a 
person practicing medicine, surgery, dentistry, or other 
branches of the healing arts are generally held not un¬ 
constitutional, and they must be complied with by per¬ 
sons within the application thereof as a prerequisite to 
the right to practice such profession. 

In general statutes are not unconstitutional which 
authorize or require registration in order to en¬ 
title a person to practice medicine, surgery, den¬ 
tistry, or other branches of the healing arts,^^ or 
which require the registration of branch offices,^® 
or provide for nonactive registration certificates 
from those not practicing within the statei*^ or for 
a penalty for practicing without registration, 
or prohibit the practice of such a profession by 
a registered person as the servant of an unregistered 
person or corporation.^^ Such statutes may require 
registration generally,20 or registration or record¬ 
ing of a license or certificate in a designated pub¬ 
lic office in the county in which the holder resides 
or intends to practice or registration, within a 
limited period of time after their enactment, of per¬ 
sons engaged in practice prior thereto.22 

The necessity of complying with a statute requir¬ 
ing registration depends on whether the person2^ 


9. Iowa.—IFairfield v. Shallenberger, 
113 N.W. 459, 135 Iowa 615. 

48 C.J. P 1106 note 8. 

Occupation tax see supra § 5. 

10. Iowa.—^Fairfield v. Shallenberg¬ 
er, supra. 

11. Iowa.—Fairfield v. Shallenberg¬ 
er, su-pra. 

12. Iowa.—^Fairfield v. Shallenberg¬ 
er, supra. 

13. Iowa.—Cherokee v. Perkins, $2 
N.W. 68, 118 Iowa 405. 

14. Pa.—Commonwealth v, Larson, 
37 Pa.Co. 658. 

48 C.J. p 1107 note 13. 

15. N.J.—^Abelson’s, Inc., v. New 
Jersey State Board of Optome¬ 
trists, 65 A.2d 644, 3 N.J.Super. 
332, modified on other grounds 75 
A.2d 867, 5 N.J. 412. 

Ohio.—^Katsafaros v. Agathakos, 3 
N.E.2d 810, 52 Ohio App. 290. 

Tex.—^Blumberg v. State, 161 S.W.2d 
1082, 144 Tex.Cr. 200. 

48 C.J. p 1107 note 20 [a], [c]. 
Registration of physician under 
statute relating to narcotics see 
the C.J.S. title Poisons § 11, also 
49 'C.J. p 1060 notes 54-65. 

Right of unregistered physician to 
recover compensation for services 
see infra § 69. 

Purpose of statute 

(1) Purpose of legislature in en¬ 
acting statutes dealing with regis¬ 
tration of osteopathic physicians 
was to exclude the unfit and thus 
protect the osteopathic profession as 


well as the public, and was not to 
enlarge meaning of osteopathy.— 
State ex rel. Wheat v, Moore, 117 P. 
2d 598, 154 Kan. 193. 

(2) Purpose of statute authoriz* 
ing registration and certification of 
professional trained nurses is to 
designate by public registry and 
certification those nurses for whose 
qualifications the state is willing to 
vouch and to prevent others who are 
not entitled to it from falsely claim¬ 
ing such sponsorship.—Snelson v. 
Culton, 42 A.2d 505, 141 Me. 242. 
Iiiberal constructiou 

Law prohibiting practice of op¬ 
tometry without certificate of regis¬ 
tration should be liberally con¬ 
strued.—State V. Etzenhouser, 16 S. 
W.2d 656, 223 Mo.App. 577. 
Snactmeuts held invalid 
Ohio.—State v. Prendergast, 8 Ohio 
Cir.Ct. 401, 6 Ohio Cir.Bec. 807. 
Pa.—^Ritter v. Rodgers, 8 Pa.Co. 451. 

16. N.J.—Abelson’s, Inc., v. New 
Jersey State Board of Optome¬ 
trists, 75 A.2d 867, 5 N.J. 412. 

Number of branches 

Statute limiting the number of 
branch oflOlce registration certificates 
that may be issued to a licensee was 
held to have a bearing on the pub¬ 
lic health or interest, and hence it 
was held valid as being within the 
range of legislative discretion.— 
Abelson's, Inc., v. New Jersey State 
Board of Optometrists, supra. 

17. N.J.—^Abelson's, Inc., v. New 
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Jersey State Board of Optome¬ 
trists, 65 A.2d 644, 3 N.J.Super. 332, 
modified on other grounds 75 A.2d 
867, 5 N.J. 412. 

18. Tex.—^Blumberg v. State, 161 S. 

W.2d 1082, 144 Tex.Cr. 200. 

19- Mass.—^Elay Jewelry Co. v. 
Board of Registration in Optom¬ 
etry, 27 N.E.2d 1, 305 Mass. 581. 
Pa.—^Neill v. Gimbel Bros., 199 A. 
178, 330 Pa. 213. 

20. Annual registration required 
Pa.—Commonwealth v. Raul, 97 Pa. 

Super. 361. 

21. N.Y.—^Walker v. Board of Re¬ 
gents of University of New York, 
199 N.E. 644, 269 N.Y. 418. 

Or.—State v. Brown, ISO P. 985, 64 
Or. 473. 

Tex.—Blumberg v. State, 161 S.W.2d 
1082, 144 Tex.Cr. 200. 

48 C-J. p 1107 note 16. 

22. Iowa.—State v. McCoy, 128 N. 
W. 846, 149 Iowa 500. 

48 C.J. p 1107 note 17. 

23. Fla.—^Florida Board of Massage 
V. Underwood, 45 So.2d 184. 

48 G.J. p 1107 note 18. 

Registered nurse 

Statute was construed not to pro¬ 
hibit anyone from practicing as 
nurse, but merely from practicing 
as registered, trained, certified, or 
graduate nurse without registration 
certificate. 

Me.—Snelson v. Culton* 42 A-2d 505, 
141 Me. 242. 
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and the act or acts^^ in question are or are not with¬ 
in the application of the statute or some exemption 
therein. Under a statute authorizing registration, 
within a limited period of time, of persons engaged 
in practice prior to its enactment, registration, or 
an application therefor, must be within the time 
limited by the statute in order to be effective.25 
Under various statutes requiring registration it is 
a criminal offense to practice without compliance 
therewith.26 It has been held that a penal stat¬ 
ute relating to registration may be considered in 
connection with a civil statute relating to the same 
subject but it has also been held that, where the 
two are irreconcilable, the penal statute is inopera- 
tive.28 

Right to he registered, A person may be enti¬ 
tled to be registered,29 provided he possesses the 
qualifications required by law^O and complies with 
the conditions prescribed by law as to proof there- 


of.9i In some instances he may be entitled to reg¬ 
istration without examination,3 2 but not where the 
case is not within an exception to a statute requir¬ 
ing examination.23 Under some statutes the ap¬ 
propriate registration board or department has 
broad discretionary powers in the determination of 
whether or not it should grant a certificate of reg¬ 
istration to practice in the state but under other 
statutes the function of such a board or depart¬ 
ment with relation to the issuance of a certificate 
of registration is ministerial, and it has no discre¬ 
tion to refuse to issue a certificate of registration 
to a qualified applicant.25 

Excuse for failure to register. Lack of regis¬ 
tration before commencing to practice may be ex¬ 
cused by a mistake of fact^s or by the failure of 
the registration officer to have the proper book 
in which to make the registration.2 7 

Curing invalid registration. Under the construc- 


Wis.—^Nickley v. Skemp, 239 N.W. 

426. 206 Wis. 265. 

Employee 

A physician who was not a regris- 
tered optometrist was held not en¬ 
titled to practice optometry as the 
servant of an unregristered person or 
corporation, even though the statute 
permitted physicians to practice op¬ 
tometry and also permitted “the em¬ 
ployment by any person of a regis¬ 
tered optometrist to be in charge 
of, or practise optometry in. an op¬ 
tical department conducted by such 
person."—McMurdo v. Getter, 10 K. 
E.2d 139, 298 Mass. 363. 

Persons not rectnired to register 

(1) Dealer in eyeglasses in a 
store, shop, or other permanently es¬ 
tablished place of business.—State 
V. Knapp. 33 S,W.2d 891, 327 Mo. 24. 

(2) One who operated an electri¬ 
cally operated mechanical device 
consisting of hip chair, arm chair, 
hobby horse, foot table, and couch 
which caused a gentle vibration of 
the human body without massage by 
hand for sole purpose of slenderiz¬ 
ing the body was not a masseur or 
masseuse within meaning of the 
statute requiring such persons to 
register.—^Florida Board of Massage 
V. Underwood, Fla., 45 So.2d 184. 

24. Mo.—State v. Knapp, 33 S.W.2d 

891, 327 Mo. 24. 

48 C.J. p 1107 note 19. 

Acts not within statute 

(1) Dealer in eyeglasses, did not 
violate statute requiring registra¬ 
tion of optometrist by furnishing 
customers self-testing device for 
determining particular glasses they 
should purchase.—State v. Knapp, 
supra. 

(2) Other acts not within statute I 


requiring registration see 48 C.J. p 
1107 note 19 [c]. 

25. Okl.—George v. Adamson, 86 P. 
2d 980, 184 Okl. 289. 

48 C.J. p 1107 note 17 [cj. 

Mailing application 

(1) Mailing application for regis¬ 
tration is not equivalent to register¬ 
ing, and if application so mailed is 
not delivered until after the expira¬ 
tion of the statutory period it is 
too late.—George v. Adamson, supra. 

(2) A person who elects to mail 
an application for registration there¬ 
by selects the mail as his agency, 
and the risk of delay in delivering 
it is on him.—George v, Adamson, 
supra. 

26. U.S.—^Watson v. Maryland, Md., 
30 S.Ct. 644, 218 U.S. 173, 54 L.Ed. 
987. 

Or.—State v. Brown. 130 P. 985, 64 
Or. 473. 

Offense of failing to have license 
recorded distinguished from of¬ 
fense of practicing without ob¬ 
taining license or certificate see 
supra § 8. 

27. Tex.—Tilley v. State, 2 S.W.2d 
859, 109 Tex.Cr. 51—Compere v. 
State, 295 S.W. 614, 107 Tex.Cr. 
95. 

28. Tex.—^French v. State, 14 Tex. 
App. 76, 

29. Conn.—State ex rel. Taylor v. 
Osborn, 68 A,2d 363, 136 Conn. 83. 

48 C.J. p 1108 note 27. 

30. Conn.—State ex rel. Taylor v. 
Osborn, supra. 

48 C.J. p 1108 note 28. 

Prerequisite certificate Illegally re¬ 
voked 

Health commissioner was not jus¬ 
tified in refusing to issue a certifi¬ 
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cate of registration to applicant who 
had obtained the prerequisite certifi¬ 
cate of approval from the state 
board of examiners, but whose cer¬ 
tificate was illegally revoked, mere¬ 
ly because statute under which cer¬ 
tificate of approval was issued was 
repealed after applicant had obtained 
certificate, since revocation was of 
no effect and applicant's rights were 
determined by the law at time cer¬ 
tificate of approval was issued.— 
State ex rel. Taylor v. Osborn, su¬ 
pra. 

Refusal to examine 
Refusal of board to admit appli¬ 
cant to examination for registration 
as a nurse was held proper where 
applicant was not a graduate of an 
approved nursing school.—Snelson 
V, Culton, 42 A.2d 505, 141 Me. 242. 
Refusal to register held proper 
Mich.—Salowitz v, Michigan State 
Board of Registration in Medicine, 
280 N.W. 737, 285 Mich. 214. 

31. Okl.—Board of Medical Exam¬ 
iners V. Gulley, 136 P. 1083, 41 
Okl. 63. 

48 C.J. p 1108 note 29. 

32. N.J.—'Castellini v. New Jersey 
State Board of Examiners, etc., 
128 A. 544, 101 N.J.Law 245. 

48 C.J. p 1108 note 30. 

33. Pa.—^Kelly’s Case, 41 Pa.Co. 290. 

34. Mich.—Salowitz v. Michigan 
State Board of Registration in 
Medicine, 280 N.W. 737, 285 Mich. 
214. 

35. Conn,—State ex rel. Taylor v. 
Osborn, 68 A.2d 363, 136 Conn. 83 
—State ex rel. Lacerenza v. Os¬ 
born, 52 A.2d 747, 133 Conn. 530. 

36. Tex.—Pettit v. State, 14 S.W. 
127, 28 Tex.App. 240. 

37. Ga.—^Parish v. Foss, 76 Ga. 439. 
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tion placed on some statutes, a registration which 
is not legal because of error, misunderstanding, 
or unintentional omission may be validated from 
its date by a subsequent valid registration.38 How¬ 
ever, it is held that the county court has no juris¬ 
diction to make an order directing the county clerk 
to enter a name nunc pro tunc in the register of 
physicians and surgeons.39 

b. Cancellation 

In a proper case the registration of a physician, den¬ 
tist, OP other practitioner of the healing arts may be can- 
ceied or revoked. 

The registration of a physician, dentist, or un¬ 
licensed assistant to a registered or licensed physi¬ 
cian or dentist may be canceled or revoked, or his 
name may be removed or erased from the register, 
on the grounds prescribed by statute,^which pow¬ 
er, under various statutes, is conferred on a par¬ 
ticular board or department.^^ Where registration 
is with a prothonotary as an ofEcer of a court, the 
court may order it canceled for fraud |)ut a 
board vested with statutory power to cause a name 


to be expunged from the records in the office of a 
clerk of court cannot sue in equity for the same 
purpose and where, in filing a certificate of 
annulment of registration, a county clerk does 
not act in the capacity of a clerk of a particular 
court, that court is without authority to require 
him to cancel and set aside the certificate.^^ 

Notice and opportunity to he heard. Where no¬ 
tice is given and an opportunity to be heard is ac¬ 
corded a person before revoking his registration or 
erasing his name from the register, the notice will 
not be construed with technical strictness.'^^ 

c. Prosecutions 

In a prosecution for violation of a statute relative to 
the registration of persons practicing medicine, surgery, 
dentistry, or other branches of the healing arts the of¬ 
fense must be properly alleged and proved, and, where 
the case is tried before a jury, it must be submitted un¬ 
der proper and sufficient instructions. 

Proper and sufficient allegations in the indict¬ 
ment or in formation, 4 6 together with proper and 
sufficient evidence of guilt,^7 and, where the case 


88. N.T.—Ottaway v. Lowden, 64 
N.E. 812, 172 N.Y. 129. 

48 C.J. p 1108 note 34. 

39. N.Y.—Matter of Somme, 136 N. 
Y.S. 57. 76 Misc. 23. 

40. N.Y.—^Walker v. Board of Re¬ 
gents of University of New York, 
199 N.E. 644, 269 N.Y. 418. 

G-rounds for cancellation 

(1) False statements.—^Walker v. 
Board of Regents of University of 
New York, supra. 

(2) Original statement of author¬ 
ity to practice merely showing pos¬ 
session of diploma from dental col¬ 
lege not recognized in state.—^Walk¬ 
er V. Board of Regents of University 
of New York, supra. 

(3) Other grounds see 48 C-J. P 
1108 note 38-p 1109 note 45. 
Entrapment 

Private detective's conduct In get¬ 
ting unlicensed assistant dentist, 
alone in office, to work on her teeth, 
was held not to require dismissal of 
proceedings to cancel registration.— 
Jones V. Dental Commission of Con¬ 
necticut, 145 A. 570, 109 Conn. 73. 
Order 

Lack of precision in order cancel¬ 
ing registration was immaterial, in 
absence of misunderstanding.—Jones 
V. Dental Commission of Connecti¬ 
cut, supra. 

41- Mass.—^Davis v. Board of Reg¬ 
istration in Medicine, 146 N.E. 
708, 251 Mass. 283. 

N.Y.—Walker v. Board of Regents 
of University of New York, 199 
N.E. 644, 269 N.Y. 418. 

42. Pa.—^In re Campbell, 47 A. 860, 
70 C. J.S.—52 


197 Pa. 581—Simmons* Case, 38 
Pa.Co. 195. 

43. Ga.—Bentley v. State Board of 
Medical Examiners, 111 S.E. 379, 
152 Ga. 836. 

44. N.Y.—Matter of Conrad, 140 N. 

Y.S. 630, 155 App.Div. 590, appeal 
dismissed 104 N.E. 1128. 210 N.Y. 
557. I 

45. Conn.—Jones v. State Dental 
Commission, 145 A. 670, 109 Conn. 
73. 

Mass.—^Davis v. Board of Registra¬ 
tion in Medicine, 146 N.E. 708, 251 
Mass. 283. 

In absence of misunderstanding, 
lack of precision in notice is imma¬ 
terial.—Jones V. Dental Commission 
of Connecticut, 145 A. 670, 109 Conn. 
73. 

46. Tex.—^Blumberg v. State, 161 S. 
W.2d 1082, 144 Tex.Cr. 200. 

48 C.J. p 1109 note 61. 

Venue of prosecution for unlawfully 
procuring registration see Crim¬ 
inal Daw § 185 z. 

Pleadings in language of statute 
held sufficient 

! Mich.—People v. Maczulski, 160 N. 
W. 576, 194 Mich. 193. 

Or.—State v. Brown, 130 P. 985, $4 
Or. 473. 

Tex.—^Hawkins v. State, 125 S.W,2d 
580, 136 Tex.Cr. 413—Ehrke v. 

State, 115 S,W.2d 631, 134 Tex.Cr. 
22 ' 2 . 

Indictments or informations held 
sufficient 

(1) Generally.—^Hoy v. State, 115 
S.W.2d 629, 134 Tex.Cr. 226—48 C.J. 
p 1109 note 61 [e]. 
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(2) Indictment charging the of¬ 
fense under only one of two sections 
of the statute defining what consti¬ 
tutes the practice of medicine.— 
Hawkins v. State, 125 S.W.2d 680, 
136 Tex.Cr. 413. 

Indictment or information held in¬ 
sufficient to charge practice of op¬ 
tometry without registration of li¬ 
cense. 

Tex.—Blumberg v. State, 161 S.W. 

2d 1082, 144 Tex.Cr. 200. 

W.Va.—State v. McGrail, 183 S.E. 
686, 117 W.Va. 5L 

47. Ark.—^Richardson v. State, 2 S. 

W. 187, 47 Ark. 562. 

48 C.J. p 1109 note 62. 

Evidence held admissible 

(1) To show place of residence of 
accused.—State Board of Medical 
Examiners.—^Hoxsey v. State, 159 S. 
W.2d 886, 143 Tex.Cr. 508. 

(2) Evidence of specific acts, other 
than those charged, was held ad¬ 
missible where it tended to show 
commission of continuing offense of 
unlawful practice of dentistry.— 
People V. Edelsohn, 35 N.W,2d 389, 
323 Mich. 469. 

(3) Other evidence held admissi¬ 
ble see 48 C.J. p 1109 note 62 [c]. 

Evidence held not admissible 

(1) Charter of Texas state natur¬ 
opathic association.—^Hawkins v. 
State, 125 S.W.2d 580, 136 Tex-Cr. 
413. 

(2) Conclusion of witness as to 
whether accused had practiced medi¬ 
cine.—^Hoxsey v. State, 169 S.W.2d 
886, 143 Tex.Cr. 608. 
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is tried before a' jury, proper and sufficient in¬ 
structions,^ S are essential to a conviction of an 
offense arising from the violation of a statute rel¬ 
ative to the registration of persons practicing med¬ 
icine, surgery, dentistry, or other branches of the 
healing arts. Where a license to practice is a pre¬ 
requisite to registration, one practicing without a 
license should not be prosecuted for the failure to 
register. 

Residence of accused in county in which the 
prosecution was instituted and in which it is al¬ 
leged he failed to have his license or certificate re¬ 
corded or registered must be alleged^o and proved^^ 
by the state in a prosecution for practicing in vio¬ 
lation of a statute requiring registration of a li¬ 
cense or certificate in the county in which the hold¬ 
er resides. However, residence may be proved by 
circumstantial evidence,^^ and a prima facie case 
-of residence in the proper county is sufficient to 
call for affirmative proof to rebut it^^ 

Negativing exceptions. An information need not 
negative exceptions to the operation of the statute 
•which are neither a part of the statute creating 
the offense nor essential to the definition of the 
(offense.5^ 

Variance between information and complaint. 
Where treatment or offer to treat “a disease or 
disorder” is an essential element of the offense, a 
fatal variance has been held to exist between an 
information and the complaint on which it is based 
^here the information charges that the accused 


treated or offered to treat a specified person for 
a disease and disorder and the complaint merely 
charges that the accused treated or offered to treat 
such person, omitting the words ^^for a disease and 
disorder.”^^ 

§ 24. Prosecutions for Practicing without 
Authority 

Prosecutions for practicing medicine or other branch¬ 
es of the healing arts without a license, or in violation of 
other statutory provisions, should be conducted pursuant 
to the statute; and statutes imposing on a state board 
or bureau the duty of enforcing such provisions generally 
do not preclude others from initiating op carrying on 
such prosecutions. 

Prosecutions for practicing medicine or other 
branches of the healing arts without a license, or 
in violation of other statutory provisions, should 
be conducted pursuant to the statute and for the 
character or grade of offense prescribed.^® A per¬ 
son who has not qualified himself to practice le¬ 
gally in the state by obtaining from the appro¬ 
priate state board the required certificate of qualifi¬ 
cation cannot be prosecuted for practicing in a 
municipality without the required municipal li- 
cense.57 

A statute regulating the practice of medicine and 
conferring power or duty to enforce its provisions 
on a state bureau or department has been construed 
not to preclude the initiation or institution of a 
prosecution, for practicing medicine without a li¬ 
cense, by a person, officer, or body other than the 


<3) Other evidence held not ad¬ 
missible see 48 C.J. p 1109 note 62 
fd]. 

'XividesLce held snfflclent 

To warrant or sustain conviction, 
or show violation of statute. 

Mich.—^People v. Edelsohn, 35 N.W- 
2d 389, 323 Mich. 469. 

Wis.—Nickell v. State. 238 N.W. 508, 
205 Wis. 614. 

48 C.J. p 1109 note 62 [ej. 

Svidence held iu'sufficient 
Tex.—Barnes v. State, 145 S.W.2d 
896, 140 Tex,Cr. 439—^Posey v. 

State, 94 S.W.2d 451, 130 Tex.Cr. 
339. 

W.Va.—State v. McGrail, 183 B.E. 

686, 117 W.Va. 51. 

48 C.jr. P 1109 note 62 [f]. 

48. Tex.—"Cousineau v. State, 10 S. 

W.2d 98, 110 Tex.Cr. 445. 

48 ax p 1109 note 63. 

Xnstructions held sufficient 
• Instruction that accused stands 
charg-ed with the offense of unlaw¬ 
fully practicing- medicine in a speci¬ 
fied county instead of with having 
practiced medicine without having 
filed a certificate in the district 


clerk’s court of such county was 
held not reversible error.—Jarrell 
V. State, 49 S.W.2d 752, 120 Tex.Cr. 
306. 

49. Pa.—Commonwealth v. Raul, 97 
Pa.Super. 361. 

50. Tex.—^Barrett v. State, 8 S.W.2d 
133, 110 Tex.Cr. 258. 

48 C.J. p 1110 note 64. 

51. Wash.—State v. Dechmann, 107 
P. 858, 57 Wash. 690. 

48 C.J. p 1110 note 65. 

52. Ga.—^Hathaway v. State, 81 S.E. 
260, 14 Ga.App. 415. 

Tex.—Hargett v. State, 293 S.W. 171, 
106 Tex.Cr. 471. 

53. Ga.—^Hathaway v. State, 81 S. 
E. 260, 14 Ga.App. 415. 

54. Tex.—^Blumberg v. State, 161 S. 
W.2d 1082, 144 Tex.Cr. 200—Haw¬ 
kins V. State, 125 S.W.2d 580, 136 
Tex.Cr. 413. 

31 C.J. p 724 note 77 [a] (2). 

55. Tex.—^Jarrell v. State, 49 S.W. 
2d 752, 120 Tex.Cr. 306. 

56. Pa.—Commonwealth v. Raul, 97 
Pa.Super. 361. 

Prosecution for failure to register 
see supra § 23 c. 
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For misdemeanor 

Pa.—'Commonwealth v. Raul, supra. 
Misuse of prefix ‘OJr.” 

Licensed chiropractor was held 
not liable to prosecution under med¬ 
ical practice act for any misuse of 
the prefix *‘Dr„’' but only under 
chiropractic act, if at all.—^People v, 
Schuster. 10 P.2d 204, 122 Cal.App. 
Supp. 790. 

Jurisdiction to determine offense 
On a prosecution under a stat¬ 
ute imposing a fine for practicing 
medicine, surgery, or osteopathy 
without a license, the court was held 
to have jurisdiction to construe the 
statutes and determine whether de¬ 
fendant was practicing osteopathy, 
notwithstanding he chose to call 
himself a "‘chiropractic.”—^Arnold v. 
Schmidt, 143 N.W. 1055, 155 Wis. 65. 

‘‘Procedure,” as used in a statute 
providing for prosecution for prac¬ 
ticing medicine without a license, 
was construed to mean the conduct¬ 
ing of the case.—Commonwealth v. 
Hamilton, 74 Pa.Super. 419, 424. 

57. Ala.—Jackson v. City of Syla- 
cauga, 144 So. 126, 25 Ala.App. 244. 
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bureau or department, its members or agents,®® 
such as a grand jury,®9 a county or district attor¬ 
ney,® 9 a county detective,®! or any person compe¬ 
tent to take an oath in a court of justice.®2 A pros¬ 
ecution for practicing medicine or dentistry with¬ 
out a license may be conducted by the attorney gen- 
eral®3 or an attorney expressly authorized by him,®^ 
or, under some statutes, by the district attorney 
of the proper county with the assistance of the at¬ 
torney for the board of medical examiners.®® Un¬ 
der some statutes relating to veterinary medicine 
and surgery, and the construction accorded there¬ 
to, a state board may appoint agents to carry on 
prosecutions thereunder.®® 

§ 25. -- Indictir.ent, Information, Affida¬ 

vit, or Complaint 

a. In general 


b. Lack of license or certificate 

c. Patient or disease treated 

d. Reward or compensation 

e. Issues, proof, and variance 

a. la G-eneral 

The indictment, information, affidavit, or compiaint 
in a prosecution for practicing medicine, dentistry, osteo¬ 
pathy, or some other branch of the healing arts without 
a license or certificate must aliege a public offense under 
the statute; the averments must be sufficient to inform 
the accused of the charge against him and to protect 
him against a subsequent prosecution for the same of¬ 
fense. 

The indictment, information, affidavit, or com¬ 
plaint in a prosecution for practicing medicine, den¬ 
tistry, etc., without a license or certificate in vio¬ 
lation of a statute must state a public ofifense®^ 
under the statute.®® In general, it is necessary to 
allege the essential elements of the offense®® and 


58. Md.—Maryland Naturopathic 
Ass’n V. Kloman, 62 A.2d 538. 

48 C.J. P 1080 note 9. 

Purpose of statute is to place a 
mandatory duty on the state board 
of health and its secretary to co¬ 
operate with prosecuting attorneys 
by driving information and filing 
complaints of particular infractions 
of the law, and not to place a limi¬ 
tation, restriction, or check on the 
power of prosecuting attorneys.— 
State V. Jones, 164 S.W.2d 85, 237 
Mo.App. 714. 

59. Iowa.—State v. Hueser, 215 N. 
W. 643, 205 Iowa 132. 

60. Iowa.—State v. Hueser, supra. 
Mo.—State V. Jones, 164 S.W.2d 85, 

237 Mo.App. 714. 

48 C.J. p 1080 note 11. 

State’s attorney of Baltimore City 
Md.-—Maryland Naturopathic Ass'n 

V. Kloman, 62 A.2d 538. 

61. Pa.—Commonwealth v. Byrd, 24 
Pa.Dist. 1031. 

62. Pa.—Commonwealth v. Hamil¬ 
ton, 74 Pa. Super. 419—Baldy’s 
Query, 42 Pa.Co. 209. 

63. Minn.—State v. Crombie, 119 N. 

W. 668, 107 Minn. 166. 

64. Minn.—State v. Crombie, supra. 
48 C.J. p 1080 note 15. 

65. Wis.—Piper v. State, 158 N.W. 
319, 163 Wis, 604. 

48 C.J. p 1080 note 18. 

66. Pa.—^In re Veterinary Medicine, 
24 Pa.Dist. 1117. 

67. Ill.—^People v. Shaver, 11 N.E. 
2d 400, 367 Ill. 339. 

48 C.J. P 1080 note 22. 

Complaints, indictments, and infor¬ 
mations held sufficient 
Mont.—State v, Thierfelder, 132 P. 

2d 1035, 114 Mont. 104. 

Utah.—State v. Bradford, 280 P. 733, 
74 Utah 506. 

48 C.J. p 1080 note 22 [al. 


68. Fla.—Whitehurst v. State, 141 

So. 878, 105 Fla. 574. 

48 C.J. p 1080 note 23. 

Proof before grand jury that de¬ 
fendant was examining and treating 
persons for diseases was held suffi¬ 
cient to sustain count of indictment 
charging unlawful practice of medi¬ 
cine.—^People V. Maybrook, 93 N.T. 
S.2d 633, 276 App.Div. 192, affirmed 
93 N.E.2d 919, 301 N.T. 637, 
Administering toxic drug 

Indictment charging that licensed 
naturopathic physician violated 
specified statute, which prohibits 
such physicians from administering 
toxic drugs, in that he administered 
a toxic drug to named person, was 
sufficient to support conviction of 
unlawfully administering toxic 
drugs.—Estep v. State, 192 S.W.2d 
706, 183 Tenn. 325. 

Use of prefix “Dr.” 

(1) Allegation that unlicensed de¬ 
fendant used prefix stated no 

Violation of statute prohibiting use 
of prefix in sign or advertisement by 
unlicensed person.—^People v. Schus¬ 
ter, 10 P.2d 204, 122 Cal.App.Supp. 
790. 

(2) In prosecution of optometrist 
for unlawfully afiixing prefix 

to his name, indictment was held 
good.—State v. Corriveau, 159 A. 327, 
131 Me. 79. 

ludictmeut or information held suffi¬ 
cient 

(1) Generally.—State v. Graves, 
201 N.W, 933, 161 Minn. 422, error 
dismissed 46 S.Ct. 335, 270 U.S. 669, 
70 L.Ed. 790—48 aj. p 1080 note 23 
[a]. 

(2) To charge accused with prac¬ 
ticing healing without valid existing 
certificate in basic sciences, in vio¬ 
lation of basic science act.—State v. 
Mielke, 277 N.W. 420, 202 Minn. 114. 

(3) To charge accused with prac¬ 
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ticing as itinerant physician with¬ 
out license.—State v. Edmunds, 101 
N.W. 431, 127 Iowa 333. 

(4) Indictment charging practice 
of osteopathy without license, which 
alleges that accused carried on busi¬ 
ness as chiropractic and that that 
which accused carried on, practiced, 
and prescribed is in fact branch of 
osteopathy, is sufficient.—^Arnold v. 
Schmidt, 143 N.W, 1055, 155 Wis. 55. 

(5) Indictment which charged de¬ 
fendant with practicing dentistry 
without “license" rather than “cer¬ 
tificate," the word used in statute^ 
was sufficient.—^Dye v. State, 188 So. 
74, 28 Ala.App. 473, certiorari denied 
188 So. 75. 237 Ala. 587. 

Xudictments, informations, or com¬ 
plaints held insufficient 

(1) Generally.—^Whitehurst 
State, 141 So. 878, 105 Fla. 574. 

(2) To charge practice of dentis¬ 
try without having paid license fee, 
where no law required payment of 
the fee claimed.—U. S. v. Dasher, 9 
Alaska 719. 

(3) To charge practice of optome¬ 
try.—State V. McGrail, 183 S.E. 686» 
117 W.Va. 51. 

69. Del.—State v. Morrow, 10 A. 2d 

530, 1 Terry 363. 

Fla.—^Whitehurst v. State, 141 So. 

878, 105 Fla. 574. 

All elements of offense held suffi¬ 
ciently set forth.—State v. Henning, 
78 N.E.2d 588, 83 Ohio App. 445. 
Advertisement intended for general 
public 

An information charging accused 
with practicing dentistry without a 
license by advertising and offering 
to repair and adjust dentures and to 
construct new plates of false teetn 
was defective for failure to allege 
that the advertisement was ad- 
i dressed to and intended for the gen- 
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inform accused of the charge against Also 

it must allege sufficient matter to show under which 
of two or more possible statutes it was drawn, 
and identify the offense with such particularity that 
a conviction or acquittal may be pleaded in bar 
of another prosecution for the same offense.72 

In some jurisdictions it is sufficient to aver that 
defendant practiced medicine or dentistry, or treat¬ 
ed diseases of human beings, as the case may be, 
without a license or certificate.'^^ In such juris¬ 
dictions it is not necessary to allege the particular 
acts done by defendant,the precise character 
of dental operations performed by him,'^^ the par¬ 
ticular branch or department of medicine practiced 


by him,'^6 or the school to which he belongs, ’77 
and while the system of medicine or treatment em¬ 
ployed by him may,78 it need not,79 be averred. 
However, where the statutes define the practice of 
medicine or dentistry by declaring what acts shall 
constitute it, it is necessary to allege facts show¬ 
ing that defendant performed one or more of the 
acts stated in the statutory definition and it is not 
sufficient to allege that accused unlawfully practiced 
medicine^i or that he unlawfully practiced medi¬ 
cine or some branch of the healing arts.S2 

Language of statute. It has been held sufficient 
to charge the offense in the language of the stat- 
ute,83 or in terms substantially equivalent there- 


■eral public.—^Prey v. State, 200 S. 
W.2d 194, 150 Tex.Cr. 201. 

■70. Bel.—State v. Morrow, 10 A. 2d 
530, 1 Terry 363. 

B.a— Powers v. U. S., 128 F.2d 300, 
75 U.S.App.D.C. 371, certiorari de¬ 
nied 62 S.Ct, 1300, 316 U-S. 693, 86 
L.Ed. 1764. 

48 C.J. P 1080 note 24. 

Objection on second trial 

Where defendant, who was ac¬ 
cused of practicing^ chiropractic and 
medicine without a license, was not 
in doubt as to the nature of the 
charges against him and had al¬ 
ready undergone one trial, he could 
not complain that warrant was in¬ 
sufficient in that it did not disclose 
wherein defendant had offended.— 
Grosso V. Commonwealth, 21 S.E.2d 
728, ISO Va. 70. 

lEndictment or complaUit held suffi¬ 
cient 

Ga.—^Atlanta Southern Dental Col¬ 
lege V. State, 180 S.R 620, 51 Ga. 
App. 379. 

3D11.—^People v. Kabana, 67 N’.E.2d 
460, 388 Ill. 198—^People v. Brown, 
168 N.E. 289, 336 Ill. 257—People 
V. Kabana, 63 N.E.2d 476, 321 Ill. 
App. 637—^People v. Reuter, 51 N. 
E.2d 812, 320 IlLApp. 600—-People 
V. Ring, 275 IlhApp. 214. 

Mo.—State v. Jones, 164 S.W.2d 85, 
237 Mo.App. 714. 

Mont.—State v. Thierfelder, 132 P. 

2d 1035, 114 Mont. 104. 

Ohio.—State v. Henning, 78 N'.E.2d 
588, 83 Ohio App. 445. 

Or.—State v. Burroughs, 280 P. 653, 
130 Or. 480. 

Utah.—State v. Bradford, 280 P, 733, 
74 Utah 506. 

48 C.J. p 1080 note 24 [a]. 

71. Fla.—Whitehurst y. State, 141 
So. 878, 105 Fla. 574. 

72, D.C.—Powers v. U. S., 128 F.2d 
300, 75 U.S.App.D.C. 371, certiorari 
denied 62 S.Ct. 1300, 316 U.S. 693, 
86 KUd. 1764. 

Mo.—State v. Jones, 164 S-W.2d 85, 
237 Mo.App. 714. 


•Information or indictment held suf¬ 
ficient 

Or.—State v. Burroughs, 280 P. 653, 
130 Or. 480. 

Utah.—State v. Bradford, 280 P. 733, 
74 Utah 506. 

73. Mont.—State v. Wong Sun, 133 
P.2d 761, 114 Mont. 185. 

48 C.J. p 1080 note 29. 

74. W.Va.—State v. Morrison, 123 
S.E. 678, 96 W.Va. 674. 

48 C.J. p 1080 note 30. 

75. Minn.—State v. Crorabie, 119 N". 
W. 658, 107 Minn. 166. 

76. Tex.—Singh v. State, 146 S.W. 
891, 66 Tex.Cr. 156—^Antle v. State, 
6 Tex.App. 202. 

Specific allegation 

Information was sufficient to 
charge the practice of naturopathy 
without a license, although it did 
not specifically allege that accused 
held himself out as a naturopath, 
where allegations were broad enough 
to admit evidence of advertising.— 
State V. Wheaton, 36 A.2d 118, 130 
Conn, 544. 

77. Tex.—Singh v. State, 146 S.W. 
891, 66 Tex.Cr. 156. 

78. Ala.—^Harper v. State, 102 So. 
55, 20 Ala.App. 324, certiorari de¬ 
nied 102 So. 58, 212 Ala, 123. 

48 C.J. p 1080 note 34. 

79. Ala.—^Ex parte Wideman, 104 
So. 440, 213 Ala. 170. 

48 C.J. P 1080 note 35. 

80. Utah.—State v. Bradford, 280 P. 
733, 74 Utah 506. 

48 C.J. p 1080 note 37. 

Purpose for which medicine or treat¬ 
ment given 

Indictment charging that accused 
administered or dispensed a drug or 
medicine, appliance, operation or 
treatment without a license to prac¬ 
tice medicine, but which fails to al¬ 
lege the specific purpose for which 
the medicine or treatment was giv¬ 
en, is insufficient where the statu¬ 
tory description of what constitutes 
the practice of medicine includes the 
purpose for which the medicine or 
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treatment was dispensed or adminis¬ 
tered.—State V. Schwanzel, 29 Ohio 
N.P.,N.S., 541. 

Averments held sufficient 
Del.—State v. Morrow, 10 A.2d 530, 
1 Terry 363. 

Ill.—People V. Rongetti, 70 IST.E 2d 
568, 395 Ill. 680—People v. Muel¬ 
ler, 60 N.B.2d 424, 389 Ill. 686— 
People V. Kabana, 57 N.E.2d 460, 
388 Ill. 198—People v. Mattel, 44 
N.E.2d 576, 381 Ill. 21—People v. 
Kabana, 52 N.B.2d 320, 321 IlLApp. 
158—^People v. Reuter, 61 N.E. 2d 
812, 320 IlLApp. 600—People v. 
Paderewski, 19 H.E.2d 764, 299 Ill. 
App. 612, affirmed 25 N.E.2d 784, 
373 Ill. 197—People v. Ring, 275 
IlLApp. 214—^People v. Johnson, 
265 IlLApp. 179. 

Wash.—State v. Houck, 203 P.2d 693, 
32 Wash. 2d 693. 

Averments held insufficient 
Ga.—^Atlanta Southern Dental Col¬ 
lege V. State, 180 S.E. 620, 51 Ga. 
App. 379. 

Ill.—People V. Wirth, 266 IlLApp. 
231. 

81. Wis.—Schaeffer v. State, 89 N. 
W. 481, 113 Wis. 595. 

82. Del.—State v. Morrow, 10 A. 2d 
530, 1 Terry 363. 

83. Cal.—People v. Mangiagli, Su¬ 
per.. 218 P.2d 1025. 

D.C.—Powers v. U. S., 128 P.2d 300, 
76 U.S.App.D.'C. 371, certiorari de¬ 
nied 62 S.Ct. 1300, 316 U.S. 693, 86 
L.Ed. 1764. 

Ill.—People V. Ring, 275 IlLApp. 214. 
Ohio.—State v. Schwanzel, 29 Ohio 
H.P.,N.S., 541. 

Tex.—Hoxsey v. State, 169 S.W. 2d 
886, 143 Tex.Cr. 608. 

31 C.J. p 719 note 41 [a]. 

Surplusage 

Fact that affidavit charging of¬ 
fense of unlawfully practicing med¬ 
icine and surgery without a license 
contained words copied from statute 
which could properly have been 
omitted did not invalidate affidavit. 
—State V. Henning, 78 N.E.2d 688, 83 
Ohio App. 445. 
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to,84 or in the wording of a statutory or code form 
for such prosecutions,85 where the statute suffi¬ 
ciently defines the crime,85 as by setting out the 
facts constituting it.87 However, it has been held 
not sufficient merely to employ the language of the 
statute where such language is so general as not 
to meet the requirements of general statutes as to 
the contents of a complaint, indictment, or infor¬ 
mation,® 8 and, where the statute does not describe 
the act or acts which compose the offense, they must 
be specifically averred.89 An information charg¬ 
ing accused with the offense of attaching to his 
name a title indicating that he was engaged in the 
treatment of human ailments as a business is suf¬ 
ficient where it charges the offense in the language 
of the statute and then specifies the acts charged 
to be a violation.90 It is not necessary to employ 
the language of the statute in charging the of¬ 
fense if all the essential elements described in the 
statute are set out.^i 

On information and belief. The commission of 
the offense may be charged in a complaint on in¬ 
formation and belief.82 

Actual practice, treatment, or prescription must 
be alleged in an indictment or information for so 
practicing,93 but not in an indictment or informa- 


§ 25 

tion for advertising or holding oneself out to the 
public as a physician or as willing to treat the 

afflicted.94 

Allegation that accused professed to be a physi¬ 
cian and surgeon is not necessary in an information 
charging him with treatment or offer of treatment 

for compensation.95 

Commission of offense in different ways may be 
charged conjunctively in the indictment or infor¬ 
mation where the offense may be committed in such 
ways and they are not repugnant,9 5 particularly 
where the several ways by which the offense may 
be committed are set out in the same statute and 
are embraced in the same general definition and 
punished in the same manner and to the same ex- 
tent.97 It has been held that an indictment which 
charges that defendant unlawfully ‘‘did practice or 
attempt to practice medicine or surgery” is not ob¬ 
jectionable.® 8 

Failure to register license or certificate. Since 
practice by a person without having registered his 
license or certificate in the county of his residence 
and practice without having obtained a license or 
certificate are separate and distinct offenses, as 
considered supra § 8, allegations which are essen¬ 
tial in an indictment or information for the for- 


Ala,—Jackson v. State, 99 So. 
826, 19 Ala.App. 633. 

Iowa.—State v, Cornelius, 204 NT.W. 
222, 200 Iowa 309. 

JVEo.—State v. Jones, 164 S.W.2d 85, 
237 Mo.App. 714. 

Tex.—^Ehrke v. State, Cr.App., 115 S. 
W.2d 631. 

Wash.—State v. Verbon, 8 P.2d 1083, 
167 Wash. 140. 

48 C,J. p 1080 note 27. 

^eans used 

Indictment charging- offense of 
practicing as an itinerant physician 
without a license which was in the 
axact language of the statute, except 
for the designation of the means 
iised for effecting cures, was held 
^ufRcient.—State v. Edmunds, 101 N. 
W. 431, 127 Iowa 333. 

55. Ala.—Jackson v. State, 99 So- 
826, 19 Ala.App. 633—^Dye v. State, 
188 So. 74, 28 Ala.App. 473, certio¬ 
rari denied 188 So. 76, 237 Ala. 
587. 

3^ont.—State v. Thierfelder, 132 F. 
2d 1035, 114 Mont. 104. 

fi6. 111.^—^People V. Kabana, 67 N.E. 
2d 460, 388 Ill. 198—People v. 
Brown, 168 N.E. 289, 336 Ill. 257. 
S7, Mo.—State v. Jones, 164 S.W.2d 
86, 237 Mo.App. 714. 

Vnuecessary allegations 

It is unnecessary to describe the 
kind of surgical instrument or in¬ 
struments used or the kind of medi¬ 


cine prescribed.—State v, Jones, su¬ 
pra. 

88. Ill.—People V. Brown, 168 IT.E, 
289, 336 Ill. 257. 

Utah.—State v. Hale, 263 P. 86. 71 
Utah 134. 

89. Ill.—^People v. Kabana, 57 N.B. 
2d 460, 388 Ill. 198—People v. 
Brown, 168 N.E. 289, 336 Ill. 257. 

Manner of holding out 

An indictment merely following 
the language of the statute was in¬ 
sufficient, since defendant was enti¬ 
tled to know in what manner it was 
claimed that he held himself out 
as a physician.—State v. Wilson, 65 
A. 88, 79 Vt. 379. 

90. Ill.—^People v. DeYoung, 38 N. 
E.2d 22, 378 Ill. 256. 

91. Minn.—State v. Rolf, 167 N.W. 
553, 140 Minn. 190, L.R.A.191SD 
1096. 

92. Wis.—Piper v. State, 158 N.W. 
319, 163 Wis. 604. 

93. N.M.—Territory v. Lotspeich, 94 
P. 1025, 14 N.M. 412. 

Single treatment 

(1) Complaint of a single thera¬ 
peutic treatment by the means spec¬ 
ified in statute defining practice of 
naturopathy is insufficient ,to charge 
a violation of statute prohibiting 
practice or attempt to practice na¬ 
turopathy without a license.—State 
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V. Wheaton, 36 A.2d 118, 130 Conn, 
544. 

(2) However, an information 
charging merely a single instance 
of diagnosis or treatment of a hu¬ 
man disability has been held suffi¬ 
cient to charge the practice of med¬ 
icine.—^People V. Blighton, 75 N.Y.S. 
2d 194, 190 Misc. 569. 

94. N.M.—Territory v. Lotspeich, 94 
P. 1025, 14 N.M. 412. 

Vt.—State V. Kaate. 104 A. 873, 92 
Vt. 497. 

Attaching title to name 
Ill.—^People V. DeYoung, 38 N.E.2d 
22, 378 Ill. 256. 

95. Tex.—Singh v. State, 146 S.W. 
891, 66 Tex.Cr. 156. 

96. Tex.—Robertus v. State, 45 S. 
W.2d 595, 117 Tex.Cr. 370. 

48 C.J. P 1081 note 43. 

97. Tex.—^Robertus v. State, supra. 
Practicing without license or regis¬ 
tration 

Information charging unlawful 
practice of medicine was held not 
defective in charging chiropractor 
with practicing medicine without 
having both his license based on ex¬ 
amination and a verification license 
recorded.—Robertus v. State, supra. 

98. N.C.—State v. Welch, 40 S.E. 
120, 129 N.C. 579, 580—State v. 
Van Doran, 14 S.E. 32, 109 N.C. 

I 864. 
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mer offense may not be necessary in an indictment 
or information for the latter offense,9^ and, where 
the latter offense is sufficiently charged, additional 
statements applicable to the former offense but 
not sufficient to charge it completely, may be re¬ 
jected or disregarded as surplusage.^ 

Negativing defenses or exceptions. The indict¬ 
ment, information, or complaint need not negative 
defensive matters,^ or exceptions or provisos which 
are not a part of the definition or description of 
the offense charged,3 or which are contained in 
another or subsequent section of the statute;^ but 
where the exception is a necessary element, or in¬ 
tegral part, of the offense it must be negatived.® 

Insufficiency of original complaint. The fact that 
the original complaint and warrant did not set forth 
the particular accusation is immaterial where the 
information was sufficient and the facts charged 
therein were disclosed by the testimony on the pre¬ 
liminary hearing.® 

Signature. The failure of the attorney who pre¬ 
sented the case to the grand jury to sign the in¬ 
dictment is immaterial and will not invalidate it 
where the indorsement by the foreman of the grand 
jury is that which is essential.'^ 


b. Lack of License or Certificate 

In a prosecution for practicing medicine or some 
other branch of the healing arts without a license it is 
necessary to allege that the accused did not have a li¬ 
cense, certificate, or other authority required by stat¬ 
ute. 

It is necessary to allege,^ in terms broad enough 
to meet the requirements of the statute,9 that ac¬ 
cused did not have a license, certificate, or other 
authority required by the statute. It is not neces¬ 
sary, however, to negative the possession of a li¬ 
cense by accused under a statute other than that 
under which the offense is charged.^O Alleging 
that accused did not have a license from the board 
of health, without stating what board of health, 
is bad pleading,but does not necessarily render 
the indictment fatally defective .12 Where the pen- 
alty for practicing medicine without an occupational 
license is different from that for practicing medi¬ 
cine without a license from the state board of medi¬ 
cal examiners, the information must allege the char¬ 
acter or kind of license not possessed.13 

c. Patient or Disease Treated 

As a genera! rule in a prosecution for practicing’ 
medicine or some other branch of the healing arts with¬ 
out authority it is not necessary to allege the name of 
the patient or the disease treated by the accused. 


99. Tex.—Stiles v. State, 148 S.W. 
326, 66 Tex.Cr. 665. 

1. Wash.—State v. Sanford, 154 P. 
1114, 89 Wash. 669. 

48 C.J. p 1081 note 48. 

2. Ga.—^Atlanta Southern Dental 
College V. State, 180 S.E. 620, 51 
Ga.App. 379. 

Persons practicingr at time statute 
enacted 

Indictment for practicing- dentis¬ 
try without license need not allege 
that defendant was not lawfully 
practicing dentistry before or at 
time of passage of act requiring li¬ 
cense, although act provides that no 
person authorized to practice dentis¬ 
try at time of passage thereof should 
be required to obtain any additional 
authority to practice, since act 
makes authority to practice at time 
of its passage a defensive matter.— 
Atlanta Southern Dental College v. 
State, supra. 

3. Cal.—People v. Fowler, 84 P.2d 
326, 32 Cal.App.2d 737. 

Fla.—Gurr v. State, 7 So.2d 590, 150 
Fla. 65. 

Ill.—People V. Boyden, 81 3Sr.E.2d 
142, 400 Ill. 409—People v. Boyden, 
73 N.E.2d 328, 331 IIl.App. 418— 
People V, Shaver, 7 N.B.2d 160, 
289 I11.APP. 612. 

Ind.—Beyer v. State, 158 N.E. 477, 
199 Ind. 647. 

Minn.—State v. Graves, 201 N.W. 
933, 161 Minn. 422, error dismissed 


46 S.Ct. 335, 270 U.S. 669, 76 L.Bd. 
790. 

Ohio.—State v. Fishwick, 85 N.E.2d 
136, 84 Ohio App. 283. 

31 C.J. p 720 note 58 [b], p 724 note 
77 [a] (3), (4). 

Negativing statutory exceptions and 
provisos generally see Indictments 
and Informations § 140. 

Pleadings held to negative exemp¬ 
tion 

Information charging that corpo¬ 
ration offered to sell dental plates 
to the public was sufficient to nega¬ 
tive the statutory exemption permit¬ 
ting corporation to make or repair 
plates on prescription of a licensed 
dentist, since alleging the offer to 
sell negatived such exemption.—Peo¬ 
ple V. A. A. A. Dental Laboratories, 
47 N,B.2d 371, 318 IIl.App. 160. 

4. Ill.—^People V. Spencer, 16 N.E. 

2d 925, 296 IIl.App. 646. 

Or.—State v. Burroughs, 280 P. 653, 
130 Or. 480. 

Wash.—State v. Houck, 203 P.2d 693, 
32 Wash.2d 693. 

Wis.—Piper v. State, 158 N.W. 319, 
163 Wis. 604. 

31 C.J. P 722 note 60 [a] (3), (4). 

5m Tex.—^Frey v. State, 200 S.W.2d 
194, 150 Tex.Cr. 201. 

6- Wis.—State v. Neukom, 14 N.W. 
2d 30, 245 Wis. 372. 

7. N.T.—^People v. Rice Associates, 
56 N.T.S.2d 833, 185 Misc. 473. 
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8. W.Va.—State v. McGrail, 183 S.E. 

686. 117 W.Va. 51. 

48 C.J. p 1081 note 50. 

Lack of registration see supra 5^ 
23 c. 

9m Cal.—^People v. Fowler, 84 P.2dS 
326, 32 Cal.App.2d Supp. 737. 

48 C.J. p 1081 note 51. 

Particular hoards 

Under statute prohibiting treating; 
the sick or afflicted without a valid* 
unrevoked certificate issued by the- 
board of medical examiners, or the 
board of osteopathic examiners, a. 
complaint charging violation of the* 
statute must negative possession by 
defendant of a certificate from either 
board,—^People v. Fowler, supra. 

10. Cal.—^People v. Fowler, supra. 
triLder chiropractic act 

In complaint charging accused' 
with treating the sick and afflicted in4 
violation of statute requiring license 
from either the board of medical ex¬ 
aminers or the board of osteopathic 
examiners, it is not necessary to* 
negative possession of a license un¬ 
der the chiropractic act where such* 
act was a subsequent and separate- 
statute.—^People V. Fowler, supra. 

11. Mo.—State v. Hellscher, 129 S.. 
W. 1036, 150 Mo.App. 230. 

12. Mo.—State v. Hellscher, supra. 

13. Fla.—-Whitehurst v. State, 141 l 
S o. 878, 105 Fla. 574. 
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As a general rule a complaint, indictment, or in¬ 
formation for practicing without a license or cer¬ 
tificate need not state the name of the patient^^ 
or disease^^ treated by accused; nor need it al¬ 
lege that the person treated in fact had a disease^® 
or that treatment was given to, or medicine was 
prescribed for, a human being as distinguished 
from a domestic animal>7 In a few jurisdictions, 
however, it is necessary to name the individual 
treated or operated on^® or give a proper excuse 
for not naming him;!^ and it is also necessary to 
make an averment as to the ailment of the patient^® 

d. Reward or Compensation 

In a prosecution for practicing medicine or some 
-other branch of the healing arts without authority it is 
not necessary to allege that the accused practiced for a 
i'ee or reward where payment or reward is not an es- 
■sentiai element of the offense. Where compensation is 
■an element of the offense, the necessity to allege that the 
accused practiced for compensation has been both af- 
Tfirmed and denied. 

Where payment or reward is not an essential 
element of the offense, an indictment or information 
for practicing medicine without a license need not 
charge that defendant practiced for '‘fee or re- 
■ward.”2l Under statutes making compensation an 
-element of the offense, it has been both affirmed^s 
^nd denied^s that it is necessary to allege that ac¬ 


§ 25 

cused practiced for compensation. It is not nec¬ 
essary, however, to allege from whom accused re¬ 
ceived the compensation,24 and where it is alleged 
such averment may be disregarded as surplusage.25 

e. Issues, Proof, and Variance 

In a prosecution for practicing medicine or some 
other branch of the healing arts without authority, the 
issues are generally limited to matters relating to the 
question whether the accused was practicing without a 
license; proof of the essential elements of the offense 
charged is required. 

Evidence in support of the allegations of the com¬ 
plaint, indictment, or information rs admissible,^® 
but evidence which is not responsive to any issue 
in the case is not admissible.27 The issue or ques¬ 
tion in the case is whether or not accused was prac¬ 
ticing without a license or certificate.28 Whether 
or not the person treated by accused actually had 
an ailment is not in issue.29 

Generally speaking, the allegations in the indict¬ 
ment or information must be substantiated by proof 
in order to warrant a conviction,*2® but, unless dis¬ 
proved by accused, a negative averment is taken 
as true where the subject matter thereof is peculiar¬ 
ly within his knowledge.^! Proof that accused was 
not within statutory exceptions is not required 
and, although it has been held that the state is 


n.4. S.D.— state v. Carlisle, 139 N.W. 
127, 30 S.D. 475, writ of error dis¬ 
missed 35 S.Ct. 663, 238 U.S. 609, 
59 L.Ed. 1487. 

AS C.J. p 1081 note 54. 

15. Ala.—Thompson v. State, 97 So. 
258, 19 Ala.App. 328. 

*Cal.—People v. T. Wah King, 190 P. 
662, 47 Cal.App. 327. 

16. Ala.—^Frazier v. State, 97 So. 
251. 19 Ala.App. 322. 

17. Iowa.—State v. Kendig, 110 N, 
W. 463, 133 Iowa 164. 

48 C.J. P 1081 note 57. 

18. Del.—State v. Morrow, 10 A.2d 
630, 1 Terry 363. 

AS C.J. P 1081 note 68. 

’’OxnissiouL from complaint 

Accused’s waiver of preliminary 
vexamination did not authorize trial 
for treating human ailments without 
license under information based on 
-complaint not designating person 
i:reated.—State v. Hale, 263 P. 86, 71 
Utah 134. 

19. N.Y.—People V. Devinny, 125 N. 
E. 543, 2271^.T. 397. 

:20. Utah.—State v. Hale, 263 P. 86, 
71 Utah 134. 

:21. Ala.—^McAllister v. State, 181 
So. 511, 28 Ala.App. 213. 

48 C.J. P 1081 note 61. 

:22. N.M .—Territory v. Dotspeich, 94 
p. 1026, il4.3Sr.M. 412. 


Okl.—Ray v. Stevenson, 111 P.2d 824, 
71 Okl.Cr. 339. 

23. Ga.—Blalock v. State, 37 S.E. 
361, 112 Ga. 338. 

24. Tex.—^Hilty v. State, 49 S.W.2d 
786, 120 Tex.Cr. 304. 

25. Tex.—^Hilty v. State, supra. 

28. Utah.—State v. Bradford, 280 P. 

733, 74 Utah 506. 

48 C.J. P 1082 note 72. 

Hvidence held admissible under 
pleadings 

Evidence that gland oil was not 
drug was held admissible under in¬ 
formation for unlawfully treating 
human ailments without use of 
drugs.—State v. Bradford, supra- 

27. Ill.—People v. Reuter, 51 N.E. 
2d 812, 320 IlLApp. 600—People v. 
DeYoung, 33 N.E.2d 610, 309 Ill. 
App. 525, affirmed 38 N.E.2d 22, 
378 Ill. 256. 

: Ind.—MacDonald v. State, 64 N.E.2d 
794, 224 Ind. 74. 

Va.—Grosso v. Commonwealth, 13 S. 

B.2d 285, 177 Va. 830. 

48 C.J. P 1082 note 73. 

Harmless error 

Where other evidence on the mat¬ 
ter was admitted, error in permit¬ 
ting the prosecuting attorney to 
question accused about his use of 
the title “doctor’' was not harmful. 
—^People V. Reuter, 51 N.E. 2d 812, 
320 I11.APP. 600. 


28. Cal.—People v. Ratledge, IS6 P. 
455, 172 Cal. 401. 

48 C.J. p 1082 note 74. 

29. Ill.—^People V. Reuter, 51 N.E,2d 
812, 320 IlLApp. 600. 

30. Del.—State v. Ghadiali, 175 A- 
315, 6 W.W.Harr. 308. 

48 C-J. P 1082 note 75. 

Matters required to be proved 

(1) In prosecution for unlawful 
practice of medicine, fact that de¬ 
fendant held himself out as able to 
diagnose, treat, operate or prescribe 
must be established in addition to an 
undertaking or offer to perform one 
of such acts.—^People v. Zinke, 7 N. 
Y.S.2d 941. 169 Misc. 573. 

(2) In prosecution for practicing 
medicine without a license, state was 
held required to prove, under the In¬ 
dictment, that accused recommended 
for use of some person appliance for 
cure or relief of some ailment, with 
intention of receiving compensation 
for his advice, or that accused used 
in connection with his name letters 
“M. D." in such manner as to im¬ 
ply or designate him as practitioner 
of medicine.—State v. Ghadiali, 175 
A. 315, 6 W.W.Harr.,Del., 308. 

31. Mo.—State v. Hathaway, 21 S- 
W. 1081, 115 Mo. 36. 

48 C.J. P 1082 note 76. 

32. Ohio.—State v. Eishwick, 85 N. 
E.2d 136. 84 Ohio App. 283. 
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required to prove that accused had no license in 
a prosecution for practicing without a license, 
other authority has held that proof is not required 
that accused did not have a license to practice med¬ 
icine or the particular -branch of the healing arts 
involved.^^ Proof that the acts committed by ac¬ 
cused were not in cases of emergency is not re¬ 
quired where emergency cases are not excepted 
from the provision of the statute under which the 
information is filed.The subject matter of an 
averment which is surplusage need not be proved.^® 
It is not necessary to prove that the offense was 
committed on the precise date alleged,^^ or the 
date of each treatment accused gave his patients 
and it is not necessary to prove that the person 
treated had an ailment^s or that he or accused sup¬ 
posed that he had an ailment/0 nor is it neces¬ 
sary for the state to have an analysis made of the 
medicine prescribed or sold by accused.'^i It has 
been both affirmed^ 2 and denied^^ that on an indict¬ 
ment or information for practicing medicine with¬ 
out a license from a specified board the prosecu¬ 
tion must show that such board was legally con¬ 
stituted. It is not incumbent on the state to show 
that accused practiced medicine or treated diseases 
or disorders according to som-e particular system 
or method/^ 

Where payment or reward is not an essential ele¬ 
ment of the offense, it need not be proved in a pros¬ 
ecution for practicing without a license t)ut 


where practice for compensation and reward is an 
essential element of the offense it must be proved,46 
although the state, need not prove the actual re¬ 
ceipt of such compensation47 or from whom the 
compensation was received/® A variance between 
the proof and an averment as to who paid the com¬ 
pensation is not fatal.49 

g 26. - Pleas and Defenses 

In a prosecution for practicing medicine or some spe¬ 
cific branch of the healing arts without a license, par¬ 
ticular matters have been held to constitute a defense^ 
such as the possession of a valid unrevoked license au¬ 
thorizing the accused to practice the healing art involved? 
but such defenses must be pleaded if they are to be re¬ 
lied on. 

In a prosecution for practicing medicine without 
a license or certificate, various matters have been 
held to constitute a defense, such as a valid and un¬ 
revoked license or certificate, issued to accused 
and authorizing him to practice in the state.^O Al¬ 
so, a license to practice a specific branch of the 
healing arts is a complete defense to such a prose¬ 
cution where accused has not exceeded the author¬ 
ity of his license.5^ In a prosecution for practic¬ 
ing chiropractics without a license, a license from 
either the medical or chiropractic board is a com¬ 
plete defense.52 An exception or proviso that is 
not a part of the definition or description of the 
offense charged constitutes defensive matter which 
must be pleaded by accused as a defense, if he 
desires to rely on it/® 


33. Tex.—^Mayo v. State, 68 S.W.Sd 
821, 123 Tex.Cr. 315. 

34. Ill.—^People v. Johnson, 265 Ill. 
App. 179. 

35. Ill.—People V. Spencer, 16 N.E. 
2d 925, 296 Ill.App. 646. 

36. Hawaii.—Territory v. Takamine, 
21 Hawaii 465. 

Tex.—Hilty v. State. 49 S.W.2d 786, 
120 Tex.Cr. 304. 

37. Ill.—Kettles v. People, 77 N.E. 
472, 221 Ill. 221. 

48 C.J. P 1082 note 78. 

38. S.H.—State v. Carlisle, 139 N. 
W. 127, 30 S.D. 475, writ of error 
dismissed 35 S.'Ct. 633. 238 U.S. 
609, 59 L.Ed. 1487. 

39. Ala.—^McAllister v. State, 181 
So. 5X1, 28 Ala.App. 213. 

Ill.—People V. neuter, 51 N.E.2d 812, 
320 I11.APP. 600. 

40. Ill.—^People V. Keuter, supra. 

41. Wash.—State v. Low, 74 P.2d 
458, 192 Wash. 631. 

42. U.S.—U. S. V. Williams, D.C., 28 
P.Cas.No.16,713, 6 Cranch C.C. 62. 

43. Mo.—State v. Wild, 202 S.W. 
613. 


44. Tex.—Collins v. State, 162 S.W. 
1047, 68 Tex.Cr. 354. 

48 C.J. p 1082 note 81. 

45. Ala.—McAllister v. State, 181 
So. 511, 28 Ala.App. 213. 

46. Ariz.—State v. Alexander. 189 
P.2d 455, 66 Ariz. 396. 

47. Del.—State v. Ghadiali, 175 A. 
315, 6 W.W.Harr. 308. 

Mo.—State v. Hale, 15 Mo. 606. 

48. Tex.—Hilty v. State. 49 S.W.2d 
786, 120 Tex.Cr. 304. 

49. Tex.—^Hilty v. State, supra. 

50. Utah.—State v. Bradford, 280 P. 
733, 74 Utah 506, 

48 C.J. P 1081 note 65. 

TTnliceused practice of specific 
branch of medicine 
Proof that accused was licensed 
to practice medicine and surgery in 
all their branches is a complete de¬ 
fense to charge that accused, with¬ 
out a license, practiced the treat¬ 
ment of human ailments without the 
use of drugs or medicine and with¬ 
out operative surgery.—State v. 
Bradford, supra. 

51. Cal.—People v. Mangiagli, 218 

P.2d 1025. i 


Xlse of prefix “Dr-”' by drugless 
practitioner, who held a certificate 
issued under the code and was a 
practitioner, was held not in viola¬ 
tion of the statute.—Cooper v. State 
Bd. of Medical Examiners of Dept, 
of Professional and Vocational 
Standards of Cal., Cal., 217 P.2d 630. 

52. Cal.—People v. Mills. 240 P. 296, 
74 CaLApp. 353. 

License to practice medicine as au¬ 
thority to practice chiropractics 
see supra § 15. 

53. Cal.—^People v. Fowler, 84 P.2d 
320, 32 Cal.App.2d Supp. 737. 

Ill.—People V. Shaver, 7 N.B.2d 160, 
289 Ill.App. 612. 

Tex.—Hawkins v. State, 125 S.W.2d 
680, 136 Tex.Cr. 413. 

Particular exemptions see supra Si 
9. 

Emergency 

(1) The existence of an emergency 
must be taken advantage of as a. 
matter of defense if it is to be re¬ 
lied on.—State v. Houck, 203 P.2d 
693, 32 Wash.2d 693. 

(2) Emergency exists when exi¬ 
gency of obstetrical case requires 
some kind of action before services 

I of physician can be readily procured- 
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Various matters have been held not to consti¬ 
tute defenses to a prosecution for practicing medi¬ 
cine or some branch of the healing arts unlawfully 
or without a license,^ 4 such as discrimination 
against a particular class of practitioners;^^ that 
others to whom a license should not have been 
granted were issued a license under an invalid 
rule;56 the allowance of other persons, equally 
guilty, to escape ;57 the unlawful exclusion of ac¬ 
cused from examination 8 that accused is a grad¬ 
uate of one medical school and is attending another 
medical school that accused acted in good faith 
or did what was customary that the patient did 
not have the disease or ailment for which accused 
treated him that accused did not demand a reg¬ 
ular fee for his services the grant of a charter 
by the state to an association and the issuance 
of a charter or certificate of incorporation to cer¬ 
tain incorporators, of whom defendant was one, 
authorizing the corporation to promote, teach, and 
practice a certain science in accordance with law.64 
A license to practice a specific branch of the healing 
arts is not a defense to a prosecution for the prac¬ 
tice by accused, without a license, of medicine or 


some other branch of the healing arts not included 
within the scope of his license, 65 or for acts in ex¬ 
cess of the power granted under the license or ex¬ 
pressly denied to such licensees.®® A special plea 
in bar is insufficient where it avers only that accused 
presented to the board of medical examiners his 
diploma from a named school of osteopathy, to¬ 
gether with the fee required by law.®*^ 

§ 27- - Evidence 

a. In general 

b. Admissibility 

c. Weight and sufficiency 

a. In General 

In a prosecution for practicing medicine, surgery, 
dentistry, or some other branch of the healing arts with¬ 
out a license or other authority, the state has the burden 
of proof and must establish the guilt of the accused; but 
the defendant has the burden of establishing a defense, 
such as that he had a license or was within a statutory 
exception or proviso. 

In general in a prosecution for practicing medi¬ 
cine, surgery, dentistry, or some other branch of 
the healing arts, the state has the burden of proof,®® 


—Williams v. State, 224 N.W. 286, 
118 Neb. 281. 

(3) Facts held to show that emer¬ 
gency did not exist.—^People v. Man- 
giagli, Cal., 218 P.2d 1025. 

64. Ill.—People v. Shaver, 11 N.E. 

2d 400, 367 Ill. 339. 

Motive for prosecution 

Fact that the prosecution emanat¬ 
ed as a result of the refusal of ac¬ 
cused to pay the prosecuting witness 
for injuries she claimed to have re¬ 
ceived is not a defense.—^People v. 
Shaver, supra. 

Invalid ground of objection 

An indictment charging dentist, 
who had paid license fee imposed by 
comprehensive act regulating prac¬ 
tice of dentistry, with having failed 
to pay license fee required by the 
General Occupational Tax Act was 
not demurrable on ground that the 
claimed license fee was invalid as 
“double taxation” since the license 
fees involved were not required to be 
uniform.—U. S. v. Basher, 9 Alaska 
719. 

55 . Ala.—^Bragg v. State, 32 So. 767, 
134 Ala. 165, 58 L..R.A. 925. 

66. Ala.—State v. Friedkin, 14 So.2d 
363, 244 Ala. 494. 

mot ground for demurrer 
Ala.—State v. Friedkin, supra. 

67. Iowa,—State v. Wilhite, 109 N. 
W, 730, 132 Iowa 226, 11 Ann.Cas. 
180. 

68. Oal.—People v. Ratledge, 166 P, 
455. 172 Cal, 401. 


Question for civU courts 
Fact that board of medical exam¬ 
iners arbitrarily discriminated 
against accused, who presented a 
diploma from a reputable school, by 
refusing to permit him to take li¬ 
cense examination was question for 
civil courts.—^Allison v. State, 76 S. 
W.2d 527, 127 Tex.Cr. 322, appeal dis¬ 
missed Allison V. State of Texas, 55 
S.Ct. 828, 295 XJ-S. 717, 79 L.Fd. 1672, 
rehearing denied 56 S.Ct. 82, 296 U.S. 
661, 80 L.Ed. 471—Stone v. State, 86 
S.W. 1029, 48 Tex.Cr. 114. 

59. Ill.—^People V. Shaver, 11 N.E. 
2d 400, 367 Ill. 339. 

60. N.T.—People v. Mari, 183 N.E. 
858, 260 N.Y. 383, 

61. Ohio.—Sorgen v. State, 172 N.E. 
835, 36 Ohio App. 281. 

62. Pa,—Commonwealth v. Goff, 60 
Pa.Dist. & Co. 267, 6 Bawrence L. 
J. 138. 

63. Tex.—Hawkins v. State, 125 S. 
W.2d 580, 136 Tex.Cr. 413. 

64. HI.—^State v. Hefferman, 65 A. 
284, 28 HI. 20. 

Corporation’s riglit to do business 
Where a prosecution for practicing 
medicine without a license is based 
on accused’s recommendation of a 
particular appliance for the cure or 
relief of a specific ailment with the 
intention of receiving compensation 
for his advice, the right of a cor¬ 
poration of which accused was pres¬ 
ident and which manufactured the 
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appliance to do business in the state 
is not a defense.—State v. Ghadiali, 
175 A. 315, 6 W.W.Harr.,Del., 308. 

65. Iowa.—State v. Cornelius, 204 
N.W. 222, 200 Iowa 309. 

Xiicenses held not defense to prac¬ 
tice of medicine 

(1) License to practice chiroprac¬ 
tic.—People V. Machado, 279 P. 228, 
99 Cal.App. 702, 

(2) License to practice osteop¬ 
athy.—State V. Cornelius, 204 N.W. 
222, 200 Iowa 309. 

(3) License to treat the sick by 
herbs and massage.—Commonwealth 
V. Allison, 38 A.2d 535, 155 Pa.Su- 
per. 290, certiorari denied 65 S.Ct. 
685, 324 U.S. 849, 89 L.Ed. 1409. 

66. Iowa.—State v. Cornelius, 204 
N.W. 222, 200 Iowa 309. 

Extent of authority 

Under statute authorizing a li¬ 
censed chiropractor to practice chi¬ 
ropractic as taught in chiropractic 
schools or colleges, the permissible 
practice by holder of license does not 
extend beyond scope of “chiropracr 
tic” as that term was understood and 
defined on the date the statute was 
enacted, and therefore what was 
taught in chiropractic schools and 
colleges subsequent to its enactment 
is not a defense.—^People v. Man- 
giagli. Cal., 218 P.2d 1025. 

67. Ind.—Melville v. State, 89 N.H 
490, 90 N.E. 467, 173 Ind. 352. 

68. Ala.—^Sanford v. State, 120 So. 
677, 23 Ala.App. 58. 
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and must prove the guilt of accused.®^ It has the 
burden of proving that he practiced medicine, den¬ 
tistry, or such other branch of the healing arts 
as is alleged,*^® and that he practiced it for com¬ 
pensation, where that is an essential element of 
the offense."^^ The state, however, does not have 
the burden of proving that accused did not have a 
license, certificate, or such other authority as is re¬ 
quired by law. '^2 Defendant has the burden of prov¬ 
ing that he had a license, certificate, or such other 
authority to practice as is required by law,or 
that he was within an exception or exemption con¬ 
tained in the statute and, hence, the absence of 
evidence to show that accused is not within an ex¬ 
emption, exception, or proviso of the statute will 


not prevent his conviction.'^® 
b. Admissibility 

Any competent evidence tending to prove that the ac¬ 
cused did or did not practice the profession charged, op 
that he did or did not have a license, certificate, or other 
required authority, Is admissible. 

Any competent evidence having a material ten¬ 
dency to prove that accused did or did not prac¬ 
tice the profession in question,"^® or that he did or 
did not have a license, certificate, or other required 
authority,is admissible. In numerous instances 
various matters have been held inadmissible in evi¬ 
dence, *78 such as the articles of incorporation of a 
church'^9 or dental college the tenets of a church 
or religious organization the mental attitude of 


69. Ala.—^Wynn v. State, 23 So.2d 
398, 32 Ala.App. 152, certiorari de¬ 
nied 23 So.2d 400, 247 Ala. 186— 
Jackson v. City of Sylacauga, 144 
So. 125, 25 Ala.App. 244. 

Ariz.—State v. Alexander, 189 p.2d 
455, 66 Ariz. 396. 

Ill.—People V. Reuter, 51 ]Sr.B.2d 812, 
320 I11.APP. 600. 

Ind.—Benham v. State, 18 N.E. 454, 
116 Ind. 112. 

70. Ala.—Sanford v. State, 120” Sa 
677, 23 Ala.APP. 58. 

Ind.—^Benham v. State, 18 N.B. 454, 
116 Ind. 112, 

71. Ariz.—State v. Alexander, 189 
P.2d 455, 66 Ariz. 396. 

72. Ala.—Sanford v. State, 120 So. 
677, 23 Ala.App. 58. 

Ill.—People V. Prankowsky, 21 N.B. 
2d 582, 371 Ill. 493—People v. Boy- 
den, 73 N.E.2d 328, 331 Ill.App. 
418. 

73. Ala.—Wynn v. State, 23 So.2d 
398, 32 Ala.App. 152, certiorari de¬ 
nied 23 So.2d 400, 247 Ala. 186— 
Sanford v. State, 120 So. 577, 23 
Ala.App. 68. 

Cal.—^People v. Machado, 279 P. 228, 
99 Cal.App. 702. 

Ga.—Jordan v. State, 49 S.E,2d 694, 
77 Ga.App. 700. 

Ill.—People V. Paderewski, 25 N^.B. 
2d 784, 373 Ill. 197—People v. 

Frankowsky, 21 N.E.2d 582, 371 
Ill. 493—People v. Moe, 64 N.E.2d 
638, 322 Ill.App. 696—People v. 
Kahana. 52 N.E-2d 307, 321 Ill.App. 
160, affirmed 67 N.E.2d 460, 388 Ill. 
198—People v. Johnson, 266 Ill. 
App. 179. 

N'.Y.—People v. Johnerson, 49 N.T. 
S.2d 190, appeal dismissed 51 N.T. 
S.2d 221. 

Pa.—Commonwealth v. Allison, 156 
A. 812, 103 Pa.Super. 140. 

Wis.—Piper v. State, 231 N.W. 162, 
202 Wis. 58. 

-48 C.J. p 1082 note 85, 

Kefl,son for rule is that the matter 
is peculiarly within the knowledge 
of accused.—^Wynn v. State, 23 So.2d i 


398, 32 Ala.App. 152, certiorari de¬ 
nied 23 So.2d 400, 247 Ala. 186—48 
C.J. p 1082 note 85 [a]. 

Effect of rule 

The statute placing on accused the 
burden of proving his right to prac¬ 
tice was not intended to change 
fundamental principle that an ac¬ 
cused is presumed to be innocent and 
the effect of the statute is to cast on 
accused, when the evidence estab¬ 
lishes that he has done the things 
specified, the duty of bringing for¬ 
ward evidence to show that he has a 
right to do them.—Grosso v. Com¬ 
monwealth, 13 S.E.2d 286, 177 Va, 
830. 

In absence of proof of license^ the 
jury may properly conclude that ac¬ 
cused was not licensed to practice 
in the state.—People v. Johnerson, 
49 N.T.S.2d 190, appeal dismissed 51 
N.T.S.2d 221. 

74. N.C.—State v. Hicks, 67 S.E. 
441, 143 N.C. 689. 

Ohio.—State v. Pishwick, 85 N.E.2d 
136, 84 Ohio App. 283. 

75. Ariz.—State v. Hynds, 148 P.2d 
1000, 61 Ariz. 281. 

Ohio.—State v, Pishwick, 85 N.E.2d 
136, 84 Ohio App. 283. 

76. Ga.—Lyda v. State, 169 S.E, 751, 
47 Ga-App. 45. 

Tex.—Allison v. State, 76 'S.W.2d 
527, 127 Tex.Cr. 322, appeal dis¬ 
missed Allison V. State of Texas, 
55 S.Ct. 828, 295 U.S. 717, 79 L. 
Ed. 1672, rehearing denied 56 S.Ct. 
82, 296 U.S. 661, 80 L.Ed. 471. 

48 C.J. p 1082 note 88. 

Circmnstautial evidence was held 
admissible to prove that insertions 
in telephone directory in which ac¬ 
cused was listed as a chiropractor 
were placed there at accused's re¬ 
quest.—State V. Rasmussen, 128 P.2d 
318, 14 Wash.2d 397. 

Evidence held admissible 

(1) Evidence that treatments of¬ 
fered by accused, a licensed chiro¬ 
practor, were taught in chiropractic 
schools as part of chiropractic.— 
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People V. Schuster, 10 P.2d 204, 122 
Cal.App.Supp. 790. 

(2) Evidence that defendant was 
not dentist, masseur, osteopath, or 
nurse.—Robertus v. State, 45 S.W. 
2d 595, 119 Tex.Cr. 370. 

(3) Testimony of patient respect¬ 
ing number of times she went to see 
defendant chiropractor.—Robertus v. 
State, supra. 

(4) Testimony of manager of tele¬ 
phone company relating to fact that 
accused’s name appeared in tele¬ 
phone directory under listing of chi¬ 
ropractors, and the telephone direc¬ 
tory showing the listing.—State v. 
Rasmussen, 128 P.2d 318, 14 Wash. 
2d 397. 

(6) Other evidence see 48 C.J. p 
1082 note 88 [a]-[e]. 

77. Ohio.—Rhoades v. State, 27 
Ohio N.P..N.S., 252. 

48 C.J. P 1083 note 89. 

78. N.D.—State v. Miller, 229 N.W. 
669, 69 N.D. 286. 

Evidence held inadmissible 

(1) Evidence of the principles of 
naturopathy, where practices in¬ 
dulged were forbidden by statute.— 
State V. Miller, supra. 

(2) Evidence explaining difference 
between medicine and naturopathy. 
—State V. Henning, 78 N.E. 2d 588, 
83 Ohio App, 445. 

(3) Evidence of the ingredients of 
the medicines used.—State y. Miller, 
229 N.W. 569, 59 N.D. 286. 

(4) Evidence that the school of 
chiropractics which accused attend¬ 
ed taught the use of the methods 
adopted by him in treating the pa¬ 
tient in question.—Joyner v. State, 
179 So. 673, 181 Miss. 245, 115 A.D. 
R. 954. 

79. Ala.—^Pealy v. Birmingham, 73 
So. 296, 15 Ala.App. 367. 

80. S.D.—State v. Carlisle, 139 N. 
W. 127, 30 S.D. 475, writ of error 
dismissed 35 S.Ct. 663, 238 U.S. 
609, 69 L.Ed. 1487. 

81. Colo.—Smith V, People, 117 P. 
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complainant in making the complaint the conclu¬ 
sion of accused or of other witnesses that the acts 
done by him did not constitute the practice of med¬ 
icine and surgery evidence as to whether the 
treatments given by accused were beneficial or 
harmful the treatment of the prosecuting wit¬ 
ness by other physicians evidence that other 
physicians had no certificates;^^ evidence show¬ 
ing merely that accused had a right to obtain a 
license or certificate evidence as to accused’s 
studies at certain schools and the educational re¬ 
quirements of those schools,the reasons for,^^ 
or the injustice or discrimination of,®® the action of 
the state board in refusing to grant a certificate to 
accused; and evidence offered for the purpose of 
bringing the case within a statutory exception, but 
which, if received, would not do so.®l Where a 
proper foundation connecting it with accused is 
laid, evidence of newspaper advertisements have 
been held admissible in evidence but, in the ab¬ 
sence of connecting evidence, evidence is not ad¬ 
missible of a newspaper advertisement disclosing 
the name of accused as the physician or surgeon 
of a hospital or infirmary,®® or that accused had 
a credit on the books of a newspaper.®^ The court 
will not compel a witness to- produce the medicine 
which he received from defendant®^ 


Other offenses. Evidence of instances other than 
those alleged in which accused practiced the pro¬ 
fession charged, or used or assumed the title, have 
been held admissible in cases where a plan or de¬ 
sign to practice was material, or a continuing prac¬ 
tice was charged.®® 

Compensation. Even though compensation may 
not be an essential element of the offense in the 
particular jurisdiction,®*^ evidence that accused re¬ 
ceived payment for the treatments given or serv¬ 
ices rendered by him is admissible,®® provided, in 
some jurisdictions, the payment was a part of the 
res gestae of the treatment.®® Accused is entitled 
to introduce evidence that the services were ren¬ 
dered by him without compensation.^ 

c. Weight and SiifB-ciency 

In a prosecution for the practice of medicine and 
surgery, or one of the branches thereof, without a li¬ 
cense or other authority the rules governing the weight 
and sufficiency of evidence in criminal prosecutions gen¬ 
erally apply, except as they are modified by statutes reg¬ 
ulating the effect of specified evidence in such prosecu¬ 
tions. 

Effect is accorded statutes under which certain 
records are prima facie evidence of the existence 
or nonexistence of a license,^ or the use by a per¬ 
son of the title “Dr.,” “Doctor,” etc., or the ex- 


612, 51 Colo. 270, 36 L.R.A.,N.S.. 
158. 

N.B.—State v. Miller, 229 N.W. 569, 
59 N.D. 286. 

Teachings of church about diet 
and health are not admissible.— 
State V. Verbon, 8 P.2d 1083, 167 
Wash. 140. 

82. R.I.—Swarts v. Siveny, 85 A. 
33. 35 R.I. 1. 

83. Ohio.—Triplett v. State, 23 Ohio 
Cir.Ct.,N.S., 172. 

Tex.—^Robertas v. State, 45 S.W.2d 
595, 119 Tex.'Cr. 370. 

84. Okl,—^Needham v. State, 32 P. 
2d 92, 55 Okl.Cr. 430. 

Tex.—^McCabe v. State, 214 S.W.2d 
462, 152 Tex.Cr. 359—Robertas v. 
State, 45 iS.W.2d 595, 119 Tex.Cr. 
370. 

48 C.J. p 1083 note 95. 

85. Tex.—Germany v. State, 137 S. 
W. 130, 62 Tex.Cr. 276, Ann.Cas. 
1913C 477. 

48 C.J. p 1083 note 96. 

86. Ala.—Brooks v. State, 41 So. 
156, 146 Ala. 153. 

87. Pa.—-Commonwealth v. Keemer, 
20 Pa.Dist. 983. 

48 C.J. p 1083 note 98. 

88- Ind.—MacDonald v. State, 64 M. 
B.2d 794, 224 Ind, 74. 

89- Tex.—^Allison v. State, 76 S.W. 
2d 527, 127 Tex.Cr.R. 322, appeal 
dismissed Allison v. State of Tex¬ 


as, 55 S.Ct. 828, 295 U.S. 717, 79 
L.Ed. 1672, rehearing denied 56 
S.Ct. 82, 296 U.S. 661, 80 L.Bd. 471. 

90. Tex.—^Allison v. State, 76 S.W. 
2d 527, 127 Tex.Cr.R. 322, appeal 
dismissed Allison v. State of Tex¬ 
as, 55 S.Ct. 828, 295 U.S. 717, 79 
L.Ed. 1672, rehearing denied 56 S. 
Ct. 82, 296 U.S. 661, 80 D.Ed. 471. 

48 C.J. p 1083 note 99. 

91. Neb.—Carpenter v. State, 184 
N.W. 941, 106 Neb. 742. 

48 C.J. p 1083 note 1. 

92. Wash.—State v. Low, 74 P.2d 
458, 192 Wash. 631. 

93. Tex.—Collins v. State, 171 S.W. 
729, 75 Tex.Cr. 534. 

48 C.J. p 1083 note 3. 

94. Tex.—Collins v. State, supra. 

95. U.S.—U. S. V. Williams, D.C., 
28 iP.Cas.No.l6,71S, 5 Cranch C.C. 
62. 

96. Ga.—Lyda v. State, 169 S.E. 751, 
47 Ga.App. 45. 

Mich.—^People v. Edelsohn, 35 N.W. 

2d 389, 323 Mich. 469. 

Tex.—^Allison v. State, 76 S.W.2d 
527, 127 Tex.'Cr.R. 322, appeal dis¬ 
missed Allison V. State of Texas, 
55 S.Ct. 828. 295 U.S. 717, 79 L.Ed. 
1672, rehearing denied 56 S.Ct. 82, 
296 U.S. 661, 80 L.Ed, 471. 

Wis.—State v. Neukom, 14 N-W.2d 
80, 245 Wis. 372. 
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Other prosecution 
Evidence of indictment charging 
accused with the illegal practice of 
medicine over two years previously, 
with accused's plea of guilty there¬ 
on, was held admissible.— Lyda. v. 
State, 169 S.E. 751, 47 Ga.App. 45. 
Nonprejudicial error 

In prosecution of licensed chiro¬ 
practor for the practice of medicine, 
even though evidence of instances 
other than those alleged in which 
accused practiced medicine were im¬ 
properly admitted, it is not prejudi¬ 
cial where accused admitted them 
and based his defense on the 
ground that his license entitled him 
to engage in such forms of practice. 
—^People V. Mangiagli, Cal.Super., 
218 P.2d 1025. 

97. N.D.—State v. Ramsey, 154 N. 
W. 731, 31 N.D. 626. 

48 C.J. p 1083 note 5. 

Compensation as element of offense 
see supra § 10. 

98. Tex.—Singh v. State, 146 S.W. 
891, 66 Tex.Cr. 156. 

99. Ala.—McAllister v. State, 181 
So. 511, 28 Ala.App. 213. 

48 C.J. P 1083 note 7. 

X. Mass.—Commonwealth v. St 
Pierre, 55 N.E. 482, 175 Mass. 48. 
2. Mont.—State v, Hopkins, 166 P. 
304, 54 Mont. 52. 

Wash.—State v. Dodson, 102 P. 872, 
54 Wash. 31. 
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posure of a sign, circular, or advertisement, indi¬ 
cating his occupation to be that of a physician, is 
prima facie evidence that he is practicing medi¬ 
cine but, aside from such statutory rules, general 
rules governing the weight and sufficiency of evi¬ 
dence in criminal prosecutions are controlling.^ 


§ 28. - Trial 

In a prosecution for practicing medicine or some spe¬ 
cific branch of the healing arts without a license or other 
authority, it is for the Jury, under proper instructions, 
to determine the Issues of fact involved in the case, where 
the evidence is sufficient to warrant the submission of the 
case to it; but a verdict should be directed for the ac- 


3. N.J.—^IVIayer v. State, 45 A. 624, 
64 N.J.Law 323. 

4. Wash.—State v. Bennett, 107 P. 
2d 344, 6 Wash.2d 208. 

48 C.J. p 1083 note 12. 

Substantial evidence recLuired 
Fla.—McMillon v. State, 45 So.2d 

117. 

Circumstantial evidence 

The case may be proved by cir¬ 
cumstantial evidence.—State v. Ben¬ 
nett, 107 P.2d 344, 6 Wash.2d 208. 

Fresmuptive evidence 

Signs and certificates bearing a 
person’s name as a “Doctor of Chir¬ 
opractic” or “Chiropractor” are in 
themselves presumptive evidence 
that such person held himself out 
as able to diagnose, treat, operate, 
or prescribe.—^People v. Zinke, 7 N. 
T.S.2d 941, 169 Misc. 573. 

Evidence of single act, or of the 
treatment of a single patient, to¬ 
gether with evidence characterizing 
it and tending directly to show that 
it was professional, may be suffi¬ 
cient to show, or warrant an infer¬ 
ence, that accused engaged in prac¬ 
tice as a business.—State v. Whea¬ 
ton, 36 A.2d 118, 130 Conn. 544—48 
aJ. p 1083 note 12 [e]. 

Evidence held sufficient 

(1) To sustain conviction in gen- 

Ariz,—State v. Hynds, 148 P.2d 1000, 
61 Ariz. 281. 

Cal.—^People v. Fowler, 84 P.2d 326, 
32 Cal.App.2d Supp. 737—People v. 
Mangiagli, Super., 218 P.2d 1025. 
Conn.—State v. Wheaton, 36 A.2d 

118, 130 Conn, 644. 

p,C.—^Powers v. U. S., 128 F.2d 300, ! 
75 U.S.App.D.C. 371, certiorari de¬ 
nied 62 S.Ct. 1300, 316 U.S. 693, 86: 
L.Ed. 1764. ; 

Ga.—^Lyda v. State, 169 S.E. 751, 47 ; 
Ga.App. 45. 

Ill.—People V. Hongetti, 70 N.E.2d; 
568, 395 Ill. 580—People v. Swi- 
talski, 69 N.B.2d 315, 394 Ill. 530 
—^People V. Mueller, 60 N.E.2d 424, 
389 Ill. 685—People v. Kabana, 57 
]Sr.B.2d 460, 388 Ill. 198—People v, 
Friedman, 29 N.E.2d 89, 374 111. 
212—^People v. Shaver, 11 N.E.2d 
400, 367 Ill. 339—^People v. Kaba¬ 
na, 63 N.B.2d 476, 321 Ill-App. 637 
—^People V. Elmore, 17 ]Sr.E.2d 234, 
297 Ill.App. 69—^People v. Johnson, 
265 IlhApp. 179. 

Mo.—State v. Stark, App., 148 S.W, 
2d 82. 


N.T.—People v. Mari, 183 N.E. 858. 
260 K-.Y. 383—People v. Dennis, 66 
N.T.S.2d 912, 271 App.Div. 626— 
People V. Blighton, 75 N.Y.S.2d 
194, 190 Misc. 569—People v. Wen- 
del. 68 N.Y.S.2d 267, affirmed 75 
]Sr.Y.S.2d 302, 272 App.Div. 1067— 
People V. Zinke, 7 N.Y,S.2d 941, 
169 Misc. 573—People v. Mastro- 
marino, 265 N.Y.S. 864, 148 Misc. 
454. 

isr.c.— State V. Baker, 48 S.E.2d 61, 
229 N.C. 73. 

Icr.D.—State V. Miller, 229 N.W. 569. 
59 N.D. 286. 

Ohio.—State v. Henning, 78 N.E.2d 
588, 83 Ohio App. 445—State v. 
Method. 42 N.B.2d 1013, 69 Ohio 
App. 66—State v. Mueller, 179 N. 
E. 503, 41 Ohio App. 102, error dis¬ 
missed Mueller v. State, 181 N.E. 
880, 124 Ohio St, 655—Sorgen v. 
State, 172 N.E. 835, 36 Ohio App. 
2S1. 

Or.—State v. Burroughs, 280 P. 653, 
130 Or. 480. 

Okl.—Holt V. State. 300 P. 430, 61 
Okl.Cr. 263. 

Pa.—Commonwealth v. Crandall, 21 
A.2d 232, 145 Pa.Super. 363, certio¬ 
rari denied Crandall v. Common¬ 
wealth. of Pennsylvania 62 S.Ct. 
296, 314 U.S. 686. 86 L.Ed. 549, and 
62 S.Ct. 297. 314 U.S. 686, 86 L.Ed. 
549—Comm 9 nwealth v. Allison, 1 
A.2d 920, 132 Pa.Super. 606—Com¬ 
monwealth V. Gregory, 1 A.2d 501, 
132 Pa.Super. 507—Commonwealth 
V. Long, 100 Pa.Super. 150—Com¬ 
monwealth V, Murry, Quar.Sess., 
57 Montg.Co, 376. 

Tex.—^McCabe v. State, 214 S.W.2d 
462, 152 Tex.Cr. 359—^Peery v. 

State, 134 S.W.2d 283. 138 Tex.Cr. 
155—Gardner v. State, 116 S.W.2d 
403, 134 Tex.Cr. 520, first case— 
Gardner v. State, 116 S,W.2d 403, 
second case, 134 Tex.Cr. 523— 
Gardner v. State, 116 S.W.2d 402, 
134 Tex.Cr. 521—Ehrke v. State, 
115 S.W.2d 631, 134 Tex.Cr. 222— 
Lanford v. State, 115 S.W.2d 632, 
134 Tex,Cr. 229—Hoy v. State, 115 
S.W.2d 629, 134 Tex.Cr. 226—Bar¬ 
rett V. State. 22 S.W.2d 930, 113 
Tex.Cr. 518. 

Va.—Grosso v. Commonwealth, 21 S. 
E.2d 728, 180 Va. 70. 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87—State v. Low, 
74 P.2d 458, 192 Wash. 631. I 

Wis.—Piper v. State, 231 N.W. 162, 
202 Wis. 58. 

48 C.J. p 1083 note 12 [fj (1). 

(2) To sustain conviction of prac- 
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' ticing dentistry without a license, 

I certificate, or other authority. 

Ariz.—State v. Jacobs, 204 P.2d 478, 

‘ 68 Ariz. 230. 

' Ga.—Jordan v. State, 49 S.B.2d 694, 
77 Ga.App. 700. 

Ill.—People V. Boyden, 73 N.E.2d 
328, 331 Ill-App. 418. 

Mich.—^People v. Edelsohn, 35 N.W. 

2d 389, 323 Mich. 469. 

N.Y.—People v. Gurevich, 75 N.Y.S. 
2d 919, 191 Misc. 338, affirmed 81 
N.Y.S.2d 138, 274 App.Div. 767. 

(3) To authorize finding of, or 
sustain conviction for, using or as¬ 
suming the title “Dr.,” “physician,” 
or similar term. 

Ill.—People V. DeYoung, 38 N.E.2d 
22, 378 Ill. 256. 

Wis.—State v. Neukom, 14 N.W.2d 
30, 245 Wis. 372—^Nickell v. State,. 
238 N.W. 508, 205 Wis. 614. 

(4) To show other matters. 

Ala.—McAllister v. State, 181 So. 

511, 28 Ala.App. 213. 

N.Y.—People v. Zinke, 7 N.Y.S.2d 
941, 169 Misc. 573. 

Tenn.—^Estep v. State, 192 S.W.2d 
706, 183 Tenn. 325. 

Wash.—State v. Bennett, 107 P.2d 
344, 6 Wash.2d 208. 

48 C.J. p 1083 note 12 [f]. 

Evidence held insufficient 

(1) To warrant or sustain convic¬ 
tion. 

Ariz.—State v. Alexander, 189 P.2d 
455, 66 Ariz. 396. 

Fla.—^McMillon v. State, 45 So.2d 
117. 

Neb.—Williams v. State, 224 N.W. 
286, 118 Neb, 281. 

N.Y.—People v. Weiner, 69 N.Y.S.2d 
41. 271 App.Div. 1022. 

Ohio.—State v. Blackmer, 179 N.E. 

502, 41 Ohio App. 98. 

Tenn.—Breedlove v. State, 221 S.W. 
2d 801. 

Wash.—State v. Medcraft, 9 P.2d 
84, 167 Wash. 274. 

W.Va.—State v, McGrail, 183 S.E. 

686, 117 W.Va. 51. 

48 C.J. p 1083 note 12 [g] (1). 

(2) To establish that accused was 
within exemption provision of stat¬ 
ute on ground that he was practic¬ 
ing religious tenets of his church.— 
People V. Blighton, 75 N.Y,S.2a 194, 
190 Misc. 569—^People v. Wendel, 68 
N.Y.S.2d 267, affirmed 75 N.Y.S,2d 
302, 272 App-Div. 1067. 

(3) To prove other matters.— 
Mayo V. State, 58 S.W.2d 821, 123 
Tex.Cr. 315—48 C.J. p 1083 note 12 
ish 
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cused where the undisputed evidence shows his inno¬ 
cence of the offense charged. 

In a prosecution for practicing medicine or some 
specific branch of the healing arts without a li¬ 
cense or other authority, it is for the jury to de¬ 
cide, where the evidence is sufficient to warrant the 
submission of the case to it, whether accused vio¬ 
lated the statutes by practicing the profession in 
question without a license or certificate.^ Also, 
where accused claims that he was doing acts with¬ 
in a statutory exception, the question whether he 
was doing so® in g’ood faith*^ is one of fact for 


the jury. It is for the jury to determine what 
acts accused committed and for the court to de¬ 
termine whether or not such acts constitute a vio¬ 
lation of the statute under which accused is pros¬ 
ecuted.® The withdrawal of one allegation of the 
indictment from the jury does not necessarily re¬ 
sult in the withdrawal of another allegation not 
included in the former.^ 

Instructions, The instructions must conform to 
the pleadings^® and the evidence,and the instruc¬ 
tions must correctly state the law,^^ and, likewise, 


5. Ill.—People V. Mueller, 60 N.E. 
2d 424, 389 Ill. 585. 

Wash.—State v. Verbon, 8 P.2d 1083, 
167 Wash. 140. 

48 C.J. p 1084 notes 13. 14. 
Particular issues held for jury 

(1) Whether defendant chiroprac¬ 
tor practiced medicine.—Robertas v. 
State, 45 S.W.2d 695, 119 Tex.Cr. 
370. 

(2) Whether investigator for pros¬ 
ecution was given certain literature 
relied on by the state or whether 
she took it from defendant’s home 
surreptitiously and without his 
knowledge.—People v. DeYoung, 33 
]Sr.E.2d 610, 309 Ill.App. 525, affirmed 
38 ]Sr.E.2d 22, 378 Ill. 256. 

(3) Whether particular liquid was 
a medicine or anaesthetic instead of 
mineral water.—Joyner v. State, 179 
So. 673, 181 Miss. 246, 115 A.L.R. 
954. 

Evidence held sufficient to go to 
jury 

Ala.—Wynn v. State, 23 So.2d 398, 
32 Ala.App. 152, certiorari denied 
23 So.2d 400, 247 Ala. 186—Mc¬ 

Allister V. State, 181 So. 511, 28 
Ala.App. 213. 

Pla.—Gurr v. State, 7 So.2d 590, 150 
Fla. 65. 

Mich.—^People v. Gilbert, 20 N.W.2d 
205, 312 Mich. 320. 

Mo.—State v. Jones, 164 S.W.2d 85, 
237 Mo.App. 714—State v. Wil¬ 
liams, App., 108 -S.W.2d 177. 

N.C.—State v. Baker, 48 S.E.2d 61, 
229 N.C. 73. 

Tex.—^Hawkins v. State, 125 S.W.2d 
580. 136 Tex.Cr. 413—Jarrell v. 

State, 49 S.W.2d 752, 120 Tex.Cr. 
306. 

Evidence held Insufficient to go to 
jtiry 

On question whether accused pub¬ 
licly professed to be a ’’physician” 
or surgeon.—Guy v. State, 32 S.W. 
2d 460, 116 Tex.Cr. 302, 

6. Wash.—State v. Verbon, 8 P.2d 
1083, 167 Wash. 140. 

Practicing religrlous tenets ot church 
N.Y.—People v. Cole, 113 N.E. 790, 
219 N.T. 98, L.R.A.1917C 816. 
Wash.—State y, Verbon, 8 P.2d 1083, 
167 Wash. 140. , 


7. N.T.—People v. Cole, 113 N.E. 
790, 219 N.Y. 98, L.R.A.1917C 816. 

Wash.—State v. Verbon, 8 P.2d 1083, 
167 Wash. 140. 

8. Va.—Grosso v. Commonwealth, 
13 S.R2d 285, 177 Va. 830. 

9. Iowa.—State v. Bresee, 114 N.W. 
45, 137 Iowa 673, 24 L.R.A.,N.S., 
103. 

10. Mo.—State v. Fenter, App., 204 
S.W. 733. 

48 C.J. p 1084 note 18. 

11. Iowa.—State v. Cornelius, 204 
N.W. 222, 200 Iowa 309. 

48 C.J. p 1084 note 19. 

Instructions held warranted by evi¬ 
dence j 

(1) In general.—State v. Douglas, 
260 P. 655, 124 iKan. 482, 

(2) Instruction defining practice 
of chiropractic and advising jury 
that a license to practice chiroprac¬ 
tic would not justify the practice of 
medicine and surgery.—State v. 
Jones, 164 S.W.2d 85, 237 Mo.App. 
7X4. 

(S> Instruction including adver¬ 
tising in definition of the crime 
charged.—State v. Wheaton, 36 A.2d 
118, 130 Conn. 544. 

<4) Uncontradicted evidence pre¬ 
sented by state in prosecution of 
osteopath for illegal practice of 
medicine was held to warrant charge 
to jury that, if they found beyond a 
reasonable doubt that all of the evi¬ 
dence was true, it was their duty 
to convict, or otherwise to return 
verdict of not guilty.—State v. 
Baker, 48 S.E.2d 61, 229 N.C. 73. 

12. Ala.—^Jackson v. City of Syla- 
cauga, 144 So. 125, 25 Ala.App. 244. 

48 C.J. p 1084 note 20. 

Answer to question submitted by 
jury 

Court’s answer that, in order to 
engage in naturopathy, one must 
hold himself out as a naturopath ei¬ 
ther by series of acts or by adver¬ 
tising and that question for jury 
was whether accused so held herself 
out was responsive to question sub¬ 
mitted by jury as to whether admin- 
I istering of electricity, water, heat, 
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vibration, and articular manipula¬ 
tion by themselves constitute natur¬ 
opathy.—State V. Wheaton, 36 A.2d 
118, ISO Conn. 544. 

Instructions held correct, not erro¬ 
neous, or improperly refused 

(1) In general. 

Cal.—People v. Christie, Super., 212 
P.2d 629—^People v. Fowler, 84 P. 
2d 326, 32 Cal.App.2d Supp. 737. 

Ill.—People V. Boy den, 73 N.E.2d 
328, 331 Ill.App. 418—^People v. 

Reuter, 51 N.E.2d 812, 320 Ill.App. 
600. 

Ind.—MacDonald v. State, 64 N.E. 

2d 794, 224 Ind. 74. 

Okl.—^Needham v. State, 32 P.2d 92, 
55 Okl.Cr. 430. 

Va.—Grosso v. Commonwealth, 13 
S.B.2d 285, 177 Va. 830. 

Wash.—State v. Verbon, 8 F.2d 1083, 
167 Wash. 140. 

48 C.J. p 1084 note 20 Ebl- 

(2) Instruction defining chiroprac¬ 
tic.—^People V. Fowler, 84 P.2d 326, 
32 Cal.App. 2d Supp. 737. 

(3) Instruction defining the prac¬ 
tice of medicine. 

Ind.—^MacDonald v. State, 64 N.E.2d 
794, 224 Ind. 74. 

Iowa.—State v. Hughey, 226 N.W. 
371, 208 Iowa 842. 

Tex.—Finer v. State, 97 S.W.2d 953, 
131 Tex.Cr. 266. 

(4) Instruction defining the term 
“medicine.”—^People v. Kabana, 57 
N.E.2d 460, 388 Ill. 198—People v. 
Kabana, 52 N.E.2d 320, 321 Ill.App. 
158—People v. Reuter, 51 N.E.2d 812, 
320 I11.APP. 600. 

(5) Instruction defining the term 
I “prescribe.” 

! Ill.—People V. Kabana, 57 N.E.2d 
460, 388 Ill. 198—People v. Kaba¬ 
na, 52 N.E.2d 320, 321 Ill.App. 158. 
Iowa.—^State v. Heuser, 215 N.W. 
643, 205 Iowa 132. 

(6) Instructions as to limitations 
on the practice of chiropractic.—• 
People V. Fowler, 84 P.2d 326, 32 
Cal.App.2d Supp, 737. 

(7) Instruction which permitted 
jury to find accused guilty if he 
opened an office for the practice of 
chiropractic.—Grosso v. Common¬ 
wealth, 13 S.E.2d 285, 177 Va. 830. 
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the instructions must not be misleading'.^S Instruc¬ 
tions should not be given on matters which are not 
elements of, or involved in, the offense charged.^^ 
It is not necessary for the court to instruct the jury 
as to the law of costs in case of acquittal nor 
is it necessary to give a requested instruction where 
the subject matter thereof is covered by another in¬ 
struction given by the courts® 

Direction of verdict. An affirmative charge 
should be given for accused where the undisputed 
evidence shows that he did not engage in the prac¬ 
tice of the profession in question.^"^ The court has 
been held to have no authority to direct a verdict of 
guilty in prosecutions for practicing medicine or 
some branch of the healing arts.^^ In other juris¬ 
dictions, however, it has been held that an affirma¬ 
tive charge should be given for the state where 
the evidence is without conflict and it shows that 
accused engaged in the practice of the profession 
without a license or certificate,!^ but not where 
accused has introduced evidence tending to show 
that he has not performed any acts within the scope 
of the statutory prohibition.^^ 

Verdict should be in proper form.^i 


§ 29* -Judgment, Sentence, Punishment, 

and Review- 

In a prosecution fop the practice of medicine or some 
specific branch of the healing arts without a license or 
other authority, the judgment, sentence, and punishment 
must be supported by the pleadings and the evidence and 
be in conformity with the requirements of the statute. 

The punishment assessed must be within the 
minimum and maximum limits fixed by law,22 or it 
must be for exactly the minimum where the statute 
prescribes the minimum, but no maximum, punish- 
ment.23 Where a statute prohibiting persons from 
practicing medicine or some specific branch of the 
healing arts without a license provides no penalty 
for its violation, general penalty statutes apply.24 
Under a statute authorizing punishment by impris¬ 
onment or fine in the alternative, both may not be 
imposed,25 and a statute providing for imprison¬ 
ment as punishment does not authorize a sentence to 
hard labor.26 

A judgment of conviction and sentence will not 
be allowed to stand where either the pleadings are 
insufficient to charge an offense, or, if the pleadings 
are sufficient, the evidence is insufficient to sustain 

the charge.27 


InstructioiLS lield erroneous ox prop¬ 
erly refused 

Ala.—Jackson v. City of Sylacaug-a, 
144 So. 125, 25 Ala.App. 244. 

Colo.—^Hurley v. People, 63 P.2d 
1227, 99 Colo. 510, 

Ill. —^People V. Reuter, 61 N.B.2d 812, 
320 Ill.App. 600. 

Mo,—State v. Jones, 164 S.W.2d 85, 
237 Mo.App. 714. 

Tenn.—Estep v. State, 192 S.W.2d 
706, 183 Tenn. 325. 

48 C.J. p 1084 note 20 [a]. 

13. Ill.—^People V. Reuter, 61 N.E. 
2d 812, 320 IllApp. 600. 

Instructions keld misleading 
Ill.— ^People V. Reuter, supra—^Peo¬ 
ple V. Mash, 235 Ill.App. 314. 
Instructions held not misleading or 
confusing 

Ill. —People V. Reuter, 51 N.E.2d 812, 
320 Ill.App. 600. 

Ind.—MacDonald v. State, 64 N.E.2d 
794, 224 Ind. 74. 

Iowa.—State v. Hughey, 226 N.W. 

371, 208 Iowa 842. 

48 C.J. P 1084 note 21 [bj. 

14. Ill.—^People V. Reuter, 51 N.E. 
2d 812, 320 Ill.App. 600. 

15. Pa.—Commonwealth v. Clymer, 
30 Pa. Super. 61. 

16. Iowa.—State v. Booher, 165 N. 
W. 167. 

Wash.—State v. Verhon, 8 P.2d 1083, 
167 Wash. 140. 

17- Ala.—Johnson v. State, 113 So. 
484, 22 .,Ua.App. 149. 


Colo.—^Hurley v. People, 63 P.2d 
1227, 99 Colo. 510. 

Tex.—Guy v. State, 32 ■S.W.2d 460, 
116 Tex.Cr. 392. 

Bvidence held sufficient 

(1) To overcome accused's claim 
to a nonsuit or a directed acquittal. 
—State V. Baker, 48 S.E.2d 61, 229 
N.C. 73. 

(2) To warrant refusal of per¬ 
emptory charge.—Jarrell v. State, 49 
S.W.2d 752, 120 Tex.Cr. 306. 

18. Ill.—People V. Ring, 275 IlLApp. 
214. 

19. Ala.—Jackson, v. State, 99 So. 
826, 19 Ala.App. 633—Thompson v. 
State, 97 So. 258, 19 Ala.App. 328. 

20. Ala.—Carter v. State, 57 So. 
. 1022, 3 Ala-App. 112. 

21. Mo.—State v. Gardner, App., 231 
S.W. 1057. 

48 C.J. p 1084 note 27. 

Verdicts held inconsistent 
Colo.—^Hurley v. People, 63 P.2d 
1227, 99 Colo. 510. 

22. Pa.—Commonwealth v. Amon- 
son, Quar.Sess., 53 Montg.Co. 77, 
85 Pittsb.Leg.J. 648. 

Tex.—^Rutherford v. State, 187 S.W. 

481, 79 Tex.Cr. 605. 

Discretion of court 

Imprisonment or the imposition of 
a fine, authorized by statute as pun¬ 
ishment for practice of medicine 
without license, is not mandatory, 
but within court’s sound discretion. 
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—^People V. Sabourin, 2 N.Y.S.2d 728, 
166 Misc. 23. 

Imprisonment at state farm was 
held authorized where the medical 
practice act provided for punish¬ 
ment by fine or imprisonment in 
county jail, or by both such fine and 
imprisonment, and other statutes 
authorized the court, in its discre¬ 
tion, to sentence a prisoner found 
guilty of a misdemeanor either to 
jail or to the state farm.—People 
V. Johnson, 265 Ill.App. 179. 
Punishment held proper 

(1) Maximum punishment provid¬ 
ed by statute.—State v. Jones, 164 
S.W.2d 85, 237 Mo.App. 714. 

(2) Punishment of imprisonment 
in county jail for one year and fine 
of one hundred dollars was not ex¬ 
cessive, where there were no miti¬ 
gating circumstances.—People v. 
Shaver, 11 N.E.2d 400, 367 Ill. 339. 

j 23. N.T.—People v. Salter, 182 N.Y. 

S. 252, 191 App.Div. 723, 182 N.Y.S. 

I 799, 192 App.Div. 435. 

I 24. Tenn.—Estep v. State, 192 S.W. 

2d 706, 183 Tenn. 325. 

Wash.—State v. Dow, 74 P.2d 458, 
192 Wash, 631. 

25. Wash.—State v. Low, supra. 

26. Ala.—Thompson v. State, 97 So. 
258, 19 Ala.App. 328. 

27- Fla.—^Whitehurst v* State, 141 
So. 878, 105 Fla. 674. 
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Review, A judgment of conviction based on a 
revocation of defendant’s license must, after the 
reversal of the revocation, be also reversed.^^ 

§ 30. Actions for Penalties for Practicing 
without Certificate or License 

Under some statutes specified penalties may be re¬ 
covered in an action therefor by a designated board 
against persons practicing medicine and surgery, or any 
branch thereof, without a iicense or other authority. 

Under statutes providing therefor, an action may¬ 
be maintained by a board designated by statute, 
such as the state board of health or a state board of 
examiners, for a penalty for the practice of medi¬ 
cine, surgery, dentistry, or veterinary medicine 
without a license or certificate.29 An action to 
recover such a penalty has been held to be a civil 
suit,30 or quasi-criminal in nature,3i rather than 
a criminal prosecution,32 and not subject to the 


rules of pleading and procedure peculiar to criminal 
prosecutions.33 A sufficient complaint or statement 
of claim,34 together with proper and sufficient evi¬ 
dence,3 5 is essential to a recovery. 

Under some statutes the case is tried by the 
court in a summary manner, without a jury, 36 in 
which case the trial judge determines the facts.37 
Where the action is tried before a jury, the instruc¬ 
tions to the jury must be correct38 and not mislead- 
ing.39 A verdict for plaintiff may be directed where 
the admitted facts conclusively show that defendant 
violated the statute as charged.^® 

Judgment. A judgment for plaintiff is suffi¬ 
cient.^^ It is not the duty of the trial court to make 
recitals of facts in the judgment^^3 Under some 
statutes penalties in different amounts are provided 
for the £rst offense and subsequent offenses, ^3 


28. Mont—state v. Kellogg, 36 P. 

1077, 14 Mont 451. 

29- N.J.—State Board of Medical 
Examiners v. Citarella, 157 A. 246, 

9 N.J.Misc. 1148. 

Cliaracter of penalty 

The penalty imposed Is a fine.— 
'State Board of Medical Examiners 
V. Kornreich, 56 A. 2d 490, 136 N.J. 
Law 367. 

Persons liable 

Statute providing for recovery of 
penalty from “any person” assisting 
unlicensed person to practice medi¬ 
cine or surgery applies to licensed 
physicians aiding unlicensed per¬ 
sons.—State Board of Medical Ex¬ 
aminers of New Jersey v. Wallen, 
188 A. 449, 15 N.J.Misc. 1. 
Prosecution through any official or 
attorney 

Under statute providing that dis¬ 
trict attorney should have duty to 
prosecute for practice of medicine 
without license, board of medical 
examiners could prosecute through 
any other official or attorney.—State 
Board of Medical Examiners of New 
Jersey v. Adler, 174 A. 215, 12 N.J. 
Misc. 664. 

Process 

Warrant directed to inspector of 
state board of medical examiners 
was held properly served in proceed¬ 
ing by state board against licensed 
physician for penalty for aiding un¬ 
licensed person to practice medi¬ 
cine.—State Board of Medical Exam¬ 
iners of New Jersey v. Wallen, 188 
A. 449, 15 N.J.Misc. 1. 

30. N.J,—State Board of Medical 
Examiners v. Kempkes, 160 A. 827, 

10 N.J.Misc. 838—State Board of 
Medical Examiners v. Citarella, 
157 A. 246, 9 N.J.Misc. 1148. 

48 C.J. P 1086 note 41. 

31. N.J.—State Board of Medical 
Examiners of New Jersey v. Wal¬ 


len, 188 A. 449, 15 N.J.Misc. 1— 
State Board of Medical Examiners 
V. Brown, 161 A. 842, 10 N.J.Misc. 
998. 

32. N.J.—State Board of Medical 
Examiners v. Citarella, 157 A. 246, 
9 N.J.Misc. 1148. 

48 C.J. p 1085 note 42, 

33. N.J.—State Board of Medical 
Examiners v. Citarella, supra. 

48 C.J. p 1085 note 43. 

Trial iu absence of defendant 
Grant of new trial on the ground 
that the trial was held in the ab¬ 
sence of defendant has been held 
erroneous.—State Board of Medical 
Examiners v. Citarella, supra. 

34. N.T.—Steuben County v. Wood, 
48 N.Y.S. 471, 24 App.Div. 442. 

48 C.J. p 1085 note 44. 

Pleadings held sufficient 

(1) In general.—^Black v, MacMa- 
hon, 32 A.2d 716, 130 N.J.Law 323, 
affirmed 39 A.2d 135, 132 N.J.Law 
171—State Board of Medical Exam¬ 
iners V. Kempkes, 160 A. 827, 10 N. 
J.Misc. 838. 

(2) Complaint in the language of 
the statute.—State Board of Medical 
Examiners v. Kempkes, supra—State 
Board of Medical Examiners of New 
Jersey v. O'Neill, 143 A. 814, 6 N.J. 
Misc. 1075—48 C.J. p 1085 note 44 
[a]. 

Bill of particulars 

A defendant can demand a bill of 
particulars if a complaint that fol¬ 
lows the language of the statute 
does not sufficiently inform him of 
the nature of the accusation.—State 
Board of Medical Examiners of New 
Jersey v. Wallen, 188 A. 449, 16 N.J. 
Misc. 1. 

35. N.J.—State Board of Medical 
Examiners of New Jersey v. Cita¬ 
rella, 174 A. 24, 113 N.J.Law 210. 

48 C.J. P 1085 note 45. 
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Bvidence held sufficient 

(1) In general.—State Board of 
Medical Examiners of New Jersey v. 
Citarella, supra—State Board of 
Registration and Examination in 
Dentistry v, Karas, 160 A. 889, 10 
N.J.Misc. 759—State Board of Medi¬ 
cal Examiners v. Citarella, 157 A. 
246, 9 N.J.Misc. 1148—48 C.J. p 1085 
note 45 [c]. 

(2) To establish practice of medi¬ 
cine by defendant without license in 
violation of law.—State Board of 
Medical Examiners v. Coleman, 38 
A.2d 689, 132 N.J.Law 64—^Black v. 
MacMahon, 32 A.2d 716, 130 N.J.Law 
323, affirmed 39 A.2d 135, 132 N.J. 
Law 171—State Board of Medical 
Examiners of New Jersey v. Adler, 
174 A. 215, 12 N.J.Misc. 664—Miller 
V, New Jersey State Board of Med¬ 
ical Examiners, 167 A. 740, 11 N.J. 
Misc. 653, affirmed 171 A. 797, 112 
N.J.Law 605 and Kehoe v. New Jer¬ 
sey State Board of Medical Exam¬ 
iners, 171 A. 796, 112 N.J.Law 504— 
48 C.J. p 1085 note 45 [c] (1). 

36. N.J.—State Board of Medical 
Examiners v. Colert*an, 38 A.2d 
689, 132 N.J.Law 64. 

37. N.J.—State Board of Medical 
Examiners of New Jersey v. Cita¬ 
rella, 174 A. 24, 113 N.J.Law 210. 

38. Ill.—People V. Black, 211 HI. 
App. 88. 

39. Ill.—People V. Black, supra. 

40. N.J.—State Board of Medical 
Examiners v. Giedroyc, 102 A. 906, 
91 N.J.Law 61. 

41. N.J.—State Board of Medical 
Examiners v. Kempkes, 160 A. 827, 
10 N.J.Misc. 838. 

42. Ill.—People V. Moser, 176 Ill. 
App. 625. 

43. N.J.—State Board of Medical 
Examiners v. Coleman, 38 A.2d 
689, 132 N.J.Law 64, 
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and a judgment upon a first conviction cannot ex¬ 
ceed the amount limited by statute' for the first o£- 
fense.‘^4 

Collection of penalty. If the penalty imposed is 
not paid, some statutes authorize defendant’s com¬ 
mitment to jail for a specified period unless the pen¬ 
alty and costs are sooner paid, and they also pro¬ 
vide for recovery of the penalty by execution 
against the personal property and body of the per¬ 
son convicted.^5 Confinement to jail, under such 
statutes, is intended as an aid in collection of the 
penalty, and not as an alternative.^^ It may be 
ordered only where the penalty imposed is not 
paid and, when ordered, does not operate to dis¬ 


charge defendant of his liability for pa 3 ^ment of 
the penalty, or deprive the prosecutor of his right 
to obtain execution against defendant’s property 
and person.^s 

Review. A reviewing court may reverse the 
judgment for errors of law;^® but it does not 
weigh the evidence,^0 and it will not disturb con¬ 
clusions of fact based on conflicting evidence.^i 
On certiorari by defendant to review a judgment 
against him the record need not show the specific 
offense of which defendant was convicted, or that 
he was convicted at all, but it is sufficient to show 
judgment for plaintiff. 


IIL REG-ULATION OF PROFESSIOlirAL CONDUCT 


§ 31. In General 

The professional conduct of practitioners of medicine, 
dentistry, and similar professions is subject to reason¬ 
able regulation by the state or a duly authorized super¬ 
visory board. 

The professional conduct of persons lawfully en¬ 


gaged in the practice of medicine, dentistry, or sim¬ 
ilar professions is subject to reasonable regulation 
by the state,^^ which may empower a particular 
board or officer to supervise or regulate such con- 
duct.54 Such board or officer may properly be vest¬ 
ed with power to make regulations reasonably 


CoxLvictioiL under prior statute as 
first offense 

Where a defendant was convicted 
of practicing medicine without a li¬ 
cense prior to the 1937 revision of 
the law and was again found guilty 
after such revision, the prior con¬ 
viction should have been considered 
and he should have been assessed 
the penalty as a second offender.— 
State Board of Medical Examiners 
V. Coleman, supra. 

44. Ill.—People V. Kane, 123 N.E. 
265, 288 Ill. 235. 

48 C.J. p 1085 note 51. 

45. N.J.—State Board of Medical 
Examiners v. Kornreich, 66 A.2d 
490, 136 N.J,Law 367. 

Female is not immune from im¬ 
prisonment for refusal to pay pen¬ 
alty,—State Board of Medical Exam¬ 
iners V. Brown, 161 A. 842, 10 N.J. 
Misc. 998. 

46. N.J.—State Board of Medical 
Examiners v. Kornreich, 56 A.2d 
490, 136 N.J.Eaw 367. 

47. N.J.—State Board of Medical 
Examiners v. Kornreich, supra. 

48. N.J-—State Board of Medical 
• Examiners v. Kornreich, supra. 

Selease on prison limits bond of 
defendant, who was confined to jail 
for failure to pay penalty imposed, 
was held not a lawful discharge 
from custody, precluding execution 
against her property and person.— 
State Board of Medical Examiners 
V. Kornreich, supra. 

49- N.J.—State Board of Medical 
Examiners v. Wooding, 135 A. 785, 
5 N.J.Misc. 143. I 


50. N.J.—State Board of Medical 
Examiners v. Coleman, 38 A.2d 
689, 132 N.J.Law 64. 

Xt is sufficient if there is legal 
evidence to support the findings of 
fact of the trial court.—State Board 
of Medical Examiners v. Coleman, 
supra, 

51. N.J.—State Board of Medical 
Examiners v. Livesey, 140 A. 444, 
6 N.J.Misc. 177. 

52. N.J.—State Board of Medical 
Examiners v. Kempkes, 160 A. 827, 
10 N.J.Misc. 838. 

Return to writ is not defective be¬ 
cause it does not show adjudication 
of district court, evidence, and find¬ 
ing, where judgment for plaintiff 
was shown on the docket.—State 
Board of Medical Examiners v. 
Kempkes, supra. 

53. Iowa.—State v. Otterholt, 15 N. 
W.2d 529, 234 Iowa 1286. 

Purely ethical or esthetic consid¬ 
erations are proper elements of a 
public policy behind valid legisla¬ 
tive acts controlling and regulating 
conduct of practitioners of profes¬ 
sions such as dentistry.—Sherman 
V. State Board of Dental Examiners, 
Tex.Civ.App., 116 S.W.2d 843, error 
refused. 

The community Is concerned with 
the maintenance of professional 
standards which will insure not only 
competency in individual practition¬ 
ers of dentistry but protection 
against those who would prey on a 
public peculiarly susceptible to im¬ 
position through alluring promises 
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of physical relief.—Cherry v. Board 
of Regents of University of State of 
New York, 44 N.E.2d 405, 289 N.Y. 
148, followed in Rubenstein v. Board 
of Regents of University of State of 
New York, 44 N.B.2d 614, 289 N.Y. 
639. 

Optomefajy 

The provision of the act regulat¬ 
ing optometry which provides that 
no person shall directly or indirect¬ 
ly for himself or others do or en¬ 
gage in any acts or practices specifi¬ 
cally prohibited to duly registered 
optometrists and that no person 
shall peddle spectacles, etc., or prac¬ 
tice optometry from house to house 
is valid.—^Abelson’s, Inc., v. New 
Jersey State Board of Optometrists, 
65 A.2d 644, 3 N.J.Super. 332, modi¬ 
fied on other grounds 75 A. 2d 867, 5 
N.J. 412. 

54. Ind.—^Bennett v. Indiana State 
Board of Registration and Exam¬ 
ination in Optometry, 7 N.E.2d 977, 
211 Ind. 678. 

N.Y.—^Finlay Straus Inc. v. Uni¬ 
versity of State of N, Y., 62 N.Y. 
S.2d 892, 270 App.Div. 1060. 

Power of board held not legislative 
N.Y.—Cherry v. Board pf Regents of 
University of State of New York, 
44 N.E.2d 405, 289 N.Y. 148, fol¬ 
lowed in Rubenstein v. Board of 
Regents of University of State of 
New York, 44 N.E.2d 614, 289 N. 
Y. 639. 

Optometry 

The statutory power of regents te 
supervise practice of optometry In¬ 
cludes making rules pertaining to 
professional conduct.—Finlay Straus, 
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adapted to assure the competency of the practi¬ 
tioner^^ and to prevent conduct which would tend 
to harm the public,56 and may be empowered to 
determine what shall constitute unprofessional con- 
duct.^*^ Regulations are valid as long as they are 
not unreasonable or arbitrary,^ 8 and if any doubt 
exists as to their invalidity they are to be upheld.59 
What constitutes unprofessional conduct must be 
determined by those standards which are common¬ 
ly accepted by those practicing the same profes¬ 
sion in the same territory.69 A statute defining “un¬ 
professional conduct” as aiding or abetting an un¬ 
licensed practitioner to practice any system or mode 


§ 31 

of treating the sick or afflicted has been held valid, 
but a statute forbidding any conduct which, in the 
opinion of the board, is of a character likely to 
deceive or defraud the public has been held invalid 
as vague and uncertain.62 

Professional titles. Statutes or regulations may 
regulate the use of the title “Doctor” or the let¬ 
ters “Dr.” as a prefix, or the letters “M.D.” fol¬ 
lowing the name by prohibiting their use by anyone 
not registered to practice medicine or surgery or 
any branch thereof,or not holding a physician’s 
and surgeon’s certificate®^ or license to practice 
medicine, surgery, or osteopathy,®® or by one not 


l nc. , V. 'University of State of N. T., 
62 N.T.S.ad 892, 270 App.Div. 1060. 

55. Conn.—Sag'e-Allen Co. v. Wheel¬ 
er, 179 A. 195, 119 Conn. 667, 98 
A.L.R. 897. 

56. Conn.—Sage-Alien Co. v. Wheel¬ 
er, supra. 

57. Ark.—Melton v. 'Carter, 164 S. 
W.2d 453, 204 Ark. 595. 

l nd. —Bennett v. Indiana State 

Board of Registration and Exam¬ 
ination in Optometry, 7 N.E.2d 977, 
211 Ind. 678. 

N.T.—Finlay Straus Inc. v. Uni¬ 
versity of State of N. T., 62 N.T.S. 
2d 892, 270 App.Div. 1060. 

Prior definition hy court 

The fact that a prior court opin¬ 
ion indicated some of the defini¬ 
tions of dishonorable conduct did 
not deprive state board of dental 
examiners of authority to consider 
its own profession and make rules 
defining dishonorable conduct.— 

State Board of Dental Examiners v. 
Bohl, 174 P.2d 998, 162 Kan. 166. 
Validity of statute 

Statute giving state board of op¬ 
tometry power to determine what 
acts of a licensed optometrist should 
constitute unprofessional conduct 
was not void because of the possi¬ 
bility that members of the board 
might be controlled by mere opin¬ 
ion or caprice.—Melton v. Carter, 
164 S.W.2d 453, 204 Ark. 695. 

58. D.C,—Johnston v. Board of Den¬ 
tal Examiners, D.C., 134 F.2d 9, 77 

U.S.App.D.C. 119, certiorari denied 
Johnston v. Board of Dental Ex¬ 
aminers, District of Columbia, 63 
•S.Ct. 1177, 319 U.S. 758, 87 L.Bd. 
1710. 

Mich.—Toole v. Michigan State 
Board of Dentistry, 11 N.W.2d 229, 
306 Mich. 527. 

59- D.C.—Johnston v. Board of Den¬ 
tal Examiners, D.C., 134 P.2d 9, 
77 U.S.App.D.C. 119, certiorari de¬ 
nied Johnston v. Board of Dental 
Examiners, District of Columbia, 
63 S.Ct. 1177, 319 U.a 758, 87 L. 
Ed. 1710, 

Mich.—Toole v. Michigan State 
70 C.J.S.—53 


Board of Dentistry, 11 N.W.2d 229, 
306 Mich. 527. 

60. N.T.—Cherry v. Board of Re¬ 
gents of University of State of 
New York, 44 N.E.2d 405, 289 N.Y. 
148, followed in Rubenstein v. 
Board of Regents of University of 
State of New York, 44 N.E.2d 614, 
289 N.T. 639. 

Professional standards not indefinite 
The professional standards of 
practitioners of dentistry in the 
state are not so indefinite that they 
cannot be determined by qualified 
persons, since such standards are 
part of the ethics of the profession 
and what is generally called the 
‘^ethics** of the profession is but the 
consensus of expert opinion as to the 
necessity of such standards, and 
there is a moral dereliction in fail¬ 
ure by any member of a profession 
to apply in professional practice the 
standards which by consensus in the 
profession are necessary.—Cherry v. 
Board of Regents of University of 
State of New York, 44 N.E.2d 405, 
289 N.Y, 148, followed in Rubenstein 
V. Board of Regents of University of 
State of New York, 44 N.B.2d 614, 
289 N.Y. 639. 

Power of board to declare 

The board of regents of the Uni¬ 
versity of the State of New York 
cannot ban as ^‘unprofessional con¬ 
duct’* conduct which has been im¬ 
pliedly sanctioned by the legislature 
nor can it by regulation ban, as un¬ 
professional conduct, conduct which 
although not expressly or impliedly 
sanctioned by the legislature ac¬ 
cords with the standards accepted 
as proper by the consensus of ex¬ 
pert opinion; but the legislature has 
delegated to the board power by rule 
to specify and define conduct which 
by consensus of expert opinion in 
the profession of dentistry is un¬ 
ethical and does not conform with 
necessary standards and power to 
decree that such reprehensible con¬ 
duct should not go unwhipt of jus- 
rticer BJoA througlL the exercise of 
such power the board of regents can 
adequately supervise the practice of 
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dentistry and ban conduct dictated 
by vulgar commercialism.—Cherry 

V. Board of Regents of University 
of State of New York, 44 N-E.2d 405, 
289 N.Y. 148, followed in Rubenstein 
V. Board of Regents of University 
of State of New York, 44 N.E.2d 614, 
289 N.T. 639. 

61. Cal,—^Howson v. Board of Med¬ 
ical Examiners, 16 P.2d 693, 128 
CaLApp. 35. 

62. N.J.—^Abelson’s, Inc., v. New 
Jersey State Bd. of Optometrists, 
65 A.2d 644, 3 N.J.Super. 332, modi¬ 
fied on other grounds 75 A.2d 867, 
5 N.J. 412. 

68. Me.—State v. Corriveau, 159 A. 
327, 131 Me. 79. 

64. Cal.—^Dare v. Board of Medical 
Examiners, 136 P.2d 304, 21 Cal.2d 
790. 

Repeal of statute 

•Chiropractic act fully regulating 
use of prefix “Dr.** by licensed chir¬ 
opractors operates to repeal original 
medical act prohibiting use of such 
prefix by licensed chiropractors.— 
People V. Schuster, 10 P.2d 204, 122 
Cal.App.Supp. 790. 

Chiropractor 

Under a statute forbidding use of 
the title “Doctor** or its abbreviation 
in a way which would designate 
him as a physician or surgeon, a 
chiropractor is not permitted to use 
terms “doctor,** “physician,** or 
“surgeon."—Green v. Rawlings, 287 
N.W. 557, 290 Mich. 397. 

65. Wis.-—State v. Michaels, 277 N. 

W. 157, 226 Wis. 574. 

Doctor of chiropractic 

The statute relating to treating 
the sick and forbidding the use of 
the word “doctor,** etc., by persons 
not licensed to practice medicine, 
surgery, or osteopathy, is not un¬ 
reasonable and does not violate the 
interstate privileges and immunities 
clause or the Fourteenth Amend¬ 
ment to the Federal Constitution, as 
applied to one holding the degree of 
doctor of chiropractic conferred by 
a school in another state.—State v, 
Michaels, supra. 
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having earned a doctor’s degree,or who, if not a 
physician or surgeon, does not indicate the nature 
of his practice.S'^ 

Other regulations. Statutory provisions or reg'u- 
lations may require the personal presence of the li¬ 
censee a major part of the time in the office con¬ 
ducted under the licensee’s name;®^ may require 
that dentures be made only on instructions or au¬ 
thorization of a licensed dentist,^9 and that finished 
products be delivered to a licensed dentist may 
require the sale at retail of optical glasses to be 
under the supervision of a licensed optician or 
may prohibit the splitting of fees with persons send¬ 
ing patients to the practitioner.'^^ In the absence 


of a statute to the contrary it is not improper for 
an optician to recommend a particular physician to 
his customers to procure prescriptions for glasses.'^^ 

A licensed practitioner may be prohibited from 
practicing his profession as the servant of an un¬ 
licensed person or corporation.'^^ A physician may 
not practice generally as the employee of a lay- 
man'^5 whereas under some statutes an optometrist 
may do so."^® 

A statute regulating optometry which provides 
that a patient’s record shall be confidential, and 
giving a civil action for damages to the person 
aggrieved by any unauthorized use of such record, 
has been held valid.'^'^ 


66. N.Y.—Buhl v. University of 
State of N. T„ 52 N.T.S.2d 511, 
268 App.Div. 530, appeal denied 54 
N.Y.S.2d 374, 269 App.Div. 720, 

certiorari denied 66 S.Ct. 56, 326 
U.S. 742, 90 L.Ed. 443. 

The possessioxL of a license to 
practice podiatry alone without hav¬ 
ing earned the degree of “doctor” 
does not confer on the licensee the 
right of calling himself “doctor,” 
after a change in the law to require 
a doctor’s degree to obtain a license. 
—Buhl V. University of State of N. 
Y., supra. 

XTse of title as fraud and deceit 
The regents of the University of 
the State of New York had power 
to declare use of title “Doctor” by 
any licensed podiatrist or chiropo¬ 
dist in New York without having 
earned the right to use such title 
as fraud and deceit which would 
subject the offender to disciplinary 
action, where the legislature had not 
acted in the field; and such a regu¬ 
lation is not unconstitutional.— 
Buhl V. University of State of N. Y., 
supra. 

67- Cal.—^Dare v. Board of Medical 
Examiners, 136 P.2d 304, 21 Cal. 
2d 790. 

Optometrist 

The provision of the act regulat¬ 
ing optometry that requires that the 
use of the title “Doctor” be quali¬ 
fied by the word “optometrist” is a 
valid exercise of the police power.— 
Abelson’s, Inc., v. New Jersey State 
Board of Optometrists, 65 A.2d 644, 
3 N.J. Super. 332, modified on other 
grounds 75 A.2d 867, 5 N.J. 412. 
Purpose of provision 

The purposes of code section re¬ 
lating to use of title “Doctor” are 
to require one licensed under any 
medical practice act to use the title 
“Doctor” in relation to a profession 
other than that of a physician or 
surgeon to indicate the type of cer¬ 
tificate he holds and to prevent mis¬ 
representation and fraud, but sec¬ 
tion does not appropriate the title i 


to exclusive use of licensed physi¬ 
cians and surgeons and has no ap¬ 
plication unless person using such 
title has been licensed to do so un¬ 
der a medical practice act.—^King v. 
Board of Medical Examiners, 151 P. 
2d 282, 65 Cal.App.2d 644. 
Xudicatiou held sufficient 

Pamphlet published by drugless 
practitioner which bore inscription 
giving practitioner’s name followed 
by the legend “D. P. Doctor of Phys¬ 
ical Medicine”, and which also list¬ 
ed practitioner’s state medical board 
license number, sufficiently complied 
with code section requiring a person 
licensed to use the title “Doctor” or 
the prefix “Dr.” and not holding a 
physician’s and surgeon’s certificate 
to further indicate the type of cer¬ 
tificate held, notwithstanding in 
some of the subsequent pages of the 
pamphlet the title “Doctor” was 
used before practitioner’s name 
without further explanation.—King 
v. Board of Medical Examiners, su¬ 
pra. 

68. Wash.—Campbell v. State, 122 
P.2d 458, 12 Wash.2d 459. 

Chain office dentistry 

If the legislature believed that 
chain office dentistry and dental of¬ 
fices conducted under corporate or 
fictitious names or under the name 
of a dentist having nothing to do 
with the office tend to introduce un¬ 
scrupulous practices into the profes¬ 
sion to the injury of health and pub¬ 
lic welfare, the legislature had the 
power to forbid any person from 
conducting a dental office in his 
name unless personally present in 
the office a majority of the time, 
even though in certain instances the 
act forbidden might not result in 
any of the evils which it was be¬ 
lieved might follow.—Campbell v. 
State, supra. 

Statute held valid 

Wash.—Campbell v. State, 122 P.2d 
458, 12 Wash.2d 459. 

69. Ala.—^Weill v. State ex rel. Gail- 
lard, 34 iSo.2d 132, 250 Ala. 328. 
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70. Ala.—^Weill v. State ex rel. 
Gaillard, supra. 

71. Conn.—State v. Van Keegan, 42 
A.2d 352, 132 Conn. 33. 

72. Conn.—Lieberman v. Connecti¬ 
cut State Board of Examiners in 
Optometry, 34 A.2d 213, 130 Conn. 
344. 

“Splitting of fees,” as defined by 
statute in some states, occurs where 
a member of a profession divides 
the compensation he receives from 
a patient with another member of 
the same profession or any person 
who has sent the patient to him or 
has called him into consultation.— 
Lieberman v. Connecticut State 
Board of Examiners in Optometry, 
supra. 

Partnerships not prohibited 

The rule of the state board of 
dentistry relating to fee splitting 
was aimed at splitting fees between 
dentists or between a dentist and a 
layman, and does not prevent the 
practice of dentistry by partners.— 
Toole V. Michigan State Board of 
Dentistry, 11 NW.2d 229, 306 Mich. 
527. 

73. Ark.—Dellinger v, Arkansas 
State Bd. of Optometry, 217 S.W. 
2d 338, 214 Ark. 562. 

74. Mass.—McMurdo v. Getter, 10 N. 
E.2d 139, 298 Mass. 363. 

An optometrist cannot properly 
act in the practice of his vocation 
as an agent of a corporation or busi¬ 
ness partnership whose interests in 
the very nature of the case are com¬ 
mercial in character.—Ezell v. Rit- 
holz, 198 S.E. 419, 188 S.C. 39. 

75. Colo.—^Bebber v. Fisher, 102 P. 
2d 741, 106 Colo. 197. 

76. Colo.—^Bebber v. Fisher, supra. 
Wis.—State ex rel. Harris v. Kindy 

Optical Co., 292 NW. 283, 235 Wis. 
498. 

77. N.J.—^Abelson's, Inc., v. New 
Jersey State Board of Optome¬ 
trists, 65 A.2d 644, 3 N.J.Super. 
332, modified on other grounds 76 
A.2d 867, 5 N.J. 412. 
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An optometrist may validly be forbidden to re¬ 
main in the employ of one who to his knowledge is 
violating the law concerning the practice of optome¬ 
try,'^^ and if he does so his conduct is illegal'^^ and 
constitutes fraud.^o Previous violation of the stat¬ 
ute by the employer does not bar him from employ¬ 
ing a licensed optometrist, or the latter from ac¬ 
cepting employment, if the business is thereafter 
legally conducted.®^ 

§ 32, Advertising or Soliciting 

a. In general 

b. Contents and mode of advertising 


a. In G-eneraJ 

Advertising, or otherwise soliciting patients, may oe 
forbidden, or may be permitted under reasonable regula¬ 
tions, and the violation of such regulations may subject 
the offender to punishment. 

A statute forbidding physicians and surgeons to 
solicit patients through paid agents is a valid po¬ 
lice regulation.S2 The legislature may make rea¬ 
sonable statutory regulation of advertising^-^ and 
a board or officer having authority to regulate pro¬ 
fessional conduct has pow’^er to regulate advertis¬ 
ing but such regulation must not go beyond the 


78. N.J.—^Abelson’s, Inc., v. New 
Jersey State Board of Optome¬ 
trists, supra. 

79- N.T.—People v. Moscot, 265 N. 
T.S. 756, 148 Misc. 858. 

80- N.T.—People v. Moscot, supra. 

81- N.Y.—People v. Moscot, supra. 
Optician may employ licensed op¬ 
tometrist whose right to remain in 
such employment cannot be ques¬ 
tioned, where optician's business is 
conducted during such employment 
without violation of statute regulat¬ 
ing optometry.—^People v. Moscot, 
supra. 

82. Ark.—State v. McCreary, 92 S. 
W. 775, 77 Ark. 611—Thompson v. 
Van Lear, 92 S.W. 773, 77 Ark. 
506, 5 L.R.A.,N.S., 588. 

Cappers and steerers 

Statute forbidding the advertise¬ 
ment of free dental service as an in¬ 
ducement to secure patronage, ad¬ 
vertisement of prices or fees for 
services, the use of cappers or steer¬ 
ers to obtain patronage or use of 
specimens of dental work or any 
other media calling attention of the 
public to any person engaged in den¬ 
tistry, was not invalid as indefinite, 
and the legislature was not bound 
to define terms “cappers" or “steer¬ 
ers" as used in section of dental 
practice act forbidding the use of 
cappers or steerers to obtain patron¬ 
age, since the words “cappers" or 
“steerers" have a commonly-accept¬ 
ed meaning, the intent being to for¬ 
bid the obtaining of patronage by 
the use of solicitors.—People v. Du- 
bin, 10 N.E.2d 809, 367 Ill. 229. 

Trutlifta advertising, whether by 
newspaper or radio, by licensed den¬ 
tist, is not prohibited by a statute 
forbidding employment of steerers 
or cappers.—^Barron v. Board of 
Dental Examiners of California, 293 
P. 144, 109 Cal.App. 382. 

Acts in violation of statute 

The use of solicitors, a loud¬ 
speaker, a card trick, a lecture, a 
sale of tooth powder with a right to 
the purchaser to have his teeth 
cleaned, and a free and painless ex¬ 


traction in an open storeroon*, con¬ 
stituted violation of statute forbid¬ 
ding the advertisement of free den¬ 
tal service, or the use of cappers or 
steerers to obtain patronage, or the 
use of any media calling attention 
of the public to any person engaged 
in dentistry.—People v. Dubin, 10 
N.E.2d 809, 367 Ill. 229. 

83. Ill.—^Winberry v. Hallihan, 197 
N.E. 552, 361 Ill. 121. 

Md.—Davis v. State, 37 A.2d 880, 
183 Md. 385. 

Mich.—Seifert v. Buhl Optical Co., 
268 N.W. 784, 276 Mich. 692. 

N.T.—Cherry v. Board of Regents 
of University of State of New 
York, 44 N.E.2d 405, 289 N.Y. 148, 
followed in Rubenstein v. Board 
of Regents of University of State 
of New York, 44 N.E.2d 614, 289 
N.T. 639. 

Va.—^Ritholz v. Commonwealth, 35 
S.E.2d 210, 184 Va. 339. 

Standard of conduct required 

When in the exercise of the pow¬ 
er to regulate the practice of den¬ 
tistry the legislature restricts the 
means of publicity and form of ad¬ 
vertising which a dentist may use, 
the legislature is not dealing with 
traders in commodities but with the 
vital interest of public health and 
with a profession treating bodily ills 
and demanding standards of conduct 
different from those which are tra¬ 
ditional in the competition of the 
market place.—Cherry v. Board of 
Regents of University of State of 
New York, 44 N.E.2d 405, 289 N.T. 
148, followed in Rubenstein v. Board 
of Regents of University of State of 
New York, 44 N.E.2d 614, 289 N.T. 
639. 

Statutes held valid 

(1) Statute relative to regulation 
of the practice of optometry making 
it unlawful for any optometrist, 
physician, or surgeon to advertise, 
etc.—^Melton v. Carter, 164 S.W.2d 
453, 204 Ark. 695. 

(2) The provision in the act regu¬ 
lating optometry that forbids false, 
fraudulent, or misleading advertis¬ 
ing of the practice of optometry, or 
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of any art, skill, knowledge, method 
of treatment, or practice pertaining 
thereto, and providing what practi¬ 
tioners may or may not do in the 
way of advertising.—^Abelson's, Inc., 
V. New Jersey State Bd. of Optom¬ 
etrists, 65 A.2d 644, 3 N.J.Super. 332, 
modified on other grounds 75 A.2d 
867, 5 N.J. 412. 

(3) Statutes limiting or regulat¬ 
ing advertisements by dentists. 

Iowa.—Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613. 

Mass.—Commonwealth v. Brown, 20 
N.E.2d 478, 302 Mass. 523, appeal 
dismissed Brown v. Common¬ 
wealth of Massachusetts, 60 S.Ct. 
96, 308 U.S. 504, 84 L.Ed. 432. 

Or.—Semler v. Oregon State Board 
of Dental Examiners, 34 P.2d 311, 

‘ 148 Or. 50, followed in Donohue v. 
Rosenthal, 34 P.2d 316, 147 Or. 
408, and affirmed Semler v. Oregon 
State Board of Dental Examiners, 
55 S.Ct. 570, 294 U.S. 608, 79 L.Ed. 
1086. 

Tex.—Sherman v. State Board of 
Dental Examiners, Civ.App., 116 
S.W.2d 843, error refused. 

Wis.—Modern System Dentists v. 
State Board of Dental Examiners 
of Wisconsin, 256 N.W. 922, 216 
Wis. 190. 

84. Conn.—Sage-Alien Co. v. Wheel¬ 
er, 179 A. 195, 119 Conn. 667, 98 
A.D.R. 897. 

N.Y.—Cherry v. Board of Regents 
of University of State of New 
York, 44 N.E.2d 405, 289 N.Y. 148, 
followed in Rubenstein v. Board 
of Regents of University of State 
of New York, 44 N.E.2d 614, 289 
N.Y. 639—Finlay Straus, Inc., v. 
University of N. Y., 59 N.Y.S.2d 
429, 186 Misc. 242, affirmed 62 N. 
Y.S.2d 892, 270 App.Div. 1060. 

Pel —Shor v. Miller, Com.Pl., 48 
Dauph.Co. 39. 

Reasonable regulations 
Pa.—Shor v. Miller, supra. 

Recommendations 

Technical words recommended by 
department of health with reference 
to advertising limitation of prac¬ 
tice of dentistry to some specialty 



PHYSICIANS AND SURGEONS 


70 C.J.S. 


§ 32 


standards fixed by statute.^S Where provisions 
of a statute defining ‘^unprofessional advertising” 
are general in character, the state board of exam¬ 
iners may extend or amplify such provisions under 
its power to make reasonable rules.s® Where a 
legislative ban on the means of advertising is not 
complete, advertising by means not forbidden is 


permissible,^^ but not for a purpose or in a man¬ 
ner unlawful or perhaps even improper.SS 

The purpose of statutory provisions or rules reg¬ 
ulating advertising is to protect the profession 
against commercialized exploitation,S9 to aid in 
maintaining a high standard of professional eth- 


may or may not bo used, and sim-' 
pier words meaning same thing, 
confined to particular specialty to 
which defendant limits his practice, 
may be used.—Craven v. Bierring, 
269 N.W. 801, 222 Iowa 613. 
Begralation held unauthorized. 

Ruling by state board of optom¬ 
etrists limiting size and prescribing 
nature of signs to be displayed by 
optometrists was not a ruling in 
furtherance of proper performance 
of duties of board within statute au¬ 
thorizing board to make rules and 
regulations necessary for proper 
performance of its duties.—^Howard 
Co. Jewelers v. New Jersey State 
Board of Optometrists, 29 A.2d 742, 
133 N.J.Eq. 4. 

85. N.T.—Cherry v. Board of Re¬ 
gents of University of State of 
New York, 44 N.B.2d 405, 289 N.T. 
148, followed in Rubenstein v. 
Board of Regents of University of 
State of New York, 44 N.B.2d 614, 
289 N.Y. 639. 

Ohio.—Bruns v. White, 29 Ohio N.P., 
N.S., 403. 

Wis.—Modern System Dentists v. 
State Board of Dental Examiners 
of Wisconsin, 256 N.W. 922, 216 
Wis. 190. 

Buies held valid 

Rules of department of health re¬ 
citing recommendations of dental 
examiners as to form and contents 
of professional card and window 
sign, and interpretation of provi¬ 
sions of statute relating thereto.— 
Craven v. Bierring, 269 N.W. 801, 
222 Iowa 613. 

Buies held unauthorized 

(1) Rule prohibiting employment 
of advertising devices other than 
personal professional cards by den¬ 
tists.—Brown v. University of State 
of New York, 273 N.T.S. 809, 242 
App.Div. 85, motion denied 192 N.E. 
416, 265 N.Y. 290, affirmed 195 N.E. 
217, 266 N.Y. 598. 

(2) Printed advertisements by den¬ 
tists were authorized under statute 
relating to unprofessional advertis¬ 
ing and containing words “advertis¬ 
ing by sign or printed advertise¬ 
ment” although they were prohibit¬ 
ed by rule of state board of dental 
examiners purported to be made 
thereunder.—Modern System Den¬ 
tists V. State Board of Dental Ex¬ 
aminers of Wisconsin, 256 N.W. 922, 
216 Wis. 190. 

<3) Rule that • dentists^ signs 


should not be used in any other 
place except on premises of office 
building held not within authority 
of state board of dental examiners 
to make rules regarding unprofes¬ 
sional advertising as defined in stat¬ 
ute.—Modern System Dentists v. 
State Board of Dental Examiners of 
Wisconsin, supra. 

Advertising solicitors or publicity 
agents 

There may be occasions when ad¬ 
vertising solicitors or free publicity 
press agents may be employed or 
used for proper purposes and in 
proper manner by dentists, and 
board of regents of the University 
of the State of New 'York could not 
by general regulation ban proper use 
and improper use indiscriminately. 
—Cherry v. Board of Regents of 
University of State of New York, 44 
N.E.2d 405, 289 N.Y. 148, followed 
in Rubenstein v. Board of Regents 
of University of State of New York, 
44 N.E.2d 614, 289 N.Y. 639. 
Xrimitatious oa power of board 

The legislature has restricted the 
means which a dentist may use for 
publicity or advertising and has not 
delegated to the board of regents of 
the University of the State of New 
York power to ban the use of means 
which do not violate the restriction 
formulated by the legislature.— 
Cherry v. Board of Regents of Uni¬ 
versity of State of New York, 44 N. 
E.2d 405, 289 N.T. 148, followed in 
Rubenstein v. Board of Regents of 
University of State of New York, 
44 N.E.2d 614, 289 N.Y. 639. 
Bevisiou of rules 

Rules of department of health in¬ 
terpreting statute placing limitation 
on methods of advertising by mem¬ 
bers of dental profession should be 
revised to correspond with interpre¬ 
tation placed on law by attorney 
general, where inconsistent there¬ 
with.—Craven v. Bierring, 269 N.W. 
801, 222 Iowa 613. 

'Oruauthorlzed rules set aside 

Rules of state board of dental 
examiners, which were not author¬ 
ized under power to make rules re¬ 
garding unprofessional advertising 
as defined in statute, would be set 
aside, courts having no power to 
amend or change such rules.—^Mod¬ 
ern System Dentists v. State Board 
of Dental Examiners of Wisconsin, 
256 N.W. 922, 216 Wis. 190. 


V. State Board of Dental Examin¬ 
ers of Wisconsin, supra. 

BfTect of statute 

Subsection of statute regulating 
dental practice, referred to as defin¬ 
ing “unprofessional advertising,” 
was definitive of such term, and not 
merely limitation on rule making 
power granted to state board of den¬ 
tal examiners, where such rules 
were not given force and effect of 
law, notwithstanding subsection de¬ 
clared that unprofessional advertis¬ 
ing should include certain specified 
things.—Modern System Dentists v. 
State Board of Dental Examiners of 
Wisconsin, supra. 

87. N.Y.—Cherry v. Board of Re¬ 
gents of University of State of 
New York, 44 N.E.2d 405, 289 N.Y. 
148, followed in Rubenstein v. 
Board of Regents of University 
of State of New York, 44 N.E.2d 
614, 289 N.Y. 639, 

Other means impliedly authorized 
Where the legislative ban on ad¬ 
vertising by dentists included al¬ 
most all means which are generally 
used for publicity or advertising, the 
legislature sanctioned by implica¬ 
tion the use of other means of pub¬ 
licity when not used for a purpose 
or in a manner which would consti¬ 
tute unprofessional conduct.—Cher¬ 
ry V. Board of Regents of University 
of State of New York, 44 N.B.2d 405, 
289 N.Y. 148, followed in Rubenstein 
V. Board of Regents of University of 
State of New York, 44 N,E.2d 614, 
289 N.T. 639. 

88. N.Y.—Cherry v. Board of Re¬ 
gents of University of State of 
New York, 44 N.E.2d 405, 289 N.Y. 
148, followed in Rubenstein v. 
Board of Regents of University of 
State of New York, 44 N.E.2d 614, 
289 N.Y. 639. 

89- Ill.—^Lasdon v. Hallihan, 36 N, 

' E.2d 227, 377 Ill. 187. 

The community is concerned in 
providing safeguards not only 
against deception but against prac¬ 
tices which would tend to demoral¬ 
ize the profession of dentistry by 
forcing its members into an unseem¬ 
ly rivalry which would enlarge the 
oipportunities of the least scrupu¬ 
lous.—Cherry v. Board of Regents 
of University of State of New York, 
44 N.E.2d 405, 289 N.Y. 148, followed 
in Rubenstein v. Board of Regents 
of 'University of State of New York, 
44 N.E.2d 614, 289 N.T. 639. 


86. Wis.—^Modern System Dentists 
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to eliminate ‘'bait” advertising as a means 
of competition,and to protect the public from de¬ 
ception and imposition.92 Statutes regulating ad¬ 
vertising are to be interpreted with reference to 
the evils the legislature intended to remedy and 
prevent,and should not he accorded a more 
stringent construction than similar statutes regulat¬ 
ing ordinary commercial advertising.^^ 

It is no objection to a statute regulating ad¬ 
vertising by physicians and surgeons that it does 
not extend to other professional classes.^^ Stat¬ 
utes regulating advertising by optometrists have 
been held not to apply to opticians.® ® 

Manufacture of dentures. Statutes may validly 
prohibit manufacturers of dentures from advertis¬ 
ing to the general public.®'^ 


Penalties for violation. Violations of statutes 
or rules regulating advertising may be punished as 
a misdemeanor or crime®® or by refusal to renew the 
license of the offender.®® Good faith has been 
held no excuse for a violation,^ A statutory provi¬ 
sion relating to fine and imprisonment for viola¬ 
tion of the statute regulating the practice of a pro¬ 
fession has been held not applicable to unprofes¬ 
sional conduct by way of advertising.2 

h. Contents and Mode of Advertising 

The content, form or medium, and extent of adver¬ 
tising may be controlled by statute or reasonable regu¬ 
lation Issued by a board empowered to do so. 

Statutory provisions or rules may validly regulate 
the contents of professional advertisements,® and 
may prohibit advertising purporting to guarantee 


90. Md.—Davis v. State, 37 A. 2d 
880, 183 Md. 385. 

Pa.—Shor v. Miller, Coin.Pl., 48 
Dauph.Co. 39. 

91. D.C.—Johnston v. Board of Den¬ 
tal Examiners, D.C., 134 F.2d 9, 
77 U.S.App.D.C. 119, certiorari de¬ 
nied Johnston v. Board of Dental 
Examiners, Distinct of Columbia, 
63 S.Ct. 1177, 319 U.S. 758, 87 L. 
Ed. 1710. 

92. Cal.—Board of Dental Examin¬ 
ers V. Jameson, 149 P.2d 223, 64 
Cal.App.2d 614—Smulson v. Board 
of Dental Examiners, 118 P.2d 483, 
47 Cal.App.2d 584. 

Va.—Ritholz v. Commonwealth, 35 
■S.E.2d 210, 184 Va. 339. 

The power of the state, through 
its legislature, to regulate the prac¬ 
tice of dentistry, includes authority 
to prohibit advertising of a charac¬ 
ter tending to influence the more 
gullible or susceptible persons or to 
proclaim the superiority of the ad¬ 
vertising practitioner-—^Sherman v. 
State Board of Dental Examiners, 
Tex.Civ.App., 116 S.'W‘.2d 843, error 
refused. 

An optometrist, who is not forbid¬ 
den to advertise, ordinarily can be 
hdld to no higher standard of con¬ 
duct than a physician who may ad¬ 
vertise provided advertisement is 
not deceptive, misleading, extrava¬ 
gant, improbable, or untrue.—^Lie- 
berman v. Connecticut State Board 
of Examiners in Optometry, 34 A.2d 
213, 130 Conn. 344. 

93- Wash.—^Laughney v. Maybury, 
269 F. 17. 145 Wash. 146, 54 AX.R. 
393. 

Acts not forbidden 

Statute limiting methods of ad¬ 
vertising by members of dental pro¬ 
fession does not prohibit dentist 
from giving notice of removal or 
change of location.“-Craven v. Bier- 
ring, 269 N.W. 801, 222 Iowa 613. 


94. Cal.—Webster v. Board of Den¬ 
tal Examiners of California, 110 
P.2d 992, 17 Cal.2d 534. 

Xiteral construction 

Statute penalizing advertisement 
of professional services manifests 
intent to prohibit advertising of pro¬ 
fessional service and its incidents, 
and is not to be construed literally 
as prohibiting advertising by a pro¬ 
fessional man of some commercial 
business not connected with his pro¬ 
fession.—Commonwealth v. Brown, 
20 N.E.2d 478, 302 Mass, 623, appeal 
dismissed Brown v. Commonwealth 
of Massachusetts, 60 S.Ct. 96, 308 
U.S. 504, 84 D.Ed. 432. 

95. Md.—^Davis v. State, 37 A. 2d 
880, 183 Md. 385. 

Physician, could not complain be¬ 
cause statutes regulating advertis¬ 
ing by physicians and surgeons were 
not extended to other professional 
classes, since state can deal with 
different professions according to 
needs of public in relation to each 
and is not bound to deal alike with 
all or to strike at all evils at same 
time or in same way or be subject 
to charge of unconstitutional dis¬ 
crimination.—^Davis V. State, supra- 

96. Ind.—State ex rel. Booth v. 
Beck Jewelry Enterprises, 41 N.E. 

. 2d 622, 220 Ind. 276, 141 A.L.R. 
876. 

Mass.—Commonwealth v. Perris, 25 
N.E.2d 378, 305 Mass. 233. 

Pa.—Wagner v. Brown, Com.Fl., 47 
Dauph.Co. 33. 

Ordinary trader 

Since a dispensing optician is an 
ordinary trader, the denial of the 
right to advertise in such manner 
as his judgment or interest dictated 
was required to be justified on one 
or more of the public needs or inter¬ 
ests that form the basis for exercis¬ 
ing the police power.—Common¬ 
wealth V, Perris, 25 N.E.2d 378, 306 
Mass. 233. 


97. Fla.—Oshins v. York, 8 So. 2d 
670, 150 Pla. 690. 

Ill.—Lasdon v. Hallihan, 36 N.E.2d 
227, 377 Ill. 187. 

Bight to advertise not implied 
Right given to laymen to manu¬ 
facture dental plates under dental 
practice act does not include right 
to advertise such products to the 
public under general rule that right 
to manufacture implies right to sell 
and advertise, since act deals with 
a profession pertaining to public 
health and is not governed by stand¬ 
ards of conduct traditional in com¬ 
petition of the market place.—Board 
of Dental Examiners v. Jameson, 149 
P.2d 223, 64 CaI.App.2d 614. 

98. Fla.—Oshins v, York, 8 So.2d 
670, 150 Fla. 690. 

Md.—^Davis V. State, 37 A. 2d 880, 
183 Md. 385. 

Conduct authorizing conviction 
A dentist’s letter to prospective 
patient, stating that dentist had re¬ 
sumed practice, suggesting checkup 
and examination of teeth, and refer¬ 
ring to system of anaesthetics which 
dentist used, and also to mouthwash 
which he marketed, authorized con¬ 
viction of improperly advertising 
dental services-—Commonwealth v. 
Brown, 20 N.E.2d 478, 302 Mass. 523, 
appeal dismissed Brown v. Common¬ 
wealth of Massachusetts, 60 S.Ct. 
96, 308 U.S. 504, 84 L.Ed. 432. 

99. Iowa.—Craven v. Bierring, 269 
N.W. 801, 222 Iowa 613. 

1- Or.—Donohue v. Andrews, 47 P. 
2d 940, 150 Or. 652. 

2. Iowa.—Craven v. Bierring, 269 
N.W. 801, 222 Iowa 613. 

3. U.S.—Semler v. Oregon State 
Board of Dental Examiners, Or., 
55 S.Ct. 570, 294 U.S. 608, 79 D.Ed. 
1086. 

Wis.—Modern System Dentists v. 

■State Board of Dental Examiners 
j of Wisconsin, 256 N.W. 922, 216 
1 Wis. 190. 
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a particular result;^ may forbid advertisements 
which solicit patronage for the advertiser may 
prohibit the advertising of prices,® or credit or 
terms of credit,'^ or the advertising of particular 
services or appliances at a certain price as a 
minimum;® or may prohibit advertising of certain 
types by a corporation engaged in optometrical work 
without making the prohibition applicable to an 
individual illegally practicing optometry.^ Statutes 
may also prohibit advertising by a physician under 
a name other than his own;i® but a statute pro¬ 


hibiting any physician from causing the publica¬ 
tion of any advertisement relative to any disease 
of the sexual organs has been declared unconsti- 
tutional.ii Some statutes do not require an ad¬ 
vertisement that the practice of optometry is be¬ 
ing carried on in a store or other establishment 
to contain or set forth the name of the optometrist 
employed to do the work.^^ 

Mode of advertising, A practitioner may be for¬ 
bidden by statute to advertise in any manner what¬ 
soever except as expressly allowed by statute.^® 


Buie retiuiriug iuclusiou of names 
of associated licensed dentists in 
dentists’ advertisements was -within 
authority of state board of dental ex¬ 
aminers to make rules regarding un¬ 
professional advertising as defined 
in statute.—Modern System Dentists 
V. State Board of Dental Examiners 
of Wisconsin, 256 N.W. 922, 216 Wis. 
190. 

Buie limiting dentists’ signs to 
statement of name, office hours, etc., 
was not within authority of state 
board of dental examiners to make 
rules regarding unprofessional ad¬ 
vertising as defined in statute, and 
hence purely educational matter on 
dental sign not conflicting with stat¬ 
ute was authorized.—Modern Sys¬ 
tem Dentists v. State Board of Den¬ 
tal Examiners of Wisconsin, supra. 
4- Cal .—Webster v. Board of Den¬ 
tal Examiners of California, 110 
P.2d 992, 17 €al.2d 534. 
Advertising within prohibition 

(1) Where dentist advertised that 
new material from which dental 
plates were made would not change 
in color and would not stain, shrink, 
or warp and that plates were faith¬ 
ful reproductions of natural gums 
and teeth in true color, size, and 
form and were made to defy detec¬ 
tion, the board of dental examiners 
and the trial court properly found 
that dentist had violated statute 
prohibiting any advertising to guar¬ 
antee any dental service.—Webster 
V. Board of Dental Examiners of 
California, supra. 

(2) Where dentist advertised that 
material used for dental plates was 
made from a secret formula and re¬ 
ferred to his plates as “immediate 
restoration plates,” and he testified 
that he had no secret material not 
available to the entire profession 
and that his methods were no dif¬ 
ferent from those in general use, the 
board of dental examiners and the 
trial court properly determined that 
advertising had a character tending 
to deceive or mislead the public 
within statutory prohibition.—Web¬ 
ster v- Board of Dental Examiners 
of California, supra. 

S, Md .—^Davis v. State, 37 A.2d S80, 
183 Md. 385. 


6. Ill.—Winberry v. Hallihan, 197 
N.E. 552, 361 Ill. 121. 

Mich.—Seifert v. Buhl Optical Co., 
268 N.W. 784, 276 Mich. 692. 

N.Y.—Finlay Straus, Inc., v. Uni¬ 
versity of State of N”. T-, 62 N.Y.S. 
2d 892, 270 App.Div. 1060. 

Wis.—^Ritholz V. Johnson, 17 N.W.2d 
590, 246 Wis. 442—Modern System 
Dentists v. State Board of Dental 
Examiners of Wisconsin, 256 N.W. 
922, 216 Wis. 190. 

Purpose of prohibition 

The section of the optometrical 
act prohibiting the advertisement of 
prices of spectacles and eyeglasses 
by one expressly authorized to sell 
them is a measure directed to the 
prevention of substantial harm to 
the public health and is within the 
exercise of the police power of the 
state, and hence is not unconstitu¬ 
tional as denying due process as an 
arbitrary and unreasonable interfer¬ 
ence with a right to conduct a law¬ 
ful business.—Ritholz v. Common¬ 
wealth, 35 S.B.2d 210, 184 Va. 339. 

Advertising by optician 

The statutory prohibitions against 
advertising lenses or complete eye¬ 
glasses including lenses at a fixed 
price and against advertisements 
laying claim to a policy or continu¬ 
ing practice of generally undersell¬ 
ing competitors are constitutional as 
measures in interest of public 
health; and the statutory require¬ 
ment that one advertising a frame 
or mounting for glasses at a fixed 
price shall state that the price is 
for the frame or mounting only and 
does not include lenses, eye exam¬ 
ination, or professional services, is 
a proper exercise of police power 
under legislative power to require 
affirmative measures in advertising 
to prevent misunderstanding.—Com¬ 
monwealth V. Ferris, 25 N.E.2d 378, 
305 Mass. 233. 

Extent of prohibition 

Rule of state examiners in optom¬ 
etry forbidding advertising at fixed 
price of glasses or lenses by optom¬ 
etrists and making registered op¬ 
tometrist responsible for advertis¬ 
ing of an optical department pub¬ 
lished under sponsorship of his li¬ 
cense does not forbid advertising of 
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goods of optical department of store 
where name of optometrist does not 
appear, but merely forbids adver¬ 
tisement at fixed prices of his serv¬ 
ices in optical department, or of 
goods sold under his sponsorship by 
reason of his name appearing there¬ 
in.—Sage-Allen Co. v. Wheeler, 179 
A. 195, 119 Conn. 667, 98 A.L.R. 897. 
Advertising within rule 

(1) Advertising by dentist of 
“modern dentistry cheap” violates 
statute prohibiting dentists from ad¬ 
vertising prices for professional 
services, since word “cheap” con¬ 
notes a price below the average 
charge and means a “low price,” and 
its use violated intention of statute 
to prohibit all kinds of advertising 
relative to prices tending to lure 
ignorant or credulous.—^Donohue v. 
Andrews, 47 P.2d 940, 150 Or. 652. 

(2) Merchants advertising eye¬ 
glasses worth twelve dollars at “low 
price of only $3.88,” without extra 
cost or charge, as inducement to 
draw low income workers, foreign¬ 
ers, and negroes particularly to such 
merchants’ stores, were guilty of 
fraudulent advertising aimed and 
tending to mislead public, in viola¬ 
tion of statute penalizing mislead¬ 
ing advertisement of prices on such 
glasses.—Ritholz v. Johnson, 17 N. 
W.2d 590, 246 Wis. 442. 

7. Ky.—Reynolds v. Walz, 128 S.W. 
2d 734, 278 Ky. 308. 

8. Wis.—Modern System Dentists 
V. State Board of Dental Examin¬ 
ers of Wisconsin, 256 N.W. 9*22, 
216 Wis. 190. 

9. Mich.—Seifert v. Buhl Optical 
Co., 268 N.W. 784, 276 Mich. 692. 

10. Ill.—People V. Apfelbaum, 95 
N.E. 995, 251 Ill. 18. 

11. Colo.—'Chenoweth v. State Bd. 
of Medical Examiners, 141 P, 132, 
57 Colo. 74, 51 D,R.A.,N.S., 958, 
Ann.Cas.l915D 1188. 

12. Pa.—In re Optical Establish¬ 
ments, 29 Pa.Dist. 820. 

13. Minn.—Gullings v. State Board 
of Dental Examiners, 273 N.W. 
703, 200 Minn. 115. 

48 C.J. p 1110 note 75. 
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Statutory provisions or rules have been enacted 
or promulgated regulating the size of advertis¬ 
ing,or the style and manner thereof,15 or the 
size and number of advertisements appearing in 
publications at any one time,i6 or the size of pro¬ 
fessional card announcements,!'^ or requiring the 


practitioner to have his name on his outer door 
in letters not less or more than a specified size.i^ 

Display advertising. Statutory provisions and 
rules have been enacted or adopted prescribing 
the sizei9 or number^o of display signs, and the 
use of illuminated signs.^i 


Advertising^ practice as specialist 
Provision that dentist who limits 
practice to specialty may announce 
such fact, in statute prohibiting- ad¬ 
vertising by dentist in any manner 
whatsoever, except as allowed by 
provision therein, authorizes adver¬ 
tisement of fact that dental practice 
is limited to specialties only, if, in 
fact, practice is so limited; but a 
newspaper advertisement of dentists 
associated together for practice of 
dentistry, announcing both general 
and specialized practice, is a viola¬ 
tion of the statute.—Gullings v. 
State Board of Dental Examiners, 
273 N.W. 703, 200 Minn. 115. 

14. Ill.—^Winberry v. Hallihan, 197 
N.E. 552, 361 Ill. 121. 

Statute construed 

Statutory prohibition of advertis¬ 
ing by members of dental profession 
except by professional card or street 
sign did not limit size of profes¬ 
sional cards, or height of letters on 
street sign.—Craven v. Bierring, 269 
N.W. 801, 222 Iowa 613. 

15. Ill.-—Winberry v. Hallihan, 197 
N.E. 552, 361 Ill. 121. 

16. D.C.—Johnston v. Board of Den¬ 
tal Examiners, D.C., 134 P.2d 9, 
77 U.S.App.D.C. 119, certiorari de¬ 
nied Johnston v. Board of Dental 
Examiners, District of Columbia, 
63 S.Ct. 1177, 319 XJ.S. 758, 87 L. 
Ed. 1710. 

17. Mich.—Toole v. Michigan State 
Board of Dentistry, 11 N.W. 2d 229, 
306 Mich. 527. 

Announcements in newspaper 

The dental act provision that den¬ 
tists may make certain newspaper 
announcements manifests an inten¬ 
tion to establish the primary stand¬ 
ard for the state board of dentistry 
to follow, and the rule of the state 
board of dentistry regulating the 
size of professional card announce¬ 
ments is not contrary to such provi¬ 
sion of the dental act.—Toole v. 
Michigan State Board of Dentistry, 
11 N.W.2d 229, 306 Mich. 527. 

18. Mo.—^Rust V. Missouri Dental 
Board, 155 S.W.2d 80, 348 Mo. 616. 

19. Particular statute? construed 

(1) Dental act, prohibiting adver¬ 
tising by any medium other than 
display of modest sign at licensee's 
office which shall display only the 
name, address, profession, office 


hours, telephone connection and, if' 
his practice is so limited, his spe¬ 
cialty, gives dentist right to main¬ 
tain a window or building sign at 
his office and to put on that sign 
any and all of such information.— 
Johnston v. Board of Dental Exam¬ 
iners, D.C., 134 P.2d 9, 77 U.S.App.D. 
C. 119, certiorari denied Johnston v. 
Board of Dental Examiners, District 
of Columbia. 63 S.Ct. 1177, 319 U.S. 
758, 87 L.Ed. 1710. 

(2) Statute forbidding dentist to 
advertise, directly or indirectly, by 
means of large display, glaring light 
sign or containing as a part thereof 
the representation of a tooth, when 
read in connection with provision 
permitting the display of a dentist's 
name on windows and .door of his 
office in letters not higher than sev¬ 
en inches, is not to be construed as 
forbidding advertising by display if 
the letters exceed seven inches in 
height but permitting it if the let¬ 
ters are within that size, since the 
entire statute contemplates only re¬ 
strained, circumspect advertising in 
the form of professional cards.— 
Rust V. Missouri Dental Board, 155 
S.W.2d SO, 348 Mo. 616. 

Sta-tutes or rules held valid 

(1) Rule prescribing maximum of 
six hundred square inches for den¬ 
tist’s sign, and maximum size of 
letters thereon.—Modern System 
Dentists v. State Board of Dental 
Examiners of Wisconsin, 256 N.W. 
922, 216 Wis. 190. 

(2) Regulation of board of dental 
examiners providing that window 
signs and signs flush with building 
may not exceed two hundred eighty- 
eight square inches in area with 
lettering limited to three inches in 
height and that signs of licensee 
protruding from building may not 
exceed one hundred forty-four 
square inches in area with letters 
similarly limited to three inches in 
height.—Johnston v. Board of Den¬ 
tal Examiners, D.C., 134 P.2d 9, 77 
U.S.App.D.C. 119, certiorari denied 
Johnston v. Board of Dental Exami¬ 
ners, District of Columbia, 63 S.Ct. 
1177, 319 U.S. 758, 87 L.Ed. 1710. 

(3) Rule prohibiting use of a sign 
larger than three hundred square 
inches and letters thereon greater 
than five inches in height.—Toole v. 
Michigan State Board of Dentistry, 
XI N.W.2d 229, 306 Mich. 527. 

(4) Under statute forbidding den¬ 
tist to advertise, directly or indi¬ 

939 


rectly, by means of large display, 
the word “large” means display ad¬ 
vertising exceeding most other of 
like kind in quantity or dimensions 
according to general opinion and 
common judgment, and its meaning 
is not so vague and uncertain as to 
invalidate statute.—Rust v. Mis¬ 
souri Dental Board, 155 S.W.2d 80, 
348 Mo. 616. 

G-eneral regulation held valid * 
Dental act authorizing board of 
dental examiners to make regula¬ 
tions designating size of sign does 
not require that the board consider 
each licensee separately with re¬ 
spect to location of his office build¬ 
ing, his floor space, and local traf¬ 
fic conditions, etc.—^Johnston v. 
Board of Dental Examiners, D.C., 
134 F.2d 9, 77 U.S.App.D.C. 119, cer¬ 
tiorari denied Johnston v. Board of 
Dental Examiners, District of Co¬ 
lumbia, 63 S.Ct. 1177, 319 U.S. 758, 
87 L.Ed. 1710. 

Newspaper advertising was not 
prohibited by a statute making it 
unlawful for a dentist to advertise 
by means of large display signs.— 
State Board of Dental Examiners v. 
Bickham, Tex.Civ.App., 203 S.W.^d 
563. 

20. D.C.—Johnston v. Board of 
Dental Examiners, D.C., 134 P.2d 
9, 77 U.S.App.D.C. 119, certiorari 
denied Johnston v. Board of Den¬ 
tal Examiners, District of Colum¬ 
bia, 63 S.Ct. 1177, 319 U.S. 758. 87 
L.Ed. 1710. 

Pa.—Shor v. Miller, Com.Pl., 48 
Dauph.Co. 39. 

Rides held valid 

Under section of the dental act 
relating to unlawful advertising, 
rule of state board of dentistry 
prohibiting dentists from using 
more than one outside sign was 
proper.—Toole v. Michigan State 
Board of Dentistry, 11 N.W.2d 229, 
306 Mich. 527. 

21. Pa.—Shor v. Miller, Com.Pl., 48 
Dauph.Co. 39. 

Glaring light signs 
Under section of the dental act 
prohibiting a dentist from advertis¬ 
ing by glaring light signs, rule of 
state board of dentistry relating to 
use of illuminated signs was valid. 
—Toole V, Michigan State Board of 
Dentistry, 11 N.W.2d 229, 306 Mich. 
527. 
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§ 33. Practice under Forbidden Name 

Practice of the profession under a name other than 
that of the practitioner, or under a faise, assumed, or 
trade name, or the name of a corporation, company, or 
association may be prohibited. 

Some statutes prohibit the practice of medicine 
under a name other than that of the practition- 
er,22 or prohibit the practice of dentistry under 
a false, assumed, or trade name, or the name of 
a corporation, company, or association.^^ Excep¬ 
tions in the latter class of statutes of legally in¬ 
corporated dental corporations existing and in op¬ 
eration prior to a specified date, or of persons who 
have been in actual business under the name of a 
company, association, or corporation for a specified 
period of time, will be given effect in a case falling 
within their terms,but they will not be extended 
by construction,^^ and it has been held that no vest¬ 
ed right to the use of such a name can be ac- 
quired.26 A statute prohibiting optometrists from 
advertising, practicing, or attempting to practice 
under a name other than his own applies only to 
licensed optometrists.^'^ Such a statute has been 
held not to prohibit a licensed optometrist from 
having an office in a place of business where op¬ 
tical goods are sold at retail as merchandise,^^ 
or from practicing optometry and also working 
for another in such other’s place of business, 

. or from indirectly aiding another person in ad¬ 


vertising that optical goods and services of a li¬ 
censed optometrist are available at such place of 
business.^® 

§ 34. Place of Practice 

Statutory provisions or regulations nriay control the 
place of practice of the profession. 

A statute making it unlawful for an itinerant 
vendor of any drug, nostrum, ointment, or appli¬ 
ance publicly to profess to cure or treat diseases, 
injuries, or deformities has been construed as in¬ 
tended merely to regulate the practice of medicineSi 
rather than the sale of drugs or patent or proprie¬ 
tary medicines, and to make a public profession 
to cure or treat an element of the offense,^^ and, as 
so construed, is valid. 

Optometry, A statute prohibiting a licensed op¬ 
tometrist from peddling from door to door, estab¬ 
lishing temporary offices, practicing outside of, or 
away from, his office or place of business, or op¬ 
erating branch offices unless each branch office is 
fully equipped with the instruments necessary to 
make an optometric examination and is in charge 
of a regularly licensed optometrist, is a reasonable 
exercise of the police power.^s Such a statute 
is construed not to prohibit intermittent practice 
with the necessary instruments in a home or hos- 
pital,36 or the use only occasionally or at inter- 


22. N.Y.—^People v. Warden of City, 
Prison, 152 N.T.S. 977, 168 App. 
Div. 240. 

48 C,J. p 1110 note 80—45 C.JT. P 377 
note 20. 

23. Midi.—^Lewis v. Michig-an State 
Board of Dentistry, 269 N.W. 194, 
277 Mich, 334. 

Ohio.—Brown v. State of Ohio, 30 
Ohio 3Sr.P.,N.S., 439. 

48 C.J. p 1110 note 81. 

The purpose of state hoard of den¬ 
tistry rule prohibiting dental prac¬ 
tice in an office where it is indicated 
that someone else operates the office 
and permitting practice of a de¬ 
ceased dentist to be carried on for 
six months under his name is not 
only to prohibit the practice of den¬ 
tistry by any person whose name is 
not displayed, but also to assure the 
public that the person whose name 
is displayed is a practicing dentist 
in the location, and is valid under 
section of dental act prohibiting use 
of misleading advertising state¬ 
ments.—Toole V. Michigan 'State 
Board of Dentistry, 11 N.W.2d 229. 
S06 Mich. 527. 

Statute held not violated 

Statutory prohibition against prac¬ 
tice of dentistry by ‘any person un¬ 
der any name other than that under 
which his license was granted has 
been held not violated by names 


which otherwise conformed to stat¬ 
ute because they had affixed thereto 
word such as “dentists,” “associ¬ 
ates,” or “employees,” provided ap¬ 
pended word or words were not such 
as conveyed false impression or mis¬ 
led public.—^Lewis v. Michigan State 
Board of Dentistry, 269 N.W. 194, 
277 Mich. 334. 

24. N.T.—Lewis v. Woodbury Den¬ 
tal Parlors Co., 175 N.T.S. 269, 106 
Misc. 78. 

25. Ky.—Hodgen v. Commonwealth, 
136 S.W. 311, 142 Ky.. 722. 

26. Mich.—Lewis v. Michigan State’i 
Board of Dentistry, 269 N.W. 194, 
197, 277 Mich. 334. 

“A dentist enters upon the prac¬ 
tice of his profession knowing it is 
subject to reasonable regulation by 
the state. He has no right to use, 
or by reference to continue to make 
use of, a type of business title 
which, in its exercise of reasonable 
regulation, the state has forbidden.” 
—Lewis V. Michigan State Board 
of Dentistry, supra. 

27. Utah.—Golding v. Schubaeh Op¬ 
tical Co., 70 P.2d 871, 93 Utah 32. 
Buie of department of registration 

declaring it to be unprofessional 
conduct for an optometrist to prac¬ 
tice under any name other than his 
own has no application to corporate 
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defendants, since one not in a pro¬ 
fession cannot be guilty of unpro¬ 
fessional conduct or disciplined for 
an alleged breach, thereof.—Golding 
V. Schubaeh Optical Co., supra. 

28. R.I.—Berger v. Board of Exam¬ 
iners in Optometry, 59 A.2d 717, 
74 R.I. 165. 

29. R.I.—Berger v. Board of Exam¬ 
iners in Optometry, supra. 

30. R.I.—Berger v. Board of Exam¬ 
iners in Optometry, supra. 

31- Neb.—J. R. Watkins Medical 
Co. V. Hunt, 177 N.W. 462, 104 
Neb. 266. 

Tenn.—Kirk v. State, 150 S.W. 83, 
126 Tenn, 7, Ann.Cas.l913D 1239. 

32. Neb.—J. R, Watkins Medical Co. 
V. Hunt, 177 N.W. 462, 104 Neb. 
266. 

Tenn.—Kirk v. State, 150 S.W. 83, 
126 Tenn. 7, Ann.Cas.l913D 1239. 

33. Neb.—J. R. Watkins Medical 
Co. V. Hunt, 177 N.W. 462, 104 

* Neb. 266. 

Tenn.—Kirk v. State, 150 S.W. 83. 

126 Tenn. 7, Ann.Cas.l913D 1239. 
34- Tenn.—Kirk v. State, supra. 

35. Pa.—^Harris v. State Bd. of Op- 
tometrical Examiners, etc., 135 A. 
237, 287 Pa. 631. 

36. Pa.—^Harris v. State Bd. of Op- 
tometrical Examiners, etc., supra. 
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vals of an office regularly and permanently main¬ 
tained for the practice of optometry,37 or to pre¬ 
vent establishment of branch offices, if such are 
in charge of regularly licensed optometrists.^S A 
statute limiting the practice of an itinerant optom¬ 
etrist to any three counties he may select is not 
unconstitutional.^ 9 

§ 35. Use of Prophylactic at Childbirth 

Use of a prophylactic at childbirth for prevention of 
blindness may be required by statute. 


A statute making it a crime for a physician to 
fail to use a phophylactic against inflammation of 
the eyes of an infant immediately after birth in a 
maternity home, hospital, or public or charitable in¬ 
stitution does not apply to a failure to use a pro¬ 
phylactic in any place other than the places desig¬ 
nated in the statute,^® or to a failure to adminis¬ 
ter the prophylactic where the statute requires its 
administration within a specified time after birth, 
and the physician was not in attendance until long 
after such time had elapsed.*^! 


IV. REIATIOlSrSHIP TO PATIENT 


§ 36- Nature of Relationship 

The relationship between a practitioner and his pa¬ 
tient is one of trust and confidence and the utmost good 
faith must be exercised not only in professional matters 
but in all other reiations between the parties. 

The respective obligations and duties of a physi¬ 
cian and patient are controlled by the peculiar 
relationship between them.42 The relationship is 
one of trust and confidence it is a consensual 
relationship wherein the patient knowingly seeks 
the assistance of the physician and the physician 
knowingly accepts him as a patient and it is 
the duty of the physician to exercise the utmost 
good faith in dealing with his patient,^5 not only 
in professional matters but in all other relation- 
ships.'*^ xhe relationship is predicated on the 
proposition that the physician has special knowledge 
and skill in diagnosing and treating diseases and 
injuries and that the patient has sought and ob¬ 
tained the services of the physician because of 
this.47 xhe patient has the right to assume that 
the physician will advise him properly in all mat¬ 


ters pertaining to his ailment,^8 including advice 
as to who are properly qualified to assist in his 
treatment,'^^ Xhe physician is under the duty 
to refrain from fraudulent concealment with re¬ 
spect to matters consulted by the patient.59 

Since the relationship between a physician and 
his patient is confidential, all dealings between them 
will be closely scrutinized,^! particularly those 
inuring to the benefit of the physician.52 

Authority of physician. While a physician may 
advise the removal of a patient to a hospital, he 
has, in an ordinary case, no authority to order 
such removal.53 Where a surgeon has been select¬ 
ed by a parent to perform an operation on an in¬ 
fant, and the parent has appointed no one else to 
act as representative during the operation, the sur¬ 
geon has been held to be, by implication, the infant's 
representative having the responsibility of acting 
in the interest of the infant,and is within his 
rights in not continuing an operation which it ap¬ 
pears would endanger the infant’s life.55 


37. Pa.—In re Optometry, 28 Pa. 
Dist. 67. 

38. Pa.—Heller v. Miller, 33 Pa. 
Dist. &Oo. 257, 5 Sch.Heff. 329. 

39. Tenn.—Saunders v. Swann, 292 
S.W. 458, 165 Tenn. 310. 

40. Ohio.—Noble v. State, 11 Ohio 
App. 495. 

41. Mich.—^People v. Clobridge, 228 
N.W. 692, 249 Mich. 376. 

42. N.D.—Halverson v. Zimmerman, 
232 N.W. 754, 60 N.D. 113. 

43. Ark.—Corpus Juris cited In 
Hummel v. State, 196 S.W.2d 594, 
595, 210 Ark. 471. 

Cal.—^Macaulay v. Booth, 128 P.2d 
386, 53 CaI.App.2d 757. 

Neb.—Stohlman v. Davis, 220 N.W. 
247, 117 Neb. 178, 60 A.L.R. 658— 
Simonsen v. Swenson, 177 N.W. 
831, 104 Neb. 224, 9 A.L.R. 1250. 
Ohio.—Gillette v. Tucker, 65 N.E. 
865, 67 Ohio St. 106, 93 Am.S.R. 
639. 


Okl.—^Matting-ly v. Sisler, 175 P.2d 
796, 198 Okl. 107. 

Dentists are included in meaning 
of term “physician and surgeon*' as 
used in defining duties of a physi¬ 
cian or surgeon to his patients.— 
Batty V. Arizona State Dental Board, 
112 P.2d 870, 57 Ariz. 239. 

44. N.D.—Tvedt v. Haugen, 294 N. 
W. 183, 70 N.D. 338, 132 A.D.R. 
379. 

45. Ariz.—'Batty v. Arizona 'State 
Dental Board, 112 P.2d 870, 57 
Ariz. 239. 

Wash,—^Poster v. Brady, 86 P.2d 760, 
198 Wash. 13. 

48, Wash.—^Foster v. Brady, supra. 

47. N.D.—Tvedt v. Haugen, 294 N. 
W. 183, 70 N.D. 338, 132 A.D.R. 
379. 

48. Ariz.—^Batty v. Arizona State 
Dental Board, 112 P.2d 870, 57 
Ariz. 239. 


49. Ariz.—^Batty v. Arizona State 
Dental Board, supra. 

Duty to disclose 

A physician who knows that a 
patient of his is about to have sur¬ 
gical or medical work done by one 
who has no legal right to do it fails 
in his duty if he does not advise 
patient of the situation.—Batty v. 
Arizona State Dental Board, supra. 

50. Cal.—Pashley v. Pacific Elec¬ 
tric Co., 153 P.2<1 325, 25 Cal.2d 
226. 

51. Cal.—Cole V. Wolfskill, 192 P. 
549, 49 Cal.App. 52. 

Or.—Ulbrand v. Bennett, 163 P. 445, 
83 Or. 557. 

52. Or.—Ulbrand v. Bennett, supra. 
48 C.J. p 1111 note 11. 

53. Mass.—Medlin v. Bloom, 119 N 
E. 773, 230 Mass. 201. 

54. N.J.—Hanig v. Orton, 195 A 
812, 119 N.J.Law 248. 

55. N.J.—^Hanig v. Orton, supra. 
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Disclosure of confidential communications. 
While communications between a physician and his 
patient ordinarily are privileged, it has been held 
that the question whether a breach of medical con¬ 
fidence is actionable depends on the character of the 
disclosure made.®^ The liability of a physician to 
his patient for testifying to communications con¬ 
fidentially made to him differs from the liability of 
an ordinary witness for slander only in that it need 
not be shown that the testimony was false.57 

X-ray negatives are, in the absence of agree¬ 
ment to the contrary, the property of the physi¬ 
cian or surgeon who has made them incident to 
treating a patient^S 

§ 37. Contract of Employment 

The relationship between physician and patient arises 
out of contract, express or implied, general or special, 
and the rights and liabilities of the parties thereto are 
governed by the general laws of contract. 

The relationship of physician or surgeon and 


patient is one arising out of a contract, express 
or implied.S9 The contract must be given a fair 
and reasonable construction,and must be sup¬ 
ported by a consideration.®^ Where a contract 
makes no provision for time of performance, a 
reasonable time must be allowed.®^ 

The duty owed to a patient is measured and de¬ 
termined primarily by the contract of employment.®^ 
The contract may be a general contract,®4 but there 
is no obligation to enter into such a contract®® and 
the physician or surgeon may by special agreement 
or notice limit the extent and scope of his employ¬ 
ment.®® A contract to care for a patient for the 
life of the patient has been held not invalid as a 
wagering contract.®'^ 

It is competent for a physician or surgeon to 
make a special agreement to cure his patient,®8 
or to obtain a particular result,®® and where he 
does so he is liable on the contract if he fails,7® 
even though at the time he knew he could not cure 


56. Disclosure of coutaglous dis- 
ease 

A 'physician who, in good faith 
and with reasonable grounds, de¬ 
cides on confidential information 
^iven by his patient that he has a 
contagious disease, is not liable in 
damages to the patient for such 
disclosure to others as will prevent 
the spread of the disease.—Simon- 
sen V. Swenson, 177 N.W. 831, 104 
Neb. 224, 9 A.L.R. 1250. 

Where refusal contemptuous 

Where timely objection was made 
to physician*s testimony and objec¬ 
tion was overruled and physician 
was reauired by the court to testify 
to the matters complained of, phy¬ 
sician could not be held liable to 
patient for divulging alleged privi¬ 
leged communication, since, if phy¬ 
sician had refused to comply with 
the ruling of the court, he would 
have been in contempt and subject 
to penalty.—^Boyd v. Wynn, 150 S.W. 
2d 648, 286 Ky. 173. 

57- Wash.—Smith v. Driscoll, 162 
P. 572, 94 Wash. 441, L.R.A.1917C 
1128. 

58. Mich.—McGarry v. J. A. Mer- 
cier Co., 262 N.W. 296, 272 Mich. 
501, 100 A.L,.Il. 549. 

59. Cal.—-McNamara v. Emmons, 97 
P.2d 503, 36 Cal.App.2d 199. 

N.J.—^Toung V. Crescente, 39 A.2d 
449, 132 N.J.Law 223. 

48 C.J. p 1111 note 16. 

Contract for services for stipulated 
period and compensation 
An individual may contract with 
a physician for medical services for 
a stipulated period at fixed compen¬ 
sation without violating statute pro¬ 
hibiting the practice of healing art 
otherwise than in accordance with I 


terms of license or registration.— 
Group Health Ass"n v. Moor, D.C.D. 
C., 24 P.Supp. 445. 

Relationship held not to exist 

(1) Relation of surgeon and pa¬ 
tient did not exist between plaintiff 
and surgeon employed by automobile 
owner, whose only connection with 
treatments was to examine plaintiff 
and prepare himself to testify.—^An¬ 
drews V. Davis, 148 A. 684, 128 Me. 
464. 

(2) Submission by employee to 
physical examination required by 
railroad did not create relationship 
of physician and patient.—New York 
Cent. R. Co. v. Wiler, 177 N.E. 205, 
124 Ohio St. IIS. 

60. Ill.—Zeigler v. Illinois Trusty 
etc., Bank, 91 N.E. 1041, 245 Ill. 
180, 28 D.R.A.,N.S., 1112, 19 Ann. 
Cas. 127. 

61. Mont.—^Wilson v. Blair, 211 P. 
289, 65 Mont. 155, 27 A.L.R. 1235. 

62. La.—Wolfe v. Sample, App., 141 
So. 812. 

63. N.C.—^Nash v. Royster, 127 S.E, 
356, 189 N.C. 408. 

64. Cal.—McNamara v. Emmons, 97 
P.2d 503, 36 Cal.App.2d 199. 

Place of treatment under general 
contract 

When contract creating relation 
of physician and patient is general, 
the physician may undertake the 
treatment of a patient during course 
of an illness wherever the patient 
may be.—McNamara v. Emmons, su¬ 
pra. 

65. Cal.—McNamara v. Emmons, su¬ 
pra. 

66. Cal.—^McNamara v. Emmons, 
supra. 


N.C.—Childers v. Frye, 158 S.E. 744, 
201 N.C. 42. 

48 C.J. p 1112 note 20. 

Particular limitations 

Physician may limit his obliga¬ 
tions to patient by undertaking to 
treat patient only for certain ail¬ 
ment or injury at certain place and 
time, and when physician so limits 
his employment, he is not required 
to treat patient at another place.— 
McNamara v. Emmons, 97 P.2d 503, 
36 Cal.App.2d 199. 

67. Ill.—Zeigler v. Illinois Trust, 
etc., Bank, 91 N.E. 1041, 245 Ill. 
180, 28 L.R.A.,N.S., 1112, 19 Ann. 
Cas. 127. 

68. N.Y.—^Keating v. Perkins, 293 
N.Y.S. 197, 250 App.Div. 9. 

48 C.J. p 1120 note 3. 

69. N.Y.—Colvin v. Smith, 92 N.Y. 
S.2d 794, 276 App.Div. 9. 

70. N.H.—McQuaid v. Michou, 157 
A. 881, 85 N.H. 299. 

N.Y.—Colvin v. Smith, 92 N.Y.S.2d 
794, 276 App.Div. 9. 

48 C.J. P 1120 note 2. 

Contract for dental work 
Dental surgeon who entered into 
special contract to extract every 
part of four teeth could be held li¬ 
able for breach of contract in that 
gold inlay in one of four teeth be¬ 
came detached during extraction and 
fell into patient’s throat and lodged 
in patient’s body, regardless of 
whether surgeon was negligent.— 
Keating v. Perkins* 293 N.Y.S. 197, 
250 App.Div. 9. 

If terms of contract to cure lim¬ 
ited duration and severity of treat¬ 
ment, there may be recovery for 
conditions or results of treatment in 
excess of limits, although both par- 
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the patient but the patient thought he would.71 
The death of the patient in the course of treat¬ 
ment of the disease which the physician has con¬ 
tracted to cure has been held to be of itself a breach 
of the contract.'^2 ^ physician’s guaranty that an 

operation will be successful must be supported by 
a consideration^^ A doctor may contract expressly 
to cure or not charge,74 and if he does so he 
is bound by the general rules pertaining to the 
laws of contract.75 

Mere expressions of opinion will not impose con¬ 
tractual liability on a physician or surgeon. 76 

§ 38. - Actions for Breach 

An action ex contractu will lie for a breach of duty- 
arising out of a contract between a physician and a pa¬ 
tient. 

The patient may bring an action ex contractu for 
a breach of duty arising out of a contract of em¬ 
ployment, express or implied, with a physician,77 
and an action for breach of contract to accomplish 
a particular result is based on failure to perform 
the special agreement regardless of negligence.7S 

Defenses. Where a physician has contracted to 
treat a patient, it is no excuse for his default that 
at the time treatment became necessary he could not 
leave another patient.79 Refusal to continue treat¬ 
ment having no curing effect is not a breach of 


contract by the patient relieving the physician of 
further liability thereon.^6 The fact that com¬ 
munications between physician and patient are priv¬ 
ileged is no bar to an action by the patient to re¬ 
cover back money paid, after breach of a con¬ 
tract to cure.^i 

Pleading. In an action for breach of contract 
against a physician or surgeon a complaint, dec¬ 
laration, or petition which sets out the contract 
and a clear breach thereof is sufficient to state a 
cause of action,^^ 

Under a general denial, in an action against a 
ph 3 'sician or surgeon for breach of contract to 
perform professional services, defendant may show 
that he did not make the contract claimed by plain¬ 
tiff, and also what the contract actually was.^"* 

Evidence. The general rules of evidence applica¬ 
ble to civil actions apply in actions for breach of 
contract brought against a physician by a patient. 

In an action of assumpsit for damages for breach 
of agreement to make functionally satisfactory den¬ 
tures, expert testimony is not required to establish 
plaintiff’s case, where malpractice is not alleged.^® 

Trial. Where the contract is unambiguous its 
interpretation is a qtiestion of law for the courts'? 
Questions of fact, on which there is conflicting 
evidence or evidence from which reasonable minds 


ties knew disease was incurable.— 
McQuaid v. Michou, 157 A. 881, 85 
N.H. 299. 

71- N.H.—McQuaid v. Michou, su- 
pra. 

Sven if both physician and patient 
knew disease could not be cured as 
promised, if patient incurred ex¬ 
pense and loss of earnings because 
it hurt her beyond what it was 
agreed it would, she could claim 
breach of terms in regard thereto.— 
McQuaid v. Michou, supra. 

72- Conn.—Giambozi v. Peters, 16 
A.2d 833, 127 Conn. 380. 

73- Mont.—Wilson v. Blair, 211 P. 
289, 65 Mont. 155, 27 A.L.R. 1235. 

48 C.J. p 1120 note 6. 

74- Tex.—^Helms V. Day, Civ.App., 
215 S.W.2d 356. 

75. Tex.—^Helms v. Day, supra. 

76. N.H.—Hawkins v. McGee, 146 
A. €41, 84 N.H. 114. 

77- Ga.—Scott v. Simpson, 167 S.E. 
920, 46 Ga.App. 479. 

78. N.Y.—Colvin v. Smith, 92 N.T. 
S.2d 794, 276 App.Div. 9. 

70- Miss.—^Hood v. Moffett, 69 So. 
664, 109 Miss. 757, L.R.A.1916B 

622, Ann.Cas.l917E 410. 

48 Q.J. p 1129 note 99. 


80. N.H.—^McQuaid v. Michou, 157 
A. 881, 85 N.H. 299. 

81. Minn.—Bernard v. Dr. Nelson 
Co., 143 N.W. 1133, 123 Minn. 468. 

82. D.C.—Burroughs v. Crichton, 48 
APP.D.C. 696, 4 A.L.R. 1529. 

Allegations held safSlcient 

A declaration in an action for 
breach of a physician's contract to 
attend a patient sufficiently avers 
that his services were reauired and 
necessary, where it avers that the 
patient was suffering Intensely, 
awaiting his attendance, and that it 
was necessary to call another physi¬ 
cian.—^Burroughs v. Crichton, supra. 

83. Wash.—Schuster v. Sutherland, 
158 P. 730, 92 Wash. 135. 

84. Wash.—Schuster v. Sutherland, 
supra, 

85. Admissibility 

(1) In action against physician for 
patient's death due to physician's 
breach of alleged contract with pa¬ 
tient to cure her of syphilis, pa¬ 
tient's death, which occurred in the 
course of treatment, would of itself 
be a breach of the contract, and evi¬ 
dence of physician's alleged negli¬ 
gence in way in which he treated 
patient would be irrelevant.—Giam¬ 
bozi V. Peters, 16 A.2d 833, 127 Conn. 
380. 


(2) Printed professional cards set¬ 
ting forth that the physician could 
cure any and all chronic diseases, 
etc., were admissible as tending to 
corroborate plaintiff’s claim that the 
promise was to remove, and not 
merely to treat, tumors.—Gill v- 
Schneider, 110 P, 62, 48 Colo. 382. 
Evidence held sufficient 

(1) In action for recovery of fee 
paid to defendant masseur for treat¬ 
ment, on allegation that defendant 
agreed to return fee paid if he could 
not cure plaintiff's physical disabili¬ 
ty, and that plaintiff’s disability was 
not cured, evidence supported judg¬ 
ment for plaintiff .—Zinze v. Erasca, 
42 A.2d 373, 133 N.XLaw 68. 

(2) Other evidence held sufficient 
see 48 C.J. p 1112 note 25 [a]. 
Evidence held insufficient 

<1) To establish express warran¬ 
ty that set of teeth would give pa¬ 
tient service.—^Leininger v. Thoma, 
255 IlLApp. 8. 

(2) To show special contract to 
extract certain tooth.—^Doniger v. 
Berger, 271 N.Y.S. 30, 241 App.Div. 
23. 

86, Pa.—^Wheaton v. Rubin, 67 A.2d 

589, 162 Pa.Super. 320- 

87. N.J.—^Hanig v. Orton, 195 A, 

812, 119 N.XLaw 248. 
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may draw different conclusions, are for the jury88 

on proper instructions.^9 

Recovery, No recovery in contract can be had 
for failure to render a specific service where there 
is no evidence to show a contract, express or im¬ 
plied, to render such service.^® A physician en¬ 
tering into a contract with an employer to pro¬ 
vide medical care for employees and their fam¬ 
ilies is liable in damages to a child of an employee 
for breach of contract.^^ The damages recover¬ 
able for a breach of contract to use reasonable 
care and skill in treating a patient are such as 
naturally flow from the breach.Where the con¬ 
tract was for a particular result, damages are lim¬ 


ited to payments made to the physician by the pa¬ 
tient, and the patient's expenditures for nurses and 
medicines or other damages flowing from the 
breach of the contract.^^ The damages for breach 
of a contract to cure are the difference between 
the value of the condition promised and the actual 
condition,including incidental consequences fair¬ 
ly subject to the contemplation of the parties when 
the contract was made;^5 but the patient cannot 
recover, as damages for breach of contract to 
cure, suffering incident to the treatment^ ^ or for 
excess of suffering from treatment over that prom- 
ised.^*^ Where the services are performed in a 
manner different from that expressly agreed to. 


88. Questions for jury 

(1) In action by employee's child 
against physicians for breach of 
medical care contract entered into 
between physicians and employer, 
whereby any employee could avail of 
contract for himself and his family 
by notifying employer and agreeing 
to deduction from wages, whether 
employee had notified employer of 
desire to come under contract before 
child sustained accident so as to au¬ 
thorize recovery for breach notwith¬ 
standing employee’s name was not 
on list submitted by employer to 
physicians.—^IQein v. Williams, 12 
So.2d 421, 194 Miss. 699. 

(2) Question of contract by sur¬ 
geon to successfully perform skin- 
grafting operation.—^Hawkins v. Mc- 
Oee, 146 A. 641, 84 N.H. 114. 

<3) Where evidence raises issue, 
whether physician expressly agreed 
to remedy condition of patient's arm 
by operation and whether he 
breached agreement.—^Levine v. Car- 
rell, Tex.Civ.App., 68 S.W.2d 259. 

(4) Whether physician's state¬ 
ments regarding character and 
length of treatment were terms of 
contract to cure.—^McQuaid v. Mich- 
ou, 157 A. 881, 85 N.H. 299. 

88. Pa.—Wheaton v. Rubin, 57 A.2d 

589, 162 Pa. Super. 320. 

Zustructious held iusumdeut and 

confusing 

K.H.—McQuaid v. Michou, 157 A. 

881, 85 N.H. 299. 

XELstructions held properly refused 

<1) Requested instruction that 
both patient and surgeon must have 
understood that surgeon was guar¬ 
anteeing perfect result from opera¬ 
tion.—^Hawkins v. McGee, 146 A. 641, 
84 lNr.H. 114. 

(2) Requested instruction to find 
for surgeon, unless further opera¬ 
tion would not correct disability, 
where there was evidence that sur¬ 
geon had refused to perform further 
operation,—Hawkins v. McGee, su¬ 
pra. 


90. Mass.—Gabrunas v. Miniter, 193 
N.E. 551, 289 Mass. 20. 

91. Miss.—Klein v. Williams, 12 So. 
2d 421, 194 Miss. 699. 

Nominal damages 

Physicians, who violated contract 
entered into with employer to pro¬ 
vide medical care for employees and 
their families at half of regular 
charge, were liable to employee’s 
child for at least nominal damage 
for breach of contract.—^Klein v. 
Williams, supra. 

Pain and suffering 

An employee’s child was not pre¬ 
cluded from recovering damages 
from physicians for breach of con¬ 
tract with employer which provided 
for medical care to employees and 
their families at half of regular 
charge, because child was taken to 
charity hospital and employee saved 
medical expenses, since child was 
entitled to damages for pain and 
suffering sustained by virtue of his 
being carried from physicians* sani¬ 
tarium to charity hospital.—^Klein v. 
Williams, supra, 

92. Ga.—Scott V. Simpson, 167 S.E. 
920, 46 Ga.App. 479. 

93. N.T.—Colvin v. Smith, 92 N.T.S. 
2d 794, 276 App.Hiv. 9. 

94. N.H.—'McQuaid v. Michou, 157 
A. 881, 85 N.H. 299—Hawkins v, 
McGee, 146 A. 641, 84 N.H. 114. 

Breach of warranty as to result of 
operation 

Measure of damages for surgeon’s 
breach of warranty to produce per¬ 
fect hand by skin-grafting operation 
is difference between value of per¬ 
fect hand and its value after opera¬ 
tion.—^Hawkins v. McGee, supra. 
Change of condition as separate ele^ 
ment 

Submitting as a separate element 
of damage any change for worse in 
condition of plaintiff's hand from 
operation as separate element of 
damage for breach of warranty of 
successful operation has been held 
erroneous and misleading.—Hawkins 
V. McGee, supra, 
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■95. N.H.—McQuaid v. Michou, 167 

A. 881, 85 N.H. 299. 

Bxcess payment 

Ordinarily, if in order to obtain 
promised result one is obliged to pay 
more than agreed price, excess pay¬ 
ment may be recovered as well as 
loss in not obtaining result.—^Mc- 
Quaid V. Michou, supra. 

Breach of contract to remove scars 

(1) In action for breach of con¬ 
tract to remove facial scars, patient 
could recover only for damages 
which naturally and directly flowed 
from breach of the contract made 
with plastic surgeon, or such as 
were reasonably within contempla¬ 
tion of parties at time contract was 
made and such as were consequence 
of the breach.—^Hirsch v. Safian, 12 
N.Y.S.2d 568, 257 App.Div. 212. 

(2) Where there was no evidence 
to prove causal relation between op¬ 
eration performed by plastic surgeon 
and subsequent occurrence of 
twitching around patient's mouth, 
twitching about plaintiff’s mouth 
should not have been submitted to 
jury for consideration as item of 
damage.—^Hirsch v. Safian, supra. 

96. N.H.—McQuaid v. Michou, 167 

A. 881, 85 N.H. 299. 

Baiu and suffering endured from 
operation is not element to be con¬ 
sidered in determining damages for 
breach of alleged warranty of suc¬ 
cess of operation.—^Hawkins v. Mc¬ 
Gee, 146 A. 641, 84 N.H. 114. 

Unless relevant to show suffering 
of uncured condition, suffering inci¬ 
dent to treatment is without bear¬ 
ing in computation of damages for 
breach of contract to cure.—^McQuaid 
V. Michou, 157 A. 881, 85 N.H 299. 

97. N.H.—McQuaid v. Michou, su¬ 
pra. 

Boss of earnings and expenses from 
excess suffering 

One suing for breach of contract 
to cure could recover for loss of 
earnings and expense resulting from 
excess suffering over that promised, 
if it was incidental loss which par- 
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damages may be recovered for pain and disfigur¬ 
ing as a result.®^ Damages for mental anguish 
have been allowed where physical pain resulted 
from a breach of contract to treat a patient.®® 

§ 39. Duration and Termination 

Unless the terms of employment, or notice, limit the 
services to be given, the relation of practitioner and pa¬ 
tient continues until the services are no longer needed 
or until terminated by the parties. 

A patient impliedly engages a physician to at- . 
tend him throughout the illness or until his serv¬ 


ices are dispensed with.^ Unless the terms o£ em¬ 
ployment, or notice, limit the services to be given, 
the relation of physician and patient, and the physi¬ 
cian’s employment, continue until the physician’s 
services are no longer needed,^ or until terminated 
by common or mutual consent^ or at the will of ei¬ 
ther party.Where other physicians are engaged, 
so as to prevent the physician from carr 3 dng out 
his agreement, he is not liable for failure to do so.^ 

Death of patient. The relationship of physician 
and patient ends when the death of the patient en¬ 
sues.® 


V. NEGLiaENCE AND MALPRACTICE 


§ 40. Definitions 

Mai practice," as the term is used with reference to 
physicians and surgeons, is bad or unskillful practice on 
the part of a, physician or surgeon resulting in injury to 
the patient. 

'"Malpractice,” as the term is used with reference 
to physicians and surgeons, is bad or unskillful 
practice on the part of a physician or surgeon re¬ 
sulting in injury to the patient.'^ The term has also 
been variously defined as the negligent performance 
by a physician or surgeon of the duties which are 
devolved and incumbent on him because of his con¬ 
tractual relations with his patient;® the failure 


of a physician to exercise the required degree of 
care, skill, and diligence;^ the treatment by a sur¬ 
geon or physician in a manner contrary to accepted 
rules and with injurious results to the patient 
the bad professional treatment of disease, preg¬ 
nancy, or bodily injury, from reprehensible igno¬ 
rance or carelessness, or with criminal intent.!^ 

Although it is generally stated that malpractice 
arises because of negligence/^ it is not necessarily 
limited to acts of negligence it may result ei¬ 
ther through lack of skill or neglect to apply it, if 
possessed,and it may be either willful, negli¬ 
gent, or ignorant.! 5 Xhe term may be applied to 


ties mig“lit have expected.—^McQuaid 
V. Michou, supra. 

98. N.Y.—Frank v. Maliniak, 249 N. 
Y.S. 514, 232 App.Dzv. 278. 

99. Miss.—Hood v. Moffett, 69 So. 

664, 109 Miss. 757, L.R.A.1916B 

622, Ann,Cas.l917E 410. 

1. N.D.—Halverson v. Zimmerman, 
232 N.W. 754, 60 N.D. 113. 

2. Cal.—Taylor v. De Vaugrhn, 266 
P. 960, 91 CaLApp. 318. 

48 C.J. p 1112 note 29. 

3. Cal.—^Taylor v. De Vauirhn, su¬ 
pra. 

48 C.J. p 1112 note 30. 

4. Tex.—TTrrutia v. Patino, Civ. 
App., 297 S.W. 612, 

48 C.J. p 1112 note 31. 

5. N.J.—Haniir v. Orton, 195 A. 812, 
119 N.J.Law 248. 

€. U.S.—Travelers* Ins. Co. v. Berg¬ 
eron, C.C.A.Iowa, 25 F.2d 680. 

N.Y.—Pelska v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., 259 
N.Y.S. 35, 144 Misc. 508. 

7. Wash.—Physicians* and Den¬ 
tists* Business Bureau v. Dray, 
111 P.2d 668, 8 Wash.2d 38. 

48 C.J. p 1112 notes 34, 36, 37. 
iregUgent or tmXawful willftU acts 
"Malpractice’* has been defined as 
negligent or unlawful willful acts 
committed by a physician in treat¬ 


ing his patient, by which patient 
suffers death or injury.—Cramer v. 
Price, 82 N.E.2d 874, 84 Ohio App. 
255. 

8. Mo.—Barnhoff v. Aldridge, 38 S. 
W.2d 1029, 327 Mo, 767, 74 A.L.R. 
1252. 

48 C.J. p 1112 note 36. 

Similar definition. 

Malpractice consists of a negligent 
or unskillful performance by a 
physician of duties which are de¬ 
volved and incumbent on him be¬ 
cause of his relations with his pa¬ 
tients or of a want of proper care 
and skill in performance of a profes¬ 
sional act. 

U.S.—McHugh V. Audet, D.C.Pa., 72 
F.Supp. 394. 

Pa.—^Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497. 

48 C.J. p 1112 note 36 fa]. 

9. Ga.—Lake v. Baccus, 2 S.E.2d 
121, 59 Ga.App. 656. 

10. Neb.—Williams v. Elias, 1 N. 
W.2d 121, 140 Neb. 656. 

48 C.J. p 1112 note 38. 

Similar definitioiis 

(1) Malpractice is the neglect of a 
physician to apply that degree of 
skill and learning in treating a pa¬ 
tient that is customarily applied in 
treating and caring for the sick or 
wounded similarly suffering in the 
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same community.—^Valentin v. La 
Societe Prancaise De Bienfaisance 
Mutuelle De Los Angeles, 172 P.2d 
359, 76 Cal.App.2d 1. 

(2) Malpractice consists of failure 
to exercise degree of care and skill 
in diagnosis or treatment that may 
reasonably be expected from one li¬ 
censed and holding himself out as 
physician under circumstances of 
particular case.—McKay v. State 
Board of Medical Examiners, 86 P.2d 
232, 103 Colo. 305. 

11. Mo.—Grainger v. Still, 85 S.W. 
1114, 187 Mo. 197, 70 L.R.A. 49. 

48 C.J. p 1112 note 39. 

12. Ala.—Donald v. Swann. 137 So. 
178, 24 Ala,App. 463, certiorari de¬ 
nied 137 So. 181, 223 Ala. 493. 

Malpractice suits as based on negli¬ 
gence see infra § 48 a. 

13. Wash.—^Physicians* and Den¬ 
tists* Business Bureau v. Dray, 111 
P.2d 568, 8 Wash.2d 38, 

Operation without consent see infra 
§ 48 g. 

14. Mo.—Corpus Juris cited iu 
Gunter v. Whitener, App., 75 S.W. 
2d 588, 590. 

48 C.J. p 1112 note 35. 

15. N.J.—^In re Rosenkrans, 94 A. 
42, 84 N.J.EQL. 232. 

48 C.J. p 1112 notes 40. 41. p 1113 
note 42. 
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a single act or to a course o£ treatment.!^ Treat¬ 
ment which is proper hy correct medical stand¬ 
ards does not constitute malpractice although it 
amounts to a violation of law,^'^ but it has also been 
stated that malpractice comprises all acts and omis¬ 
sions of a physician or surgeon as such to a patient 
as such which may make the physician or surgeon 
either civilly or criminally liable.is 

“Malpractice” may apply to improper treatment 
of a patient by a nurse,but the term, in its pri¬ 
mary meaning, does not so apply. 

Negligence on the part of a physician has been 
said to consist in his doing something which he 
should not have done or omitting to do something 
which he should have done,21 or his failure to ex¬ 
ercise the required degree of care, skill, and dili- 

gence.22 


§ 41. Requirement of Skill and Care 

In the absence of a special contract, a physician or 
surgeon is not required to exercise extraordinary skill 
and care or the highest degree of skill and care pos¬ 
sible; but as a general rule he is only required to possess 
and exercise the degree of skill and learning ordinarily 
possessed and exercised, under similar circumstances, by 
the members of his profession in good standing, and to 
use ordinary and reasonable care and diligence, and his 
best judgment, in the application of his skill to the case. 

In the absence of a special contract to do so, 
a physician or surgeon is not required to exercise 
extraordinary skill and care or the highest degree 
of skill and care possible,23 or, if not a specialist, 
the skill and care of the specialist or expert.24 The 
same rules that govern the duty and liability of 
physicians and surgeons in the performance of pro¬ 
fessional services are applicable to practitioners of 
the kindred branches of the healing profession,25 
such as dentists,26 and, likewise, are applicable to 


16. Conn.—^Giambozi v. Peters, 16 1 
A.2d 833, 127 Conn. 380. | 

17- Colo.—McKay v. State Board of 
Medical Examiners, 86 P.2d 232, | 
103 Colo. 305. i 

18. "Wash.—^Physicians’ and Den¬ 
tists’ Business Bureau v. Dray, 
111 P.2d 568, 8 Wash.2d 38. 

19. Cal.—^Valentin v. La Societe 
Francaise De Bienfaisance Mu- 
tuelle De Los Angeles, 172 P.2d 
359, 76 Cal.App.2d 1. 

20. K.T.—^Isenstein v. Malcomson, 
236 K.Y.S. 641, 227 App.Div. 66. 

21. Cal,—Roberts v. Parker, 8 P.2d 
908, 121 Cal.App. 264—^Peppercorn 
V. Murphy, 299 P. 762, 114 Cal.App. 
101—Ingamells v. Goodfellow, 292 
P, 162, 109 Cal.App. 62—Langford 
V. Kosterlitz, 290 P. 80, 107 Cal. 
App. 175. 

Idaho.—^Willis v. Western Hospital 
Ass’n, 182 P.2d 950, 67 Idaho 435. 
H.T.—Sim V. Weeks, 46 P.2d 350, 7 
Cal.App.2d 28. 

Tenn.—Ogle v. Noe, 6 Tenn.App. 485. 
Wash.—OorpTis Juris cited in Fritz 
V. Horsfall, 163 F.2d 148, 150, 24 
Wash.2d 14. 

48 G.J. p 1113 note 43. 

22. Ala.—Thaggard v. Vafes, 119 
So. 647, 218 Ala. 609. 

Mo.—Sennert v. McKay, 66 S.W.2d 
105. 

S.D.—Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 629. 

Standard of care set by law 

Negligence of doctor when treat¬ 
ing patient consists of his failure to 
conform to standard of care which 
the law sets for members of medical 
profession.—Semerjian v. Stetson, 
187 N.E. 829, 284 Mass. 610. 

23. Cal.—^Sinz v. Owens, 205 P.2d 
3, 33 Cal.2d 773. 

Idaho.—Willis v. Western Hospital 
Ass’n, 182 P.2d 950, 67 Idaho 435-- 


Corpus Juris cited in Davis v. Pot¬ 
ter, 2 P.2d 318, 320, 51 Idaho 81. 
Kan.—Corpus Juris cited in Harris 
V. Exon, 170 P.2d 827, 829, 161 Kan. 
582, opinion adhered to 176 P.2d 
260, 162 Kan. 270. 

La.—Wells v. McGehee. App., 39 So. 
2d 196. 

N.T.—Stone v. Goodman, 271 N.T.S. 

500, 241 App.Div. 290. 

N.C.—^Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62. 

Okl.—Muckleroy v. McHenry, 16 P. 

2d 123, 160 Okl. 139. 

Tenn.—Corpus Juris q.uoted in Glov¬ 
er V. Burke, 133 S.W.2d 611, 613, 
23 Tenn.App. 350—Corpus Juris 
quoted in Beech v. Hunter, 14 ^ 
Tenn.App. 188, 192—Vaughan v. | 

Oliver, 3 Tenn.App. 559. 

Vt.—^Domina v. Pratt, 13 A.2d 198, 
111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

Va.—Reed v. Church, 8 S.E. 2d 285, 
175 Va. 284. 

4S-C.J. P 1113 notes 46, 47. 

24. N.Y.—Greenstein v. Fornell, 
257 N.Y.S. 673, 143 Misc. 880. 
Tenn.—Corpus Juris quoted in Beech 
v. Hunter, 14 Tenn.App. 188, 192. 
48 C.J. p 1113 note 48. 

Sl-ray operator 

The standard of care, skill, and 
diligence required of an X-ray opera¬ 
tor is not fixed by the ipse dixit of 
an expert.—Facer v. Lewis, 40 N. 
W.2d 457, 326 Mich. 702—Ballance v. 
Dunnington, 217 N.W. 329, 241 Mich. 
383, 57 A.L.R, 262. 

Claim of great skill by physician 
Pact that physician proclaimed 
himself one of greatest and most 
skillful plastic surgeons in world 
does not place on him requirement 
of higher degree of skill and ability 
than is expected of average physi¬ 
cian in determining question of mal¬ 
practice.—Schireson v. Walsh, 187 N. 
E. 921, 354 Ill. 40. 
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25. Del.—^Mitchell v. Atkins, 178 A. 
593, 6 W.W.Harr. 451. 

Or.—^Wood V. Miller, 76 P.2d 963, 158 
Or. 444. 

Doctor of naturopathy 

N.C.—Hardy v. Dahl, 187 S.E. 788, 
210 N.C. 530. 

Osteopath 

Me.—Josselyn v. Dearborn, 62 A. 2d 
174. 

26. Ala.—^McTyeire v. McGaughy, 
130 So. 784, 222 Ala. 100. 

Ariz.—Morrison v. Acton, 198 P.2d 
590, 68 Ariz. 27—^Acton v. Morri¬ 
son. 155 P.2d 782, 62 Ariz. 139. 

Ark.—Black v. Bearden, 268 S.W. 27, 
167 Ark. 455. 

Cal.—^Walter v. England, 24 P.2d 930, 
133 Cal.App. 676—Roberts v. Park¬ 
er, 8 P.2d 908, 121 Cal.App. 264— 
Nelson v, Parker, 286 P. 1078, 104 
Cal.App. 770. 

Ga.—Specht v. Gaines, 16 S.E. 2d 507, 
65 Ga.App. 782 —Bryan v. Grace, 11 
S.E.2d 241, 63 Ga.App. 373. 

Ind.—^Robinson v. Ferguson, 22 N-E. 
2d 901, 107 Ind.App. 107. 

Kan.—Harris v. Exon, 170 P.2d 827, 
161 Kan. 582, opinion adhered to 
176 P.2d 260. 162 Kan. 270. 

Ky.—Corpus Juris cited iu Tanner 
v. Sanders, 56 S.W.2d 718, 719, 247 
Ky. 90. 

La.—Mournet v. Sumner, 139 So. 728, 
19 La.App. 346. 

Md.—Fink v. Steele, 171 A. 49, 166 
Md. 354. 

Mont.—Corpus Juris cited ia Dona- 
than V. McConnell, 193 P.2d 819, 
825. 

Neb.—^Mangiameli v. Ariano, 253 N. 
W. 871, 126 Neb. 629. 

M. C.—Grier v. Phillips, 55 S.E.2d 485, 
230 N.C. 672—Smith v. McClung, 
161 S.E. 91, 201 N.C. 648. 

N. D.—^Dolan v. O’Rourke, 217 N.W. 
666, 56 N.D. 416. 

Okl.—Goodlett v. Williamston, 65 P. 
2d 472, 179 Okl. 238. 
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practitioners such as drugless healers,27 oculists,28 
and manipulators of X-ray machines and other ma¬ 
chines or devices.29 

The general rule, frequently expressed with a 
qualification with respect to the locality of practice, 
as discussed infra § 43, is that a physician or sur¬ 
geon is required, and is only required, to possess 


§ 41 

and exercise the degree of skill and learning ordi¬ 
narily possessed and exercised, under similar cir¬ 
cumstances, by the members of his profession in 
good standing, and to use ordinary and reasonable 
care and diligence, and his best judgment, in the 
application of his skill to the case.^O 'Qy statute 
in some jurisdictions reasonable skill and care are 


Or.—Malila v. Meacham, 211 P.2d 
747—Wood V. Miller, 76 P.2d 963, 
158 Or. 444. 

Va.—^Alexander v. Hill, 6 S,E.2d 661, 
174 Va. 248—United Dentists v. 
Bryan, 164 S.E. 554, 158 Va. 880. 
Wash.—Hill v. Parker, 122 P.2d 476, 
12 Wash.2d 517. 

48 C.J. P 1113 note 47 [e] (1). 
Statute reaulringr skill and care held 
applicable 

Ga.—Specht v. Gaines, 16 S.E.2d 507, 
65 Ga.App. 782—Bryan v. Grace, 
11 S.E.2d 241, 63 Ga.App. 373. 

27. Wash.—Brooks v. Herd, 257 P. 
238. 144 Wash. 173. 

Treatment without medicine or sur- 
grery 

Person licensed to treat human 
ailments without use of drugs, or 
medicine or operative surgery should 
be subject to same rules and, by 
same measure, be liable or free from 
liability as physician or surgeon li¬ 
censed to practice medicine and sur¬ 
gery in all its branches.—^Walken- 
horst V. Kesler, 67 P.2d 654, 92 Utah 
312. 

28. Or.—Wood V. Miller,. 76 P.2d 
963, 158 Or. 444. 

29. La.—^Lett v. Smith, 6 La.App. 
248. 

Or.—Wood V. Miller, 76 P.2d 963, 
158 Or, 444. 

Tenn.—Blankenship v. Baptist Me¬ 
morial Hospital, 168 S.W.2d 491, 
26 Tenn.App. 131. 

Duty of diathermist to follow in-, 
structions 

A diathermist operating device 
administering artificial heat by 
causing electricity to course through 
the body had duty to follow expert¬ 
ly the instructions of physician rec¬ 
ommending diathermic treatment, 
and to apply heat of strength and 
duration designated by physician.— 
Hudson V. Weiland, 8 So.2d 37, 150 
Pla. 523. 

Sa. U.S.—^Newman v. Zinn, C.C.A. 
H.J., 164 P.2d 658. 

Ariz.—Cole v. Town of Miami, 83 P. 

2d 997, 52 Ariz. 488. 

Ark.—Burton v. Tribble, 70 S.W,2d 
503, 189 Ark. 58. 

Cal.—Sinz v. Owens, 205 P.2d 3, 33 
CaL2d 773—'Callahan v. Hahne¬ 
mann Hospital, 35 P.2d 536, 1 Cal. 
2d 447—Adams v. Boyce, 99 P.2d 
1044, 37 Cal.App.2d 541, certiorari 
denied 61 S.Ct. 137, 311 U.S. 694, 
85 L.Ed. 449—Taylor v. Fishbaugh, 
79 P.2d 174, 26 Cal.App.2d 300— 


Hallinan v. Prindle, 62 P.2d 1075, 
17 Cal.App.2d 656. 

Pla.—Hill V. Boughton, 1 So.2d 610, 
146 Pla. 512, 134 A.L.R. 678. 

Ga.—Howell v. Jackson, 16 S.E.2d 45, 
65 Ga.App. 422— Corpus Juris cit¬ 
ed iu Pilgrim v. Landham, 11 S.E. 
2d 420, 422, 63 Ga.App. 451— Cor¬ 
pus Juris g.uoted iu Lake v. Bac- 
cus, 2 S.E.2d 121, 122, 59 Ga.App. 
656. 

Idaho.— Corpus Juris cited in State 

V. McMahan, 65 P.2d 156, 161, 57 
Idaho 240— Corpus Juris cited in 
Davis V. Potter, 2 P.2d 318, 320, 51 
Idaho 81,* 

Ill.—Stapler v. Brownstein, 261 Ill, 
App. 57—Olander v. Johnson, 258 
IlLApp. 89. 

Iowa.—McGulpin v. Bessmer, 43 H. 

W. 2d 121. 

Kan.— Corpus Juris cited in Harris v. 
Exon, 170 P.2d 827, 829. 161 Kan. 
582, opinion adhered to 176 P.2d 
260, 162 Kan. 270— Corpus Juris 
cited in Riggs v. Gouldner, 96 P.2d 
694, 695, 150 Kan. 727. 

La.—^Mournet v. Sumner, 139 So. 728, 
19 La.App. 346. 

Mass.—^Borysewicz v. Dineen, 19 N. 
E.2d 540, 302 Mass. 461—Tallon v. 
Spellman, 19 H.E.2d 33, 302 Mass. 
179. 

Minn.—Johnson v. Colp, 300 H.W. 
791, 211 Minn. 245—^NTelson v. Nic¬ 
ollet Clinic, 276 N.W. 801, 201 

Minn. 505— Corpus Juris <iuoted in 
Quickstad v. Tavenner, 264 N.W. 
436, 437, 196 Minn. 125. 

Mo.—Rothschild v. Barck, 26 S.W.2d 
760. 324 Mo. 1121. 

N.H.—^Mehigan v. Sheehan, 51 A.2d 
632, 94 N.H. 274. 

N.J.—West V- Underwood, 40 A. 2d 
610, 132 N.J.Law 325—Young v. 
Stevens, 39 A.2d 115, 132 N.J.Law 
124. 

N.T.—^Kinsley v. Carravetta, 279 N. 
T.S. 29, 244 App.Div. 213, affirmed 
7 N.E.2d 691, 273 N.T. 559. 

N.C.—Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62—Perguson v. 
Glenn, 159 S.E. 5, 201 N.C. 128. 
N.D.—Tvedt v. Haugen, 294 N.W. 

183, 70 N.D. 338, 132 A.L.R. 379. 
Ohio.—^Abercrombie v. Roof, 28 N.E. 

2d 772, 64 Ohio App. 365. 

Okl.—McBride v. Roy, 58 P.2d 886, 
177 Okl. 233—Aderhold v. Stewart, 
46 P.2d 340, 172 Okl. 72. 

Pa.—^Duckworth v. Bennett, 181 A. 
558, 320 Pa. 47—Saltzer v. Reck- 
ord, 179 A. 449, 319 Pa. 208— 
Sirochman v. Watson, Com.Pl., 88 
Pittsb.L.J. 545. 
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Tenn.—^Blankenship v. Baptist Me¬ 
morial Hospital, 168 S.W.2d 491, 26 
Tenn.App. 131—Corpus Juris quot¬ 
ed in Glover v, Burke, 133 S.W.2d 
611, 613, 23 Tenn.App. 350—^^Cbr- 
pus Juris quoted in Beech v. Hunt¬ 
er, 14 Tenn.App. 188, 192—Young 
V, Dozier, 4 Tenn.App. 148— 
Vaughan v. Oliver, 8 Tenn.App. 
559- 

Tex.—Bowles v. Bourdon, 213 S.W.2d 
713, affirmed. Sup., 219 S.W.2d 779 
—Gifford v. Howell, Civ.App., 119 
S.W.2d 578, error dismissed. 
Utah.—Coon v. Shields, 39 P.2d 348, 
88 Utah 76. 

Vt.—Domina v. Pratt, 13 A.2d 198, 
111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

Va.—Ropp V. Stevens, 154 S.E. 553, 
155 Va. 304. 

Wash.— Corpus Juris cited in Hill v. 
Parker, 122 P.2d 476, 482, 12 Wash. 
2d 517. 

48 C.J. p 1113 note 49. 

Duty to patient in hospital 

Where plaintiffi entered hospital 
to have appendectomy performed, it 
was duty of each of defendant doc¬ 
tors and nurses in whose custody pa¬ 
tient was placed to exercise ordi¬ 
nary care to protect patient from 
unnecessary harm and liability at¬ 
tached to each defendant for failure 
in such respect.—Ybarra v, Spang- 
ard, 154 P.2d 687, 25 Cal.2d 486, 162 
A.L.R. 1258. 

Dentist 

Ariz.—^Phillips v. Stillwell, 99 P.2d 
104, 55 Ariz.’147. 

La.—Brashears v. Peak, App., 19 So. 
2d 901—Preche v. Mary, App., 16 
So.2d 213—Comeaux v. Miles, 118 
So. 786, 9 La.App. 66. 

Okl.—Goodlett v. Williamston, 65 P. 

2d 472, 179 Okl. 238. 

Or.—Hotelling v. Walther, 130 P. 

2d 944, 169 Or. 559, 144 A.L.R. 205. 
Pa.—McCartney v. Hyman, 4 A.2d 
581, 134 Pa.Super. 524. 

Tex.—^Devereaux v. Smith, Civ.App., 
213 S.W.2d 170, refused no reversi¬ 
ble error. 

48 C.J. p 1113 note 49 [f] (1). 

Doctor of naturopathy 
N.C.—^Hardy v. Dahl, 187 S.E. 788, 
210 N.C. 530. 

Optometrist 

Ga.—^Kahn v. Shaw, 16 S.E.2d 99, 65 
Ga.App. 663, 

X-ray operators 

Mich.—spacer v. Lewis, 40 N.W.2d 
457, 326 Mich. 702—Ballance v. 
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expressly required.^! A physician or surgeon im¬ 
pliedly contracts or represents that he possesses 
and will use, in the treatment of his patients, a 
reasonable degree of skill and learning, such as is 
possessed by the average of those in his profes¬ 
sion, and that he will exercise ordinary and reason¬ 
able care and he may be held to contract implied¬ 
ly that he will apply his best judgment to the case,^^ 
that he will bring to his aid such obtainable reme¬ 


dies and appliances as discovery and experience 
have found to be the most proper and beneficial in 
aiding recovery,^^- and that no injurious conse¬ 
quences will result from want of proper skill, care, 
or diligence on his part.^^ The possession of prop¬ 
er skill by a physician is insufficient without the 
use of such skill in the treatment of the particular 
case.S® The best skill and care of the physician 


Dunnin^ton, 217 N.W. 329, 241 

Mich. 383, 57 A.L..R. 262. 

48 C.J. P 1121 note 14. 

31. U.S.—Slack V. Crawford, C.C.A. 
Ga., 131 F.2d 101. 

48 C.J. p 1115 note 50. 

The standard prescribed by stat¬ 
ute recLuiring a person practicing 
surgery or medicine to exercise a 
"reasonable degree of care and 
skill," when applied to facts of any 
particular case, must be considered 
to be such a degree of care and skill 
as, under similar conditions and like 
surrounding circumstances, is ordi¬ 
narily employed by the profession 
generally.—^Mason v. Hall, 35 S.E.2d 
478, 72 Ga.App. 867—Specht v. 

Gaines, 16 S.E.2d 507, 65 Ga.App. 
782—Bryan v. Grace, 11 S.E.2d 241, 
63 Ga.App. 373—^Lord v. Claxton, 8 
S.B.2d 657, 62 Ga.App. 526—Kuttner 
V. Swanson, 2 S.B.2d 230, 69 Ga.App. 
818—RadclifCe v. Maddox, 165 S.E. 
841, 45 Ga.App. 676—Chapman v. 
Radcliffe, 162 S.E, 651, 44 Ga.App. 
649—^Hughes v. Weaver, 148 S.E. 12, 
39 Ga.App. 697—48 C.J. p 1115 note 
50 [a]. 

32. U.S.—^Knox v. Ingalls Ship¬ 
building Corp., C.C.A.Miss., 158 F. 
2d 973. 

Cal.—^Adams v. Boyce, 99 P.2d 1044, 
37 Cal.App.2d 541, certiorari de¬ 
nied 61 S.Gt. 137, 311 U.S. 694, 85 
L,.Ed. 449—Sim v. Weeks, 45 P.2d 
350, 7 CaLApp.2d 28. 

D.C.—Christie v. Callahan, 124 P,2d 
825, 75 U.S.APP.D.C. 133. 

Ga.—Scott V. Simpson, 167 S.E. 92Or 
46 Ga.App. 479. 

Idaho.—Corpus Juris cited in Trim¬ 
ming V. Howard, 16 P.2d 661, 662, 
52 Idaho 412. 

Ind,—Adkins v. Hopp, 14 N.E.2d 727, 
105 Ind.App. 331. 

Me.—Emery v. Fisher, 148 A. 677, 
128 Me. 453. 

Mo.—Corpus Juris cited in Reed v. 
Liaughlin, 58 S.W.2d 440, 442, 332 
Mo. 424. 

N.J.—Hull V. Plume, 37 A.2d 53, 131 
H.J.Law 511—^Woody v. Keller, 148 
A. 624, 106 N.J.Law 176. 

K.Y.—^Kinsley v. Carravetta, 279 IST. 
T.S. 29, 244 App.Div. 213, affirmed 
7 N.E.2d 691, 273 N.T. 559—Sul¬ 
livan V. Montgomery, 279 N.Y.S. 
575, 155 Misc. 448. 

N.C.—Buckner v. Wheeldon, 33 S.E. j 


2d 480, 225 N.C. 62—Covington v. 

I Wyatt, 145 S.E. 673, 196 N.C. 367. 
Okl.—Muckleroy v. McHenry, 16 P. 
2d 123, 160 Okl. 139—Duke Sani¬ 
tarium V. Hearn, 13 P.2d 183, 159 
Okl. 1. 

Tenn.—Vaughan v. Oliver, 3 Tenn. 
App. 559. 

Tex.—Helms v. Day, Civ.App., 215 
S.W.2d 356. 

Va.—^Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555—Reed v. CJtiurch, 8 S. 
E.2d 285, 175 Va. 284. 

48 C.J. p 1115 note 51. 

Application of usual remedies 

Physician, in attending patients, 
engages that he will use due care to 
discover nature of disease which 
gives occasion for his services and 
will apply the usual remedies.— 
Young V, Stevens, 39 A.2d 115, 132 
N.J.Law 124. 

Care at childbirth 
Physician assuming care of moth¬ 
er and child at childbirth impliedly 
contracted that he possessed and 
would use in treatment of the pa¬ 
tients reasonable degree of skill and 
learning, and owed duty toward each 
to exercise such care as reasonably 
prudent and careful physician and 
surgeon would use under like cir¬ 
cumstances.—^Harlan v. Bryant, C.C. 
A.I11., 87 F.2d 170. 

Dentist 

Ariz.—Phillips v. Stillwell, 99 P.2d 
104, 55 Ariz. 147. 

Cal.—^Walter v. England, 24 P.2d 930, 
133 Cal-App. 676—^Roberts v. Park¬ 
er, 8 P-2d 908, 121 CaLApp. 264. 
N.J.—^Zulinsky v. Greenblat, 184 A. 
806, 14 N.J.Misc. 345, affirmed 187 
A. 51, 117 N.J.Law 526—Jedel v. 
Tapper, 181 A. 400, 13 N.J.Misc. 
809. 

Va.—Alexander v. Hill, 6 S.E.2d 661, 
174 Va. 248—United Dentists v. 
Bryan, 164 S.E. 554, 158 Va. 880. 
48 C.J. p 1115 note 51 [a] (1). 
Osteopath 

Me.—^Josselyn v. Dearborn, 62 A.2d 
174. 

Qualihcations of chiropractor 

Under statute, person who has li¬ 
cense for and holds himself out as 
chiropractor, holds himself out as 
one qualified to treat human ail¬ 
ments with all qualifications with 
person holding license to practice 
medicine In all its branches except¬ 
ing materia medica, therapeutics, 
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surgery, obstetrics, and theory and 
practice.—^Walkenhorst v. Kesler, 67 
P,2d 654, 92 Utah 312. 

33. Me.—^Emery v. Fisher, 148 A. 
677, 128 Me. 453. 

N.C.—Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62—^Covington v. 
Wyatt, 145 S.E. 673, 196 N.C. 367. 
Okl.—Mucklei'oy v. McHenry, 16 P. 
2d 123, 160 Okl. 139—Duke Sani¬ 
tarium V. Hearn, 13 P.2d 183, 159 
Okl. 1. 

Tex.—Helms v. Day, Civ.App., 215 S. 
W.2d 356. 

48 C.J. p 1115 note 52. 

Dentist 

Ariz.—Phillips v. Stillwell, 99 P.2d 
104, 55 Ariz. 147. 

N.J.—Klitch V. Betts, 98 A. 427, 89 
N.J.Law 348. 

34. Mont.—Stevenson v. Gelsthorpe, 
27 P. 404, 10 Mont. 563. 

48 C.J. p 1115 note 53. 

Keeping abreast of medical litera¬ 
ture 

A physician impliedly represents 
that he is keeping abreast of medi¬ 
cal literature and has adopted stand¬ 
ard techniques in his line of prac¬ 
tice.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284. 

35. DC.—Carr v. Shifflette, 82 F. 
2d 874, 65 App.D.C, 268. 

48 C.J. p 1115 note 54. 

36. Ga.—^Lord v. Claxton, 8 S.E.2d 
657, 62 Ga.App. 526—Kuttner v. 
Swanson, 2 S.E.2d 230, 59 Ga.App. 
818—Chapman v. Radcliffe, 162 S. 
B. 651, 44 Ga.App. 649. 

Mo.—B a i r d v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 

N.C.—^Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62—Groce v. 

Myers, 29 S.E.2d 553. 224 N.C. 165. 
48 C.J. p 1116 note 58. 

Due skill in performance of opera¬ 
tion 

Due skill which a surgeon must 
use in the exercise of his profession 
includes not only the knowledge or 
information which the surgeon has 
with respect to the propriety or de¬ 
sirability of a given operation, but 
also the ability to perform the op¬ 
eration in a proper and approved 
way.—^Akridge v. Noble, 41 S.E. 78, 
114 Ga. 949- 
Dentist 

Ga.—Specht v. Gaines, 16 tS.E.2d 597, 
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himself have been held not the proper standard.37 

The obligation of a physician to exercise skill and 
care has been held to be imposed on him even where 
there is no contract of employment and the 
fact that a contract relationship exists does not re¬ 
quire the use of more than ordinary care.39 The 
use of all known and reasonable means is not re¬ 
quired, in the absence of a special contract there- 
for.'^^^ 

Specialists, A physician holding himself out as 
having special knowledge and skill in the treat¬ 
ment of a particular organ, disease, or type of in¬ 
jury is bound to bring to the discharge of his duty 
to a patient employing him as such specialist, not 
merely the average degree of skill possessed by 
general practitioners, but that special degree of 
skill and knowledge possessed by physicians who 
devote special study and attention to the treatment 
of such organ, disease, or injury, regard being had 
to the state of scientific knowledge at the time;^^ 
but a specialist is not held to the exercise of any 
special or peculiar or higher degree of care.'^^ ^ 
specialist must exercise his best judgment in the 
application of his skill and in the use of ordinary 
care.4^ The question when a physician becomes a 
specialist has been held to be not one of law, but 


§ 41 

of fact, primarily for his own determination.’^^ 

In using ancBsthetics. A physician administering 
an anaesthetic is under the duty of using ordinary 
or reasonable care required by the circumstances 
of the case, and, where he is more of an expert 
in its administration than the ordinary practition¬ 
er, his skill and proficiency are not to be measured 
by the usual and ordinary skill possessed by other 
physicians, but by that of persons whose occupa¬ 
tion and study gives them an equal or better knowl¬ 
edge as to its use than is possessed by general prac- 
titioners.’45 A physician or dentist in administer¬ 
ing an anaesthetic is only bound to look to natural 
and probable effects, 47 and is not answerable for re¬ 
sults arising from the peculiar condition or tem¬ 
perament of a patient, of which he had no knowl- 
edge,48 

In selecting an assistant to administer an anaes¬ 
thetic, a surgeop is under the duty of exercising the 
same degree of knowledge, skill, and care as is re¬ 
quired in performing any part of the operation.4^ 

In application of X-ray, radium, and similar ther¬ 
apy, The general rules requiring the exercise of 
ordinary and reasonable skill, care, and diligence 
by physicians and surgeons, subject to qualifica- 
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65 Ga.App. 782—^Bryan v. Grace, 
11 S.E.2d 241, 63 Ga.App. 373. 

37. Cal.—Sim v. Weeks, 46 P.2d 
350, 7 Cal.App.2d 28. 

Minn.—Quickstad v. Tavenner, 264 
N,W. 436, 437, 196 Minn. 125. 

48 C.J. p 1116 note 57. 

38. Mo.—^Parkell v. Fitziporter, 256 
S.W. 239, 301 Mo. 217. 29 A.L,.R. 
1305. 

48 C.J. p 1116 note 60. 

XHakingr of ear mold fox employee 
In employee's action against em¬ 
ployer and another for injuries sus¬ 
tained during the taking by defend¬ 
ants of an impression of employee’s 
ear for a hearing aid, it was imma¬ 
terial whether ear mold was made 
at request of employee or of defend¬ 
ants, since defendants, in either in¬ 
stance, were required to exercise the 
same degree of care.—^Persten v. 
Chesney, Mo.App., 212 S.W.2d 469. 

39. Mo.—Wilt V. McCallum, 253 S. 
W. 156, 214 Mo.App. 321. 

40. N.C.—Kash v. Royster, 127 S.E, 
356, 189 N.C. 408. 

48 C.J. p 1116 note 59. 

41. Conn.—'Chubb v. Holmes, 150 A. 
516, 111 Conn. 482. 

Ind;—Adkins v. Ropp, 14 lSr.E.2d 727, 
105 Ind,App. 331. 

Iowa.—^McGulpin v. Bessmer, 43 N. 
W.2d 121. 
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Ky,—Tanner v. Sanders, 66 S.W.2d 
718, 247 Ky. 90. 

N.C.—Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62. 

Ohio.—Beach v. Chollett, 166 N.E. 

145, 31 Ohio App. 8. 

Wash.—Corpus Juris cited in Atkins 
V, Clein, 100 P.2d 1, 3, 3 Wash.2d 
168, opinion adhered to 104 P.2d 
489, 3 Wash.2d 168. 

48 C.J. p 1116 note 64. 

Rule expressed with qualification 
with respect to locality of prac¬ 
tice see infra § 43. 

Pental specialist 

N.J.—Eatley v. Mayer, 158 A. 411, 
10 N.J.Misc. 219. 

Or.—^Malila v. Meacham, 211 P.2d 
747. 

Ear specialist 

Mass.—Gabrunas v. Miniter, 193 N. 
E. ’551, 289 Mass. 20. 

X-ray expert 

N.J.—Eatley v. Mayer, 158 A. 411, 
10 N.J.Misc. 219. 

42. Ohio.—^Beach v. ChoHett, 166 N. 
E. 145, 31 Ohio App. 8. 

43. N.C.—Buckner v. Wheeldon, 33 
S.E.2d 480, 225 N.C. 62. 

44. Ind.—^Baker v. Hancock, 63 N. 
E. 323, 64 N.E. 38, 29 Ind.App. 456. 

45. Ky.—^Van Sant’s Adm’r v. Over- 
street, 86 S,W.2d 1008, 261 Ky. 58. 
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Mo.—Wilt V. McCallum, 253 S.W. 

156, 214 Mo.App. 321. 

Bentist 

Minn.—Harris v. Wood, 8 N.W.2d 
818, 214 Minn. 492. 

N.T.—Wolfe V. Feldman, 286 N.Y.S. 

118, 158 Misc. 656. 

48 C.J. P 1121 note 9. 

46. Mo.—Spain v. Burch, 154 S.W. 
172, 169 Mo.App. 94. 

47. Pa.—^Bogle v. Winslow, 5 Phila. 
136. 

48 C.J. p 1121 note 10. 

48- Pa.—^Bogle v. Winslow, 5 Phila. 
136. 

Examination held sufficient 

Examination by defendant doctor 
of heart of child with a stethoscope 
before child was given anesthetic 
preparatory to setting fractured arm 
of child, was sufficient precaution 
relieving doctor of liability for 
death of child occurring a few min¬ 
utes after child had been given the 
anesthetic, sought to be imposed on 
ground that the examination was 
improper, where the examination 
made by doctor was the same as was 
commonly made by other doctors in 
the locality.—^Wells v. McGehee, La. 
App., 39 So.2d 196. 

49. Ky.—Frank v. South. 194 S.W. 
375, 175 Ky. 416, Ann.Cas.l918E 
682, 
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tion as to locality, have been held to apply to, or 
have been stated with reference to, physicians op¬ 
erating X-ray apparatus®^ or diathermy machines, 
or applying radium.52 A physician, in applying 
X-rays, is not expected to anticipate results arising 
from peculiar characteristics and conditions of the 
patient,53 such as an abnormal hypersensitiveness 
of the patient’s skin, unascertainable before the 

treatment.54 

§ 42. - Depending on State of Medical 

Science 

In determining the degree of learning and skill re¬ 
quired of a physician or surgeon in his treatment of a 
particular case, regard must be had to the state of med¬ 
ical or surgical science at the time. 

In determining the degree of learning and skill 
required of a physician or surgeon in his treatment 
of a particular case, regard must be had to the 
state of medical or surgical science at the time.55 
While there is some authority to th^ effect that the 
skill and care required are those ordinarily ex¬ 
ercised by thoroughly educated physicians,53 this 
requirement has been held erroneous as laying 
down too high a test.57 


§ 43 , - Depending on Locality of Prac¬ 

tice 

The locality in which a physician practices is im¬ 
portant in determining the degree of skill and care re- 
quired of him, and the rule is frequently stated that a 
physician or surgeon is required, or is only required, to 
exercise the same degree of care and skill exercised by 
physicians and surgeons in good standing engaged in 
the same general line of practice in the same locality or 
neighborhood, in the same general locality or neighbor¬ 
hood, or in similar localities or neighborhoods. 

The locality in which a physician practices is 
important in determining the degree of skill and 
care required of him,58 and the general rule with 
respect to the degree of care and skill required of 
physicians and surgeons, as stated supra § 41, is 
frequently qualified by reference to the locality of 
practice. Thus the rule is frequently stated that 
a physician or surgeon is required, or is only re¬ 
quired, to exercise the same degree of care and 
skill exercised by physicians and surgeons in good 
standing engaged in the same general line of prac¬ 
tice in the same locality, vicinity, community, or 
neighborhood,^^ or in the same general neighbor- 


50. Ill.—Simon v. Kaplan, 62 N.E. 
2d 832, 321 Ill.App. 203. 

‘Okl.—Cooper v. McMurry, 149 P.2d 
330, 194 Okl. 241. 

48 C.J. p 1121 note 14. 

Applicability of statute 

The statute requiring" physician to 
exercise reasonable care and skill 
and making injury resulting from a 
want of such care and skill a tort 
for which a recovery may be had is 
applicable to physician in adminis¬ 
tering X-ray treatments.—^Mason v. 
Hall, 35 S.E.2d 478, 72 Ga.App. 867— 
Kuttner v. Swanson, 2 !S.E.2d 230, 
59 Ga.App. 818. 

51. Or.—^Wemmett v. Mount, 292 P. 
93, 134 Or. 305. 

52. Iowa.—^Purgason v. Bellaire, 197 
N.W. 13, 197 Iowa 277. 

53. Tex.—^Hamilton v. Harris, Civ. 
App., 223 S.W. 533. 

54. Tex.—^Hamilton v, Harris, Civ. 
App., 204 S.W. 450. 

48 C.J. p 1121 note 17, 

55. U.S.—McHugh V. Audet, D.C. 
Pa., 72 P.Supp. 394. 

Cal.—^McBride v, Saylin, 66 P.2d 941, 
6 Cal.2d 134. 

D.C.—Carr v. ShifHette, 82 F,2d 874, 
65 App.D.C. 268. 

Ind.—Adkins v. Ropp, 14 N.E. 2d 727, 
105 Ind.App. 331. 

Mo.—Corpus Juris cited in Gunter 
V. Whitener, App., 75 S.W. 2d 588, 
591. 

Ohio.—^Dietsch v. Mayberry, 47 N.E. 

2d 404, 70 Ohio App. 527. 

Or.—^King v. Ditto, 19 P.2d 1100, 142 
Or. 207. 


Pa.—Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497—^Moscicki v. Shor, 163 
A. 341, 107 Pa.Super. 192. 

R.I.—Coleman v. McCarthy, 165 A. 
900, 53 R.I. 266. 

Wash.—Sinclair v. Haven, 89 P.2d 
820, 198 Wash. 651—^Peterson v. 
Hunt, 84 P.2d 999, 197 Wash. 225. 
Wis.—Lindloif v. Ross, 243 N.W. 

403, 208 Wis. 482. 

48 C.J. p 1116 note 67, 

Practices of medical dark ages 

In malpractice action, due regard 
must be had for advanced state of 
medical knowledge at time of treat¬ 
ment of any human malady, and ref¬ 
uge may not be found in practices 
of the medical dark ages.—^Kelly v. 
Carroll, Wash., 219 P.2d 79. 

Keeping abreast of times 

A physician or surgeon is bound 
to keep abreast of the times. 

Idaho.—Flock v. J. C. Palumbo Fruit 
Co., 118 P.2d 707, 63 Idaho 220. 
N.X,—Stone v. Goodman, 271 N.Y.S. 
500, 241 App.Div. 290. 

56. Pa.—McCandless v. McWha, 22 
Pa. 261—Haire v. Reese, 7 Phila. 
138. 

57. Iowa.—^Peck v. Hutchinson, 55 
N.W. 511, 88 Iowa 320. 

48 C.J. p 1117 note 69. 

58. Ind.—^Adkins v. Ropp, 14 N.E. 
2d 727, 105 Ind.App. 331. 

Or.—King v. Ditto, 19 P.2d 1100, 142 
Or. 207. 

48 C.J. p 1117 note 72. 

59. U.S.—Weintraub v. Rosen, C.C. 
A.I11., 93 F.2d 544. 
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Ariz.—^Rice v. Tissaw, 112 P.2d 866, 
57 Ariz. 230—Boyce v. Brown, 77 
P.2d 455, 51 Ariz. 416. 

Ark.—Burton v. Tribble, 70 S.W.2d 
503, 189 Ark. 58—Gray v. McDer¬ 
mott, 64 S.W.2d 94, 188 Ark. 1. 
Cal.—McCurdy v. Hatfield, 183 P.2d 
269, 30 Cal. 2d 492—Lashley v. 

Koerber, 156 P.2d 441, 26 Cal.2d 
83—Lawless v. Calaway, 147 P.2d 
604, 24 Cal.2d 81—Trindle v. 

Wheeler, 143 P.2d 932, 23 Cal.2d 
330—Engelking v. Carlson, 88 P.2d 
695, 13 ■Cal.2d 216—McBride v. 

Saylin, 56 P.2d 941, 6 Cal.2d 134— 
Phillips V. Powell, 290 P. 441, 210 
Cal. 39—^Huffman v. Lindquist, 
App., 213 P.2d 106—Gluckstein v. 
Lipsett, 209 P.2d 98, 93 Cal.App. 
2d 391—^Agnew v. City of Los An¬ 
geles, 186 P.2d 450, 82 Cal.App.2d 
616—Church v. Bloch, 182 P.2d 
241, 80 Cal.App.2d 542—Sansom v. 
Ross-Loos Medical Group, 134 P. 
2d 927, 57 Cal.App.2d 549—Mirich 
v. Balsinger, 127 P.2d 639, 53 Cal. 
App. 2d 103—Pierce v. Paterson, 
123 P.2d 544, 50 Cal.App.2d 486— 
Hies V. Reinard, 117 P.2d 386, 47 
Cal.App.2d 116—Smith v. Coleman, 
116 P.2d 133, 46 Cal.App.2d 507— 
Adams v. Boyce, 99 P.2d 1044, 37 
Cal.App.2d 641, certiorari denied 
61 S.Ct. 137, 311 U.S. 694, 85 L.Ed. 
449 —Abos V. Martyn, 88 P.2d 797, 
31 Cal.App.2d 705—Taylor v. Fish- 
baugh, 79 P.2d 174, 26 Cal.App.2d 
300—^Rasmussen v. Shickle, 41 P. 
2d 184, 4 Cal.App.2d 426—Olney v. 
Cavell, 32 P.2d 181, 138 CahApp. 
233—^Beni v. Abrons, 19 p.2d 523, 
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hood or locality,®0 or in similar localities or neigh- [ borhoods,®^ or in the same locality or in similar lo- 


130 Cal.App. 206—^Ingamells v. 
Goodfellow, 292 P. 162, 109 Cal. 
App. 62—Langford v. Kosterlitz, 
290 P. 80, 107 Cal.App. 175—Dona- 
hoo V. Lovas, 288 P. 698, 105 Cal. 
App. 705—Johnson v. Clarke, 276 
P. 1052, 98 Cal.App. 358. 

Colo.—^Brown v. Hughes, 30 P.2d 259, 
94 Colo. 295. 

D.iO.—Wilson V. Borden, 62 F.2d 866, 
61 App.D.C. 327, certiorari denied 
53 -S.Ct. 506, 288 U.S. 615, 77 L.Ed. 
988. 

Ill.—Schireson v. Walsh, 187 N.E. 
921. 354 Ill. 40—Holden v. Stein. 

38 ]Sr,E.2d 378, 312 Ill.App. 260. 
Iowa.—Berg v. Willett, 232 N.W. 

821, 212 Iowa 1109. 

Kan.—Corpus Juris cited iu Harris 
V. Exon, 170 P.2d 827, 829, 161 
Kan. 582, opinion adhered to 176 
P.2d 260, 162 Kan. 270. 

La.—^Wells v. McGehee, App., 39 So. 
2d 196. 

Mass.—^Vartanian v. Berman, 40 N. 
E.2d 867, 311 Mass. 249—Boutfard 

V. Canhy, 198 N.E. 253, 292 Mass. 
305. 

Minn.—^Johnson v. Colp, 300 N.W. 
791, 211 Minn. 245—^Williamson v. 
Andrews, 270 N.W. 6, 198 Minn. 
349—Tates v. Gamble, 268 N.W. 
670, 198 Minn, 7. 

Neb.—McGuire v. Rix, 225 N.W. 120, 
118 Neb. 434. 

N.Y.—Greenstein v. Pornell, 257 N. 

T.S. 673, 143 Misc. 880. 

Okl.—Witt V. Reed, 289 P. 291, 144 
Okl. 120. 

S.D.—Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 529. 

Tenn.—Floyd v. Walls, 168 S.W.2d 
602, 26 Tenn. App. 151—Blanken¬ 

ship V. Baptist Memorial Hospi¬ 
tal, 168 S.W.2d 491. 26 Tenn.App. 
131. 

Tex.—^Hess v. Rouse, Civ.App., 22 S. 

W. 2d 1077. 

Utah.—^Anderson v. Nixon, 139 P.2d 
216,104 Utah 262—Coon v. Shields, 

39 P.2d 348, 88 Utah 76. 

Wash.—^Yeager v. Dunnavan, 174 P. 
2d 755, 26 Wash.2d 559—Fritz v. 
Horsfall, 163 P.2d 148, 24 Wash.2d 
14—Brant v. Sweet Clinic, 8 P.2d 
972, 167 Wash. 166. 

Wyo ,—Corpus Jtiris cited in Smith 
V. Beard, 110 P.2d 260, 269, 56 
Wyo. 375. 

48 C.J. P 1117 note 73. 

Effect of foreign substances in body 
A physician is chargeable with 
knowledge and foresight to the de¬ 
gree of learning and skill possessed 
by physicians of good standing prac¬ 
ticing in the same locality of both 
the nature and effect on patient of 
foreign substance or matter intro¬ 
duced into body of patient by phy¬ 
sician.—^Agnew V. Larson, 185 P.2d 
851, 82 Cal.App.2d 176. 

Practice in one hospital 

The negligent practice in one of 


several hospitals in the locality can¬ 
not be accepted as the standard of 
the locality.—^Ales v. Ryan, 64 P.2d 
409, 8 Cal.2d 82. 

Neighborhood in large city should 
not be too narrowly limited.—T^’’ein- 
traub V. Rosen, C.C,A.I11., 93 P.2d 
544. 

Chiropractor 

Cal.—Howe v. McCoy, 298 P. 530, 113 
Cal.App. 468. 

Dentist or dental surgeon 

(1) In general. 

Cal.—^Barham v. Widing, 291 P. 173, 
210 Cal. 206—Walter v. England, 
24 P.2d 930, 133 Cal.App. 676— 
Rising V. Veatch, 3 P.2d 1023, 117 
Cal.App. 404—^Nelson v. Parker, 
286 P. 1078, 104 Cal.App. 770. 

Colo.—Brown v. Hughes, 30 P.2d 
259, 94 Colo. 295. 

Mass.—Langis v. Danforth, 33 N.E. 
2d 287, 308 Mass. 508—Vigneault 
V. Dr. Hewson Dental Co., 15 N.E. 
2d 185, 300 Mass. 223, 129 A.L.R. 
95—Ernen v. Crofwell, 172 N.E. 
73, 272 Mass. 172, 69 A.L.R. 1140. 
Mont.—Donathan v. McConnell, 193 
P.2d 819. 

Or.—Malila v. Meacham, 211 P.2d 
747. 

Va.—^Alexander v. Hill, 6 S.E-2d 661, 
174 Va. 248. 

48 C.J. p 1117 note 73 [b] (1). 

(2) Exodontist in large urban 
community must exercise care and 
skill generally employed by ordinar¬ 
ily careful and skillful exodontists 
in community involved, under like 
circumstances, and not that exer¬ 
cised in similar communities,—^Tan¬ 
ner V. Sanders, 66 S,W.2d 718, 247 
Ky. 90. 

Drugless practitioner 
Cal.—Ellinwood v. McCoy, 47 P.2d 
796, 8 Cal.App.2d 590. 

60. U.S.—McHugh V. Audet, D.C. 

Pa., 72 F.Supp. 394. 

Ala.—Ingram v. Harris, 13 So.2d 48, 
244 Ala. 246—Snow v. Allen, 151 
So. 468, 227 Ala. 615—^Hester v. 
Ford, 130 So. 203, 221 Ala. 592— 

I Torrance v. Wells, 122 So. 322, 219 
Ala. 384. 

Conn.—Geraty v. Kaufman, 162 A. 
33, 115 Conn. 563. 

Pa.—Moscicki v. Shor, 163 A. 341, 
107 Pa.Super. 192. 

Vt.—Pepin V. Averill, 32 A.2d 665, 
113 Vt. 212—^Domina v. Pratt, 13 
A.2d 198, 111 Vt. 166, followed in 
13 A.2d 204, 111 Vt. 178. 

Wash.—Sinclair v. Haven, 8$ P.2d 
820, 198 Wash, 651. 

48 C.J. p 1117 note 74. 

Broad application 

The phrase “same general neigh¬ 
borhood or locality" is of much 
broader application than the phrase 
“the same neighborhood" or “the 
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same locality."—Geraty v. Kaufman, 
162 A. 33, 115 Conn. 563—48 C.J. p 
1117 notes 75, 76. 

Specialist 

One holding himself out as spe¬ 
cialist in treatment of certain organ, 
injury, or disease is bound to exer¬ 
cise degree of skill and knowledge 
ordinarily possessed by other such 
specialists in same general locality, 
considering state of scientific knowl¬ 
edge at the time. 

Cal.—Sansom v. Ross-Loos Medical 
Group, 134 P.2d 927, 57 Cal.App.2d 
549—Jensen v. Findley, 62 P.2d 
430, 17 Cal.App.2d 536—^McLennan 

V. Holder, 36 P.2d 448, 1 Cal.App. 
2d 305. 

Conn.—Green v. Stone, 176 A. 123, 
119 Conn. 300. 

Dentist 

Ala.—McTyeire v. McGaughy, 130 
So. 784, 222 Ala. 100. 

61. Ariz.—^Acton v. Morrison, 155 
P.2d 782, 62 Ariz. 139. 

D.C.—Carr v. Shifflette, 82 F.2d 874, 
65 App.D.C. 268. 

Idaho.—Davis v. Potter, 2 P.2d 318, 
51 Idaho 81. 

Iowa.—^Wilson v. Corbin, 41 N.W.2d 
702—^Bartholomew v. Butts, 5 N. 

W. 2d 7, 232 Iowa 776—Whetstine 

V, Moravec, 291 N.W. 425, 228 
Iowa 352—Kirchner v. Dorsey & 
Dorsey, 284 N.W. 171, 226 Iowa 
283. 

Ky.—Merker v. Wood, 210 S.W.2d 
946, 307 Ky. 331—Walden v. Jones, 
158 S.W.2d 609, 289 Ky. 395, 141 
A.L.R. 105—^Van Sant's Adm’r v. 
Overstreet, 86 S.W.2d 1008, 261 

Ky. 58—Stacy v. Williams, 69 -S. 

W. 2d 697, 253 Ky. 353—Prewitt v. 
Higgins, 22 S.W.2d 115, 231 Ky. 
678. 

La.—Mournet v. Sumner, 139 So. 728, 
19 La.App. 346. 

Mich.—Rytkonen v. Lojacono, 257 
N.W. 703, 269 Mich. 270. 

Mo.—Corpus Juris cited iu Jenkins 

V. Chase, 53 S.W.2d 21, 23—Tela- 
neus V. Simpson, 12 S.W.2d 920, 
321 Mo. 724—Mitchell v. Poole, 68 
S.W.2d 833, 229 Mo.App. 1. 

N.Y.—Sullivan v. Montgomery, 279 
N.Y.S. 575, 155 Misc. 448. 

N.D.—^McDonnell v. Monteith, 231 N. 

W. 854. 59 N.D. 750. 

Or.—^Nation v, Gueffroy, 142 P.2d 
688, 172 Or. 673, rehearing denied 
144 P.2d 296, 172 Or. 673—'Clemens 
V. Smith. 134 P.2d 424, 170 Or. 400 
—Hotelling v. Walther, 130 P.2d 
944, 169 Or. 559, 144 A.L.R. 205— 
King V. Ditto, 19 P,2d 1100, 142 
Or. 207—Wemmett v. Mount, 292 
P. 93, 134 Or. 305. 

R.I.—Coleman v. McCarthy, 165 A. 
900, 53 R.I. 266. 

Va.—^Henley v. Mason, 153 S.E. 653, 
154 Va. 381. 

48 C.J. P 1117 note 77, 
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caliti'es,62 or in the same general neighborhood or 
similar localities.®3 Xhe theory supporting the 
rule is that a physician or surgeon in a small com¬ 
munity not having the same opportunity and re¬ 
sources for keeping abreast of the advances in his 
profession should not be held to the same standard 
of care and skill as that employed by physicians 
and surgeons in large cities.®^ A lesser degree of 
skill has been required of practitioners in rural 
communities than of those in urban centers;®® but 
this distinction has been criticized,®® and where fa¬ 
cilities of a large city are available to physicians 
practicing in a nearby small town they may not un¬ 
duly and narrowly restrict their responsibility to 
the immediate place where they are practicing.®^ 
The locality is merely one circumstance and is not 
an absolute limit on the care and skill required.®® 
Under a statute which expressly requires a physi¬ 
cian or surgeon to exercise a “reasonable degree 
of care and skill,” the standard is the degree of care 
and skill which is ordinarily employed by the pro¬ 
fession generally and not such as is ordinarily em¬ 
ployed by the profession in the locality or commu¬ 
nity.® 3 

Although it has been broadly stated that manip¬ 
ulators of X-ray machines are to be measured by 
the standard of skill and care that would be exer¬ 
cised by a physician and surgeon of ordinary skill 


and care under the same circumstances and condi¬ 
tions regardless of locality,^® the locality may be 
of importance in determining the standard of care 
and skill required of an operator of an X-ray,71 
unless the acts or omissions of the operator are so 
violative of fixed principles or rules of operation 
that they would constitute negligence in any lo¬ 
cality.'^2 

§ 44. — Following Recognized or Pro¬ 
fessed School, System, or Treatment 

Physicians and surgeons are bound to follow methods 
generally approved and recognized In the profession. 
The question whether or not a practitioner in his treat¬ 
ment of the case exercised the requisite degree of care^ 
skill, and diligence is to be tested by the general rules 
and principles of the particular school of medicine which 
he follows. 

Physicians and surgeons are bound to follow 
methods generally approved and recognized in the 
profession.'^® If the case is a new one, the patient 
must trust the skill and experience of the physician 
called, and likewise, if his injury or disease is at¬ 
tended with injury to other parts, or other dis¬ 
eases develop for which there is no established mode 
of treatment but where the settled practice al¬ 
lows but one course of treatment in the case, any 
departure of a physician therefrom may be re¬ 
garded as the result of want of knowledge or at- 


Dentist 

Mo.—^Hill V, Jackson, 265 S.W. 859, 
218 Mo.App. 210. 

Or.—Darling v. Semler, 27 P.2d 886, 
145 Or. 259. 

62. Cal.—Gluckstein v- Lipsett, 209 
P.2d 98, 93 Cal.App.2<l 391—Mc¬ 
Namara V. Emmons, 97 P.2d 503, 
36 Cal.App.2d 199—Thomason v. 
Hethcock, 46 P.2d 832, 7 Cal.App. 
2d 634—Sim v. Weeks, 45 P.2d 350, 
7 Cal.App.2d 28—McLennan v. 
Holder, 36 P.2d 448, 1 Cal-App.2d 
305—Steiner v. Goodyear Tire & 
Rubber Co. of California, 300 P. 
980, 115 Cal.App. 162. 

D.C.—^Rodgers v. Lawson, 170 P.2d 
157, 83 U.S.App.D,C. 281. 

Iowa.—^Wilcox V. Crumpton, 258 N. 

W. 704, 219 Iowa 389. 

Mich.—^Fortner v. Koch, 261 N.W. 
762, 272 Mich. 273. 

Mo.—^Persten v. Chesney, App., 212 
S.W.2d 469. 

N.H.—^Michael v. Roberts, 23 A.2d 
361, 91 N.H. 499. 

Ohio.—Dietsch v. Mayberry, 47 N.E. 

2d 404, 70 Ohio App. 527. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284. 

Wash.—Hoover v. Goss, 97 P.2d 689, 
2 Wash.2d 237—^Peterson v. Hunt, 
84 P.2d 999, 197 Wash. 225. 

48 C.J. p 1118 note 78. 


I Bentist 

N.H.—^April V. Peront, 188 A. 457, 88 
N.H. 309. 

Wash.—Hill v. Parker, 122 P.2d 476, 
12 Wash.2d 517. 

Wis.—Lindloff v. Ross, 243 N.W. 403, 
208 Wis. 482. 

63. Ark.—^Walls v. Boyett, 226 S.W. 
2d 552. 

Ohio.—^Forthofer v. Arnold, 21 N.E. 
2d 869, 60 Ohio App. 436. 

64. Cal.—Warnock v. Kraft, 85 P.2d 
505, 30 CaLApp.2d 1. 

65. Conn.—Geraty v. Kaufman, 162 
A, 33, 115 Conn. 563. 

48 C.J. p 1118 note 79. 

66. Minn.—^Viita v. Fleming, 155 N. 

W. 1077, 132 Minn. 128, L.R.A. 
1916D 644, Ann.Cas.l917E 678. 

48 C.J. p 1118 note 80. 

67. Idaho.—^Flock v. J. C. Palumbo 
Fruit Co.. 118 P.2d 707, 63 Idaho 
220 . 

68. Iowa.—^McGulpin v. Bessmer, 43 
N.W.2d 121. 

69. Ga.—Mason v. Hall, 35 S.E.2d 
478, 72 Ga.App. 867—^Kuttner v. 
Swanson, 2 S.E.2d 230, 59 Ga.App. 
818. 

70. Or.—^Doumitt v. Diemer, 23 P. 
2d 918, 144 Or. 36. 
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71- Or.—Wood V. Miller, 76 P.2d 
963, 158 Or. 444. 

48 C.J. p 1117 notes 73 [b] (2), 77 
[a] (2), [bl, p 1118 note 78 [a] 
( 1 ). 

Beading X-ray 

In forming opinion in reading 
X-ray physician is presumed to 
have, and is chargeable with, ordi¬ 
nary skill and knowledge possessed 
by practitioners in his community. 
—Reynolds v. Struble, 18 P.2d 690, 
128 Cal.App. 716. 

72. Tex.—Giles v. Tyson, Civ.App., 
13 S.W.2d 452. 

Exposure for long period of time 
Physician exposing patient’s hand 
to X-ray for hour and half or more 
within three hours would be negli¬ 
gent, regardless of locality in which 
physician was practicing.—King v. 
Ditto, 19 P.2d 1100, 142 Or. 207. 

73. Fla.—^Hudson v. Weiland, 8 So. 
2d 37, 150 Fla. 523. 

48 O.J. p 1118 note 81. 

Liability for failure to follow ap¬ 
proved methods of treatment see 
infra § 48 c. 

74. N.T.—Carpenter v. Blake, 60 
Barb. 488, reversed on other 
grounds 50 N.T. 696. 
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tention'^5 or as an experimentIn cases where 
medical authorities differ or doctors disagree, the 
competent physician or surgeon is only bound to 
exercise his best judgment in determining what 
course of treatment is the best,77 but in following 
that course of treatment he must use due care.78 

A school of medicine relates to the system of di¬ 
agnosis and treatment's While the law recognizes 
that there are different schools of medicine,so it 
does not favor, or give exclusive recognition to, any 
particular school or system of medicine, as against 
the others.si When a patient selects a practitioner 
of a recognized school of treatment he adopts the 
kind of treatment common to that school,S2 or, as 
otherwise stated, he is presumed to elect that the 
treatment shall be according to the system or school 
of medicine to which such practitioner belongs.ss 
The question whether or not a practitioner in his 


§ 44 

treatment of the case exercised the requisite de¬ 
gree of care, skill, and diligence is to be tested by 
the general rules and principles of the particular 
school of medicine which he follows, and not by 
those of other schools,since he is only under the 
duty of exercising the degree of skill and care or¬ 
dinarily exercised by practitioners of his school.^S 
A school of medicine, in order to be entitled to rec¬ 
ognition under this rule, must have rules and prin¬ 
ciples of practice for the guidance of all its mem¬ 
bers, with respect to principles, diagnosis, and rem¬ 
edies, whi€h each member is supposed to observe in 
any given case.^® A practitioner who claims to fol¬ 
low a particular school must be held to the degree 
of skill and care ordinarily used by practitioners of 
that school, 87 and where a practitioner of one 
school follows methods used in another school 
he must use the skill and care required of a prac¬ 
titioner in the latter school. 8 8 


75- U.S.—^Hugh V. Audet, B.C.Pa., 
72 F.Supp, 394. 

48 C.J. p 1118 note 83. 

Osteopatli 

If case is such that no osteopath 
of ordinary skill would doubt or 
hesitate in treatment of a patient, 
and but one course of treatment 
would be suggested by osteopaths, 
any other course of treatment might 
he indicative of want of ordinary 
knowledge or skill, care, attention 
or exercise of best Judgment.—Jos- 
selyn v. Dearborn, Me., 62 A.2d 174. i 
Mo.—^McClarin v. Grenzfelder, 
126 S.W. 817, 147 Mo.App. 478. 
JLdability for injury from experimen¬ 
tation see infra § 48 c. 

77. U.S.—McHugh V. Audet, D.C. 
Pa., 72 F.Supp. 394. 

Ala.—-Jackson v. Burton, 147 So. 414, 
226 Ala. 483. 

78. Va.—^Reed v. Church, 8 S.E.2d 
285, 175 Va. 284. 

79- Minn.—^Bekkemo v. Erickson, 
242 N.W. 617, 186 Minn. 108. 

BO. Tex.—^Floyd v. Michie, Civ.App., 
11 S.W.2d 657. 

Bl. Tex.—Floyd v. Michie, supra. 

48 C.J. p 1118 note 87. 

B2. Ohio.—^Willett v. Rowekamp, 16 
N.E.2d 457, 134 Ohio St. 285. 

B3. Iowa.—^Van Sickle v. Doolittle, 
169 N.W. 141, 184 Iowa 885. 
jqr.C.—Hardy v. Dahl, 187 S.E. 788, 
210 N.O. 530, 

48 C.J. p 1118 note 88 [b]. 

B4. IJ.S.—McHugh V. Audet, D.C. 

Pa.. 72 F.Supp. 394. 

}iIo.— Corpus Juris cited iu Mann v. 
Grim-Smith Hospital and Clinic, 
147 S.W.2d 606, 608. 347 Mo. 348— 
Corpus Juris cited iu Jenkins v. 
Chase, 53 S.W.2d 21, 23. 

K-C.— Corpus Juris dited in Hardy 


V. Dahl, 187 S.E. 788, 790, 210 N. 1 
C. 530. 

Ohio.—^Willett v. Rowekamp, 16 N. 

E.2d 457, 134 Ohio St. 285. 

Or.—^Wemmett v. Mount, 292 P. 93, 
134 Or. 305. 

Pa.—Benz v. Levin, Com.PL, 64 
Montg.Co. 216, 62 Tork Leg.Rec, 
149. 

Tenn.—Beech v. Hunter, 14 Tenn. 
App. 188. 

Tex.—Corpus Juris cited in Bowles 

V. Bourdon, 219 S.W.2d 779, 782— 
Simms v. Gafney, Civ.App., 227 S. 

W. 2d 848, error refused no re¬ 
versible error. 

48 C.J. p 1118 note 88. 

Chiropractor 

Mich.—Janssen v. Mulder, 205 N.W. 

159, 232 Mich. 183. 

Minn.—Nelson v. Dahl, 219 N.W. 

941, 174 Minn. 674. 

Naturopath 

Or.—Hilgedorf v. Bertschinger, 285 
P. 819, 132 Or. 641. 

Osteopath 

Vt.—Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

48 C.J. P 1118 note 88 [c] (2). 

85. N.C.—Corpus Juris cited in 
Hardy v. Dahl, 187 -S.E, 788, 790, 
210 N.C. 530. 

Or.—^Wemmett v. Mount, 292 P. 93, 
134 Or. 305. 

Pa.—^Benz v. Levin, Com.PL, 64 
Montg.Co. 216, 62 York Leg.Rec. 
149. 

Tenn.—^Beech v. Hunter, 14 Tenn. 
App. 188. 

48 C.J. p 1119 note 89. 

86. Wash.—Kelly v. Carroll, 219 P. 
2d 79. 

' 48 C.J. P 1119 note 90. 

Drugless healer charged with mal¬ 
practice cannot defend by showing 
that he followed tenets of school of 
drugless healers, since law conclu¬ 
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sively presumes that drugless heal¬ 
ers are not on terms of equality 
with doctors which would entitle 
opinions of such healers to cancel 
out best medical opinion available. 
—Kelly V. Carroll, Wash., 219 P.2d 

79. 

87. Okl.—Witt V. Reed, 289 P, 291, 
144 Okl. 120. 

Doctor of naturopathy 
N.C.—Hardy v. Dahl, 187 S.B. 788, 
2ia N.C. 530. 

School of veterinary medicine 

There is but one school of vet¬ 
erinary medicine, and the fact that 
a veterinary practitioner is not a 
graduate of any veterinary school 
does not put him in a different 
school from other members of the 
profession who have graduated from 
a veterinary college.—Bekkemo v. 
Erickson. 242 N.W. 617, 186 Minn. 
108. 

88. Or.—^Hilgedorf v* Bertschinger, 
285 P. 819, 132 Or. 641. 

Chiropractor 

(1) When a chiropractor assumes 
to diagnose and treat disease he 
must exercise care and skill usually 
exercised by a recognized school of 
the medical profession.—^Treptau v. 
Behrens Spa, 20 N.W.2d 108, 247 
Wis. 438. 

(2) Chiropractor, not licensed to 
practice ihedicine but holding him¬ 
self out as qualified to give treat¬ 
ment, must meet professional stand¬ 
ards of skill and care prevailing 
among those lawfully offering treat¬ 
ment.—^Epstein v. Hirsehon, 33 N.Y. 

; S.2d 83. 

(3) Defendant who was licensed 
to practice obstetrics and as a chiro- 

I praetor would be held, as matter of 
I law, to bear same responsibility as 
would a regularly licensed medical 
1 practitioner, by reason of manner in 



§§ 45-47 

§ 45. - Depending on Nature of Case and 

Condition of Patient 

What are reasonable care, skill, and diligence de¬ 
pends largely on the circumstances of the particular case 
and on the duty to be performed, the degree requisite be¬ 
ing in proportion to the nature of the case. 

What are reasonable care, skill, and diligence 
depends largely on the circumstances of the particu¬ 
lar case and on the duty to be performed, the degree 
requisite being in proportion to the nature of the 
case.8^ Thus it has been held that reasonable care 
must be proportionate to the risks and dangers to 
be apprehended and guarded against in the particu¬ 
lar case^o and to the importance and delicacy of 
the undertaking,and that such care and attention 
must be given as are required by the exigencies 
of the case.92 

Ordinary care of unconscious persons requires 
great precaution to see that no injury occurs.93 

Consultation zuith other physicians, A physician 
or surgeon who is in doubt regarding a case should 
use his best judgment as to consultation with other 


70 C.J.S. 

physicians or surgeons,*9^ but the measure of skill 
which a physician is bound to exercise is not af¬ 
fected by his refusal of the proffer of assistance 
from other physicians,95 

§ 45 , - As Affected by Gratuitousness of 

Services 

The fact that a physician or surgeon renders his 
services gratuitously does not absolve him from the duty 
to use reasonable and ordinary care, skill, and diligence. 

The fact that a physician or surgeon renders his 
services gratuitously does not absolve him from 
the duty to use reasonable and ordinary care, skill, 

and diligence.96 

§ 47. - Insurance of Cure or Benefit 

In the absence of a special agreement, a physician 
or surgeon does not warrant, guarantee, or insure a good 
result or that he will effect a cure. 

In the absence of a special agreement, a physi¬ 
cian or surgeon does not warrant, guarantee, or 
insure a good result or that he will effect a cure,97 
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which, through his acts of commis¬ 
sion and omission, he misled plain¬ 
tiff into believing he was properly 
qualified to treat the postparturi- 
tional conditions which arose.—^Wil¬ 
liams v. Piontkowski, 84 N.E.2d 843, 
337 I11.APP. 101. 

Srugless healer 

Although a drugless healer is not, 
in his limited field, required to be 
an insurer of results, if he steps out 
of his limits and undertakes to treat 
a disorder for which, in the highest 
level of medical science, there is a 
generally recognized treatment, the 
healer must be held accountable to 
accepted standard of treatment.— 
Kelly V. 'Carroll, Wash., 219 P.2d 79, 

89. Cal.—Ales v. Ryan, 64 P.2d 409, 
8 Cal.2d 82. 

48 C.J. p 1119 note 91. 

Existing conditions 

The duty of a physician to his pa¬ 
tient is measured by conditions as 
they may exist, and not by what 
they may have been in the past or 
may be in the future.—^Tvedt v. 
Haugen, 294 N.W. 183, 70 N.D, 338, 
132 A.L.R. 379. 

90. Minn.—^Walker v. HoUirook, 153 
N.W. 305. 130 Minn. 106. 

48 C.J. p 1119 note 92. 

91. Okl.—Cassingham v. Berry, 150 
P. 139, 168 P. 1020, 67 Okl. 134. 

92. W.Va.—Toung v. Jordan, 145 S. 
E. 41, 106 W.Va. 139. 

Where extraordinary care is re¬ 
quired by circumstances, ordinary 
care is not sufficient.—^Ales v. Ryan, 
64 P.2d 409, 8 Cal.2d 82. 

93. Idaho.—Corpus Juris cited in, 


Davis V. Potter, 2 P.2d 318, 320, 51 
Idaho 81. 

Mo.—Hale v. Atkins, 256 S.W. 544, 
215 Mo-App. 380. 

94. Mass.—Mallen v. Boynton, 132 
Mass. 443. 

95. Pa.—^Potter v. Warner, 91 Pa. 
362, 36 Am.R. 668. 

96. Mo.—Corpus Juris cited in 
Persten v. Chesney, App., 212 S.W. 
2d 469, 473. 

48 C.J. p 1119 note 99. 

Liability to gratuitous or charity 
patient see infra § 52. 

97. 11.8.—Wall V. Brim, C.C.A.Ga., 
138 F.2d 478—McHugh v. Audet, 
D.C.Pa., 72 F.Supp. 394. 

Ala.—^Piper v. Halford, 25 So.2d 264, 
247 Ala. 530—^Ingram v. Harris, 
13 So.2d 48, 244 Ala. 246—Snow v. 
Allen, 151 So. 468, 227 Ala. 615— 
Carraway v. Graham, 118 So. 807, 
218 Ala. 453. 

Ark.—^Brown v. Dark, 119 S.W.2d 
529, 196 Ark. 724. 

Cal.—^Pierce v. Paterson, 123 P.2d 
544, 50 Cal.App.2d 486—^Adams v. 
Boyce, 99 P.2d 1044, 37 Cal.App.2d 
541, certiorari denied 61 S.Ct. 137, 
311 U.S. 694, 85 L.Ed. 449—Mc¬ 
Namara V. Emmons, 97 P.2d 603, 
36 Cal.App. 2d 199—^Abos v. Mar- 
tyn, 88 P.2d 797, 31 'Cal.App.2d 705 
—Sim V. Weeks, 45 P.2d 350, 7 
Cal.App.2d 28—McLennan v. Hold¬ 
er. 36 P,2d 448, 1 Cal.App.2d 305— 
Langford v. Kosterlitz, 290 P. 80, 
107 Cal. App. 175—Johnson v. 

Clarke, 276 P. 1052, 98 Cal.App. 
358. 

Colo.—Gleason v. McKeehan, 66 P.2d 
808, 100 Colo. 194—^Locke v. Van 
Wyke, 11 P.2d 563, 91 Colo. 14. 
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Del.—Mitchell v. Atkins. 178 A. 593, 
6 W.W.Harr. 451. 

D.C.—'Christie v. Callahan, 124 P.2d 
825, 75 U.S.App.D.C. 133. 

Ga.—Lake v. Baccus, 2 S.B.2d 121, 
59 Ga.App. 656. 

Ill.—Hogmire v. Voita, 49 N.E.2d 
811, 319 I11.APP. 644—Olander v, 
Johnson, 258 Ill.App. 89. 

Ind.—^Adkins v. Ropp, 14 N.E.2d 727, 
105 Ind.App. 331. 

Iowa.—Wilson v. Corbin, 41 N.W.2d 
702—Bartholomew v. Butts, 5 N. 
W.2d 7, 232 Iowa 776—Berg v. 
Willett. 232 N.W. 821, 212 Iowa 
1109. 

Kan.—Corpus Juris cited in Riggs v. 
Gouldner, 96 P.2d 694, 695, 150 
Kan. 727. 

Ky.—Rose v. Sprague, 59 S.W. 2d 
554, 248 Ky. 635—^Prewitt v. Hig¬ 
gins, 22 ■S.W.2d 115, 231 Ky. 678 
—^Powell V. Galloway, 16 S.W. 2d 
489, 229 Ky. 37. 

Minn.—Johnson v. Colp, 300 N.W. 
791, 211 Minn. 245—^Williamson v. 
Andrews, 270 N.W. 6, 198 Minn. 
349—Yates v. Gamble, 268 N.W. 
670, 198 Minn. 7. 

N.J.—Young V. Stevens, 39 A.2d 115, 
132 N.J.Law 124. 

N.Y.—Stone v. Goodman, 271 N.Y.S. 
500, 241 App.Div. 290—Sullivan v. 
Montgomery, 279 N.Y.S. 575, 155 
Misc. 448—Greenstein v. Fornell, 
257 N.Y.S. 673, 143 Misc. 880. 

N.C.—Buckner v. Wheeldon, 33 S.B. 
2d 480, 225 N.C. 62—Mitchell v. 
Saunders, 13 S.E.2d 242, 219 N.C. 
178—Covington v, James, 197 S.E. 
701, 214 N.C. 71—Ferguson v. 

Glenn, 159 S.E. 5, 201 N.C. 128. 
N.D.—^Ness V. Yeomans, 234 N.W. 
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or even that his treatment will be beneficial. 98 A 
physician or surgeon is not an insurer of the pa¬ 
tient’s life,9 9 and he is not an insurer against mis¬ 
haps^ or unusual consequences.^ 

§ 48. Acts or Omissions Constituting Negli¬ 
gence or Malpractice 

a. In general 

b. Refusal to take case 

c. Following established practice 

d. Wrong diagnosis 

e. Error of judgment 

f. Attention to, or abandonment or neg¬ 

lect of, case 

g. Operating with or without consent 

h. Giving instructions 

i. Leaving foreign object in patient’s 

. body 

j. Dealing with contagious diseases 

k. Intrusion of nonprofessional assist¬ 

ant 


l. Mistake in prescription 

m. Fraud and deceit; failure to inform, 

or misinforming, patient 

a. In G-eneral 

A physician or surgeon is liable for failure to possess 
the requisite skill, or to exercise the requisite skill, care* 
and diligence, as a result of which the patient is in¬ 
jured; he is not liable for injurious consequences to his 
patient if he exercises the required degree of skill and 
care. 

As a general rule, malpractice suits are based on 
negligence,^ and do not differ in their essential in¬ 
gredients from any other action for damages aris¬ 
ing from negligence.'^ While a physician or sur¬ 
geon is not expected to anticipate results arising 
from peculiar characteristics and conditions of a 
patient, of which he has no knowledge,^ he is lia¬ 
ble for failure to possess the requisite skill, or to 
exercise the requisite skill, care, and diligence, 
as a result of which the patient is injured,^ or for 
failure to exercise his best judgment, resulting in 


75, 60 N.D. 368—Schoening v. 

Smith, 231 N.W. 278. 59 N.D. 592. 

Okl.—McBride v. Roy, 58 P.2d 886, 
177 Okl. 233—Muckleroy v. Mc¬ 
Henry, 16 P.2d 123, 160 Okl. 139. 

Or.—Malila v. Meacham, 211 P.2d 
747—Clemens v. Smith, 134 P.2d 
424, 170 Or. 400—King v. Ditto, 19 
P.2d 1100, 142 Or. 207—^Wemmett 
V. Mount, 292 P. 93, 134 Or. 305. 

TDenn.—McPeak v. Vanderbilt Uni¬ 
versity Hospital, 229 S.W.2d 150— 
Floyd V. Walls, 168 S.W.2d 602, 
26 Tenn.App. 151—Ogle v. Noe, 6 
Tenn.App. 485. 

•Tex.—Helms v. Day, Civ.App., 215 
S.W.2d 356—Gifford v. Howell, 
Civ.App., 119 S.W.2d 578, error 
dismissed. 

Utah.—^Walkenhorst v. Kesler, 67 P. 
2d 654, 92 Utah 312. 

"Va.—^Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555—^Reed v. Church, 8 S. 
E.2d 285, 175 Va. 284—Ropp v. 
Stevens, 154 S.E. 553, 155 Va. 304 
—Henley v. Mason, 153 S.E. 653, 
154 Va. 381. 

Wash.—^Fritz v. Horsfall, 163 P.2d 
148, 24 Wash. 2d 14—Crouch v. 

Wyckoff, 107 P.2d 339, 6 Wash.2d 
273—Barker v. Weeks, 47 P.2d 1, 
182 Wash. 384. 

Wyo.—Smith v. Beard, 110 P.2d 260, 
56 Wyo. 375. 

48 C.J. p 1120 notes 2, 4. 

Liability for failure to cure see in¬ 
fra § 48 a. 

Validity of contract which guaran¬ 
tees cure or good result see supra 
§ 37. 

.Dentist 

Ala.—McTyeire v. McGaughy, 130 
So. 784, 222 Ala. 100. 

Ariz.—^Acton v. Morrison, 15$ P.2d 
782, 62 Ariz, 139—^Phillips v. Still¬ 
well, 99 P.2d 104, 53 Ariz. 147. 


Cal.—Walter v. England, 24 P.2d 930, 
133 Cal.App. 676—^Roberts v. Par¬ 
ker, 8 P.2d 90S, 121 Cal.App. 264. 
Ga.—Specht v. Gaines, 16 S.E.2d 507, 
65 Ga.App. 782—Bryan v. Grace, 
11 S.B.2d 241, 63 Ga.App. 373. 

Ind.—Robinson v. Ferguson, 22 N.E. 

2d 901, 107 Ind.App. 107. 

Iowa.—^Whetstine v. Moravec, 291 N. 

W. 425, 228 Iowa 352. 

N.J.—^Zulinsky v. Greenblat, 184 A. 
806, 14 N.J.Misc. 345, affirmed 189 
A. 51, 117 N.J.Law 526. 

N.C.—Smith v. McClung, 161 S.E. 91, 
201 N.C. 648. 

Or.—Hotelling v. Walther, 130 P.2d 
944, 169 Or. 559, 144 A.L.R. 205. 
Va.—^Alexander v. Hill, 6 S.E.2d 661, 
174 Va. 248. 

48 C.J. p 1120 note 4 [c] (1). 
Osteopath 

Me.—Josselyn v. Dearborn, 62 A. 2d 
174. 

98. Iowa.—Gebhardt v. McQuillen, 
297 N.W. 301, 230 Iowa 181. 

N.C.—Buckner v. Wheeldon, 33 S.E. 

2d 480, 225 N.C. 62. 

48 C.J. p 1120 note 4. 

99. N.C.—Smith v. Wharton, 154 S. 
E. 12, 199 N.C. 246. 

1. 'Wyo.—^Jackson v. Hansard, 17 P. 
2d 659, 45 Wyo. 201. 

Painless operation 

Dentists, unless so agreeing, are 
not held to warrant painless opera¬ 
tion.—McTyeire v. McGaughy, 130 
So. 784, 222 Ala. 100. 

2. 'Cal.—^Abos v. Marty n, 88 P.2d 
797, 31 Cal.App.2d 705. 

3. Ky.—^Rose v. Sprague, 59 S.W. 
2d 554, 248 Ky. 635—Powell v. 
Galloway, 16 S.W.2d 489, 229 Ky. 
37. 


Mich,—Dunbar v. Adams, 276 N.W. 
895, 283 Mich. 48. 

N.D.—Halverson v. Zimmerman, 232 
N.W. 754, 60 N.D. 113. 

Or.—^Nation v. Gueffroy, 142 P.2d 
688, 172 Or. 673, rehearing denied 
144 P.2d 296, 172 Or. 673. 

Tenn.—Merry man v. Bunch, 145 S. 

W.2d 559, 24 Tenn.App. 408. 

Va.—Ropp V. Stevens, 154 S.E. 553, 
155 Va. 304. 

48 C.J. p 1121 note 20. 

Degree of skill and care required see 
supra §§ 41-47. 

Unskillfulness or negligence 

Cal.—Langford v. Kosterlitz, 290 P. 

80, 107 Cal.App. 175. 

Ohio,—Willett v. Rowekamp, 16 N.E. 
2d 457, 134 Ohio St. 285. 

4- Mont.—Loudon v. Scott, 194 P. 
488, 58 Mont. 645. 12 A.L.R. 1487. 

N.D.—Halverson v. Zimmerman, 232 
N.W. 754, 60 N.D. 113. 

Accident during treatment 

Physician’s liability for injuries 
patient received when, after physi¬ 
cian placed patient, who had re¬ 
marked that he thought he was go¬ 
ing to faint, on stool three or four 
feet from sterilizer containing boil¬ 
ing water, patient lost conscious¬ 
ness, fell forward, upset sterilizer, 
and was scalded, was held determin¬ 
able by law governing malpractice, 
rather than by law governing duty to 
business invitee.—Saltzer v. Reck- 
ord, 179 A. 449, 319 Pa. 208. 

5- Tex.—^Hamilton v. Harris, Civ. 
App., 223 S.W. 533. 

48 C.J- p 1121 note 22. 

6. U.S.—^Yoshizawa v. Hewitt, C.C. 
AHawaii, 62 P.2d 411, 79 A.L.R. 
317. 

1 Ala.—Corpus Juris cited in Jackson 
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injuries to the patient."^ Failure to exercise the I the physician that should not have been done, or 
required care may be predicated on things done by | his negligent failure to do or cause to be done some- 


V. Burton, 147 So. 414, 416, 226 
Ala. 483. 

Ariz.—Boyce v. Brown, 77 P.2d 455, 
51 Ariz. 416. 

Cal.—Ales v. Ryan, 64 P.2d 409, 8 
Cal.2d 82—Pierce v. Paterson, 123 
P.2d 544, 50 Cal.App.2d 486— 

Adams v. Boyce, 99 P.2d 1044, 37 
Gal.App.2d 541, certiorari denied 
61 S.Ct. 137, 311 U.S. 694, 85 L. 
Ed. 449—Sim v. Weeks, 45 P.2d 
350, 7 Cal.App.2d 28. 

Colo.—^Froid v. Knowles, 36 P.2d 
156, 95 Colo. 223—Meek v. City of 
Loveland, 276 P. 30, 85 Colo. 346. 
Fla.—Corpus Juris cited in Hudson 
V. Weiland, 8 So.2d 37, 43, 150 Fla. 
523—Saunders v. Lischkoff, 188 
So, 815, 137 iFla. 826—Corpus Juris 
cited in Foster v. Thornton, 160 
So. 490, 494, 119 Fla. 49. 

Ky.—Merker v. Wood, 210 S.W.2d 
946, 307 Ky. 331—Walden v. Jones, 
158 S.W.2d 609, 289 Ky. 395, 141 
A.L.R. 105—^Van Sant's Adm'r v. 
Overstreet, 86 S.W.2d 1008, 261 

Ky. 58. 

Mo.—Rothschild v. Barck, 26 S.W. 

2d 760, 324 Mo. 1121. 

N.Y.—-Kinsley v. Carravetta, 279 H. 
T.S. 29, 244 App.Div. 213, affirmed 
7 N.E.2d 691, 273 N.T. 659. 
l^’.C.—Grier v. Phillips, 55 S.B.2d 
485, 230 N'.C. 672—Gray v. Wein¬ 
stein, 42 S.E.2d 616, 227 N.C. 463 
—Corpus Juris cited in Love v. 
Zimmerman, 38 S.E.2d 220, 222, 

226 N.C. 389—^Davis v. Wilmer- 
ding*, 24 S.E.2d 337, 222 N.C. 639— 
Lament v. Highsmith Hospital, 
183 S.E. 376, 209 N.C. 839. 

Or.—Corpus Juris cited in Wood v. 
Miller, 76 P.2d 963, 966, 158 Or. 
444. 

Pa.—Moscicki v. Shor, 163 A. 341, 
107 Pa.Super. 192. 

48 C.J. p 1121 note 24. 

Effect of contributory negligence on 
part of patient see infra § 51. 

Statute permitting administration of 
narcotics 

Statute providing that physician 
may administer narcotics under cer¬ 
tain circumstances was not intended 
to exempt physicians personally ad¬ 
ministering narcotics from civil lia¬ 
bility for unnecessary administra¬ 
tion of morphine.—King v. Solomon, 
81 N.E.2d 838, 323 Mass. 326. 

Agreement to treatments deemed ad¬ 
visable by physician 
An agreement signed by a patient 
on entering hospital consenting to 
any and all medical and surgical 
treatments, including operations, 
vaccinations, and immunizations 
against disease, which might be 
deemed advisable by any of the phy¬ 
sicians and surgeons of the hospital, 
does not absolve the operating phy¬ 
sicians of liability for negligence. 


if any, in performing the authorized 
operation.—^Valdez v. Percy, 96 P. 
2d 142, 35 Cal.App.2d 485. 

Physician identified with hospital 
A physician identified with a cen¬ 
tral body like a hospital or a clinic, 
occupies the position of an inde¬ 
pendent contractor following a sepa¬ 
rate calling, and liable for his own 
wrongs to the patient whom he un¬ 
dertakes to serve.—Slocum v. Corsi, 
78 N.Y.S.2d 162, 273 App.Div. 353. 
Bentist 

(1) In general. 

Del.—^Mitchell v. Atkins, 178 A. 693, 
6 W.W.Harr. 451. 

La.—Freche v. Mary, App., 16 So.2d 
213—Picheloup v. Gibbons, 120 So. 
604, 9 La.App. 380. 

Mass.—^Vigneault v. Dr. Hewson 
Dental Co., 15 N.E.2d 185, 300 
Mass. 223, 129 A.L.R. 95. 

N.J.—Zulinsky v. Greenblat, 184 A. 
806, 14 N.J.Misc. 345, affirmed 189 
A. 51, 117 N.J.Law 526. 

Or.—^Darling v. Semler, 27 P.2d 886, 
145 Or. 259. 

Tex.—Devereaux v. Smith, Civ.App., 
213 S.W. 2d 170, refused no reversi¬ 
ble error. 

48 C.J. p 1121 note 24 [b] (1). 

(2) Where dentist in extraction of 
an impacted wisdom tooth knew or 
by reasonable diligence should have 
known that instruments used by him 
had broken off during the operation, 
failure to recognize that such had 
happened was malpractice.—^Morri¬ 
son V. Acton, 198 P.2d 590, 68 Ariz. 
27. 

Chiropractor 

Utah.—Walkenhorst v, Kesler, 67 P. 
2d 654, 92 Utah 312. 

Osteopath 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

Particular acts or omissions held to 
impose liability 

(1> Failure of physician to treat 
infant's eyes with silver nitrate 
solution at birth as required by 
state health regulation.—^Jordan v. 
Skinner, 60 P.2d 697, 187 Wash. 617 
—48 C.J. p 1121 note 24 [Z]. 

(2) Violation of statute relating 
to report of inflamed eyes of the 
newborn.—^Dietsch v. Mayberry, 47 
N.E.2d 404, 70 Ohio App. 527. 

(3) Negligence in care of newborn 
child by physician called for obste¬ 
trical services.—Oriss v. Angelus 
Hospital Ass'n of Los Angeles, 56 
P.2d 1274, 12 Cal.App.2d 412. 

(4) Using defective needle with¬ 
out examination.—Tennant v. Bar¬ 
ton, 2 P.2d 735, 164 Wash. 279. 

(5) Negligence in administering 
anaesthetic. 

Mass.—^Vigneault v. Dr. Hewson 
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Dental Co., 15 N.E.2d 185, 300 

Mass. 223, 129 A.L.R. 95. 

Minn.—Harris v. Wood, 8 N.W.2d 
818, 214 Minn, 492. 

N.Y.—Wolfe V. Feldman, 286 N.Y.S. 
118, 158 Misc. 656. 

(6) Hospital nurse neglecting to 
read label on bottle and negligently 
supplying surgeon with formalin in¬ 
stead of novocain requested for op¬ 
eration.—^Hallinan v. Prindle, 62 P. 
2d 1075, 17 Cal.App.2d 656. 

(7) A surgeon’s use of nonsterile 
or unclean instruments in perform¬ 
ing operation.—Clemens v. Smith, 
134 P.2d 424, 170 Or. 400. 

(8) Masseur taking hold of pa¬ 
tron's arm for purpose of massaging 
it and moving of patron’s hand with 
fingers extending toward eye in such 
manner that thumb entered eye.— 
Brebner v. Sidney Hill Health Sys¬ 
tem, 257 N.W. 745, 269 Mich. 541. 

(9) Failure of surgeon in treat¬ 
ment of broken leg to use some 
method of fixation to prevent distor¬ 
tion.—Prather v. Downs, 2 P.2d 709, 
164 Wash. 427. 

(10) Negligent failure to exercise 
care and skill to ascertain probable 
effects of drugs prescribed and ob¬ 
serve precautions, if any are indi¬ 
cated.—^Reed v. Church, 8 >S.B.2d 285, 
175 Va. 284. 

(11) Making injection with notice 
that harm to plaintiff would be like¬ 
ly to follow the injection.—^Hender¬ 
son V. National Drug Co., 23 A. 2d 
743, 343 Pa. 601. 

(12) Veterinary continuing vacci¬ 
nation of cattle under procedure he 
had adopted after he saw that cat¬ 
tle, frightened by needle, were pil¬ 
ing up and trampling each other.— 
Breece v. Ragan, 138 S.W.2d 758, 234 
Mo.App. 1093. 

(13) Other acts or omissions see 
48 C.J. p 1121 note 24 [o]. 

7. U.S.—^Yoshizawa v. Hewitt, C.C. 
A.Hawaii, 52 P.2d 411, 79 A.L.R. 
317. 

N.H.—Mehigan v. Sheehan, 61 A. 2d 
632, 94 N.H. 274. 

N.Y.—^Kinsley v. Carravetta, 279 N. 
Y.S. 29, 244 App.Div. 213, affirmed 
7 N.E.2d 691, 273 N.Y. 559. 

N.C.—Grier v. Phillips, 55 S.E.2d 
485, 230 N.C. 672—Gray v. Wein¬ 
stein, 42 S.E.2d 616, 227 N.C. 463 
—^Davis V. Wilmerding, 24 S.E.2d 
337, 222 N.C. 639. 

Okl.—Stagner v. Piles, 78 P.2d 418, 
182 Okl. 475. 

Pa.—^Moscicki v. Shor, 163 A, 841, 
107 Pa.Super. 192. 

48 C.J. p 1123 note 27. 

Osteopath. 

Me-—Josselyn v. Dearborn, 62 A.2d 
174. 
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thing that should have been done in the particular 
instance.S It is not essential to the physician’s lia¬ 
bility that the precise manner of the injury should 
have been foreseen; it is sufficient that injury 
was reasonably to be apprehended as a result of the 
negligent conduct. ^ 

In order to afford a basis for an action for mal¬ 
practice, under these rules, the want of skill or 
care must be the proximate cause of the injury or 
death of the patient.^O The fact that there may 
have been another contributing cause of the pa¬ 
tient’s death or injury does not absolve the physi¬ 


cian whose negligence was the proximate cause 
and bad practice or negligence on the part of a phy¬ 
sician cannot he justified by his reliance on the 
diagnosis^^ or advice^^ of another physician. A 
mere want of due care or skill on the part of the 
physician or surgeon, not resulting in injury, gives 
no right to recover^^ even nominal damages 
and his ignorance is immaterial if the practice em¬ 
ployed is correct.^® 

A physician or surgeon is not liable for injurious 
consequences to his patient if he exercises the re¬ 
quired degree of skill and care.i^ So a physician or 


8. Ind.—Longfellow v. Vernon, 105 
N.E. 178, 57 Ind.App. 611. 

^‘Physician's negligence” defined see 
supra § 40. 

9. Ind.—Seaton v. U. S. Rubber Co., 
61 N.E.2d 177, 223 Ind. 404. 

Mass.—Marangian v. Apelian, 190 !N. 
E. 729, 286 Mass. 429. 

10. Cal.—Contreras v. Gummig, 129 
P.2d 945, 54 Cal.App.2d 421—Jen¬ 
sen V. Findley, 62 P.2d 430, 17 Cal. 
App.2d 536. 

Ky.—Williams v. Tarter, 151 S.W. 

2d 783, 286 Ky. 717. 

Mich.—Dunbar v. Adams, 276 N.W. 
895, 283 Mich. 48. 

Minn.—^Nelson v. Nicollet Clinic, 276 
N.W. 801, 201 Minn. 505. 

N.H.—Michael v. Roberts, 23 A.2d 
361, 91 N.H. 499. 

N.D.—^Halverson v. Zimmerman, 232 
N.W. 754, 60 N.D. 113. 

Or.—^Nation v. Gueffroy, 142 P.2d 
688, 172 Or. 673, rehearing denied 
144 P.2d 296, 172 Or. 673. 

48 C.J. p 1123 note 30. 

The omission of an accepted meth¬ 
od of treating an ailment by a phy¬ 
sician does not constitute actionable 
negligence unless it substantially 
contributes to the patient's injury. 
—Bickford v. Lawson, 81 P.2d 216, 
27 Cal.App.2d 416. 

Chiropractor 

Mass.—Deward /. Whitney, 9 N.E. 

2d 369, 298 Mass. 41. 

Bentist 

Pa,—McCartney v. Hyman, 4 A.2d 
681, 134 Pa.Super. 524—McCoy v. 
Hall, Com.Pl., 92 Pittsb.Leg.J. 143. 
Wis.—Matuschka v. Murphy, 180 N. 
W. 821, 173 Wis. 484. 

11. Cal.—Burford v. Baker. 12?’^. 
2d 941, 53 Cal.App.2d 301. 

Mass.—^Vigneault v. Dr. Hewson 
Dental Co., 15 N.E.2d 185, SCO 
Mass. 223, 129 A.L.R. 96—Coddaire 
V. Sibley, 169 N.E. 797, 270 Mass. 
41. 

Tenn,—^Beech v. Hunter, 14 Tenn. 
App, 188. 

48 C.J. p 1123 note 31. 

Liability for negligence or malprac¬ 
tice of others see infra § 54. 
Aggravation of original injury 
Where the physician's negligence 


or lack of skill aggravates an orig¬ 
inal injury, the impossibility of de¬ 
termining what part of the aggra¬ 
vated injury was due to the original 
injury does not preclude recovery 
from the physician.—Stagner v. 
Files, 78 P.2d 418, 182 Okl. 475. 
liability of tort-feasor 
Principle that liability of tort¬ 
feasor is founded on proximate 
cause, "Which is not necessarily the 
sole cause, is applicable to actions 
for malpractice.—Dellapenna v. Ir¬ 
win, 196 N.E. 839, 291 Mass. 221. 

12. Ala.—Thaggard v. Vafes, 119 
So. 647, 218 Ala. 609. 

Mo.—Baird v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 

Duty to make correct diagnosis see 
infra subdivision d of this section. 

13. Wis.—^Kuehnemann v. Boyd, 214 
N.W. 326, 215 N.W. 455, 193 Wis. 
588. 

14. Okl.—^McBride v. Roy, 58 P.2d 
886, 177 Okl. 233. 

48 C.J. p 1124 note 34. 

15. U.S.—^Ewing v. Goode, C.C. 
Ohio, 78 F. 442. 

Ohio.—Craig v. Chambers, 17 Ohio 
St. 253. 

16. Wis.—Kuehnemann v. Boyd, 214 
N.W. 326. 215 N.W. 455, 193 Wis. 
588. 

48 C.J. p 1124 note 36. 

Wrong diagnosis not followed by 
improper treatment see infra sub¬ 
division d of this section. 

17. Cal.—^Lashley v. Koerber, 156 

P.2d 441, 26 Cal.2d 83—Sim v. 

Weeks, 45 P.2d 350, 7 Cal.App.2d 
28. 

Colo.—^Brown v. Hughes, 30 P.2d 
259, 94 Colo. 295. 

Conn.—Sheridan v. Quarrier, 16 A. 

2d 479, 127 Conn. 279. 

Fla.—^Hill V, Boughton, 1 tSo.2d 610, 
146 Fla. 512, 134 A.L.R. 678. 

Ky.—^Rawleigh v. Donoho, 38 S.W. 

2d 227, 238 Ky. 480. 

Me.—^Emery v. Fisher, 148 A. 677, 
128 Me. 453. 

Mass.—^Deward v. Whitney, 9 N.E. 

2d 369, 298 Mass. 41. 

N.T.—^Keating v. Perkins, 293 N.Y.S. 
197, 250 App.Div. 9. 
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N.C.—Connor v. Hayworth, 175 S.E. 
140, 206 N.C. 721. 

Pa.—McCartney v. Hyman, 4 A.2d 
581, 134 Pa.Super. 524. 

Wash.—^Peddicord v. Lieser, 105 P. 
2d 5, 5 Wash.2d 190—Hoover v, 
Goss, 97 P.2d 689, 2 Wash.2d 237. 
48 C.J. p 1123 note 26. 

Transportation of patient to X-ray 
doctor 

It is not part of a physician’s 
ordinary duty to transport the pa¬ 
tient to an X-ray doctor, and if he 
withdraws from his undertaking to 
do so after giving reasonable notice 
of withdrawal he is not liable.— 
Shannon v. Ramsey, 193 N.E. 235, 
288 Mass. 543. 

XTse of drugs prepared by hospital 
An operating surgeon is not re¬ 
sponsible for misuse of drugs pre¬ 
pared by hospital in which he oper¬ 
ates unless ordinarily prudent use 
of his faculties would prevent injury 
to a patient on whom he operates.— 
Abercrombie v. Roof, 28 N.E.2d 772, 
64 Ohio App. 365. 

Acts or omissions held not negli¬ 
gence or malpractice 

(1) Failure of physician attend¬ 
ing in childbirth to discover and re¬ 
move unexpelled part of placenta. 
Iowa.—McDaniels v. Moth, 230 N.W. 

311, 210 Iowa 102. 

Me.—Blaisdell v. Pratt, 149 A. 156, 
129 Me. 476. 

(2) Proceeding with tonsil opera¬ 
tion after tip came off mouth gag 
and entered plaintiff's bronchus 
when plaintiff became cyanotic.— 
Emery v. Fisher, 148 A. 677, 128 Me. 
453. 

(3) Undertaking to extract tooth 
that was entirely imbedded in jaw 
bone.—Tannenbaum v. Klein, 299 N. 
Y.S. 119, 262 App.Div. 796. 

(4) Failure to make exterior ex¬ 
aminations of fluoroscope table to 
protect patient from injury.—John¬ 
ston V, Black Co., 91 P.2d 921, 33 
Cal.App.2d 363. 

(5) Failure of nurse, engaged by 
patient, to examine equipment, fur¬ 
nished by hospital for care of pa¬ 
tient, for latent defects.—^Ratliffe 
V. Wesley Hospital and Nurses' 
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surgeon is not liable as negligent because of the 
mere fact of a want of success or a poor result 
from his treatment's unless it is shown to be due 
to a want of due skill or. care, or of both, on his 
part;^s b^t an unusual injurious result so out 
of the ordinary if the proper skill and care has 
been used may be sufficient to show negligence in 
the absence of an explanation.^^ Negligence is not 
shown by the mere fact that the patient was 
burned by an X-ray treatment,^! that a tooth was 
broken or crushed in extraction,that the patient's 


jaw was fractured during a tooth extraction,23 that 
a surgical instrument broke while being used by the 
physician,24 that infection developed following a 
surgical operation or other treatment,25 that the 
physician predicted recovery sooner than it took 
place,26 or by the’ mere fact that the patient suf¬ 
fered pain after the treatment or operation.27 

The fact that a nurse is acting under the direction 
of a physician does not relieve her from liability 
for her own negligence.28 


Training School, 10 P.2d 859, 135 
Kan. 306. 

(6) Failure to use some particular 
type of instrument in performing an 
operation will not support an infer¬ 
ence of negligence where the instru¬ 
ments used in the operation are 
shown to have been of an approved 
type for use in performing the par¬ 
ticular operation, and the fact that 
there were certain other instruments 
recognized by the medical and surgi¬ 
cal profession which were not used 
by defendant is immaterial.—Cal¬ 
houn V. Fraser, 126 S.W.2d 381, 23 
Tenn.App. 64. 

(7) Failure to have mental pa¬ 
tient in hospital guarded at a time 
when failure amounted to nothing, 
would not be actionable negligence 
if the patient was guarded at a 
crucial time, and would not be neg¬ 
ligence as to doctor under whose di¬ 
rection patient was placed in hos¬ 
pital, if a guard was assigned for 
duty by hospital and neglected duty 
so as to permit patient to jump or 
fall to her death from window of 
her room.—Tisinger v. Woolley, 60 
S.E.2d 122, 78 Ga.App. IS. 

(8) Other acts or omissions. 

Ala.—^Dabney v. Briggs, 121 So. 394, 
219 Ala. 127. 

Cal.—Jensen v. Findley, €2 P.2d 430, 
17 Cal.App.2d 536. 

Wis.—Lindlofe v. Boss, 243 N.W. 403, 
208 Wis. 482. 

48 C.J. p 1123 note 26 [g]. 

18. Cal.—^Ales V. Ryan, 64 P.2d 409, 
8 CalM 82. 

Conn.—Green v. Stone, 176 A. 123, 
119 Conn. 300—Britton v. Harts¬ 
horn, 156 A. 48, 113 Conn. 484. 

Fla.—^Hill V. Boughton, 1 ‘So.2d 610, 
146 Fla. 612, 134 A.L.R. 678. 

Ga.—^Howell v. Jackson, 16 S.E.2d 
45, 65 Ga.App. 422. 

Ind.—^Adkins v. Ropp, 14 N.E.2d 727, 
105 Ind.App. 331. 

Iowa.—Gebhardt v. McQuillen, 297 
N.W. 301, 230 Iowa 181—Kirchner 
V. Dorsey & Dorsey, 284 N.W. 171, 
226 Iowa 283. 

Ky.—Rose V. Sprague, 59 S.W.2d 554, 
248 Ky. 635. 

N.J.—^Toung V. Stevens, 39 A.2d 115, 
132 N.J.Law 124. 


N.Y.—Simon v. Freidrich, 296 N.T.S. 
367, 163 Misc. 112. 

N.C.—Buckner v. Wheeldon, 33 S.E. 

2d 480, 225 N.C. 62. 

Okl.—Hembree v. Von Keller, 119 
P.2d 74. 189 Okl. 439—Muckleroy 
V. McHenry, 16 P.2d 123, 160 Okl. 
139—Duke Sanitarium v. Hearn, 
13 P.2d 183, 159 Okl. 1. 

Tenn.—^McPeak v. Vanderbilt Uni¬ 
versity Hospital, 229 S.W.2d 150 
—Merryman v. Bunch, 145 S.W.2d 
559, 24 Tenn.App. 408. 

Tex.—Bowles v. Bourdon, 219 S.W.2d 
779. 

Utah.—^Walkenhorst v. Kesler, 67 P. 

2d 654, 92 Utah 312. 

Vt.—Pepin V. Averill, 32 A.2d 665, 
113 Vt. 212—Domina v. Pratt, 13 
A.2d 198, 111 Vt. 166, followed in 
13 A.2d 204, 111 Vt. 178. 

Wash.—^Crouch v. Wyckoff, 107 P. 
2d 339, 6 Wash.2d 273—Sinclair v. 
Haven, 89 P.2d 820, 198 Wash. 651 
—Gruginski v. Lane, 30 P.2d 970, 
177 Wash. 121—Brant v. Sweet 
Clinic, 8 P.2d 972, 167 Wash. 166. 
W.Va.—Maxwell v. Howell, 174 S.E. 

553, 114 W.Va. 771. 

48 C.J. P 1124 note 37. 

Insurance of cure or benefit see su¬ 
pra § 47. 

Dentist 

Md.—Pink v. Steele, 171 A. 49, 166 
Md. 354. 

Pa.—McCartney v. Hyman, 4 A. 2d 
581, 134 Pa.Super. 524. 

Eye specialist 

Cal.—Jensen v. Findley, 62 P.2d 430, 
17 Cal.App.2d 536. 

19, N.J.—Young V. Stevens, 39 A.2d 
115, 132 N.J.Law 124. 

N.C.—Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62. 

Okl.—^Hembree v. Von Keller, 119 P. 
2d 74, 189 Okl. 439—Muckleroy v. 
McHenry, 16 P.2d 123, 160 Okl. 
139. 

Wash.—Gross v. Partlow, 68 P.2d 
1034, 190 Wash. 489. 

48 C.J. P 1124 note 38. 

20, Mo.—State ex rel. American 
School of Osteopathy v. Daues, 18 
S.W.2d 487, 322 Mo. 991. 

21, Pa.—Kelly v. Yount, 12 A. 2d 
579, 338 Pa. 190. 

Consideration with time of exposure 
The fact that burns occurred from 
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X-ray or diathermy treatments may 
be considered with the time of ex¬ 
posure in determining whether the 
practitioner was negligent. 

Or.—King V. Ditto, 19 P.2d 1100, 142 
Or. 207. 

S.D.—^Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 529. 

22. Or.—Hotelling v. Walther, 130 
P.2d 944, 169 Or. 559, 144 A.L.R. 
205. 

23. Mich.—Dunbar v. Adams, 276 
N.W. 895, 283 Mich. 48. 

Tenn.—Ogle v. Noe, 6 Tenn.App. 485. 

24. Wash.—Tennant v. Barton, 2 P. 
2d 735, 164 Wash. 279. 

KTeedle 

Mere breaking of novocain needle 
inserted by dentist in patient’s jaw 
is not evidence of negligence.—Ern- 
en v. Crofwell, 172 N.E. 73, 272 Mass. 
172, 69 A.L.R. 1140. 

25. Ky.—Steinmetz v. Humphrey, 
160 S.W.2d 6. 289 Ky. 709—Stacy 
V. Williams, 69 S.W.2d 697, 253 Ky. 
353. 

Mass.—Tallon v. Spellman, 19 N.E.2d 
I 33, 302 Mass. 179. 

Tex.—Kootsey v. Lewis, Civ.App., 

! 126 S.W.2d 512—Kaster v. Wood- 

son, Civ.App., 123 S.W.2d 981, error 
refused. 

48 C.J. p 1124 note 37 [d]. 

Infection after tooth extraction 
If, notwithstanding dentist’s exer¬ 
cise of ordinary precaution, infection 
results from cause independent of 
extracting tooth, he cannot be held 
liable for negligence in performing 
operation.—^Barham v. Widing, 291 
P. 173, 210 Cal. 206. 

26. Wis.—Landoski v. Mueller, 214 
N.W. 329, 193 Wis. 570. 

27. Mass.—Borysewicz v. Dineen, 19 
N.E.2d 540, 302 Mass. 461. 

N.C.—Connor v. Hayworth, 175 S.E. 

140, 206 N.C. 721. 

48 C.J. p 1121 note 24 [h]. 

Illness following removal of tonsils 
Removal of tonsils resulting in ill¬ 
ness cannot make surgeon liable for 
malpractice unless negligence con¬ 
tributed to condition.—Coots v. 
Lauffer, 99 Pa.Super. 214. 

28. Or.—Wood V. Miller, 76 P.2d 
963, 168 Or. 444. 
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Tyeahnent at a particular place cannot be re¬ 
quired of the physician by the patient unless the 
former’s reason for refusing is purely capricious ;29 
and a physician whose custom is to treat patients 
only at his office is not negligent in refusing to at¬ 
tend a patient at the latter’s home.^O 

b. Refusal to Take Case 

A physician is not bound to render professional serv¬ 
ices to everyone who applies, and he is not liable for ar¬ 
bitrarily refusing to respond to a call or render treatment. 

A physician is not bound to render professional 
services to everyone who applies,and may re¬ 
fuse to respond to the call of a patient unable to 
compensate him;32 and he is therefore not liable 
for arbitrarily refusing to respond to a call or ren¬ 
der treatment,even though he is the only physi¬ 
cian available.24 

c. Following Established Practice 

Where a physician or surgeon fails to follow an ap¬ 
proved method of treatment he may be guilty of negli¬ 
gence or malpractice, but he may properly adopt one of 
two or more accepted and recognized methods of treat¬ 


§ 48 

ment even though the method adopted is not the one 
most generally used. 

If a physician or surgeon follows the established 
and approved practice, and no gross error is shown, 
he is not liable for injuries caused by the treat¬ 
ment,*25 if he fails to follow an approved mode 
of treatment,26 and sees fit to experiment with some 
other mode,27 he may be guilty of negligence or 
malpractice rendering him liable for the resulting 
injury to the patient. Where there is only one 
approved method of treatment, adoption of any 
other method may render the physician or surgeon 
liable,2 8 however high his former reputation.29 
The adoption of one of two or more accepted and 
recognized methods of treatment, rather than an¬ 
other, is not negligence or evidence of negligence, 
even though there is a more modern method than 
the one employed,or a modern method is em¬ 
ployed to the exclusion of one previously adopted 
as standard,^2 since a physician or surgeon is 
not required to choose at his peril between recog¬ 
nized methods.^2 Sq, where competent medical 
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Liability of nurse for negligence of 
physician see infra § 54. 

29- Ala.—^Dabney v. Briggs, 121 So, 
394, 219 Ala. 127. 

30- Idaho.—Corpus Juris cited in 
Nash V. Meyer, 31 P.2d 273, 281, 
64 Idaho 283. 

48 CJ. P 1124 note 41. 

31- Ga.—Butters worth v. Swint, 186 
S.E. 770, 53 Ga.App. 602. 

N.C.—Childers v. Frye, 158 S.E. 744. 

201 N.C. 42. 

48 C.J. p 1124 note 42. 

32. N.T.—Becker v. Janinski, 15 N. 
Y.S. 675, 27 Abb.N.Cas. 45. 

33- Ind.—Hurley v. Eddingfield, 59 
N.E. 1058, 166 Ind. 416, 83 Am.S.R. 
198, 53 L.R.A. 135. 

liiability of superiatendent of hospi¬ 
tal to employee 

Fact that physician who failed to 
render medical attention to employee 
of hospital after being advised of 
her condition was superintendent 
thereof was held not automatically 
to make employee his patient so as 
to render him liable for malpractice 
in not giving employee proper treat¬ 
ment.—Butters worth v, Swint, 186 S. 
E. 770, 63 Ga.App. 602. 

34- Ind.—Hurley v. Eddingfield, 59 
N.E. 1058, 156 Ind. 416, 83 Am.S.R. 
198, 53 L.R.A, 135. 

35- Cal.—Jensen v. Findley, 62 P.2d 
430, 17 Cal.App.2d 536. 

Mo.—^Mann v. Grim-Smith Hospital 
and Clinic, 147 S.W.2d 606, 347 Mo. 
348. 

48 C.J. p 1124 note 46. 

Requirement of skill and care in fol¬ 


lowing recognized or professed 
school, system, or treatment see 
supra § 44. 

Medical practice in community 
A physician or surgeon cannot be 
held liable as for malpractice unless 
he has done something in treatment 
of patient which recognized standard 
of good medical practice in commu¬ 
nity forbids or has neglected to do 
something that standard requires. 
Ariz,—Boyce v. Brown, 77 P.2d 455, 
51 Ariz. 416. 

Ohio.—^Forthofer v. Arnold, 21 N.E. 

2d 869, 60 Ohio App. 436. 

Pa.—Moscicki v. Shor, 163 A. 341, 
107 Pa.Super. 192. 

Wash.—Yeager v. Dunnavan, 174 P. 
2d 755, 26 Wash.2d 559—Fritz v. 
Horsfall, 163 P.2d 148, 24 Wash.2d 
14. 

Bash or esperimental method 

In order to be liable for malprac¬ 
tice, physician must have entirely 
abandoned all knowledge acquired in 
fields of exploration and adopted 
some rash or experimental method.— 
Gleason v. McKeehan, 66 P.2d 808, 
100 Colo. 194—Brown v. Hughes, 30 
P.2d 259. 94 Colo. 295. 

Dentist 

Ga.—Bryan v. Grace, 11 S.E.2d 241, 
63 Ga.App. 373. 

36, U.S.—McHugh v. Audet, D.C.Pa., 
72 F.Supp. 394. 

48C.J. p 1125 note 51. 

G-ood intentions 

A departure from approved meth¬ 
ods in general use, if resulting in 
injury to patient, will render the 
physician or surgeon liable, however 
good his intentions were.-s^Stome v. 
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Goodman, 271 N.Y.S. 500, 241 App. 
Div. 290. 

37. Ind.—^Board of Medical Regis¬ 
tration and Examination of Ind. v. 
Kaadt, 76 N.E.2d 669, 225 Ind. 625. 

48 C.J. P 1125 note 53. 

38. U.S.—McHugh v. Audet, B.C. 
Pa., 72 F.Supp. 394. 

48 C.J. p 1125 note 51. 

Osteopath 

He.—Josselyn v. Dearborn, 62 A. 2d 
174. 

39. Me.—Josselyn v. Dearborn, su¬ 
pra. 

40. U.S.—McHugh V. Audet, D.C. 
Pa., 72 F.Supp. 394. 

Ala.—Corpus Juris cited in Jackson 
v. Burton, 147 So. 414, 416, 226 Ala. 
483. 

Cal.—^Lawless v. Calaway, 147 P.2d 
604, 24 'Cal.2d 81—Jensen v. Find¬ 
ley, 62 P.2d 430, 17 Cal.App.2d 536. 
Neb.—McGuire v. Rix, 225 N.W. 120, 
118 Neb. 434. 

Wash.—^Peddicord v. Lieser, 105 P, 
2d 5. 5 Wash.2d 190. 

W.Va.—Maxwell v. Howell, 174 S.E. 
553, 114 W.Va. 771. 

Wis.—^Holton v. Burton, 222 N-W- 
225, 197 Wis. 405. 

48 C.J. p 1125 note 47. 

Dentist 

Ga.—Bryan v. Grace, 11 S.E.2d 241, 
63 Ga.App. 373. 

41- Wash.—^Dahl v. Wagner, 151 P. 
1079, 87 Wash. 492. 

42. U.S.—^McHugh v. Audet, D.C. 

I Pa., 72 F.Supp. 394. 

Wash.—^Dahl v. Wagner, 151 P. 1079, 
87 Wash, 492. 

43. W.Va.—^Browning v. HofCman, 
103 S.E. 484. 86 W.Va. 468. 
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authority is divided, a physician or surgeon will 
not be held liable for negligence or malpractice if, 
in the exercise of his judgment, he followed a 
method of treatment advocated or approved by a 
considerable number of the members of his pro- 
fession^^ in good standing in his community, 
even though the method of treatment is not the most 
generally used.^s If the character of the injury 
or disease is such that the patient cannot endure 
the most approved method of treatment in such 
cases, then a failure to resort to such treatment 
does not show a want of skill or negligence.^^ 
When the treatment adopted is not in accordance 
with established practice, but is positively injurious, 
the case has been said to be not one of negligence, 
but of want of skill.'^^ 


d* Wrong Diagnosis 

A physician op surgeon is liable for a failure, due to 
a want of the requisite skill or care, to diagnose correctly 
the nature of the ailment, with resulting injury or detri¬ 
ment to the patient, but he is not liable for a mistake in 
diagnosis if he uses the proper degree of skill and care* 

A patient is entitled to an ordinarily careful and 
thorough examination, such as the circumstances, 
the condition of the patient, and the physician’s 
opportunities for examination will permit.^* The 
physician or surgeon is required to use reasonable 
skill and care in determining through diagnosis the 
condition of the patient and the nature of his ail¬ 
ment,so and is liable for a failure, due to a want of 
the requisite skill or care, to diagnose correctly the 
nature of the ailment, with resulting injury or det¬ 
riment to the patient,®! even though he has acted 


Wis.—^De Bruine v. Voskuil, 169 N. 

W. 288, 168 Wis. 104. 

Error of judgment in selecting meth¬ 
od see infra subdivision e of this 
section. 

44. Utah.—Walkenhorst v. Kesler, 
67 P.2d 654, 92 Utah 312. 

45. U.S.—McHugh v. Audet, D.C. 
Pa., 72 F.Supp. 394. 

Pa.—Duckworth v. Bennett, 181 A* 
558, 320 Pa. 47. 

Tenn.—^McPeak v. Vanderbilt Uni¬ 
versity Hospital, App., 229 S.W.2d 
150—Floyd v. Walls, 168 S.W.2d 
602, 26 Tenn.App. 151—Blanken¬ 
ship V. Baptist Memorial Hospi¬ 
tal, 168 S*W.2d 491, 26 Tenn.App. 
131. 

46. U.S.—McHugh v. Audet, D.C. 
Pa., 72 F.Supp. 394. 

Ind.—^Board of Medical Kegistration 
and Examination of Ind. v. Kaadt, 
76 N.E.2d 669, 225 Ind. 625. 
Approval by respectable minority 
Fact that a respectable minority of 
physicians approve of the method 
selected refutes a claim of negli¬ 
gence in the choice of methods of 
treatment.—Gruglnski v. Lane, 30 P. 
2d 970, 177 Wash. 121—48 C.J. P 1125 
note 47 [a]. 

Approved method not employed in 
locality 

Where there is opportunity for 
choice, physician is not negligent in 
using method recognized by other 
physicians of vicinity as good prac¬ 
tice, even though all his local con¬ 
temporaries employ another method. 
—^Rytkonen v. Lojacono, 257 K.W. 
703, 269 Mich. 270. 

Sstraotion of teeth 

General opinion of majority of 
dentists is not test whether extrac¬ 
tion of a large number of teeth at 
one time is bad practice.—^Moscicki 
V. Shor, 163 A. 341, 107 Pa.Super. 
192. 

47. Ill.—^Hallam v. Means, $2 Ill. 
379, 25 Ani.R, 328, 


48. K.Y. —Carpenter v. Blake, 60 
Barb. 488, reversed on other 
grounds 50 N.Y. 696. 

49. Fla.—Corpus Juris quoted in 
Saunders v. LischkofC, 188 So. 815, 
819, 137 Fla. 826. 

Ga.—Pilgrim v. Landham, 11 S.E.2d 
420. 63 Ga.App. 451. 

Iowa.—^Wilson v. Corbin, 41 K.W.2d 
702. 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

Mich.—^Johnson v. Borland, 26 N.W. 
2d 755, 317 Mich. 225—Fortner v. 
Koch, 261 N.W. 762, 272 Mich. 273. 

Neb.—Corpus Juris quoted in In re 
Johnson's Estate, 16 N.W.2d 504, j 
510, 145 Neb. 333. 

Or.—Corpus Juris cited in Moulton 
V. Huckleberry, 46 P.2d 589, 592, 
150 Or. 638. 

Yt.— ^Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

48 C.J. P 1125 note 67. 

50. U.S.—McHugh V. Audet, D.C. 
Pa., 72 F.Supp. 394. 

Cal.—Ries v. Reinard, 117 P.2d 386, 
47 Cal.App.2d 116. 

Fla.—Corpus Juris quoted in Saun¬ 
ders V, Lischkoff, 188 So. 815, 819, 
137 Fla. 826. 

Ga.—Pilgrim v. Landham, 11 S.E.2d 
420, 63 Ga.App. 451. 

Minn.—Johnson v. Colp, 300 N.W. 
791, 211 Minn. 245. 

Neb,—Corpus Juris quoted in In re 
Johnson’s Estate, 16 N.W. 2d 504, 
510, 145 Neb. 333. 

N.J.—^Young V. Stevens, 39 A.2d 115, 
132 N-J.Law 124. 

Or.—Giusti v. C. H. Weston Co., 108 
P.2d 1010, 165 Or. 525—Corpus Ju¬ 
ris cited in Moulton v. Huckleber¬ 
ry. 46 P.2d 589. 592, 150 Or. 538. 

Vt.—Domina v. Pratt, 13 A.2d 198, 
111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

48 C.J. P 1126 note 59. 

Methods used in community or simi¬ 
lar localities 

A physician must use such dili- 
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gence and methods of diagnosis as 
are usually approved and practiced 
by physicians of ordinary learning, 
judgment, and skill in the particular 
community or in similar localities. 
Iowa.—Wilson v. Corbin, 41 N.W.2d 
702. 

Mich.—Johnson v. Borland, 26 N.W. 
2d 755, 317 Mich. 225—Fortner v. 
Koch, 261 N.W. 762, 272 Mich. 273. 
Vt.—Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

Same responsibility as in treatment 
The law imposes on a physician or 
surgeon the same degree of responsi¬ 
bility in making a diagnosis as in 
prescribing and administering treat¬ 
ment.—Lawless v. Calaway, 147 P. 
2d 604, 24 Cal.2d 81. 

’Where operation is necessary, ex¬ 
amination with reference to patient's 
condition in such particulars as 
would affect methods to be employed 
and precautions to be taken is re¬ 
quired by due care rule.—^Williams 
V. Marini, 162 A 796, 105 Vt. 11. 

Optometrist 

Ga.—Kahn v. Shaw, 16 S.E.2d 99, 65 
Ga.App. 663. 

51. U.S.—McHugh V. Audet, D.C. 

Pa., 72 F.Supp. 394. 

Cal.—^Reynolds v. Struble, 18 P.2d 
690, 128 Cal.App. 716. 

Fla,— Corpus Juris quoted in Saun¬ 
ders V. Lischkoff, 188 So. 815, 819, 
137 Fla. 826. 

Mass.—^Levenson v. Ruble, 30 N.E. 

2d 840, 307 Mass. 562. 

Mich.—Johnson v. Borland, 26 N.W. 
2d 755, 317 Mich. 225—Fortner v. 
Koch, 261 N.W. 762, 272 Mich. 273. 
Mo.—^Baird v. National Health Foun¬ 
dation. 144 S.W.2d 850, 235 Mo. 
App. 594. 

j;[eb. —Corpus Juris quoted in In re 
Johnson's Estate, 16 N.W.2d 504, 
610, 145 Neb. 338— Corpus Juris 
cited in Mangiameli v. Ariano, 253 
N.W. 871, 874, 126 Neb. 629. 

Or.—Ginsti v. C. H. Weston Co., 108 
P,2d 1.010, 165 Or. 525—Corpus 
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honestly in his diagnosis.52 So too, it has been 
held that if a physician, by the exercise of rea¬ 
sonable care and skill, ought to discover that an 
ailment is incurable, that it will not yield to usual 
treatment, and that the patient will not be benefited, 
and fails to make such discovery and advise the pa¬ 
tient thereof, he is guilty of negligence.^S The fact 
that information and not medical treatment was 
sought does not excuse negligence in making the 
diagnosis.The belief of the patient as to the 
cause of a physical defect does not relieve the phy¬ 
sician from the duty of discovering the true cause.55 


§ 48 

A physician or surgeon does not guarantee or 
insure the correctness of his diagnosis,56 and he is 
not responsible for a mistake in diagnosis if he 
uses the proper degree of skill and care.57 Whether 
a physician was negligent in making a diagnosis 
must be determined in the light of conditions ex¬ 
isting and facts known at the time thereof, and not 
in the light of knowledge gained through subsequent 
developments.58 It has been held that, unless im¬ 
proper treatment follows, a wrong diagnosis gives 
no right of action ;59 but that it is no defense to 
an action for injuries resulting from an incorrect 


Juris cited in Moulton v. Huckle¬ 
berry, 46 P.2d 589, 592, 150 Or. 
538. 

Tenn.—Beech v. Hunter, 14 Tenn, 
App. 188. 

Vt.—Domina v. Pratt, 13 A.2d 198, 
111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

Va.—Reed v. Church, 8 S.B.2d 285, 
175 Va. 284. 

Wash.—Peddicord v. Lfieser, 105 P.2d 
5. 6 Wash.2d 190. 

48 C.J. P 1126 note 60. 

Malpractice in diag'nosis 

Malpractice may consist in lack 
of skill or care in diagnosis as well 
as in treatment, 

Ga.—Kahn v. Shaw, 16 S.E.2d 99, 65 
Ga.App, 563, 

Iowa.—Wilson v. Corbin, 41 N.W.2d 
702. 

Keb.—Cook v. Moats, 238 N^.W. 529, 
121 Neb. 769, 78 A.Ii.Il. 694. 

Wis.—Treptau v. Behrens Spa, 20 N. 
W.2d 108, 247 Wis. 438—Kuechler 
V. Volgmann, 192 N.W. 1015, 180 
Wis. 238, 31 A.L.R. 826. 

Belief in propriety of operation 
Belief that an operation is proper, 
excusing surgeon from liability for 
injurious consequences of operation 
on patient, must be well-founded be¬ 
lief acquired in exercise of due pro¬ 
fessional care and skill.—In re John¬ 
son's Estate, 16 N.W.2d 504, 145 Neb. 
333 —^johnson v. Winston, 94 N.W. 
607, 68 Neb. 425. 

Osteopath 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

52. Ohio.—^Paulson v. Stocker, 4 N. 
E.2d 609, 53 Ohio App. 229. 

53. Fla.—Corpus Juris quoted in 
Saunders v, LischkolT, 188 So. 815, 
819, 137 Fla. 826. 

Mo.—^liOgan v. Field, 75 Mo.App. 594. 

54. Mass.—^Harriott v. Plimpton, 44 
N.E. 992, 166 Mass. 585. 

55. Okl.—King v. Carney, 204 P. 
270, 85 Okl. 62, 26 A.Ii-B. 1032. 

Defective hearing 

Fact that patient believed disabil¬ 
ity to hear was due to wax in ear 
did not relieve otologist from dis¬ 
covering true cause of defect.—^Bax¬ 
ter V. Snow, 2 P.2d 257, 78 Utah 217. 


56. Fla.—^Hill V. Boughton, 1 So.2d 
610, 146 Fla. 512, 134 A.L.R. 678— 
Corpus Juris quoted in Saunders 

V. Lischkoff, 188 So. 815, 819, 137 
Fla. 826. 

Ind.—Robinson v. Ferguson, 22 N.B. 

2d 901, 107 Ind.App. 107. 

Iowa.—^Wilson v. Corbin, 41 N.W.2d 
702. 

Kan.—^Riggs v. Gouldner, 96 P.2d 
694, 150 Kan. 727. 

N.D.—McDonnell v. Monteith, 231 N. 

W. 854, 59 N.D. 750. 

Or.—Giusti V. C. H. Weston Co., 108 
P.2d 1010, 165 Or. 525— Corpus Ju¬ 
ris cited in Moulton v. Huckleber¬ 
ry, 46 P.2d 589, 592, 150 Or. 538. 

48 C.J. P 1126 note 58. 

57. Ala.—Piper v. Halford, 25 So. 
2d 264, 247 Ala. 530—^Ingram v. 
Harris, 13 So.2d 48, 244 Ala. 246— 
McKinnon v. Polk, 121 So. 539, 219 
Ala. 167—Carraway v. Graham, 
118 So. 807, 218 Ala, 453. 

Cal.—^Adams v. Boyce, 99 P.2d 1044, 
37 Cal.App.2d 541, certiorari de¬ 
nied 61 S.Ot. 137, 311 U.S. 694, 85 
L.Ed. 449—^Walter v. England, 24 
P.2d 930, 133 Cal.App. 676—Beni 
V, Abrons, 19 P.2d 523, 130 Cal. 
App. 206, 

Ga.—Stansfield v- Gardner, 193 S.E, 
375, 56 Ga.App. 634. 

Idaho.— Corpus Juris cited In Nash 
V. Meyer, 31 P.2d 273, 281, 54 Idaho 
283. 

Ind.—Robinson v. Ferguson, 22 N.E. 

2d 901, 107 Ind.App. 107. 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

Okl.—McBride v. Roy, 58 P.2d 886, 
177 Okl. 233. 

Pa.—^Ward v. Garvin, 195 A. 885, 328 
Pa. 395—^Duckworth v. Bennett 
181 A. 558, 320 Pa. 47. 

Tenn.—Quinley v. Cocke* 192 S.W.2d 
992, 183 Tenn. 428. 

Utah.—^Walkenhorst v. Kesler, 67 P. 

2d 654, 92 Utah 312. 

48 C.J. p 1126 note 63. 

Errors of judgment in general see 
infra subdivision e of this section. 

Perfect diagnosis 

A physician and surgeon is not re¬ 
quired to make a perfect diagnosis. 
— Ries V. Reinard, 1X7 P.2d 386, 47 
, Cal.App.2d 116. 


Obscure symptoms 
W'here symptoms of patient are 
obscure, there is no liability on part 
of physician or surgeon for a mis¬ 
take in diagnosis. 

U.S.—^McHugh V. Audet, D.C.Pa., 72 
F.Supp. 394. 

Pa.—Hodgson v. Bigelow, 7 A. 2d 338, 
335 Pa. 497. 

Bare disease 

A general practitioner has been 
held not liable for making a wrong 
diagnosis of a very rare disease, 
which can only be detected by a 
skilled expert.—Wohlert v. Seibert 
23 Pa,Super. 213—48 C.J. p 1126 note 
64. 

Dentists 

Ala.—^McTyeire v. McGaughy, 130 
So. 784, 222 Ala. 100. 

Cal.—Rising v. Veatch, 3 P.2d 1023, 
117 CatApp. 404. 

Optometrist 

Where disease of patient's eyes 
was not such as should have been 
detected by skillful optometrist in 
the performance of the duties per¬ 
taining to his profession, optome¬ 
trist's failure to discover such con¬ 
dition to exist was not such breach 
of a possible duty as would entitle 
patient to recover for alleged negli¬ 
gence of optometrist.—^Hampton v. 
Brackin’s Jewelry & Optical Co., 186 
So. 173, 237 Ala. 212. 

58. Vt.—^Domina v. Pratt, 13 A.2d 
198, 111 Vt. 166, followed in 13 A. 
2d 204, 111 Vt. 178. 

48 C.J. P 1126 note 66. 

Difference in manner of development 
Where other physicians diagnosed 
as a birthmark a discoloration re¬ 
sulting from scleroderma, which dis¬ 
coloration is indistinguishable in 
appearance or by other known tests 
from birthmark and differs only in 
the manner of development, physi¬ 
cian's diagnosis of discolorations re¬ 
sulting from scleroderma as being 
a birthmark did not constitute negli¬ 
gence, so as to authorize recovery by 
patient.—^Hubstch v. Cole, Ohio App., 
31 N.E.2d 736. 

59. Kan.—Corpus Juris cited in 
I Bugg v. Security Ben. Ass'n, 112 
1 P.2d 73, 76, 153 Kan. . 622. 
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diagnosis that the same result would have ensued 
from another disease of the patient, which was in 
its primary stages at the time of the diagnosis.®® 
A physician is not liable for failure to discover 
an injury if an examination to discover such injury 
would have endangered the patient's life.®^ A mere 
omission by a patient's attending physician to use 
ordinary skill in diagnosing his disease before re¬ 
porting it to the board of health as a case of small¬ 
pox has been held not to give a right of action.®^ 
Where the practitioner has actual knowledge of 
the true condition of the patient and fails to ap¬ 
ply the correct treatment he cannot escape liability 
on the ground that he had merely been guilty of 
an erroneous diagnosis. 

A physician who negligently adopts as his own 
the erroneous diagnosis of another physician is 
liable for his negligence if he has an opportunity to 
discover the true facts and fails to do so.®^ A 
surgeon or specialist who is employed by a physician 
to operate on or treat the physician's patient may 
rely on the diagnosis of the physician and he need 


not make an independent diagnosis before oper¬ 
ating or treating in the absence of information or 
conditions putting him on inquiry,®® but where he 
discovers, before performing an operation, condi¬ 
tions apparently contradicting such diagnosis, and 
indicating a different or no operative treatment, he 
is negligent in proceeding without making an addi¬ 
tional proper diagnosis.®® Accordingly, he is not 
negligent if, in the absence of an emergency, he 
refrains from completing the operation until a 
proper diagnosis has been made.®'^ 

X-ray pictures. Failure of a physician to take 
X-ray pictures of a fractured limb or other inter¬ 
nal injury or defect, or to have them taken, before 
he commences treatment may constitute negli¬ 
gence,®® but such failure does not constitute neg¬ 
ligence under all circumstances;®® his duty in 
this respect depends on the circumstances of the 
particular case.'^® Where the failure to take X-ray 
pictures is due to a mere error of judgment there 
is no liability.’^^ Failure to take more than one 
X-ray picture is not actionable if the physician has 


3Sreb.—Williams v. Elias, 1 N.W.2d 
121, 140 Neb. 656. 

Tex-—Corpus Juris quoted in Taylor | 
V. Shufiield, Civ.App., 52 S.W.2d 
788, 793, reversed on other grounds 
Shufiield v. Taylor, 83 S.W.2d 955, 
125 Tex. 601. 

Wash.—Peddicord v. Lieser, 105 P.2d 
5, 5 Wash.2d 190. 

48 C.J. P 1127 note 67. 

Proper treatment after wrong diag¬ 
nosis 

If physician or surgeon negligent¬ 
ly makes incorrect diagnosis but 
renders treatment which is proper 
and skillful for patient’s actual con¬ 
dition as revealed by proper diagno¬ 
sis and it does not appear that prop¬ 
er care would have required different 
method of treatment if correct diag¬ 
nosis had been made in beginning, 
physician is not liable for malprac¬ 
tice.^—McBride v. Roy, 58 P.2d 886, 
177 Okl. 233. 

Treatment by another 

Where physician allegedly made 
an erroneous diagnosis that growth 
in patient's breast was a cancer, but 
physician undertook no treatment of 
the patient, and patient went to clin¬ 
ic and had her breast removed, and 
it thereafter allegedly appeared that 
growth in breast was not cancerous, 
the physician’s diagnosis was not 
the proximate cause of damages sus¬ 
tained by patient’s husband in use¬ 
lessly furnishing medical and hospi¬ 
tal expenses in belief that growth 
was cancerous, since whatever pa¬ 
tient did after the diagnosis con¬ 
stituted a voluntary act of her own. 

■— ^Bugg V. Security Ben. Ass'n, 112 
P.2d 73, 153 Kan. 522. 


60. Mo.—Gf-rainger v. Still, 85 S.W. 
1114, 187 Mo. 197, 70 B.R.A, 49. 

61. U.S.—^Weintraub v. Rosen, C.C. 
A.I11., 93 F.2d 544. 

Fractured skull 

Where patient sustained fractured 
skull and was unconscious several 
days, physicians could not be held 
for resulting damages, if any, from 
failure to discover and treat frac¬ 
tured hip, if evidence disclosed that 
they could not have safely examined 
and cared for her hip without en¬ 
dangering her life.—^Weintraub v. 
Rosen, supra. 

62. N.Y.—^Brown v. Purdy, 54 N.T. 
Super. 109. 8 N.T.St. 143- 

63. Ill.—Shu tan v. Bloomenthal, 20 
N.E.2d 570, 371 Ill. 244. 

64- Mo.—^Baird v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 

65. Ga.—^Pilgrim v. Landham, 11 S. 
E.2d 420. 63 Ga.App. 451. 

Neb.—In re Johnson's Estate, 16 N. 
W.2d 504, 145 Neb. 333. 

66. Neb.—re Johnson’s Estate, 
supra. 

67. Neb.—^In re Johnson’s Estate, 
supra. 

68 . Cal.—^Agnew v. City of Los An¬ 
geles, APP., 218 P.2d 66. 

48 C.J. P 1125 note 57 [b] (9)-(ll). 
Bentist 

Failure of dentist to take or rec¬ 
ommend that X-ray be taken of 
aching tooth and jaw and to steril¬ 
ize gums before inserting hypoderm¬ 
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ic needle and pulling tooth as stand¬ 
ard of practice of dentistry in the 
location required rendered dentist 
liable for gum infection subsequent¬ 
ly sustained by patient if dentist’s 
failure was proximate cause of in¬ 
fection.—Mastro v. Kennedy, 134 P. 
2d 865, 57 Cal.App.2d 499. 

69. Cal.—^Bickford v. Lawson, 81 P. 
2d 216, 27 Cal,App.2d 416. 

Tenn.—Floyd v. Walls, 168 S.W,2d 
602, 26 Tenn.App. 151. 

48 C.J. p 1125 note 57 [b], [cj. 
Method of touch 

Fact that family physician, in giv¬ 
ing patient a detailed examination, 
both externally and internally, used 
method of touch or direct contact 
instead of X-ray, in seeking to dis¬ 
cover whether patient was pregnant 
or had a tumor, did not establish 
negligence.—Pilgrim w. Landham, 11 
S.E.ad 420, 63 Ga.App. 451. 

70. Tenn.—^Floyd v. Walls, 168 S.W. 
2d 602, 26 Tenn.App. 151. 

Practice iu same locality 
Whether reduction and treatment 
of a fractured limb without use of 
an X-ray machine constitutes negli¬ 
gence of physician depends on what 
an ordinarily skilled physician prac¬ 
ticing in same locality in exercise of 
due care and professional judgment 
would do under like circumstances. 
—Lashley v. Koerber, 156 P.2d 441, 
26 Cal.2d 83—^Bickford v. Lawson, 
81 P.2d 216, 27 Cal.App.2d 416. 

71. Cal.—Bickford v. Lawson, su¬ 
pra. 

Tenn.—Floyd v. Walls, 168 S.W.2d 
602, 26 Tenn.App. 151. 
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acted with due care and skill in the exercise of 
an honest judgment,'^2 be actionable 

\irhere the X-ray picture taken is inconclusive.^* 

e. Error of Judgment 

A qualified physician is not liable for an error of 
judgment if he appiies ordinary and reasonable skill and 
care. 

Generally stated, a physician or surgeon is not 
liable for an honest error or mistake in judgment,74 
at least where there is a reasonable doubt as to the 
nature of the physical condition involved or as to 
the proper course to be followed,75 or where good 
judgments may differ.76 As otherwise stated, a 
qualified physician is not liable for an error of 
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judgment if he applies ordinary and reasonable 
skill and care77 or his best judgment,7S or keeps 
within recognized and approved methods7^ or the 
common practice,or if he forms his judgment 
after a careful or proper examination or investi¬ 
gation, 81 

Accordingly, where there is more than one rec¬ 
ognized and approved method of treatment applica¬ 
ble to the case, a physician or surgeon is not lia¬ 
ble for an honest mistake of judgment in selecting 
a method.82 Whether errors of judgment will or 
will not make a physician or surgeon liable in a 
given case depends not merely on the fact that he 
may be ordinarily skillful, but on whether he has 
treated the case skillfully or has exercised in its 


72. U.S.—Moore v. Tremelling, C.C. 
AJdaho, 78 P.2d 821. 

73. Cal.—Reynolds v. Struble, 18 P. 
2d 690, 128 Cal.App. 716. 

74. Ala.—Corpus Juris cited in 
Jackson v. Burton, 147 So. 414, 
416, 226 Ala. 483. 

Cal.—^Adams v. Boyce, 99 P.2d 1044, 
37 Cal.App.2d 541, certiorari de¬ 
nied 61 S.Ct. 137, 311 U.S. 694, 85 
L.Ed. 449—Scott v. McPlieeters, 92 
P.2d 678, 33 Cal.App.2d 639, hear¬ 
ing- denied 93 P.2d 562, 33 Oal.App. 
2d 629—Donahoo v. Lovas, 288 P. 
698, 105 'Cal.App. 705. 

Conn.—G-reen v. Stone, 176 A. 123, 
119 Conn. 300. 

Ky.—^Hazard Hospital Co. v. Combs’ 
Adm’r, 92 S.W.2d 35, 263 Ky, 252. 

N.J.—Hull V. Plume, 37 A.2d 53, 131 
Isr.J.Law 511. 

IST.T.—Corpus Juris cited in Simon 
V. Preidrich, 296 N.Y.S. 367, 369, 
163 Misc. 112—Greenstein v. Por- 
nell, 257 N.Y.S. 673, 143 Misc. 880. 

Or.—Giusti v. C. H, Weston Co., 108 
P.2d 1010, 165 Or. 525. 

Pa.—Duckworth v. Bennett, 181 A. 
558, 320 Pa. 47. 

R.I.—Coleman v. McCarthy, 165 A, 
900, 53 R.I. 266. 

Tex.—^Helms v. Day, Civ.App., 215 
S.W.2d 356. 

48C.J. p 1127 note 70. 

Error of judgment in issuing wrong¬ 
ful certificate of insanity see in¬ 
fra § 49. 

Chiropractor 

Colo.—Chesney v. People, 212 P.2d 
1011 - 

Deutist 

Ariz.—Phillips v. Stillwell, 99 P.2d 
104, 53 Ariz. 147. 

75. Ala.—^Piper v. Halford, 25 So. 
2d 264, 247 Ala. 530—Ingram v. 
Harris, 13 So.2d 48, 244 Ala. 246. 

Okl.—Cooper v. McMurry, 149 P-2d 
330, 194 Okl, 241—^Hembree v. Von 
Keller, 119 P.2d 74, 189 Okl. 439— 
Muckleroy v. McHenry, 16 P.2d 
128, 160 Okl. 139. 


Or.— Corpus Juris cited in Moulton 
V. Huckleberry, 46 P,2d 589, 592, 
150 Or. 538. 

48 C.J. p 1127 note 71. 

Dentist 

Ala.—^IVIcTyeire v. McGaughy, 130 
So. 784, 222 Ala. 100. 

76. Or.— Corpus Juris cited in 
Moulton V. Huckleberry, 46 P.2d 
589, 592, 150 Or. 538. 

48 C.J. p 1127 note 73. 

77. U.S.—Moore v. Tremelling, C.C. 
A,Idaho, 78 P.2d 821—McHugh v. 
Audet, D.C.Pa., 72 P.Supp. 394. 

Cal.— Corpus Juris cited in Callahan 
V.' Hahnemann Hospital, 35 P.2d 
536, 1 Cal.2d 447— Corpus Juris 
quoted in Sim v. Weeks, 45 P.2d 
350, 354, 7 Cal.App.2d 28—Reyn¬ 
olds V. Struble, 18 P.2d 690, 128 
Cal.App. 716—^Neudeck v. Vestal, 
3 P.2d 595, 117 -Cal-App. 266. 

Idaho.—Corpus Juris cited in Nash 
V. Meyer, 31 P.2d 272, 281, 54 Ida¬ 
ho 283. 

N.J.—^Toung V, Stevens, 39 A.2d 115, 
132 N.J.Law 124. 

Or. — Corpus Juris quoted in Malila 
V. Meacham, 211 P.2d 747, 757— 
Corpus Juris cited in Moulton v. 
Huckleberry, 46 P.2d 589, 592, 150 
Or. 538. 

Tenn.—^Ployd v. Walls, 168 S.W.2d 
602, 26 Tenn.App. 151. 

Vt.—^Domina v. Pratt, 13 A.2d 198, 
111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

48 C.J. p 1127 note 76. 

Dentist 

Ga.—Specht v. Gaines, 16 S.E.2d 507, 
65 Ga.App. 782—^Bryan v. Grace, 
11 S,E.2d 241, 63 Ga.App. 373. 

Tex.—Wilkins v. Ferrell, 30 S.W. 
450, 10 Tex.Civ.App. 231. 

Osteopath 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

78. Cal.— Corpus Juris cited in Cal¬ 
lahan V. Hahnemann Hospital, 35 
P.2d 536, 1 Cal.2d 447. 

Mo.—Snyder v, St. Louis Southwest¬ 
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ern Ry. Co., 72 S.W.2d 504, 228 
Mo.App. 626. 

48 C.J. p 1127 note 77. 

79. Pa.—Hodgson v. Bigelow, 7 A. 
2d 338, 335 Pa. 497. 

Wash.—^Fritz v. Horsfall, 163 P.2d 
148, 24 Wash.2d 14. 

48 C.J. p 1128 note 78. 

80. Wis.—Rost V. Roberts, 192 N. 
W. 38, 180 Wis. 207. 

Jjatitnde for exercise of judgment 
Physician must have latitude for 
exercise of reasonable judgment 
which includes room for not too ob¬ 
vious or gross errors according to 
the prevailing practice of his craft. 
—Christie v. Callahan, 124 F.2d 825, 
75 U.S.APP.D.C. 133. 

81. Ky.—Meador v. Arnold, 94 S.W. 
2d 626, 264 Ky. 378—Stacy v. Wil¬ 
liams, 69 S.W.2d 697, 253 Ky: 353. 

N.Y.—^Kinsley v. Carravetta, 279 N. 
Y.S. 29, 244 App.Div. 213, affirmed 
7 N.B.2d 691, 273 N.Y. 559—Stone 
V, Goodman, 271 N.Y.S. 500, 241 
App.Div. 290. 

Tenn.—Casenburg v. Lewis, 40 S.W. 
2d 1038, 163 Tenn. 163—^McPeak v. 
Vanderbilt University Hospital, 
App., 229 S.W. 2d 150—^Ployd v. 
Walls, 168 S.'W.2d 602, 26 Tenn. 
App. 151—^Markland v. Elizabeth- 
ton General Hospital, 5 Tenn.App. 
519—Young V. Dozier, 4 Tenn.App. 
148. 

48 C.J. P 1128 note 80. 

82. Cal.^—Corpus Juris cited ia Cal¬ 
lahan V. Hahnemann Hospital, 35 
P.2d 536, 541, 1 Cal.2d 447. 

Okl.—^McBride v. Roy, 58 P.2d 886, 
177 Okl. 233. 

Pa.—Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497. 

Tenn.—McPeak v. Vanderbilt Uni¬ 
versity Hospital, App., 229 S.W.2d 
150—^Blankenship v. Baptist Me¬ 
morial Hospital, 168 S.W.2d 491, 
26 Tenn.App. 131. 

48 C.J. p 1128 note 81. 

Adoption of one of recognized meth¬ 
ods not negligence see supra sub¬ 
division c of this section. 
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treatment such reasonable skill and diligence as are 
ordinarily exercised in his profession.^^ 

The exemption from liability does not extend to 
a case where the error occurs by reason of a phy¬ 
sician’s lack of the knowledge which he should pos¬ 
sess or his failure to exercise proper care;^'^ thus 
a physician is liable for the consequences if the 
error of judgment is so gross as to be inconsistent 
with the exercise of that degree of skill and care 
which it is his duty to apply.85 It has been held 
that there is a fundamental difference in malpractice 
cases between mere errors of judgment and negli¬ 
gence in previously collecting data essential to a 
proper conclusion,or in subsequent conduct in the 
selection and use of instrumentalities with which 
the physician may execute his judgment thus, 
if he omits to inform himself, by proper examina¬ 
tion, as to the facts and circumstances, and injury 
results, he is not relieved of liability for errors of 

judgment.88 


In operating in an emergency, a surgeon is not 
liable for an honest error in judgment.^^ 

f. Attention to, or Abandonment or Neglect of, 
Case 

(1) In general 

(2) Unwarranted abandonment 

(3) Frequency of visits 

(4) Temporarily leaving practice 

(5) Effect of discharge 

(1) In General 

A physician or surgeon, on undertaking an operation 
or treatment, is under the duty, in the absence of an 
agreement iimiting the service, of continuing his at¬ 
tendance, after the operation or first treatments, as long 
as the case requires attention. 

A physician or surgeon, on undertaking an opera¬ 
tion or treatment, is under the duty, in the ab¬ 
sence of an agreement limiting the service, of con¬ 
tinuing his attendance, after the operation or first 
treatments, as long as the case requires attention 


83, U.S.—McHugh v. Audet, D.C. 

Pa., 72 F.Supp. 394. 

Cal.—Corpus Juris QLUoted iu Sim v. 
Weeks, 45 P.2d 350, 354, 7 Cal.App. 
2d 28. 

Mich,—Corpus Juris guoted iu 3De 
Groot V. Winter, 251 N.W. 425, 426, 
265 Mich. 274. 

48 C.J. p 1128 note 82, 

84- IT.S.—^Moore v. Tremelling, C. 

C.A.Idaho, 78 P.2d 821. 

Conn.—Green v. Stone, 176 A. 123, 
119 Conn. 800. 

Mich.—Corpus Juris quoted iu De 
Groot V. Winter, 251 N.W. 425, 426, 
265 Mich. 274. 

Mo.—Corpus Juris cited iu Baird v. 
National Health Foundation, 144 
S.W.2d 850, 235 Mo.App. 594. 

N.J.—Young V. Stevens, 39 A.2d 115, 
132 N.J.Law 124. 

Or.—^Malila v. Meacham, 211 P.2d 
747. 

Utah.—Baker v. Wycoft, 79 P.2d 77* 
95 Utah 199. 

Wash.—^Peterson v. Hunt, 84 P.2d 
999, 197 Wash. 255. 

48 C.JT. p 1128 note 83. 

TTuqualified or unskilled physician 
A physician not possessing the re¬ 
quisite qualifications, or one not pos¬ 
sessing competent skill, is not ex¬ 
empted from liability because his 
mistake was caused by an error of 
judgment. 

Mich.—^Farrell v. Haze, 122 N.W. 

197, 157 Mich. 374. 

N.Y.—Carpenter v. Blake, 60 Barb. 
488, reversed on other grounds, 
50 N.Y. 696. 

85. 'U.S.—^McHugh v. Audet, U.C. 

Pa„ 72 F.Supp. 394. 

Mich.—Corpus Juris quoted iu Ue 
Groot V. Winter, 251 N.W. 425, 426, 
265 Mich. 274. 


Neb.—Mangiameli v. Ariano, 253 N. 

W. 871, 126 Neb. 629, 

Okl.—Corpus Juris quoted in Stag- 
ner v. Files, 78 P.2d 418, 422, 182 
Okl. 475. 

Pa.—Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497. 

48 C.J. p 1128 note 84. 

Beutist 

Ga.—Specht v. Gaines, 16 S.E.2d 507, 
65 Ga.App. 782—Bryan v. Grace, 
11 S.B.2d 241, 63 Ga.App. 373. 

86. Neb.—Corpus Juris quoted iu 
In re Johnson’s Estate, 16 N.W. 
2d 504, 510, 145 Neb. 333. 

48 C.J. p 1128 note 85. 

87. Minn.—Staloch v. Holm, 111 N. 
W. 264, 100 Minn. 276, 9 L.R.A., 
N.S., 712. 

48 C.J. p 1128 note 85. 

88. Ga.—Corpus Juris cited iu How¬ 
ell V- Jackson, 16 S.B.2d 45, 47, 65 
Ga.App. 422. 

Neb.—Corpus Juris quoted iu In re 
Johnson’s Estate, 16 N.W.2d 504, 
510, 145 Neb. 333. 

Tenn.—Corpus Juris cited iu Casen- 
burg V. Lewis, 40 S.W.2d 1038, 
1041, 163 Tenn. 163. 

48 C.J. p 1128 note 86. 

89. Mich.—Belahunt v. Finton, 221 
N.W. 168, 244 Mich. 226—^Luka v. 
Lowrie, 136 N.W. 1106, 171 Mich. 
122, 41 L.R.A.,N.S., 290. 

XSxercise of judgrmeut during opera¬ 
tion 

Where doctor makes diagnosis 
and, during surgical operation, is 
confronted with situation requiring 
exercise of judgment, doctor should 
not be held liable for malpractice, in 
absence of showing that he improp¬ 
erly exercised judgment or failed to 
use ordinary skill.—^Stone v. Good¬ 
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man, 271 N.Y.S. 500, 241 App.Div. 
290. 

90. Fla,—Corpus Juris quoted iu 
Saunders v. LischkofC, 188 So. 815, 
819, 137 Fla. 826. 

Minn.—Schmit v. Esser, 236 N.W. 

622, 183 Minn. 354, 74 A.L.R. 1312. 
Mo.—B a i r d v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 

N.H.—Welch V. Frisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 337. 
N.C.—Groce v. Myers, 29 'S.E.2d 553, 
224 N.C. 165. 

Utah.—Corpus Juris cited iu Ricks 
V. Budge, 64 P.2d 208, 212, 91 Utah 
307. 

Va.—^Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555. 

Wash.—Gross v. Partlow, 68 P.2d 
1034, 190 Wash. 489. 

48 C-J. p 1128 note 90. 

Duties under special contract see 
supra §§ 37-39. 

Admiuistratiou of drugs 

After administering drugs which 
physician knows are producing dis¬ 
tressing results, physician must re¬ 
main within reach or provide an¬ 
other competent physician.—^Howell 
V. Biggart, 152 S.E. 323. 108 W.Va. 
560. 

Beutist 

(1) Dentist in practicing his pro¬ 
fession must use not only requisite 
care and skill in particular opera¬ 
tion, but he must also give such 
subsequent treatment to patient as 
necessity of the case demands, in 
absence of any special agreement to 
contrary.—Specht v. Gaines, 16 S.E. 
2d 507, 65 Ga.App. 782. 

(2) Dentist extracting tooth owed 
duty to patient while under his care 
to see that patient did not leave his 
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and a surgeon, in his treatment subsequent to an 
operation, is required to exercise reasonable and or¬ 
dinary skill and care.^l The failure to give needed 
continued care under an obligation to do so con¬ 
stitutes negligence92 or malpractice.^^ 'phe obliga¬ 
tion of continuing attention can be terminated only 
by the cessation of the necessity which gave rise 
to the relationship of physician and patient,by 
mutual consent of the parties,by the discharge 
of the physician by the patient,^^ or by the physi- 
cian^s withdrawing from the case, after giving 
the patient reasonable notice, so as to enable him 
to secure other medical attendance,^ 7 a physician 
having the right to withdraw from a case on giving 


the proper notice.^8 

As otherwise stated, the rule is that a physician 
is under the duty of treating a patient as long as 
the professional relationship between them lasts. 
Part of the correct treatment of the case is the 
careful and proper determination by the physician 
of the moment when the relation with the patient 
shall end,i and in determining when his attendance 
may safely and properly be discontinued a physician 
or surgeon is bound to use reasonable and ordinary 
care and skill.2 A physician called only for a spe¬ 
cific occasion or service is under no duty to con¬ 
tinue his visits or treatment thereafter.^ A phy¬ 
sician is not liable for failure to remain with a 


office while there remained dang-er 
of hemorrhage and further duty, on 
being advised of patient's condition, 
immediately to render such care and 
attention as were reasonably neces¬ 
sary to relieve patient’s condition.— 
Donathan v. McConnell, Mont., 193 
P.2d 819. 

91. Ala.—Torrance v. Wells, 122 So. 
322, 219 Ala. 384. 

Fla.—Corpus Juris QLUoted in Saun¬ 
ders V. Lischkoff, 188 So. 815, 819, 
137 Fla. 826. 

Mo.—Corpus Juris cited in Reed v. 
Laughlin, 58 S.W.2d 440, 442, 332 
Mo. 424. 

N.O.—Buckner v. Wheeldon, 33 S.E. 

2d 480, 225 N.C. 62. 

Va.—Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555. 

Wash.—Prather v. Downs, 2 P.2d 
709, 164 Wash. 427. 

48 C-J. P 1129 note 91. 

Extraction of teeth 

(1) Dentists after extracting teeth 
are required to render ordinary care 
in subsequent treatment of patients. 
Okl.—Goodlett v. Williamston, 65 P. 

2d 472, 179 Okl. 238. 

Or.—^Hotelling v. Walther, 130 P.2d 
944, 169 Or. 559, 144 A.L.R. 205. 

(2) Dentist’s failure to exercise 
ordinary precaution in protecting 
socket against infection after ex¬ 
tracting tooth, and to stop unusual 
bleeding, constitutes negligence in 
operation.—Barham v. Widing, 291 
P. 173, 210 Cal. 206. 

Eeg in cast 

Where facts known to orthopedic 
surgeon showed that infection was 
present in patient whose broken leg 
had been put in cast it was the sur¬ 
geon’s duty to examine the cast and 
try to discover and eliminate the 
cause thereof.—^Vann v. Harden, 47 
S.E.2d 314, 187 Va. 555. 

92. Cal.—Barham v. Widing, 291 P. 
173, 210 Cal. 206. 

Minn.—Schmit v. Esser, 236 N.W. 

622, 183 Minn. 354, 74 A.L.R. 1312. 
Mo.—a i r d v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 
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93. Mich.—^De Haan v. Winter, 241 
N.W. 923, 258 Mich. 293. 

94. Fla.—Corpus Juris quoted in 
Saunders v. Lischkoff, 188 So. 815, 
819, 137 Fla. 826. 

Iowa.—Corpus Juris cited in McGul- 
pin V. Bessmer, 43 N.W.2d 121, 
125. 

Mo.—Corpus Juris cited in Reed v. 
Laughlin, 58 S.W.2d 440. 442, 332 
Mo. 424. 

Utah.—Corpus Juris cited in Ricks 
V. Budge. 64 P.2d 208, 212, 91 Utah 
307. 

Wash.—Corpus Juris cited In Gray 
V. Davidson. 130 P.2d 341, 345, 15 
Wash.2d 267, reheard 136 P.2d 187, 
16 Wash.2d 267. 

48 C.J. p 1129 note 92. 

95. Iowa.—^McGulpin v. Bessmer, 43 
N.W.2d 121. 

Mich.—^Fortner v. Koch, 261 N.W. 
762, 272 Mich. 273. 

Mo.—Reed v. Laughlin, 58 S.W.2d 
440, 332 Mo. 424. 

N.C.—Groce v. Myers, 29 S.E.2d 553, 
224 N.C. 165. 

96. Fla.—Corpus Juris quoted in 
Saunders v. Lischkoff, 188 So. 815, 
819, 137 Fla. 826. 

Iowa.—Corpus Juris cited in McGul- 
pln V. Bessmer, 43 N.W.2d 121, 
125. 

Mich.—^Fortner v. Koch, 261 N.W. 
762, 272 Hich. 273. 

Mo.—Corpus Juris cited in Reed v. 
Laughlin, 58 S.W.2d 440, 442, 332 
Mo. 424. 

N.H.—^Welch V. Frisbie Memorial 
Hospital, 9 A.2d 761, 90 N.H. 337. 

Utah.—Corpus Juris cited in Ricks 
V. Budge, 64 P.2d 208, 212, 91 Utah 
307. 

Wash.—Corpus Juris cited in Gray 
V. Davidson, 130 P.2d 341, 345, 15 
WashL2d 257, reheard 13& P.2d 187? 
15 Wash.2d 257, 

48 C.J. p 1129 note 93. 

97. Fla.—Corpus Juris quoted in 
Saunders v. Lischkoff, 188 So. 815, 
819, 137 Fla. 826. 

Mich.—^Fortner v. Koch, 261 N.W. 
762, 272 Mich. 273. 

Mo.—Corpus Jtirls cited in Reed v. 
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Laughlin, 58 •S.W.2d 440, 442, 332 
Mo. 424. 

N.C.—Groce v. Myers, 29 S.E,2d 553, 
224 N.C. 165. 

Utah.—Corpus Juris cited in Ricks 
V. Budge, 64 P.2d 208, 212, 91 Utah 
307. 

Wash.—Corpus Juris cited in Gray 

V. Davidson, 130 P,2d 341, 345, 15 
Wash.2d 257, reheard 136 P.2d 187, 
15 Wash.2d 257. 

48 C.J. p 1129 note 94. 

98. Mo.—^Marshall v. Brown, 224 S. 

W. 13, 205 Mo.App. 390. 

Utah.—Corpus Juris cited In Ricks 
V. Budge, 64 P.2d 208, 212, 91 Utah 
307. 

99. Tex.—Urrutia v. Patino, Civ. 
App., 297 S.W. 512. 

1. N.D.—^Halverson v. Zimmerman, 
232 N.W. 754, 60 N.D. 113, 

2. Fla.—Corpus Juris quoted in 
Saunders v. Lischkoff, 188 So. 815, 
819, 137 Fla. 826. 

48 C.J. P 1129 note 98. 

Practice of physicians in locality 
Question as to attention needed 
by patient depends on custom or 
practice of reputable physicians in 
that locality in treatment of inju¬ 
ries.—^Neudeck v. Vestal, 3 P.2d 595, 
117 Cal.App. 266. 

3. Idaho.—Corpus Juris cited in 
Nash v. Meyer, 31 P.2d 273, 281, 
54 Idaho 283. 

48 O.J. p 1129 note 97. 

Hospital staff surgeon who. at 
designation of chief of staff, was 
present at and assisted in operation 
performed by an interne upon a 
ward patient, that is, one who pays 
for his hospital care but receives 
free of charge medical and surgical 
care from members of the hospital 
staff, was not under duty to care for 
or treat the patient after the opera¬ 
tion, and was not guilty of negli¬ 
gence in permitting after-care to 
pass into hands of other licensed 
physicians and surgeons, where hos¬ 
pital system divorced the operation 
from the after-care.—Sheridan v. 
1 Quarrier, 16 A.2d 479, 127 Conn. 279. 
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patient in a critical condition where he has done 
everything known to medical science to save or 
prolong the patient’s life.^ 

(2) Unwarranted Abandonment 

The unwarranted aba,ndonment of a case after its 
assumption will render a physician or surgeon liable in 
damages, at least where he does not give reasonable no¬ 
tice or provide a competent physician in his place. 

The unwarranted abandonment of a case after 
its assumption will render a physician or surgeon 
liable in damages,^ at least where he does not give 
reasonable notice® or provide a competent physician 
in his place and he is also liable for increased 
pain and suffering resulting therefrom.* 

(3) Frequency of Visits 

A physician is not chargeable with neglect in allow¬ 
ing Intervals to elapse between his visits where'the pa¬ 
tient needs no attention cfuring the intervals, but he is 
negligent In doing so where attention is needed. 

A physician is not chargeable with neglect in 
allowing intervals to elapse between his visits, 
where the patient needs no attention during the 
intervals,® but he is negligent in doing so where 
attention is needed.^® It has been held that, while 
a physician cannot be excused for harmful neglect 
of some of his patients on the ground of the large 


number of patients taken on,^l the frequency of 
the visits to be made is a question for the physician 
to determine, if he uses ordinary judgment.^^ 

(4) Temporarily Leaving Practice 

A physician has a right to leave his practice tempo¬ 
rarily if he makes provision for the attendance of a com¬ 
petent physician on his patients. 

A physician has a right to leave his practice tem¬ 
porarily if he makes provision for the attendance 
of a competent physician on his patients.^* If he 
notifies a patient that he is going away, and indi¬ 
cates who will attend him in his stead, no neglect 
can be imputed to him,!^ but if he remains away 
longer than he had informed the patient he would 
he may be liable for injury resulting from the lack 
of treatment during his absence.^® 

(5) Effect of Discharge 

When a physician has been discharged by a patient 
he is relieved of responsibility if his treatment of the 
case was proper up to the time of his discharge. 

When a physician has been discharged by a 
patient he is relieved of responsibility^® if his 
treatment of the case was proper up to the time 
of his discharge,!^ and he cannot be held liable 
for injury arising from subsequent treatment by 
another physician.^® A surgeon discharged by a 


4. Ky.—Williams v. Tarter, 151 S. 
W.2d 783, 286 Ky. 717. 

5. PI a.—Corpus Juris guoted in 
Saunders v. Lischkoff, 188 So. 815, 
819, 137 Fla. 826. 

Iowa.—Corpus Juris cited in Mc- 
Gulpin V. Bessmer, 43 N.W.2d 121, 
125. 

Mo.—^Baird v. Kational Health Foun¬ 
dation, 144 S.W.2d 850, 235 Mo. 
App. 594. 

N.C.—Groce v. Myers, 29 S.E.2d 553, 
224 N.C. 165. 

Wash.—Gray v. Davidson, 130 P.2d 
341, 15 Wash.2d 257, reheard 136 
P.2d 187, 15 Wash.2d 257. 

48 C.J. p 1129 note 1. 

Pacts held not to show abandonment 
D.C.—^Rodgers v. Lawson, 170 P.2d 
157, 83 U.S.APP.D.C. 281. 

6. Fla.—Corpus Juris quoted in 
Saunders v. Lischkoft, 188 So. 815, 
819, 137 Fla. 826. 

Wash.—Gray v. Davidson, 130 P.2d 
341, 15 Wash.2d 257, reheard 136 
P.2d 187, 15 Wash.2d 257. 

48 C-J. P 1129 note 2. 

Critical stagre of disease 
A physician who leaves a patient 
in a critical stage of disease with¬ 
out reason or sufficient notice to 
enable him to procure another phy¬ 
sician is guilty of culpable derelic¬ 
tion of duty for which he is liable. 
—McGulpin V* Bessmer, Iowa, 43 N. 
W.2d 121. 


7. Fla.—Corpus Juris quoted in 
Saunders v. Lischkoff, 188 So. 815, 
819, 137 Fla. 826. 

W.Va.—Young v. Jordan, 145 S.E. 41, 
106 W.Va. 139. 

8. Fla.—Corpus Juris quoted in 
■Saunders v. Lischkoff, 188 So. 815, 
819, 137 Fla. 826. 

48 C.J. p 1129 note 4. 

9. Cal.—Corpus Juris cited in Neu- 
deck V. Vestal, 3 P.2d 595, 596, 117 
Cal.App. 266. 

Mich.—Corpus Juris quoted in Fort¬ 
ner V. Koch, 261 N.W. 762, 764, 272 
Mich. 273. 

48 C.J. p 1130 note 6. 

Broken leg* 

Physician after setting broken leg 
and applying splint need not remain 
with patient, and he is required to 
visit only at the intervals when 
needed.—Stacky v. Williams, 69 S.W. 
2d 697, 253 Ky. 353. 

10. Cal.—Corpus Juris cited in Neu- 
deck V. Vestal, 3 P.2d 695, 596, 117 
Cal.App. 266. 

Mich.—Corpus Juris quoted in Fort¬ 
ner V. Koch. 261 N.W. 762, 764, 272 
Mich. 273. 

48 C.J. p 1130 note 6. 

Case requiring continuous attention 
Where physician undertakes treat¬ 
ment of patient whose known condi¬ 
tion is likely to result in injurious 
consequences in the absence of con¬ 
tinuous or frequent expert attention, 
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physician must render such atten¬ 
tion either personally or through 
some other competent person.— 
Jackson v. Burton, 147 So. 414, 22$ 
Ala. 483. 

11. Mich.—Sinclair v. Brunson, 180 
Isr.W. 368, 212 Mich. 387, 12 A.L.B. 
593. 

12. Mich.— Corpus Juris quoted in. 
Fortner v. Koch, 261 N.W. 762, 764, 
272 Mich. 273—Sinclair v. Brun¬ 
son. 180 N.W. 358, 212 Mich. 387, 
12 A.L.R. 593. 

Fart of treatment 

Determination of matter as to 
when and how frequently physician 
shall visit patient, and when he 
shall discontinue attendance, is part 
of treatment of patient.—Boyd v. 
Andrae, Mo.App., 44 S.W.2d 891. 

13. W.Va.—Browning v. Hoffman, 
111 S.E. 492, 90 W.Va. 668. 

48 C.J. P 1130 note 9. 

14. N.Y.—^Becker v. Janinski, 15 N. 
Y.S. 675, 27 Abb.N.Cas. 45. 

15. N.Y.—Gerken v. Plimpton, 70 N. 
Y.S. 793, 62 App.Div. 35. 

16. Ark.—^Brown v. Dark, 119 S.W. 
2d 529, 196 Ark. 724. 

48 C.J. p 1130 note 12. 

17. Wash.—^Williams v. Wurdemann, 
128 P. 639, 71 Wash. 390. 

18. Ind.—^Welch v. Page, 154 N.K 
24, 85 Ind.App. 301. 

48 C.J, p 1130 note 14. 
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patient cannot be held liable for an injury resulting' 
from the surgeon’s failure to take a step which 
properly should not have been taken until after 
the time at which he was discharged. 19 If after 
his discharge the physician or surgeon volunteers 
and offers advice which deceives or misleads the 
patient, he is responsible for injuries arising there- 
from.20 

g. Operating with or without Consent 

(1) In general 

(2) Consent of parent or spouse 
(1) In General 

Where a patient is In possession of his faculties and 
in such physical health as to be able to consult about his 
condition, and no emergency exists making it imprac¬ 
ticable to confer with him, his consent is a prerequisite 
to a surgical operation by his physician. 

Where a patient is in possession of his faculties 
and in such physical health as to be able to con¬ 
sult about his condition, and no emergency exists 


§ 48 

making it impracticable to confer with him, his con¬ 
sent is a prerequisite to a surgical operation by 
his physician and a physician or surgeon who 
performs an operation without his patient’s consent, 
express or implied, is liable in damages.22 In the 
absence of an emergency a surgeon may not per¬ 
form an operation different in kind from that for 
which consent was given^S or an operation involv¬ 
ing risks and results not contemplated.^^ The fact 
that the unauthorized operation was performed with 
skill and care does not relieve the surgeon from 
liability,25 but, where the particular operation is 
not clearly unauthorized, the conduct of the opera¬ 
tion with skill and care, and with beneficial results, 
may relieve the surgeon from liability.2 6 

The patient’s consent may be implied from cir¬ 
cumstances thus, if he voluntarily submits to 
an operation, his consent will be presumed unless he 
was the victim of false and fraudulent misrepre¬ 
sentations. 2 8 Consent to the performance of an 


Liability for negligence or malprac¬ 
tice of others generally see infra 
§ 54. 

19. Ill.—Kendall v. Brown, 74 Ill. 
232. 

20. N.T.—'Carpenter v. Blake, 75 N. 
T. 12. 

21. U.S.—Corpus Juris cited ia Wall 
V. Brim, C.C.A.Ga., 138 F.2d 478, 
481. 

Mich.—Corpus Juris guoted in 
Frankly n v. Peabody, 228 N.W. 
681, 682, 249 Mich. 363. 

Ohio.—Gregoris v. Manos, App., 40 
N.B.2d 466. 

Pa.—Corpus Juris cited in. Zaman 
V. (Schultz, 19 Pa.Dist. &Co, 309, 
311. 

R.I—Nolan v. Kechijian. 64 A.2d 866. 
Wash.—In re Hudson, 126 P.2d 765. 
13 Wash.2d 673. 

Wyo.—Corpus Juris cited in Higley 
V. Jeffrey, 8 P.2d 96, 97, 44 Wyo. 
37. 

48 C.J. p 1130 note 17. 

22. U.S.—Corpus Juris cited in Wall 
V. Brim, C.C.A.Ga., 138 F.2d 478, 
481. 

Ala.—^Donald v. Swann, 137 So. 178, 
24 Ala.App. 463, certiorari denied 
137 So. 181, 223 Ala. 493. 

Cal.—Valdez v. Percy, 96 P.2d 142, 
35 Cal.App.2d 486. 

Mich.—Zoski v. Gaines, 260 N.W. 99, 
271 Mich. 1—Corpus Juris guoted 
in Franklyn v. Peabody, 228 N.W. 
681, 682, 249 Mich. 363. 

N.T.—-Birnbaum v. Siegler, 76 N.Y.S. 

2d 173, 273 App.Div. 817. 

Or.—^Hively v. Higgs. 253 P. 363, 120 
Or. 588, 53 A.L.R. 1052. 

Pa.—Corpus Juris cited in Zaman v. 

Schultz, 19 Pa.Dist.&Co. 309, 311. 
R.I.—Nolan v. Kechijian, 64 A.2d 
866 . 

48 C.J. p 1130 note 18. 


Unauthorized operation as assault, 
and battery see Assault and Bat- | 
tery § 8. 

Operation performed over patient’s 
protest as trespass see the C.J.S. 
title Trespass § 7, also 63 C.J. p 
891 note 93. 

Malpractice 

An unauthorized operation amounts 
to malpractice.—^Physicians’ and 
Dentists' Business Bureau v. Dray, I 
111 P.2d 568, 8 Wash.2d 38. j 

23. U.S.—Wall V. Brim. C.'C,A.Ga., 
138 P.2d 478. 

Mich.—Franklyn v. Peabody, 228 N. 

W. 681, 249 Mich. 363. 

Pa.—^Dicenzo v. Berg, 16 A.2d 15, 340 
Pa. 305. 

R.I.—^Nolan V. Kechijian, 64 A. 2d 
866 . 

Extraction of teeth 
Patient’s consent before extract¬ 
ing other teeth was necessary if he 
instructed dentist to extract baby 
roots only.—McClees v. Cohen, 148 
A. 124, 158 Md. 60. 

24. U.S.—Wall V. Brim, C.C.A.Ga., 
138 P.2d 478. 

Badical mastoid operation 

Surgeon who obtains patient’s con¬ 
sent to performance of simple mas¬ 
toid operation and then performs a 
radical mastoid operation without 
patient’s consent, express or implied, 
and in absence of emergency recog¬ 
nized in law as equivalent of im¬ 
plied consent, is responsible for re¬ 
sulting damages.—Paulsen v. Gun- 
dersen. 260 N.W. 448, 218 Wis. 578. 

25. Ga.—^Perry v. Hodgson, 148 S. 
E. 659, 168 Ga. 678, decision con¬ 
formed to 149 S.E. 91, 40 Ga.App. 
117—^Keen v. Coleman, 20 S.E.2d 
175, 67 Ga.App. 331, followed in 20 

[ S.E.2d 179, 67 Ga.App. 337—Lord 
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V. Claxton, 8 S.E.2d 657, 62 Ga. 
App 526. 

Wash.—Physicians’ and Dentists’ 
Business Bureau v. Dray, 111 P. 
2d 568, 8 Wash.2d 38. 

Dentist removing patient’s teeth 
without authorization is liable for 
damages notwithstanding use of re¬ 
quired skill.—^Moscicki v, Shor, 163 
A. 341, 107 Pa.Super. 192. 

26. N.Y.—^Doniger v. Berger, 271 IST. 
T.S. 30, 241 App.Div. 23. 

Extraction of diseased tooth 
Where a patient indicated for ex¬ 
traction a sound tooth which she 
believed was diseased and the den¬ 
tist, acting on his own correct diag¬ 
nosis, extracted a tooth which was 
diseased rather than the one indi¬ 
cated by the patient, thereby curing 
the condition, the dentist was held 
not liable.—Doniger v. Berger, 271 
N.Y.S. 30, 241 App.Div. 23. 

27. Md.—McClees v. Cohen, 148 A. 
124, 158 Md. 60. 

Neb.—McGuire v. Rix, 225 N.W. 120, 
118 Neb. 434. 

48 C-J. p 1130 note 19. 

^‘Apparent assent” by patient to 
an operation to be performed by a 
physician is given by words or con¬ 
duct which, while not intended to 
express a willingness to submit to 
operation, would be understood by a 
reasonable man to be so intended 
and are so understood by physician 
performing operation.—^Dicenzo v. 
Berg, 16 A.2d 15, 340 Pa. 305, 

28. Ga.—^Bryson v. Aven, 124 S.E. 
553, 32 Ga.App. 721. 

Utah.—^Baxter v. Snow, 2 P.2d 257,, 

1 78 Utah 217. 

48 C.J. p 1130 note 20. 

I Submission, to dentist’s discretion 
1 If dentist was instructed to pull 
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operation is not valid if it is obtained by repre¬ 
sentations which are false to the knowledge of 
the surgeon.29 A consent given to a hospital for 
the benefit of the surgeon is sufficient to author¬ 
ize an operation by the surgeon.^O If the patient 
is for any reason not competent to consent, the 
consent of someone who, under the circumstances, 
would be legally authorized to give it may be ob- 
tained.31 

The use of anaesthesia in modern surgery has 
modified to some extent the rule of the common 
law requiring consent.^^ Where an emergency 
arises calling for immediate action for the pres¬ 
ervation of the life or health of the patient, and 
it is impracticable to obtain his consent or the con¬ 
sent of anyone authorized to speak for him, it is 
the duty of the physician to perform such opera¬ 
tion as good surgery demands, without such con¬ 
sent, 3 3 and if, in the course of an operation to 
which the patient consented, the physician dis¬ 
covers conditions not anticipated before the opera¬ 
tion was commenced, and which, if not removed, 
would endanger the life or health of the patient, he 
will, although no express consent be obtained or 
given, be justified in extending the operation to 
remove and overcome them.34 Consent to one op¬ 
eration is not always to be regarded as consent 


to another which the surgeon, on discovering un¬ 
expected conditions, may deem advisable, but each 
case must be governed by its own facts.^® The* 
implied appointment of the surgeon as the legal 
representative, during the period of unconscious¬ 
ness, of a patient who has appointed no other per¬ 
son does not give the surgeon a license to operate 
on the patient against his will or by subterfuge^^ 
or to perform an operation different from that con¬ 
sented to, or one involving risks and results not 
contemplated. 

(2) Consent of Parent or Spouse 

In the absence of an emergency an operation per¬ 
formed on a child without the consent of the parents or 
person standing in loco parentis is a legal wrong. 

In case of an emergency a surgeon may operate 
on a child without waiting for authority from the 
parents or person standing in loco parentis where 
it appears impracticable to secure it,38 but in the 
absence of an emergency an operation performed 
on a child without the consent of the parents or 
person standing in loco parentis is a legal wrong.^^ 
In accordance with this rule a physician may not 
take blood from a minor for transfusion to another 
without first obtaining the consent of the minor's 
parents.'^^^ Adult sisters of the child, who are its 


teeth or their removal was submit¬ 
ted to his discretion, recovery could 
not be had for their removal instead 
of baby roots, at least in the absence 
of negligence.—^McClees v. Cohen, 
148 A. 124, 158 Md. 60. 

29. ISr.Y. —^Birnbaum v. 'Siegler, 76 
N.Y.S.2d 173. 273 App.Div. 817. 

Beliauce on representations 

In consenting to an operation to 
relieve a given condition, an adult 
patient of sound mind is entitled to 
rely on the representations of a sur¬ 
geon and in accordance with such 
representations to limit his consent 
to an operation reasonably appro¬ 
priate to relieve him of his condi¬ 
tion.—^Nolan V. Kechijian, K,I,, 64 

A.2d 866. 

30. Cal.—Keister v, O’l^eil, 138 P.2d 
723, 59 Cal.App.2d 428. 

31. Cal.—Keister v. O'Neil, supra. 

48 C.J. p 1131 note 21. 

32. Neb.—^McGuire v. Rix, 225 N. 
W. 120, 118 Neb. 434. 

N.J.—^Bennan v. Parsonnet, 83 A. 
948, 83 N.J.Law 20. 

33. Cal.—Wheeler v. Barker, 208 P. 
2d 68. 92 Cal.App.2d 776. 

D.C.—Barnett v. Bachrach, Mun. 
App., 34 A. 2d 626. 

Iowa.—Jackovach v. Yocom, 237 N. 
W'. 444, 212 Iowa 914, 76 A.L.R. 
551. 


Li€l. —Wells V. McGehee, App., 39 So. j 
2d 196. I 

Mich.—Corpus Juris quoted in 

Franklyn v. Peabody, 228 N.W. ! 
681. 682, 249 Mich. 363. 

Neb.—McGuire v. Rix, 225 N.W, 120, 
118 Neb. 434. 

Pa.—Corpus Juris cited in Zaman v. 

Schultz, 19 Pa.Dist.&Co. 309, 311. 
48 C.J. p 1131 note 22. 

Jaw fractUL'ed during tooth eztrac- 
tion. 

Where a specialist was employed 
to remove an infected wisdom tooth 
and during the operation while the 
patient was still under the influence 
of the ansesthetic the patient’s jaw 
was fractured, consent to repair the 
jaw without the patient’s consent 
was implied.—Preston v. Hubbell, 
196 P.2d 113, 87 Cal.App.2d 53. 

34. Cal.—Preston v. Hubbell. supra. 
D.C.—Barnett v. Bachrach, Mun. 

App,, 34 A.2d 626. 

Mich.—Corpus Juris quoted in 
Franklyn v. Peabody, 228 N.W. 
681, 682, 249 Mich. 363. 

Wyo.—Corpus Juris cited in Higley 
V. Jeffrey, 8 P.2d 96, 97, 44 Wyo. 
37. 

48 C.J. p 1131 note 23, 

35. Cal.—^Preston v. Hubbell, 196 
P.2d 113, 87 Cal.App.2d 53. 

The removal of a bone during the 
course of an operation, contrary to 
the understanding between the sur¬ 
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geon and the patient, may render the 
surgeon liable in damages.-rRolater 
V. Strain, 137 P. 96, 39 Okl. 572, 50 
L.R.A.,N.S., 880. 

36. N.J.—Bennan v. Parsonnet, 83 
A. 948. 83 N.J.Law 20. 

37. N.J.—^Bennan v. Parsonnet, su¬ 
pra. 

48 C.J. p 1131 not 26. 

38. La.—^Wells v. McGehee, App., 
39 So.2d 196. 

48 C.J. p 1131 note 30. 

Setting broken ankle 
Where twenty-year old boy, hav¬ 
ing fallen while playing baseball, 
was taken to physician’s office with 
swollen ankle, physician, having ad¬ 
ministered ether and set ankle with 
boy’s consent, was held not liable 
because not obtaining father’s con¬ 
sent.—Sullivan v. Montgomery, 279 
N.Y.S. 675, 155 Misc. 448. 

39. Mich.—^Zoski v. Gaines, 260 N, 
W. 99, 271 Mich. 1. 

Okl.—Rogers v. Sells, 61 P.2d 1018, 
178 Okl. 103. 

Pa.—Corpus Juris quoted in Zaman 
V. Schultz, 19 pa.Dist. &Co. 309, 
311, 

Wash.—^In re Hudson, 126 P.2d 765, 
13 Wash.2d 673. 

48 C.J. p 1131 note 31. 

40. Pa.—^Zaman v* Schultz, 19 Pa. 
Dist. &Co. 309. 
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temporary custodians, have no authority to give 
consent.^l Where an operation without prolonged 
delay appears to the physician to be necessary, only 
a reasonable and diligent effort on the part of the 
physician to find the parents and advise them of 
the situation has been required.Lack of the fa¬ 
ther’s express consent to the performance of an 
operation on a child seventeen years of age has 
been held not to subject the physician to liability 
where the father approved of the child, accom¬ 
panied by adults, consulting the physician, and 
nothing in the record showed that express consent, 
if requested, would not have been given.^2 

Where a husband is able to give his own con¬ 
sent to an operation on him, the wife’s consent to 
the operation is unnecessary.'^^ It has been held 
that a surgeon is justified in performing an opera¬ 
tion on a married woman with her consent, when 
he deems the operation necessary, whether or not 
her husband consents ,*^5 t,ut other decisions, ap¬ 
parently assuming that the husband’s consent is 
necessary, hold that, by placing his wife under the 
care of a surgeon for treatment, a husband implied¬ 
ly consents to such operations as may be found nec¬ 
essary or expedient.'^® 

h. Griving Instructions 

Failure of a physician or surgeon to give the patient 
or his family or attendants ail necessary and proper In¬ 
structions as to the care and attention to be given to the 
patient and the cautions to be observed Is negligence 
which will render him liable for resulting injury. 

It is the duty of a physician or surgeon, in deal¬ 
ing with a case, to give the patient or his family 
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or attendants all necessary and proper instruc¬ 
tions as to the care and attention to be given to 
the patient and the cautions to be observed, and 
a failure to do so is negligence which will render 
him liable for resulting injury.'^'^ 

i. Leaving Foreign Object in Patient’s Body 

A surgeon by permitting, through his failure to ex¬ 
ercise requisite care or skill, a foreign substance to en¬ 
ter or remain in the body of the person operated on, 
omits the discharge of, or violates, the duty the law im¬ 
poses on him. 

A surgeon by permitting, through his failure to 
exercise requisite care or skill, a foreign substance 
to enter or remain in the body of the person op¬ 
erated on, omits the discharge of, or violates, the 
duty the law imposes on him.'^S Thus leaving a 
drainage tube in the wound until the healing proc¬ 
ess has covered it up^^ or sewing up an incision 
without removing the needle,50 in the absence of 
some explanation by the surgeon, constitutes neg¬ 
ligence. The fact that part of a hypodermic needle, 
used in an operation, remained in the patient’s body 
has been held not to show malpractice where the 
physician used due care to locate it and a physi¬ 
cian has been held under no obligation to inform 
a patient of the leaving of part of a needle in his 
body during an operation, when telling would en¬ 
danger the success thereof.52 

Sponges and pads. The requirement of care and 
skill has been held to extend to the removal by the 
surgeon, as part of the operation, of sponges or 
gauze pads used by him during the course of the 
operation,53 and failure to remove a sponge or 


41. Tex.—^Moss v. Rishworth, Com. 
App., 222 S.W. 225. 

42. W.Va.—^Browning v. Hoffman, 
111 S.E. 492, 90 W.Va. 568. 

Use of telephone 

Where child fractured arm while 
playing during school recess, and 
principal of school telephoned place 
of employment of child's mother but 
was unable to locate mother, doctor 
to whom principal then took child 
was justified on ground of emergen¬ 
cy in proceeding according to cus¬ 
tomary practice of doctors in local¬ 
ity to have child put under ansees- 
thesia preparatory to setting the 
arm, without first obtaining consent 
of mother of child.—^Wells v. Mc- 
Gehee, La-App., 39 So,2d 196. 

43. Mich.-—Bakker v. Welsh, 108 N. 
W. 94, 144 Mich. 632, 7 L.R.A.,N. 
S., 612. 

44. Mich.—^Rytkonen v. Lojacono, 
257 N.W. 703, 269 Mich. 270. 

Tex.—^Barker v. Heaney, Civ.App., 
82 S.W.2d 417, error dismissed. 

4& Md.—State v. Housekeeper, 16 


A. 382, 70 Md. 162, 170, 14 Am.S.R. 
340, 2 L.R.A. 587. 

48 C.J. p 1131 note 27. 

46. Mass.—^McClallen v. Adams, 19 
Pick. 333, 31 Am.D. 140. 

48 C.J. p 1131 note 28. 

47. Va.—^Vann v. Harden, 47 S.E. 
2d 314, 187 Va. 555. 

48 C.J. P 1131 note 34, 

48. Ala,—Sellers v, Noah, 95 So. 
167, 209 Ala. 103. 

Idaho.—Corpus Juris cited in Rein¬ 
hold V. Spencer, 26 P.2d 796, 801, 
53 Idaho 688.' 

Wyo.—Corpus Juris cited in Higley 
V. Jeffrey, 8 P,2d 96, 98, 44 Wyo, 
37. 

Paihire to inform patient of foreign 
object necessarily left in his body 
see infra subdivision m of this 
section. 

Seasonable care 

Surgeon performing operation 
must exercise reasonable care in 
seeing that no foreign substances 
which should be removed are left in 
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body.—Jackson v, Hansard, 17 P.2d 
659, 45 Wyo. 201. 

49. Miss.—Saucier v. Ross. 73 So. 
49, 112 Miss. 306. 

48 C.J. p 1132 note 41. 

50. Mich.—Le Faive v. Asselin, 247 
N.W. 911, 262 Mich. 443. 

51. N.Y.—Mandelbaum v. Weil, 203 
N.Y.S. 289, 208 App.Div. 409. 

52. Ohio.—^Eislein v. Palmer, 7 
Ohio S.&O.P. 365, 5 Ohio N.P. 325. 

53. U.S.—^Ruth V. Johnson, Iowa, 
172 F. 191, 96 C.C.A. 643. 

Or.—Carruthers v. Phillips, 131 P.2d 
193, 169 Or. 636. 

48 C.X p 1132 note 37. 

Sack of safety appliances 

Surgeon who accepted operation 
which was not emergency operation, 
knowing that hospital did not have 
safety appliances to prevent sponges 
being lost in abdominal cavity, vol* 
untarily assumed risk of overlook¬ 
ing sponges used in operations.— 
Ales V. Ryan, 64 P.2d 409, 8 Cal.2d 
82. 
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pad may render liim liable for the damages caused 
by such failure.54 A surgeon’s failure to remove 
a sponge or pad before closing an incision has been 
held negligence per se,55 or prima facie negli- 
gence,S6 or necessarily negligence 7 but, on the 
other hand, there is authority for the holding that 
leaving a sponge is not negligence per se,^8 or con¬ 
clusively negligence,59 and that no liability fol¬ 
lows therefrom if reasonable and ordinary care is 
exercised in keeping track of and removing the 
sponges.69 Where the patient’s condition is criti¬ 
cal, and the paramount duty is to complete the op¬ 
eration in the shortest possible time, the failure 
to remove a sponge has been held an accidental 
and excusable slip or inadvertence, and not action¬ 
able negligence.61 Some authorities hold that a 
surgeon cannot relieve himself of liability for in¬ 
jury to a patient caused by leaving sponges or 
pads, by reliance on a custom or rule requiring the 
attending nurse to count the sponges or pads used 
and removed, and on the nurse’s statement as to 
the count,®2 but there is authority to the contrary, 
at least where the operation is performed by the 
surgeon at a hospital not owned and controlled 
by him, assisted by nurses not his employees.^s 

An assisting physician, whose part in the oper¬ 
ation is to insert and withdraw sponges, cannot es¬ 
cape liability for his negligent failure to withdraw 


sponges on the ground that he was an assistant.®^ 

j. Dealing with Contagious Disieases 

It Is the duty of a physician who is attending a pa¬ 
tient afflicted with a contagious or infectious disease to 
exercise care in advising and warning persons who are 
liable to exposure of the existence and nature of the 
danger from the disease, to avoid doing any act which 
would tend to spread the infection, and to take all 
necessary precautionary measures to prevent its spread 
to other patients attended. 

It is the duty of a physician who is attending a 
patient afflicted with a contagious or infectious 
disease to exercise care in advising and warning 
members of the family®5 and others who are liable 
to exposure®® of the existence and nature of the 
danger from the disease, to avoid doing any act 
which would tend to spread the infection,®7 and to 
take all necessary precautionary measures to pre¬ 
vent its spread to other patients attended.®® A phy¬ 
sician who fails to give such warning is negligent,®® 
and is liable in damages to any person injured as 
the direct and proximate result of his negligence.7® 
Likewise a physician may be negligent in wrong¬ 
ly advising persons liable to exposure to infection 
or contagion that there is no such danger.7i A 
physician who, knowing that he has an infectious 
disease, continues to visit a patient without appris¬ 
ing him of the fact and without proper precau¬ 
tions on his own part, and communicates to him 


Two physicians assisting during op¬ 
eration 

Where two physicians assisted in 
placing gauze sponges in patient’s 
body during operation, both physi¬ 
cians were bound to exercise due 
care in removal of sponges.—Mitch¬ 
ell V. Saunders, 13 S.E.2d 242, 219 
N.C. 178. 

54. Cal.— Corpus Juris cited in Ales 

V. Ryan, 64 P.2d 409, 420, 8 Cal. 
2d 82. 

N.Y.—^Barnes v. Gardner, 9 N.T.S.2d 
785, 170 Misc. 604. 

Or.—Parker v. Pettit, 138 P.2d 592, 
171 Or. 481—Carruthers v. Phil¬ 
lips, 131 P.2d 193, 169 Or. 636. 

55. Fla.—Smith v. Zeagler, 157 So. 
328, 116 Fla. 628. 

Tex.— Corpus Juris cited in Thomp¬ 
son V. Barnard, Civ.App., 142 S. 

W. 2d 238, 240, affirmed Barnard v. 

Thompson, 158 S.W.2d 486, 138 

Tex. 277. 

Wash.—McCormick v, Jones, 278 P. 

181, 152 Wash. 508, 65 A.L,.R. 1019. 
48 C.J. p 1132 note 38. 

50. Or.—Carruthers v, Phillips, 131 
P.2d 193, 169 Or, 636. 

57. Tex.—^Moore v. Ivey, Civ.App., 
264 S.W. 283. 

58. Ill,—Olander v. Johnson, 258 III. 
App. 89. 

La.—Roark v, Peters, 2 La.App. 448. 


59. Okl.—Cassingham v. Berry, 150 
P. 139, 168 P. 1020, 67 Okl. 134. 

Or.—Rayburn v. Day, 268 P. 1002, 
126 Or. 135. 

60. Okl.—^Aderhold v. Stewart, 46 P. 
2d 340, 172 Okl. 72—Aderhold v. 
Stewart, 46 P.2d 346, 172 Okl. 77. 

48 C.J. P 1132 note 44. 

61. Fla.—Smith v. Zeagler, 157 So. 
328, 116 Fla. 628. 

48 C.J. P 1132 note 45. 

62. Cal.—Key v. Caldwell, 104 P.2d 
87, 39 Cal-App.2d 698—^Armstrong 
V. Wallace, 47 P.2d 740, 8 Cal.App. 
2d 429. 

Ind.—^Punk v. Bonham, 183 IST.E. 312, 
204 Ind. 170. 

Wyo.—Corpus Juris cited in Jack- 
son V. Hansard, 17 P.2d 659, 662, 
45 Wyo. 201. 

48 C.J. p 1132 note 48. 

Record of sponges used 

(1) Reliability of nurse's count of 
sponges used in operation to justify 
surgeon in safely acting on it must 
be determined in each particular 
case on basis of qualifications and 
efficiency of nurse, and care which 
she has exhibited in performance of 
her duties.—^Ales v. Ryan, 64 P.2d 
409, 8 Cal. 2d 82. 

(2) Where operation was per¬ 
formed under immediate supervision 
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of surgeon, he was chargeable with 
notice of what was taking place 
about him, including duty of observ¬ 
ing whether record of number of 
sponges which were placed in abdo¬ 
men was being kept, and responsibil¬ 
ity of seeing that all sponges were 
removed before incision was closed. 
—^Ales V. Ryan, supra. 

63. Mass.—Guell v. Tenney, 159 N. 
•E. 451, 262 Mass. 64. 

48 C.J. p 1132 notes 49, 50. 

64. Ark.—Spears v. McKinnon, 270 
S.W. 524, 168 Ark. 357. 

65. Ark.—^Davis v. Rodman, 227 S. 
W. 612, 147 Ark. 385, 13 A.L.R. 
1459. 

66. Ohio.—^Davis v. Rodman, supra 
—Jones V. Stanko, 160 N.E. 456, 
118 Ohio St. 147. 

67. Ark.—^Davis v. Rodman, 227 S. 
W. 612, 147 Ark. 385, 13 A.L.R. 
1459. 

68. Ky.—Piper v. Menifee, 12 B. 
Mon. 465, 54 Am.D. 547. 

69. Ohio.—Jones v. Stanko, 160 N.E. 
456, 118 Ohio St. 147. 

70. Ohio.—Jones v. Stanko, supra. 

71. Ark.—Davis v. Rodman, 227 S- 
W. 612, 147 Ark. 385, 13 A.L.R. 
1459. 

48 C.J. P 1132 note 59. 
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this disease, is responsible for the consequent dam¬ 
age thus produced by his own wrongful act,^^ 
including the suffering, danger, and loss of time, 
as well as the expense necessarily occasioned by 
the second disease.^s 

k. Intrusion of Nonprofessional Assistant 

Where a physician takes a nonprofessional, unmar¬ 
ried man with him to attend a confinement case, there 
being no emergency, both are iiable in damages to the 

patient. 

Where a physician takes a nonprofessional, un¬ 
married man with him to attend a confinement case, 
there being no emergency, both are liable in dam¬ 
ages to the patient,and it makes no difference 
that the patient or her husband, supposing that the 
intruder was a medical man, submitted without ob¬ 
jection to his presence.'^s 

Z. Mistake in Prescription 

Where the injury or death of the patient results 
from the negligence of the practitioner in writing an 
erroneous prescription, he is iiabie. 

Where the injury or death of the patient results 
from the negligence of the practitioner in writing 
an erroneous prescription, he is liable,76 even 
though the druggist who compounds the prescrip¬ 
tion is also guilty of negligence'^and even though 
the prescription was taken to a druggist other than 
the one to whom he had directed it.*^® 

m. Fraud and Deceit; Failure to Inform, or 
Misinforming, Patient 

It is the duty of a physician to act with the utmost 
good faith toward the patient, and he must advise his 


patient if he cannot accomplish a cure or If the treat¬ 
ment will probably be of no benefit. Where his negligence 
results in injury to the patient, he must inform the pa¬ 
tient of the injury. 

It is the duty of a physician to act with the ut¬ 
most good faith toward his patient, and if he knows 
that he cannot accomplish a cure, or that the treat¬ 
ment adopted will probably be of no benefit, it is 
his duty to advise his patient of these facts, and 
if he fails to do so he is guilty of breach of duty.'^^ 
Likewise, if the physician represents to the patient 
that he can be cured, without knowledge whether 
the representation is true or false, and the patient 
accepts treatment in reliance thereon, and is not 
cured, the physician is liable in an action for de- 
ceit.^o In order for recovery to be had because 
of deceit based on the physician’s statement that 
he could and would cure the patient, the repre¬ 
sentation must not only have been false, but it also 
must have been made with a fraudulent intent. 
While failure of a physician to warn a patient of 
possible danger from a remedy is not negligence 
per se,S2 a physician vrho misleads a patient by 
not only failing to give him such warning, after 
which the patient would have refused the treatment, 
but by affirmatively assuring him of a cure there¬ 
by, is liable for the harmful consequences of the 

treatment. 8 3 

The failure of a physician to exercise due care 
in a treatment or in the performance of an oper¬ 
ation does not of itself constitute fraud, 34 but it 
is his duty to disclose immediately to the patient 
any injury inflicted through his negligence,35 and 
a physician’s concealment from the patient of the 


72. Ky.—^Piper v. Menifee, 12 B. 
Mon. 465, 54 Am.D. 547. 

73. Ky.—^Piper v. Menifee, supra. 

74. Mich.—^De May v. Roberts, 9 N’. 
W. 146, 46 Mich. 160, 41 Am.R. 154. 

75. Mich.—^De May v. Roberts, su¬ 
pra. 

76. Cal.—Speer v. Brown, 79 P.2d 
179, 26 Cal.App.2d 283. 

48 C.J. P 1133 note 63. 

77. III.—Murdock v. Walker, 43 Ill. 
App. 590. 

78. Ill.—Murdock v. Walker, supra. 

79. Iowa.—^Wambold v. Brock, 19 IT. 
W.2d 582, 236 Iowa 758. 

Mo.—^liOgan v. Field, 75 Mo.App. 594. 
N.D.—Corpus Juris q^uoted in Tvedt 
V. Haugen, 294 IT.W. 183, 187, 70 
N.D. 338. 132 A.L,.R. 379. 

Dentist who for any reason is un¬ 
able personally to exercise the skill 
ordinarily exercised by dentists in 
the community may be under duty to 
advise patient to employ another 
dentist who is better equipped.—Vigr- 
neault v. Dr. Hewson Dental Co., 15 


N.E.2d 185, 300 Mass. 223, 129 A.L. ■ 
R, 95. 

Drugfless healer is in position of 
trust and confidence with respect to 
his patient, and if he knows or 
should know that any treatment that 
he is permitted to use would be of 
no benefit to the patient it is his 
duty to so advise, and if there is 
another mode of treatment that is 
more likely to be successful he must 
send patient to a doctor, and failure 
to do so when situation obviously 
calls for it may render healer liable 
for malpractice.—^Kelly v. Carroll, 
Wash., 219 P.2d 79. 

Treatment available from specialist 

If a physician knows that there 
is another mode of treatment that is 
more likely to be successful, which 
he does not have the facilities or 
training- to g-ive, but which is avail¬ 
able from specialists, it is his duty 
to advise his patient of such facts.— 
Tvedt V. Haugen, 294 N.W. 183, 70 
N-D. 338, 132 A.L..R. 379. 

sa N.D.—Corpus Juris quoted in 
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Tvedt V. Haugen, 294 IST.W. 183, 
187, 70 N.D. 338, 132 A.L.R. 379. 
48 C.J. P 1133 note 69. 

81. Minn.—Hedin v. Minneapolis 
Medical etc., Inst., 64 N.W. 158, 
62 Minn. 146, 54 Am.S.R. 628, 35 
L.R.A. 417. 

N.H.—Spead v. Tomlinson, 59 A. 376, 
73 N.H. 46, 68 L.R.A. 432. 

82. Va.—^Hunter v. Burroughs, 96 S. 
E. 360, 123 Va. 113. 

83. Va.—^Hunter v* Burroughs, su¬ 
pra. 

84. Tex.—Carrell v. Denton, 157 S. 
W.2d 878, 138 Tex. 145. 

85. Ariz.—^Acton v. Morrison, 155 P. 
2d 782, 62 Ariz. 139. 

Ark.—Burton v. Tribble, 70 S.W.2d 
603, 189 Ark. 58. 

Fracturing jaw in extracting tooth 
Dentist, fracturing patient’s jaw- 
in extracting tooth, owed duty to no¬ 
tify patient of fracture in order that 
he might have it treated promptly.— 
Wambold v. Brock. 19 N.W.2d 582, 
236 Iowa 758. 
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fact that in performing an operation he removed 
organs unnecessarily and without authority con¬ 
stitutes a fraud on the patient.S6 Where a physi¬ 
cian is not guilty of malpractice in failing to re¬ 
move one of the patient’s organs, his false repre¬ 
sentation that he removed it is not actionable as 
fraud.®^ Assurance by a physician that an opera¬ 
tion would not be serious does not constitute a ba¬ 
sis of an action for fraudulent representations 
where the operation, although it had injurious con¬ 
sequences, was necessary because of conditions then 

existing. 8 S 

Where it is necessary to leave a foreign object 
in the body of the patient, failure of the physician 
so to inform the patient may constitute fraud.^9 A 
physician who negligently leaves a sponge in the 
body of the patient is not guilty of fraudulent con¬ 
cealment where he has no knowledge of the fact 
and no fixed purpose to conceal the wrong from 
the patient.^*^ 

A physician who in conspiracy with others forci¬ 
bly requires a patient to take an injection which 
deprives the patient of his mental faculties, for 
the purpose of enabling the others to obtain con¬ 
trol of the patient’s property, is liable for damages 
thereby incurred.^! 

§ 49, —— Wrongful Certificate of Insanity 
or Inebriety 

A physician who signs a certificate of insanity which 
is false, without exercising ordinary care and prudence 
in making his examination, and without making due in¬ 


quiry into the question of sanity, Is liable to an action 
for damages. 

A physician who signs a certificate of insanity 
which is false, without exercising ordinary care 
and prudence in making his examination, and with¬ 
out making due inquiry into the question of sanity, 
is liable to an action for damages.^2 Qn the other 
hand, a physician who signs a certificate of in¬ 
sanity when the patient is sane is not liable there¬ 
for where the certificate was signed after mak¬ 
ing an examination, and the mistake was due mere¬ 
ly to an error of judgment, provided the physi¬ 
cian brings to the case the learning, care, and dili¬ 
gence required by law.^S Jn the absence of stat¬ 
ute, a civil action for damages against a physician 
for certifying to a person’s insanity cannot be based 
on the insufficiency of the methods which he pur¬ 
sued in reaching and certifying a correct conclu¬ 
sion and so-, where the patient is in fact insane 
and in need of confinement, no action will lie against 
a physician for certifying, without a proper ex¬ 
amination, that the patient is insane.95 In an ac¬ 
tion for falsely certifying, through malice or neg¬ 
ligence, to the insanity of plaintiff, the falsehood, 
and not the insufficiency of the certificate, is the 
ground of action against defendant.^® 

Certificate of inebriety. Under a statute relating 
to commitment for inebriety, the privilege of wit¬ 
nesses may attach to physicians issuing a certifi¬ 
cate of inebriety, so that they are not liable for neg¬ 
ligence in so doing, in the absence of bad faith or 
malice.®"^ 


86. Ga,-—Tabor v. Clifton, 12 S.E.2d 
137, 63 Ga.App. 76S. 

87. Ohio.—^Netzel v. Todd, 157 N.E. 
406, 24 Ohio App. 219. 

88. Pa.—^Bernath v. Le Fever, 189 
A. 342, 325 Pa. 43. 

89. Ga.—^Bryson v. Aven, 124 S.E. 
653, 32 Ga.App. 721. 

Fesssury 

Where in curetting a womb it be¬ 
came necessary to insert a pessary, 
it was physician's duty to inform pa¬ 
tient within reasonable time as to its 
use and direct its removal, and his 
failure to do so was fraud on her.—- 
Bryson v. Aven, 124 S.E. 553, 33 Ga. 
App. 721. 

Sponge 

Surgeon, even if he had been com¬ 
pelled by necessities of case to leave 
sponge in patient's abdomen because 
of dangers attendant on delay fur¬ 
ther to explore for it, had legal duty 
to inform patient of that fact within 
reasonable time.—Smith v. Zeagler, 
167 So. 328, 116 Fla. 628. 


90. Tex.—^Carrell v. Penton, 157 S. 
W.2d 878, 138 Tex. 145. 

91. Ga.—Lord v. Claxton, 8 S.E.2d 
657, 62 Ga.App. 526. 

92. Fla.—Corpus Juris quoted in 
Beckham v. Cline, 10 So.2d 419, 
422, 151 Fla. 481. 

Md.—Miller v. West, 167 A 696, 165 
Md. 245. 

Mo.—Corpus juris cited in Woodruff 
v. Shores, 190 S.W.2d 994, 996, 354 
Mo. 742. 

48 C.J. P 1133 notes 75, 78, 79. 

False imprisonment by issuing cer¬ 
tificate of insanity see False Im¬ 
prisonment § 16. 

93. Pa.—^Williams v. L*e Bar, 21 A. 
525, 141 Pa. 149. 

48 CX p 1133 note 80. 

Errors of judgment generally see su¬ 
pra 9 48 e. 

Privilege of statements In court pro^ 
eeedittgs 

Statements by physician In cer¬ 
tificates attached to petition for pur¬ 
pose of causing inquiry to be made 
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as to sanity of a person, which 
statements are made in good faith 
and without ulterior motives, are en¬ 
titled to same privilege as other 
statements made in connection with 
court proceedings.—Brandt v. 
Brandt, 3 N.E.2d 96, 286 Ill.App. 161. 

Quasi-judicial officer 

Physician appointed by trial court 
to act as examiner in an insanity 
proceeding and to report his find¬ 
ings to the court is a quasi-judicial 
officer and as such is immune from 
civil action for acts performed by 
him in connection with the proceed¬ 
ing.—Linder v. Poster, 295 N.W. 299, 
209 Minn. 43, 

94. Me.—^Pennell v. Cummings, 75 
Me. 163. 

95. Md.—Miller v. West, 167 A 696, 
165 Md. 245. 

96. Me.—^Pennell v, Cummings, 75 
Me. 163. 

97. Mass.—^Niven v. Boland, 68 N.E. 
282, 177 Mass. 11, 52 L.R.A 786. 
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§ 50. Effect of Admission of Want of Suffi¬ 
cient Skill or Care 

If a practitioner frankiy informs a patient of his want 
of skill, or the patient is in some way fully aware of It, 
the latter may not complain of the lack of that which he 
knew did not exist. 

If a practitioner frankly informs a patient of his 
want of skill, or the patient is in some other way 
fully aware of it, the latter cannot complain of 
the lack of that which he knew did not exist.^s 

§ 51. Effect of Patient’s Contributory Neg¬ 
ligence 
,a. In general 

b. Failure to follow instructions 

c. Refusal to permit proper treatment 

d. Failure to return 

e. Failure to consult another physician 

a. In G-eneral 

Where negligence on the part of the patient or those 
acting tor him proximately contributed to the Injury al¬ 
leged to have arisen from the negligence or malpractice 
of a physician or surgeon, there can be no recovery. 

The general rules with respect to the effect of 
contributory negligence on the right to recover for 
personal injuries apply in actions for injuries al-. 
leged to have arisen from the negligence or mal¬ 
practice of a physician or surgeon,and it has 
been uniformly held that, where negligence on the 
part of the patient or those acting for him proxi¬ 
mately conduced or contributed to the injury com¬ 


plained of, there can be no recovery.^ 

Even though no instructions are given the pa¬ 
tient, he is required to exercise such ordinary pru¬ 
dence as would be expected of a person situated in 
his condition, and a failure on his part to exercise 
this prudence will prevent recovery.^ It has been 
held that if both the patient and the physician have 
been negligent, and the injuries due to the respec¬ 
tive negligence of each can be separated, the physi¬ 
cian is liable for the injuries due to his own want 
of skill or care;^ but it has also been held that a 
mentally competent person who submits to treat¬ 
ment by a physician he knows to be grossly intox¬ 
icated is guilty of contributory negligence barring 
the right to recover for malpractice.^ Negligence 
on the part of a patient is not a bar to recovery 
where it did not contribute proximately to the in¬ 
jury caused by defendant’s malpractice.® 

Injury from patient's own act, A physician is 
not liable for an injury caused by the voluntary 
act of the patient.® Thus a surgeon who performs 
an operation on the insistence of the patient, de¬ 
spite his advice that it is unnecessary and improper, 
cannot be held liable on the ground that the opera¬ 
tion was improper and injurious.*^ 

Interference by the patient while the physician 
is performing his duties, which contributes to the 
injury, will bar a recovery.® 

Failure to secure assistance requested. The re¬ 
fusal or neglect of the patient to procure needed 


98. Iowa.—^Morrison v. Altigr, 138 
N.W. 510, 134 N.W. 629, 157 Iowa 
265. 

N.Y.—Lorenz v. Jackson, 34 N.Y.S. 
652, 88 Hun 200. 

Liability of unqualified persons see 
infra § 53. 

99. N.D.—^Halverson v. Zimmerman, 
232 N.W. 754, 60 N.D. 113. 

Or.—^Wemmett v. Mount, 292 P. 03, 
134 Or. 305. 

Contributory negrli&ence in general 
see Negligence §§ 116-173, 

1. Ky.—Stacy v. Williams, 69 S.W. 

2d 697, 253 Ky. 353. 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

N.D,—Corpus Juris cited lu Halver¬ 
son V. Zimmerman, 232 N.W. 754, 
767, 60 N.D. 113—McDonnell v. 

Monteith, 231 N.W. 854, 59 N.D. 
750. 

Or.—^Wemmett v. Mount, 292 P. 93, 
134 Or. 305. 

48 C.J. p 1134 note 90. 

Injury caused by patient’s cliild 
Where physician provided a place 
for patients’ children, but patient re¬ 
quested that her young daughter re¬ 
main with her during administration 


of heat treatment, patient could not 
recover for burns from lamp used in 
treatment which daughter caused to 
fall on patient's back.—Chapman v. 
Loer. 76 P.2d 600, 193 Wash. 569. 
Treatment without 3C-ray photo¬ 
graph 

Failure to have X-ray photograph 
of fracture made due to patient's 
conduct after notification of neces¬ 
sity therefor will not render physi¬ 
cian liable for malpractice in con¬ 
tinuing to treat fracture without 
such photograph.—Shannon v. Ram¬ 
sey, 193 N.D. 235, 288 Mass. 543. 

2. Or.—^Beadle v. Paine. 80 P. 903, 
46 Or. 424. 

48 C.J. P 1134 note 96. 

3. Me.—^Josselyn v. Dearborn, 62 A. 
2d 174. 

48 C.J .p 1134 note 91. 

4. Ohio.—Champs v. Stone, 58 N.E. 
2d 803, 74 Ohio App. 344. 

Implied or professed ability, aris¬ 
ing from fact that physician holds 
himself out as such and insists on 
his ability to practice his profession 
properly, may not be accepted by a 
patient in the presence of gross in¬ 
toxication of physician of which pa¬ 
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tient is fully aware.—Champs v. 
Stone, supra. 

5. Me.—Josselyn v. Dearborn, 62 A. 
2d 174. 

48 C.J. p 1134 note 91. 

ITegligeuce of veterinary 

Where veterinary placed many 
cattle together in pen in barn for 
purpose of vaccinating them, and 
cattle, frightened by the needle, 
crowded on each other and piled up 
thereby trampling a number of them, 
the fact that owner's father and 
hired man assisted veterinary in 
placing cattle in barn was insuffi¬ 
cient to show contributory negli¬ 
gence barring owner's recovery 
against veterinary.—^Breece v. Ra¬ 
gan, 138 S.W.2d 758, 234 Mo.App. 
1093. 

6. Ark.—^Dunman v. Raney, 176 S. 
W. 339, 118 Ark. 337. 

Fa.—^Richards v. Willard, 35 A. 114, 
176 Pa. 181. 

7. Ind.—Gramm v. Boener, 56 Ind. 
497. 

48 C.J. p 1134 note 94. 

8 . Ind.—Young v. Mason, 35 N.E. 
521, 8 Ind.App. 264. 
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assistance requested l>y the physician is contrib¬ 
utory negligence constituting a defense to an ac¬ 
tion for injurious treatment.^ 

Contributory negligence after malpractice- 
Where liability for negligence or malpractice has 
been incurred by a physician, subsequent negligence 
of the patient, which aggravates the injury primar¬ 
ily sustained at the hands of the physician, does not 
discharge the latter from liability, but only goes in 
mitigation of damages.^® 

h. Failure to Follow Instructions 

Failure of a patient to cooperate with his physician 
and to follow all reasonable and proper Instructions, 
thereby contributing to the injury claimed to have arisen 
from the physician*s negligence or malpractice, will bar 
recovery therefor. 

It is the duty of a patient to cooperate with his 
physician and conform to the necessary prescrip¬ 
tions and treatment, and follow all reasonable and 
proper instructions given,i^ and a failure on the 
part of the patient in this respect which contributes 
to injury claimed to have arisen from the physi¬ 
cian's negligence or malpractice will bar recovery 
therefor, even though his compliance is pre¬ 
vented by the pressure of paints or his refusal to 
carry out the instructions is due to his ignorance of 
the consequences of such failure.i^ 

. c. Refusal to Permit Proper Treatment 

A physician or surgeon who is prevented from curing 
an ailment by the refusal of the patient to submit to 


proper treatment cannot be held liabie for resulting dam¬ 
ages. 

A patient is bound to submit to the treatment pre¬ 
scribed by his physician or surgeon, if it is such 
as a physician or surgeon of ordinary skill would 
sanction and a physician or surgeon who is pre¬ 
vented from curing an ailment by the refusal of 
the patient to submit to proper treatment cannot be 
held liable for resulting damages.is Where a pa¬ 
tient is incompetent to be consulted, and the mem¬ 
bers of his family having him in charge refuse to 
allow an operation or other proper treatment pro¬ 
posed by the physician, he is relieved of liability 
for the course pursued or for injuries resulting 
from failure to apply the treatment.i7 

d. Failure to Return 

A patient who, after receiving treatment, falls to re¬ 
turn to the physician or surgeon for further treatment, 
as instructed, is guilty of contributory negligence pre¬ 
venting recovery for injurious consequences from such 
failure. 

A patient who, after receiving treatment, fails to 
return to the physician or surgeon for further 
treatment, as instructed, is guilty of contributory 
negligence preventing recovery for injurious con¬ 
sequences from such failure;^® but where the phy¬ 
sician considers the treatments ended, and does not 
instruct the patient to return, the patient is not 
chargeable with negligence for failure to return.^^ 
A patient's failure to return for further treatment, 
after discovering that he is not improving, because 
of the physician's negligent treatment, does not bar 


9- Ill.—^Haeringr v. Spicer, 92 Ill. 
App. 449. 

Mo.—Summers v. Tarpley, 208 S.W. 
266, 357 Ko, 417. 

10. Wis.—Schultz V. Tasche, 165 N. 

W. 292, 166 Wis. 561. 

48 CJ. P 1135 note 10. 

IX. Conn.—Corpus Juris- cited in 
Chubb V. Holmes, 150 A. 516, 619, 
111 Conn. 482. 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

48 C-J*. p 1134 note 97. 

12. Cal.—Gerber v. Day, 6 P.2d 535, 
119 Cal.App. 446. 

Conn.—Corpus Juris cited in Chubb 

V. Holmes, 150 A. 516, 519, 111 
Conn. 482. 

Me.—^Josselyn v. Dearborn, 62 A.2d 
174, 

H.D.—^McDonnell v. Monteith, 231 N. 

W. 854, 59 Isr.D. 750. 

48 C.J. p 1134 note 98. 

13. Pa.—^McCandless v. MeWha, 22 
Pa. 261—^Haire v. Reese, 7 Phila. 
138. 

14. Mass.—Carey v. Mercer, 132 N. 
E. 353, 239 Mass. 599. 


15. Colo.—^McGraw v. Kerr, 128 P. 
870, 23 Colo.App. 163. 

16. Minn.—^Peterson v. Branton, 162 
K.W. 895, 137 Minn. 74. 

48 C.J. P 1134 note 3. 

17. D.C.—Routt V. Ready, 265 F. 
455, 49 App.D.C. 305. 

48 C-J. p 1135 note 4. 

Refusal to leave patient in hospital 
Where father, who had taken son 
to physician to have fractured arm 
set, refused to leave son with physi¬ 
cian in hospital when it became ap¬ 
parent that infection had developed 
in arm, permanent injury which re¬ 
sulted from infection which caused 
paralysis of arm was due to father’s 
negligence as against contention 
that injury resulted from negligence 
of physician in placing plaster of 
Paris cast on son’s arm so tightly as 
to stop circulation.—Brown v. Dark, 
119 S.W.2d 529, 196 Ark. 724. 

18. Cal.—Gerber v. Day, 6 P.2d 535, 
119 Cal.App. 446. 

Idaho.—Corpus Juris cited in Nash 
V. Meyer, 31 P.2d 273, 281, 54 Idaho 
283. 

48 C.J. p 1135 note 5. 
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Failure to return for further exam¬ 
ination 

Where physician on examination 
of patient made an incorrect diagno¬ 
sis but recommended that he return 
for further examination, which pa¬ 
tient failed to do, physician’s con¬ 
duct was not actionable on charge 
of malpractice.—Ries v. Reinard, 
117 P.2d 386, 47 Cal.App.2d 116. 
Treatment of tooth 

Where plaintifTs physician direct¬ 
ed plaintiff to return to his dentist 
within twenty-four hours and have 
packing removed from tooth socket 
or to get in touch with dentist and 
have dentist see him, but notwith¬ 
standing such specific directions 
plaintiff did not return to dentist or 
get in touch with either the dentist 
or his physician to have anything 
done about removing the pack for 
some eleven days, during which time 
infection had set in, plaintiff could 
not recover from the dentist for 
damages caused by the infection 
from the packing.—^Donathan v. Mc- 
I Connell, Mont., 193 P.2d 819. 

19. Md.—^McClees v. Cohen, 148 A- 
1 124, 158 Md. 60. 
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recovery for injuries from such improper treat¬ 
ment,and the mere fact that a patient who be¬ 
lieves he has been injured by the negligence of his 
physician discharges him or quits his care and em¬ 
ploys another is not in itself evidence of con¬ 
tributory negligence.^^ 

e. Failure to Consult Another Physician 

The patient’s failure to consult another physician aft¬ 
er the defendant physician has assured him of the pro¬ 
priety and success of the treatment given is not con¬ 
tributory negligence unless he is fully aware that his in¬ 
jury has not been, and is not being, properly treated. 

The patient's failure to consult another physician 
after defendant physician has assured him of the 
propriety and success of the treatment given is not 
contributory negligence unless he is fully aware that 
his injury has not been, and is not being, properly 
treated.22 A patient is not guilty of contributory 
negligence precluding recovery by the fact that he 
has relied on a drugless healer.23 

§ 52. Liability to Gratuitous or Charity Pa¬ 
tient 

If a physician undertakes the treatment of a patient 
gratuitously, his liabilities for negligence or malpractice 
are the same as in the case of any other patient. 

A physician may refuse to respond to the call 
of a patient unable to compensate him, as dis¬ 
cussed supra § 48 b, but if he undertakes the treat¬ 


ment of a patient gratuitously, his liabilities for 
negligence or malpractice are the same as in the 
case of any other patient.^^ So a physician em¬ 
ployed by a city or county to treat patients at a 
city or county institution is liable to one of such 
patients who is injured through the physician's 
negligence, although there is no contractual rela¬ 
tion between such patient and the physician.^5 

§ 53. Liability of Unqualified Persons 

One who, although not duly qualified, holds himself 
out as a physician to persons who believe him to be a 
physician and employ him as such is liable for a failure 
to exercise the degree of care, skill, and diligence re¬ 
quired of qualified practitioners; but failure to obtain a 
license as required by law gives rise to no remedy if it has 
caused no injury. 

One who, although not duly qualified, holds him¬ 
self out as a physician to persons who believe him 
to be a physician and employ him as such is liable 
for a failure to exercise the degree of care, skill, 
and diligence required of qualified practitioners, and 
for resulting detriment,2 6 whether or not he is com¬ 
pensated for his services.27 Likewise, where one, 
with his own inventions unknown to schools of 
medicine, holds himself out as a healer of diseases 
and accepts employment as such, he must use rea¬ 
sonable skill in the practice of his profession,28 
and he assumes the risk of the quality and accura¬ 
cy of the inventions ;29 he is liable for damages 


20. Md.—Corpus Juris CLUOted in 
McClees v, Cohen, 148 A. 124, 128, 
158 Md. 60. 

48 C.J. p 1135 note 6. 

21. Kan.—George v. Shannon, 142 
P. 967, 92 Kan. 801, Ann.Cas.l916B 
338. 

Md.—Corpus Juris quoted iu McClees 
V. Cohen, 148 A. 124, 128, 158 Md. 
60. 

22. Iowa.—Schoonover v. Holden, 87 
H.W. 737. 

M.D.—Corpus Juris cited in Halver¬ 
son V. Zimmerman, 232 H.W. 754, 
759, 60 N.D. 113. 

Wash.—Corpus Juris cited in Kelly 
V. Carroll, 219 P.2d 79, 90. 

Reliance on professional skUl 

Patient has right to rely on physi¬ 
cian’s professional skill and need not 
distrust him or set his judgment 
against physician or appeal to other 
physicians.—^Halverson v. Zimmer¬ 
man, 232 N.W. 764, 60 N.H. 113. 

23. Wash.—Kelly v. Carroll, 219 P. 
2d 79. 

Treatment of appendicitis without 
operation 

In wife’s malpractice action 
against drugless healer for death of 
husband from appendicitis, husband 


and wife were not guilty of contrib¬ 
utory negligence in relying on heal¬ 
er because they knew that healer 
would not operate and would not ad¬ 
vise an operation.—Kelly v. Carroll, 
supra. 

24. Mo.—Corpus Juris cited in 
Persten v. Chesney, App., 212 S.W. 
2d 469, 473. 

N.T.—^Barnes v. Gardner, 9 N.T.S.2d 
785, 170 Misc. 604. 

48 C.J. P 1135 note IS, p 1139 note 86. 
Degree of skill and care as affected 
by gratuitousness of services see 
supra § 46. 

25. N.T.—^Barnes v. Gardner, 9 H. 
T.S.2d 785, 170 Misc. 604, 

City almshouse 

N.Y.—^Du Bois V. Decker, 29 N-E. 
313, 130 N.T. 325, 27 Am.S.R. 529, 
14 L.It.A. 429. 

JaU 

Fact that physician, called to jail 
by county oflacer to treat a sick man 
under arrest, was not engaged or re¬ 
tained by patient, did not abso-lve 
such physician from liability to pa¬ 
tient or administratrix of his estate 
after his death for malpractice in 
mistakenly diagnosing patient’s con¬ 
dition as drunkenness as result of 
negligent examination.—^Johnson v. 
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Borland, 26 ]Sr.W.2d 755, 317 Mich. 
225. 

26. Cal.—^Kershaw v. Tilbury, 8 P. 
2d 109. 214 Cal. 679. 

Ga.—^Andrews v. Lofton, 57 S.E.2d 
338, 80 Ga.App. 723. 

Ill.—Williams v. Piontkowski, 84 N*. 

E.2d 843, 337 Ill.App. 101, 

Wash.—^Kelly v. Carroll, 219 P.2d 79- 
48 C.J. p 1135 note 16. 

Effect of physician’s admission of 
want of skill see supra § 50. 
Chiropractor 

N.T.—^Epstein v. Hirschon, 33 N.T. 
S.2d 83. 

48 C.J. p 1135 note 16 [a] (1), (2). 
Dentist 

N.C.—Grier v. Phillips, 55 S.E.2d 485, 
230 N.C. 672. 

Nurse 

Anyone who assumes to act as 
nurse assumes duties, failure to per¬ 
form which may constitute negli¬ 
gence.—Nickley v. Skemp, 239 N.W. 
426, 206 Wis. 265. 

27. Iowa.—^Morrison v. Altig, 138 
N.W. 510, 134 N.W. 529, 157 Iowa 
265. 

28. Cal.—Kershaw v. Tilbury, 8 P, 
2d 109, 214 Cal. 679. 

29. Cal.—^Kershaw v. Tilbury, su¬ 
pra. 
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proximately caused by unskillful treatment,30 and 
he is not relieved from liability by the fact that 
he did the best he could.31 

Failure to obtain a license as required by law 
gives rise to no remedy, if it has caused no in¬ 
jury,3 2 and failure to register in accordance with 
the statutory pro-vision, coupled with a showing of 
the treatment given, is an insufficient basis for a 
charge of malpractice.33 A person who renders aid 
to the sick either as a volunteer or on request as 
a friend or neighbor, but without having or pro¬ 
fessing to have special qualifications, incurs no pro¬ 
fessional responsibility,34 even though his serv¬ 
ice, if performed by one claiming to be competent, 
might justly be characterized as highly negligent 
and unskillful,35 his duty being only to perform the 
service honestly and to the best of his ability.35 

A street railway company^ being unauthorized to 
practice medicine or surgery, cannot be guilty of 

inalpractice.37 

§ 54. Liability for Negligence or Malpractice 
of Others 

a. In general 

b. Partner 

c. Physician employed with another on 

same case 

d. Substitute or other recommended phy¬ 

sician 

e. Assistant, agent, or employee 


f. Nurse or attendant other than em¬ 
ployee 

a. In General 

A physician who is in the general employment of a 
person op corporation is not liable for the negligence of 
another physician or servant in the^ same general em¬ 
ployment where he has not participatecf In the negligent 
act. 

A physician who is in the general employment of 
a .person or a corporation is not liable for ‘the 
negligence of another physician or servant in the 
same general employment where he has not par¬ 
ticipated in the negligent act,3 8 but where he has 
acted jointly and concurrently in the negligent act 
he may be liable for the negligence of the other.38 
A physician who treats a patient injured by an¬ 
other is not liable for the original injury,^^ and 
where his negligence in treatment aggravates the 
original injury he is not a joint tort-feasor with 
the person causing the original injury.^i 

A nurse is not liable for the malpractice of a 
physician.42 A nurse who follows the orders of the 
physician is not liable if injury results from the 
treatment as prescribed, ^3 and the physician alone 
is liable.'^^ 

One who through negligence in medical treat¬ 
ments or operations has injured another and has 
thus subjected the other to the dangers ordinarily 
attendant on further medical treatment may not 
escape liability on the ground that the physician 


30. Oal.—Kershaw v. Tilbury, su¬ 
pra. 

Rare medicine 

One suing for damages for defend¬ 
ant’s false representation that he 
was a physician and had discovered 
rare medicine could recover for in¬ 
jury to health and pain and suffer¬ 
ing caused by defendant’s treatment. 
—Harris v. Boyd, 29S P. S88, 149 
Okl. 198. 

31. Cal.—^Kershaw v. Tilbury, 8 F. 
2d 109, 214 Cal. 679. 

32. Mich,—^Lexchin v. Mathews, 256 
N.W. 825, 269 Mich. 120. 

48 C.J. p 1136 note 18. 

Failure to obtain license as basis 
for inference or presumption of 
negligence see infra § 62. 
Chiropractor 

Ohio.—Willett v. Howekamp, 16 K. 

EI.2d 457, 134 Ohio St. 285. 

Rsntist 

JSr.C,—Grier v. Phillips, 56 S.E.2d 485, 
23*0 I^.C. 672. 

Doctor of naturopathy 
hr.C.—^Hardy v. Dahl, 187 S.E. 788, 
210 K.C. 530. 


Nurse 

Cal.—^Johnston v. Black Co., 91 P.2d 
921, 33 Cal.App.2d 363. 

Osteopath 

Mich.—^Lexchin v. Mathews, 256 N. 

W. 825, 269 Mich. 120. 

Pharmacist 

In patient’s malpractice action 
against pharmacist practicing medi¬ 
cine, although not qualified or li¬ 
censed as a physician, recovery could 
be had only if pharmacist’s treat¬ 
ment of patient fell short of profes¬ 
sional standards of skill and care 
prevailing among persons offering 
treatment lawfully.—^Rudman v. 
Bancheri, 23 N.Y.S.2d 684, 260 App. 
Div. 957. 

33. Mich.—Janssen v.‘ Mulder, 205 
ISr.W. 169, 232 Mich. 183. 

34, Iowa.—^Morrison v. Altig, 138 N. 
W. 510, 134 ISr.W. 529. 157 Iowa 
265. 

48 C.J. p 1136 note 21. 

35- Iowa.—^Morrison v. Altig, supra. 

36. Iowa.—^Morrison v. Altig, supra. 

37. Ohio.—Youngstown Park, etc., 
R. Co. v. Kessler, 95 N.E. 509, 84 
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Ohio St. 74. 36 L,.R.A.,N.S., 60, 
Ann.Cas.l912B 933. 

38. Ohio.—Rath v. Craddock, 29 N. 
E.2d 426. 65 Ohio App. 135. 

Or.—Giusti v. C. H. Weston Co., 108 
P.2d 1010, 165 Or. 625—Wemmett 
V. Mount, 292 P. 93, 134 Or. 305. 

48 C.J. p 1137 note 48 [a]. 

39. Mo.—Baird v. National Health 
Foundation. 144 S.W.2d 850, 235 
Mo.App. 694. 

40. Minn.—^McGough v. McCarthy 
Improvement Co., 287 N.W. 857, 
206 Minn. 1. 

41. N.C,—Bost V. Metcalfe, 14 S.E. 
2d 648, 219 N.C. 607. 

42. Cal.—^Kershaw v. Tilbury, 8 P. 
2d 109, 214 Cal. 679. 

Physician’s wife acting as nurse 

has been held not liable for his mal¬ 
practice.—Kershaw v. Tilbury, su¬ 
pra. 

43. N.C.—^Byrd v. Marion General 
Hospital, 162 S.E. 738, 202 N.C. 
337, 

44- N.C.—^Byrd v. Marion General 
Hospital, supra. 
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attempting to relieve the situation was negligent^S 
Likewise, persons who forcibly and wrongfully re¬ 
quire another to submit to surgical treatment by 
a physician are liable for the latter’s malpractice.**® 
A corporate clinic which rents offices to physicians 
who own stock in the corporation is not liable for 
the negligence of a physician who rents an office.47 

h. Partner 

Partners in the practice of medicine are all liable for 
an injury to a patient resulting from the lack of skill or 
the negligence of any one of the partners within the scope 
of their partnership business. 

Pursuant to general rules, partners in the prac¬ 
tice of medicine are all liable for an injury to a 
patient resulting from the lack of skill or the neg¬ 
ligence, either in omission or commission, of any 
one of the partners within the scope of their part¬ 
nership business;*® and where the facts bring 
the arrangement between physicians within the defi¬ 
nition of a partnership the parties cannot escape 
liability incident thereto by denying that the part¬ 
nership exists.*For an injury resulting from the 
act of one partner outside the common business, the 


offending partner is alone responsible.®® 

c. Physician Employed with Another on Same 
Case 

Physicians employed together by the patient, and 
diagnosing or treating the case together, without with¬ 
drawal by, or discharge of, either, owe the same duty 
and are jointly liable for any negligence. 

Physicians employed together by the patient, and 
diagnosing or treating the case together, without 
withdrawal by, or discharge of, either, owe the 
same duty and are jointly liable for any negli- 
gence.®^ Where two physicians are independently 
employed on the same case, they may, in the ab¬ 
sence of instructions to the contrary, make such 
division of the service as in their best judgment 
the circumstances may require.®^ Each of the phy¬ 
sicians so employed is answerable both for his own 
conduct®® and for the negligent acts or amissions 
of the other which he permits without objection,®* 
or which, by the exercise of reasonable diligence, 
he should have observed;®® but he is not liable for 
negligent acts committed independently by the oth¬ 
er in his absence.®® Where physicians are engaged 


45. Mo.—^Persten v. Chesney, App., 
212 S.W.2d 4159. 

Liability in general for aggravation 
of injury by medical or surgical 
, treatment see Damages § 20. 

Hearing aid artisans, having 
through negligence created a situ¬ 
ation which required medical atten¬ 
tion by permitting cement used for 
taking an impression of plaintifC’s 
ear to enter inner ear canal and rest 
upon eardrum, could not escape lia¬ 
bility on theory that physician was 
guilty of negligence in trying to re¬ 
lieve the situation.—^Persten v. Ches- 
ney, supra. 

Chiropractor’s negligence in treat¬ 
ment of pregnancy 
Where plaintiff, being pregnant, 
placed herself under care of defend¬ 
ant, who was licensed to practice 
obstetrics and as a chiropractor, for 
pre-natal care, delivery, and post¬ 
natal care, defendant's liability for 
negligence in diagnosis and treat¬ 
ment which he undertook was not 
affected by temporary entrance into 
case of physician for special purpose 
of delivering stillborn child on ex¬ 
amination revealing that child had 
expired.—^Williams v. Piontkowski, 
84 N.E.2d 843, 337 Ill.App. 101. 

46- Colo.—^Meek v. City of Love¬ 
land, 276 P. 30, 85 Colo. 846. 

47. Wash.—^Hoover v. Goss, 97 P,2d 
689. 2 Wash.2d 237. 

48. Mont.—Simons v. Northern Pac. 
Ky, Co., 22 P.2d 609, 94 Mont. 355. 

Or.—Corpus Juris cited in Wem- 


mett V. Mount, 292 P. 93, 96, 134 
Or. 305. 

48 C.J. P 1136 note 28. 

Partner recommended by physician 
see infra subdivision d of this 
section. 

49. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 p.2d 609, 94 Mont. 355. 

Representation of firm by partner 
generally see Partnership §§ 135*- 
178. 

50. S.'C.—^Hyrne v. Erwin, 23 S.C. 
226, 55 Am.R 15. 

48 C.J. p 1136 note 29. 

51. Mich.—^Rodgers v. Canfield, 262 
N.W. 409, 272 Mich. 562. 

Ohio.—Mutschman v. petry, 189 N.E. 

658, 46 Ohio App. 525. 

48 C.J. P 1136 note 30. 

Pamily physician and specialist 
Family physician who participated 
in diagnosis of fracture and con¬ 
tinued in active charge of case after 
cast was applied was jointly liable 
with specialists, who placed arm in 
predkermined position and applied 
the cast, for malpractice in diagno¬ 
sis and treatment of fracture.—^Mor¬ 
rill V. Komasinski, 41 N.W.2d 620, 
256 Wis. 417. 

Physicians employed by health as¬ 
sociation 

Where physicians were associated 
in the office of their joint employer, 
a voluntary unincorporated health 
association of which plaintiff was a 
member, each had knowledge of 
what the other had done and was 
doing, and they were acting concur¬ 
rently for the joint purpose of look¬ 
ing after and treating plaintiff, it 
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could not be contended that physi¬ 
cians exercised their independent 
judgment and that therefore one was 
not liable for the errors of the oth¬ 
ers.—Baird v. National Health Foun¬ 
dation, 144 S.W.2d 850, 235 Mo.App. 
694. 

52. U.S.—^Morey v. Thy bo. Ill., 199 
F. 760. 118 C.C.A. 198, 42 L.R.A., 
N.S., 785. 

Ky.—Beauchamp v. Davis, 217 S.W. 
2d 822, 309 Ky. 397. 

53. Ky.—^Beauchamp v. Davis, su¬ 
pra. 

Mich.—^Rodgers v. Canfield, 262 N. 

W. 409, 272 Mich. 562. 

Okl.—Rhodes v. Lamar, 292 P. 335, 
145 Okl. 223. 

48 C.J. p 1136 note 32. 

54. Ky.—^Beauchamp v. Davis, 217 
S.W,2d 822. 309 Ky. 397. 

Mich.—Rodgers v. Canfield, 262 N. 

W. 409, 272 Mich. 562. 

Ohio.—^Wiley v. Wharton, 41 N.E.2d 
255. 68 Ohio App. 345. 

Okl.—Rhodes v. Lamar, 292 P. 335, 
145 Okl. 223. 

48 C.J. p 1136 note 33. 

55. Cal.—Ales v. Ryan, 64 P-2d 409, 
8 CaL2d 82. 

Ky.—Beauchamp v, Davis, 217 S.W. 

2d 822, 309 Ky. 397. 

Mich.—Rodgers v. Canfield, 262 N. 

W. 409, 272 Mich. 562. 

Ohio.—^Wiley v. Wharton, 41 N.E. 2d 
255, 68 Ohio App. 345. 

Okl.—^Rhodes v. Lamar, 292 P. 335, 

! 145 Okl. 223. 

48 O.J. p 1136 note 34. 

56. Mich.—^Rodgers y. Canfield, 262 
N.W. 409, 272 Mich. 662. 
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and acting independently of each other in diagnos¬ 
ing and treating a patient, each is liable only for his 
own wrong or negligence,^^ although neither of 
them effects a cure.^s So a physician called spe¬ 
cially and only for particular occasions is not liable 
for the negligent acts or omissions of another phy¬ 
sician in his absence. 

A physician who merely arranges for an operation 
by another, not his associate, employer, or employee, 
and lends casual assistance at the operation, is 
not jointly liable for the negligence of the physician 
operating.60 A physician who merely administers 
an anaesthetic to a patient operated on is not lia¬ 
ble for the negligence of the operating surgeon, 
and the operating surgeon is not liable for the neg¬ 
ligence of the physician administering the anaes¬ 
thetic in his absence where each doctor has been 
employed to perform his separate work independ¬ 
ently of the other.62 

Where an unconscious patient sustains a trau¬ 
matic injury during an operation and there is no 
evidence as to how the injury occurred, all the 
nurses and doctors who participated in the perform¬ 
ance of the operation may be held liable although ail 


were not present at all times during the operation.®^ 

d. Substitute or Other Recommended Physician 

A physician who is unable or unwilling to assume 
or continue the treatment of a case, and recommends or 
sends another physician who is not his employee, agent, 
OP partner, is not liable for Injuries resulting from the 
latter’s want of skill or care unless he did not exercise 
due care in making the recommendation or substitution. 

A physician who, because of intended absence 
or other reason, is unable or unwilling to assume 
or continue the treatment of a case, and recom¬ 
mends or sends another physician, is not liable for 
injuries resulting from the latter’s want of skill 
or care®^ unless the recommended physician is 
in his employment or is definitely his agent®® or 
is his partner,®® or unless due care is not exer¬ 
cised in making the recommendation or substitu¬ 
tion.®*^ 

e. Assisiiant, Agent, or Employee 

A physician is responsible for an Injury done to a 
patient through the want of proper skill and care in his 
assistant, apprentice, agent, or employee. 

A physician is responsible for an injury done to 
a patient through the want of proper skill and care 
in his assistant,®® and through the want of proper 


57. Ky.—Rose v. Spragrue, 59 S.W. 
2d 554, 248 Ky. 635. 

Liability for negligence of other 
physicians after discharge see su¬ 
pra § 48 f (5). 

Pailure to employ X-ray 

Where surgeon left sponge in op¬ 
erative wound, surgeon, not being 
called fin by patient for further 
treatment after operation, was not 
responsible for any failure of other 
physicians to employ X-ray in ascer¬ 
taining cause of an infection from 
which patient suffered for many 
years.—Hudson v. Moore, 194 So. 
147, 239 Ala. 130. 
rracture of jaw 

Dentist who was negligent in fail¬ 
ing to remove part of root of tooth 
extracted by him was not liable for 
negligence of another dentist, who 
fractured patient's jaw when at¬ 
tempting to remove root.—^Montgom¬ 
ery V. Edelstein, 280 3S*.Y.S. 103, 245 
App.Div. 732. 

58. Ky.—Rose v. Sprague, 59 S.W. 
2d 564, 243 Ky. 635. 

3^oss of finger 

Where, at time consulting osteo¬ 
path was called by osteopath origi¬ 
nally treating case and saw the pa¬ 
tient, the patient’s finger was so in¬ 
fected that it was beyond saving, 
and consulting osteopath acted inde¬ 
pendently and without any direction, 
from osteopath originally treating 
case, consulting osteopath was nei¬ 
ther jointly nor severally liable in 
malpractice action for loss of pa- ] 


I tient's finger.—^Josselyn v. Dearborn, 
! Me., 62 A.2d 174. 

59. Iowa.—Tomer v. Aiken, 101 N. 
W. 769, 126 Iowa 114. 

Minn.—^Nelson v. Farrish, 173 N.W. 
715, 143 Minn. 36'8. 

60. Wyo.— Corpus Juris quoted in 
Smith V. Beard, 110 P.2d 260, 281, 
56 Wyo. 375. 

48 C-J. P 1136 note 36. 

61. Ky.—Jett v. Linville, 259 S.W. 
43, 202 Ky. 198. 

48 C.J. p 1136 note 37. 

62. Ohio.—^Wiley v. Wharton, 41 N. 
E.2d 255, 68 Ohio App. 345. 

63. Cal.—^Tbarra v. Spangard, 208 
P.2d 445, 93 Cal.App.2d 43. 

64. Ala.—Donald v. Swann, 137 So. 
178, 24 Ala.App. 463, certiorari de¬ 
nied 137 So. 181, 223 Ala. 493. 

Mont.—corpus Juris cited in Simons 
V. Northern Pac. Ry. Co., 22 P.2d 
609, 613, 94 Mont. 355. 

Or.— Corpus Juris cited in Moulton 
V. Huckleberry, 46 P.2d 589, 593, 
150 Or. 538. 

Tex.—^Ployd v. Michie, Civ.App., 11 
S.W.2d 657. 

Wyo.— Corpus Juris quoted in Smith 
V. Beard, 110 P.2d 260, 281, 66 
Wyo. 375. 

48 C.J. p 1136 note 38. 

65. Ala.— Corpus Juris cited in 
Donald V. Swann, 137 So. 178, 180, 
24 Ala.App. 463, certiorari denied 
137 So, 181, 223 Ala. 493. 

Or. — Corpus Juris cited in Moulton 
V. Huckleberry, 46 P.2d 589, 693, 
150 Or. 538. 


Wyo.—Corpus Juris quoted in Smith 
V. Beard, 110 P.2d 260, 281, 56 
Wyo. 375. 

48 C.J. p 1137 note 39. 

66. Or.—Corpus Jtiris cited in 

Moulton V. Huckleberry, 46 P.2d 
589, 593. 150 Or. 538. 

Wyo.—Corpus Juris quoted in Smith 
V. Beard. 110 P.2d 260, 281, 56 
Wyo. 375. 

48 C.J. P 1137 note 40, 

67. Or.—Corpus Juris cited in 

Moulton V. Huckleberry, 46 P.2d 
589. 593, 150 Or. 538. 

Wyo.—Corpus Juris quoted in Smith 
V. Beard, 110 P.2d 260, 281, 56 Wyo. 
375. 

48 C.J. p 1137 note 41. 

68. Ala.—Corpus Juris quoted in 

Stephens v. Williams, 147 So. 608, 
613, 226 Ala. 534. 

Ark.—Corpus Juris quoted in Gray 
V. McLaughlin, 179 S.W.2d 686, 688, 
207 Ark. 191. 

Mont.—Corpus Juris cited in Simons 
V. Northern Pac. Ry. Co., 22 P.2d 
609, 613, 94 Mont. 355. 

-Or.—Corpus Juris quoted in Moulton 
V. Huckleberry, 46 P.2d 589, 693, 
150 Or. 538—Corpus Juris cited in 
Wemmett v. Mount, 292 P. 93, 96, 
134 Or. 305. 

Tenn.—Johnson v. Ely, 205 S.W.2d 
759, 30 Tenn.App. 294. 

48 C.J. p 1137 note 43. 

failure to remove sponge 

Surgeon in absolute charge of, and 

who is directing, operation, is re¬ 
sponsible for negligent act of assist- 
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skill and care in his apprentice,®^ agent,or em- 
ployee.'^i The fact that a physician’s assistant is 
a member of the same or a similar profession does 
not make the rule of respondeat superior inapplica- 
ble ,'^2 and a physician is liable not only for neg¬ 
ligence of laymen employed by him,73 but also for 
the negligence of nurses*^^ or other physicians^S 
in his employ. 

A surgeon who negligently performs an oper¬ 
ation under the direction and control of another 
surgeon may be liable as a joint tort-feasor for 
the damages arising from the negligence.76 


Corporations, or persons other than physicians, 
who treat patients for hire with the expectation 
of profit are liable for negligence or malpractice 
on the part of the physicians or nurses employed 
by them.'^'^ 

f. Kurse or Attendant Other than Employee 

A physician who exercises due care is not liable for 
the negligence of hospital or other nurses, attendants, 
or internes, who are not his employees. 

A physician is not liable for the negligence of 
hospital or other nurses, attendants, or internes, who 
are not his employees,*^^ if he has no knowledge 


ant in failing to remove sponge from 
abdomen of patient.—^Ales v. Ryan, 
64 P.2d 409, 8 Cal.2d 82. 

69. Ark.—Corpus Juris q.uotea in 
G-ray v. McLaughlin, 179 S.W.2d 
686. 688, 207 Ark. 191. 

Or.—Corpus Juris guoted in Moulton 
V. Huckleberry, 46 P.2d 589, 593, 
150 Or. 538—'Corpus Juris cited in 
Wemmett v. Mount, 292 p. 93, 96, 
134 Or. 305. 

48 C.J. p 1137 note 44. 

70. U.S.—Harlan v. Bryant, C.C.A. 
Ill., 87 P.2d 170. 

Ark.—Corpus Juris quoted in Gray 
V. McLaughlin, 179 S.W.2d 686, 
688, 207 Ark. 191. 

Or.—Corpus Juris quoted in Moulton 
V. Huckleberry, 46 P,2d 589, 593, 
150 Or. 538—Corpus Juris cited in 
Wemmett v. Mount, 292 P. 93, 96, 
134 Or. 305. 

48 C.J. P 1137 note 45. 

71- U.S.—Harlan v. Bryant, C.C.A. 
Ill., 87 F.2d 170. 

Ark.—Corpus Juris quoted in Gray 
V. McLaughlin. 179 S.W.2d 686, 
688, 207 Ark. 191. 

Mont.—^Simons v. Northern Pac. Ry. 

Co.. 22 P.2d 609, 94 Mont 355. 

Or.—Corpus Juris quoted in Moulton 

V. Huckleberry. 46 P.2d 589, 593, 
150 Or. 538—Corpus Juris cited in 
Wemmett v. Mount, 292 P. 93, 96, 
134 Or. 305. 

48 C.J. p 1137 note 46. 

Bmployee operating X-ray machine 
Cal.—Ragin v. Zimmerman, 276 P. 
107, 206 Cal. 723. 

72. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 94 Mont 355. 

Right to control acts of physician 
as determining relationship of 
master and servant see Master and 
Servant § 563 b. 

73. Mont—Simons v. Northern Pac. 
Ry. Co„ supra. 

74. Ark.—^Plunkett v. Hays, 21 S.W. 
2d 851, 180 Ark. 505. 

Minn.—St Paul-Mercury Indemnity 
Co. V. St Joseph’s Hospital, 4 N. 

W. 2d 637, 212 Minn. 558. 

Mont.—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont 355. 
N.D.—^Boetcher v. Budd, 237 N.W. 
660, 61 N.R. 50. 


75. Mont.—Simons v. Northern Pac. 
Ry. Co., 22 P.2d 609, 94 Mont 355. 

Pa.—McConnell v. Williams, 65 A.2d 
243, 361 Pa. 355. 

Performance of work for regular 
compensation 

Where a physician employs anoth¬ 
er physician to perform his work 
during his absence for a regular 
compensation, he is liable for the 
malpractice of the employed physi¬ 
cian.—Moulton V. Huckleberry, 46 
P.2d 589, 150 Or. 538. 

Xtatification of treatment 
With respect to liability of em¬ 
ploying physician for malpractice of 
employed physician, employing 
physician ratified treatment given 
by employed physician to patient by 
accepting benefits of treatment and 
presenting for collection a bill for 
such services.—^Moulton v. Huckle¬ 
berry, supra. 

Work on salary-plus-commission ba¬ 
sis 

Where defendant doctor acknowl¬ 
edged the acts of a doctor who 
worked for him on a salary-plus- 
commission basis in treating a pa¬ 
tient, defendant would be liable to 
patient for damages as result of mal¬ 
practice under doctrine of responde¬ 
at superior.—^Heimlich v. Harvey, 39 
N,W.2d 394, 255 Wis. 471. 

76. Cal.—^Valdez v. Percy, 217 P.2d 
422. 

48 C.J. p 1137 note 43 [a], 

77- Mo.—Baird v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 

Or.—Giusti v. C. H. Weston Co., 108 
P.2d 1010, 165 Or. 525. 

Wash.—^Brant v. Sweet Clinic, 8 P. 

2d 972, 167 Wash. 166. 

Liability of employer furnishing 
medical care to employee see Mas¬ 
ter and Servant § 165. 

Company rendering optometry serv¬ 
ice 

Where company undertook to ren¬ 
der optometry service and engaged 
and paid a duly licensed optometrist 
of many years* experience to exam¬ 
ine patients* eyes and fit glasses, 
company was liable for any injury to 
a patient proxlmately. caused by 
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negligence of the optometrist, not¬ 
withstanding the independent char¬ 
acter of the optometrist’s business. 
—^Hampton v, Brackin’s Jewelry & 
Optical Co., 186 So. 173, 237 Ala. 
212 . 

Department store 

Where a department store through 
its servants for a valuable consid¬ 
eration negligently examined cus¬ 
tomer’s eyes and fitted glasses and 
by reason of misfit glasses customer 
was unable to gauge certain steps, 
as a consequence of which she fell 
and was injured, it was held that 
the department store could be held 
liable.—Gilbert v. Louis Pizitz Dry 
Goods Co., 186 So. 179, 237 Ala. 249. 

78. Ala.—Corpus Juris quoted in 
Stephens v. Williams, 147 So. 608, 
613, 226 Ala. 534. 

Cal.— Corpus Juris quoted in Halli- 
nan v. Prindle, 62 p.2d 1075, 1077* 
17 Cal.App.2d 656. 

Ill.—^Hall V. Grosvenor, 267 Ill.App. 
119—Stapler v. Brownstein, 261 
Ill.App. 57—Olander v. Johnson, 
268 Ill.App. 89. 

Me.—Watson v. Fahey, 197 A. 402, 
135 Me. 376. 

Mont.— Corpus Juris cited in Simons 

V. Northern Pac. Ry. Co., 22 P.2d 
609, 614, 94 Mont. 355. 

N.Y.—^Blackburn v. Baker, 237 N.T. 

S. 611, 227 App.Div. 588. 

N.C.—Covington v. Wyatt, 145 S.B. 
673, 196 N.C. 367. 

Tenn.—Meadows v. Patterson, 109 S. 

W. 2d 417, 21 Tenn.App. 283. 

48 C.J. p 1137 note 48. 

Services normally performed by hos¬ 
pital 

In determining whether a surgeon 
has impliedly contracted to furnish 
certain services for patient so as to 
render surgeon liable for negligence 
of hospital employee who furnishes 
the services at direction of surgeon, 
fact that surgeon might perform 
services himself is not controlling, 
and significant question is whether 
they are of type normally performed 
by hospital through its employees, 
whether nurses or internes.—^Hohen- 
thal V. Smith, 114 F.2d 494, 72 App. 
D.C. 343. 
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thereof,79 or has no connection therewith,SO 
or if it is not discoverable by him in the exercise 
of ordinary care,si or unless he is negligent in per¬ 
mitting them to attend the patient,S2 or unless the 
negligent acts were performed under conditions 
where, in the exercise of ordinary care, he could 
have or should have been able to prevent their in¬ 
jurious effects and did not.S3 The mere fact that 
a physician or surgeon gives instructions to a 
hospital employee does not render the physician or 
surgeon liable for negligence of the hospital em¬ 


ployee in carrying out the instructions.S^ 

An employee of a hospital may be temporarily de¬ 
tached in whole or in part from the hospital’s gen¬ 
eral control so as to become the temporary serv¬ 
ant of the physician he assists, in which case the 
surgeon will be subject to liability for the em¬ 
ployee’s negligence.25 Where a hospital nurse, 
although not in the regular employ of an operat¬ 
ing surgeon, is under his special supervision and 
control during the operation, the relationship of 
master and servant exists,8 9 and the surgeon is 


79. Mich.—Wabeke v. Bull, 286 N. 
W. 825, 289 Mich. 551. 

48 C.J. P 1138 note 49. 

Treatment after operation 

The liability of a surgeon does not 
apply, after an operation is conclud¬ 
ed, to treatment administered by 
floor nurses and internes in regular 
course of services ordinarily fur¬ 
nished by a hospital. 

D.C.—Hohenthal v. Smith, 114 F.2d 
494, 72 App.D.C. 343. 

N.Y.—Richardson v. Denneen, 82 N. 
T.S.2d 623, 192 Misc. 871, affirmed 
83 N.T.S.2d 241, 274 App.Div. 878, 
appeal denied 84 N.T.S.2d 897, 274 
App.Div. 924. 

Pa.—Shull V. Schwartz, 73 A.2d 402, 
364 Pa. 554. 

Tenn.—^Meadows v. Patterson, 109 S. 

W.2d 417, 21 Tenn.App. 283. 

48 C.J. P 1138 note 49 £a]. 

Treatment of baby’s eyes after birth 
Surgeon who performed Caesarian 
operation was not liable for injuries 
to baby’s eyes caused by negligence 
of hospital nurse in administering 
Crede treatment to baby’s eyes, 
without orders from surgeon who 
had no duty to order such treatment 
in case of Caesarian birth, since 
nurse was not surgeon’s agent in 
administering treatments after 
baby's birth, and, even if she were, 
undertaking such treatment without 
authority would be outside scope of 
her employment, notwithstanding 
surgeon did not expressly tell her 
not to administer Crede treatment. 
—^Harlan v. Bryant, C.C.A.I11., 87 P. 
2d 170. 

80. Keb.—^Broz v. Omaha Maternity, 
etc.. Hospital Ass’n, 148 N.W. 575, 
96 Neb. 648, I4.R.A.1915D 334. 

Pau—Stewart v. Manasses, 90 A. 674, 
244 Pa. 221. 

xrnxsa preparing operating room 
Scrub nurse, an employee of hos¬ 
pital charged with duty of prepar¬ 
ing operating room and instruments, 
and of supplying instruments to sur¬ 
geon during process of operation, 
where surgeon had no right to direct 
as to mode or manner of preparing 
room for operation, was not an em¬ 
ployee of surgeon in task of pre¬ 
paring room preceding beginning of 
operation, and her negligence in such 


work could not be attributed to sur¬ 
geon.—Clary v. Christiansen, Ohio 
App., 83 N.E.2d 644. 

81. U.S.—Harris v. Pall, Ill., 177 P. 
79, 100 C.C.A. 497, 27 L.R.A.,N.S.. 
1174. 

Md.—^Hunner v. Stevenson, 89 A. 418, 
122 Md. 40. 

82. Iowa.—^Reynolds v. Smith, 127 
N.W. 192, 148 Iowa 264. 

48 C.J. p 1138 note 52. 

Xieaving violent patient vnth nurse 
A surgeon who left with a nurse 
in hospital a violent patient who in¬ 
jured his eye after an appendectomy, 
while under influence of an anaes¬ 
thetic, was not negligent where 
nurse was trained to care for pa¬ 
tient following such operation, it 
was considered safe practice to leave 
patients after an anaesthetic, and 
surgeon could have done nothing to 
prevent injury.—Meadows v. Pat¬ 
terson, 169 S.W.2d 417, 21 Tenn.App. 
283. 

83. Cal.—Hallinan v. Prindle, 62 P. 
2d 1075, 17 Cal.App,2d 656. 

84. D.C.—Hohenthal v. Smith, 114 
P.2d 494, 72 App.D.C. 343. 

zastraotions relating to medical 
measure 

Where interne, pursuant to in¬ 
structions . given by surgeon who 
performed operation, administered 
hypodermoclysis, and needle broke 
ofE at hub, leaving segment in pa¬ 
tient’s side, the fact that surgeon 
had given instructions did not alter 
the master-servant relationship be¬ 
tween hospital and Interne or cre¬ 
ate employment contract between 
surgeon and interne, even though 
the instructions related to a medical 
measure rather than to a usual nurs¬ 
ing measure, and surgeon was not, 
under respondeat superior doctrine, 
liable for alleged negligence of in¬ 
terne.—^Hohenthal v. Smith, supra. 
l^moval of stitches by interne 
Physician who performed opera¬ 
tion on patient was not liable to pa¬ 
tient and her husband for injuries 
which resulted when interne at hos¬ 
pital was allegedly negligent in re¬ 
moving stitches pursuant to instruc¬ 
tions from physician and in the ab¬ 
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sence of the physician.—Shull v. 
Schwartz, 73 A.2d 402, 364 Pa. 554. 

85, Pa.—^McConnell v. Williams, 65 
A.2d 243, 361 pa. 355. 

Payment for use of hospital and 
nurses 

Where hospital surgeons and 
physicians paid for use of hospital 
and nurses in treatment of private 
patients, nurse, while attending pri¬ 
vate patient of any surgeon or physi¬ 
cian, was his employee.—Simons v. 
Northern Pac. Ry. Co., 22 P.2d 609, 
94 Mont. 355. 

Preparation of patient’s body for 
treatment 

Where physician stood by with¬ 
out protest, if nurse’s preparation of 
patient’s body for treatment in sweat 
cabinet prescribed by physician was 
not proper, preparation was part of 
treatment, as regards liability of 
physician for burns received by pa¬ 
tient.—Byrd v. Marion General Hos¬ 
pital. 162 S.E. 738, 202 N.C. 337. 
Serving interests of hospital and 
physician 

Pact that interne In performing 
task assigned to him by surgeon, of 
inserting silver nitrate solution into 
newborn infant’s eyes, may also 
have been serving hospital by which 
interne was employed would not 
change his status as temporary serv¬ 
ant of surgeon, since a borrowed em¬ 
ployee may, in performance ©f a giv¬ 
en act, be serving interests of both 
his general employer and temporary 
master.—McConnell v. Williams, 65 
A.2d 243, 361 Pa. 355. 

Supervisiou after operation 

Surgeon, under evidence disclosing 
he supervised placing of patient in 
bed after operation, was liable for 
nurse’s negligence resulting in pa¬ 
tient being burned by hot water bot¬ 
tle.—Davis V. Potter, 2 P.2d 318, 61 
Idaho 81. 

86, Cal.—^Ybarra v. Spangard, 154 P. 
2d 687, 25 Cal.2d 486, 162 A.L.R. 
1258—^Ales v. Ryan, 64 P.2d 409, 
8 Cal.2d 82. 

Okl.—^Aderhold v. Bishop, 221 P. 752, 
94 Okl. 203. 

Tenn.—Corpus Jtiris cited iu Mead¬ 
ows V. Patterson, 109 S.‘W.2d 417, 
420, 21 Tenn.App. 283. 
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liable, under the doctrine of respondeat superior, 
for the nurse’s negligence.®^ 

Where injury to a patient results from postopera¬ 
tive neglect, the operating physician who has been 
guilty of neglect may be held liable although the 
neglect of the hospital attendants concurred in 
causing the injury.®® 

§ 55. Liability for Injuries to Persons Not 
Patients in Exercise of Professional 
Functions 

A physician maj^ be liable for injuries he causes while 
examining a person although such person is not his pa¬ 
tient. 

A physician may be liable for injuries he causes 
while examining ■ a person although such person 
is not his patient.®® Psychiatrists who recommend 
the discharge of a war veteran from further hos¬ 
pitalization for his mental condition at a veterans’ 
hospital may not be held personally liable for the 
death of a person who is subsequently killed by 
the veteran.®® 

§ 56. Actions 

Statutes relating to the maintenance of actions for 
malpractice should be strictly construed if In derogation 
of the common law; and general rules relating to par¬ 
ties and causes of action have been applied. 

A statute relating to maintenance of an action 
against municipal corporations and physicians and 
dentists for malpractice in public institutions should 
be strictly construed if in derogation of the com¬ 
mon law.®^ In an action against a hospital as¬ 
sociation and physicians employed by it, an objec¬ 
tion that the physicians were not joint tort-feasors, 
and, therefore, there was a misjoinder of parties 
should be raised before the court’s charge to the 
jury by motion for nonsuit; otherwise the question 


is waived.®^ Under some statutes and rules of 
court a patient may properly join as defendants a 
surgeon who permitted a foreign substance to re¬ 
main in his body following a surgical operation and 
a physician who ministered to him professionally 
after the operation and failed to discover and re¬ 
move it.®® Subsequent treatment of an infection 
in the socket from which a tooth has been extracted 
may constitute a different cause of action from one 
for negligence in performing the operation.®^ 

Wk^t lazv governs. The standard of defendant’s 
duty as affecting his liability for negligence must 
be determined by the law of the place where the 
alleged tort was committed. 

§ 57. - Nature and Form 

Ordinarily the gist of an action against a physician 
for malpractice is negligence, and the action sounds in 
tort. 

Owing to the nature of the relation between a 
physician and surgeon and a patient, as discussed 
in Actions § 49 e (9), the latter ordinarily may 
sue the former either in contract or in tort, and 
whether the action is in contract or in tort de¬ 
pends on whether it appears from a construction 
of the complaint that the gravamen of the ac¬ 
tion is a breach of the contract or a breach of the 
duty imposed by law by reason of defendant’s call¬ 
ing, and the relation between the parties.®® Thus, 
while the action presents a claim of a hybrid na¬ 
ture, viewed in one aspect as based on negligence, 
and in another as based on breach of contract,®’^ 
and while it has been said that the gist of the ac¬ 
tion is breach of contract, express or implied, to 
use ordinary professional skill and care,®® ordinari¬ 
ly the gist of an action against a physician for mal¬ 
practice is negligence, and not the violation of 
the contract of employment,®® and, therefore, the 


87. Cal.—Ybarra v. Spaniard, 154 
P.2d 687, 25 Cal.2d 486, 162 A.L..R. 
1258. 

Okl.—^Aderhold v. Stewart, 46 P.2d 
340, 172 Okl. 72—Aderhold v. Stew¬ 
art, 46 P.2d 346, 172 Okl. 77— 
Emerson v. Chapman, 280 P. 820, 
138 Okl. 270—Aderhold v. Bishop, 
221 P. 752. 94 Okl, 203. 

Tenn.—Johnson v. Ely, 205 S.W.2d 
759, 30 Tenn.App. 294—Corpus Ju¬ 
ris cited in Meadows v. Patterson, 
109 S.W,2d 417, 420. 21 Tenn.App. 
283. 

88. Ohio.—Blanton v. Sisters of 
Charity, 79 ]Sr.B.2d 688, 82 Ohio 
App. 20. 

89- Me.—Andrews v. Davis, 148 A. 
684. 128 Me. 464. 

Fliysician employed by automobile 
owner or insurer 

A physician employed by an au- 
70 C.J.S.—66 


tomobile owner or his insurer to ex¬ 
amine a person injured by the auto¬ 
mobile to ascertain the nature and 
extent of the injuries is liable for 
the injuries he inflicts during such 
examination.—^Andrews v. Davis, su¬ 
pra. 

90. U.S,—Kendrick v. U. S.. D.C. 

Ala., 82 P.Supp. 430. 

91- N.T.—^Derlicka v. Leo, 9 N.T.S. 
2d 463, 256 App.Div. 215, reargu- 
ment denied 11 N.Y.S.2d 254, 256 
App.Div. 977, reversed on other 
ground 22 N,E.2d 367, 281 K.T. 
266. 

92. Or.—Giusti v. C. H. Weston Co., 
108 P,2d 1010, 165 Or. 525. 

93. Pa.—Toth V. O’Brien, 44 Pa. 
Dist. & Co. 405. 

94. Cal.—^Barham v. Widing, 291 
P. 173, 210 Cal. 206. 
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95. K.C.—^Buckner v, Wheeldon, 33 
S.E.2d 480, 225 N.C. 62. 

96. Idaho.—Corpus Juris cited In 
Trimming v. Howard, 16 P.2d 661, 
662, 52 Idaho 412, 

97. Conn.—Giambozi v. Peters, 16 
A.2d 833, 127 Conn. 380, 

98. Minn.—Whittaker v. Collins, 25 
N.W. 632, 34 Minn. 299. 67 Am.R. 
55. 

Mont.—Simons v. Northern Pac, Ry. 
Co., 22 P.2d 609, 94 Mont. 355. 

99- Cal.—^Mirich v. Balsinger, 127 
P.2d 639, 53 Cal.App.2d 103. 

Idaho.—Corpus Juris cited in Trim¬ 
ming V. Howard, 16 P.2d 661, 662, 
52 Idaho 412. 

48 C.J. P 1138 note 59. 

“An action for malpractice is an 
action in negligence. It is based up¬ 
on the physician’s failure to comply 
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action ordinarily sounds in tort,l but, where an ex¬ 
press promise on the part of the physician to treat 
the patient is alleged and counted on, the ac¬ 
tion is in contract, and not in tort.^ It has been 
held that, when the action is in tort, case is the 
proper form of action,^ and that, although an op¬ 
eration is performed with malice, the patient hav¬ 
ing consented thereto, no recovery in trespass can 
be had therefor.'^ 

§ 58. - Defenses 

Various matters have been held to constitute, or not 
to constitute, defenses in actions for malpractice. 

Various matters have been held to constitute,^ 
or not to constitute,® defenses in actions for mal¬ 
practice. Accordingly, the fact that a workman 
received an award of compensation for as much 
of his injuries as arose out of and in the course 
of his emplo 3 nnent is not a defense to an action 
by the workman for malpractice aggravating the in¬ 
juries.*^ An offer to perform a second operation 
to remedy the effect of an unskillful or careless¬ 
ly performed former operation or treatment is no 
defense to an action for malpractice in the first op¬ 
eration or treatment.® The doctrine of nonliability 
because of error of judgment is inapplicable in a 
case where defendant makes no attempt in his de¬ 


fense to bring himself within the rule.® 

It has been asserted that a physician or surgeon 
may perhaps protect himself from liability for mal¬ 
practice by a special contract that he shall not be 
so liable.^® 

Matters of defense involving questions of sub¬ 
stantive law have been considered, supra §§ 40-53, 
as, for example, matters relating to contributory 
negligence, supra § 51, and the absence of re¬ 
sponsibility for the acts of a person not under 
the direction or control of defendant, supra § 54. 

Advice of other physicians. The mere fact that 
the physician in treating the patient acted on the 
advice of another physician does not constitute a 
defense to an action based on unskilled treatment.^! 

Consent to the abandonment of the case by a phy¬ 
sician may be a defense to a subsequent action for 
malpractice based on failure to give the patient the 
attention which his condition required.^® This, 
however, is not true if such consent was obtained 
by false representations with respect to the neces¬ 
sity of further treatment.^® 

Consent to treatment or operation. Although the 
principle of volenti non fit injuria has been in¬ 
voked to prevent a recovery,!^ consent of the pa- 


with the duty which the law raises 
up from his contract of employ¬ 
ment.*'—^Toungr V. Crescents, 39 A. 
2d 449, 450, 132 N.J.Law 223. 

Action held tor malpractice 

An action against voluntary unin¬ 
corporated health association, trus¬ 
tee thereof, and physicians employed 
to render medical services for dam¬ 
ages allegedly resulting from negli¬ 
gent failure to observe and discover 
plaintiff's condition and give proper 
treatment therefor was a malprac¬ 
tice case and was subject to the rule 
regarding such cases.—Baird v. Na¬ 
tional Health 'Foundation, 144 S.W. 
2d 850, 235 Mo.App. 594. 

1. Cal.—In re Pillsbury’s Estate, 

166 P. 11, 175 Cal. 454. 

Ga.—Mason v. Hall, 35 S.E.2d 478, 
72 Ga.App. 867—Scott v. Simpson, 

167 S.E. 920, 46 Ga.App. 479. 

Kan.—Poster v. Kopp, 100 P.2d 660, 

151 Kan. 6S0. 

Minn.—^McGough v. McCarthy Im¬ 
provement Co., 287 N.W. 857, 206 
Minn. 1. 

N.T.—Colvin v. Smith, 92 N.T.S.2d 
794, 276 App.Div. 9. 

2. Ind.—^Lane v. Boicourt, 27 N.E. 
1111, 128 Ind. 420, 25 Am.S.R. 442 
—^Burns v. Barenfield, 84 Ind. 43. 

3. Ill.—Cad well V. Farrell, 28 Ill. 
438. 

Vt.—Mullin v. Flanders, 50 A. 813, 
73 Vt. 95. 


A Ill.—Cadwell v. Farrell, 28 Ill. 

438. 

5. Bes judicata 

(1) A statute holding empirics to 
the same accountability for malprac¬ 
tice as licensed physicians and sur¬ 
geons, and providing that such mal¬ 
practice may be given in evidence in 
bar of any action for services ren¬ 
dered by such persons, does not af¬ 
fect the right of a licensed physi¬ 
cian or surgeon to set up the de¬ 
fense of res judicata founded on a 
judgment denying plaintiff compen¬ 
sation for his services in an action 
in which the malpractice was set up 
as a bar.—Leslie v. Mollica, 211 N. 
W. 267, 236 Mich. 610, 49 A.L.R. 546. 

(2) Judgment in action for serv¬ 
ices as bar to subsequent action for 
negligent or unskillful treatment see 
Judgments § 685. 

6. patient’s knowledge of method 

of diagnosis 

A physician not belonging to one 
of the regular schools of medicine, 
such as a clairvoyant, could not re¬ 
lieve himself from liability by the 
contention that the patient was neg¬ 
ligent in employing him with full 
knowledge of his methods of diag¬ 
nosis and prescription.—^Nelson v. 
Harrington, 40 N.W. 228, 72 Wis. 
591. 7 Am.S.R. 900, 1 L.R.A. 719. 
Practice constituting an offense 

It is no defense to a suit for mal¬ 
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practice that defendant was practic¬ 
ing in violation of a statute making 
it an offense to practice without first 
obtaining a license.—^Musser v. 
Chase, 29 Ohio St. 577. 

7. Kan.—'Cooke v. Bunten, 11 P.2d 
1016, 135 Kan. 558. 

8. Ohio.—Thackery v. Helfrich, 175 
N.E. 449, 123 Ohio St. 334. 

9. S.D.—Bennett v. Murdy, 249 N. 
W. 805, 61 S.D. 471. 

10. Wis.—^Nelson v. Harrington, 40 
N.W. 228, 72 Wis. 591, 7 Am.S.R. 
900, 1 L.R.A. 719. 

Agreements exempting from liabil¬ 
ity for negligence generally see 
Contracts § 262. 

11. Wis.—^Kuehnemann v. Boyd, 214 
N.W. 326, 215 N.W. 455, 193 Wis. 
588. 

48 C.J. p 1139 note 87. 

12. Ky.—Miller v. Blackburn, 185 
S.W. 864, 170 Ky. 263. 

N.Y.—Carpenter v. Blake, 60 Barb. 
488, reversed on other grounds 50 
N.Y. 696. 

13. N.Y.—Carpenter v. Blake, su¬ 
pra. 

14. Submission to discontinuance of 
use of drug 

Where one afliicted with a type of 
epilepsy for which there was no 
known cure sought chiropractic 
treatment and, knowing what would 
be the result of discontinuing the 
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tient to an operation does not ordinarily relieve de¬ 
fendant from liability.15 So, it has been held that 
consent of the patient to the performance of an 
illegal operation constitutes no defense to an ac¬ 
tion to recover damages suffered from the opera¬ 
tion,or from subsequent unskilled treatment in 
connection therewith ,hnt there is also authority 

to the contrary.18 

Excessive demands on services. The fact that 
the physician or surgeon had undertaken more pa¬ 
tients than he could properly care for is no defense 
to an action based on neglect properly to care for 
one of them.i9 

§ 59 . - Conditions Precedent 

Actions for malpractice come within statutes re¬ 
quiring the giving of a written notice of claim as a con¬ 
dition precedent to the right to maintain an action to re¬ 
cover damages for injuries to the person. 

Actions against physicians or surgeons for mal¬ 


practice have been held to come within the pro¬ 
visions of statutes requiring the giving of a writ¬ 
ten notice of claim as a condition precedent to the 
right to maintain an action to recover damages for 
injuries to the person,20 and it has been held that 
the statute applies regardless of whether the ac¬ 
tion be in tort or on contract.21 

§ 60. - Time to Sue and Limitations 

Where a specific limitation for the actioni is pre¬ 
scribed by statute, an action for malpractice should be 
instituted within the statutory time after the cause of 
action accrues, and, in the absence of any valid ex¬ 
cuse for delay, the running of the statutory time bars 
the action. 

Where a specific limitation for an action for the 
recovery of damages occasioned by the negligence 
or malpractice of a physician is prescribed by stat¬ 
ute, the action should be instituted within the stat¬ 
utory time, 2 2 and, in the absence of any valid ex¬ 
cuse for delay,23 the running of the statutory time 


use of a druff which relieved the 
frequency and intensity of the con¬ 
vulsions, discontinued the use there¬ 
of at chiropractor’s direction, epilep¬ 
tic had no cause of action against 
chiropractor for the added suffering 
resulting from such discontinuance 
of use of the drug which resulted 
in no permanent injury.—^Klirschner 
V. Keller, 42 N.B.2d 463, 70 Ohio App. 
111 . 

15- Cal.—^Valdez v. Percy, 217 P.2d 
422. 

A patient’s consent to removal of 
one of her breasts did not foreclose 
inquiry as to surgeon's negligence in 
determining advisability or neces¬ 
sity for such operation in action 
against him for malpractice.—-Val¬ 
dez V. Percy, supra. 

16. Me.—^Lembo v. Donnell, 103 A. 
11, 117 Me. 143. 

48 C.J. p 1139 note 82. 

17. Me.—^Lembo v. Donnell, supra. 

18. D.C.—^Hunter v. Wheate, 289 P. 
604, 53 App.D.C. 206, 31 A.L.R. 980. 

Idaho.—Nash v. Meyer, 31 P.2d 273, 
64 Idaho 283. 

Tenn.—^Martin v. Morris, 42 S.W.2d 
207, 163 Tenn. 186. 

19. Mich.—Sinclair v. Brunson, 180 
N.W. 368, 212 Mich. 387, 12 A.L.R. 
593. 

Miss.—^Hood V. Moffett, 69 So. 664, 
109 Miss. 757, L.R.A.1916B 622, 

Ann.Cas.l917E 410. 

20. Wis.—Voss V. Tittel, 262 N.W. 
579, 219 Wis. 175, 101 A.L.R. 722. 

48 €.J. P 1138 note 64. 

Malpractice in public institutions 

(1) The effect of an action for 
malpractice in public institutions 
maintained in whole or in part by 
municipality, whether brought 
against municipality or against phy¬ 


sician or dentist, is determined by 
statute authorizing the action, and 
such action may be maintained only 
if there has been strict compliance 
with provisions of law pertaining to 
commencement of action and filing 
of notice of intention to commence 
action against municipality.—^Der- 
licka v. Leo, 22 N.E.2d 367, 281 N.T. 
266—Derlicka v. Leo, 19 N.T.S.2d 
949, 259 App.Div. 607, reargument 
denied 20 N.Y.S.2d 985, 259 App.Div. 
1001, affirmed 31 N.E.2d 47, 284 N.T. 
711, reargument denied 32 N.B.2d 
821, 285 N.T. 522—Martinez v. Modi- 
ca, 80 N.T.S.2d 132, 191 Misc. 836. 

(2) The fact that patient in mu¬ 
nicipal hospital was ignorant of her 
rights to sue for malpractice, and 
was deceived by physician with re¬ 
spect thereto, did not aid patient as 
respects necessity of serving notice 
of intention to sue on city, since 
ignorance of the law excuses no one. 
—^Derlicka v. Leo, 19 N.T.S.2d 949, 
259 App.Div. 607, reargument denied 
20 N.T.S.2d 985, 269 App.Div. 1001, 
affirmed 31 N.E.2d 47, 28 N.T. 711, 
reargument denied 32 N.E.2d 821, 
285 N.T. 622. 

(3) On the other hand, it has been 
held that a patient’s action against 
surgeons who performed gratuitous 
operation in municipal hospital for 
negligence in leaving surgical sponge 
in patient’s abdomen after operation 
was not barred by patient’s failure 
to give notice within six months or 
to commence action within one year, 
since the two-year malpractice limi¬ 
tation statute applied.—^Barnes v. 
Gardner, 9 N.T.S.2d 785, 170 Misc. 
604. 

Statute held not complied with by 

(1) Letter by plaintiff's attorney 
to plaintiff’s physician requesting 
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physician to refer the matter of 
malpractice to insurance carrier or 
to contact the attorney, and service 
on physician of affidavit and notice 
for adverse examination and holding 
of such examination.—^Beyer v. Sey- 
mer, 24 N.W.2d 616, 249 Wis. 267. 

(2) Service of summons, affidavit, 
and notice of examination of ad¬ 
verse party .—Voss v. Tittel, 262 N. 
W. 579, 219 Wis. 175, 101 A.L.R. 722. 

21. Wis.—Klingbeil v. Saucerman, 
160 N.W. 1051, 165 Wis. 60, 1 A.L. 
R. 1311. 

22. Mo.—Woodruff v. Shores, 190 S. 
W.2d 994, 354 Mo. 742, 166 A.L.R. 
957. 

N.T.—^Derlicka v. Leo, 9 N.T.S.2d 
463, 256 App.Div. 215, reargument 
denied 11 N.T.S.2d 254, 256 App. 
Div. 977, reversed on other 
grounds 22 N.E.2d 367, 281 N.T. 
266. 

Control of action for malpractice by 
limitations applicable to actions 
for damages generally in absence 
of specific statute see Limitations 
of Actions § 174 b. 

23. Mo.—^Woodruff v. Shores, 190 S. 
W.2d 994, 354 Mo. 742, 166 A.L.R. 
957. 

Action held not barred by laches 

Physician was not prejudiced by 
patient's delay in bringing action 
for personal injuries, although pa¬ 
tient had signed a release, on ground 
that the extent of his injuries were 
misrepresented to him by the phy¬ 
sician, and patient’s right of recov¬ 
ery was not barred because of lach¬ 
es, where the release was executed 
on June 5, 1935, the injury became 
worse during the latter part of July, 
1935, and patient brought the action 
on April 22, 1937.—^Estes v. Magee, 
109 P.2d 631, 62 Idaho 82. 
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bars the action.^^ The limitation is not determined 
by the form of the action, but by its object,25 and 
an action for damages, regardless of the form there¬ 
of, based on the improper performance by a physi¬ 
cian of his duties is subject to the statute.26 Such 
statutes apply to the maintaining of an action, but 
not to the defense of recoupment.^'^ 

Statutes limiting the time within which actions 
for malpractice must be brought have been held 
applicable to actions for negligent and unskilled 
treatment brought against chiropractors,^8 den¬ 
tists,29 X-ray technicians,20 and unlicensed, as well 
as licensed, practitioners,21 and have been held in¬ 
applicable in an action against a nurse for an in¬ 


jury caused by her negligence.22 

When cause of action accrues generally. It is 
the general rule that a cause of action for malprac¬ 
tice accrues and the statute begins to run at the 
time of the injury,22 or, as otherwise stated, on 
the date of the wrongful act or omission constitut¬ 
ing the malpractice,24 and not from the time of the 
discovery thereof.25 Where the injurious conse¬ 
quences arise from a course of treatment, the stat¬ 
ute does not commence to run while the treatment 
continues, and an action instituted within the stat¬ 
utory time after the treatment ended is not barred 
by the statute.26 

Under statutes providing that,^ if the cause of 
action is fraudulently concealed .by the physician, 


24. Ark.—Steele v. Gann, 123 S.W. 
2d 520, 197 Ark. 480, 120 A.L.R. 
754, 

Ky.—Carter v. Harlan Hospital 
Ass^n, 97 S.W.2d 9, 285 Ky. 452— 
Guess v. Liinton, 32 S.W.2d 718, 
236 Ky. 87. 

Mass.—Cappuci v. Barone, 165 N.E. 

653, 266 Mass. 578. 

N.Y.—Conklin v. Draper, 173 N.E. 
892, 254 N.T. 620—Leitch v. Mul- 
eahy, 31 N.T,S.2d 874, 177 Misc. 
1077. 

Ohio.—Searer v. Dower, 158 N.E. 199, 
25 Ohio App. 328—Tucker v. Gil¬ 
lette, 22 Ohio Cir.Ct. 664, 12 Ohio 
Cir.Dec. 401, affirmed 65 N.E. 865, 
67 Ohio St. 106, 93 Am.S.R. 639— 
Tucker v. Gillette, 11 Ohio S. & C. 
P. 226, 8 Ohio N.P. 389. 

48 C.J. p 1138 note 69. 

Action held for malpractice within 
statute 

Action for money expended and 
damages for pain and suffering for 
physician's failure to remove pa¬ 
tient’s tonsils, as agreed.—^Roush v. 
Wolfe, 47 S.W.2d 1021, 243 Ky. 180. 

25. Mo.—Barnhoff v. Aldridge, 38 
S.W.2d 1029, 327 Mo. 767, 74 A.L. 

R, 1252. 

26. Mo,—^Baysinger v. Hanser, 199 

S. W.2d 644, 355 Mo. 1042—Barn¬ 
hoff V, Aldridge, 38 S.W.2d 1029, 
327 Mo, 767, 74 A.D.R. 1252, 

27- 0010.—Wyatt v. Burnett, 36 P. 
2d 768, 95 Colo. 414. 

28. N.Y,—Monahan v, Devinny, 225 
N.Y.S. 601, 131 Misc. 248, modified 
on other grounds 229 N.Y.S. 60, 
223 App.Div. 547. 

29. N.Y,—Hurlburt v. Gillett, 161 N. 
Y.S. 994, 96 Misc. 685, affirmed 
162 N.Y.S. 1124, 176 App.Div. 893. 

30. N.Y.—Leitch v. Mulcahy, 31 N. 
Y.S.2d 874, 177 Misc. 1077. 

31. N.Y.—^Monohan v. Devinny, 225 
. N.Y.S. 601, 131 Misc. 248, modified 

on other grounds 229 N.Y.S. 60, 
223 App.Div. 547. 

48 C.J. P 1138 note 70, 


32. N.Y.—Isenstein v. Malcomson, 

236 N.Y.S. 641, 227 App.Div. 66. 

33. Minn.—Schmit v. Esser, 236 N. 

W. 622. 183 Minn. 354, 74 A.L.R. 

1312. 

1 

34. Conn.—Corpus Juris cited in 

Giambozi v. Peters, 16 A.2d 833, 

835, 127 Conn. 380. 

Mass.—Maloney v. Brackett, 176 N. 

E. 604, 275 Mass. 479. 

Minn.—Schmit v. Esser, 236 N.W. 

622, 183 Minn. 354, 74 A.L.R. 1312. 
N.Y.—Barnes v. Gardner, 9 N.Y.S.2d 

785, 170 Misc. 604. 

In Ohio 

(1) The supreme court has wav¬ 
ered on the question whether the 

statute of limitations relating to 
malpractice begins to run at the 

time the alleged act of malpractice 
was actually performed or when the 
relation of physician and patient 

terminates.—Truxel v. Goodman, 
Ohio App., 49 N.E.2d 569. 

(2) At first it was held by a di¬ 

vided court that the statute did not 
begin to run until the professional 
relation of physician and patient 

had ceased.—Gillette v. Tucker, 65 
N.E. 865, 67 Ohio St. 106, 93 Am.S.R. 
639. 

(3) This doctrine was subsequent¬ 
ly disapproved and the dissenting 
opinion in Gillette v. Tucker, supra, 
approved.—McArthur v. Bowers, 76 
N.E. 1128, 72 Ohio St. 656. 

(4) When the question again came 
before the court, Gillette v. Tucker, 
supra, was approved and followed, 
and McArthur v. Bowers, supra, was 
disapproved, and it was held that 
the statute does not begin to run 
until the contract relation is ter¬ 
minated.—^Bowers V. Santee, 12-4 N. 
E. 238, 99 Ohio St. 361. 

(5) Lower courts, following the 
prevailing opinion of the supreme 
court, have held that the statute be¬ 
gins to run with the end of the con¬ 
tract of employment between sur¬ 
geon and patient.—Truxel v- Good¬ 
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man, Ohio App., 49 N.E.2d 569— 
Searer v. Lower, 158 N.E. 199, 25 
Ohio App. 328—Netzel v. Todd, 157 
N.E. 405, 24 Ohio App. 219—Sales v. 
Tauber, 27 Ohio N.P.,N.S., 372. 

(6) Where the alleged negligence 
consisted of failure to remove gauze 
in the incision about two weeks 
after the operation, the statute was 
held to begin to run at the time of 
the alleged negligence, and not when 
the operation was performed.— 
Horne v. Pawlicki, 14 Ohio App, 94, 
30 O.C.A. 173, 

35. N.T.—Barnes v. Gardner, 9 N.Y. 

S.2d 785, 170 Misc. 604. 

Ohio.—Truxel v, Goodman, App., 49 
N.E.2d 669. 

38. Mich.—^De Haan v. Winter, 241 
N.W. 923, 258 Mich. 293. 

Mo.—Thatcher v. De Tar, 173 S.W. 

2d 760, 351 Mo. 603. 

Neb.—Williams v. Elias, 1 N.W.2d 
121, 140 Neb. 656. 

Treatment continues, while rela¬ 
tion of physician and patient con¬ 
tinues as to particular injury and 
physician continues to attend and 
examine patient and there remains 
something to be done by him in or¬ 
der to effect a cure.—Schmit v. Es¬ 
ser, 236 N.W. 622, 183 Minn. 354, 74 
A.L.R. 1312. 

Treatment ceases without formal¬ 
ity where there is nothing further 
to be done or physician ceases to at¬ 
tend patient in relation to injury.— 
Schmit V. Esser, supra. 

Childbirth 

Minn.—^Bush v. Cress, 227 N.W. 432, 
178 Minn. A82. 

Fracture 

Mich.—^De Haan v. Winter, 241 N.W. 
923, 258 Mich. 293. 

Minn.—Schmit v, Esser, 236 N.W. 
622, 183 Minn. 354, 74 A.L.R. 1312 
—Schanil v. Branton, 232 N.W. 
708, 181 Minn. 381—Schmitt v. Es¬ 
ser, 226 N.W. 196, 178 Minn. 82. 
Neb.—Williams v. Elias, 1 N.W.2d 
121, 140 Neb. 656. 
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the action may be commenced within the statutory 
time after discovery, fraudulent concealment means 
employment of artifice, planned to prevent inquiry 
or escape investigation, and mislead or hinder ac¬ 
quirement of information disclosing a right of ac- 
tion.37 The running of the statute is not tolled 
by the alleged fact that execution of an agreement 
not to sue was induced by the physician’s repre¬ 
sentation that he had intrusted post-operative treat¬ 
ment to another physician, since such representa¬ 
tion did not operate to conceal a right of action 
against the physician who was party to the agree- 
ment.2^ 

Leavitisg foreign substance in patient after opera¬ 
tion. A cause of action against a surgeon for neg¬ 
ligently leaving a foreign substance in a patient 
following an operation has been held to accrue at, 
and limitations run from, the time of the negligent 
act, rather than the subsequent date of the discov¬ 
ery of its presence,39 at least where the patient 
knew shortly thereafter that something was caus¬ 
ing his suffering, and there was no concealment by 
the surgeon of the patient’s cause of action,and 
it has been held immaterial whether defendant knew 
that he had left the substance in plaintiff’s body 
but there is authority holding that, where the patient 
was diligent in attempting to discover the cause of 
his constant pain, his action brought within the stat¬ 
utory time from the date of such discovery is time¬ 


ly brought.“*2 Where the surgeon continues treat¬ 
ing the patient following the operation, the failure 
to remove the foreign substance during the period 
of subsequent treatment has been regarded as such 
continuing negligence that the action accrues only 
at the conclusion of the treatment, and suit may 
be brought at any time within the limitation period 
following termination of treatment, even though the 
original act of malpractice would have been 

barred.^ 2 

§ 61. - Pleading 

a. Declaration, complaint, or petition 

b. Plea or answer 

c. Issues, proof, and variance 

a. Declaration, Complaint, or Petition 

In an action for damages occasioned by negligence 
OP malpractice, every fact necessary to constitute a 
cause of action, including facts showing the duty of the 
physician or surgeon to the person injured, breach of 
the duty, the causal relation between the breach of duty 
and the injuries complained of, and resulting damage, 
must be alleged in the declaration, complaint, or petition, 
with reasonable definiteness and certainty. 

In an action for damages occasioned by the neg¬ 
ligence or malpractice of a physician or surgeon, 
every fact necessary to constitute a cause of action 
must be alleged in the declaration, complaint, or 
petition,and, moreover, such facts must be al- 


37. Mich.—De Haan v. Winter, 241 
N.W. 923, 258 Mich. 293- 

38. Mich.—^Weast v. Duffie, 262 N. 
W. 401, 272 Mich. 534. 

39. Ark.—Steele v. Gann, 123 S.W. 
2d 520, 197 Ark. 480, 120 A.L.R. 
754. 

Ky.—Carter v. Harlan Hospital 
Ass'n, 97 S.W.2d 9, 265 Ky. 452. 
Mass.^—'Cappuci v. Barone, 165 N.E. 
653, 266 Mass. 678. 

jSr.Y.—Derlicka v. Leo, 19 N.T.S.2d 
949, 259 App.Div. 607, reargument 
denied 20 N.Y.S.2d 985, 259 App. 
Div. 1001, affirmed 31 N.E.2d 47, 
284 N.T. 711, reargument denied 
32 H.B.2d 821, 285 N.T. 522—Conk¬ 
lin V. Draper, 241 N.T.S. 629, 229 
App.Div. 227, affirmed 173 N.E. 892, 
254 N.T. 620. 

ILeaving foreign objects in patient's 
body as malpractice generally .see 
supra § 48. 

40- Ark.—Steele v. Gann, 123 S.W. 
2d 620, 197 Ark. 480, 120 A.L.R. 
754. 

Statute xelatingr to frandulent con- 
cealmeut held inapplicable 
Hass. —Cappuci v. Barone, 166 N.E. 
653, 266 Mass. 578. 

41- N.T.—Conklin v. Draper, 241 N. 
T,S. 529, 229 App.Div. 227, affirmed 
173 N.E. 892, 254 N.T. 620. 


42. Colo.—^Rosane v. Senger, 149 P. 
2d 372, 112 Colo. 363. 

43. Mo.—Thatcher v. De Tar, 173 S. 
W.2d 760, 351 Mo. 603. 

44. W.Va.—Conley v. Hill, 174 S.E. 
883, 115 W.Va. 175. 

48 C.J. p 1139 note 91. 

Preliminary conditions 

The statute requiring, in actions 
based on malpractice of physician 
acting gratuitously in city institu¬ 
tion, strict compliance with statute 
governing commencement of action 
against city, is for protection of 
physician as well as of city, and 
requires patient to allege and prove 
the prelimintary conditions required 
of a party litigant against the mu¬ 
nicipality.—^Derlicka v. Leo, 19 N.T. 
S.2d 949, 259 App.Div. 607, reargu¬ 
ment denied 20 N.T.S.2d 985, 259 
App.Div. 1001, affirmed 31 N.E,2d 47, 
284 N.T. 711, reargument denied 32 
N.E.2d 821, 285 N.T. 522. 

Declaxailon, petition, or complaint 
held to state cause of action; 

(1) In general. 

Cal.—^Jackman v. Patterson, 108 P.2d 
, 682, 42 Cal.App.2d 255. 

Ga.—^Andrews v. Lofton, 67 S.E.2d 
338, 80 Ga.App. 723—Lord v. Clax- 
ton, 8 S.B.2d 657, 62 Ga.App. 526. 
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Ind.—Seaton v. XT. -S. Rubber Co., 61 
N.E.2d 177, 223 Ind. 404. 

Mich.—Johnson v. Borland, 26 N.W. 

2d 755, 317 Mich. 225. 

Or.—Keadle v, Padden, 20 P.2d 403. 
143 Or. 350, rehearing denied 22 
P.2d 892, 143 Or. 350. 

48 C.J. p 1139 note 91 [a]. 

(2) Although certain acts of neg¬ 
ligence were alleged on information 
or belief.—Mirich v. Balsinger, 127 
P.2d 639, 63 Cal.App.2d 103. 

(3) As against demurrer. 

Ala.—Stephens v. Williams, 147 So. 
608, 226 Ala. 534—Thaggard v. 

Vafes, 119 So. 647, 218 Ala. 609. 
Ga.—^Lord v. Claxton, 8 S.E.2d 657. 
62 Ga.App. 526—Colvin v. Warren, 

163 S.E, 268, 44 Ga.App, 825. 

Kan.—^Zink v. Basham, 190 P.2d 203, 

164 Kan. 456. 

Okl,—^Aderhold v. Stewart, 46 P.2d 
340, 172 Okl. 72—Aderhold v. 

Stewart, 46 P.2d 346, 172 Okl, 77— 
Rhodes V. Lamar, 292 P. 335, 145 
Okl. 223. 

Utah.—Peteler v. Robison, 17 P.2d 
244, 81 Utah 535. 

W.Va.—Conley v. Hill, 174 S.E. 883, 
116 W.Va. 175. 

(4) As against demurrer onground 
of misjoinder of parties defendant. 
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leged with reasonable definiteness and certainty, 
although it is not necessary to couch the declara¬ 
tion in the technical language of the medical pro¬ 


fession.'*® Thus, it is essential to allege, with rea¬ 
sonable definiteness and certainty, the duty of the 
physician or surgeon to the person injured,^'^ the 


-—Blanton v. Sisters of Charity, 79 
N.E.2d 688. 82 Ohio App. 20. 

(5) As against general demurrer. 
Cal.—Rannard v. Lockheed Aircraft 

Corp., 157 P.2d 1, 26 Cal.2d 149— 
Greninger v. Fischer, 184 P.2d 694, 
81 Cal.App.2d 549—Smith v. Beau¬ 
champ, 162 P.2d 662, 71 Cal.App.2d 
250—^Abos V. Martyn, 88 P-2d 797, 
31 Cal.App.2d 705. 

Ga.—Tisinger v. Woolley, 50 S.E.2d 
122, 78 Ga.App. 18—Loudermilk v. 
Terrell, 35 S.E.2d 926, 73 Ga.App. 
194. 

Mont,—^Vonault v. O’Rourke, 33 P.2d 
535, 97 Mont. 92. 

(6) As against motion for judg¬ 
ment on the pleadings.—Rannard v. 
Lockheed Aircraft Corp., 157 P.2d 1, 
26 Cal.2d 149. 

(7) As against objection to intro¬ 
duction of any evidence. 

Cal.—Rannard v. Lockheed Aircraft 
Corp., 157 P.2d 1, 26 Cal.2d 149— 
Smith V. Beauchamp, 162 P.2d 662, 
71 Cal.App.2d 250—Abos v. Mar¬ 
tyn, 88 P.2d 797, 31 Cal.App,2d 705. 
Mont.—^Vonault v. O’Rourke, 33 P.2d 
535, 97 Mont. 92. 

(8) For an unauthorized opera¬ 
tion.—Keen v. Coleman, 20 S.B.2d 
175, 67 Ga.App. 331, followed in 20 
S.E.2d 179, 67 Ga.App. 337—48 C.J. 
p 1139 note 91 [a] (12). 

(9) For improper diagnosis and 
treatment.—Greninger v. Fischer, 
184 P.2d 694, 81 Cal.App.2d 549—48 
C.J. p 1139 note 91 [a] (7). 

(10) For improper treatment of 
broken leg.—^Ferguson v. Glenn, 159 
S.E. 5. 201 N.C. 128—48 C-J. P 1139 
note 91 [a] (4). 

(11) For leaving foreign sub¬ 
stance in patient’s body. 

Okl.—^Aderhold v. Stewart, 46 P.2d 
346. 172 Okl. 77—Aderhold v. 

Stewart, 46 P.2d 340, 172 Okl. 72. 
•Tex.—^Denton v. Carrell, Civ.App., 
138 S.W.2d 878, reversed on other 
grounds Carrell v. Denton, 157 S. 
W.2d 878. 138 Tex. 145. 

(12) For malpractice in confine¬ 
ment case.—Snow v. Allen, 151 So. 
468, 227 Ala. 615—48 C.J. p 1139 note 
91 [a] (3). 

(13) For malpractice in perform¬ 
ing plastic operation on patient’s 
nose without alleging negligence 
with respect to the subsequent op¬ 
erations.—^Mirich v, Balsinger, 127 
P.2d 639, 53 Cal.App.2d 103. 

(14) For negligence with respect 
to diagnosis, operation, and subse¬ 
quent treatment,—Rannard v. Lock¬ 
heed Aircraft Corp., 157 P.2d 1, 26 
Cal.2d 149—48 C.J, p 1139 note 91 
[a] (8). 


(15) In action against chiroprac¬ 
tor. 

Cal.—^Abos V. Martyn, 88 P.2d 797, 
31 Cal.App.2d 705. 

Utah.—Walkenhorst v. Kesler, 67 P. 

2d 654, 92 Utah 312. 

48 C.J. p 1139 note 91 [a] (14). 

(16) In action against dentist. 

Cal.—^Estrada v. Orwitz, 170 P.2d 43, 

75 Cal.App.2d 54—Smith v. Beau¬ 
champ, 162 P.2d 662, 71 Cal.App.2d 
250—Blakeslee v. Tannlund, 76 P. 
2d 216, 25 Cal.App.2d 32. 

Ga.—Specht v. Gaines, 16 S,E.2d 507, 
65 Ga.App. 782. 

Ill.—Bollenbach v. Bloomenthal, 255 
Ill.App. 305. 

Md.—Fink v. Steele, 171 A. 49, 166 
Md. 354. 

W.Va.—^Wellman v. Drake, 43 S.E,2d 
57, 130 W.Va. 229. 

48 C.J. p 1139 note 91 [a] (1), (13). 

(17) In action against internes 
and nurses.—^Nickley v. Skemp, 239 
K.W. 426, 206 Wis. 265. 

(18) In action against osteopath 
for his nurse’s negligence, without 
any allegation of negligence on part 
of nurse.—Olsen v, McAtee, 182 P.2d 
979, 181 Or. 503. 

(19) In action against psychia¬ 
trist.—Gasperini v. Manginelli, 92 N. 
T.S.2d 575, 196 Misc. 547. 

Allegation held to make prima facie 
case 

Allegation that foreign substance 
was left in incision after operation. 
—Null V. Stewart, Mo., 78 S.W.2d 75. 

Declaration, petition, or complaint 
held insufficient: 

(1) As against demurrer. 

Cal.—Steiner v. Goodyear Tire 
Rubber Co. of California, 300 P. 
980, 115 Cal.App. 162. 

Del.—^Mitchell v. Atkins, 178 A, 593, 
6 W.W.Harr. 451. 

Tex.—Levine v. Carrell, Civ.App., 68 
S.W.2d 259. 

(2) As against motion to dismiss. 
—Gasperini v. Manginelli, 92 N.Y.S. 
2d 575, 196 Misc. 547. 

(3) As regards applicability of 
res ipsa loquitur doctrine.—Waddell 
V. Woods, 148 P.2d 1016. 158 Kan. 
469, 152 A.L.R. 629. 

(4) In action against dentist. 
Del.—Mitchell v. Atkins, 178 A. 593, 

6 W.W.Harr., Del., 451. 

Ga.—^Bryan v. Grace, 11 iS.E.2d 241, 
63 Ga.App. 373, 

(5) In action against hospital 
nurse.—Rosane v. Senger, 149 P.2d 
372, 112 Colo. 363. 

(6) In action based on representa¬ 
tions that plaintiffs’ child born in 
hospital was of female sex and later 
that it was of male sex.—^Kaufman 
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v. Israel Zion Hospital, 51 N.Y.S.2d 
412, 183 Misc. 714. 

(7) In action for negligent diag¬ 
nosis and treatment.—^Hill v. Bough- 
ton, 1 So.2d 610, 146 Fla. 512, 134 
A.L.R. 678. 

(8) To show community of design 
or common duty or concurrence in 
negligence of physician and diather- 
mist.—^Hudson v. Weiland, 8 So. 2d 
37, 150 Fla. 523. 

(9) To state a cause of action in 
tort for indecedent conduct.—^Bryan 

V. Grace, 11 S.E.2d 241, 63 Ga.App. 
373. 

45. Allegation, held sufficiently defl. 
nite 

Kan.—Zink v. Basham, 190 P.2d 203, 
164 Kan. 456. 

Complaint held too vague, uncertain, 
or indefinite 

Cal.—^Billesbaeh v. Larkey, 120 P. 
31. 161 Cal. 649. 

Idaho.—Osborn v. Carey, 132 P. 967, 
24 Idaho 158. 

48 C.J. p 1139 note 92 [a]. 

46. Tenn,—^Moore v. Bell, 215 S.W. 
2a 787, 187 Tenn. 366. 

47. Cal.—Greninger v. Fischer, 184 
P.2d 694, 81 Cal.App.2d 549. 

Mich.—^Hanselman v. Carstens, 27 N. 
W. 18, 60 Mich. 187. 

W. Va.—Conley v. Hill, 174 S.E. 883. 
115 W.Va. 175. 

48 C.J. p 1139 note 93. 

Relation of physician and patient 

(1) Should be pleaded and proved. 
—Braun v. Riel, Mo., 40 S.W.2d 621, 

80 A.L.R. 875. 

(2) Held insuflaciently alleged.— 
Buttersworth v. Swint, 186 S.E. 770, 
53 Ga.App. 602. 

Internes and nurses 

(1) Fact thaLt defendants were em¬ 
ployed as internes and nurses in 
hospital and assigned by hospital to 
care for patient is sufficient allega¬ 
tion that defendant owed to patient 
performance of duties ordinarily 
performed by persons occupying 
similar positions.—^Nickley v. Skemp, 
239. N.W. 426, 206 Wis. 265. 

(2) Fact that internes and nurses 
negligently performed or failed to 
perform specific duties is equivalent 
to allegation that relation they as¬ 
sumed toward patient, or which had 
been assigned by hospital, imposed 
performance of such duties.—Nick- 
ley V. Skemp, supra. 

(3) Allegation that internes and 
nurses were negligent in not doing 
or doing certain things for patient 
is tantamount to allegation that it 
was their duty to do or not to do 
such things.—Nickley v. Skemp, su¬ 
pra. 
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breach of duty complained of,48 the causal relation 
between the breach of duty and the injuries com¬ 
plained of,and resulting damage.^o Irrelevant 
and immaterial allegations should be stricken on 
demurrer,51 such as allegations which do not state 
issuable facts, but mere conclusions.52 

Where the breach of duty relied on is negli¬ 
gence in the treatment of the patient, it is not 
sufficient merely to state that certain acts not neg¬ 
ligent in themselves were done or omitted by the 
physician or surgeon without alleging that they 
were negligently done or omitted,53 even though 
the doctrine of res ipsa loquitur is relied on ,*54 
and such allegations are insufficient under a stat¬ 
ute prescribing the contents of a petition as a 
statement of facts constituting plaintiff's cause of 
action.55 A complaint alleging a course of treat¬ 
ment entirely consistent with the physician's ex- 
•ercise of all necessary care and skill, but alleging 
monsuccess of the treatment, is insufficient to charge 
■negligence or malpractice.56 


§ 61 

Negligence may be pleaded in general terms, 5 7 
and it is sufficient, at least as far as a general de¬ 
murrer is concerned, to aver that certain treat¬ 
ment was negligently administered by defendant to 
plaintiff’s damage without alleging in what respects 
the treatment may have been deficient.58 So, where 
negligence is alleged in general terms, defendant 
waives the right to have it stated with greater cer¬ 
tainty by failure to interpose a special demurrer,5^ 
but, where a special exception is directed to a gen¬ 
eral allegation of negligence, the pleader should be 
required to be more specific, that is, sufficient, at 
least, to apprise his adversary of the kind of proof 
he will be required to meet on the trial.50 The 
fact that, in addition to general allegations of neg¬ 
ligence, the complaint may include a recital of 
certain related particulars does not deflect from 
the force of the general rule that it is sufficient to 
plead that the thing done was negligently done.^i 
An allegation of negligence is broad enough to in¬ 
clude experimenting in the performance of a deli¬ 
cate operation.®2 A complaint alleging facts con- 


-48. Cal.—Greninger v. Fischer, 184 
P.2d 694. 81 CaLApp. 549. 

W.Va.—Conley v. Hill, 174 S.B. 883, 
115 W.Va. 175. 

48 C.J. p 11S9 note 94. 

“In an action of this kind there 
must either be alleged and proved a 
•lack of requisite knowledge or skill 
-or there must be alleged and proved 
a, failure to exercise a proper de¬ 
gree of care and diligence on the 
part of the defendant or, some neg¬ 
ligence of the defendant being al¬ 
leged, there should appear some 
atate of facts connected with an in¬ 
strumentality in the control of the 
■defendant or with the treatment ac¬ 
corded to the plaintiff which brings 
a.bout a result so inconsonant with 
the normal and usual result that it 
must presuppose negligence in the 
a.pplication of the relief.“—Mitchell 

V. Atkins, 178 A. 693, 595, 6 W.W. 
Harr., Del., 451. 

Breach of duty held sufficiently al¬ 
leged 

.Mich.—Fortner v. Koch, 269 N.W. 

222, 277 Mich. 429. 

48 C.J. p 1139 note 94 [a]. 

Breach of duty held insufficiently al¬ 
leged 

Ga.—Tisinger v, Woolley, 50 S.E.2d 
122, 78 Ga.App. 18. 

Mich.—O'Rourke v. Deffenbaugh, 273 
N.W. 749, 280 Mich. 407. 

48 C.J. p 1139 note 94 [b], 

‘49. Cal.—^Rannard v. Lockheed Air¬ 
craft Corp., 157 P.2d 1, 26 Cal.2d 
149—Greninger v. Fischer, 184 P. 
2d 694, 81 'Cal.App. 649. 

W. Va.—Conley v. Hill, 174 S.E. 883, 
115 W-Va. 175. 

-48 C.J. p 1140 note 95. 


Causal connection held insufficiently 
alleged 

Ga.—Loudermilk v. Terrell, 35 S.E. 

2d 926, 73 Ga.App. 194. 

48 C.J. p 1140 note 95 [b]. 

50. Cal.—Greninger v. Fischer, 184 
P.2d 694, 81 Cal.App. 549. 

51. Ga.—^Andrews v. Lofton, 57 S.E. 
2d 338, 80 Ga.App. 723. 

Allegations held pertinent by way 

of history or inducement as to why 
plaintiff engaged the services of de¬ 
fendant, although irrelevant on ques¬ 
tion of defendant's negligence.—^An¬ 
drews V. Lofton, supra. 

52. Ga.—^Loudermilk v. Terrell, 35 
S.E.2d 926, 73 Ga.App. 194—Bryan 
V. Grace, 11 S.E.2d 241, 63 Ga.App. 
373—^Martin v. Greer, 121 S.E. 688, 
31 Ga.App. 625. 

W.Va.—Conley v. Hill, 174 S.E. 883, 
115 W.Va. 175. 

Allegations held not mere conclu- 
sions 

Kan.—^Zink v. Basham, 190 P.2d 203, 
164 Kan. 456. 

Allegation held mere conclusion, 

and hence insufficient to state cause 
of action under res ipsa loquitur 
doctrine.—^Waddell v. Woods, 148 P. 
2d 1016, 158 Kan. 469, 152 A.L.R. 629. 

53. Iowa.—Whitmore v. Herrick, 
218 IST.W. 334, 205 Iowa 621. 

54. Iowa.—^Whitmore v. Herrick, 
supra. 

55. Iowa.—^Whitmore v. Herrick, 
supra. 

56. Cal.—^Foreman v. Hunter Lum¬ 
ber Co., 173 P. 408, 36 Cal.App. 
763. 


57. Cal.—^Ranna-rd v. Lockheed Air¬ 

craft Corp., 157 P.2d 1, 26 Cal.2d 
149—Ragin v. Zimmerman, 276 P. 
107, 206 Cal. 723—Greninger v. 

Fischer, 184 P.2d 694, 81 Cal.App. 
2d 549—Smith v. Beauchamp, 162 
P.2d 662, 71 Cal.App.2d 250—Abos 
V. Martyn, 88 P.2d 797, 31 Cal.App. 
2d 705. , 

Mont.—Vonault v. O'Rourke, 33 P.2d 
535, 97 Mont. 92. 

Utah.—Peteler v. Robison, 17 P.2d 
244, 81 Utah 535. 

Allegation of several speciAc acts 
Plaintiff suing physicians for 
death of his child allegedly as re¬ 
sult of malpractice had right to al¬ 
lege several specific acts of negli¬ 
gence generally, rather than to plead 
them in separate causes of action.— 
Criss V. Angel us Hospital Ass'n of 
Los Angeles, 56 P.2d 1274, 13 Cal. 
App.2d 412. 

58. Cal.—^Rannard v. Lockheed Air¬ 
craft Corp., 157 P.2d 1, 26 Cal.2d 
149—Greninger v. Fischer, 184 P. 
2d 694, 81 Cal.App.2d 549—Smith 
V. Beauchamp, 162 P.2d 662, 71 Cal. 
App.2d 250. 

59. Cal.—Rannard v. Lockheed Air¬ 
craft Corp., 157 p.2d 1, 26 Cal.2d 
149 — ^Abos V. Martyn, 88 P.2d 797, 
31 •Cal.App.2d 705. 

60. Tex.—^Kootsey v. Lewis, Civ. 
App., 126 S.W.2d 512. 

61- Cal.—^Rannard v. Lockheed Air¬ 
craft Corp., 157 P.2d 1, 26 Cal.2d 
149—Smith v. Beauchamp, 162 P. 
2d 662, 71 Cal.App.2d 250. 

62. Cal.—Langford v. Kosterlits^ 
1 290 P- 80, 107 CaLApp. 175. 
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stituting negligence may be sufficient, although the 
word “negligent^^ is not used.63 

The terms of the contract by which the physi¬ 
cian or surgeon is employed need not be alleged 
nor is it necessary to allege the consideration to be 
paid,65 that any consideration was to be paid,66 
or that it was the physician’s duty to act skillfully.®'^ 
Matters of defense need not be alleged,66 unless 
the facts constituting the cause of action cannot 
otherwise be completely alleged.®® 

Contributory negligence. In those jurisdictions 
wherein it is required in actions founded on negli¬ 
gence generally, freedom from contributory neg¬ 
ligence must be alleged in actions founded on the 
failure of a physician or surgeon to exercise or¬ 
dinary care and skill,and such allegation must 
relate to the time of and after the operation and 
treatment complained of on the part of defendant'll 
It has been held that, even though such allegation 
is necessary, the omission is cured where the issue 
is fully made up by the answer and reply,'^^ 

Special damages. In accord with the general 
rule with respect to pleading special damages, alle¬ 
gations of special damages in actions against a phy¬ 
sician or surgeon for negligence or malpractice 
are sufficient where they are sufficiently definite to 
apprise the adverse party of the probable evidence 
which will be introduced by plaintifif and to enable 
him to prepare his defense.'^® 


Construction, General rules have been applied 
in the construction of the pleading.The nature 
of the charge of .malpractice is not changed by 
failing to state it in detail.*^® 

Amendment, A plaintiff in an action to recover 
damages for malpractice by a physician may be 
allowed to amend his complaint to correspond with 
the proof.'^® Amendments which do not set up a 
new cause of action but merely amplify the orig¬ 
inal cause are not subject to demurrer.'^'^ Allega¬ 
tions having nothing to do with the injury sued 
for in the original petition should not be added by 
amendment.'^® 

b. Plea or Answer 

The rules relating to pleas or answers In civil actions 
generally have been applied to the pleas or answers in 
actions for malpractice. 

In accordance with the rules relating to pleas 
or answers in civil actions generally, matters of 
defense which are covered by the general issue need 
not be specially pleaded in an action for injuries 
sustained by reason of a breach of duty on the 
part of a physician or surgeon,'7® and a special plea 
of matters amounting to the general issue is sub¬ 
ject to demurrer.®® To a complaint for malprac¬ 
tice, sounding in tort against two surgeons, an 
answer that each was separately employed is bad.®i 
In a suit for injuries sustained when a hypodermic 
needle broke, defendant may allege that the needle 


63. Cal.—Rankin v. Mills, 278 P. 
1044, 207 Cal. 438. 

64. Or.—^Patterson v. Howe, 202 P. 
225, 102 Or. 275. 

65. Or.—^Patterson v. Howe, supra. 

66. Ind.—^Peck v. Martin, 17 Ind. 
115. 

67. Wis.—Jones v. Burtis, 60 K.W. 
785, 88 Wis. 478. 

48 C.J. P 1140 note 4. 

68. Ky,—Blackburn v. Curd, 106 S. 
W. 1186, 32 Ky.L. 789. 

48 C.J. P 1140 note 6. 

69. Wash.—Smith v. Driscoll, 162 
P. 572, 94 Wash. 441, L.R.A.1917C 
1128. 

48 C.J. p 1140 note 7. 

70. Ill-—Johnson v. Fowler, 250 Ill. 
App. 166. 

48 C.J. p 1140 note 9. 
hTegativingr contributory negli&ence 
generally see Negligence § 194, 

71. Ill.—^Johnson v. Fowler, supra. 
Allegation held insnfOLcient 

Allegation that plaintiff exercised 
due care in selecting defendant.— 
Johnson v. Fowler, supra. 

72. Ky.—Williams v. Nally, 45 S.W. 
874, 20 Ky.L. 244. 

73. Ark.—Dorr v. Fike, 9 S.W.2d 
318, 177 Ark. 907. 


General rule stated see Damages § 
131 c. 

74. Declaratioiir petition, or com¬ 
plaint construed: 

(1) As based on theory of willful 
injury.—Parwick v. Walker Hospital 
of Evansville, 199 N.E. 883, 101 Ind. 
App, 489. 

(2) As relating to a specific act 
and charging negligent conduct; 
rather than want of skill or ability. 
—Robinson v. Amick, 24 S.EI.2d 461, 
125 W.Va. 392. 

(3) To charge that negligent fit¬ 
ting of customer's glasses, was done 
by optometrist operating under stat¬ 
ute as optometrist of store's gener¬ 
al business.—Gilbert v. Louis Pizitz 
Dry Goods Co., 186 So. 179, 237 Ala. 
249. 

(4) To state cause of action in 
tort. 

Cal.—^Kershaw v. Tilbury, 8 P.2d 
109, 214 Cal. 679. 

Colo.—Sams v. Curfman, 137 P.2d 
1017, 111 Colo. 124. 

Okl.—Rhodes v. Lamar, 292 P. 335, 
145 Okl. 223. 

75. Mo.—^Barnhoff v. Aldridge, 38 S. 
W.2d 1029, 327 Mo. 767, 74 A.L.R. 
1252. 


76. Mont.—^Wormell T. Reins, 1 
Mont. 627. 

Amendment held properly allowed 
where complaint charging malprac¬ 
tice by physician in permitting 
drain placed in wound by surgeon to 
sink into wound and disappear was 
amended so as to charge malpractice 
in not discovering and removing 
sponge from wound.—^Parker v. 
Bowen, 126 A. 522, 98 Vt. 152. 

77. Ga.—Pace v. Cochran, 86 S.E. 
934, 144 Ga. 261. 

Amendment held permissible 
I It was not error to permit amend¬ 
ment alleging that both defendant 
physicians were employed to render 
medical services and were copart¬ 
ners.—Schanil v. Branton, 232 N.W. 
708, 181 Minn. 381. 

78. Tenn.—^Walker v. Watson, 7 
Tenn.App. 364. 

79. Ill,—Pratt v. Davis, 79 N.E. 562, 
224 Ill. 300, 7 L.R-A.,N.S., 609, 8 
Ann.Cas. 197. 

48 C.J. p 1140 note 17. 

80- Ill.—^Peters v. Howard, 206 Ill, 
App. 610. 

48 C.J. p 1141 note 18. 

81. Ind,—-Goble v. Dillon, 86 Ind. 
327, 44 Am.R. 308. 


988 



70 C.J.S. 


PHYSICIANS AND SURGEONS 


§§ 61-62 


was purchased from a reputable manufacturer, and 
that even when handled with the greatest care such 
needles occasionally break.S2 An allegation in the 
complaint that a chiropractor, although not licensed 
to practice medicine, undertook to treat plaintiff 
in contravention of state law did not raise a ma¬ 
terial issue so as to warrant the pleading of an 
affirmative defense that defendant was a chiro¬ 
practor and was retained by plaintiff as such, and 
not as a medical doctor or surgeon.83 

A plea of contributory negligence is not an ad¬ 
mission of defendant's negligence so as to dispense 
with proof of such negligence. 

c. Issues, Proof, and Variance 

The issues in an action for malpractice are confined 
to those raised by the pleadings, and every allegation 
necessary to the establishment of the cause of action or 
defense must be proved if put in issue, but the proof 
must be restricted to the issues. 

The issues in an action for injuries sustained as 
a result of a breach of duty on the part of a phy¬ 
sician or surgeon are confined to those raised by 
the pleadings every allegation of the pleadings 
necessary to the establishment of the cause of ac¬ 
tion or defense must be proved if put in issue 
and the proof must be restricted to the issues made 
by the pleadings, and must correspond substan¬ 
tially with what is alleged.^8 Immaterial allega¬ 
tions need not be proved. ^ 9 In accordance with, 
and subject to, the rules governing in actions 
founded on negligence generally, plaintiff is not 
confined in his evidence to any particular acts or 


omissions where negligence of the physician or 
surgeon is alleged in general terms.^0 An allega¬ 
tion of negligent treatment does not foreclose an 
inquiry into negligence in a diagnosis,and an al¬ 
legation that defendant undertook to perform an 
operation includes preoperative examination. ^ 2 
Where specific acts of negligence are alleged, how¬ 
ever, the proof must be confined to the specific 
acts charged,23 although this rule does not exclude 
proof of incidental facts and circumstances which 
fairly tend to establish the negligence of the pri¬ 
mary act charged.^^ Where a plaintiff has alleged 
two or more acts of negligence, it is sufficient for 
him to prove one of them.25 Where the case as 
pleaded was not based entirely on negligence and 
carelessness on the part of defendant in a mat¬ 
ter involving professional skill and ability, the or¬ 
dinary rules with respect to expert testimony and 
negligence in case of malpractice do not exclusive¬ 
ly govern. 9 6 

§ 62. - Evidence 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and sufficiency 

a. Presumptions 

Negligence on the part of a physician or surgeon Is 
not presumed, but it will be presumed that a physician 
or surgeon discharged his full duty to the patient, in^- 
cluding the exercise of reasonable care and skill in his 
treatment, although there is some authority applying the 
doctrine of res ipsa loquitur and holding that an in- 


82. Mo.—Mitchell v. Poole, 68 S.W. 
2d 833. 229 Mo.App. 1. 

83. N.T.—Epstein v. Hirschon, 33 N, 
Y.S.2d 83. 

84. Cal.—^Peppercorn v. Murphy, 299 
P. 762, 114 Cal.App. 101. 

Effect of plea of contributory negli- 
g-ence in general see Negligence § 
198 a. 

85. Iowa.—O'Grady v. Cadwallader, 
166 N.W. 766, 183 Iowa 178. 

48 C.J. p 1141 note 21. 

XssTie narrowed by statement of 
plaintiff’s counsel 

Mich.—^Zoterell v. Repp, 163 N.W. 
692. 187 Mich. 319. 

86. Va.—Ropp V. Stevens, 154 S.E. 
653, 155 Va. 304. 

48 C.J. p 1141 note 22. 

87- Ky.—Stacy v. Williams. 69 S. 

W.2d 697, 253 Ky. 353. 

W.Va,—Robinson v. Amick, 24 S.E. 

2d 461, 125 W.Va. 392, 

48 C.J. p 1141 note 23—45 C.J. p 
1140 note 33 [a] (2). 

Evidence held admissible nnder 
pleadings 

Cal.—Barham v. Widing, 291 P. 173, 


210 Cal. 206—Carpenter v. Blanch- 
eri, 138 P.2d 401, 59 CaLApp.2d 
184. 

Kan.—^Linscott v. Hughbanks, 37 P. 

2d 26, 140 Kan. 353. 

Mich.—^Fortner v. Koch, 269 N.W. 
222, 277 Mich. 429. 

Mo.—Wright v. Stickler, App., 96 S. 
W.2d 932. 

88. Ala.—McKinnon v. Polk, 121 So. 
539, 219 Ala. 167. 

48 C.J. P 1141 note 24. 

Seld no variance between pleading 
and proof 

Cal.—^Roberts v. Parker, 8 P.2d 908, 
121 Cal.App. 264. 

48 C.J. P 1141 note 24 [a]. 

89. Ohio.—^Musser v. Chase, 29 Ohio 
St. 677. 

48 C.J. P 1142 note 25, 

Conspiracy 

Plaintiff suing county physician 
and city physician and chief of po¬ 
lice for malpractice was not required 
to prove conspiracy alleged.—^Meek 
V. City of Loveland, 276 P. 30, 85 
Colo. 346. 


90. Cal.—Carpenter v. Blancheri, 
138 P.2d 401, 69 Cal.App.2d 184. 

48 C.J. p 1142 note 27. 

Evidence held properly admitted 
Cal.—Estrada v. Orwitz, 170 P.2d 43, 
75 Cal.App.2d 54. 

91. U.S.—Newman v. Zinn, O.C.A.N. 
J., 164 F.2d 558. 

Ala.—Stephens v. Williams, 147 So. 
608, 226 Ala. 534. 

N.J.—^Young V. Stevens, 39 A.2d 115, 

132 N.J.Law 124. 

92. Ala.—Stephens v. Williams, 147 
So. 608, 226 Ala. 534. 

93. Wash.—Ennis v. Banks, 152 P. 
1037, 88 Wash. 237. 

94. Mo.—^Wojciechowski v. Coryell, 
App., 217 S.W. 638. 

48 C.J. P 1142 note 29. 

95. Cal,—Criss v. Angelus Hospital 
Ass’n of Los Angeles, 66 P.2d 1274, 
13 Cal.App.2d 412. 

Ky.—Samuels v. Willis, 118 S.W. 339, 

133 Ky. 459, 19 Ann.Cas. 188. 

48 C.J. p 1142 note 30. 

96. Tex.—Humphreys v. Roberson, 
83 S.W,2d 311, 125 Tex. 558. 
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ference of negligence may be permitted where the thing 
which caused the injury complained of was under the 
management or control of the physician or surgeon and 
the accident is such as does not ordinarily happen if 
proper care is exercised. 

Negligence on the part of a physician or sur¬ 
geon is not presumed, but must be affirmatively 
proved.^ The same is true ordinarily with re¬ 
spect to the possession by the physician or sur¬ 
geon of the requisite skill and learning.^S In the 
absence of evidence on the subject, it will be pre¬ 
sumed that a physician or surgeon discharged his 


full duty to the patient,®^ including the exercise of 
reasonable care and skill in his treatment^ Ex¬ 
cept in those exceptional cases governed by the 
doctrine of res ipsa loquitur, no inference of neg¬ 
ligence or want of skill can be drawn from the re¬ 
sult of treatment by a physician or surgeon.® Thus 
no presumption of negligence or want of skill 
arises from the mere fact that the treatment given 
was unsuccessful® or failed to produce the best 
results.'^ Likewise, such presumption does not arise 
from the mere fact that, while under the care of 


97. Ariz.—Corpus Juris cited in 
Boyce v. Brown, 77 P.2d 455, 457, 
51 Ariz. 416. 

Cal.—Lashley v. Koerber, 156 P.2d 
441, 26 Cal.2d 83—Engelking v. 

Carlson, 88 P.2d 695, 13 Cal.2d 216 
—^Donahoo v. Lovas, 288 P. 698, 
105 Cal.App, 705. 

Iowa.—Corpus Juris (quoted in Hair 

V. Sorensen, 247 N.W. 651, 653, 215 
Iowa 1229. 

Ky.—^Hazard Hospital Co. v. Combs' 
Adm’r, 92 S.W.2d 35, 263 Ky. 252. 
Md.—Fink v. Steele, 171 A. 49, 166 
Md. 354. 

K.Y.—Kaplan v. State, 95 N.T.S.2d 
890. 

N.C.—^Davis V. Pittman, 194 S.E. 97, 

212 N.C. 680. 

Okl,—Cooper v. McMurry, 149 P.2d 
330, 194 Okl. 241—Hembree v. Von 
Keller, 119 P.2d 74, 189 Okl. 439. 
Pa.—^McCoy v. Hall, Com.PL, 92 
Pittsb.Leg.J. 143. 

Tex.—Devereaux v. Smith, Civ.App., 

213 S.W.2d 170, refused no revers¬ 
ible error—Corpus Juris attoted in 
Taylor v. Shuflleld, Civ.App., 52 S. 

W. 2d 788, 793, reversed on other 
grounds ShufReld v. Taylor, 83 S. 
W.2d 955, 125 Tex. 601. 

Va.—Alexander v. Hill, 6 S.E.2d 661, 
174 Va. 248. 

Wash.—Thomson v. Virginia Mason 
Hospital, 277 P. 691, 152 Wash. 
297. 

48 C.J. p 1142 note 37. 

Better result 

It cannot be assumed that, in the 
absence of malpractice, the result 
would have been better.—Moore v. 
Tremelling, C.C.A.Idaho, 78 P.2d 821. 

98. Cal.—^Priestley v. Stafford, 158 
P. 776, 30 Cal.App. 523. 

Wyo.—Corpus Juris cited in Smith 
V. Beard, 110 P.2d 260, 275, 56 Wyo. 
375. 

99. Md.—^Fink v. Steele, 171 A. 49, 
166 Md. 354. 

Tex.—Giesenschlag v. Valenta, Civ. 
App., 225 S.W.2d 914, error re¬ 
fused no reversible error—^Bowles 
V. Bourdon, Civ.App., 213 S.W.2d 
713, affirmed, Sup., 219 S.W.2d 779 
—^Devereaux v. Smith, Civ.App., 
213 S.W.2d 170, refused no revers¬ 
ible error—^Kaster v. Woodson, 
Civ.App., 123 S.W.2d 981, error re¬ 
fused—^Edwards v. West Texas 


Hospital, Civ.App., 89 S,W.2d 861, 
error dismissed—^Phillips v. 
Wright, Civ.App., 81 S.W.2d 129, 
error dismissed. 

Wash.—^Fritz v. Horsfall, 163 P.2d 
148, 24 Wash.2d 14. 

Wyo.— Corpus Juris <iuoted in Ros- 
son V. Hylton, 22 P.2d 195, 199, 45 
Wyo. 540. 

48 C.J. p 1142 note 39. 

1. Cal.—Engelking v. Carlson, 88 P. 
2d 695, 13 Cal.2d 216—^Rasmussen 
v. Shickle, 41 P.2d 184, 4 Cal.App. 
2d 426. 

Kan.—Waddell v. Woods, 148 P.2d 
1016, 158 Kan. 469, 152 A.L.R. 629. 
La.—Brashears v. Peak, App., 19 So. 
2d 901—^Freche v, Mary, App., 16 
So,2d 213. 

Md.—Fink v. Steele, 171 A. 49, 166 
Md. 354—^McClees v. Cohen, 148 A. 
124, 158 Md. 60. 

Neb.—Grandy v. Merchant, 256 N.W. 
636, 127 Neb. 696—McGuire v. Rix, 
225 N.W. 120, 118 Neb. 434. 

N.D.—McDonnell v. Monteith. 281 N. 

W. 854, 59 N.D. 750. 

Wash.—Fritz v. Horsfall, 163 P.2d 
148, 24 Wash.2d 14. 

Wyo.— Corpus Juris QLUOted in Ros- 
son V. Hylton, 22 P.2d 195, 199, 45 
Wyo. 540. 

48 C.J. P 1142 note 40. 

2. Iowa.—Gebhardt v. McQuillen, 
297 N.W. 301. 230 Iowa 181— Cor¬ 
pus juris q.uoted in Hair v. Soren¬ 
sen. 247 N.W. 651, 653, 215 Iowa 
1229. 

Ky.—Prewitt v. Higgins, 22 S.W.2d 
115, 231 Ky. 678. 

Mass.—^EJucken v. Levi, 200 N.E. 
566, 293 Mass. 545. 

Minn.—^Yates v. Gamble, 268 N.W, 
670, 198 Minn. 7. 

N.C.—Mitchell v. Saunders, 13 S.E. 
2d 242, 219 N.C. 178—Lippard v. 
Johnson, 1 S.E.2d 889, 215 N.C. 
384. 

Tex.—^Devereaux v. Smith, Civ.App., 
213 S.W.2d 170, refused no reversi¬ 
ble error—^Kaster v. Woodson, Civ. 
App., 123 S.W.2d 981, error refused 
— Phillips V. Wright, Civ.App., 81 
S.W.2d 129, error dismissed. 

Wash.—^Rundin v. Sells, 95 P.2d 1023, 
1 Wash. 2d 332, certiorari denied 60 
S.Ct. 1094, 310 U.S. 645» 84 L.Ed. 
1412. 

48 C.J. p 1142 note 42. 
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3. Ariz.—Corpus Juris cited in 
Boyce v. Brown, 77 P.2d 455, 457, 
51 Ariz. 416. 

Cal.—Rasmussen v. Shickle, 41 P.2d 
184, 4 Cal.App.2d 426—Langford v. 
Kosterlitz, 290 P. 80, 107 Cal.App. 
175. 

D.C.—-Carr v. Shifflette, 82 P.2d 874, 

65 App.D.C. 268—^^Crist v. White, 

66 F.2d 795, 62 App.D.C, 269. 

Fla.—^Hill V. Boughton, 1 So.2d 610, 
146 Fla. 512, 134 A.L.R. 678. 

Iowa.—^Whetstine v. Moravec, 291 N. 
W. 425, 228 Iowa 352—Corpus Ju¬ 
ris cited in Hair v. Sorensen, 247 
N.W. 651, 653, 215 Iowa 1229. 

Ky.—Steinmetz v. Humphrey, 160 S. 
W.2d 6, 289 Ky. 709—Williams v. 
Tarter. 151 S.W.2d 783, 286 Ky. 
717—Meador v. Arnold. 94 S.W.2d 
626, 264 Ky. 378—Stacy v. Wil¬ 
liams. 69 S.W.2d 697, 253 Ky. 353. 
N.C.—^Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62. 

Okl.—^Hembree v. Von Keller, 119 P. 
2d 74, 189 Okl. 439. 

Or.—Moulton v. Huckleberry, 46 P. 
2d 589, 150 Or. 538. 

Utah.—^Walkenhorst v, Kesler, 67 P. 

2d 654, 92 Utah 312. 

Va.—^Reed v. Church, 8 S.E,2d 285, 
175 Va. 284—Alexander v. Hill, 6 
S.B.2d 661, 174 Va. 248. 

48 C.J. p 1142 note 43. 

XSrror in diagnosis or treatment 
Generally, in malpractice actions 
against physicians there is no pre¬ 
sumption of negligence from error of 
judgment in diagnosis or treatment. 
—^Pendergraft v. Royster, 166 S.E. 
285, 203 N.C. 384. 

4. Ariz.—Corpus Juris cited in 
Boyce v. Brown. 77 P.2d 455, 457, 
51 Ariz. 416. 

Conn.—^Corpus Juris cited in Brit¬ 
ton V. Hartshorn, 156 A. 48, 50, 113 
Conn. 484—Chubb v. Holmes, 150 
A. 516, 111 Conn. 482. 

Iowa.—^Whetstine v. Moravec, 291 N. 
W. 425, 228 Iowa 352—Corpus Ju¬ 
ris cited in Hair v. Sorensen, 247 
N.W. 651, 653, 216 Iowa 1229. 

Kan.—Waddell v. Woods, 148 P.2d 
1016, 158 KAn. 469, 162 A.L.R. 629. 
Ky.—Steinmetz v. Humphrey, 160 S. 
W.2d 6, 289 Ky. 709—Meador v. 
Arnold, 94 S.W.2d 626, 264 Ky. 378 
—Stacy V. Williams, 69 S.W.2d 697, 
263 Ky, 353—Western Union Tele- 



70 C.J.S. 


PHYSICIANS AND SURGEONS 


§ 62 


the physician or surgeon, the patient dies® or sus¬ 
tains an injury.6 This is so, even though the in¬ 
jury sustained is o£ an unusual character.^ It has 
been held, however, that the fact that a foreign 
body is left within the body of the patient after 
an operation is so inconsistent with due care as to 
raise an inference of negligence,® and that plaintiff 
need not invoke the doctrine of res ipsa loquitur 
in order to prevail in such a case.^ In the absence 
of statute providing otherwise, it has been held 
that, in an action for damages sustained by rea¬ 
son of acts or omissions constituting malpractice, 
no inference of incompetence on the part of de¬ 
fendant can be drawn from the fact that he was not 
duly licensed to act as a physician or surgeon, 
and failure to obtain a license is not itself a basis 
for an inference of negligence causing injury to 
the patient 

Consent to treatment or operation. In the ab¬ 


sence of evidence showing that the patient was 
the victim of false representations, his consent to 
treatment or to an operation will be presumed from 
the fact that he voluntarily submitted to it.^^ 

Malicious intent. If a physician applied a treat¬ 
ment not sanctioned by medical science which re¬ 
sulted in injury and which such physician was 
bound to know would result in injury, the law im¬ 
putes a malicious intent.^® 

Doctrine of res ipsa loquitur. It has been said 
that in cases of malpractice by physicians or sur¬ 
geons the rule of res ipsa loquitur does not ordi¬ 
narily apply^^ and is seldom applied.^® There is 
some authority to the effect that the doctrine has 
no application to actions against physicians or sur¬ 
geons for malpractice,!® and in some cases under 
the peculiar facts therein it has been held that the 
doctrine is inapplicable.!'^ Thus, the doctrine is 


graph €o. v. Mason, 22 S.W.2d 602, 
232 Ky. 237. 

48 C.J. p 1142 note 44. 

5. Ariz.— Corpxis Juris cited in 

Boyce V. Brown, 77 P.2d 455, 457, 
51 Ariz. 416. 

Del.—-Mitchell v. Atkins, 178 A. 593, 
6 W.W.Harr. 451, 

Tex.—Barker v. Heaney, Civ.App., 82 
S.W.2d 417, error dismissed. 

48 C.J. p 1143 note 45. 

6 . Ark.—^Routen v. McGehee, 186 S. 
■W.2d 779, 208 Ark. 501. 

Kan.—Waddell v. Woods. 148 P.2d 
1016, 158 Kan. 469, 152 A.L.R. 629. 
Ky,—Steinmetz v. Humphrey, 160 S. 
W.2d 6, 289 Ky. 709—Meador v. 
Arnold, 94 S.W.2d 626, 264 Ky. 378 
—Stacy V. Williams, 69 S.W.2d 697, 
263 Ky. 353—^Prewitt v. Higgins, 
22 S.W.2d 115, 231 Ky. 678. 

Mass.—Semerjian v. Stetson, 187 UST. 

E. 829, 284 Mass. 510. 

Ohio.—Modrzynski v. Lust, App., 88 
N.E.2d 76. 

Or.—^Nation v. Gueffroy, 142 P.2d 
688, rehearing denied 144 P.2d 296, 
172 Or. 673. 

Pa.—Kelly v. Yount, 12 A.2d 679, 
338 Pa. 190. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284. 

48 C.J. P 1143 note 46. 

Operation followed hy infection 
Pact that operation by dentist was 
followed by an infection raised no 
presumption of want of proper care 
or skill.—^Haliburton v. General 

Hospital Soc. of Conn., 48 A. 2d 261, 
3 33 Conn. 61. 

7. Ill.—Dawson v. Allen, 191 Ill. 
App. 399. 

8 . Cal,—^Ales v. Ryan, 64 P.2d 409, 
8 Cal.2d 82, 

H.C.—Buckner v. Wheeldon, 33 S.E. 
2d 480, 226 N.C. 62—Mitchell v. 


Saunders, 13 S.E.2d 242, 219 N.C. 
178. 

9. N.C.—^Mitchell v. Saunders, su¬ 
pra. 

10- N.Y.—^Brown v. Shyne, 151 N. 
B. 197, 242 N.Y. 176, 44 A.L.R. 
1407—Monohan v. Devinny, 225 N. 
Y.S. 601, 131 Misc. 248, modified on 
other grounds 229 N.Y.S, 60, 223 
App.Div. 547. 

11. Ga.—Corpus Juris cited In An¬ 
drews V. Lofton, 57 S.E.2d 338, 
342, 80 Ga.App. 723. 

N.C.—Grier v. Phillips, 55 S.E.2d 
485, 230 N.C. 672. 

48 C.J. P 1136 note 19. 

12. Utah.—Baxter v. Snow, 2 P.2d 
257, 78 Utah 217. 

48 C.J. P 1143 note 54. 

13. Ind.—Graham v. Dr. Pratt Inst., 
163 Ill-App. 91. 

14. Ky.—^Prewitt v. Higgins, 22 S. 
W.2d 115, 231 Ky. 678—Donoho v. 
Rawleigh, 18 S.W,2d 311, 230 Ky. 
11, 69 A.L.R. 1135. 

Okl.—Cooper v. McMurry, 149 P.2d 
330, 194 Okl. 241. 

Tenn.—Quinley v. Cocke, 192 S.W. 

2d 992, 183 Tenn. 428. 

Va.—Alexander v. Hill, 6 S.E.2d 661, 
174 Va. 248. 

Res ipsa loquitur generally see Neg¬ 
ligence §§ 220 (2)-220 (12). 

“The doctrine of res ipsa loquitur 
has no application to the ordinary 
malpractice case.'*—^Vonault v. 
O'Rourke, 33 P.2d 535, 539, 97 Mont. 
92. 

15. Iowa.—Gebhardt v. McQuillen, 
297 N.W. 301. 230 Iowa 181. 

le. Ark.—^Adams v. Heffington, 226 
S.W.2d 352—Routen v. McGehee, 
186 S.W.2d 779, 208 Ark. 501— 

Brown v. Dark, 119 S.W.2d 529, 
196 Ark. 724. 

Pla.—Grubbs v. McShane, 198 So. 
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208, 144 Fla. 585—^Poster v. Thorn¬ 
ton. 170 So. 459, 125 Pla. 699. 

Ky,—Merker v. Wood, 210 S.W.2d 
946, 307 Ky. 331—Steinmetz v. 

Humphrey, 160 S.W.2d 6, 289 Ky. 
709—^V^T'illiams v. Tarter, 151 S.W. 
2d 783, 286 Ky. 717—Meador v. 
Arnold, 94 S.W. 626, 264 Ky. 378 
—Stacy V. Williams, 69 S.W.2d 697, 
253 Ky. 353. 

Mich.—^Dunbar v. Adams, 276 N.W. 
895, 283 Mich. 48. 

Or.—Malila v. Meacham, 211 P.2d 
747, 187 Or. 330. 

Wis.—^Kuehnemann v, Boyd, 214 N. 
W. 326, 215 N.W. 455, 193 Wis. 
588. 

48 C.J. p 1143 note 51. 

17. Ala.—^Piper v. Halford, 25 So. 2d 
264, 247 Ala. 530—Ingram v. Har¬ 
ris, 13 So.2d 48. 244 Ala. 246— 
Snow V. Allen, 151 So. 468, 227 
Ala. 615—Stephens v. Williams, 
147 So. 608, 226 Ala. 534—McTyeire 
V. McGaughy, 130 So. 784, 222 Ala. 
100—Carraway v. Graham, 118 So. 
807, 218 Ala. 463. 

Cal.—^Adams v. Boyce, 99 P.2d 1044, 
37 Cal.App. 2d 541, certiorari denied 
61 S.Ct, 137, 311 U.S. 694, 85 L.Ed. 
449. 

D.C.—Hohenthal v. Smith, 114 P.2d 
494, 72 App.D.C. 343. 

Ill,—Bollenbach v. Bloomenthal, 173 
N.B. 670, 341 Ill. 539—dander v, 
Johnson, 258 Ill.App. 89. 

Ind.—Robinson v. Ferguson, 22 N.E. 

2d 901, 107 Ind.App. 107. 

Iowa.—Gebhardt v. McQuillen, 297 
N.W. 301, 230 Iowa 181. 

Minn.—Yates v. Gamble, 268 N.W. 
670, 198 Minn, 7—^Johnson v. 

Arndt, 243 N.W. 67, 186 Minn. 253. 
N.C.—McLeod v. Hicks, 164 S.E. 617, 
203 N.C. 130. 

Okl.—^Hembree v. Von Keller, 119 P. 
2d 74, 189 Okl. 439. 

Tex.—Taylor v, Shuffield, Civ.App., 
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not applicable where the injury is one which may 
occur, even though proper care is exercised,but 
applies only when the injury must have resulted 
from negligence.^® The doctrine of res ipsa loqui¬ 
tur is not applicable where the common knowledge 
or experience of men is not extensive enough to 
permit it to be said that plaintiff's condition would 
not have existed except for negligence of the per¬ 
son charged,20 or in cases involving the diagnosis 
and scientific treatment.^! Furthermore, the doc¬ 
trine cannot be invoked in aid of specific charges 


of negligence,22 and is inapplicable where the 
complaint alleged and plaintiff affirmatively showed 
how his injuries were inflicted.23 

On the other hand, it has been held that an in¬ 
ference of negligence may be permitted in the ab¬ 
sence of explanation by the physician or surgeon 
where the thing which caused the injury complained 
of was under his management or control and the 
accident is such as in the ordinary course of things 
does not happen if proper care is exercised ;24 
but the rule does not apply in the absence of proof 


52 S.W.2d 788, reversed on other . 
grounds ShuflSeld v. Taylor, 83 S. 
W.2d 955. 125 Tex. 501. 

Utah.—^Baxter v. Snow, 2 P.2d 257, 
78 Utah 217. 

Vt.—Pepin V. Averill, 32 A.2d 665, 
113 Vt. 212, 

48 C.J. p 1143 note 60 Cal. 

18, Ky.—Donoho v. Rawleigh, 18 S. 
W.2d 311, 230 Ky, 11, 69 A.L.II. 
1135. 

Tenn,—^Merryman v. Bunch, 145 S. 
W.2d 559, 24 Tenn.App. 408—Cor¬ 
pus Juris cited in Calhoun v. 
Fraser. 126 S.W.2d 381, 392, 23 
Tenn.App. 64—Corpus Juris cited 
in Meadows v. Patterson, 109 S.W. 
2d 417, 21 Tenn.App. 283. 

48 C.J. P 1143 note 50. 

Doctrine of res ipsa loiinitur held 
not to apply: 

(1) Where expert testimony 
showed that injury occurs in five 
to nine per cent of the cases even 
where proper skill is exercised.— 
Engelking v. Carlson, 88 P.2d 695, 
13 Cal.2d 216. 

(2) For failure to effect a cure.— 
Johnson v. Colp, 300 N.W. 791, 211 
Minn. 245. 

(3) In action for child's death 
which followed shortly after tonsil¬ 
lectomy.—Sanders v. Smith, 27 So.2d 
889, 200 Miss. 551. 

(4) In action for damages caused 
by alleged negligent operation of 
X-ray machine. 

Iowa,—^Berg v. Willett, 232 N.W. 821, 
212 Iowa 1109. 

Tex.—^Hess v. Millsap, Civ.App., 72 
S.W.2d 923. 

48 C.J. p 1143 note 50 [a] (9>. 

(5) In suit for injuries consisting 
merely of an unexpected, unantici¬ 
pated, and unfavorable result of a 
physician's treatment of patient.— 
Lippard v. Johnson, 1 S.E.2d 889, 215 
N.C. 384. 

<6) To death of mother following 
childbirth.—Edwards v. Clark, 83 P. 
2d 1021. 96 Utah 121, rehearing de¬ 
nied 85 P.2d 768, 96 Utah 140. 

(7) Where bladder leaked after 
operation for removal of uterus.— 
Brear v. Sweet, 284 P. 803, 155 Wash. 
474. 

<8) Where infection resulted from 


, extraction of wisdom tooth.—^United 
Dentists v. Bryan, 164 S.B. 564, 158 
Va. 880. 

(9) Where intoxicated patient died 
three hour’s after tonsillectomy op¬ 
eration.—Barker v. Heaney, Tex.Civ. 
App., 82 S.W.2d 417, error dismissed. 

(10) Where patient’s hip was frac¬ 
tured from electric shock treatment. 
—Quinley v. Cocke, 192 S.W.2d 992, 
183 Tenn. 428. 

Where there was no obvious gross 
want of professional care and skill, 
doctrine of res ipsa loq.uitur was not 
applicable.—^Frogge v. Shugrue, 13 
A.2d 503, 126 Conn. 608—Chubb v. 
Holmes. 150 A. 516, 111 Conn. 482. 

19. Tenn.—Calhoun v. Fraser, 126 
S.W.2d 381, 23 Tenn.App. 64. 

20. Mass.—Semerjian v. Stetson, 
187 N.B. 829, 284 Mass. 510. 

21. Tenn.—Quinley v. Cocke, 192 S. 
W.2d 992, 183 Tenn. 428. 

22. Iowa.—^McGulpin v. Bessmer, 43 
Nr.W.2d 121 . 

23. Cal.—Hallinan v, Prindle, 29 P, 
2d 202, 220 Cal. 46. 

Pleading in general terms 

In action in which it was alleged 
that physician during operation neg¬ 
ligently left sponge in patient’s ab¬ 
domen and closed and sutured inci¬ 
sion without removing sponge, res 
ipsa loQLUitur doctrine was held ap¬ 
plicable as against objection that 
pleading of alleged negligence was 
not in general terms, and that spe¬ 
cific acts of negligence were set 
forth on which allegations of negli¬ 
gence were based.— Ales v. Ryan, 64 
P.2d 409, 8 CaL2d 82—Armstrong v. 
Wallace, 47 P.2d 740, 8 Cal.App.2d 
429. 

24. CaJ.^Nicholas v. Jacobson, 298 
P. 605, 113 CahApp. 382. 

Conn.— Corpus Juris cited in Hali- 
burton v. General Hospital Soc. of 
Conn., 48 A.2d 261, 133 Conn. 61. 
N.Y.—Wolfe V. Feldman, 286 N.Y.B, 
118, 158 Misc. 656. 

48 C.J. p 1143 note 49. 

Test of applicability 

In determining applicability of res 
ipsa loquitur doctrine t« malpractice 
action against physician or surgeon, 
real question generally Is whether in 
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process of operation any extraordi¬ 
nary incident or unusual event, out¬ 
side of routine of action of its per¬ 
formance occurred and beyond regu¬ 
lar scope of its customary profes¬ 
sional activity in such operations, 
which, if unexplained, would them¬ 
selves reasonably speak to the aver¬ 
age man as the negligent causes of 
untoward consequence, and if there 
were such extraneous interventions 
doctrine would apply requiring de¬ 
fendant to explain the matter.—San¬ 
ders V. Smith. 27 So.2d 889, 200 
Miss. 551. 

Doctrine held to apply: 

(1) Against physician arising out 
of his use and control of an elec¬ 
trical treatment machine.—Adamsen 
V. Magnelia, 280 Ill.App. 418. 

(2) In action for negligence in 
permitting the root of a tooth to 
pass into plaintiff’s lung while ex¬ 
tracting teeth.—^Whetstine v. Mora- 
vec, 291 X.W. 425, 228 Iowa 352. 

(3) In cases other than where 
foreign substances have been intro¬ 
duced into body of patient during 
operation and left there.—Covington 
V. James. 197 -S.E. 701, 214 N.C. 71, 

(4) In suit against dentist for 
letting X-ray machine fall, breaking 
patient’s nose.—Bence v. Denbo, 183 
N.E. 328, 98 Ind.App, 52. 

(5) In support of general charge 
of negligence that physicians* em¬ 
ployee mistakenly ligated an artery 
rather than a vein in patient’s leg.— 
McGulpin V. Bessmer, Iowa, 43 N.W. 
2d 121, 

(6) Where evidence established 
that foreign substance was left in 
plaintiff’s body by defendant at time 
of surgical operation. 

U.S.—Jefferson v. U. S., D.C.Md., 77 

P.Supp. 706, affirmed, C.A., 178 P. 

2d 518, certiorari granted 70 S.Ct. 

662, 339 U.S. 910, 94 L.Ed. - 

Cal.—Ales v. Ryan, 64 P.2d 409, 8 

Cal.2d 82. 

Ind.—^Funk v. Bonham, 183 N.E. 312, 

204 Ind. 170. 

Mo.—Null v. Stewart, 78 S.W.2d 75. 
N.C.—^Mitchell v. Saunders, 13 S.E, 

2d 242, 219 N.C. 178—Pendergraft 

V. Royster, 166 S.E. 285, 203 N.C 

284. 
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of the main fact on which the trier of facts is 
permitted to infer negligence, since the rule of 
res ipsa loquitur is not of itself sufficient to prove 
the fact as well as the inference of negligence.25 
The doctrine applies to cases where some ulterior 
act or omission occurs, the judgment of which does 
not require scientific opinion to throw light on the 
subject.26 Where the liability of the physician is 
predicated on alleged negligence in caring for a 
patient while unconscious, and not on an alleged 
want of skill in diagnosis or treatment, the doc¬ 
trine of res ipsa loquitur applies when a sound and 
unaffected member of the body is injured or de¬ 
stroyed while th^ patient is unconscious and un¬ 
der the immediate and exclusive control of the 
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physician, 27 even though it is not shown to have 
resulted from the use of an instrumentality under 
the management and control of the physician.28 

h. Burden of Proof 

The plaintiff In a malpractice suit has the burden of 
establishing every fact necessary to constitute his cause 
of action; and the burden rests on the defendant to re¬ 
but evidence making out a prima facie case and to es¬ 
tablish his affirmative defenses. 

The rules relating to burden of proof in civil 
actions generally, particularly those governing ac¬ 
tions for negligence, are applicable in an action 
against a physician or surgeon for malpractice,2^ 
and the burden is on plaintiff to establish every 


Tenn.—Johnson v. Ely, 206 S.W.2d 
759, 30 Tenn.App. 294. 

48 C.J. p 1143 note 49 [a] (1). 

(7) Where explosion occurred with¬ 
in patient’s oral and nasal passages 
during removal of wart from her 
nose with hot electric needle after 
patient had been giyen nitrous oxide, 
a nonexplosive anesthetic.—^Dierman 
V. Providence Hospital, 188 P.2d 12, 
31 Cal.2d 290. 

(8) Where following surgeon’s in¬ 
sertion of gag preliminary to opera¬ 
tion to remove tonsils patient lost 
tooth.—^Brown v. Shortlidge, 277 P. 
134, 98 CaLApp. 362. 

(9) Where injury complained of 
was received when patient was un¬ 
conscious.—Pendergraft v. Royster, 
166 S.E. 285, 203 N.C. 384. 

(10) Where injury was caused by 
X-ray burns. 

Cal.—Moore v. Steen, 283 P. 833, 102 
Cal.App. 723. 

Pa.—Kelly v. Tount, 12 A.2d 579, 338 
Pa. 190. 

Tenn.—Casenburg v. Lewis, 40 S.W. 

2d 1038, 163 Tenn. 163. 

Tex.—Martin v. Eschelman, Civ. 
App., 33 S.W.2d 827, error re¬ 
fused. 

48 C.J. p 1143 note 49 [a] (2). 

(11) Where patient was burned by 
silver nitrate pencil used by surgeon 
in treatment of patient preparatory 
for surgery to remove varicose veins. 
—^Hurt v. Susnow, Cal.App., 192 P.2d 
771. 

Custody and care of several doctors 
and nurses 

(1) Where patient submitted him¬ 
self to care and custody of doctors 
and nurses for purpose of having an 
operation performed, and while un¬ 
der anesthetic received serious inju¬ 
ries to his arm which was not the 
subject of treatment or within area 
covered by opera^iion, patient was 
entitled to aid of doctrine of res 
ipsa loquitur in action to recover for 
such injuries, and was not required 
to show which doctor or nurse was 


’ responsible for his injury.—^Ybarra 
V. Spangard, 154 P.2d 687, 25 Cal.2d 
486, 162 A.L.R. 1258. 

(2) Where control at one time or 
another of one or more of various 
agencies or instrumentalities which 
might have harmed patient was in 
hands of every defendant doctor or 
nurse or his employees or temporary 
servants, fact that it might appear 
at trial that one or more defendants 
would be found liable and others ab¬ 
solved for injury to plaintiff did not 
preclude application of doctrine of 
res ipsa loquitur.—Ybarra v. Span¬ 
gard, supra. 

(3) All of those defendants who 
had any control over his body or in¬ 
strumentalities which might have 
caused the injuries may properly be 
called upon under doctrine of res 
ipsa loquitur to meet inference of 
negligence by giving an explanation 
of their conduct.—^Ybarra v. Span¬ 
gard, supra. 

Pact that patient sued hoth hos¬ 
pital and physician for failure to re¬ 
move sponge from abdomen during 
operation did not preclude applica¬ 
tion of res ipsa loquitur doctrine 
against physician.—^Armstrong v. 
Wallace, 47 P.2d 740, 8 Cal.App.2d 
429. 

Failure to prove by direct evidence 
exactly how accident happened did 
not estop plaintiff from relying on 
presumption of negligence as a fact. 
—Bence v. Denbo, 183 N.E. 326, 98 
Ind.App. 52. 

25. U.S.—Jefferson v. U.- S.. B.C. 

Md„ 77 F.Supp. 706, affirmed, C.A., 

178 F.2d 618, certiorari granted 70 

•S.Ct. 562, 339 U.S. 910, 94 L.Ed. 

Tenn.—Johnson v. Ely, 205 S.W.2d 

759, 30 Tenn.App. 294. 

26. Mont.—^Vonault v. O’Rourke, 33 

P.2d 535, 97 Mont. 92. 

Tenn.—Quinley v. Cocke, 192 S.W. 

2d 992, 183 Tenn. 428. 

Bes ipsa loquitur held applicable 
where surgeon was employed to re- 
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move fibroid tumor and appendix 
and patient sustained burn on chest 
while under anesthetic.—^Vonault v. 
O’Rourke, 33 P.2d 535, 97 Mont. 93. 

27. Tenn.—Meadows v. Patterson, 
109 S.W.2d 417, 21 Tenn.App. 283. 

Patient unconscious but not under 
immediate control of surgeon 

(1) Patient was not under control 
of surgeon performing an operation 
as long as he remained unconscious 
from anesthetic, as respects appli¬ 
cation of the doctrine of res ipsa 
loquitur for an injury to patient’s 
eye, where patient was not under 
the control of the surgeon after he 
was visited by the surgeon in his 
private room following the opera¬ 
tion and left by the surgeon in the 
care of a nurse who was not fur¬ 
nished by the surgeon but was paid 
by the patient.—Meadows v. Patter¬ 
son, supra. 

(2) Where patient was under an¬ 
esthesia for several hours, during 
which time her adenoids were re¬ 
moved by surgeon, after which she 
was returned to bed in hospital and 
twenty-four hours later noticed that 
tooth was injured, liability of sur¬ 
geon for injury to tooth, under doc¬ 
trine of res ipsa loquitur, does not 
exist, since during large part of 
period between administration of 
ether and discovery of injury patient 
was under care of hospital rather 
than surgeon.—^Henzi v. Benezra, 292 
N.Y.S. 392, 161 Misc, 490. 

28. Tenn.—Meadows v. Patterson, 
109 S.W.2d 417, 21 Tenn.App. 283. 

Reason, for rule 

Such injury would be deemed to 
have resulted from an instrumental¬ 
ity under the immediate control of 
the physician.—^Meadows v. Patter¬ 
son, supra. 

29. Ky.—Corpus Juris quoted lu 
Rawleigh v. r>onoho. 38 S.W. 2d 
227, 229, 238 Ky. 480. 

48 C.J. p 1143 note 59, p 1144 notes 
60-68. 
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fact necessary to constitute his cause of action.^o 
Thus plaintiff has the burden of establishing that 
the relation of physician and patient existed, 


the breach of duty on the part of the physician or 
surgeon, and plaintiff has the burden of estab- 


30. O’oint enterprise 

In action against physician for 
malpractice, where answer and de¬ 
fendant’s counsel, in opening argu¬ 
ment to jury, denied allegations of 
complaint that defendant was asso¬ 
ciated with another physician, who 
negligently diagnosed and treated 
plaintiff’s condition, burden was on 
plaintiff to show that the two phy¬ 
sicians were engaged in joint en¬ 
terprise, although defendant, be¬ 
cause of nonsuit, offered no testi¬ 
mony in denial of such relationship. 
—^Young V. Crescente, 39 A.2d 449, 
132 N.J.Law 223. 

Belay in. skin grafting 

(1) Patient alleging negligent de¬ 
lay of physician in skin grafting, as 
part of treatment for severe burns, 
had burden of showing probability 
of better results if delay had not 
occurred.—Smith v. Beard, 110 P.2d 
260, 56 Wyo. 375. 

(2> Patient alleging negligent de¬ 
lay of physician in skin grafting 
was bound to produce affirmative 
proof that burned area to be graft¬ 
ed was in proper condition.—Smith 
V. Beard, supra. 

la action for wrongfully certifying 
insanity 

(1) The burden is on plaintiff to 
show negligence.—^Williams v. Le 
Bar, 21 A. 525, 141 Pa. 149. 

(2) The burden is also on plain¬ 
tiff to show that at the time the cer¬ 
tificate of insanity was given he was 
in fact sane.—^Pennell v. Cummings, 
75 Me. 163. 

31. N.J.—Young V, Crescente, 39 A. 
2d 449, 132 K.J.Law 223. 

N.Y.—Greenstein v. Fornell, 257 N. 
Y.S. 673, 143 Misc. 880. 

32. U.S.—Gunning v. Cooley, D.C., 
50 S.Ct. 231, 281 U.S. 90, 74 L.Ed. 
720—Moore v, Tremeiling, C.C.A. 
Idaho, 78 P.2d 821. 

Ala.—^Piper v. Halford, 25 So.2d 264, 
247 Ala. 530—Ingram v. Harris, 
13 So.2d 48, 244 Ala. 246--Snow v. 
Allen, 151 So. 468, 227 Ala. 615— 
McTyeire v. McGaughy, 130 So. 
784, 222 Ala. 100—Torrance v. 

Wells, 122 So. 322, 219 Ala. 384— 
McKinnon v. Polk, 121 So. 539, 219 
Ala. 167. 

Ariz.—Morrison v. Acton, 198 P.2d 
590, 68 Ariz. 27. 

Cal.—^Lawless v. Calaway, 147 P.2d 
604, 24 Cal.2d 81—^Trindle v. 

WTieeler, 143 P.2d 932, 23 Cal.2d 
330—Taylor v. Pishbaugh, 79 P.2d 
174, 26 Cal.App.2d 300. 

Colo.—Gleason v, McKeehan, 66 P.2d 
808, 100 Colo. 194—^Brown v. 

Hughes, 30 P.2d 259^ 94 Colo. 295. 
Conn.—Connellan v* Coffey, 187 A. I 


901, 122 Conn. 136—^Corpus Jtiris 
cited 121 Britton v. Hartshorn, 156 
A. 48, 50. 113 Conn. 484. 

D.C.—Carr v. Shifflette, 82 ip.2d 874, 
65 App.D.C. 268. 

Idaho.—^Willis v. Western Hospital 
Ass’n, 182 P,2d 950, 67 Idaho 435 
—Evans v. Bannock County, 83 P. 
2d 427, 59 Idaho 442. 

Ill.—Simon v. Kaplan, 52 N.E.2d 832, 
321 Ill.App. 203—^Lucarelli v. Win¬ 
ters, 51 ]Sr.E.2d 205, 320 Ill.App. 
359—Hogmire v. Voita, 49 N.E.2d 
811, 319 Ill.App. 644—Holden v. 

Stein, 38 N.E.2d 378, 312 Ill.App. 
260—Olander v. Johnson, 258 Ill. 
App. 89. 

Ind.—Smith v. Feerer, 70 ]Sr.E.2d 770, 
117 Ind.App. 304. 

Iowa.—Berg v. Willett, 232 N.W. 
821, 212 Iowa 1109. 

Ky.—Merker v. Wood, 210 iS.W.2d 
946, 307 Ky. 331—-Williams v. Tar¬ 
ter, 151 S.W.2d 783, 286 Ky. 717— 
Meador v. Arnold, 94 S.W.2d 626, 
264 Ky. 378—^Hazard Hospital Co. 

V. Combs’ Adm’r, 92 S.W.2d 35, 
263 Ky. 252—Stacy v. Williams, 69 
S.W.2d 697, 253 Ky. 363—Corpus 
Juris <inoted in Rawleigh v. Dono- 
ho, 38 S.W.2d 227, 229, 238 Ky. 480 
—Donoho V. Rawleigh, 18 S.W.2d 
311, 230 Ky. 11, 69 A.L.R. 1135. 

La.—Brashears v. Peak, App., 19 So. 
2d 901. 

Md.—State, for Use of Kalives, v. 
Baltimore Eye, Ear and Throat 
Hospital, 10 A.2d 612, 177 Md. 617. 
Mass.—Borysewicz v. Dineen, 19 N. 
E.2d 540, 302 Mass. 461—Semer- 
jian V. Stetson. 187 IST.B. 829, 284 
Mass. 510—Goode v. Lothrop, 165 
N.B. 688, 266 Mass. 518. 

Minn.—Quickstad v. Tavenner, 264 
N.W. 436, 196 Minn. 125. 

Mo.—^Pedigo v. Roseberry, 102 S.W. 
2d 600, 340 Mo. 724—Telaneus v. 
Simpson, 12 S.W.2d 920, 321 Mo. 
724. 

Neb.—Winters v. Ranee, 251 N.W. 
167, 125 Neb. 577—McGuire v. Rix, 
225 N.W. 120, 118 Neb. 434. 

N.H.—^April V. Peront, 188 A, 457, 
88 N.H. 309. 

N.J.—Young V. Crescente, 39 A.2d 
449, 132 N.J.Law 223—^Woody v. 
Keller, 148 A. 624, 106 N.J.Law 
176. 

N.Y,—Wolfe V. Feldman, 286 N.Y.S. 
118, 158 Misc. 656—Greenstein v. 
Fornell, 257 N.Y.S. 673. 143 Misc. 
880. 

N.C.—Grier v. Phillips, 55 S.E.2d 
485, 230 N.C. 672—Pender graft v. 
Royster, 166 S.E. 285, 203 N.C. 384 
—^Ferguson v. Glenn, 169 S.E. 5, 
201 N.C. 128—Smith v. Wharton, 
154 S.E. 12, 199 N.C. 246. 

N.D.—^McDonnell v. Monteith, 231 N. 

W. 854, 59 N.D. 750. 
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Ohio.—Kuhn v. Banker, 13 N.E.2d 
242, 133 Ohio St. 304, 115 A.L.R. 
292—Ault v. Hall, 164 N.E. 618, 
119 Ohio St. 422, 60 A.L.R. 128— 
Modrzynski v. Lust, App., 88 N.E. 
2d 76. 

Or.—Olsen v. McAtee, 182 P.2d 979, 
181 Or. 503. 

Pa.—Bierstein v. Whitman, 62 A.2d 
843, 360 Pa. 537—Fye v. Sharp, 
181 A. 510, 319 Pa. 545—McCoy v. 
Hall, Com.Pl., 92 Pittsb.Leg.J. 143. 
S.D.—^Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 629—Lohr v. Watson, 
2 N.W.2d 6, 68 S.D. 298—Erickson 

V. Webber, 237 N.W. 558, 58 S.D. 
446, 80 A.L.R. 914. 

Tex.—Giesenschlag v. Valenta, Civ. 
App., 225 S.W.2d 914, error refused 
no reversible error.—^Bowles v. 
Bourdon, Civ.App., 213 S.W.2d 713, 
affirmed 219 S.W. 2d 779—^Deve- 
reaux v. Smith, Civ.App., 213 S.W. 
2d 170, refused no reversible error 
—Kootsey v. Lewis, Civ.App., 126 
S.W.2d 512—Koster v. Woodson, 
Civ.App., 123 S.W.2d 981, error re¬ 
fused—Taylor v. Shuffield, Civ. 
App., 52 S.W.2d 788, reversed on 
other grounds Shuffield v. Taylor, 

83 S.W.2d 955, 125 Tex. 601. 

Vt.—^Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

Wash.—Kelly v. Carroll, 219 P.2d 79 
—Yeager v. Dunnavan, 174 P.2d 
755, 26 Wash,2d 559—Gray v. Da¬ 
vidson, 130 P.2d 341, 15 Wash.2d 
257, reheard 136 P.2d 187, 15 Wash. 
2d 257—^Rundin v. Sells, 95 P.2d 
1023, 1 Wash.2d 332, certiorari de¬ 
nied 60 S.Ct. 1094, 310 U.S. 645, 

84 L.Ed. 1412. 

Wis.—^Paulsen v. Gundersen, 260 N. 

W. 448, 218 Wis. 578—Lindloff v. 
Ross, 243 N.W. 403, 208 Wis. 482 
—^Holton V. Burton, 222 N.W. 225, 
197 Wis. 405. 

Wyo.—^Rosson v. Hylton, 22 P.2d 
195, 45 Wyo. 540. 

48 C.J. p 1143 note 59. 

Nouconformauce with standard of 
practitioners in same locality 
(1) Plaintiff in malpractice action 
has burden of proving failure to ex¬ 
ercise such care and skill as persons 
in same general neighborhood, pur¬ 
suing similar practice, ordinarily 
exercise. 

Ala.—Stephens v. Williams, 147 So. 
608, 226 Ala. 534. 

Cal.—^Blakeslee v. Tannlund, 76 P.2d 
216, 25 Cal.App,2d 32—Soady v. 
Washburn, 299 P. 560, 114 Cal.App. 
82. 

Conn.—Sheridan v. Quarrier, 16 A. 

2d 479, 127 Conn. 279. 
D.C.^Rodgers v. Lawson, 170 P.2d 
157, 83 U.S.APP.D.C. 281—Hohen- 
thal V. Smith, 114 P.2d 494, 72 
App.D.C. 343. 
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lishing the injury alleged,33 the causal connec¬ 
tion between the breach of duty and the injury 
complained of,34 and the damages resulting there- 
from.35 Where two causes, the original injury 
and the improper treatment, are co-operating to pro¬ 
duce the final result, plaintiff in order to recover 


for malpractice must adduce evidence to show 
that proper treatment would have produced a bet¬ 
ter result,36 and the jury cannot be allowed to specu¬ 
late on the relative amount of injury due to the 
original injury and that due to malpractice.3 
The burden of proof rests on plaintiff to establish 


Ky.—Steinmetz v. Humphrey, 160 
S.W.2d 6, 289 Ky. 709. 

Mich.—^Nemer v. Green, 25 K.W.2d 
207, 316 Mich. 307. 

Minn.—Yates v. Gamble, 268 N.W. 
670. 198 Minn. 7. 

]Sr.D. —^Ness V. Yeomans, 234 N.W. 76, 
60 N.D. 368. 

Okl.—Cooper v. McMurry, 149 P.2d 
330, 194 Okl. 241. 

Or.—^Malila v. Meacham, 211 P.2d 
747, 187 Or. 330. 

Utah.—^Edwards v. Clark, 83 P.2d 
1021, 96 Utah 121, rehearing de¬ 
nied 85 P.2d 768, 96 Utah 140— 
Baker v. Wycoff, 79 P.2d 77, 95 
Utah 199—Baxter v. Snow, 2 P.2d 
257, 78 Utah 217. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Ya. 284. 

Wash.—Fritz v. Horsfall, 163 P.2d 
148, 24 Wash.2d 14. 

(2) Standard of medical practice 

in community must be shown by af¬ 
firmative evidence and, in absence 
of evidence, jury may not speculate 
concerning what required standard 
was or whether physician departed 
therefrom.—^Boyce v. Brown, 77 P.2d 
455, 61 Ariz. 416. | 

(3) But plaintiff is not required to 
set up a standard of ordinary care 
where defendant admitted that fur¬ 
ther treatment was indicated by his 
own judgment as a physician.— 
Pearson v. Norman, 106 P.2d 361, 106 
Colo. 396. 

33. U.S.—Gunning v. Cooley, D.C., 
50 S.Ct. 231, 281 U.S. 90, 74 L.Ed. 
720. 

Mass.—Coburn v. Moore, 68 N.E.2d 
5, 320 Mass. 116. 

Tex.—Taylor v. Shuliield, Civ.App., 
52 S.W.2d 788, reversed on other 
grounds Shuffield v. Taylor, 83 S. 
W.2d 955, 125 Tex. 601. 

Utah.—Peterson v. Richards, 272 P. 

229, 73 Utah 59. 

Malignancy 

In malpractice action, plaintiff 
had the burden of proof on question 
of whether lumps in breasts al¬ 
legedly resulting from plastic sur¬ 
gery were malignant growths.— 
Gluckstein v. Lipsett, 209 P.2d 98, 
93 Cal.App.2d 391. 

34. U.S.—Moore v. Tremelling, C.C. 
A.Idaho, 78 F.2d 821. 

Ala.—McKinnon v. Polk, 121 So. 539, 
219 Ala. 167. 

Ariz.—^Morrison v, Acton, 198 P.2d 
590, 68 Ariz. 27. 

Cal.—Trindle v. Wheeler, 143 P.2d 
932, 23 Cal.2d 330. 


Colo.—Gleason v. McKeehan, 66 P. ’ 
2d 808, 100 Colo. 194. 

Conn.—Connellan v. Coffey, 187 A. 
901, 122 Conn. 136. 

D.C.—Rodgers v. Lawson, 170 F.2d 
157, 83 U.S.App.D.C. 281. 

Fla.—Saunders v. Lischkoff, 188 So. 
815, 137 Fla. 826. 

Ill.—Hogmire v. Voita, 49 N.E.2d 
811, 319 I11.APP. 644—dander v. 
Johnson, 258 Ill.App. 89. 

Ind.—Smith v. Peerer, 70 N.B.2d 770, 
117 Ind.App. 304. 

Iowa.—^Bartholomew v. Butts, 5 N. 
W.2d 7. 232 Iowa 776—Whetstine 
V. Moravec, 291 N.W. 425, 228 

Iowa 352—^Thompson v. Anderson, 

252 N.W. 117, 217 Iowa 1186. 

Ky.—^Merker v. Wood, 210 S.W.2d 

946, 307 Ky. 331—Steinmetz v. 

Humphrey, 160 S.W.2d 6, 289 Ky. 
709—Williams v. Tarter, 151 S.W. 
2d 783, 286 Ky. 717—Meador v. Ar¬ 
nold, 94 S.W.2d 626, 264 Ky. 378— 
Hazard Hospital Co. v. Combs' 
Adm’r, 92 S.W.2d 35, 263 Ky. 252— 
Stacy V. Williams, 69 S.W.2d 697, 

253 Ky. 353—Corpus Juris quoted 
in Rawleigh v. Donoho, 38 S.W.2d 
227, 229, 238 Ky. 480—Prewitt v. 
Higgins, 22 S.W.2d 115, 231 Ky. 
678—Donoho v. Rawleigh, 18 S.W. 
2d 311, 230 Ky. 11, 69 A.L.R. 1135. 

Me.—^Josselyn v. Dearborn, 62 A.2d 
174. 

Md.—State for Use of Kalives v. 
Baltimore Eye, Ear, and Throat 
Hospital, 10 A. 2d 612, 177 Md. 517. 
Mass.—^Vartanian v. Berman, 40 N. 
E.2d 867, 311 Mass. 249—Semer- 
jian V. Stetson, 187 N.E. 829, 284 
Mass. 510. 

Mich.— Yoss V. Adams, 259 N.W. 889, 
271 Mich. 203. 

Mo.—^Pedigo v. Roseberry, 102 S.W. 

2d 600, 340 Mo. 724. 

Neb.—^Winters v. Ranee, 251 N.W. 
167, 125 Neb. 577—McGuire v. Bix, 
225 N.W. 120, 118 Neb. 434, 

N.J.—^Young V. Crescente, 39 A.2d 
449, 132 N.J.Law 223. 

N.y.—Greenstein v. Fornell, 257 N. 

Y.S. 673, 143 Misc. 880. 

N.C.—Grier v. Phillips, 55 'S.B.2d 

485, 230 N.C. 672—Gower v. David- 
ian, 193 S.B. 28, 212 N.C. 172— 
Smith V. Wharton, 154 S.E. 12, 199 
N.C. 246. 

N.D.—^McDonnell v. Monteith, 231 N. 

W. 854, 59 N.D. 750. 

Qhio. — ^Kuhn V, Banker, IS N.E. 2d 
242, 133 Ohio St. 304, 115 A.L.R. 
292—^Modrzynski v. Lust, App., 88 
N.E. 2d 76. 

Okl.—Goodlett v. Williamston, 65 P. 
2d 472, 179 Okl. 238. 
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Or.—Olsen v. McAtee, 182 P.2a 979, 
181 Or. 503—^Doumitt v. Diemer, 
23 P.2d 918, 144 Or. 36. 

Pa.—^Fye v. Sharp, 181 A- 610, 319 
Pa. 545. 

S.D.—Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 529—Erickson v. Web¬ 
ber, 237 N.W. 558, 58 S.D. 446, SO 
A.L.R. 914. 

Tex.—Giesenschlag v. Valenta, Civ. 
App., 225 S.W.2d 914, error refused 
no reversible error—Bowles v. 
Bourdon, Civ.App., 213 S.W.2d 713, 
affirmed. Sup., 219 (S.W.2d 779— 
Devereaux v. Smith, 'Civ.App., 213 
S.W.2d 170, refused no reversible 
error—Kootsey v. Lewis, Civ.App., 
126 S.W.2d 512—Koster v. Wood- 
son, Civ.App., 123 S.W.2d 981, er¬ 
ror refused. 

Utah.—^Edwards v. Clark, 83 P.2d 
1021, 96 Utah 121, rehearing de¬ 
nied 85 P.2d 768, 96 Utah 140— 

I Baxter v. Snow, 2 P.2d 257, 78 
; Utah 217. 

i Va.—Reed v. Church, 8 S.E.2d 285, 

! 175 Va. 284—^Henley v. Mason, 163 

S.E. 653, 154 Va. 381. 

Wash.—Gray v. Davidson, 130 P.2d 
341, 15 Wash.2d 257, reheard 136 
P.2d 187, 15 Wash.2d 257. 

Wyo.—Smith v. Beard, 110 P.2d 260, 
56 Wyo, 375—^Rosson v. Hylton, 22 
P.2d 195, 45 Wyo. 540. 

48 O.J. p 1144 note 60. 

Beasouably probable cause 

(1) Plaintiff is bound to establish 
that the negligence of defendant 
was the reasonably probable cause 
of the injury.—^Woronka v. Sewall, 
69 N.E.2d 681, 320 Mass. 362—Vig- 
neault v. Dr. Hewson Dental Co., 15 
N.E.2d 185, 300 Mass. 223, 129 A.L.R. 
95. 

(2) "The burden is on plaintiff to 
show that it is more probable that 
the harm resulted from some negli¬ 
gence for which defendant was re¬ 
sponsible than in consequence of 
something for which he was not re¬ 
sponsible."—Yates V. Gamble, 268 N, 
W. 670, 674, 198 Minn. 7. 

35. U.S.—^Moore v. Tremelling, C.C. 
A.Idaho, 78 F.2d 821. 

36. U.S.—^Moore v. Tremelling, su¬ 
pra. 

37. U.S.—^Moore v. Tremelling, su¬ 
pra. 

Fracture 

Plaintiff, in order to recover for 
negligent treatment of fractured 
bone, must adduce some evidence to 
distinguish injury due to fracture 
and that due to physician’s negli¬ 
gence.—Moore v. Tremelling, supra. 
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as a necessary fact prerequisite to the application 
of the doctrine of res ipsa loquitur that the injury 
occurred while plaintiff was under the control of 
defendant.38 plaintiff is not required to show that 
it was not good practice to sew up an incision 
withing removing a foreign substance from plain¬ 
tiff’s body, since even the merest tyro would know 
that this was improper.39 The rule that the bur¬ 
den of establishing a breach of duty on the part of 
the physician or surgeon and causal relation be¬ 
tween the breach and the injury complained of is 
not affected by the fact that the duty of going for¬ 
ward with the testimony to overcome a prima fa¬ 
cie case made during the trial is on the adverse 
party.'^O Thus, the burden of proving negligence 
on the part of the physician or surgeon is not af¬ 
fected by the fact that the doctrine of res ipsa lo¬ 
quitur is applicable to the facts of the case.'^i 

Where plaintiff introduces evidence sufficient to 
make out a prima facie case, it is then incumbent 
on the adverse party, in order to prevent a re¬ 
covery, to introduce evidence sufficient to overcome 
or rebut such showing.^2 Thus, it is incumbent on 
defendant to rebut the inference of negligence aris¬ 
ing under the doctrine of res ipsa loquitur by show¬ 
ing that he used the care required of him>3 


Affirmative defenses. In accordance with, and 
subject to, general rules defendant has the burden 
of proving affirmative defenses.^^ 

Contributory negligence. The general rules as 
to the burden of proving contributory negligence 
in negligence cases are applicable in actions against 
physicians or surgeons for malpractice.'^ 5 

c. Admissibility 

(1) In general 

(2) Exercise of requisite skill or care 
(1) In General 

In an action for malpractice, any competent evi¬ 
dence which tends to prove or disprove any material 
fact In issue Is admissible, and evidence which has no 
tendency to establish or negative the issues Joined is in¬ 
admissible. 

In accordance with, and subject to, the rules gov¬ 
erning the admissibility of evidence in civil ac¬ 
tions generally, any competent evidence is admissi¬ 
ble which tends to prove or disprove the existence 
at the time and place in question of the relation¬ 
ship of physician or surgeon and patient,^^ the re¬ 
sponsibility of defendant for the acts or omissions 
complained of,^*^ the nature and extent of the in¬ 
jury or damage sustained by plaintiff,or any oth¬ 
er material fact in issue -tmt evidence which 


38. Term.—^Meadows v. Patterson, 
109 S.W.2d 417, 21 Tenn.App. 283. 

39- Mich.—^Le Faive v. Asselin, 247 
N.W. 911, 262 Mich. 443. 

40- N.J.—Niebel v. Winslow, 95 A. 
995, 88 K.J.Law 191. 

41, U.S.—Sweeney v. Ervingr, 33 S. 
Ct 416, 228 U.S. 233, 57 L.Ed, 815, 
43 L.R.A.,N.S., 734, Ann.Cas.l914D 
905. 

Cal.—^Hurt v. Susnow, App., 192 P.2d 
771. 

42. U.S,—Weintraub v. Rosen, C.C. 
A.I11.. 93 F.2d 544. 

Cal.—^Ales v. Ryan, 64 P.2d 409, 8 
Cal. 2d 82. 

Ill.—^Hall V. Grosvenor, 267 Ill.App. 
119. 

Ind.—Gramm v. Boener, 56 Ind. 497. 
Ky.—Corpus Juris q,uoted iu. Raw- 
leigh V. Donoho, 38 S.W.2d 227, 
229, 238 Ky. 480. 

Wash.—McCormick v, Jones, 278 P. 
181, 152 Wash. 508, 65 A.L..R. 1019. 

Bxurdeu of showing* due care is on 
surgeon who leaves sponge inclosed 
in wound, and he cannot relieve him¬ 
self from liability unless sponge 
was so concealed that reasonable 
care on his part would not have dis¬ 
closed it, and conditions were such 
that in his professional judgment a 
special exploration for sponge would 
have endangered safety of patient. 
—Smith V. Zeagler, 157 So. 328, 116 
Fla. 628, i 


43. Cal.—Ales v. Ryan, 64 P.2d 409, 
8 CaL2d 82. 

Ind.—^Funk v. Bonham, 183 N’.B. 312, 
204 Ind. 170—Bence v. Denbo, 183 
K.E. 326, 98 Ind.App. 52. 

N.T.—Wolfe V. Feldman, 286 N.T.S. 
118, 158 Misc. 656. 

Pa.—Kelly v. Yount, 12 A.2d 579, 338 
Pa. 190. 

Reliance on nurse 
When surgeon elects to close up 
abdominal incision, relying solely on 
nurse's count of sponges used, he 
must show that he was justtfled in 
doing so, in light of all circum¬ 
stances attending operation.—Ales 
V. Ryan, 64 P.2d 409, 8 Cal.2d 82. 

44. U.S.—Weintraub v, Rosen, C.C. 
A.I11.. 93 P.2d 544. 

48 C.J. p 1144 note 66. 

45. Ga.—Bryant v. Anderson, 119 
S.K 920, 31 Ga.App. 118. 

48 C.J. p 1144 note 68. 

rreedom from contrihutory negli¬ 
gence 

N.J .—Young V. Crescents, 39 A.2d 
449, 132 N.XLaw 223. 

N.Y.—Greenstein v. Fornell, 257 N. 

Y.S. 673, 143 Misc. 880. 

48 C.J. p 1144 note 68 [bj. 

46. Vt.—^Willard v. Norcross, 69 A. 
942, 81 Vt 293—Sheldon v. Wright, 
67 A. 807, 80 Vt 298. 

48 C.J. p 1144 note 71. 
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47. N.C.—Nash v. Royster, 127 S.E. 
356, 189 N.C. 408. 

48 C.J. p 1144 note 72, 
la action for wrongfully certify¬ 
ing insanity, defendant may show 
under what circumstances and on 
what information he acted in mak¬ 
ing the certificate.—^Pennell v. Cum¬ 
mings, 75 Me. 163. 

48. Ala,—^Piper v. Halford, 25 So.2d 
264, 247 Ala. 530. 

Idaho.—^Reinhold v. Spencer, 26 P. 

2d 796, 53 Idaho 688. 

Mo.—^Heier v. 'Funsch, App., 61 S.W. 
2d 253. 

Okl.—^Rhodes v. Lamar, 292 P. 336, 
145 Okl, 223. 

Or.—Olsen v. McAtee, 182 P.2d 979, 
181 Or. 503. 

Tex.—^Hess v. Rouse, Civ.App., 22 S. 
W.2d 1077. 

48 C.J. p 1145 note 73. 

la action for wrongfully certify¬ 
ing Insanity, if evidence of defend¬ 
ant showing under what circum¬ 
stances and on what information he 
acted in making the certificate does 
not go to the extent of a justifica¬ 
tion in case the certificate is found 
to be false. It is proper evidence to 
be considered in awarding damages. 
—^Pennell v. Cummings, 75 Me. 163. 

49. Mo.—Waters v. Crites, 166 S. 
W.2d 496, 350 Moi 653. 

Wash.—Marlowe v. Patrick, 44 P.2d 
776, 181 Wash. 647. 

48 C.X P 1145 note 74. 
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has no tendency to establish or negk.tive the is¬ 
sues joined is inadmissible. 

Willful, wanton, or intentional injury. Evidence 
of the reputation of defendant for care is inad¬ 
missible on the issue of willful injury.si This is 
also true of manifestations of ill will on the part of 
the physician or surgeon which are so remote from 
the time of the treatment in question as to have no 
tendency to prove that the treatment rendered was 
intentionally improper.52 For the purpose of neg¬ 
ativing willful injury, evidence that defendant ad¬ 
ministered the same treatment to others suffer¬ 
ing a like affliction and with helpful results is ad- 

missible.53 

(2) Exercise of Requisite Skill or Care 

Any competent evidence is admissible which tends to 
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establish or negative the issues with respect to whether 
the requisite skill and care were exercised in the treat¬ 
ment of the patient or whether the failure to exercise 
such skill and care was a proximate cause of the Injuries 
complained of. 

Any competent evidence is admissible which tends 
to establish or negative the issues raised in an ac¬ 
tion for malpractice with respect to whether the 
requisite skill and care were exercised in the treat¬ 
ment of the patient,or with respect to whether 
the failure to exercise the requisite skill or care 
was a proximate cause of the injuries complained 
of.55 In order to be admissible, however, it is 
essential that the evidence offered possess some 
tendency to prove or disprove or to throw light 
on the issues raised.®® It has been held that an 
expert may not give his personal opinion as to 


Earning' power 

In malpractice action for alleg-ed- 
ly negligent treatment of fractured 
hip, evidence to prove plaintiff's 
earning capacity before his injury 
was admissible on question of loss 
of earning power.—Moore v. Tremel- 
ling, C.C.A-Idaho, 100 F.2d 39. 
History of case 

(1) Testimony with respect to his¬ 
tory of plaintiff's injury and her 
complaints was admissible.—Malila 

V. Meacham, Or,, 211 P.2d 747. 

(2) Admission of testimony, as 
part of history of case, concerning 
patient's visit to another physician 
prior to being treated by defendant, 
and patient's calling in another phy¬ 
sician on the morning after such 
treatment, was not error.—^Piper v. 
Halford, 25 So.2d 264, 247 Ala. 530. 

(3) Admission of proof that all 
three physicians were practicing 
physicians in the particular terri¬ 
tory was not error.—^Piper v. Hal¬ 
ford, supra. 

SO. Ala.—Hampton v. Braokin's 
Jewelry & Optical Co., 186 So. 173, 
237 Ala. 212—Moore v. Holroyd, 
122 So. 349, 219 Ala. 392. 

Md.—State, for Use of Kalives, v. 
Baltimore Eye, Bar and Throat 
Hospital, 10 A.2d 612, 177 Md, 517. 
Ohio.—Larimore v. Brown, App., 57 
N.E.2d 313. 

Or.—Giusti v. C. H. Weston Co., 108 
P.2d 1010, 165 Or. 525. 

Tenn.—Markland v. Elizabethton 
General Hospital, 5 Tenn.App. 519. 
Utah.—Baker v. Wycoff, 79 P.2d 77, 
95 Utah 199- 
48 C.J. p 1145 note 75*. 

Evidence held inadmissible 

(1) Evidence as to stand taken by 
medical association with reference 
to physician’s testimony in malprac¬ 
tice cases.—Schmit v. Esser, 236 N. 

W. 622, 183 Minn. 354, 74 A.L.,R. 1312. 

(2) Testimony of defendant, that 
they felt safe about operation.—Tor- 

70 C.J.S.—57 


ranee v. Wells, 122 So. 322, 219 Ala. 
384. 

(3) Medical testimony that doctor 
will not take dowm splint made by 
another doctor.—^Richards v. Harpe, 
155 S.E. 85. 42 Ga.App. 123. 

(4) Physician's advice to patient’s 
father, after defendant’s physician 
left case, to follow defendant's in¬ 
structions.—^Richards v. Harpe, su¬ 
pra. 

51. S.C.—Green v. Shaw, 134 S.E. 
226, 136 S.C. 56, 48 A.L.R. 243. 

52. Vt.—-Willard v. Noxcross, 65 A. 
755. 79 Vt. 546. 

48 C.J. p 1148 note 17. 

53. ‘S.C.—Thomas v. Register, 95 S. 
E. 517, 110 S;C. 173. 

54. Ala.—^Torrance v. Wells, 122 So. 
322, 219 Ala. 384. 

Cal.—Ales v. Ryan, 64 P.2d 409, 8 
Cal. 2d 82, 

Conn.—Britton v. Hartshorn, 156 A. 
48, 113 Conn. 484. 

Ga.—^Richards v. Harpe, 155 S.E. 85, 
42 Ga.App. 123. 

Ill.—See Hubbard v. Martin, 184 Ill. 
App. 534. 

Iowa.—Bartholomew v. Butts, 6 N. 

W.2d 7. 232 Iowa 776. 

Ohio.—Larimore v. Brown, App., 57 
N.B.2d 313. 

Okl.—Rhodes v. Lamar, 292 P. 335, 
146 Okl. 223. 

Utah.—^Ricks v. Budge, 64 P.2d 208, 
91 Utah 307. 

Wash.—Murgatroyd v. Dudley, 50 
P.2d 1025, 184 Wash. 222. 

48 C.J. p 1146 note 84. 

Evidence held admissible 

(1) Consulting specialist's testi¬ 
mony that he advised physician in 
charge to get patient to hospital for 
X-rays.—Shannon v. Ramsey, 193 N. 
B. 235, 288 Mass. 543. 

(2) Evidence of defendant’s fail¬ 
ure to notify patient's wife that op¬ 
eration was to ’ be' pexformed.^Ryt- 
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konen v. Lojacono, 257 Isr.W. 703, 269 
Mich. 270. 

(3) Evidence of surgeons that op¬ 
eration performed was usual and 
skillfully done.—^Perry v. Hodgson, 
149 S.E. 91, 40 Ga.App. 117. 

(4) Testimony of plaintiff’s wife 
that physician told her not to get 
another doctor and not to take plain¬ 
tiff to a hospital.—^Dean v. Dyer, 149 
P.2d 288, 64 CaLApp.2d 646. 

(5) Testimony of practitioner of 
another school of practice. 

Cal.—Ellinwood v. McCoy, 47 P.2d 
796. 8 'Cal.App.2d 590. 

Neb.—Cook v. Moats, 238 N.W. 629, 
121 Neb. 769, 78 A.L,R. 694. 

Wis.—Treptau v. Behrens Spa, 20 N. 
W.2d 108, 247 Wis. 438. 

(6) Fact that physician had told 
patient and patient's family that 
there was no fracture.—Pearson v. 
Norman, 106 P.2d 361, 106 Colo. 396. 

(7) To show physician's diligence. 
—Richards v. Harpe, 155 S.E. 85, 
42 Ga.App. 123. 

(8) Testimony that physician re¬ 
fused to come until patient’s sister 
sent car for him on day of patient's 
death.—-Thaggard v. Vafes, 119 So. 
647, 218 Ala. 609. 

(9) Other evidence held admissi¬ 
ble see 48 C.J. p 1146 note 85 [aj. 

55. Iowa.—^Ball v. Skinner, 111 N, 
W. 1022, 134 Iowa 298. 

48 C.J. p 1146 note 85. 

56. Iowa.—Wilcox v. Crumpton, 258 
N.W. 704, 219 Iowa 389, 

48 C.J. p 1146 note $6. 

Evidence held inadmissible 

(1) In action for negligent diag¬ 
nosis and treatment, whether physi¬ 
cian would have administered other 
treatment than that given if diag- 
noMs had been proper.—^Reynolds v. 
Struble, 18 P.2d 690, 128 CaLApp, 
716. 

(2) Fact that physician -refused 
treatment after defendant physician 



PHYSICIANS AND SURGEONS 


70 C.J.S. 


§ 62 

whether defendant exercised such care in the treat¬ 
ment of plaintiff as ordinarily is exercised by phy¬ 
sicians in good standing in the community where 
that is the ultimate fact to be decided by the jury.^'^ 
Any competent evidence is admissible which tends 
to show the condition of the patient at the time in 
question's and the acts or omissions of defendant 
in connection with the treatment of the patient.59 
The treatment received by the patient after de¬ 
fendant gave up the case may be shown.^^^ The 
mere fact that evidence is not of itself sufficient 
to establish improper treatment does not render 
it inadmissible.61 Where negligent treatment is 
charged, testimony of the physician or surgeon 
that he exercised his best judgment is admissible.62 
Defendant may also state what, from his study and 
experience, he deems proper treatment of the case 
in question.63 Evidence that he employed another 


skillful physician to assist him is competent,6^ 
but not to prove either skill or diligence on his 
part.®® 

The result of the treatment is also admissible,®® 
although, as discussed supra subdivision a of this 
section, no inference of improper treatment can be 
drawn from the result alone. 

Treatment in other cases. The usual, ordinary, 
and customary treatment of similar cases may be 
shown,®7 but evidence that a better result ordi¬ 
narily is obtained is not admissible,®® although evi¬ 
dence is admissible which tends to prove that the 
result complained of does not occur where the re¬ 
quisite skill and care are exercised.®^ Evidence is 
not admissible to show what another would have 
done under the circumstances,or that he would 
have treated the patient in some other way,'^! or to 


terminated services, because another 
physician was called.—Richards v. 
Harpe, 155 S.E. 85, 42 Ga.App. 123. 

(3) Whether, if symphyseotomy 
had been performed, child would 
have been born throug-h the natural 
channel, in action for unnecessary 
performance of Csesarian operation. 
—^Beni v. Abrons, 19 P.2d 523, ISO 
Cal.App. 206. 

(4) Whether patient would have 
lived if surgeon had used ordinary 
care and skill.—^Beni v. Abrons, 19 
P.2d 623, 130 CaLApp. 206. 

(5) Other evidence held inadmis¬ 
sible see 48 C.J. P 1146 note 86 [a]. 

57. Ill.—^Adamsen v. Magnelia, 3 N. 
E.2d 708, 286 Ill.App. 412. 

58. Md.—McGlees v. Cohen, 148 A. 
124, 158 Md. 60. 

Mo.—^Wright v. Stickler, App., 96 S. 
W,2d 932. 

Tex.—^Edwards v. West Texas Hos¬ 
pital, Civ.App., 89 S.W.2d 801, er¬ 
ror dismissed—^Hess v. Rouse, Civ. 
App., 22 S.W.2d 1077. | 

Wash.—^Prather v. Downs, 2 P.2d 
709, 164 Wash. 427. 

48 C.J. p 1147 note 87. 

Ezhihition of injnred leg 

Patient suing for physician’s mal¬ 
practice in treating broken leg has 
right to exhibit injured leg to jury. 
—De Haian v. Winter, 241 JST.W. 923, 
.258 Mich. 293. 

59- Ala.—Torrance v. Wells, 122 So. 
322, 219 Ala. 384. 

D.C.—Crist V, White, 66 F,2d 795, 
62 App.D.C. 269. 

Mo.—Shipper v. Dr. C. M. Coe, Inc., 
App., 174 S.W.2d 887. 

Utah.—^Ricks v. Budge, 64 P.2d 208, 
91 Utah 307. 

48 C.J. p 1147 note 88. 

Consultation with other doctors 
Tenn.—^Markland v. Blizabethton 

General Hospital, 5 Tenn.App, 519. 


60. Ala.—Piper v. Halford, 25 So. 
2d 264, 247 Ala. 530. 

48 C.J. p 1147 note 89. 

61. Iowa.—^Van Sickle v. Doolittle, 
169 N.W. 141, 184 Iowa 885. 

48 C.J. p 1147 note 90. 

62. Ill.—Pisher v. Niccolls, 2 Ill. 
App. 484. 

ISr.T.— Brown v. GofCe, 125 N.T.S. 458, 
140 App.Div. 353. 

63. H.T.—Link v. Sheldon, 32 N'.E. 
696, 136 N.T. 1. 

64. Ind.—Jones v. Angell, 95 Ind. 
376. 

65. H.H.—Leighton v. Sargent, 31 
N-.H. 119, 64 Am.D. 323. 

66- Ala.—Snow v. Allen, 151 So. 468, 
227 Ala. 615. 

D.C.—^Byrom v. Eastern Dispensary 
and Casualty Hospital, 136 P.2d 
278, 78 U.S.APP.D.C. 42^Crist v. 
White, 66 P.2d 795, €2 App.D.C. 
269. 

Iowa.—^Kirchner v. Dorsey & Dorsey, 
284 JST.W. 171, 226 Iowa 283—Berg 
V. Willett, 232 N.W. 821, 212 Iowa 
1109. 

Utah.—Baker v. WycofC, 79 P.2d 77. 

95 Utah 199. 

48 C.J. p 1147 note 95. 

Patient’s death and circumstances 
thereof may be considered with oth¬ 
er evidence in determining negli¬ 
gence.—^Stephens v. Williams, 147 
So. 608, 226 Ala. 534. 

67. Conn.—Geraty v. Kaufman, 162 
A. 33, 116 Conn. 563. 

W.Va.—Maxwell v. Howell, 174 S.E. 

553, 114 W.Va. 771. 

48 G.J. p 1147 note 97. 

Evidence of custom to accept drugs 
and instruments from nurse 
In patient’s action against sur¬ 
geon and hospital nurse who inad¬ 
vertently supplied formalin instead 
of novocain for operation,* evidence 
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of surgeons* custom to accept from 
graduate trained nurse instruments, 
medicine, and drugs without person¬ 
al examination thereof was held 
properly admitted.—Hallinan v. Prin- 
dle, 62 P.2d 1075. 17 Cal.App.2d 656. 
Degree of care and skill practiced by 
profession generally in locality 
Ga.—Mason v. Hall, 35 S.E. 2d 478, 
72 Ga.App. 867. 

Vt.—^Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

Wash.—^Peterson v. Hunt, 84 P.2d 
999, 197 Wash. 255. 

68- Iowa.—^Lemon v. Kessel, 209 N. 

W. 393, 202 Iowa 273. 

48 C. J. p 1147 note 98. 

TTsual result 

Evidence whether condition of pa¬ 
tient's leg was such as would ordi¬ 
narily result after usual and custom¬ 
ary treatment was properly excluded 
as immaterial.—^Hair v. Sorensen, 247 
N.W. 651, 215 Iowa 1229. 

69. Mo.—^Evans v. Clapp, App,, 231 
S.W. 79. 

48 C.J. p 1147 note 99. 

Evidence held admissible 

In suit against dentist for mal¬ 
practice in breaking off tooth he 
was extracting, doctor should have 
been permitted to answer whether 
he, knowing position of roots, could 
extract sound tooth without break¬ 
ing roots.—Jenkins v. Chase, Mo., 53 
S.W.2d 21. 

70. Ill.—Ellefson v. Miller, 24 N.B. 
2d 755, 303 Ill.App. 226. 

Minn.—Schmit v. Esser, 236 N.W. 

622, 183 Minn. 354, 74 A.L.R. 1312. 
Vt.—Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

71. D.C.—^Hazen v. Mullen, 32 P.2d 
394, 59 App.D.C. 3. 

Wxs.—De Bruine v. Voskuil, 169 N. 

I W. 288, 168 Wis. 104. 
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show how defendant’s treatment of like cases dif¬ 
fered from that of other physicians.72 Freedom 
from negligence in adopting the treatment com¬ 
plained of cannot be shown by evidence that the 
treatment was the same as that used by another 
physician or surgeon in another case, '^3 or by evi¬ 
dence that defendant used the same treatment in 
other cases with good results.*^^ Where, however, 
negligence in furnishing an appliance which occa¬ 
sioned the injury is charged, evidence that others 
had used the appliance in question with good re¬ 
sults is admissible to show that defendant had no 
knowledge that it was unfit for the use intended.75 
Evidence of the conduct of the physician or sur¬ 
geon in connection with the treatment of other cas¬ 
es is not admissible to prove or disprove that the 
requisite skill or care was exercised on the occa¬ 
sion in question.76 

Reputation and professional character. Testi¬ 
mony as to whether defendant is a reputable phy¬ 
sician of high standing is generally inadmissible.'^^ 
Where an action for malpractice is founded on 
negligence, and the skill of the physician or surgeon 
is not in issue, proof of his general reputation for 
care is not admissible,73 nor is proof of his gen¬ 
eral reputation for skill admissible in such cases.79 
It has been held that proof of the general reputa¬ 
tion of a physician or surgeon for skill is inad¬ 
missible, even though he is charged with unskill¬ 
ful treatment ;30 hut there is some authority to 
the contrary.®^ There is also some authority to 
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the effect that the general reputation of a physician 
or surgeon for both skill and care is admissible 
where both negligence and want of skill are 
charged,82 or where the declaration charges want 
of skill and care generally, and does not limit the 
charge to a specific act.83 The reputation of the 
institution where defendant received his profes¬ 
sional training is not admissible on the issue of 
whether he possessed the requisite skill.8^ So al¬ 
so, evidence that defendant procured his certificate 
of proficiency from the state board of examiners 
without examination, by means of diplomas irreg¬ 
ularly obtained from medical schools, is irrelevant, 
as are also defendant’s statements concerning such 
diplomas.85 Evidence that defendant was not a 
regularly trained physician or surgeon is admissi¬ 
ble for the purpose of rebutting evidence intro¬ 
duced by him to support his general professional 

character.86 

d. Weight and SufiBLciency 

(1) In general 

(2) Expert testimony 

(1) In General 

Every fact necessary to constitute a cause of action 
in an action for malpractice must be established by a 
preponderance of the evidence, and generally a preponder¬ 
ance of the credible evidence is sufficient. 

Every fact necessary to constitute a cause of 
action or defense in an action for malpractice must 
be established by a preponderance of the evidence,87 


Xilethod used by witness and in fa¬ 
mous clinics 

(1) In malpractice action against 
physician who inserted, in patient's 
chest, a drainage tube fastened only 
by adhesive tape, which tube slipped 
into body and was lost therein, ad¬ 
mission of testimony of medical wit¬ 
ness that witness usually put safety 
pin at end of tube and had seen such 
method used at certain famous clin¬ 
ics was error as not testing defend¬ 
ant's care by applicable standard.— 
Rytkonen v. Lojacono, 257 N.W, 703, 
269 Mich. 270. 

(2) In action for malpractice in 
treatment of burns based in part on 
alleged delay in skin grafting, state¬ 
ment by physician in another city 
to whom patient was taken for the 
grafting that he always skin grafted 
within three weeks after the burn 
was inadmissible, since what other 
always did was immaterial .-^Smith 
V. Beard, 110 P.2d 260, 56 Wyo. 375. 

72. Mo.—^Rothschild v. Barck, 26 S. 

W.2d .760, 324 Mo. 1121. 

KH.—Chains V. Lake, 51 A. 260, 71 

K.H. 90. 


1077, 132 Minn. 128, L.R.A.1916D 
644, Ann.Cas,1917E 678. 

74. Cal.—McCullough v. Langer, 73 
P.2d 649, 23 Cal,App.2d 510, 

48 C.J. p 1147 note 4. 

75. Mo.—^Weller v. Plapao Labora¬ 
tories Incorporation, 191 S.W. 1056, 
197 Mo.App. 47. 

48 C.J. p 1148 note 5. 

76. Cal.—^Burford v. Baker, 127 P. 
2d 941, 53 Cal.App.2d 301. 

Mo.—^Rothschild v. Barck, 26 S.W. 

2d 760, 324 Mo. 1121. 

Okl.—Oskison v. Bagby, 46 P.2d 331, 
172 Okl. 569—Harris v. Boyd, 299 
P. 888, 149 Okl. 196. 

Tenn.—^Markland v. Elizabethton 
General Hospital, 6 Tenn.App. 519. 
48 C.J. p 1148 note 6. 

77. Ala.—^Piper v. Halford, 26 So. 
2d 264, 247 Ala. 530. 

78. W.Va.—^Robinson v. Amick, 24 
S.E.2d 461, 125 W.Va. 392. 

48 O.J. p 1148 note 8. 

79. Mont.—Stevenson v. Gelsthorpe, 
27 P. 404, 10 Mont, 563. 

48 C.J. p 1148 note 9. 

80. Mont.—Stevenson v. Gelsthorpe, 
27 P. 404, 10 Mont. 563.“ 

48 C.J. p 1148 note 10. 
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81. Mo.—Vanhooser v. Bergboff, 3 S. 
W. 72,.90 Mo. 487. 

82. Miss.—Shaw v. Klein, 83 So. 
620, 121 Miss. 411. 

83. W.Va.—Robinson v. Amick, 24 
'S.E.2d 461, 125 W.Va. 392—Dud¬ 
ley V. Grace Hospital, 164 S.E, 670, 
112 W.Va. 461. 

84. N.H.—Leighton v. Sargent, 31 H. 
H. 119, 64 Am.D. 323. 

85. Cal.—Bute V. Potts, 18 P. 329, 
76 Cal. 304. 

86. Conn.—Grannls v. Branden, 5 
Day 260, 5 Am.D. 143. 

87. U.S.—^Pollack V. Dussourd, C.C. 
A.Ohio, 158 P.2d 969. 

Me.—Josselyn v. Dearborn, 62 A.2d 
174. 

Bvideuce held sufficient 

(1) To sustain verdict or judg¬ 
ment for plaintiff. 

Ala.—Piper v. Halford, 25 So.2d 264, 
247 Ala. 530—Torrance v. Wells, 
122 So. 322, 219 Ala. 384. 

Ark.—^Adams v. Hefiington* 226 B.W. 
2d 352. 

Cal.—^Hutter v. Hommel, 3 P.2d 554, 
213 Cal. 677—Soest v. Balsinger, 
141 P.2d 13, 60 Cal.App.2d 441— 
Sansom v. Ross-Loos Medical 


73, Minn.—^Viita v, Dolan, 155 N.W. 
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and, where the action is based on the failure of the | physician or surgeon to exercise proper skill or 


Group. 134 P.2d 927, 57 Cal.App.2d 
549—Mirich v. Balsing-er, 127 P.2cl 
639, 53 Cal.App.2d 103—-Sales v. 
Bacigalupi. 117 P.2d 399, 47 Cal. 
App.2d 82—^Wallace v. La Vine, 97 
P.2d 879, 36 Cal.App.2d 450—Abos 

V. Martyn, 88 P.2d 797, 31 Cal.App. 
2d 705—Blakeslee v. Tannlund, 76 
P.2d 216, 25 Cal.App.2d 32—McCul- 
loug-h V. Langer, 73 P.2d 649, 23 
Cal.App.2d 510—Ellinwood v. Mc¬ 
Coy, 47 P.2d 796, 8 Cal.App.2d 590 
—Ingamells v. Goodfellow, 292 P. 
162, 109 CaLApp. 62. 

Colo.—Edwards v. Quackenbush, 149 
P.2d 809, 112 Colo. 337. 

T>,C.—Teichmann v. Parrish, 157 P. 
2d 75. 81 U.S.App.D.C. 217—Chris¬ 
tie V. Callahan, 124 F.2d 825, 75 
IJ.S.App.D.C. 133. 

Ga.—Kahn v, Shaw. 16 S.E.2d 99, 65 
Ga.App. 563—Mims v. Ragland, 2 
S.E.2d 174, 59 Ga.App. 703—Rad- 
cliffe V. Maddox, 165 S.E. 841, 45 
Ga.App. 676. 

Ill, — Piper V. Epstein, €2 lSr.E.2d 139, 
326 Ill.App. 400. 

Ind,—Iter man v. Baker, 15 K.E.2d 
365, 214 Ind. 308—Stamets v. Wil¬ 
son, 164 N.E. 300, S9 Ind.App. 403, 
Iowa.—^McGulpin v. Bessmer, 43 N. 

W. 2d 121. 

Kan.—Stockham v. Hall, 65 P.2d 348, 
145 Kan. 291. 

Mass.—Coburn v. Moore, 68 l^.E.2d 
5, 320 Mass. 116. 

Mich.—Nemer v. Green, 25 ]Sr.W.2d 
207, 316 Mich. 307. 

Minn.—Citrowski v. Libert, 260 
W. 297, 194 Minn. 269. 

Mo.—Gates v. Dr. Nichols' Sanatori¬ 
um, 55 S.W.2d 424, 331 Mo. 754— 
Persten v. Chesney, App., 212 S. 
W.2d 469. 

Ohio.—Larimore v. Brown, App., 57 
N.B,2d 313—Forthofer v. Arnold, 
21 N.E.2d 869, 60 Ohio App. 436. 
Okl.—Witt V. Reed, 289 P. 291, 144 
Okl. 120. 

Or.—Olsen v. McAtee, 182 P.2d 979, 
181 Or. 503. 

Pa.—Wible v. Shor, 157 A. 322, 102 
Pa.Super. 527. 

S.D.—Bennett v. Murdy, 249 N.W. 
805, 61 S.D. 471. 

Tenn.—Thompson v. Thomas, 12 
Tenn.App. 484—Walker v. Watson, 

7 Tenn.App, 364. 

Va,—Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555. 

Wash.—Skeels v. Davidson, 139 P.2d ■ 
301, IS Wash.2d 358. 149 A.L.R. 
225—Marlowe v. Patrick, 44 P.2d 
776, 181 Wash. 647—Samuelson v. 
Taylor, 295 P. 113, 160 Wash. 369. 
Wis.—Tetting v. Hotel Pflster, 266 
N.W. 249, 221 Wis. 141. 

(2) To sustain denial of recovery. 
Cal.—Preston v. Hubbell, 196 P.2d 
113, 87 Cal.App.2d 53—Ries v. 

Reinard, 117 P.2d 386, 47 CahApp, 
2d 116. 


Ga.—Kea v. Claxton, 26 S.E.2d 371, 
69 Ga.App. 618. 

La.—^Hankins v. Kafhe, App., 160 So. 
163. 

Mich.—^Deacon v. Jaerlfng, 13 N.W.2d 
831, 308 Mich. 310—Moon v. Quick, 
279 N.W. 909, 284 Mich. 441. 

Minn.—^IVallstedt v. Swedish Hospi¬ 
tal, 19 N.W.2d 426, 220 Minn. 274. 
Mo.—Pedigo v. Roseberry, l02 S.W. 

2d 600. 340 Mo. 724. 

Mont.—Kelly v. McCabe, 146 P.2d 
770, 115 Mont. 530. 

Okl.—Oskison v. Bagby, 46 P.2d 331, 
172 Okl. 569. 

Pa.—Beideman v. Rapoport, Com.PL, 
61 Montg.Co. 19. 

Tex.—Edwards v. West Texas Hospi¬ 
tal, Civ.App., 107 S.W.2d 729, er¬ 
ror dismissed. 

(3) To sustain findings generally. 
Cal.—Ybarra v. Spangard, 208 P.2d 

445, 93 CaI.App.2d 43—Burford v. 
Baker, 127 P.2d 941, 53 Cal.App.2d 
301—Sales v. Bacigalupi, 117 P.2d 
399, 47 Cal.App.2d 82. 

La.—Perrin v. Rodriguez, App., 153 
So. 555. 

Mass.—^Deward v. Whitney, 9 N.E.2d 
369, 298 Mass. 41—Ernen v. Crof- 
well, 172 N.E. 73, 272 Mass. 172, 69 
A.L.R. 1140. 

Mich.—^Van Der Bie v. Kools, 250 N. 

W. 268, 264 Mich. 468. 

Or.—Shives v. Chamberlain, 126 P. 
2d 28. 168 Or. 676—Doumitt v. Die- 
mer, 23 P.2d 918, 144 Or. 36. 

Tenn.—Haskins v. Howard, 16 S.W. 

2d 20, 159 Tenn. 86. 

Tex.—Dunn v. Styron, Civ.App., 10 
'S.W.2d 1018, error dismissed. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284—Ropp v. Stevens, 154 
S.E. 553. 155 Va. 304. 

Wis.—Heimlich v. Harvey, 39 N.W. 
2d 394, 255 Wis. 471. 

(4) To establish that chloroform 
rather than ether was the proper 
anaesthetic to use under the facts.— 
Wells V. McGehee, La.App., 39 So. 
2d 196. 

(5) To establish competency of 
nurse to administer chloroform.— 
Wells V. McGehee, supra. 

(6) To establish that child did not 
die from an overdose of chloroform 
as alleged by plaintiff but died as re¬ 
sult of a toxic condition produced by 

I the chloroform.—Wells v. McGehee, 
supra. 

(7) To establish that defendant 
I did everything possible to revive 

child.—^Wells v. McGehee, supra. 

<8) To establish treatment by phy¬ 
sician on the specified date.—Rath v. 
Craddock, 29 N.E.2d 426, 65 Ohio App. 
135. 

(9) To show that surgeon sewed 
up incision without removing needle. 
—Le Paive v. Asselin, 247 N.W. 911, 
262 Mich. 443. 

(10) To warrant inference that 
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foreign matter caused appearance of 
pus but not when defendant was 
treating plaintiff or was supervis¬ 
ing his treatment.—Tallon v. Spell¬ 
man, 19 N.E.2d 33, 302 Mass. 179. 
Evidence held insufficient 

(1) To warrant recovery of dam¬ 
ages. 

U.S.—Moore v. Tremelling, C.C.A, 
Idaho. 78 F.2d 821. 

Ala.—McTyeire v. McGaughy, 130 So. 
784, 222 Ala. 100. 

Ariz.—Boyce v. Brown, 77 P.2d 455. 
51 Ariz, 416. 

Cal.—McNamara v. Emmons, 97 P.2d 
503, 36 Cal.App.2d 199—Rasmussen 
v. Shickle, 41 P.2d 184, 4 Cal.App. 
2d 426—McLennan v. Holder, 36 P. 
2d 448, 1 CalApp.2d 305—Nicholas 
V. Jacobson, 298 P. 505, 113 Cal. 
App. 382. 

Colo.—Brown v. Hughes, 30 P.2d 259, 
94 Colo. 295—Locke v. Van Wyke, 
11 P.2d 563, 91 Colo. 14. 

Conn.—Green v. Stone, 176 A. 123, 
119 Conn. 300. 

La.—McDonald v. Gamier, App., 166 
So. 147. 

Me.—Watson v. Fahey, 197 A. 402, 
135 Me, 376—Burns v. Haskell, 166 
A. 384, 132 Me. 74. 

Mass.—^Wright v. Clement, 190 N.E. 
11, 287 Mass. 175. 

Minn.—Cassidy v. McLaughlin, 285 
N.W. 889, 205 Minn. 30. 

Miss.—Berryhill v. Nichols, 158 So. 
470, 171 Miss. 769. 

N.T.—Berkowitz v. City of New 
York, 13 N.Y.S.2d 864, 257 App. 
Div. 987, appeal dismissed 28 N.E. 
2d 978, 283 N.Y. 772. 

N.C.—Smith v. Wharton, 154 S.E. 12, 
199 N.C. 246. 

Ohio.—Porthofer v. Arnold, 21 N.E. 

2d 869, 60 Ohio App. 436. 

Utah.—^Ricks v. Budge, 64 P.2d 208, 
91 Utah 307. 

Wash.—^Yeager v. Dunnavan, 174 P, 
2d 755, 26 Wash.2d 559. 

(2) To support findings generally. 
Cal.—Lawless v, Calaway, 147 P.2d 

604, 24 Cal.2d 81. 

Mass.—Tallon v, Spellman, 19 N.E.2d 
33, 302 Mass. 179. 

Minn.—Johnson v. Arndt, 243 N.W. 
67, 186 Minn. 253. 

N.Y.—Schneider v. New York Tele¬ 
phone Co., 292 N.Y.S. 399, 249 App. 
Div. 400, affirmed 13 N.E.2d 47, 276 
N.Y. 655. 

Wis.—Alberti v. Gordon. 272 N.W. 
352, 224 Wis. 439. 

(3) To sustain verdict for defend¬ 
ants.—^Dierman v. Providence Hospi¬ 
tal, 188 P.2d 12, 31 Cal.2d 290. 

(4) To establish physician’s al¬ 
leged failure to administer antiteta¬ 
nus serum.—^Hembree v. Von Keller, 
119 P.2d 74, 189 Okl. 439. 

(5) To show that physician had 
cut bladder in operation for re- 
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care in the treatment of a patient, a preponderance 
of the credible evidence is sufEcient.88 Thus, where 
such facts are in issue, the party having the bur¬ 
den of proof thereof must establish by a preponder¬ 
ance of the evidence that the relationship of phy¬ 


sician or surgeon and patient existed at the time 
and place in question that the physician or sur¬ 
geon failed to exercise proper skill or care in the 
treatment of the patient that the operation com¬ 
plained of in the action for malpractice was unau- 


moval of uterus.—Brear v. Sweet, 
284 P. 803, 155 Wash. 474. 

88- Cal.—Dodds v. Stellar, 175 P.2d 
607, 77 Cal.App.2d 411, 

Va.—United Dentists v. Bryan, 164 
S.E. 554, 158 Va. 880. 

48 C.J. p 1150 note 29. 

89. Relationship held shown to ex¬ 
ist 

Utah.—Ricks v. Budge, 64 P.2d 208, 
91 Utah 307. 

48 C.J. p 1148 note 21 [a]. 
Relationship held not shown to ex¬ 
ist 

N.C.—Childers v. Frye, 158 S.E. 744, 
201 N.C. 42. 

Evidence of express contract or 
payment of fee held not necessary to 
establish relationship of physician 
and patient.—Greenstein v, Pornell, 
257 N.T.S. 673, 143 Misc. 880. 

90. U.S.—^Moore v. Tremelling, C.C. 
A.Idaho, 78 P.2d 821. 

Conn.—Green v. Stone, 176 A. 123, 
119 Conn. 300—Britton v. Hart¬ 
shorn, 156 A. 48, 113 Conn. 484. 
Idaho.—^Willis v. Western Hospital 
Ass'n, 182 P.2d 950, 67 Idaho 435. 
Iowa.—Berg v. Willett, 232 N.W. 821, 
212 Iowa 1109. 

La.—Mournet v. Sumner, 139 So. 728, 
19 La.App. 346. 

Mont.—Simons v. Jennings, 46 P.2d 
704, 100 Mont. 55. 

N.D.—Schoening v. Smith, 231 N.W. 
278, 59 N.D. 592. 

Okl.—^Hembree v. Von Keller, 119 P. 

2d 74, 189 Okl. 439. 

48 C.J. p 1148 note 22. 

Each of skill or care held shown 

(1) As inference of fact under doc¬ 
trine of res ipsa loquitur.—Nelson v. 
Nicollet Clinic, 276 N.W. 801, 201 
Minn. 505. 

(2) Breaking hypodermic needle. 
Cal.—^Walter v. England, 24 P.2d 930, 

133 Cal.App. 676. 

Wash.—Tennant v. Barton, 2 P.2d 
735, 164 Wash. 279. 

(3) Chiropractor, causing fracture 
at junction of cartilage with pa¬ 
tient’s rib.—^Howe v. McCoy, 298 P. 
530, 113 CaLApp. 468. 

(4) Delivering can containing “Ly- 
sol” instead of “Mange Oil” ordered 
by plaintiffs.—^Acherman v. Robert¬ 
son, 3 N,W.2d 723, 240 Wis. 421. 

(5) Diagnosis. 

Minn.—^Bekkemo v. Erickson, 242 N. 

W. 617, 186 Minn. 108. 

Ohio.—^Meyers v. Clarkin, 168 N.R 
771, 33 Ohio App. 165. 

Or.—Moulton v. Huckleberry, 46 P. 
2d 589, 150 Or. 538, 


Tenn.—Beech v. Hunter, 14 Tenn. 
App. 188. 

48 C.J. p 1148 note 22 [a] (12)-(16), 

(26). 

(6) Diagnosis and treatment. 

Cal.—^Valdez v. Percy, 217 P.2d 422. 
Utah.—Baker v. Wycoff, 79 P.2d 77, 
95 Utah 199. 

Wis.—^IVIorrill v. Komasinski, 41 N. 
W.2d 620, 256 Wis. 417. 

(7) Examination, diagnosis, and 
treatment.—Levenson v. Ruble, 30 N. 
E-2d 840, 307 Mass. 562. 

(8) Extraction of tooth. 

Mich.—^Dunbar v. Adams, 276 N.W. 
895, 283 Mich. 48. 

N.J.—Tarrington v. Pittenger, 149 A, 
347, 8 N.J.Misc. 143, 

N.y.—Moore v. Sutland, 12 N.T.S.2d 
900, 257 App.Div. 1019, affirmed 24 
N.E.2d 980, 282 N.T. 549. 

Okl.—Griesel v. Fabian, 84 P.2d 634, 
184 Okl. 42. 

Tenn.—Ogle v. Noe, 6 Tenn.App. 485. 
Va.—United Dentists v. Bryan, 164 
•S.E. 554, 158 Va. 880. 

48 C.J. p 1148 note 22 [a] (47). 

(9) Failure of surgeon to make 
manual search for lost sponge.— 
Ales V. Ryan, 64 P.2d 409, 8 Cal.2d 
82. 

(10) Failure to administer insulin 
before and immediately after oper¬ 
ation, after being informed of pa¬ 
tient’s diabetic condition.—Green¬ 
stein V. Fornell, 257 N.Y.S. 673, 143 
Misc. 880. 

(11) Failure to confine mule on 
which veterinarian was operating, 
resulting in injuries to mule.—Beck 
V. Henkle-Craig Live Stock Co., 88 
S.E. 865, 171 N.C. 698. 

(12) Failure to follow accepted 
practice of skillful roentgenologists 
in community.—Stanhope v. Dos An¬ 
geles College of Chiropractic, 128 P. 
2d 705, 54 Cal.App.2d 141. 

(13) Failure to have X-rays talcen. 
Cal.—Burford v. Baker, 127 P.2d 941, 

53 Cal.App.2d 301. 

Ga.—^Howell v. Jackson, 16 S.E.2d 
45, 65 Ga.App. 422. 

Ohio.—Stoll V. Balazs, 167 N.E. 522, 
32 Ohio App. 117. 

48 C,J. p 1148 note 22 [a] (34), (35). 

(14) Failure to place a prophylac¬ 
tic in eyes of newborn child, who 
thereafter lost eyesight.—^Walden v. 
Jones, 158 S.W.2d 609, 289 Ky. 395, 
141 AX.R, 105, 

(15) Failure to retain manual con¬ 
trol of sponges used in operation or 
bring attached tape outside patient’s 
body and attach metal ring or surgi¬ 
cal instrument to tape.—McLennan 
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V. Holder. 36 P.2d 448, 1 Cal.App.2d 
305. 

(16) Failure to remove all sponges 
from operating field before closing 
incision notwithstanding proof that 
surgeon followed the practice and 
methods ordinarily used by surgeons 
in the same locality and relied on 
nurses’ sponge count.—^Key v. Cald¬ 
well. 104 P.2d 87. 39 Cal.App.2d 698. 

(17) Failure to remove foreign 
substance from operating field be¬ 
fore closing incision. 

Cal.—Key v. Caldwell, supra. 

Ill.—Hall V. Grosvenor, 267 IlLApp. 
119. 

Ohio.—^Ault V. Hall, 164 N.E. 518, 119 
Ohio St. 422, 60 A.L.R. 128. 

48 C.J. p 1148 note 22 [a] (23), (32), 
(33). 

(18) Fitting glasses.—Kahn v. 
Shaw, 16 S.B.2d 99, €5 Ga.App. 563. 

(19) Injecting local ancesthetic in 
gum, and extracting tooth without 
determining cause of or taking meas¬ 
ure to reduce infection.—Roberts v, 
Parker, 8 P.2d 908, 121 Cal.App. 264. 

(20) Plastic surgery on woman’s 
breasts and abdomen.—Gluckstein v. 
Lipsett, 209 P.2d 98, 93 Cal,App.2d 
391. 

(21) Putting caustic substance in¬ 
to eye following cataract removal.— 
Dean v. Dyer, 149 P.2d 288, 64 Cal. 
App.2d 646. 

<22) Rupturing sphincter ani mus¬ 
cle in operating for hemorrhoids.— 
Brisendine v. Hunt, 158 S.E. 469, 43 
Ga.App. 115. 

(23) Tonsil operation.—Go van v. 
McCord, 11 P.2d 141, 155 Okl. 278. 

(24) Treatment by manipulation of 
spine and massage for high blood 
pressure.—^Deward v. Whitney, 9 N. 
E.2d 369, 298 Mass. 41. 

(25) Treatment for fracture of left 
femur.—Olsen v. McAtee, 182 P.2d 
979, 181 Or. 503. 

(26) Treatment for hemorrhoids 
by ’’infiltration method.”—Bellheimer 
V. Rerucha, 246 N.W. 867, 124 Neb. 
399. 

(27) Treatment of broken hand.— 
Brantner v. Moske, 240 N.W. 866, 61 
N.D. 732. 

(28) Treatment of fractured leg. 
N.D.—^Tvedt v. Haugen, 294 N.W. 

183, 70 N.D. 338, 132 A.L.R. 379. 
Ohio. — Stoll V. Balazs, 167 N.E. 622, 
32 Ohio App. 117, 

Wash.—^Prather v. Downs, 2 P.2d 709, 
164 Wash. 427. 

48 C.J. p 1148 note 22 [a] (36), (40). 

(29) Treatment of injured finger. 
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thorized;9i that the physician or surgeon aban¬ 
doned the patient without proper notice;®^ that 
the physician or surgeon improperly gave to, or 
withheld from, the patient the facts with respect to 


what treatment had been given that defendant 
was responsible for the acts or omissions on which 
the action is -based or that plaintiff was guilty 


—Smith V. Coleman, 116 P.2d 133, 46 
Cal.App.2d 507. 

(30) Treatment of injured hip.— 
Rankin v. Mills, 278 P. 1044, 207 Cal. 
438—48 C.J. p 1148 note 22 [a] (28), 
(39). 

(31) Treatment of injured or bro¬ 
ken arm. 

Ga.—Johnson v. Mitchell, 165 S.E. 

140, 45 Ga.App. 414. 

Minn.—Scholte v. Brabec, 224 N.W. 
259, 177 Minn. 13. 

Wash.—Gruglnski v. Lane, 30 P.2d 
970, 177 Wash. 121—Sears v. Ly- 
don, 13 P.2d 475, 169 Wash. 92. 

48 C.J. p 1148 note 22 [a] (1), (7), 

(8). (37). 

(32) X-ray burns. 

Ark.—Gray v. McLaughlin, 179 S.W. 

2d 686, 207 Ark. 191. 

Cal.—Ragin v. Zimmerman, 276 P. 
107, 206 Cal. 723—Dodds v. Stellar, 
175 P.2d 607, 77 Cal.App.2d 411. 
D.-C.—Christie v. Callahan, 124 F.2d 
825, 75 U.S.App.D.C. 133. 

Ill.—Simon v. Kaplan, 52 N.E.2d 832, 
321 Ill.App. 203. 

Tex.—^Martin v. Eschelman, Civ.App., 
33 S.W.2d 827, error refused—^Hess 
V. Rouse, Civ.App., 22 S.W.2d 1077. 
W.Va.—Buskirk v. Bucklew, 176 S. 

B. 603, 115 W.Va. 424. 

48 C.J. P 1148 note 22 [a] (17), (51). 
l^ack of skill or care held not shown 

(1) Administering anaesthetic.— 
Giles V. Dickey, 172 S.E. 760, 48 Ga. 
App. 360—48 C.J. P 1148 note 22 [b] 
( 20 ). 

(2) Death of plaintife*s wife in 
childbirth.—Branch v. Anderson, 171 
S.E. 771, 47 Ga.App. 858. 

(3) Delivery of plaintiff's child.— 
Snow V. Allen, 151 So. 468, 227 Ala. 
615. 

(4) Diagnosis and treatment. 

Kan.—Riggs v. Gouldner, 96 P.2d 

694, 150 Kan. 727. 

Tex.—^Ployd v. Michie, Civ.App., 11 
S.W.2d 657. 

48 aj. p 1148 note 22 [b] (12)-(15). 

(5) Examination of plaintiff or di¬ 
rection of his treatment.—^Tallon v. 
Spellman, 19 N.B.2d 33, 302 Mass. 
179. 

(6) Extraction of tooth. 

La.—Brashears v. Peak, App., 19 So. 
2d 901—^Freche v. Mary, App.. 16 
So.2d 213. 

KT.C.—Grier v. Phillips, 55 S.E.2d 485, 
230 3Sr.O. 672. 

Pa.—Bierstein v. Whitman, 62 A. 2d 
843, 360 Pa. 537—McCartney v. 

Hyman, 4 A.2d 581, 134 Pa.Super. 
524. 

48 C.J. p 1148 note 22 [b] (16). 

Extraction of sixteen teeth at 


one sitting.—^Xemer v. Green, 25 N. 
W.2d 207, 316 Mich. 307. 

(8) Extraction of 16 infected teeth 
and removal of tonsils at same time. 
—Brown v. Hughes, 30 P.2d 259, 94 
Colo. 295. 

(9) Failure to remove needle after 
it had broken off in patient’s side.— 
Hohenthal v. Smith, 114 F.2d 494, 72 
App.D.C, 343. 

(10) Failure to take X-rays. 

Ariz.—Boyce v. Brown, 77 P.2d 455, 

51 Ariz. 416. 

Cal.—^Lawless v. Calaway, 147 P.2d 
604, 24 Cal.2d 81. 

48 C.J, p 1148 note 22 [b] (24). 

(11) Failure to treat plaintiff at 
office.—^Dabney v. Briggs, 121 So. 394, 
219 Ala. 127. 

(12) Filling tooth.—Fink v. Steele, 
171 A. 49, 166 Md. 354. 

(13) Hypodermic injection admin¬ 
istered by senior undergraduate 
nurse.—Thomson v. Virginia Mason 
Hospital, 277 P. 691, 152 Wash. 297. 

(14) Injecting alcohol into sciatic 
nerve.—Donahoo v. Lovas, 288 P. 
698. 105 CaLApp. 705. 

(15) Leaving foreign substance in 
patient’s body. 

Ill.—Olander v. Johnson, 258 IlLApp. 
89. 

N.Y.—^Appelt V. Timpone, 91 N.T.S. 
2d 869, 275 App.Div. 1046—Black¬ 
burn V. Baker, 237 N.T.S. 611, 227 
App.Div. 588—48 C.J. p 1148 note 
22 [b] (18), (23). 

(16) Pathologists working in lab¬ 
oratory.—^Valdez v. Percy, 96 P.2d 
142, 35 Cal.App.2d 485. 

(17) Placing patient's leg in cast 
and treatment thereof.—Blackburn 
v. Security Ben. Ass’n, 86 P.2d 536, 
149 Kan. 89. 

(18) Puncturing bladder of pa¬ 
tient during hysterectomy operation 
and in failing and omitting to re¬ 
pair such puncture after it had been 
made.—Modrzynski v. Lust, Ohio 
App.. 88 N.E.2d 76. 

(19) Radium burns.—^Hubach v. 
Cole, Ohio App., 31 N.E.2d 736—48 

C.J. p 1148 note 22 [b] (43). 

(20) Removal of gall bladder.— 
Fritz V. Horsfall, 163 P.2d 148, 24 
Wash.2d 14. 

(21) Skin grafting.—Smith v 

Beard. 110 P.2d 260, 56 Wyo. 375. 

(22) Treatment of allegedly frac¬ 
tured wristbone.—^Wilson v. Borden, 
62 F.2d 866, 61 App.D.C. 327, cer¬ 
tiorari denied 53 S.Ct. 506, 28S U.S. 
615, 77 L.Ed, 988—48 C.J. p 1148 not« 
22 rb] (29). 

(23) Treatment of broken arm.— 
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Ness V. Yeomans, 234 N.W. 75, 60 
N.D. 368—48 C.J. p 1148 note 22 [b] 
(25). 

(24) Treatment of fractured leg. 
Cal.—^Bickford v. Lawson, 81 P.2d 

216, 27 ■Cal.App.2d 416. 

Mass.—Shannon v. Ramsey, 193 N. 
E. 235, 288 Mass. 543—Boston v. 
Fountain, 166 N.E. 736, 267 Mass. 
196. 

Minn.—Williamson v. Andrews, 270 
N.W. 6, 198 Minn, 849. 

48 C.J. p 1148 note 22 [b] (28), (42), 
(44). 

(25) Treatment of shoulder dis¬ 
location.—^Holton V. Burton, 222 N. 
W. 225, 197 Wis. 405. 

(26) X-ray burns. 

D.C.—Hazen v. Mullen, 32 F.2d 394, 
59 App.D.C. 3. 

Tenn.—Vaughan v. Oliver, 3 Tenn. 
App. 559. 

48 C.J. P 1148 note 22 [b] (46). 
Zividence held sufficient 

To establish gross negligence, war¬ 
ranting inclusion by jury in the ver¬ 
dict of an award of punitive dam¬ 
ages-—Olsen V. McAtee, 182 P.2d 
979. 181 Or. 503, 

XSvideuce held insufficient 

To render applicable doctrine of 
res ipsa loquitur.—^Hazard Hospital 
Co. V. Combs' Adm'r, 92 S.W. 2d 35, 
263 Ky. 252. 

91. Wis.—Paulsen v. Gundersen, 
260 N.W. 448, 218 Wis. 578. 

Evidence held sufficient to establish 
unauthorized operation 
Mich.—^Zoski v. Gaines, 260 N.W. 99, 
271 Mich. 1. 

48 C.J. P 1149 note 23 [a]. 

Evidence held insufficient to estab¬ 
lish unauthorized operation 
Cal.—^Keister v. O’Neil, 138 P.2d 723, 
59 CaLApp.2d 428. 

Wash.—Physicians' and Dentists' 
Business Bureau v. Dray, 134 P.2d 
83, 16 Wash.2d 604. 

48 C.J. p 1149 note 23 [b]. 

92. Evidence held sufficient to es¬ 
tablish abandonment 

Mo.—^Baird v. National Health Foun¬ 
dation, 144 S.W.2d 850, 235 Mo. 
App. 594. 

48 C.J. p 1150 note 24 [a]. 

93. Willful concealment shown 
Wash.—^Kemp v. McGillivray, 225 P. 

631, 129 Wash. 592. 

False information not shown 
Me.—Rich v. King, 102 A. 704, 117 
Me. 64. 

94. La.—Bernard v. Gravois, App., 
20 So. 2d 181—^McDonald v. Gami¬ 
er, App., 166 So. 147. 

Mont.—Simons v. Jennings, 46 P.2d 
704, 100 Mont. 55. 
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of contributory negli^ence.^S So it must be shown 
by a preponderance of the evidence that the breach 
of duty charged was a proximate cause of the in¬ 


juries complained of;^® but ordinarily plaintiff is 
not required to exclude all other possible causes 
thereof,although there is also some authority to 


Tenn.—Barry v. Maxey, 75 S.W.2d 
823, 18 Tenn.App. 256. 

48 C.J. p 1150 note 27. 
livideuce lield sufficient 

(1) To establish that individual 
dentist was alter ego of corporate 
defendant, and hence liable individ¬ 
ually.—^Nelson v. Parker, 286 P. 1078, 
140 Cal.App. 770. 

(2) To establish that nurse was 
patient's rather than physician’s 
agent.—^Louzader v. James, Mo.App., 
107 S.W.2d 976. 

(3) To show negligence on part of 
nurse for which defendant would be 
liable.—Olsen v. McAtee, 182 P.2d 
979, 181 Or. 503. 

(4) To show that defendants were 
jointly and severally liable. 

Mich.—^Franklyn v. Peabody, 228 N. 

W. 681, 249 Mich. 363. 

Mo.—^Persten v. Chesney, App., 212 
S.W.2d 469. 

(5) To support finding that dental 
clinic through negligence of dentist 
was directly responsible.—United 
Dentists v. Bryan, 164 S.E. 554, 158 
Va. 880. 

(6) To support finding that physi¬ 
cian, hired by another physician at 
fixed stipend to do his work for him 
in his absence, was a general agent 
and not an independent contractor, 
rendering employing physician liable 
for malpractice of employed physi¬ 
cian. — Moulton V. Huckleberry, 46 P. 
2d 589, 150 Or. 538. 

(7) To sustain implied finding 
that technician in charge of X-ray 
laboratory was ostensible agent of 
defendant.—Stanhope v. Los An¬ 
geles College of Chiropractic, 128 P. 
2d 705, 54 Cal.App.2d 141. 

Partnership 

Pact that physician treating pa¬ 
tient used prescription blank on 
which his name alone appeared was 
without probative value on issue of 
partnership where, in particulars in 
which partnership admittedly exist¬ 
ed, no joint prescription blanks were 
used.—Simons v. Northern Pac. Ry. 
Co., 22 P.2d 609, 94 Mont. 355. 

95. Minn.—^Kruger v. Bossingham, 
188 N.W. 324, 152 Minn. 243. 

Contributory negligence held shown 
Colo.—^Locke v. Van Wyke, 11 P.2d 
563, 91 Colo. 14. 

48 C.J. p 1150 note 28 [a]. 
Contributory negligence held not 
shown 

Minn.—Kruger v. Bossingham, 188 
N.W. 324, 162 Minn. 243. 

96. U.S.—Peltola v. Whiting, O.C.A. 
N.T., 132 P.2d 857. 

Colo.—^Hanley v. Spencer, 115 P.2d 
399, 108 Colo. 184. 


Ga.—^Payne v. Chandler, 153 S.E. 96, 
41 Ga.App. 385. 

Ky.—Meador v. Arnold, 94 S.W.2d 
626, 264 Ky. 378. 

Mass.—Marangian v. Apelian, 190 N. 

E. 729, 286 Mass. 429. 

Minn.—^Williamson v. Andrews, 270 
N.W. 6, 198 Minn. 349. 

N.C.—Gower v. Davidian, 193 S.E. 
28, 212 N.C. 172. 

N.D.—Schoening v. Smith, 231 N.W. 
278, 59 N.D. 592. 

Ohio.—Modrzynski v. Dust, App., 88 
N.E.2d 76. 

Okl.—McBride v. Roy, 58 P.2d 886, 
177 Okl. 233. 

Or.—Olsen v. McAtee, 182 P.2d 979, 
181 Or. 503. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284. 

48 C.J. p 1150 note 26. 

Causal relation held shown 

(1) In general. 

Cal.—Smith v. Coleman, 116 P.2d 133, 
46 Cal.App.2d 507. 

Mass,—^Marangian v. Apelian, 190 N. 

E. 729, 286 Mass. 429. 

48 C.J. P 1150 note 26 [a]. 

(2) Administering morphine to re¬ 
lieve nausea unattended by pain, and 
resulting drug addiction.—King v. 
Solomon, 81 N.E.2d 838, 323 Mass. 
326. 

(3) Diagnosis and treatment of 
fracture, and septic condition, neces¬ 
sitating amputation of leg.—^Boston 
V. Fountain, 166 N.E. 736, 267 Mass. 
196. 

(4) Failure to discover and reduce 
fracture of bony structure of shoul¬ 
der, and loss of use of arm as use¬ 
ful working member.—Reynolds v. 
Struble, 18 P.2d 690, 128 Cal.App. 
716. 

(5) Failure to exercise reasonable 
skill in determining cause of swol¬ 
len condition before extracting tooth 
and osteomyelitis of patient's jaw.— 
Roberts v. Parker, 8 P.2d 908, 121 
Cal.App. 264. 

(6) Failure to have X-ray taken 
and in directing exercise of the hip 
rather than immobilization, and sub¬ 
sequent damage.—Burford v. Baker, 
127 P.2d 941, 53 Cal.App.2d 301. 

(7) Failure to sterilize instru¬ 
ments and to wash hands before per¬ 
forming operation, and subsequent 
infection.—^Lanier v. Trammell, 180 
S.W.2d 818, 207 Ark, 372. 

(8) Manipulation of spine and 
massage for high blood pressure, and 
death of patient.—^Deward v. Whit¬ 
ney, 9 N.E.2d 369, 298 Mass. 41. 

(9) Negligence of physician, and 
unnecessary physical and mental 
suffering.—^Mehigan v. Sheehan, 51 
A.2d 632, 94 N.H. 274. 

1003 


(10) Negligent treatment of in¬ 
fection developing in patient's foot 
and loss of patient’s baby and am¬ 
putation of part of patient’s leg.— 
Sales v. Bacigalupi, 117 P.2d 399, 47 
Cal.App.2d 82. 

(11) Trauma arising from treat¬ 
ment, and ischemic paralysis.—Sim 
V. Weeks, 45 P.2d 350, 7 Cal.App.2d 
28. 

(12) Treatment for skin disease 
by actinic light rays, and second de¬ 
gree burns.—Levenson v. Ruble, 30 
N.E.2d 840, 307 Mass. 562. 

(13) Treatment of broken arm, 
and death.—Gamradt v. De Bois, 230 
N.W. 774, 180 Minn. 273. 

Causal relation held not shown 

(1) In general. 

D.C.—^Rodgers v. Lawson, 170 F.2d 
157, 83 U.S.APP.D.C. 281. 

La.—Mournet v. Sumner, 139 So. 728, 
19 La.App. 346. 

48 C.J, p 1150 note 26 [b]. 

(2) Alleged negligence after child¬ 
birth, and necessity for operation 
seven months later.—Bush v. Cress. 
233 N.W. 317, 181 Minn*. 590. 

(3) Failure to incise puncture 
wound or inject antitetanic serum, 
and subsequent lockja-v^.—^Hodgson 
V. Bigelow, 7 A.2d 338, 335 Pa. 497. 

(4) Failure to take X-ray pictures, 
and patient's alleged present physi¬ 
cal ailments.—Simms v. Gafney, 
Tex.Civ.App., 227 S.W.2d 848, error 
refused no reversible error. 

(5) Lawful abortion, and patient's 
death.—Smith v. Wharton, 154 S.E. 
12, 199 N.C. 246. 

(6) Piece of root which dentist 
might have negligently left in pa¬ 
tient's mouth, and osteomyelitis of 
jaw.—^McCartney v. Hyman, 4 A.2d 
581, 134 Pa.Super. 524. 

(7) Presence of roots in cavities 
from which dentist extracted teeth 
and infection complained of.—^Pol¬ 
lack V. Dussourd, 'C.C.A.Ohio, 158 F. 
2d 969. 

(8) Removal of all teeth at one 
time, and subsequent illness.—^Mos- 
cicki V. Shor, 163 A. 341, 107 Pa. 
Super. 192. 

(9) Unauthorized tonsillectomy, 
and blindness.—^Zoski v. Gaines, 260 
N.W. 99, 271 Mich. 1. 

(10) Wrinkles in plaster of paris 
cast, and infection.—Brown v. Dark, 
119 S.W.2d 529, 196 Ark. 724. 

97. Ariz.—^Morrison v. Acton, 198 P. 
2d 590, 68 Ariz. 27. 

Ark,—Lanier v. Trammell, 180 S.W. 

2d 818, 207 Ark. 372. 

Cal.—Mirich v. Balsinger, 127 P.2d 
639, 53 Cal.App.2d 103. 

Iowa.—^McGulpin v. Bessmer, 43 N. 
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the contrary.9 S 

Although it has been said that defendant should 
not be condemned on evidence that does not point 
conclusively to his negligence,99 it is generally held 
not necessary to demonstrate conclusively the neg"- 
ligence of the physician.^ Proof beyond a reason¬ 
able doubt is not required the reasonable satis¬ 
faction of the jury is the measure of proof re- 
quired.s It is not required that plaintiff show to 


a mathematical certainty that his injury occurred 
as a result of the negligence of which he com¬ 
plains,^ but clear and convincing evidence,^ sub¬ 
stantial evidence,6 or a showing of strong prob¬ 
ability'^ or reasonable probabilityS is sufficient. Im¬ 
proper treatment may be established by circum¬ 
stantial evidence,^ but when circumstantial evidence 
is relied on the circumstances should raise a fair 
presumption of negligence.^® it is not essential 
that the evidence be direct^^ or positive.12 The in- 


W.2d 121—Bartholomew v. Butts, 
5 N.W.2d 7, 232 Iowa 776—^Whet- 
stine V. Moravec, 291 N.W. 425, 
228 Iowa 352. 

Mass.—^Woronka v. Sewall, 69 N.E. 
2d 581, 320 Mass. 362—Vigneault 

V. Dr. Hewson Dental Co., 15 N.E. 
2d 185, 300 Mass. 223, 129 A.L.R, 
95. 

Va.—United Dentists v. Bryan, 164 

S. E. 554, 158 Va. 880. 

98. Tex.—Barker v. Heaney, Civ. 
App., 82 S.W.2d 417, error dis¬ 
missed. 

99. Fla.—^Foster v. Thornton, 170 
So. 459, 125 Fla. 699. 

1, Cal.—Dodds v. Stellar, 175 P.2d 
607, 77 Cal.App.2d 411—Soest v. 
Balsinger, 141 P.2d 13, 60 Cal.App. 
2d 441—Sansom v. Ross-Loos Med¬ 
ical Group, 134 P.2d 927. 57 Cal. 
App.2d 549—Burford v. Baker, 127 
P.2d 941, 53 Cal.App.2d 301—Mir- 
ich V. Balsinger, 127 P.2d 639. 53 
Cal.App.2d 103—Smith v. Coleman, 
116 P.2d 133, 46 Cal.App.2d 507. 

Iowa.—^McGulpin v. Bessmer, 43 N. 

W. 2d 121—Bartholomew v. Butts, 
5 N.W.2d 7, 232 Iowa 776. 

2. Wash.—McGrady v. Brink, 81 P. 
2d 800, 195 Wash. 626—Helland v. 
Bridenstine, 104 p. 626, 55 Wash. 
470. 

8. Ala.—Stephens v. Williams, 147 
So. 608, 226 Ala. 534. 

H.J.—Young V, Crescents, 39 A.2d 
449, 132 N.J.Law 223. 

H.Y.—Greenstein v. Fornell, 257 K. 

T. S. 673, 143 Misc. 880. 

4. Ark, — ^Lanier v. Trammell, 180 S. 
W.2d 818, 207 Ark. 372. 

Utah.—^Anderson v. Nixon, 139 P.2d 
216, 104 Utah 262. 

Amount of injury due to malpractice 

It was not necessary to prove with 
mathematical certainty the amount 
of injury due to malpractice, where 
expert witnesses showed the differ¬ 
ence in result reasonably certain to 
follow proper treatment.—Moore v. 
Tremelling, C.C.A.Idaho, 100 F.2d 39. 

5. N.J.—Young V. Crescente, 39 A. 
2d 449, 132 N.J.Law 223. 

N.Y.—Greenstein v. Fornell, 257 N. 
Y.S. 673, 143 Misc. 880. 

6 . Cal,—Soest v. Balsinger, 141 P. 
2d 13, 60 Cal.App.2d 441—Sansom 
V, Ross-Loos Medical Group, 134 


P.2d 927, 57 Cal,App.2d 549—Mir- 
ich V. Balsinger, 127 P.2d 639, 53 
Cal.App.2d 103—Smith v. Coleman, 
116 P.2d 133, 46 Cal.App.2d 507.- 
Mo.—Pedigo v. Roseberry, 102 S.W. 

2d 600, 340 Mo. 724. 

Utah.—Anderson v. Nixon, 139 P.2d 
216, 104 Utah 262. 

Proof held substantial 

Testimony of four experts that. In 
view of history given, wound was 
caused by radium or X-ray radiation, 
was more than a scintilla of evi¬ 
dence and constituted substantial 
proof in action for injuries result¬ 
ing from physician’s negligent use 
of fluoroscope in examining plain¬ 
tiff’s hand.—^Dodds v. Stellar, 175 P. 
2d 607, 77 Cal.App.2d 411. 

7. Ark.—Lanier v. Trammell, 180 S. 
W.2d 818, 207 Ark. 372. 

Wash.—^Atkins v. Clein, 100 P-2d 1, 
S Wash.2d 168, opinion adhered to 
104 P.2d 489, 3 Wash.2d 168. 

8. Iowa.—Bartholomew v. Butts, 5 
N.W.2d 7, 232 Iowa 776—Thomp¬ 
son V. Anderson, 252 N.W. 117, 217 
Iowa 1186. 

It is not sufficient to show that 
chance for better recovery would 
have been improved by different 
method of treatment.—^Connellan v. 
Coffay, 187 A. 901, 122 Conn. 136. 

9. Cal.—^Burford v. Baker, 127 P.2d 
941, 53 Cal.App.2d 301. 

D.C.—^hristie v. Callahan, 124 P.2d 
825, 75 U.S.App.D.C. 133. 

Fla.—^Foster v. Thornton, 170 So. 
459, 125 Fla. 699—^Foster v. Thorn¬ 
ton, 152 So. 667, 113 Fla. 600, re¬ 
heard 160 So. 490, 119 Fla. 49. 
Idaho.—Reinhold v, Spencer, 26 P.2d 
796, 63 Idaho 688. 

Mich,—^Facer v. Lewis, 40 N.W.2d 
457, 326 Mich. 702. 

Mo.—Hilton V. Mudd, App., 174 S.W. 
2d 31—^Wright v. Stickler, App., 96 
S.W.2d 932. 

S.D.—^Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 529. 

Wash.—^Atkins v. Clein, 100 P.2d 1, 3 
Wash.2d 168, opinion adhered to 
104 P.2d 489, 3 Wash.2d 168— 
Crouch v. Wyckoff, 107 P.2d 339, 6 
Wash.2d 273—Gross v, Partlow, 68 
P.2d 1034, 190 Wash. 489—^Marlowe 
V. Patrick, 44 P.2d 776, 181 Wash. 
647. 

48 C.J. P 1150 note 31. 
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X-ray burns 

Where patient while on X-ray spe¬ 
cialist’s operating table received an 
electric shock strong enough to set 
fire to clothing and burn him in sev¬ 
eral places, and shock was caused in 
some manner by X-ray machine, pa¬ 
tient was not required to show the 
exact cause of injury in order to es¬ 
tablish X-ray specialist’s liability 
therefor.—Gray v. McLaughlin, 179 
S.W.2d 686, 207 Ark. 191. 

Identity of harmful substance used 
in eye 

Where patient’s eye following re¬ 
moval of cataract was in good con¬ 
dition before physician placed in eye 
a substance which immediately 
caused a sudden change including 
loss of sight of the eye, and physi¬ 
cian’s own testimony showed that 
atropine allegedly used, or even an 
infection or iritis, would not have 
had such immediate effect, it was 
unnecessary to identify the sub¬ 
stance used as basis of recovery.-— 
Dean v. Dyer, 149 P.2d 288, 64 Cal. 
App. 2d 646. 

inference drawn from facts 

Fact finders may with reasonable 
limitations draw their own infer¬ 
ences from proved facts and may re¬ 
ject alternative opinions while ac¬ 
cepting primary opinions of experts. 
—Dodds V. Stellar, 175 P.2d 607, 77 
■Cal.App.2d 411. 

10. Fla.—^Poster v. Thornton, 170 
So. 459, 125 Fla. 699—Foster v. 
Thornton, 152 So. 667, 113 Fla. 
600, reheard 160 So. 490, 119 Fla. 

49. 

11. D.C.—Christie v. Callahan, 124 
F.2d 825, 75 U.S.App.D.C. 133. 

Or.—Clemens v. Smith, 134 P.2d 424, 
170 Or. 400—Shives v. Chamber- 
lain, 126 P.2d 28, 168 Or. 676. 

S.D.—^Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 529. 

Wash.—Crouch v. Wyckoff, 107 P.2d 
339, 6 Wash. 2d 273—^Atkins v. 

Clein, 100 P.2d 1, 3 Wash.2d 168, 
opinion adhered to 104 P.2d 489, 3 
Wash,2d 168—Gross v. Partlow, 68 
P.2d 1034, 190 Wash. 489—Marlowe 
V. Patrick, 44 P.2d 776, 181 Wash. 
647. 

48 C.J. P 1150 note 32. 

12. Ala.—Stephens v. Williams, 147 

50. 608, 226 Ala. 534. 
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ference of negligence which is created by the rule 
res ipsa loquitur is in itself evidence which may 
not be disregarded by the jury and which in the 
absence of any other evidence as to negligence ne¬ 
cessitates a verdict in favor of plaintiff.^^ How¬ 
ever, an inference of unskillful or negligent treat¬ 
ment must be based on something more than mere 
conjecture or speculation.^^ Evidence which mere¬ 
ly raises a suspicion or indicates a possibility of 
unskillful or negligent treatment is insufficiently 
This is also true of evidence which is equally con¬ 


§ 62 

sistent with either the exercise or nonexercise of 
proper skill or care,!® but this rule does not apply 
where plaintiff’s evidence raises inferences of lia¬ 
bility only, and the inference of nonliability is 
raised by defendant’s evidence.!'^ An admission, 
in order to be sufficient, must be an admission of 
negligence or of lack of the skill ordinarily re¬ 
quired for the performance of the work under¬ 
taken,!® 

It is not enough to show merely that an unfor¬ 
tunate result followed the physician’s treatment,!® 


D.C.—Christie v. Callahan, 124 F.2d 
825, 75 U.S.App.D.C. 133. 

Or.—Clemens v. Smith, 134 P.2d 424, 
170 Or. 400. 

S.D.—Hansen v. Isaak, 19 N.W.2d 
521, 70 S.D. 529. 

Wash.—'Crouch v. Wyckoff, 107 P.2d 
339, 6 Wash. 2d 273—^Atkins v. 

Clein, 100 P.2d 1, 3 Wash.2d 168, 
opinion adhered to 104 P.2d 489, 3 
Wash.2d 168—Gross v. Partlow, 68 
P.2d 1034, 190 Wash. 489--Marlowe 

V. Patrick, 44 P.2d 776, 181 Wash. 
647—^Helland v. Bridenstine, 104 
P. 626, 55 Wash. 470. 

13. Cal.—^Ales v. Eyan, 64 P.2d 409, 
8 Cal.2d 82. 

Weigrht 

Where res ipsa loquitur doctrine 
was applicable in patient’s action 
against physicians, doctrine afforded 
more than an infertile presumption 
designed merely to require physi¬ 
cians to go forward with evidence, 
and inferences drawn from doctrine 
were not fully met when evidence of 
facts was introduced.—^Mitchell v. 
Saunders, 13 S.E.2d 242, 219 N.C. 
178. 

14. Mich.—^Dunbar v. Adams, 276 H. 

W. 895, 283 Mich. 48. 

K.C.—Grier v. Phillips, 65 S.E.2d 
485, 230 N.C. 672—Smith v. Whar¬ 
ton. 154 S.E. 12, 199 N.C. 246. 

S.D.—^Lohr V. Watson, 2 N.W.2d 6, 
68 S.D. 298—Erickson v, Webber, 
237 N.W. 558, 58 S.D. 446, 80 A.L. 
R. 914. 

Tenn.—^McPeak v, Vanderbilt Uni¬ 
versity Hospital, App., 229 S.W.2d 
150. 

Tex.—Simms v. Gafney, Civ.App., 
227 S.W.2d 848, error refused no 
reversible error—Barker v. Hean¬ 
ey, Civ.App., 82 S.W.2d 417, error 
dismissed. 

Utah.—^Edwards v. Clark, 83 P.2d 
1021, 96 Utah 121, rehearing de¬ 
nied 85 P.2d 768, 96 Utah 140. 

48 C-J. P 1150 note 34. 

**Mere conjecture or supposition 
should not be sufficient to overcome 
the presumption in favor of the at¬ 
tending physician.”—dander v. 
Johnson, 258 Ill.App. 89, 96. 

Evidence held sufficiently certain 
and definite to prove damages.— 


Bekkemo v. Erickson, 242 N.W. 617, 
186 Minn. 108. 

15. Idaho.—^Willis v. Western Hos¬ 
pital Ass’n, 182 P.2d 950, 67 Idaho 
435—Evans v. Bannock County, 83 
P.2d 427, 59 Idaho 442. 

Utah.—^Walkenhorst v. Kesler, 67 P. 

2d 654, 92 Utah 199. 

Wis.—Mayer v. Hipke, 197 N.W. 333, 
183 Wis. 382. 

16. Tex.—Bowles v. Bourdon, 219 S. 
W.2d 779—Simms v. Gafney, Civ. 
App., 227 S.W.2d 848, error refused 
no reversible error. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284. 

48 C.J. p 1150 note 36. 

Error of judgment 
It is insufficient for plaintiff to 
show that defendant physician did 
not treat plaintiff in that mode or 
use those measures which case re¬ 
quired in opinion of others, even 
medical men, as such evidence tends 
to prove errors of judgment, for 
which physician is not responsible, 
as much as want of reasonable care 
and skill, for which he may be re¬ 
sponsible. 

Cal.—Sansom v. Ross-Loos Medical 
Group, 134 P.2d 927, 57 Cal.App.2d 
549—^Adams v. Boyce, 99 P.2d 1044, 
37 Cal.App. 2d 541, certiorari de¬ 
nied 61 S.Ct. 137, 311 U.S. 694, 85 
L.Bd. 449. 

N.H.—Leighton v. Sargent, 27 N.H. 

460, 59 Am.D. 388. 

Cause of injury 

If evidence merely established 
that injury might have resulted 
from several causes, for some of 
which surgeons would not be liable, 
necessary causal connection re¬ 
mained in realm of conjecture, and 
plaintiff’s case failed. 

Mo.—^Pedigo v. Roseberry, 102 S.W. 

2d 600, 340 Mo. 724. 

Or.—Parker v. Pettit, 138 P.2d 592, 
171 Or. 481. 

17- Utah.—^Peterson v. Richards, 
272 P. 229, 73 Utah 59. 

18. Cal.—Markart v. Zeimer, 227 P. 

683, 67 Gal.App. 363. 

Md.—Corpus Juris quoted in Fink v. 

Steele, 171 A. 49, 53, 166 Md. 354. 
48 C.J. p 1133 note 88. 

[19. U.S.—Wall V. Brim, C.CJ^.Ga., 
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138 F.2d 478—^Moore v. Tremel- 
ling, C.C.A.Idaho, 78 F.2d 821— 
McHugh V. Audet, D.C.Pa., 72 F. 
Supp. 394. 

Ala.—Piper v. Halford, 25 So.2d 264, 
247 Ala. 530—Ingram v. Harris, 13 
So.2d 48, 244 Ala. 246—Snow v. 
Allen, 151 So. 468, 227 Ala. 615— 
Stephens v. Williams, 147 So. 608, 
226 Ala. 534—McTyeire v. Mc- 
Gaughy, 130 So. 784, 222 Ala. 100 
—Carr away v. Graham, 118 So. 
807, 218 Ala. 453. 

Ark.—Routen v. McGehee, 186 S.W. 

2d 779. 208 Ark. 501. 

Cal.—^Donahoo v. Lovas, 288 P. 698, 
105 Cal.App. 705. 

Colo.—Locke V. Van Wyke, 11 P.2d 
563, 91 Colo. 14. 

D.C.—Rodgers v. Lawson, 170 P.2d 
157, 83 U.S.App.D.C. 281—Wilson 
V. Borden, 62 P.2d 866, 61 App.D.C. 
327, certiorari denied 53 S.Ct. 506, 
288 U.S. 615, 77 L.Bd. 988. 

Fla.—Foster v. Thornton, 170 So. 459, 
125 Fla. 699. 

Ill.—^Hogmire v. Voita, 49 N.E.2d 
811, 319 I11.APP. 644. 

Iowa.—Berg v. Willett, 232 N.W. 821, 
212 Iowa 1109. 

Minn.—Johnson v. Colp, 300 N.W. 
791, 211 Minn. 245—Johnson v. 

Arndt, 243 N.W. 67, 186 Minn. 253. 
N.C.—Smith v. Wharton, 154 S.E. 
12, 199 N.C. 246. 

Wash.—Prather v. Downs, 2 P.2d 
709, 164 Wash. 427. 

W.Va.—Maxwell v. Howell. 174 S.E. 
553, 114 W.Va. 771. 

Presence of infection following 
surgical operation is not prima facie 
evidence of negligence of surgeon. 
—Steinmetz v. Humphrey, 160 S.W. 
2d 6, 289 Ky. 709—Stacy v. Wil¬ 
liams. 69 S.W.2d 697, 253 Ky. 353. 

In Te^as 

(1) It has been said, “We do not 
subscribe to the doctrine that mere 
proof of bad results is no proof of 
negligence in any case.”—^Edwards 
V. West Texas Hospital, Tex.Civ. 
App., 89 S.W. 2d 801, 807, error dis¬ 
missed. 

(2) However, it has been held that 
the mere fact that patient’s injured 
hand became infected so as to re¬ 
quire amputation was not evidence 

1 of negligence of physician in treat- 
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or that the treatment was unsuccessful,20 or that 
there was a mere mistake or error on defendant’s 
part.2l A departure from established standards of 
practice, unless justified by circumstances, often 
makes out a prima facie case of malpractice ,22 but 
proof that an operation was conducted according to 
customary and accepted methods and approved tech¬ 
nique is not conclusive on the issue of negligence.23 
In an action for death following an operation, evi¬ 
dence that a less toxic anaesthetic was used than 
that claimed by defendant does not aid plaintifif.^^ 
Where the custodians of an injured minor had 
knowledge of all the facts, delay in bringing the 
action may be considered in appraising their tes¬ 
timony notwithstanding the statute of limitations 
does not run during the minority of a plaintifif.25 

Defendant is not required to establish his defense 
by a preponderance of the evidence; all that is re¬ 
quired is that he produce evidence which equals 
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in evidentiary weight the inference which plaintiff’s 
evidence creates in favor of plaintiff.^® 

(2) Expert Testimony 

Expert professional testimony alone should be looked 
to for matters of fact or opinion peculiarly within the 
learning and experience of professional witnesses, as 
where the exercise of proper skill or care on the part of 
a physician or surgeon is In issue; but expert evidence 
is not required where the results of the treatment are of 
such character as to warrant the Inference of want of 
care from the testimony of laymen, or in the light of the 
knowledge and experience of the Jurors themselves. 

Professional testimony alone should be looked 
to for matters of fact or opinion peculiarly with¬ 
in the learning and experience of professional wit- 
nesses.27 Thus, where the exercise of proper skill 
or care on the part of a physician or surgeon is 
in issue, expert medical testimony is ordinarily es- 
sential.28 Accordingly, expert testimony is ordi¬ 
narily required to establish the prevailing stand- 
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ing the wound.—^Kootsey v. Lewis, 
Tex.Civ.App., 126 S.W.2d 512. 

20. Cal.—Lawless v. Calaway, 147 
P.2d 604, 24 Cal.2d 81—Nicholas v. 
Jacobson, 298 P. 505, 113 Cal.App. 
382. 

Iowa.—Whetstine v. Moravec, 291 N. 

W. 425, 228 Iowa 352. 

Okl.—Hembree v. Yon Keller, 119 P. 
2d 74, 189 Okl. 439. 

Physicians* prediction that patient 
woTild recover, made before opera¬ 
tion was performed, had no tendency 
to prove that physician did not in 
good faith consider operation advisa¬ 
ble. although operation was unsuc¬ 
cessful.—^Maloney v. Brackett, 176 
N.E.^604, 275 Mass. 479. 

21. " N.J.—^Burdge v. Errickson, 40 A. 
2d 573, 132 N.J.Law 377—Woody 
V. Keller, 148 A. 624, 106 N.J.Law 
176. 

Wrong diagnosis 

Cal,—^Nicholas v. Jacobson, 298 P. 
505. 113 CaLApp. 382. 

22. U.S.—^McHugh v. Audet, B.C.Pa., 
72 F.Supp. 394. 

N.C.—Buckner v. Wheeldon, 33 S.E. 
2d 480, 225 N.C. 62—Davis v. Wil- 
merding, 24 S.E.2d 337, 222 N.C. 
639. 

Pa.—Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497. 

Evidence held to establish prima fa¬ 
cie case 

IT.S.—^Weintraub v. Rosen, C.C.A.I11., 
93 P.2d 544. 

Cal.—^McCurdy v. Hatfield, 183 P.2d 
269, 30 Cal.2d 492—Lewis v. John¬ 
son, 86 P.2d 99, 12 Cal.2d 558— 
Huffman v. Lindquist, App., 213 
P.2d 106—^Agnew v. City of Los 
Angeles, 186 P.2d 450, 82 Cal.App. 
2d 616—^Dean v. Dyer, 149 P.2d 288, 
64 Cal.App.2d 646—Contreras v. | 
Oummig. 129 P.2d 18, 54 Cal.App. 


2d 421, rehearing denied 129 P.2d 
945, 54 •Cal.App.2d 421. 

Ill.—^Hogmire v. Voita, 49 N.E.2d 
811, 319 Ill.App. 644—Bhutan v. 

Bloomenthal, 20 N.E.2d 570, 371 
Ill. 244. 

Ky.—Quillen v. Skaggs, 25 S.W,2d 
33, 233 Ky. 171. 

N.Y.—Loudon v. Ellen, 37 N.T.S.2d 
741, 265 App.Div. 859—^Lydamore 
V. Foote, 295 N.T.S. 608, 251 App. 
Div. 775. 

Ohio.—Hall v. Nagel, 39 N.E.2d 612, 
139 Ohio St. 265—Ault v. Hall, 164 
N.E. 518, 119 Ohio St. 422, 60 A.L. 
R. 128—^Wiley v. Wharton, 41 N. 
E.2d 255, 68 Ohio App. 345. 

Or.—Malila v, Meacham, 211 P.2d 
747. 

' Pa.—^Henderson v. National Drug 
Co., 23 A.2‘d 743, 343 Pa. 601. 

R.I.—'Nolan v. Kechijian, 64 A.2d 866. 
Evidence held not to establish prima 
facie case 

Cal.—^Rasmussen v. Shickle, 41 P.2d 
184, 4 Cal.App.2d 426. 

23. Tenn.—Johnson v. Ely, App., 
205 S.W.2d 759. 

24. Minn.—^Johnson v. Arndt, 243 
N.W. 67, 186 Minn. 253. 

25- Ohio.—^Hubach v. Cole, App., 31 
N.B.2d 736. 

26. Cal.—Ales v. Ryan, 64 P.2d 409, 
8 Cal.2d 82. 

Evidence held stifficient 

(1) To rebut inference of negli¬ 
gence.—^Johnston v. Black Co., 91 P. 
2d 921, 33 Cal.App.2d 363. 

(2) To rebut prima facie case.— 
Bollenbach v. Bloomenthal, 173 N.E. 
670, 341 Ill. 539. 

Evidence held insufficient 
(1) To make out defense. 

Fla.—Smith v. Zeagler, 157 So. 328, 
116 Fla. 628. 


Tenn.—Glover v. Burke, 133 S.W.2d 
611, 23 Tenn.App. 350. 

(2) To show contributory negli¬ 
gence.—^Mehigan v. 'Sheehan, 51 A.2d 
632, 94 N.H. 274. 

(3) To rebut inference of negli¬ 
gence.—^Key V. Caldwell, 104 P.2d 
87, 39 Cal.App.2d 698. 

27. Ala.—Stephens v. Williams, 147 
So. 608, 226 Ala. 534—'Carraway v. 
Graham, 118 So. 807, 218 Ala. 453. 

Cal.—^Bellandi v. Park Sanitarium 
Ass’n, 6'P.2d 508, 214 Cal. 472. 

28. Xr.S.—^Newman v. Zinn, C.C.A. 
N.J., 164 F.2d 558—Wall v. Brim, 
C.aA.Ga., 138 P.2d 478—Moore v. 
Tremelling, C',C.A.Idaho, 78 F.2d 
821. 

Ariz.—Corpus Juris cited in Rice v. 
Tissaw, 112 P.2d 866, 869, 57 Ariz. 
230—Phillips V. Stillwell, 99 P.2d 
104, 55 Ariz. 147—^Corpus Juris 

cited in Boyce v. Brown, 77 P.2d 
455, 457, 51 Ariz, 416. 

Ark.—^Lanier v. Trammell, 180 S.W. 

2d 818, 207 Ark, 372. 

Cal.—Lashley v. Koerber, 156 P.2d 
441, 26 Cal,2d 83—Lawless v. Cal¬ 
away, 147 P.2d 604, 24 Cal.2d 81— 
Trandle v. Wheeler, 143 P.2d 932, 
23 Cal.2d 330—^Engelking v. Carl¬ 
son, 88 P.2d 695, 13 Cal.2d 216— 
Huffman v. Lindquist, App., 213 
P.2d 106—^Agnew v. City of Los 
Angeles, 186 P.2d 450, 82 Cal.App. 
2d 616—Valentin v. La Societe 
Francaise De Bienfaisance Mutu- 
elle De Los Angeles, 172 P.2d 359, 
76 Cal.App.2d 1—Dean v. Dyer, 149 
P.2d 288, 64 Cal.App.2d 646—Soest 
V. Balsinger, 141 P.2d 13, 60 Cal. 
App.2d 441—^Mastro v. Kennedy, 
134 P.2d 865, 57 Cal.App.2d 499— 
Mirich v. Balsinger, 127 P,2d 639, 
53 Cal.App.2d 103—^Adams v. 
Boyce, 99 P,2d 1044, 37 Cal.App.2d 
541, certiorari denied 61 S.Ct. 137, 
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ard of skill and learning in the locality, 2 ^ and ex- ( pert testimony is required to establish usual or 


311 U.s. 694, 85 L.Ed. 449—McNa¬ 
mara V. Emmons, 97 P.2d 503, 36 
Cal.App.2d 199—^Bickford v. Law- 
son, 81 P.2d 216, 27 Cal.App.2d 416 
—Wires v. Li tie, 80 P.2d 1010, 27 
Cal.App.2d 240, hearing’ denied 82 
P.2d 388, 27 .Cal,App.2d 240—Tay¬ 
lor V. Pishbaugh, 79 P.2d 174, 26 
Cal.App.2d 300—Thomsen v. Bur- 
geson, 79 P.2d 136, 26 Cal.App.2d 
23'5—^Jensen v. Pindley, 62 P.2d 
430, 17 Cal.App.2d 536—Walter v. 
England, 24 P.2d 930, 133 Cal.App. 
676—Roberts v. Parker, 8 P.2d 908, 
121 Cal.App. 264—^Rising v. Veatch, 
3 P.2d 1023, 117 Cal.App. 404— 

Nicholas v. Jacobson, 298 P. 505, 
113 Cal.App. 382—^Hiraide v. Coch¬ 
ran, 293 P. 165, 109 CaLApp. 377— 
Langford v. Kosterlitz, 290 P. 80, 
107 Cal.App. 175—Donahoo v, Lo- 
vas, 288 P. 698, 105 Cal.App. 705. 
Conn.—^Haliburton v. General Hospi¬ 
tal 'Soc. of Conn., 48 A.2d 261, 133 
Conn. 61—^Progge v. Shugrue, 13 
A.2d 503, 126 Conn. 608—^Britton v. 
Hartshorn, 156 A. 48, 113 Conn. 
484—Corpus Juris cited in Chubb 
V. Holmes, 150 A. 616, 518, 111 
Conn. 482. 

D.'C.—Byron v. Eastern Dispensary 
and Casualty Hospital, 136 F.2d 
278, 78 U.S.App.D.C. 42—Christie 
V. Callahan, 124 F.2d 825, 75 IT.S. 
App.D.C. 133. 

Ill.—Lucarelli v. Winters, 51 N.E.2d 
205, 320 I11.APP. 359—Hogmire v. 
Voita, 49 N.B.2d 811, 319 Ill.App. 
644—Olander v, Johnson, 268 111. 
App. 89. 

Ind.—^Robinson v. Ferguson, 22 N.E. 
2d 901, 107 Ind-App. 107—Adkins 

V. Ropp, 14 N.E.2d 727, 105 Ind. 
App. 331. 

Iowa.—^Wilson v. Corbin, 41 N.W.2d 
702—Bartholomew v. Butts, 5 N. 

W. 2d 7, 232 Iowa 776—Whetstine 
V. Moravec, 291 N.W. 425, 228 Iowa 
352. 

Kan.—Waddell v. Woods, 148 P.2d 
1016, 158 Kan. 469, 152 A.L.R. 629 
—^Pierce v. Edgerton, 98 P.2d 129, 
151 Kan. 107—Stockham v. Hall, 
65 P.2d 348, 145 Kan, 291—Paulich 
V. Nipple, 180 P. 771, 104 Kan. 801, 
Ky.—Merker v. Wood, 210 S.'W.2d 

946, 307 Ky. 331—Steinmetz v. 
Humphrey, 160 S.W.2d 6, 289 Ky. 
709—Williams v. Tarter, 151 S.W. 
2d 783, 286 Ky. 717—Meador v. 
Arnold, 94 S.W.2d 626, 264 Ky. 378 
—Stacy V. Williams, 69 S.W.2d 
697, 253 Ky. 363—^Rawleigh. v. 
Donoho, 38 .S.W.2d 227, 238 Ky. 
480—^Donoho v, Rawleigh, 18 S.W. 
2d 311, 230 Ky. 11, 69 A.L.R. 1135. 
La.—^Lett v. Smith, 6 La.App. 248. 
Md.—^Fink v. Steele, 171 A. 49, 166 
Md. 354. 

Mass.—Malone v. Bianchi, 61 N.E.2d 
1, 318 Mass. 179, 161 A.D.R. 1158 
—Kiley v. Dervin, 50 N.E.2d 393, 
314 Mass, 478—^Vartanian v. Ber¬ 


man, 40 N.E.2d 867, 311 Mass. 249 
—^Langis v. Danforth, 33 N.E.2d 
287, 308 Mass. 508—^Borysewicz v. 
Dineen, 19 N.E.2d 540, 302 Mass. 
461—Bouffard v. Canby, 198 N.E. 
253, 292 Mass. 305. 

Mich.—^Facer v. Lewis, 40 N.W.2d 
457, 326 Michl 702—Zanzon v. 

Whittaker, 17 N.W. 2d 206, 310 

Mich. 340—Rubenstein v. Purcell, 
267 N.W. 646, 276 Mich. 433. 

Minn.—^Yates v. Gamble, 268 N.W. 
670, 198 Minn. 7. 

Mo.—^Pedigo v. Roseberry, 102 S.W. 

2d 600. 340 Mo. 724. 

Neb.—^Winters v. Ranee, 251 N.W. 
167, 125 Neb. 577. 

N.H.—Michael v. Roberts. 23 A.2d 
361, 91 N.H. 499—April v. Peront, 
188 A. 457, 88 N.H. 309. 

N.J.—Burdge v. Errickson, 40 A.2d 
673, 132 N.J.Law 377—Hull v. 

Plume, 37 A.2d 53, 131 N.J.Law 
511. 

N.T.—Sullivan v. Montgomery, 279 
N.T.S. 575, 155 Misc. 448. 

N.C.—Groce v. Myers, 29 S.E.2d 553, 
224 N.C. 165. 

Ohio.—^Modrzynski v. Lust, App., 88 
N.E.2d 76. 

Okl.—^White v. Burton, 71 P.2d 694, 
180 Okl. 499. 

Pa.—Bierstein v. Whitman, 62 A.2d 
843, 360 Pa. 537—^Hodgson v. Bige¬ 
low, 7 A.2d 338, 335 Pa. 497—Mc- 
coy V. Hall, Oom.Pl., 92 Pittsb.Leg. 
J. 143. 

R. I.—^Nolan v. Kechijian, 64 A. 2d 
866—Coleman v. McCarthy, 165 A. 
900, 53 R.I. 266. 

S. D.—Lohr V. Watson, 2 N.W.2d 6, 
68 S.D. 298. 

Tenn.—^Floyd v. Walls, 168 S.W.2d 
602, 26 Tenn.App. 151—Calhoun v. 
Fraser, 126 S.W.2d 381, 23 Tenn. 
App. 54. 

Tex.—^Bowles v. Bourdon, 219 S.W. 
2d 779—Giesenschlag v. Valenta, 
Civ.App., 225 S.W.2d 914, error re¬ 
fused no reversible error—Deve- 
reaux v. Smith, Civ.App., 213 S.W. 
2d 170, refused no reversible er¬ 
ror—Helms V. Day, Civ.App., 215 
S.W. 2d 356—Kootsey v. Lewis, 
Civ.App., 126 S.W.2d 512—Kaster 
V. Woodson, Civ.App., 123 S.W.2d 
981, error refused—Davis v. Gris¬ 
som, Civ.App., 103 S.W.2d 466, er¬ 
ror dismissed—^Floyd v. Michie, 
-Civ.App., 11 S.W.2d 657. 

Utah.—^Anderson v. Nixon, 139 P.2d 
216, 104 Utah 262. 

Va.—^Reed v. Church, 8 S.E.2d 285, 
175 Va. 284—Henley v. Mason, 163 
S.E. 653, 154 Va. 381. 

Wash.—^Yeager v. Dunnavan, 174 P. 
2d 755, 26 Wash.2d 559—Fritz v. 
Horsfall, 163 P.2d 148, 24 Wash.2d 
14—Corpus Juris cited in Hill v. 
Parker, 122 P.2d 476, 482, 12 Wash. 
2d 517—Corpus Juris cited in 
Crouch V, Wyckoff, 107 P.2d 339, 
344, 6 Wash. 2d 273—^Peddicord v. 
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Lieser, 105 P.2d 5. 5 Wash.2d 190 
—^Peterson v. Hunt, 84 P.2d 999, 
197 Wash. 255. 

W.Va.—^Frazier v. Grace Hospital, 
185 S.E. 415, 117 W.Va. 330. 

Wis.—Treptau v, Behrens Spa, 20 
N.W.2d 108, 247 Wis. 438—Lindloff 
V. Ross. 243 N.W. 403, 208 Wis. 
482—Holton v. Burton, 222 N.W. 
225, 197 Wis. 405. 

Wyo.—Smith v. Beard, 110 P.2d 260, 
56 Wyo. 375. 

48 C.J. p 1150 note 37. 

The reason is that in most cases a 
layman can have no knowledge 
whether the proper treatment was 
given.—^Evans v. Roberts, 154 N.W. 
923, 172 Iowa 653. 

Evidence held to establish prima fa¬ 
cie case 

U. S.—McHugh V. Audet, D.C.Pa., 72 
F.Supp. 394. 

Weight of evidence 

(1) Testimony of expert that “ra¬ 
dio method” used by defendant, a 
licensed osteopath, in treating dis¬ 
eases was unknown to osteopathy 
and that physician using such meth¬ 
ods did not use ordinary care and 
diligence went to weight rather than 
competency of evidence,—^Kershaw 

V. Tilbury, 8 P.2d 109, 214 Cal. 679. 

(2) Physician's testimony on di¬ 
rect examination, in answer to a 
hypothetical question, that delay in 
skin grafting was not an exercise of 
ordinary skill and care as practiced 
by physicians and surgeons locally 
was no stronger than as shown by 
cross-examination which revealed 
that he would want to make a per¬ 
sonal examination of a patient be¬ 
fore determining that the patient’s 
condition would permit grafting,— 
Smith v. Beard, 110 P.2d 260, 56 
Wyo. 375. 

29, Ariz.—^Rice v. Tissaw, 112 P.2cl 
866, 57 Ariz. 230. 

Cal.—Sinz v. Owens, 205 P.2d 3, 33 
Cal. 2d 749—Lashley v. Koerber, 
156 P.2d 441, 26 Cal.2d 83—Law¬ 
less V. Calaway, 147 P.2d 604, 24 
Cal. 2d 81—^McNamara v. Emmons, 
97 P.2d 603, 36 Cal.App.2d 199— 
Arais v. Kalensnikoff, 74 P.2(i 

1043, 10 Cal.2d 428, 115 A.L.R. f63 
—^Rising v. Veatch, 3 P.2d 10=23, 
117 Cal.App. 404. 

D.C.—Christie v. Callahan, 124 F.2d 
825, 75 U.S.APP.D.C. 133. 

Ga.—^Howell v. Jackson, 16 S.E. 2d 
. 45, 65 Ga.App. 422—^Pilgrim v. 

Landham, 11 S.E. 2d 420, 63 Ga. 
App. 451. 

Minn.—Quickstad v. Tavenner, 264 
N.W. 436, 196 Minn. 125. 

N.'C.—McLeod v. Hicks, 164 S.E. 617, 
203 N.C. 130. 

Utah.—^Anderson v. Nixon, 139 P.2d 
216, 104 Utah 262. 

I Wash,—Corpus Juris cited in Hill v. 
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proper practice in medical treatment,the pro¬ 
priety of particular conduct of the practitioner,31 
and want of professional skill ;32 and such testi¬ 
mony, although not conclusive in the sense that it 
must be accepted as true,33 is conclusive as against 
that of lay witnesses where the matter in issue is 
within the knowledge of experts only, and not with¬ 
in the common knowledge of Iaymen.34 


The expert testimony which establishes plaintiff’s 
prima facie case may be that of defendant,35 and 
extrajudicial admissions of defendant have the same 
legal competency as direct expert testimony to es¬ 
tablish the critical averments of the complaint,^^ 
provided the statement constitutes an admission of 
negligence of lack of the skill ordinarily required 
for the performance of the work undertaken ;37 


Parker, 122 P.2d 476, 482, 12 Wash. 
2d 517. 

Wis.—Lindlofe v. Ross, 243 N.W. 
403, 208 Wis. 482. 

30. Cal.—Moore v. Belt, 212 P.2d 
509, 34 Cal.2d 525—Sim v. Weeks, 
45 P.2d 350, 7 Cal.App.2d 28—Ross 
V. Hieronymus, 37 P.2d 837, 2 Cal. 
App.2d 258—^National Automobile 
Ins. Co. V. Industrial Accident 
Commission of California, 22 P.2d 
668, 132 Cal.App. 373—Ingamells 

V. Goodfellow, 292 P, 162, 109 Cal. 
App. 62—Taylor v. De Vaughn, 
266 P. 960, 91 Cal.App. SIS—Scher¬ 
er V. Bidenmuller, 187 P. 445, 45 
Cal.App. 372. 

Ga.—^Howell v. Jackson, 16 S.E.2d 
45, 65 Ga.App. 422—Pilgrim v. 

Ltandham, 11 S.E.2d 420, 63 Oa. 
App. 451. 

Kan.—^Flentie v. Townsend, 30 P.2d 
132, 139 Kan. 82—Paullch v. Nip¬ 
ple, ISO P. 771, 104 Kan. 801. 
Mass.—Tallon v. Spellman, 19 N.B. 

2d 33, 302 Mass. 179. 

Mich.—^ZJanzon v. Whittaker, 17 N. 

W. 2d 206, 310 Mich. 340. 

Tenn.—Floyd v. W^alls, 168 S.W.2d 

602, 26 Tenn.App. 151. 

Wyo.—Rosson v. Hylton, 22 P.2d 
195, 45 Wyo. 540. 

XTse of K-rays 

Cal.—Lawless v. Calaway, 147 P.2d 
604, 24 Cal.2d 81. 

Mich.—Pacer v. Lewis, 40 N.W.2d 
457, 326 Mich. 702. 

31- Ark.—Gray v. McDermott, 64 
S.W.2d 94, 188 Ark. 1. 

Cal.—Lawless v. Calaway, 147 P.2d 
604, 24 Cal.2d 81—Church v. Bloch, 
182 P.2d 241, 80 CaLApp.2d 542— 
Sansom v. Ross-Loos Medical 
Group, 134 P.2d 927, 57 Cal.App. 
2d 549—^Adams v. Boyce, 99 P.2d 
1044, 37 Cal.App.2d 541, certiorari 
denied 61 S.Ct. 137, 311 U.S. 694, 
85 L.Ed. 449—^Taylor v. Fish- 
baugh, 79 P.2d 174, 26 Cal.App.2d 
SOO—^Rising v. Veatch, 3 P.2d 1023, 
117 Cal.App. 404—Donahoo v, Lo- 
vas, 288 P. 698, 105 Cal.App. 705. 
Mich.—^Zanzon v. Whittaker, 17 N. 

W.2d 206, 310 Mich. 340. 

Minn.—^Bush v. Cress, 233 N.W. 317, 
ISl Minn. 590. 

Mo.—^Pedigo v. Roseberry, 102 S.W. 

2d 600, 340 Mo. 724. 

N.H.—^April V. Peront, 188 A. 457, 
88 N.H. 309, 

Or.—^Malila v. Meacham, 211 p.2d 
747—^Nation v. GuefCroy, 142 P.2d 


688, 172 Or. 673, rehearing denied 
144 P.2d 296, 172 Or. 673. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284. 

Wash.—Kelly v. Carroll, 219 P.2d 
79—Brear v. Sweet, 284 P. 803, 
155 Wash. 474. 

Opinion of physician that treat¬ 
ment should have "been different may 
be sufficient to lay foundation for 
recovery for malpractice, notwith¬ 
standing rule that mere failure to 
make correct diagnosis does not ren¬ 
der physician or surgeon liable.— 
Edwards v. West Texas Hospital, 
Tex.Civ.App., 89 S.W. 2d SOI, error 
dismissed. 

Snpert testimony construed 

Where an expert witness based his 
opinion that the treatment was skill¬ 
ful on a hypothetical question, but 
admitted that, if the opposite of the 
conditions in the question were the 
fact, the treatment was not skillful, 
in view of other evidence showing 
the opposite of the conditions in the 
nypothetical question was true, the 
effect of his testimony was that the 
treatment was unskillful.—Cornwell 

V. Sleicher, 205 P. 1059. 119 Wash. 
572. 

Evidence held sufa.cieat: 

(1) Although expert witnesses had 
not made examination soon after the 
operation.—Mirich v. Balsinger, 127 
P.2d 639, 53 Cal.App.2d 103. 

(2) To justify finding of negli¬ 
gence.—Kershaw v. Tilbury, 8 P.2d 
109, 214 Cal. 679. 

(3) To sustain finding that treat¬ 
ment administered by defendant was 
not proper practice and caused pa¬ 
tient's death.—Erase v. Williams 
Sanatorium, 256 N.W. 176, 192 Minn. 
304. 

32. 'U.S.—Wall V, Brim, C.C.A.Ga.. 

138 P.2d 478. 

Cal.—^Hiraide v. Cochran, 293 P. 165, 
109 Cal.App. 377, 

Ind.—^Walker Hospital v. Pulley, 127 
N.E. 559, 74 Ind.App. 659, rehear¬ 
ing denied 128 N.E. 933, 74 Ind. 
App. 659. 

Tex.—^Bowles v. Bourdon, Civ.App., 
213 S.W.2d 713, affirmed, Sup., 219 
S.W.2d 779. 

Vt.—^Domina v. Pratt, IS A.2d 198, 
111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

W. Va.—^Frazier v. Grace Hospital, 
185 S.E. 415, 117 W.Va. 330—Bus- 
kirk V. Bucklew, 176 S.E. 603, 115 
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W.Va. 424—Howell v. Biggart, 152 
S.E. 323, 1Q8 W.Va. 560. 

Expert testimony held to show that 
physician was competent 
N.Y.—Sullivan v. Montgomery, 279 
N.Y.S. 575, 155 Misc. 448. 

33. Mass.—Borysewicz v. Dineen, 19 
N.E.2d 540, 302 Mass. 461. 

N.D.—Schmidt v. Stone, 194 N.W. 

917, 50 N.D. 91. 

Reason for rule 

There is often considerable dis¬ 
agreement between different wit¬ 
nesses concerning the standard of 
care or skill ordinarily used, and the 
trier of fact must resolve the con¬ 
flict thus raised.—^Arais v. Kalensni- 
koff, 74 P.2d 1043, 10 Cal.2d 428, 115 
A.L.R. 163. 

Apparent conflict with X-ray pic. 
tures 

Where first X-ray picture dis¬ 
closed position of bony structure of 
shoulder, and later pictures dis¬ 
closed same condition, jury were not 
bound to accept attending physi¬ 
cian's statement that in between 
such times case was entirely dif¬ 
ferent.—Reynolds v. Struble, 18 P. 
2d 690, 128 CabApp. 716. 

34. Cal.—Engelking v. Carlson, 88 
P.2d 695, 13 Cal.2d 216—Arais v. 
Kalensnikoff, 74 P,2d 1043, 10 Cab 
2d 428, 115 A.L.R. 163—Callahan 
V. Hahnemann Hospital, 35 P.2d 
536, 1 Cab 2d 447—Rasmussen v. 
Shickle, 41 P.2d 184, 4 CabApp.2d 
426—^National Automobile Ins. Co. 
V. Industrial Accident Commission 
of California, 22 P.2d 568, 132 Cab 
App. 373—^Nicholas v. Jacobson, 
298 P. 505, 113 Cal.App. 382—John¬ 
son V. Clarke, 276 P. 1052, 98 Cab 
App. 358. 

Tenn.—Calhoun v. Fraser, 126 S.W. 
2d 381, 23 Tenn.App. 54. 

35. Cab—McCurdy v. Hatfield, 183 
P.2d 269, 30 Cab2d 492—Lashley 
V. Koerber, 156 P.2d 441, 26 Cal. 
2d 83—^Lawless v. Calaway, 147 P. 
2d 604, 24 Cab2d 81—Trindle v. 
Wheeler, 143 P.2d 932, 23 Cab2d 
330—^Huffman v. Lindquist, App., 
213 P.2d 106—Anderson v. Stump, 
109 P.2d 1027, 42 Cal.App.2d 761. 

36. Cal.—Lashley v. Koerber, 156 P. 
2d 441, 26 Cab2d 83—Scott v. Scia- 
roni, 226 P. 827, 66 CabApp. 577. 

37. Cab—^Lashley v. Koerber, 156 
P.2d 44L 26 Cal.2d 83—Markart v. 
Zeimer, 227 P. 683, 67 Cal,App. 363. 



70 C-J.S. 


PHYSICIANS AND SURGEONS 


an extrajudicial statement amounting to no more 
than an admission of bona fide mistake of judg¬ 
ment or untoward result of treatment is not alone 
sufficient to permit the inference of breach of 
duty.^^ Testimony of a physician who was called 
and used as a factual witness only, and who gave 
no opinion testimony, cannot be construed as in 
the nature of expert testimony.29 It is not neces¬ 
sary, in order to sustain a verdict for plaintiff, that 
all the expert witnesses called should consider the 
treatment pursued by defendant improper,^ 0 nor 
will the fact that all such witnesses agree that a 
portion of the treatment is proper under some cir¬ 
cumstances defeat a recovery.^^ Likewise, it is not 
necessary, in order to sustain a recovery, that ex¬ 
pert testimony showing improper treatment be spe¬ 
cific and positive.'^^ The duty rests on the jury, 
and not on the court, to weigh and estimate the 


§ 62 

value of the respective opinions expressed by ex¬ 
pert witnesses.'^^ In determining the relative value 
of the evidence of medical experts in an action 
for surgical malpractice, the jury are to consider 
their professional knowledge and experience, free¬ 
dom from bias, and the reasons they are able to 
give for their conclusions.'^^ The testimony of oth¬ 
er physicians that they would have followed a dif¬ 
ferent course of treatment than that followed by 
defendant, or a disagreement of doctors of equal 
skill and learning as to what the treatment should 
have been, does not establish negligence.'^s 

Expert evidence is not required where the re¬ 
sults of the treatment are of such character as to 
warrant the inference of want of care from the 
testimony of la 3 men or in the light of the knowl¬ 
edge and experience of the jurors themselves, 


38- Cal.—Lashley v. Koerber, 156 
P.2d 441, 26 Cal.2d S3—Markart v. 
Zeimer, 227 P. 683, 67 Cal.App. 363. 

39. N.J.—Hull V. Plume, 37 A.2d 
53, 131 N.J.Law 511. 

40. Neb.—Stohlman v. Davis, 220 N. 
W. 247, 117 Neb. 178—Hewitt v. 
Eisenbart, 55 N.W. 252, 36 Neb. 
794. 

41. Neb.—Stohlman v. Davis, 220 
N.W. 247, 117 Neb. 178—Hewitt v. 
Eisenbart, 55 N.W, 252, 36 Neb. 
794. 

42. Conn.—Slimak v. Foster, 138 A. 
153, 106 Conn. 366. 

43- Cal.—Ross v, Hieronymus, 37 
P.2d 837, 2 Oal.App.2d 258. 

44. Minn.—Bennison v, Walbank, 37 
N.W. 447, 38 Minn. 313. 

45. Ariz.—^Boyce v. Brown, 77 P.2d 
455, 51 Ariz. 416. 

D.C.—Hazen v. Mullen, 32 P.2d 394, 
59 App.D.C. 3. 

Idaho.—^Willis v. Western Hospital 
Ass’n. 182 P.2d 950, 67 Idaho 435. 
N.J.—Gramaldi v. Zeglio, 129 A. 475, 
3 N.J.Misc. 669. 

Wash.—^Pritz v. Horsfall, 163 P.2d 
148, 24 Wash.2d 14. 

46. Ariz.—Phillips v. Stillwell, 99 
P.2d 104, 55 Ariz. 147, 

Cal.—Sinz v. Owens, 205 P.2d 3, 33 
Cal.2d 749—Lashley v. Koerber, 
156 P.2d 441, 26 Cal.2d 83—Law¬ 
less V. Calaway, 147 P.2d 604, 24 
Cal.2d 81—Trindle v. Wheeler, 143 
P.2d 932, 23 Cal.2d 330—^Bellandi 
V. Park Sanitarium Ass'n, 6 P.2d 
508, 214 Cal. 472—Agnew v. City 
of Los Angeles, 186 P.2d 450, 82 
Cal.App.2d 616—'Church v. Bloch, 
182 P.2d 241, 80 Cal.App.2d 542-^ 
Dean v. Dyer, 149 P.2d 288, 64 Cal. 
App.2d 646—^Wires v. Litle, 80 P. 
2d 1010, 27 Cal.App.2d 240, hearing 
denied 82 P.2d 388, 27 Cal.App.2d 
240—Morrison v. Lane, 52 P.2d 
530, 10 Cal.App.2d 634—Walter v. 


England, 24 P.2d 930, 133 Cal.App. 
676—Rising v. Veatch, 3 P.3d 1023, 
117 Cal.App. 404—Nicholas v. Ja¬ 
cobson, 298 P. 505, 113 Cal.App. 
382. 

Colo.—^Daly v. Lininger, 288 P. 633, 
87 Colo. 401. 

D.C.—Byron v. Eastern Dispensary 
and Casualty Hospital, 136 F.2d 
278, 78 U.S.App.D.C. 42. 

Ill,—Hogmire v. Voita, 49 N.E.2d 
811, 319 Ill.App. 644. 

Iowa.—^Whetstine v. Moravec, 291 N. 
W. 425, 228 Iowa 352—Burris v. 
Titzell, 177 N.W. 557, 189 Iowa 
1322, modified on other grounds 
179 N.W. 851, 189 Iowa 739. 

Kan.—Stocldiam v. Hall. 65 P.2d 348, 
145 Kan. 291—Flentie v. Town¬ 
send, 30 P.2d 132, 139 Kan. 82. 

Ky.—Merker v. Wood, 210 S.W.2d 
946, 307 Ky. 331—Meador v. Ar¬ 
nold, 94 S.W.2d 626, 264 Ky. 378— 
Stacy V. Williams, 69 S.W.2d 697, 
253 Ky. 353. 

Mass.—Malone v. Bianchi, 61 N.E.2d 
1, 318 Mass. 179, 161 A.L.R. 1158— 
Gabrunas v. Miniter, 193 N.B. 551, 
289 Mass, 20. 

Mich.—^Zanzon v. Whittaker, 17 N. 
W.2d 206, 310 Mich. 340—^De Groot 
V. Winter. 251 N.W. 425, 265 Mich. 
274. 

Minn.—^Ellering v. Gross, 248 N.W. 
330, 189 Minn. 68—^Johnson v. 

Arndt, 243 N.W. 67, 186 Minn. 253 
—^Moehlenbrock v. Parke, Davis & 
Co., 176 N.W. 169, 145 Minn. 100. 
Mo.—^Richeson v. Roebber, 159 S.W. 
2d 658, 349 Mo. 132, 141 A.L.R. 1 
—Baird v. National Health Foun¬ 
dation, 144 S.W.2d 850, 235 Mo. 
App. 594. 

N.H.—^Mehigan v. Sheehan, 61 A.2d 
632, 94 N.H. 274. 

N.Y.—Simon v. Freidrich, 296 N.T. 

S. 367, 163 Misc. 112. 

N.C.—Groce v. Myers, 29 S.E.2d 553, 
224 N-C, 165—Covington v. James, 
197 S.E. 701, 214 N.C. 71. 
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Ohio.—^Modrzynski v. Lust, App., 88 
N.E.3d 76—Smith v. McDougall, 
29 N.E.2d 441, 65 Ohio App. 152— 
Slosser v. Lagorin, 185 N.E. 210, 
44 Ohio App. 253. 

OkL—Griesel v. Fabian, 84 P.2d 634, 
184 Okl. 42—Govan v. McCord, 11 
P.2d 141, 155 Okl. 278. 

Pa.—Hodgson v. Bigelow. 7 A.2d 338, 
335 Pa. 497. 

S.D.—Myrlie v. Hill, 236 N.W. 287, 
58 S.D. 330. 

Tex.—Edwards v. West Texas Hos¬ 
pital, 89 S.W.2d 801, error dis¬ 
missed—Corpus Juris cited in 
Taylor v. Shuffield, Civ.App., 52 
S.W.2d 788, 792, reversed on other 
grounds Shuffield v. Taylor, 83 S. 
W.2d 955, 125 Tex. 601. 

Wash.—Fritz v, Horsfall, 163 P.2d 
148, 24 Wash.2d 14—Hill v. Park¬ 
er, 122 P.2d 476, 12 Wash.2d 517— 
Peterson v. Hunt, 84 P.2d 999, 197 
Wash. 255—Marlowe v. Patrick, 
44 P.2d 776, 181 Wash, 647. 

W.Va.—Buskirk v. Backlew, 176 S.E. 
603, 115 W.Va. 424—Howell v. 

Biggart, 152 S.E. 323. 108 W.Va, 
560. 

Wyo.—Rosson v. Hylton, 22 P.2d 
195, 45 Wyo. 540. 

48 C.J. p 1151 note 39. 

Gross want of care 

(1) Expert testimony showing lack 
of proper care is not essential to re¬ 
covery, where defendant's conduct 
shows gross want of care.—Chubb 
V. Holmes, 150 A. 516, 111 Conn. 482. 

(2) Manner in which dentist cut 
patient's tongue while extracting 
tooth was held not to manifest gross 
want of care dispensing with expert 
testimony.—Chubb v. Holmes, su¬ 
pra. 

Permitting wound to heal superfi¬ 
cially 

Jurors of ordinary intelligence, 
sense, and judgment, although not 
skilled in medical science, are cap- 
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or where defendant conceded the dangerous quality § 63, - Questions of Law and Fact 

of treatment in the manner testified to by plain- . ^ i - *u • ^ 

j j 1 an action for malpractice It is the province of the 

tlfr;^" and, where it was undisputed that it was determine disputed questions of fact, but if the 

necessary and proper for defendant to cleanse his evidence presents no conflict, and is such as to furnish 

hands and sterilize his instruments before perform- 
mg an operation, and the issue was whether he 

had followed such course, expert testimony is not In actions for malpractice, as in other civil cases, 
required.'*® . The fact that some facts tending to it is the province of the jury to determine disputed 
establish plaintiff’s case may have been sho'wn by questions of fact.®® Thus, if the evidence with re¬ 
nonexpert testimony is not objectionable.*® spect thereto is conflicting, or is such that different 


able of reaching: a conclusion, with¬ 
out the aid of expert testimony, as 
to whether it is good surgery to per¬ 
mit a wound to heal superficially, 
with nearly half a yard of gauze 
deeply imbedded in the flesh, and 
likewise are capable of determining 
whether or not injurious conse- 
^luences of some character would 
probably result.—Walker Hospital 
V. Pulley, 127 H.E. 559, 74 Ind.App. 
659, rehearing denied 128 H.E. 933, 
74 Ind.App. 659. 

Xieaving foreign substance in body 
Cal.—^Ales v. Ryan, 64 P.2d 409, 8 
Cal.2d 82—^Armstrong v. Wallace, 
47 P.2d 740, 8 Cal.App.2d 429. 
Idaho-—Reinhold v. Spencer, 26 P.2d 
796, 53 Idaho 688. 

Ill.—^Hall V. Grosvenor, 267 Ill.App. 
119. 

Ind.—^Punk v. Bonham, 183 N.E. 312, 
204 Ind. 170. 

Or.—Carruthers v. Phillips, 131 P.2d 
193, 169 Or. 636. 

48 C.J- p 1151 note 39 [a] (2). 

Danger of infection from an un- 
sterile instrument or a dirty field of 
operation is a matter of such com¬ 
mon knowledge that a jury is au¬ 
thorized to draw inference that an 
infection was caused by negligence 
if an unsterile instrument was used 
or the operative field was not prop-, 
erly sterilized.—Soest v. Balsinger, 
141 P.2d 13, 60 Cal.App.2d 441—Mas- 
tro V. Kennedy, 134 P.2d 865, 57 Cal. 
App,2d 499. ^ 

47- Wis.—^retting v. Hotel Pfister, 
266 H.W. 249, 221 Wis. 141. 

48. Ark.—Lanier v. Trammell, 180 
S.W.2d 818. 207 Ark. 372. 

49. Iowa.—^Vander Wal v, Abbott, 
167 N.W. 182—Seewald v. Gentry, 
286 S.W. 445, 220 Mo.App. 367. 

48 C.J. p 1151 note 40. 

50. Cal.—^Valdez v. Percy, 96 P.2d 
142. 35 Cal.App.2d 485. 

Ky.—Merker v. Wood, 210 S.W.2d 
946, 307 Ky. 331. 

Mass.—^Woronka v. Sewall, 69 N.E.2d 
581, 320 Mass. 362—Coddaire v. 
Sibley, 169 HiE. 797, 270 Mass. 41. 
Mo.—Shipper v. Br. C. M. Coe, Inc., 
App,. 174 S.W.2d 887. 

Neb.—In re Johnson's Estate, 16 N. 

W.2d 504, 145 Neb. 333. 

N.J.—Young V. Stevens, 39 A.2d 
115. 132 N.J.Law 124. 


Ohio.—Clary v. Christiansen, App., 
83 N.E.2d 644, 

Okl.—White v. Burton, 71 P.2d 694, 
180 Okl. 499. 

Pa.—Hodgson v. Bigelow, 7 A.2d 338, 
335 Pa. 497. 

Vt.—^Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

Va.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284—^Ropp v. Stevens, 154 
S.E. 553, 166 Va. 304. 

Wyo.—Higley v. Jeffrey, 8 P.2d 96, 
44 Wyo. 37. 

Held for jury 

(1) Condition of teeth prior to ex¬ 
traction.—Estrada v. Orwitz, 170 P. 
2d 43, 75 Cal.App.2d 54. 

(2) Whether defendant was within 
state continuously.—^Isenstein ' v. 
Malcomson, 236 N.Y.S. 641, 227 iipp. 
Div. 66. 

(3) Whether dentist failed to ad¬ 
vise patient of fracture of her jaw 
in extracting tooth and manner in 
which fracture should be reduced.— 
Wambold v. Brock, 19 N.W.2d 582, 
236 Iowa 758. 

(4) Whether dentist had posses¬ 
sion of X-ray plates, made by anoth¬ 
er dentist, at time of extracting oth- 

^ er teeth of patient than those shown 
on such plates as abscessed, or re¬ 
moved teeth indicated by patient.— 
Fierberg v. Whitcomb, 177 A. 135, 
119 Conn. 390. 

(5) Whether dentist's unlicensed 
employee practiced dentistry on 
plaintiff.—^Joly v. Mellor, 299 P. 660, 
163 Wash. 48. 

(6) Whether disputed examination 
was made.—Stephens v. Williams, 
147 So. 608, 226 Ala. 534—Jackson v.‘ 
Burton, 147 So. 414, 226 Ala. 483. 

(7) Whether foreign substance 
was left in body of patient by sur¬ 
geon performing operation. 

Okl.—^Aderhold v. Stewart, 46 P.2d 
346, 172 Okl. 77—Aderhold v. Stew¬ 
art, 46 P.2d 340, 172 Okl. 72. 

Tenn.—^Barry v. Maxey, 75 S.W.2d 
823, 18 Teiin.App. 256, 

Wash.—MeGrady v. Brink, 81 P.2d 
800, 195 Wash. 626. 

Wyp.—Jackson v. Hansard, 17 P.2d 
659, 45 Wyo. 201. 

(8) Whether hypodermic needle 
was properly sterilized before injec¬ 
tion in plaintiff’s gum.—United Den¬ 
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tists V. Bryan, 164 -S.E. 554, 158 Va. 
880- 

(9) Whether needle entered pa¬ 
tient’s body through incision during 
operation.—Johnson v. Ely, 205 S.W. 
2d 759, 30 Tenn.App. 294. 

(10) Whether nurse was negligent 
in not counting needles at conclu¬ 
sion of operation.—Johnson v. Ely, 
supra. 

(11) Whether nurse’s report to 
surgeon that all sponges had been 
removed should have been accepted 
by him in view of her uncertainty.— 
Ales V. Ryan, 64 P.2d 409, 8 Cal.2d 
82. 

(12) Whether nurse made mistake 
and used poisonous drug.—Simons v. 
Jennings, 46 P.2d 704, 100 Mont. 66. 

(13) Whether open operation by 
surgeon sued for malpractice in 
treatment of broken leg should have 
been performed without first at¬ 
tempting to secure union by exten¬ 
sion process.—^Prather v. Downs, 2 
P.2d 709, 164 Wash. 427. 

(14) Whether operation was per¬ 
formed hy defendant or another sur¬ 
geon.—Kingsley v. Welcher, 185 A. 
531, 14 N.J.Misc. 428. 

(15) Whether partnership existed 
between surgeons and physicians.— 
Simons v, Jennings, supra—Simons 
V. Northern Pac. By. Co., 22 P.2d 
609, 94 Mont. 355. 

(16) Whether patient had type of 
injury calling for particular treat¬ 
ment.—McHugh V. Audet, D.C.Pa., 72 
F.Supp. 394. 

(17) Whether patient would have 
lived had he been taken to hospital 
earlier.—^Atkins v. Clein, 100 P.2d 1, 
3 Wash.2d 168, opinion adhered to 
104 P.2d 489, 3 Wash.2d 168. 

(18) Whether physician, washing 
antrum of patient requesting eye 
examination and diagnosis, made 
mistake in patient’s identity or per¬ 
formed proper operation intended.— 
Samuelson v. Taylor. 295 P. 113, 160 
Wash, 369. 

(19) Whether pre-operative exami¬ 
nation would have disclosed that pa¬ 
tient was not in proper condition.— 
Stephens v. Williams, 147 So. 608, 
226 Ala. 634. 

(20) Whether interne reported to 
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inferences may properly be drawn therefrom, it is 
for the jury to determine whether the relationship 
of physician or surgeon and patient existed at the 
time and place in question whether defendant 
had abandoned plaintiff ;52 whether a particular re¬ 


sult was warranted ;53 whether an operation was 
performed without the consent of the patient^^ or 
whether consent was to be implied from the cir¬ 
cumstances whether proper skill or care was 
exercised in the treatment of the patientwheth- 


operating surgeon result of interne’r 
pre-operative examination.—Stephens 
V. Williams, supra. 

(21) Whether relief could have 
been otherwise afforded than by ex¬ 
traction.—^Malila v. Meacham, Or., 
211 P.2d 747. 

(22) Whether surgeon who elected 
to close up abdominal incision, re¬ 
lying solely on nurse’s count of 
sponges used, was justified in doing 
so in light of all circumstances at¬ 
tending operation.—^Ales v. Ryan, 64 
P.2d 409, 8 Cal.2d 82. 

(23) Whether there was impair¬ 
ment of circulation, justifying open 
operation on fractured leg.—Prather 
V. Downs, 2 P.2d 709, 164 Wash. 427. 

(24) Whether what occurred was 
mere error of judgment or a gross 
error in making diagnosis.—^McHugh 
V. Audet, D.C.Pa., 72 P.Supp. 394. 

Practice of surgeons to rely on 
nurses to account for instruments 
and sponges may be considered by 
jury, but is not conclusive, on ques¬ 
tion of negligence.—^Funk v. Bon¬ 
ham, 183 N.E. 312, 204 Ind. 170. 

51. Mo.—^Noren v. American School 
of Osteopathy, 2 S.W.2d 215, 223 
Mo.App. 278. 

N.J.—-Miller v. Collins, 140 A. 402. 

Whether patient was patient of one 
physician alone or of a firm of which 
he was a member was for the jury to 
determine.—Simons v. Jennings, 46 
P.2d 704, 100 Mont. 55—Simons v. 
Northern Pac. Ry. Co., 22 P.2d 609, 
94 Mont. 355. 

52. Iowa.—^McGulpin v. Bessmer, 43 
N.W.2d 121. 

Mich.—Fortner v. Koch, 261 N.W. 
762, 272 Mich. 273. 

N.Y.—Meiselman v. Crown Heights 
Hospital, 34 N.B.2d 367, 285 N.Y. 
389. 

53. Cal.—Crawford v. Duncan, 215 
P. 573, 61 Cal.App. 647. 

Wash.—Brooks v. Herd, 257 P. 238, 
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fendant was responsible for the acts or omissions 
of others in connection with the treatment of the 
patientor whether plaintiff or one for whose 
conduct plaintiff is responsible was guilty of con¬ 
tributory negligence.59 The same is true with re¬ 
spect to the nature and extent of the injuries sus¬ 
tained or damages suffered.^® So the credibility 
of the witnesses and the weight of the evidence 
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48 C.J. P 1152 note 57. 

61. Cal.—^Lewis v. Johnson, 86 P.2d 

99, 12 Cal.2d 558. 
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Mich.—De Groot v. Winter, 251 N. 

W. 425, 265 Mich. 274”. 

Ohio.—^Hubach v. Cole, 12 N.E.2d 
283, 133 Ohio St. 137. 

Tex.—Martin v. Eschelman, Civ. 

App., 33 S.W.2d 827, error refused. 
Vt.—Pepin V. Averill, 32 A.2d 665, 
113 Vt. 212. 

Wash.—Marlowe v. Patrick, 44 P.2d 
776, 181 Wash. 647. 
disagreement among experts 

In action against a physician for 
malpractice, the case should not be 
taken from the jury because physi¬ 
cians testifying as experts cannot 
agree that defendant's acts consti¬ 
tuted malpractice, since the deter¬ 
mination is for the jury whose ver¬ 
dict is not an opinion but a de¬ 
termination of the truth from the 
evidence.—Groce v. Myers, 29 S.E. 
2d 553, 224 N.C. 165. 

62. Ill.—Bollenbach v. Bloomenthal, 
255 Ill.App. 305. 

63. Idaho.—Evans v. Bannock Coun¬ 
ty, 83 P.2d 427, 59 Idaho 442. 

N.C.—Gower v. Davidian, 193 S.E. 
28, 212 N.C. 172. 

Evidence held sufficient to take ease 
to jury 

Ala,—Thaggard v. Vafes, 119 So. 
647, 218 Ala. 609. 

Cal.—McCurdy v. Hatfield, 183 P-2d 
269, 30 Cal.2d 492—Lewis v. John¬ 
son, 86 P.2d 99. 12 Cal,2d 558—Mc¬ 
Bride V. Saylin, 56 P.2d 941, 6 Cal. 
2d 134—^Huffman v. Lindquist, 
App., 213 P-2d 106—Soest v. Bal- 
singer, 141 P.2d 13, 60 Cal.App.2d 
441—‘Carpenter v. Blancheri, 138 
P.2d 401, 59 Cal.App,2d 184—Con¬ 
treras v. Gummig, 129 P.2d 945, 
54 Cal.App.2d 421—^Pierce v. Pa¬ 
terson, 123 P.2d 644, 50 Cal.App.2d 
486—Thomsen v. Burgeson, 79 P. 
2d 136, 26 Cal.App. 2d 235—Sim v. 
Weeks, 45 P.2d 350, 7 Cal.App.2d 
28—Ross V. Hieronymus, 37 P.2d 
837, 2 Cal.App.2d 258—Langford v. 
Kosterlitz, 290 P. 80, 107 Cal.App. 
175. 

Colo.—^Dixon v. Norberg, 157 P.2d 
131, 113 Colo. 362—Meek v. City 
of Loveland, 276 P. 30, 85 Colo. 
346. 

Conn.—Giambozi v. Peters, 16 A,2d 
833, 127 Conn. 380—^Naveckas v. 

Jack, 152 A. 580, 112 Conn. 407. 
D.C.—Gunning v. Cooley, 30 F.2d 
467, 58 APP.D.C. 304, affirmed 50 
act. 231, 281 U.S. 90. 74 L.Ed. 720. 
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<ierance is sufficient to authorize submission of the 
case to the jury,®^ although the evidence should 
not be so thin that it would be dangerous for the 
jury to consider it.®^ Failure of proof as to an 


essential element of the cause of action requires 
a peremptory instruction or directed verdict for 
defendant,or such failure of proof as to an es- 


Idaho.—^Reinhold v. Spencer, 26 P.2d 

796, 53 Idaho 688. 

Ky,—^Powell v. Galloway, 16 S.W.2d 
489, 229 Ky. 37. 

Md.—McClees v. 'Cohen, 148 A. 124. 
158 Md. 60. 

Mass.—Coddaire v. Sibley, 169 N.E. 

797, 270 Mass. 41. 

Mich.—Harvey v. Silber, 2 N.W'.2d 
483, 800 Mich. 510—^Franklyn v. 
Peabody, 228 N.W. 681, 249 Mich. 
363. 

Minn.—^Ellering v. Gross, 248 N.W. 
330, 189 Minn. 68. 

Mo.—^Richeson v. Roebber, 159 S.W. 
2d 658, 349 Mo. 132, 141 A.L.R. 1— 
McDonough v. Freund, 19 S.W. 2d 
285, 323 Mo. 346—Telaneus v. 

Simpson, 12 S.W.2d 920, 321 Mo. 
724—Baird v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 

Mont.—Simons v. Northern Pac. Ry. 

Co., 22 P.2d 609, 94 Mont. 355. 

N.J.—^Toung V. Stevens, 39 A. 2d 115, 
132 N.J.Daw 124—^Jedel v. Tapper, 

, 181 A. 400, 13 N.J.Misc. 809. 
N.T.—Colvin v. Smith, 91 N.T.S.2d 
713, 275 App.Div. 1018—Quain v. 
Settel. 28 N.Y.S.2d 48, 262 App. 
Div. 732—Place v. Sutland, 13 N.T. 
S.2d 59,5, 257 App.Div. 1057—Zett- 
ler V. Reich, 11 N.Y.S.2d 85, 256 
App.Div. 631, affirmed 23 N.E.2d 
548. 281 N.Y. 729—Spitzer v. 

Schmitt. 292 N.Y.S. 64. 249 App. 
Div. 783—^Fisher v. Greenberg, 282 
N.Y.S. 849. 246 App.Div. 609—Si¬ 
mon V. Freidrich, 296 N.Y.S. 367, 
163 Misc. 112. 

N.C.—^Liove V. Zimmerman, 38 S.E. 
2d 220, 226 N.C. 389—Buckner v. 
Wheeldon, S3 S.E.2d 480, 225 N.C.-. 
62—Groce v. Myers, 29 S.E.2d 553, 
224 N.C. 165—^Davis v. Wilmer- 
ding, 24 S.E.2d 337, 222 N.C. 639— 
Butler V- Lupton, 6 S.B.2d 523, 216 
N.C. 653—Payne v. Stanton, 188 
S.E. 629, 211 N.C. 43. 

N.D.—Schoening v. Smith, 231 N.W. 
278, 59 N.D. 592—Voter v. New- 
salt. 225 N.W. 74, 68 N.D. 154. 

Ohio.—^W^llett V. Rowekamp, 16 N.E. 
2d 457, 134 Ohio St, 285—Ault v. 
Hall, 164 N.E. 518, 119 Ohio St. 
422, 60 A.L.R. 128. 

Okl.—Moses V. Miller, 216 P.2d 979. 
Or.—Carter v. Howard, 86 P.2d 451, 
160 Or. 507—^Wood v. Miller, 76 
P.2d 963, 158 Or. 444. 

Pa.—Sirochman v. Watson, Com.Pl., 
88 Pittsb.Leg.J. 545. 

S.C.—Smith V. Baker, 172 S.E. 767, 
172 S.C. 75. 

Tenn.—^Johnson v. Ely, 205 S.W.2d 
759, 30 Tenn.App. 294. 

Tex.—Edwards v. West Texas Hos¬ 
pital, Civ.App., 89 S.W.2d SOI, er¬ 
ror dismissed—^Ford v. Couch, Civ. 


App., 16 S.W.2d 869, error dis¬ 
missed. 

Utah.—^Anderson v. Nixon, 139 P.2d 
216, 104 Utah 262—Peterson v. 

Richards, 272 P. 229, 73 Utah 59- 
Vt.—Pepin V. Averill, 32 A.2d 665, 
113 Vt. 212—Williams v. Marini, 
162 A. 796, 105 Vt. 11. 

Wash.—^Atkins v. Clein, 100 P.2d 1, 
3 Wash.2d 168, opinion adhered to 
104 P.2d 489, 3 Wash.2d 168—Mar¬ 
lowe V. Patrick. 44 P.2d 776, 181 
Wash. 647—Joly v. Mellor, 299 P. 
660, 163 Wash. 48—^Rae v. Nelson, 
277 P. 75, 152 Wash. 10. 

Evidence held insufficient to take 
case to jury 

U.S.—Slack V. Crawford, C.C.A.Ga., 
131 F.2d 101. 

Ark.—^Walls v. Boyett, 226 S.W.2d 
552. 

Cal.—^Adams v. Boyce, 99 P.2d 1044, 
37 Cal.App.2d 541, certiorari de¬ 
nied 61 S.Ct. 137, 311 U.S. 694, 85 
L.Ed. 449—^Peppercorn v. Murphy, 
299 P. 762, 114 Cal.App. 101— 

Nicholas v. Jacobson, 298 P. 505, 
113 Cal.App. 382. 

Colo.—^Hanley v. Spencer, 115 P.2d 
399, 108 Colo. 184—Gleason v. Mc- 
Keehan, 66 P.2d 808, 100 Colo. 194. 
Ind.—Robinson v. Ferguson, 22 N.E. 

2d 901. 107 Ind.App. 107. 

Iowa.—Jackovach v. Yocom, 237 N. 
W. 444, 212 Iowa 914, 76 A.L.R. 
551. 

Ky.—^Elam’s Adm'r v. Botkin, 13 S. 

W.2d 507, 227 Ky. 517. 

Mass.—-Kiley v. Dervin, 50 N.E.2d 
393, 314 Mass. 478—Vartanian v. 
Berman, 40 N.E.2d 867, 311 Mass. 
249—Semerjian v. Stetson, 187 N. 
E. 829, 284 Mass. 510. 

Mich.—^Zanzon v. Whittaker, 17 N. 
W.2d 206, 310 Mich. 340—Wabeke 
V. Bull, 286 N.W. 825, 289 Mich. 
551—Fortner v, Koch, 261 N.W. 
762, 272 Mich. 273. 

Minn.—Quickstad v. Tavenner, 264 
N.W. 436, 196 Minn. 125. 

N.Y.—Kinsley v. Carravetta, 279 N. 
Y.S. 29, 244 App.Div, 213, affirmed 
7 N.K2d 691, 273 N.Y. 559. 

N.C.—Boger v. Ader, 23 S.E.2d 852, 
222 N.C. 758—^Lippard v. Johnson, 
1 S.E.2d 889, 215 N.C. 384— 

Mitchem v. James, 197 S.E. 127, 
213 N.C. 673—^Davis v. Pittman, 
194 S.E. 97, 212 N.C. €80—Fergu¬ 
son v. Glenn, 159 S.E. 5, 201 N.C. 
128. 

N.D.—Scheid v. Cavanagh, 260 N.W. 
619, 66 N.D. 596. 

Okl.—^Hembree v. Von Keller, 119 P. 
2d 74, 189 Okl. 439—Goodlett v. 
Williamston, 65 P.2d 472, 179 Okl. 
238—^Muckleroy v. McHenry, 16 P. 
2d 123, 160 Okl. 139. 

Pa.—^Fye v. Sharp, 181 A. 510, 319 
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Pa. 545—Moscicki v. Shor, 163 A. 
341, 107 Pa.Super. 192—Beideman 
V. Rapoport, Com.Pl., 61 Montg.Co. 
19. 

Tenn.—Quinley v. Cocke, 192 S.W.2d 
992, 183 Tenn. 428—'Calhoun v. 

Fraser, 126 S.W.2d 381, 23 Tenn. 
App. 54—^Meadows v. Patterson, 
109 S-W.2d 417, 21 Tenn.App. 283. 
Tex.—^Kootsey v. Lewis, Civ.App., 
126 S.W. 2d 512—Barker v. Heaney, 
Civ.App., 82 S.W.2d 417, error dis¬ 
missed. 

Utah.—Edwards v. Clark, 83 P.2d 
1021, 96 Utah 121, rehearing de¬ 
nied 85 P.2d 768, 96 Utah 140— 
Passey v. Budge, 38 P.2d 712, 85 
Utah 37. 

Wash.—Hill v. Parker, 122 P.2d 476, 
12 Wash.2d 517—^Peddicord v. 
Lieser, 105 P.2d 5, 5 Wash.2d 190 
—Gross V. Partlow, 68 P.2d 1034, 
190 Wash. 489—Hall v. Partlow, 
11 P.2d 819, 168 Wash. 289—Thom¬ 
son V. Virginia Mason Hospital, 
277 P. 691, 152 Wash. 297. 

Wyo.—Smith v. Beard, 110 P.2d 260, 
56 Wyo. 375. 

64. D.C.—Christie v. Callahan, 124 
F.2d 825, 75 U-S.App.D.C. 133. 

65. D.C.—Christie v. Callahan, su¬ 
pra. 

Where evidence is as consistent 
with absence as with existence of 
negligence of the physician or sur¬ 
geon, the case should not be left to 
the Jury.—^Rosson v. Hylton, 22 P.2d 
195, 45 Wyo. 540. 

Conjectural or speculative evidence 
(1> Evidence, to be submitted to 
jury, must be more than conjectural 
or speculative, and must be such 
that jury might reasonably and 
properly conclude that there was 
negligence.—^Davis v. Pittman, 194 
S.E. 97, 212 N.C. 680. 

(2) If testimony as to cause of 
injury complained of is merely con¬ 
jectural, case should not go to jury. 
—Walkenhorst v. Kesler, 67 P.2d 
654, 92 Utah 312—Baxter v. Snow, 2 
P.2d 257, 78 Utah 217. 

(3) In action against physicians 
who had attended patient for acci¬ 
dental injuries, evidence leaving to 
speculation whether callus growth 
on patient’s vertebra was the result 
of the accident or of an existing 
spondylitis was insufficient to take 
to jury issue whether attending phy¬ 
sicians’ failure to take X-ray pic¬ 
tures of patient’s back was negli¬ 
gence.—^Floyd V. Walls, 168 S.W.2d 
602, 26 Tenn.App. 151. 

36- U.S.—Gunning v. Cooley, App. 
D.C.. 50 S.Ct. 231, 281 U.S. 90, 74 
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sential element requires a nonsuit,but liberality in 
granting a motion for a nonsuit is not extended.^^ 
If the evidence presents no conflict on the question 
and is such as to furnish the basis for but a single 


inference, it is for the court to determine whether 
proper skill or care was exercised in the treatment 
of a patient.^^ This is also true with respect to 
questions of proximate cause, '^0 abandonment of the 


L,.Bd. 720—Peltola v. Whitingr, C. 

C.A.]Sr.Y., 132 F.2d 857. 

D.O.—Bonner v. Conklin, 62 IF.2d 875, 
61 App.D.C. 336. 

Fla.—Grubbs v. McShane, 198 So. 
208, 144 Fla. 585. 

Ill.—Piper V. Epstein, 62 N.E.2d 139, 
326 Ill.App. 400. 

Ind.—Smith v. Feerer, 70 N.E.2d 770, 
117 Ind.App. 304. 

Ky.—Steinmetz v. Humphrey, 160 S. 
W.2d 6, 289 Ky. 709—Meador v. 
Arnold, 94 S.W.2d 626, 264 Ky. 
378—Donoho v. Rawleigh, 18 S.W. 
2d 311, 230 Ky. 11, 69 A.L.R. 1135. 
N.H.—^April V. Peront, 188 A. 457, 88 
N.H. 309. 

Ohio.—^Kuhn v. Banker, 13 N.E.2d 
242, 133 Ohio St. 304, 115 A.L,.R. 
292. 

Tenn.—^Merryman v. Bunch, 145 S. 
W.2d 559, 24 Tenn.App. 408— 

Young V. Dozier, 4 Tenn.App. 148. 
Tex,—Devereaux v. Smith, Civ.App., 
213 S.W.2d 170, refused no reversi¬ 
ble error—Kaster v. Woodson, Civ. 
App., 123 S.W.2d 981, error refused 
—Floyd V. Michie, Civ.App., 11 S. 
W.2d 657. 

Utah.—^Baxter v. Snow, 2 P.2d 257, 
78 Utah 217. 

Wyo.—Smith v. Beard, 110 P.2d 260, 
66 Wyo. 375—Rosson v. Hylton,' 
22 P,2d 195, 45 Wyo. 540. 

Proof req,iiired of plaintiff 
With respect to defendant’s mo¬ 
tion for directed verdict, where 
plaintiff in case in chief offered 
proof that in the performance of 
dental operation defendant had not 
used depressors of any type, it was 
not necessary, after defendant had 
offered proof to the contrary, that 
plaintiff deny defendant’s version of 
the facts or again repeat his own.— 
Harris v. Exon, 170 P.2d 827, 161 
Kan. 582, opinion adhered to 176 P. 
2d 260, 162 Kan. 270. 

67- Cal.—Lawless v. Calaway, 147 
P.2d 604, 24 CaL2d 81—Adams v. 
Boyce, 99 P.2d 1044, 37 Cal.App.2d 
541, certiorari denied 61 S.Ct. 137, 
,311 U.S. 694, 85. L.Ed. 449—Valdez 
V. Percy, 96 P.2d 142, 35 Cal.App. 
2d 485—^Rasmussen v. Shickle, 41 
P.2d 184, 4 Cal.App.2d 426— 

Nicholas* v. Jacobshn, 298 P. 505, 
113 Cal.App. 382. 

Ga.—^Pilgrim v. Landham, 11 iS.E.2d 
420, 63 Ga.App. 451. 

Idaho.—Evans v. Bannock County, 
83 P.2d 427, 59 Idaho 442. 

N.X—Muller v. Pois, 52 A.2d 810, 135 
N.J.Law 694—^Hull v. Plume, 37 
A.2d 63, 131 N.J.Law 5X1. 

N.C.—Crooks v. Jonas, 169 S.E. 218, 
204 N.C. 797—Smith v. Wharton, 
154 S.E. 12, 199 N.C. 246. 


Pa.—^Fischer v. Blumer, Com.Pl., 90 
Pittsb.Leg.J. 572. 

Utah.—Baxter v. Snow, 2 P.2d 257, 
78 Utah 217. 

Wash.—Hoover v. Goss, 97 P.2d 689, 

2 Wash.2d 237. 

68. Cal.—Ross v. Hieronymus, 37 
P.2d 837, 2 'Cal.App.2d 258. 

69. U.S.—McHugh v. Audet, D.C. 
Pa., 72 F.Supp. 394. 

Ala.—Ingram v. Harris, 13 So.2d 48, 
244 Ala. 246. 

Ark.—Gray v. McDermott, 64 S.W. 
2d 94, 188 Ark. 1. 

Cal.—^Engelking v. Carlson, 88 P.2d 
695, 13 Cal.2d 216—Callahan v. 
Hahnemann Hospital, 35 P.2d 536, 
1 Cal.2d 447—Preston v. Hubbell, 
196 P.2d 113, 87 Cal.App.2d 53— 
Church v. Bloch, 182 P.2d 241, 80 
Cal.App.2d 542—Bickford v. Law- 
son, 81 P.2d 216, 27 Cal.App.2d 416 
—Johnson v. Clarke, 276 P. 1052, 98 
Cal.App. 358. 

Colo.—Coakley v. Hayes, 215 P.2d 
901. 

Conn.—^Person v. Lilliendahl, 172 A. 
94, 118 Conn. 693—Capolupo v. 

Wills, 163 A. 454, 116 Conn. 13. , 

D.C.—Rodgers v. Lawson; 170 P.2d 
157, 83 U.S.APP.D.C. 281—Carr v. 
Shifllette, 82 F.2d 874, 65 App.D.C. 
268. 

Ga,—^Wimpy v. Rogers, 197 S.E. 656, 
58 Ga.App. 67. 

Idaho.—^Willis v. Western Hospital 
Ass’n, 182 P.2d 950, 67 Idaho 435. 
Ill.—Holden v. -Stein, 38 N.E.2d 378, 
312 IlhApp. 260. 

Ind.—Robinson v. Ferguson, 22 N.E. 

2d 901, 107 Ind.App. 107. 

Iowa.—^Hair v. Sorensen, 247 N.W. 
651, 215 Iowa 1229—Jackovach v. 
Yocom, 237 N.W. 444, 212 Iowa 
914; 76 A.L.R. 551. 

Kan.—^Pierce v. Edgerton, 98 P.2d 
129, 151 Kan. 107. 

Ky.—Merker v. Wood, 210 S.W. 2d 
946, 307 Ky. 331—Meador v. Ar¬ 
nold, 94 S.W.2d 626, 264 Ky. 378— 
Hazard Hospital Co. v. Combs’ 
Adm'r, 92 S.W.2d 35, 263 Ky. 252 
— Stacy V. Williams, 69 S-W.2d 
697, 253 Ky. 353—^Rawleigh v. 

Donoho, 38 S.W.2d 227, 238 Ky. 
480—^Prewitt v. Higgins, 22 S.W.- 
2d 115, 231 Ky. 678. 

Me.—^Blaisdell v. Pratt, 149 A. 156, 
129 Me. 476. 

Md.—State, for Use of Kalives, v. 
Baltimore Eye, Ear and Throat 
Hospital, 10 A.2d 612, 177 Md. 

517. 

Mass.—Kiley v. Dervin, 50 N.E.2d 
393, 314 Mass. 478—^Vartanian v. 
Berman, 40 N,E.2d 867, 311 Mass. 
249—^Borysewicz v. Dineen, 19 N. 

E.2d 540, 302 Mass. 461—^Klucken 
V. Devi, 200 N.E. 566, 293 Mass. 
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545—Carlen v. Gaw, 198 N.E. 606, 
292 Mass. 398—Bouffard v. Canby, 
198 N.E. 253, 292 Mass. 305—Sem- 
erjian v. Stetson, 187 N.E. 829, 
284 Mass. 510—Goode v. Lothrop, 
165 N.E. 688, 266 Mass. 518. 

Mich.—Facer v. Lewis, 40 N.W. 2d 
457, 326 Mich. 702—Mapes v. Berk- 
owitz, 8 N.W.2d 65, 304 Mich. 278 
—^Rubenstein v. Purcell, 267 N.W. 
646, 276 Mich. 433—Jackowicz v. 
Knobloch, 265 N.W. 799, 275 Mich. 
125. 

Minn.—Simon v. Larson, 298 N.W. 
33, 210 Minn. 317—Yates v. Gam¬ 
ble, 268 N.W. 670, 198 Minn. 7— 
Gamradt v. Du Bois, 223 N.W. 296, 
176 Minn. 312. 

Mo.—^Louzader v. James, App., 107 S. 
W.2d 976—Mitchell v. Poole, 68 S. 
W.2d 833, 229 Mo.App. 1. 

Neb.—Grandy v. Merchant, 256 N.W. 
636, 127 Neb. 696—McGuire v. Rix, 
235 N.W. 120, 118 Neb. 434. 

N.J.—^West V. Underwood, 40 A.2d 
610, 132 N.J.Law 325—^Burdge v. 
Errickson. 40 A.2d 573, 132 N.J. 
Law 377—Woody v. Keller, 148 A. 
624, 106 N.J.Law 176. 

N.C.—^McLeod v. Hicks, 164 S.E. 617, 
203 N.C. 130—Smith v. McClung. 
161 S.E. 91. 201 N.C. 648. 

Or.—Nation v. Gueffroy, 142 P.2d 
688, 172 Or. 673, rehearing denied 
144 ’P.2d 296, 172 Or. 673- 
Pa.—^Duckworth v. Bennett, 181 A. 
558, 320 Pa. 47—Saltzer v. Reck- 
ord, 179 A. 449, 319 Pa. 208—Benz 
V. Levin, Com. PI., 64 Montg.Co. 
216. 

Tenn.—Quinley v. Cocke, 192 S.W.2d 
992, 183 Tenn. 428—^Floyd v. 

Walls, 168 S.W.2d 602, 26 Tenn. 
App. 151—Meadows v. Patterson, 
109 S.W.2d 417, 21 Tenn.App. 283. 
Tex.—Giesenschlag v. Valenta, Civ. 
App., 225 S.W.2d 914, error re^ 
fused no reversible error—Bowles 
V. Bourdon, Civ.App., 213 S.W. 2d 
713, affirmed, -Sup., 219 S.W.2d 779 
—^Davis V. Grissom, Civ.App., 103 
S.W.2d 466, error dismissed—^Bar¬ 
ker V. Heaney, Civ.App., 82 S.W. 
2d 417, error dismissed. 

Utah.—^Anderson v. Nixon, 139 P.2di 
216, 104 Utah 262—Passey v. 

Budge. 38 P.2d 712, 85 Utah 37. 
Va.—^Alexander v. Hill, 6' S.E.2d 661,, 
174 Va., 248—^Henley v. Mason, 153 
S.E. 653, 154 Va. 381. 

Wash-—Hill v. Parker, 122 P.,2d 476, 
12 Wash.2d 517—Crouch v. Wyck- 
off, 107 P.2d 339, 6 Wash.2d 273. ■ 
Wyo.—Smith v. Beard, 110 P.2d 260, 
56 Wyo. 375. 

48 C.J. p 1152 note 58. 

70. U.S.—Boo V. Dixon, D.C.Mo., 43 

F.Supp. 214, 
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patient by the physician,'^! responsibility of de¬ 
fendant for the acts or omissions of others,*^2 ex¬ 
emplary damages,'^3 malice or oppression,*^^ willful 
or wanton acts,*^5 contributory negligence,*^® and 
allowance of defendant’s counterclaim for the val¬ 
ue of treatment and services renderedJ'^ 

Where physicians and surgeons of equal skill and 
learning, being in no way impeached or discredited, 
disagree in their opinions as to what the proper 
treatment should be, the jury will not be allowed 
to accept one theory to the exclusion of another, 
and consequently there is nothing on which a ver¬ 
dict by a jury can be based^^ If there is reason 
for the difference of opinion of experts, neither 
opinion as to the proper method of treating injuries 
can be proved erroneous by offering as proof the 
other opinion,and it is not incumbent on the 
judge or jury to determine whether or not there is 
a good and sufficient reason for the existence of 
such a difference, the reason being assumed to be 
valid when the evidence shows that no one opinion 
is generall}^ accepted to be the right one.SO If the 
treatment is in accordance with a recognized system 


of surgery, it is not for the court or jury to un¬ 
dertake to determine whether that system is the 
best or to decide questions of surgical science on 
which surgeons differ among themselves.Si It has 
been asserted that what constitutes ordinary skill, 
care, and diligence on the part of a physician and 
surgeon is a question of law, in* this view at least, 
that it must be stated by the court as defined by the 
books,^^ but that, when considered in connection 
with the facts which it is necessary for the jury to 
understand in order to be able to apply it to a 
particular case, it becomes a mixed question of law 
and fact.S3 

§ 64 . - Instructions 

In an action for damages founded on malpractice it 
is the duty of the trial court to instruct the jury correctly 
with respect to the law governing the case, explaining the 
precise questions at issue and directing attention to the 
material evidence on both sides. 

In an action for damages founded on malpractice 
it is the duty of the trial court to instruct the jury 
with respect to the law governing the case, explain¬ 
ing the precise questions at issue,and directing 


Ala.—McKinnon v. Polk, 121 So. 539, 
219 Ala. 167. 

D.C.—Kasner v. Sternal, 165 F.2d 
624, 83 U.S.App.D.C. 50. 

Iowa.—Thompson v. Anderson, 252 
N.W. 117, 217 Iowa 1186. 

Ky.—Williams v. Tarter, 151 S.'W‘.2d 
783, 286 Ky. 717. 

Mass.—Kiley v. Dervin, 50 N'.E.2d 
393, 314 Mass. 478. 

Minn.—^Yates v. Gamble, 268 N.W. 
670, 198 Minn. 7. 

Mont.—^Donathan v. McConnell, 193 
P.2d 819. 

Ohio.—^Kuhn v. Banker, 13 3Sr.E.2d 
242, 133 Ohio St. 304, 115 A.L.R. 
292. 

Or.—Giusti v. C. H. Weston Co., 108 
P.2d 1010, 165 Or. 525. 

S.D.—Lohr ' V. Watson, 2 N.W.2d 6, 

68 S.D. 298. 

Tenn.—Stewart v. Crook Sanatorium, 

69 S.W,2d 259, 17 Tenn.App. 589. 
Tex.—Giesenschlag y. Valenta, Civ. 

App., 225 S.W.2d 914, error re¬ 
fused no reversible error—^Davis v, 
Grissom, Civ.App., 103 S.W.2d 466, 
error dismissed—^Barker v. Heaney, 
Civ.App., 82 S.W.2d 417, error dis¬ 
missed. 

Utah.—Jackson v. Colston, 209 P.2d 
566—^Anderson v. Nixon, 139 P.2d 
216, 104 Utah 262. 

48 O.J. p 1153 note 59. 

71. D.C.—^Rodgrers v. Lawson, 170 
P.2d 157, 83 U.S.APP.D.C. 281. 

72. Iowa.—^Nelson v. Sandell, 209 N. 
W. 440, 202 Iowa 109, 46 A.L.R. 
1447. 

N.J .—Yoims v. Crescente, 39 A.2d 
449, 132 N.XLaw 223. 


[ N.T.—^Kinsley v. Carravetta, 279 N. 
I Y.S. 29, 244 App.Div, 213, affirmed 
7 N.E.2d 691. 273 N.Y. 559. 

73. Or.—Cholia v. Kelty, 63 P.2d 
895, 155 Or. 287. 

74. Cal.—Preston v. Hubbell, 196 P. 
2d 113, 87 Cal.App.2d 53. 

75. Ind.—Parwick v. Walker Hos¬ 
pital of Evansville, 199 N.E. 883, 
101 Ind.App. 489. 

76. Colo.—Hanley v. Spencer, 115 
P.2d 399, 108 Colo. 184. 

Idaho.—Sprouse v. Magee, 269 P. 993, 
46 Idaho 622. 

N.D.—^Halverson v. Zimmerman, 232 
N.W. 754, 60 N.D. 113. 

Vt.—^Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

77. Iowa.—Forrest v. Abbott, 259 N. 
W. 238, 219 Iowa 664. 

78. Wash.—^Fritz v. Horsfall, 163 

P.2d 148. 24 Wash.2d 14—^Peddicord 
V. Lieser, 105 P.2d 5, 5 Wash.2d 
190—Gross V. Partlow, 68 P,2d 
1034, 190 Wash. 489—Brant v. 

Sweet Clinic, 8 P,2d 972, 167 Wash. 
166—^Howatt V. Cartwright, 222 
P, 496, 128 Wash. 343. 

Bnle with respect to negligent treat- 
ment distinguished 
(1) *‘There is an obvious distinc¬ 
tion between a claim of negligence 
in the choice of methods of treat¬ 
ment and a charge of negligence in 
the actual performance of the work 
or treatment after such choice is 
made. As to the first, the charge 
is refuted as a matter of law by 
showing that a respectable minor¬ 
ity of expert physicians approved of 
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the method selected thus taking the 
case from the jury. As to the sec¬ 
ond, a charge of negligent perform¬ 
ance, where there is any evidence 
tending to show such negligence, 
the case is for the jury, as in other 
cases of negligence, whenever upon 
the evidence the minds of reason¬ 
able men might difi!er."—Marlowe v. 
Patrick, 44 P.2d 776, 778, 181 Wash. 
647—Swanson v. Hood, 170 P. 135, 
173, 99 Wash. 506. 

(2) Where recovery is sought 
against physician for performance of 
operation in negligent manner rather 
than for making incorrect diagnosis 
or in adopting wrong standard of 
treatment, any pertinent evidence 
having fair tendency to sustain 
charge of negligence is sufficient to 
take case to jury.—^Farrah v. Patton, 
59 P.2d 76, 99 Colo. 41—Daly v. Lin- 
inger, 288 P. 633, 87 Colo. 401. 

79. Utah.—Coon v. Shields, 39 P.2d 
348, 88 Utah 76. 

80. Utah.—Coon v. Shields, supra. 

81. Or.—Williams v. Poppleton, 3 
Or. 139. 

Pa.—^Remley v. Plummer, 79 Pa.Su- 
per. 117. 

82. Kan.—Tefft v. Wilcox, 6 Kan. 
46. 

83. Kan.—Tefft v. Wilcox, supra. 
Minn.—Chamberlain v. Porter, 9 

Minn. 260. 

84- Cal,—^Ales v. Ryan, 64 P.2d 409, 
8 Cal. 2d 82—^McNamara v. Em¬ 
mons, 97 P.2d 503, 36 Cal.App.2d 
199. 
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attention to the material evidence on both sides.^^ 
Where such facts are in issue, the jury should be 
correctly instructed as to the necessity of the exist 
ence at the time and place in question of the rela¬ 
tion of physician or surgeon and patient the 
effect of the abandonment of the patient 
degree of skill or care to be exercised in the treat¬ 
ment of the patient the duty of the physician 


§ 64 

or surgeon with respect to obtaining the consent 
of the patient before performing an operation's 
or with respect to giving notice of the condition of 
the patient to the patient .the right of a physi¬ 
cian or surgeon to substitute another to treat a 
patient without the latter’s consent the necessity 
that the breach of duty relied on be a proximate 
cause of the injuries complained of the responsi- 


Colo.—Daly v. Lining-er, 288 P, 633, 
87 Colo. 401. 

48 C.J. p 1153 note 67, 

85. Pa.—Richards v. Willard, 35 A. 
114, 176 Pa. 181—Reber v. Herring, 
8 A. 830, 115 Pa. 599. 

Instruction held not objectionable! 

on ground that it did not submit to 
Jury specific negligence shown by 
evidence.—^Wright v. Stickler, Mo. 
App., 96 S.W.2d 932. 

86. Instructions held proper or er- 
roneously refused 

Cal.—McNamara v. Emmons, 97 P.2d j 
503, 36 Cal.App.2d 199. | 

48 C.J. p 1153 note 68 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Minn.—Schmit v. Esser, 236 N.W. 
622, 183 Minn. 354, 74 A.L.R. 1312. 

87. Instructions held proper or er¬ 
roneously refused 

Mich.—Fortner v. Koch, 261 N.W. 
762, 272 Mich. 273. 

Va.--Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555. 

88- Instructions held proper or er¬ 
roneously refused 

Aia.—Jackson v. Burton, 147 So. 414, 
226 Ala. 483—^Hester v. Ford, 130 
■So. 203, 221 Ala. 592--Barfield v. 
South Highland Infirmary, 68 So. 
30, 191 Ala. 553, Ann.Cas.l916C 

1097, 

Ariz.—Phillips v. Stillwell. 99 P.2d 
104, 55 Ariz. 147. 

Cal.—^Ales v. Ryan, 64 P.2d 409, 8 
Cal.2d 82—Estrada v. Orwitz, 170 
P.2d 43, 75 Gal.App.2d 54—Keister 
V. O’Neil, 138 P.2d 723, 69 Cal.App. 
2d 428—Sansom v. Ross-Loos Med¬ 
ical Group, 134 P.2d 927, *57 Cal. 
APP*2d 549—Sales v. Bacigalupi, 
117 P.2d 399, 47 Cal.App.2d 82— 
Newman v. Campbell, 73 P.2d 1265, 
23 Cal.App.2d 639—McCullough v. 

, X»anger, 73 P.2d 649, 23 Cal.App.2d 
£10—^Armstrong v. Wallace, 47 F. 
2d 740, 8 Cal.App.2d 429—Sim v. 
Weeks, 45 P.2d 350, 7 Cal.App.2d 
28—Neudeck v. Vestal. 3 P.2d 695. 
117 Cal.App. 266. 

Colo.—^Dixon v. Norberg, 157 P.2d 
131. 113 Colo. 352. 

Conn.—Green v. Stone, 185 A 72, 121 
Conn. 324. 

P.C.—^Winstead v. Hildenbrand, 159 
}5^.2d 26, 81 tJ.S.App.D.C. 368. 

Oa.—Mims v. Ragland, 2 S.E.2d 174, 
59 Ga.App. 703—^Brisendine v. 
Hunt, 158 S.E. 469. 43 Ga.App. 115 


—Richards v. Harpe, 155 S.E. 85, 
42 Ga.App. 123—Hughes v. Weaver, 
148 S.E. 12, 39 Ga.App. 597. 

Idaho.—^Davis v. Potter, 2 P.2d 318, 
51 Idaho 81. 

Mass,—Shannon v. Ramsey, 193 N.E. 
235, 288 Mass. 543. 

Mich.—^Winchester v. Chabut, 32 N. 
W.2d 358, 321 Mich. 114—Sampson 

V. Veenboer, 234 N.W. 170, 252 
Mich. 660. 

Minn.—Gamradt v. Du Bois, 230 N. 

W. 774, 180 Minn. 273. 

Mo.—^Waters v. Crites, 166 S.W.2d 
496, 350 Mo. 553—Rothschild v, 

Barck, 26 S.W.2d 760, 324 Mo. 1121 
—Telaneus v. Simpson, 12 S.W.2d 
920, 321 Mo. 724—Null v. Stewart, 
78 S.W.2d 75—Mitchell v. Poole. 
68 S.W.2d 833. 229 Mo.App. 1— 
Heier v. Funsch, App., 61 S.W.2d 
253. 

Mont.—Simons v. Jennings, 46 P.2d 
704, 100 Mont. 56. 

Ohio.—^Abercrombie v. Roof, 28 N.E. 

2d 772, 64 Ohio App. 365. 

Okl.—Cooper v. McMurry, 149 P.2d 
330, 194 Okl. 241. 

Or.—King v. Ditto, 19 P.2d 1100, 142 
Or. 207. 

Tenn.—^Haskins v. Howard, 16 S.W. 
2d 20, 169 Tenn. 86—Beech v. 

Hunter, 14 Tenn.App, 188. 

Tex.—^Humphreys v. Roberson, 83 S. 

W.2d 311, 125 Tex. 558. 

Utah.—^Peterson v. Richards, 272 P. 

229, 73 Utah 59. 

Vt.—^Domina v. Pratt, 13 A.2d 198, 
111 Vt. 166, followed in 13 A.2d 
204, 111 Vt. 178. 

Va,—^Vann v. Harden, 47 S.E.2d 314, 
187 Va, 555—Reed v. Church, 8 S. 
E.2d 285, 175 Va. 384. 

Wash.—Sinclair v. Haven, 89 P.2d 
820, 198 Wash. 651. 

48 C.J. p 1153 note 69 [a], [cj, [dj. 
Instructions held erroneous or prop¬ 
erly refused 

Ala.—Snow v. Allen, 151 So. 468, 
227 Ala. 615—Torrance v. Wells, 
122 So. 322, 219 Ala. 384. 

Cal.—Sinz v. Owens, 205 F.2d 3, 33 
CaL2d 749, 8 AL.R.2d 757—Ales v, 
Ryan, 64 P.2d 409, 8 Cal.2d 82. 
Colo.—Daly v. Lininger, 288 P. 633, 
87 Colo. 401. 

D.C.—Central Dispensary and Emer¬ 
gency Hospital V. Harbaugh, 174 F. 
2d 507, 84 U.S.APP.D.C. 371. 

Ga.—^Kuttner v. Swanson, 2 S.E.2d 

230, 59 Ga.App. 818. 

Ill.—Olander v. Johnson, 258 HI.App. 

89. 


Minn.—Gamradt v. Du Bois, 230 N.W. 
774, 180 Minn. 273. 

Mo.—Telaneus v. Simpson, 12 S.W. 
2d 920, 321 Mo. 724—Hilton v. 

Mudd, App.. 174 S.W.2d 31. 

Neb.—In re Johnson’s Estate, 16 N. 

W.2d 504, 145 Neb. 333. 

Ohio.—Ribarin v. Kessler, 70 N.E.2d 
107, 78 Ohio Anp. 289—Dietsch v. 
Mayberry, 47 N.E.2d 404, 70 Ohio 
App. 527—Abercrombie v. Roof, 28 
N.R2d 772, 64 Ohio App. 865— 
Mutschman v. Petry, 189 N.E. 658, 
46 Ohio App. 525. 

Okl.—Stagner v. Piles, 78 P.2d 418, 
182 Okl. 476—Rhodes v. Lamar, 
292 P. 335, 145 Okl. 223. 

Or.—King v. Ditto, 19 P.2d 1100, 
142 Or. 207. 

Wash.—Kelly v. Carroll, 219 F.2d 79 
—^Atkins V. Clean, 100 P.2d 1, 3 
Wash.2d 168, opinion adhered to 
104 P.2d 489, 3 Wash.2d 168. 

48 C.J. p 1153 note 69 [bj. 

89. Ky.—^Van Meter v. Crews, 148 
S.W. 40, 149 Ky. 335. 

lustructious held proper or errone¬ 
ously refused 

Cal.—Keister v. O’Neil, 138 P.2d 723, 
59 Cal.App.2d 428. 

Iowa.—Jackovach v. Tocom, 237 N. 
W. 444, 212 Iowa 914. 76 A.L.R. 
551. 

Mich.—^Franklyn v. pp‘abody, 228 N. 

W. 681, 249 Mich. 363. 

48 C.J. p 1153 note 70 La]. 
lustruotTons held erroneous or prop¬ 
erly refused 

Conn.—Br tton v. Hartshorn, 156 A. 
48, 113 Conn. 484. 

Mich.—FrankJyn v. Peabody, 228 N. 
W. 681. 249 Mich. 363. 

90. N.Y.—Schoenbaum v. Alper, 293 
N.Y.S. 817, 250 App.Div. 772. 

Contagious character of disease 
Ohio.—^Jones v. Stanko, 160 N.E. 456, 
118 Ohio St. 147. 

91. Mo.—Ghere v. Zey, 107 S.W. 418, 
128 Mo.App. 362. 

92. Ind.—Welch v. Page, 154 N.E. 
24, 85 Ind.App. SOI. 

Mich.—Wood V. Vroman, 184 N.W. 

520, 215 Mich. 449. 

48 C.J. p 1153 note 73. 

Instructions held proper or errone¬ 
ously refused 

Cal.—Moore v. Belt, 212 P.2d 509. 
Ga.—Wimpy v. Rogers, 197 S.E. 656, 

I 68 Ga.App. 67—RadclifEe v. Mad- 
1 dox. 165 'S.E. 841, 45 Ga.App. 676. 
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bility of the physician or surgeon for the acts or 
omissions of others the care required of plain¬ 
tiff, and the effect of his contributory negligence 
and the damages recoverable.95 

Various general rules applied include those with 
respect to instructing the jury on the burden of 
proof,96 presumptions,97 weight and sufficiency of 
evidence,9 9 and the inferences to be drawn from 


the evidence.99 So instructions correctly stating 
the law relating to the weight is to be given ex¬ 
pert medical testimony in determining whether 
proper treatment was administered should be giv¬ 
en and instructions that the jury are not to set 
up a standard of their own, but must be guided by 
medical testimony, have been held proper.^ Other 
general rules applied include those requiring in- 


Mich.—^Harvey v. Silber, 2 N.W.2d 
483, 300 Mich. 510, 

Va.—Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555. 

Wash.—Murgatroyd v. Dudley, 50 P. 

2d 1025, 184 Wash. 222. 

48 C.J. p 1153 note 73 [a]. 

Instmctions held erroneous or prop¬ 
erly refused 

U.S.—Brumberger v. Burke, C.C.A. 
]Sr.J., 56 F.2d 54. 

Ala.—Snow v. Allen, 151 So. 468, 227 
Ala. 615. 

K.a—Payne v. Stanton, 188 S.E. 629, 
211 N.C. 43. 

Ohio.—Beach v. Chollett. 166 N.E. 

145, 31 Ohio App. 8. 

48 C.J. p 1153 note 73 [bl. 

93- Instructions held proper or er¬ 
roneously refused 

Cal.—Rising v. Veatch, 3 P.2d 1023. 
117 Cal.App. 404. 

Mo.—Telaneus v. Simpson, 12 S.W.2d 
920, 321 Mo. 724. 

Utah.—Peterson v. Richards, 272 P. 
229. 73 Utah 59. 

Wash.—Joly v. Mellor, 299 P. 660, 
163 Wash. 48. 

Instructions held erroneous or prop¬ 
erly refused 

Ala.—Staples v. Steed, 60 So, 499, 
6 Ala.App. 594. 

Cal.—^Ales v. Ryan, 64 P.2d 409, 8 
Cal.2d 82. 

Mont.—Simons v. Jennings, 46 P.2d 
704, 100 Mont. 55. 

94. Ky.—Tanner v. Sanders, 56 S.W. 

2d 718, 247 Ky, 90. 

48 C.J. p 1153 note 75. 

Instructions held proper or errone¬ 
ously refused 

Vt.—^Williams v. Marini, 162 A. 796, 
105 Vt. 11. 

Instructions held erroneous or prop¬ 
erly refused 

U.S.—Brumberger v. Burke, C.C.A. 
N.J., 56 F.2d 54. 

Me.—Josselyn v. Dearborn, 62 A. 
2d 174. 

K.T.—Schagger v. Pfeiffer, 278 N.Y. 

S.'949, 244 App.Div. 739. 
Wash^Kelly v. Carroll, 219 P.2d 79, 

95. Instructions held not erroneous 
Cal.—^Newman v. Campbell, 73 P.2d 
1265, 23 Cal.App.2d 639—Reynolds 

V. Struble, 18 P.2d 690, 128 Cal. 
App. 716. 

Ind.—Punk v. Bonham, 183 N.E. 312, 
204 Ind. 170. 

48 C.J. p 1154 note 76 £a3. 


Instructions held erroneous or prop¬ 
erly refused 

Iowa.—Forrest v. Abbott, 259 N.W. 
238, 219 Iowa 664. 

Minn.—Hohenstein v. Dodds, 10 N.W. 

2d 236. 215 Minn. 348. 

Neb.—In re Johnson’s Estate, 16 N. 

W.2d 504. 145 Neb. 333. 

Ohio.—Beach v. Chollett, 166 N.E. 

I 145, 31 Ohio App. 8. 

Tex.—^Houston Clinic v. Busch, Civ. 
App., 64 S.W.2d 1103, error dis¬ 
missed—Pedigo & Pedigo v. Croom, 
Civ.App., 37 S.W.2d 1074, error re¬ 
fused. 

Wash.—McCormick v. Jones, 278 P. 

181, 152 Wash. 508, 65 A.L.R. 1019. 
48 C.J. p 1154 note 76 [b]. 

96. Instructions held proper or er- 
! roneously refused 

j Conn.—Britton v. Hartshorn, 156 A. 
j 48. 113 Conn. 484. 

I Ga.—Kuttner v. Swanson, 2 S.E.2d 
230, 59 Ga.App. 818. 

N.C.—Pendergraft v. Royster, 166 S. 

J E. 285, 203 N.C. 384. 

I 48 C.J. p 1154 note 77 [a]. 

Instructions held erroneous or prop¬ 
erly refused 

Cal.—Ingamells v. Goodfellow, 292 
P. 162, 109 Cal.App. 62. 

Conn.—Schmeltz v. Tracy, 177 A. 
520, 119 Conn. 492. 

Neb.—In re Johnson’s Estate, 16 N. 

W.2d 504, 145 Neb. 333. 

-48 C.J. p 1154 note 77 [b]. 

97. Instructions held proper or er¬ 
roneously refused 

Conn.—Britton v. Hartshorn, 156 A. 
48, 113 Conn. 484—Chubb v. 

Holmes, 150 A. 516, 111 Conn. 482. 
Ohio.—Ribarin v. Kessler, 70 N.E.2d 
107, 78 Ohio App. 289. 

Instructions held erroneous or prop¬ 
erly refused 

[ Conn.—Britton v. Hartshorn, 156 A. 
I 48, 113 Conn. 484—Chubb v. 

[ Holmes, 150 A. 516, 111 Conn. 482. 

Ga.—Wimpy v. Rogers, 197 S.E. 656, 

I 58 Ga.App. 67. 

98. Instructions held proper or er¬ 
roneously refused 

Cal.—Neudeck v. Vestal, 3 P.2d 595, 
117 Cal.App. 266. 

Tenn.—Beech v. Hunter, 14 Tenn. 
App. 188. 

Va.—Vann v. Harden, 47 S.E.2d 314, 
187 Va. 555. 


Instructions held erroneous or prop-*' 
erly refused 

Colo.—^Daly v. Lininger, 288 P. 633', 
87 Colo. 401. 

D.C.—Byrom v. Eastern Dispensary 
and Casualty Hospital, 136 P.2d 
278, 78 U.S.App.D.C. 42. 

Mo.—^Wright v. Stickler, App., 96 S. 
W.2d 932. 

99. Cal.—^Ales v. Ryan, 64 P.2d 409, 
8 Cal.2d 82. 

Md.—Street v. Hodgson, 115 A. 27, 
139 Md. 137. 

Or.—King v. Ditto, 19 P.2d 1100. 142 
Or. 207. 

Instruction pointing out possible 
meaning of defendant’s statements, 
whether expressions of regret or ad¬ 
missions of negligence, was not error 
where statements were susceptible 
of different meanings.—Coleman v. 
McCarthy, 165 A. 900, 63 R,I. 266. 

Instructions held proper or errone-^ 
ously refused 

N.C.—^Pendergraft v. Royster, 166 S. 

E. 285, 203 N.C. 384. 

48 C.J. p 1154 note 78 Cal. 

Instructions held erroneous or prop¬ 
erly refused 

Ga.—^Wimpy v. Rogers, 197 S.E. 656,. 
158 Ga.App. 67, 

Okl.—Cooper v. McMurry, 149 P.2d 
330, 194 Okl. 241. 

Utah.—Baxter v. Snow, 2 P.2d 257,, 
78 Utah 217. 

I 48 C.J. p 1164 note 78 [b]. 

1. W.Va.—^Vaughan v. Memorial 
Hospital, 136 S.E. 837, 103 W.Va. 
156. 

Instructions held proper or errone¬ 
ously refused 

Cal,—^McNamara v. Emmons, 97 P.2d! 
503, 36 Cal.App.2d 199. 

Zustructions held erroneous or prop¬ 
erly refused 

Cal.—^Walter v. England, 24 P.2d 930, 
133 Cal.App. 676—Pearson v. Crab¬ 
tree, 232 P. 715, 70 Cal.App. 52’. 
Colo.—^Daly v. Dininger, 288 P. 633,. 
87 Colo. 401. 

D.C.—Byrom v. Eastern Dispensary 
and Casualty Hospital, 136 F-2d,’ 
278, 78 U.S.App,D.C. 42. 

S.D.—Bennett v. Murdy, 249 N.W.. 
805, 61 -S.D. 471. 

2. Colo.—McGraw v. Kerr, 12& P.. 
870, 23 Colo.App. 163* 
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structions to be specific,^ applicable to the issues 
raised by the pleadings and the evidence,^ and in 
such form and language as not to be confusing or 
misleading,5 indefinite or uncertain,® inconsistent, 
•conflicting, or contradictory,*^ as well as those re¬ 
quiring that instructions should not ignore the evi¬ 
dence in the case® or assume the existence or non¬ 
existence of material controverted facts.^ It is 
not error to refuse a request for an instruction 
which is sufficiently covered by instructions giv¬ 
en.^® As in civil actions generally, it is not neces¬ 
sary that ordinary words, used in their usual or 
conventional sense, be defined.^^ 


§ 65. - Verdict and Findings 

In order to control a general verdict, special findings 
in an action founded on maipractice must be on a sub¬ 
stantial material issue and must be irreconcilable with 
the general verdictj and the verdict and findings will 
not be disturbed unless manifestly unsupported by the 
evidence or not warranted by the Instructions. 

In order to control a general verdict, special find¬ 
ings in an action founded on malpractice must be 
on a substantial material issue,i2 and must be so 
inconsistent with, and antagonistic to, the general 
verdict as to be irreconcilable with it.l® The verdict 
or findings will not be disturbed unless manifestly 
unsupported by the evidence^^ or not warranted 


3. Pa.—Reber v. Herring, 8 A. 830, 
115 Pa. 599. 

48 C.J. p 1154 note 79. 

4. Ariz.—Phillips v. Stillwell, 99 P. 
2d 104, 55 Ariz. 147. 

Xnstrnctious held applicable 
Ala.—Hester v. Ford, 130 So. 203, 
221 Ala. 592. 

<:al.—Keister v. O’Neil, 138 P.2d 723, 
69 Cal.App.2d 428. 

•Conn.—Oreen v. Stone, 185 A. 72, 
121 Conn. 324. 

•Ga.—^Hughes v. Weaver, 148 S.E. 12, 
39 Ga.App. 597. 

Idaho.—^Nash v. Meyer, 31 P.2d 273, 
54 Idaho 283. 

Ind.—Stamets 'v. Wilson, 164 N.E. 

300, 89 Ind.App. 403. 

Jowa.—^Kirchner v. Dorsey & Dorsey, 
284 N.W. 171, 226 Iowa 283—Jack- 
■ovach V. Yocom, 237 N.W. 444, 212 
Iowa 914, 76 A.L.R. 551. 

-Mass.—Shannon v. Ramsey, 193 N. 

E. 235, 288 Mass. 543. 

3Iinn.—^Prevey v. Watzke, 234 N.W. 

470, 182 Minn. 332. 

Miss.—^Waddle v. Sutherland, 126 So. 
201, 156 Miss. 540. 

jy[o.—^Waters v. Crites, 166 S.W.2d 
496, 350 Mo. 553—^Null v. Stewart, 
78 S.W.2d 75—Shipper v. Dr. C. M. 
Coe, Inc., App., 174 S.W.2d 887— 
Baird v. National Health Founda¬ 
tion, 144 S.W.2d 850, 235 Mo.App. 
594 —^Wright V. Stickler, App., 96 

S.W.2d 932. 

-Or.—Schamoni v. Semler, 31 P.2d 
776, 147 Or. 353. 

Utah.—^Peterson v. Richards, 272 P. 
229, 73 Utah 59. 

Ya.—Reed v. Church, 8 S.E.2d 285, 
175 Va. 284. 

YTash.—Joly v. Mellor, 299 P. 660, 
163 Wash. 48—Samuelson v. Tay¬ 
lor, 295 P. 113. 160 Wash. 369. 

48 C.J. P 1154 note 80 [a]. 
Instmctions held inapplicable 
Ala.—Snow v. Allen, 151 So. 468, 227 
Ala. 615. 

4 Cal.—^Ales v. Ryan, 64 P.2d 409, 8 
Cal.2d 82—^Preston v. Hubbell, 196 
P.2d 113, 87 Cal.App.2d 53—^Keis¬ 
ter V. O’Neil, 138 P.2d 723, 59 Cal. 
App.2d 428. 

■rColo.—^Edwards v. Quackenbush, 149 
P.2d 809, 112 Colo. 337. 


Conn.—Chubb v. Holmes, 150 A. 516, 
111 Conn. 482. 

Ga.—Perry v. Hodgson, 148 S.E. 659, 
168 Ga. 678, decision conformed to 
149 S.E. 91, 40 Ga.App. 117. 

Idaho.—Nash v. Meyer, 31 P.2d 273, 
54 Idaho 283, 

Ill.—Bllefson v. Miller, 24 N.E.2d 
755, 303 Ill.App. 226. 

Iowa.—^Forrest v. Abbott, 259 N.W. 

238, 219 Iowa 664. i 

Minn.—Gamradt v. Du Bois, 230 N. 

W. 774, 180 Minn. 273. 

Mo.—Baird v. National Health Foun¬ 
dation. 144 S.W.2d 850, 235 Mo. 
App. 594. 

Mont.—Simons v. Jennings, 46 P.2d 
704, 100 Mont. 55. 

Neb.—In re Johnson's Estate, 16 N. 

W,2d 504, 145 Neb. 333. 

S.D.—Bennett v. Murdy, 249 N.W. 
805, 61 S.D. 471. 

Utah.—Baxter v. Snow, 2 P.2d 257, 
78 Utah 217. 

48-C.J. p 1154 note 80 [b]. 

5* Mo.—Telaneus v. Simpson, 12 S. | 
W.2d 920, 321 Mo. 724. 

48 C.J. p 1154 note 81. 

Instructions held confusing or mis¬ 
leading 

(1) With respect to acts or omis¬ 
sions relied on.—^Forrest v. Abbott, 
259 N.W. 238, 219 Iowa 664—48 C.J. 
p 1154 note 81 [a] (1). 

(2) With respect to care required. 
—^Beach v. Chollett, 166 N.E. 145, 31 
Ohio App. 8—48 C.J. p 1154 note 81 
[a] (3). 

I (3) With respect to measure of 
' damages.—^Forrest v. Abbott, 259 N. 
W. 238, 219 Iowa 664—48 C.J. p 1154 
note 81 [a] (2). 

<4) With respect to premature dis¬ 
charge froth hospital.—Torrance v. 
Wells, 122 So. 322, 219 Ala. 384. 

Instructions held not confusing or 
misleading 

(1) With respect to insurance.— 
Sennert v. McKay, Mo., 56 S.W.2d 
105. 

(2) With respect to meaning of or¬ 
dinary care, skill, and knowledge.— 
Forrest v. Abbott, 259 N.W. 238, 219 
Iowa 664. 

(3) With respect to plaintiffs con- 
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sent to use of spinal anaesthetic.— 
Keister v. O’Neil, 138 P.2d 723, 59 
Cal.App.2d 428. 

(4) With respect to use of word 
“injury” in instruction to find for 
plaintiff if jury believed that de¬ 
fendant knew, or should have known, 
that operation was likely to result 
in injury to plaintiff.—^Waters v. 
Crites, 166 S.W,2d 496, 350 Mo. 553. 

6. Wash.—Murgatroyd v. Dudley, 
50 P.2d 1025, 184 Wash. 222. 

48 C.J. p 1154 note 82. 

7. Iowa.—Whitesell v. Hill, 70 N, 
W. 750, 101 Iowa 629, 37 L.R.A. 
830. 

48 C.J. p 1154 note 83. 

8. Vt.—Twombly v. Piette, 134 A. 
700, 99 Vt. 499. 

9. W.Va.—Browning v. Hoffman, 
103 S.E. 484, 86 W.Va. 468. 

48 C.J. p 1154 note 85. 

10. Conn.—Geraty v. Kaufman, 162 
A. 33, 115 Conn. 563. 

48 C.J. p 1153 note 73 [cj. 

11. Ky.—^Barrett v. Brand, 201 S.W. 
331, 179 Ky. 740. 

12. Wis.—Stenkowiczki' v. Lytle, 
177 N.W. 849, 171 Wis, 625. 

13. Ind.—^Longfellow v. Vernon, 105 
N.E. 178, 67 Ind.App. 611. 

48 C.J. p 1156 note 22. 

Answers to interrogatories held not 
to conflict with general verdict for 
plaintiff 

Ind.—Bence v. Denbo, 183 N.E. 326, 
98 Ind.App. 52. 

Auditor’s findings held to authorize 
1 recovery for plaintiff 
Mass.—Vigneault v. Dr, Hewson 
Dental Co., 15 N.E.2d 185, 300 
Mass. 223, 129 A.L.R. 95. 

14. Pinding held proper 

In action for alleged malpractice 
of physicians* employee in ligation 
operation on leg of patient, alleged¬ 
ly causing gangrene and requiring 
amputation, if it should be found 
that artery was ligated by mistake 
rather than vein, a finding of neg¬ 
ligence would be proper.—McGulpin 
v. Bessmer, Iowa, 43 N.W.2d 121. 

Petition held not to have errone- 
oasly influenced jury’s finding of 
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by the instructions.^^ Where questions of a spe¬ 
cial verdict are so framed as to require answers 
to subsequent questions only if the first question 
•be answered in the affirmative, and the jury an¬ 
swers the first question in the negative, answers 
to the subsequent questions may be disregarded.^® 

§ 66. - Review 

Proceedings for review in actions for malprac¬ 
tice are governed by the rules applicable in civil 
actions generally and are treated in the title Appeal 
and Error. 

Examine Pocket Parts for later cases. 

§ 57 , - Damages 

One who is injured by malpractice is entitled to com. 


pensation for all pecuniary losses which he has sustained 
as a direct and natural result thereof, but no recovery 
can be had for losses which do not result naturally and 
directly from the breach of duty proved. 

One who is injured by malpractice is entitled to 
compensation for all pecuniary losses which he has 
sustained as a direct and natural result thereof.^*^ 
Particular elements of compensation may include 
loss of time,IS loss of services, impairment of 
earning capacity,^® expenses actually incurred,21 
bodily pain and mental suffering,22 and the condi¬ 
tion or circumstances of the injured person.23 No 
recovery can be had for losses which do not re¬ 
sult naturally and directly from the breach of duty 
proved.24 A physician or surgeon is liable only 
for the loss caused by his malpractice, and not for 
that caused by the patient's original illness or in- 
jury25 or aggravation thereof caused by others 


negligence because alleging that 
physician was grossly negligent in 
undertaking treatment.—Dunn v 
Styron, Tex.Civ.App., 10 S.W.2d 1018, 
error dismissed. 

15. Verdict held hot contrary to in- 
str-actlous 

Ala.—Torrance v. Wells, 122 So. 322, 
219 Ala. 384. 

16. Wis.—Goelz v. Knoblauch, 7 N. 
W.2d 420, 242 Wis. 1S6. 

17. Mo.—Baird v. National Health 
Foundation, 144 S.W.2d 850, 235 
Mo.App. 594. 

N.J.—^West V. Underwood, 40 A.2d 
610, 132 N.J.Law 325. 

48 C.J. p 1154 note 92. 

Death of infant before delivery 

Mother may recover in single mal¬ 
practice action damages for all in¬ 
juries proximately resulting from 
physician’s negligence in and about 
parturition, including death of In¬ 
fant before delivery.—Snow v. Al¬ 
len, 151 So. 468, 227 Ala. 615. 

Txl action against veterinarian 

(1) To recover damages for al¬ 
leged negligence in the treatment of 
pigs, the proper measure of damages 
is the difference between value of 
pigs as they were on date defend¬ 
ant called, if they were to receive 
proper treatment, and value of those 
which survived defendant’s treat¬ 
ment.—Hohenstein v. Dodds, 10 N. 
W.2d 236, 215 Minn. 348. 

(2) To determine value of pigs on 
day of defendant’s call it would be 
necessary to determine how many 
pigs would have been reasonably 
certain to survive under proper 
treatment, and what their market 
value would have been in the condi¬ 
tion in which the survivors were rea¬ 
sonably certain to be.—^Hohenstein 
V. Dodds, supra. 

Bight as controlled by general law 
Extent of physician's liability to 
employee for malpractice is injured 


employee’s right to damages under 
general law of torts.—^Keen v. Alli¬ 
son, 60 S.W.2d 158, 166 Tenn. 218. 

18. Ark.—^Dorr v. Fike, 9 S.W,2d 
318, 177 Ark. 907. 

48 C.J. P 1155 note 93. 

19. Ky.—Beauchamp v. Davis, 217 
S.W.2d 822, 309 Ky. 397. 

N.J,—^West V. Underwood, 40 A.2d 
610, 132 N.J.Law 325. 

Ohio.—Shaweker v. Spinell, 181 N.E. 
896, 125 Ohio St. 423—Cramer v. 
Price, 82 N.E.2d 874, 84 Ohio App. 
255. 

20. La.—^Perrin v. Rodriguez, App., 
153 So. 555. 

48 C.J. p 1155 note 94. 

21. Colo.—^Hedgpeth v. Schoen, 125 
P.2d 632, 109 Colo. 341. 

Or.—Olsen v. McAtee, 182 P.2d 979, 
181 Or. 503. 

48 C.J. p 1155 note 95. 

Expenses incurred in entire course 
of treatment 

(1) Where negligence of physician 
or surgeon, in addition to causing 
plaintiff to incur extraordinary ex¬ 
penses, destroyed possibility of any 
benefit which could have been antici¬ 
pated under skillful treatment in 
first instance, plaintiff is entitled to 
recover all expenses incurred by him 

I in the entire course of treatment of 
' patient.—Beauchamp v. Davis, 217 
j S.W,2d 823, 309 Ky. 397. 

(2) Wliere alleged negligence of 
surgeon in treatment of fractured 
femur resulted in loss of patient's 
leg, patient’s husband was entitled 
to recover all expenses incurred by 
him in entire course of treatment of 
patient, and it was unnecessary for 
him to prove what part of expenses 
was incurred for physicians, hospi¬ 
tals, etc., before and after occurrence 
of alleged negligence.—^Beauchamp 
V. Davis, supra. 

22. La.—Picheloup v. Gibbons, 120 
So. 504, 9 La.App. 380. 
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Mo.—Baird v. National Health Foun¬ 
dation, 144 S.W.2d 850, 235 Mo. 
App. 594. 

N.J.—^West V. Underwood, 40 A.2d 
610, 132 N.J.Law 325. 

N.Y.—Colvin v. Smith, 92 N.T.S.2d 
794, 276 App.Div. 9. 

Or.—Olsen v. McAtee. 182 P.2d 979, 
181 Or. 503. 

48 C.J. P 1155 note 96. 

Humiliation due to mutilation of 
body was compensable in malprac¬ 
tice action.—Gluckstein v. Lipsett, 
209 P.2d 98, 93 Cal.App.2d 391. 

23. Minn.—Chamberlain v. Porter, 
9 Minn. 260. 

48 C.J. p 1155 note 97. 

Marred personal appearance is 
proper element for jury to consider. 
—‘Simon v. Kaplan, 52 N.E. 2d 832, 
321 Ill.App. 203. 

24. U.S.—McHugh V. Audet, D.C. 
Pa., 72 F.Supp. 394. 

N.C.—Payne v. Stanton, 188 S.E. 629, 
211 N.C. 43, 

48 C-J. P 1155 note 98. 

25. Ky.—^Beauchamp v. Davis, 217 
S.W.2d 822, 309 Ky. 397. 

Minn.—Schanil v. Branton, 232 N.W. 
708, 181 Minn. 381. 

Miss.—^Berryhill v. Nichols, 158 So. 
470, 171 Miss. 769. 

Mo.—Null V. Stewart, 78 S.W.2d 75 
—Corpus Juris cited in Gunter v. 
Whitener, App., 75 S.W.2d 588, 592. 
N.C.—Blaine v. Lyle, 196 S.E. 833, 
213 N.C. 529. 

Ohio.—Stoll V, Balazs, 167 N.E. 522, 
32 Ohio App. 117. 

Or.-Olsen v. McAtee, 182 P.2d 979, 
181 Or. 503. 

Utah.—Walkenhorst v, Kesler, 67 P. 

2d 654, 92 Utah 312. 

Wash.—McCormick v. Jones, 278 P. 

181, 152 Wash. 508, 65 A.L.R. 1019. 
48 C.J. p 1155 note 99. 

Miscarriage 

(1) In malpractice action against 
physician who allegedly failed to at- 
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than defendant.^® Recovery may be had for pro¬ 
spective damages which are reasonably certain ’to 
occur, as well as accrued damages.^*^ In accordance 
with the general rule, the duty to reduce damages 
does not require a person injured by malpractice 
to submit to a serious operation to effect a cure,2S 
but, on the other hand, it has been held that, where 
defendant offered to effect a cure without charging 
for his services, plaintiff who rejected the offer 
is not entitled to recover for services performed 
by another physician therein.29 The person in¬ 
jured need -only exercise his best judgment as a 


§ 67 

reasonable person.30 In any event recovery will 
be prevented only to the extent the loss sustained 
was enhanced.^^ 

Amount of damages. The jury ordinarily are 
the proper judges of the amount of damages to 
be allowed,and their award will not be inter¬ 
fered with unless there is something in the case 
to show that the jury in their determination of the 
amount acted against the rules of law or suffered 
passion, prejudice, or other improper motive to mis¬ 
lead them.33 


tend and treat pregnant patient who 
had miscarriage which would have 
occurred in any event, patient was 
not entitled to damages for mere 
fact of miscarriage or for physical 
or mental suffering which patient 
would have endured under usual cir¬ 
cumstances that would have accom¬ 
panied miscarriage, but could recov¬ 
er damages for all pains of child¬ 
birth and of following bodily con¬ 
dition that were not prevented or 
eased because of negligent failure of 
physician to attend.—^fehigan v. 
Sheehan, 51 A.2d 632, 94 N.H. 274. 

(2) Patient could not recover 
damages for grief over manner in 
which child was born, but could re¬ 
cover for injured feelings attending 
the happening of the birth in the 
way that it did, and her present 
mental suffering due to immediate 
realization of what was occurring or 
had occurred that was not grief in 
retrospect was compensable.—^Mehi- 
gan V. Sheehan, supra. 

26. Va.—Corbett v. Clarke, 46 S.E. 
2d 327, 1S7 Va. 222. 

48 C.J. p 1155 note 1. 

27. Ky.—Doiiris v. War ford, 100 S. 

W. 312, 124 Ky. 768, 30 Ky.L. 963, 
9 L.K.A.,N.S., 1090, 14 Ann.Cas. 

602. 

48 C.J, p 1155 note 3. 

28. Ky.—Leadingham v. Hillman, 5 
S,W.2d 1044, 224 Ky. 177. 

29. Tex.—Houston Clinic v. Busch, 
Civ.App., 64 S.W.2d 1103, error dis¬ 
missed. 

30. Ky.—Leadingham v. Hillman, 5 
S.W.2d 1044, 224 Ky. 177. 

31. Ky.—^Leadingham v. Hillman, 
supra. 

32. Fla.—^Poster v. Thornton, 170 
So. 459, 125 Fla. 699. 

Mich.—^Voss v. Adams, 259 IT.W. 889, 
271 Mich. 203. 

48 C.J. p 1155 note 8. 

33. Minn. — 'Chamberlain v. Porter, 9 
Minn. 260. 

Damages held sufficient 

<1) 11,250 for pain and suffering 
and loss of wages resulting from 
failure of surgeon who performed 
appendicitis operation to remove 


needle before he closed incision.—^Le 
Faive v. Asselin, 247 N.W. 911, 262 
Mich. 443. 

(2) $6,000 for malpractice in am¬ 
putation resulting in disfigurement 
and sensitive stump of thumb and 
in appreciable loss of use of fingers 
of left hand.—Greenstein v. Fornell, 
257 N.T.S. 673, 143 Misc. 880. 

(3) Other awards of damages held 
sufficient see 48 C.J. p 1155 note 9 
Cc]. 

Bemittitnr held excessive 

$7,500 remittitur ordered by trial 
court as to $15,000 verdict for negli¬ 
gence of dentist in extracting tooth 
and failing to diagnose ailment as 
osteomyelitis of jaw, $5,000 remit¬ 
titur being sufficient where four op¬ 
erations had been performed, leaving 
patient permanently disfigured.— 
Mangiameli v. Ariano, 253 N.W. 871, 
126 Neb. 629. 

Damages held excessive 

(1) $1,500 for injury resulting 
when instrument used by dentist 
slipped and cut mucous membrane 
and tissues at base of patient*s 
tongue.—^Ellering v. Gross, 248 N.W. 
330, 189 Minn. 68. 

(2) $2,300 for removal of plain¬ 
tiff’s twenty-three teeth at one time 
without plaintiff’s consent.—^Mos- 
cicki V. Shor, 163 A. 341, 107 Pa.Su- 
per. 192. 

(3) $3,841.45 for negligent extrac¬ 
tion of tooth.—Comeaux v. Miles, 
118 So. 786, 9 La.App. 66. 

(4) $4,000 for leaving gauze 
sponges in wound after operation.— 
Barry v. Maxey, 75 S.W.2d 823, 18 
Tenn.App. 256. 

(5) $4,500 for lodging of root of 
tooth in lung, necessitating opera¬ 
tion.—^Yarrington v. Pittenger, 149 
A. 347, 8 N.J.Misc. 143. 

(6) $5,000 for giving treatments 
resulting in abortion.—^Dennis v. Mc¬ 
Arthur, 158 P.2d 644, 23 Wash.2d 
33. 

(7) $5,950 for negligent setting of 
fracture of ulna and radius in child’s 
forearm causing limitation in prona¬ 
tion and supination.—Gunter v. 
WMteiaer, S^KkA^., 75 S.W.2d 588. 
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(8) $6,450 for injuries from X-ray 
burns on face and upper parts of 
body.—^Kenney v. La Grone, 62 S.W. 
2d 600. affirmed, Com.App., 93 S.W.2d 
397, 127 Tex. 539. 

(9) $9,896 for leaving sponge in 
patient’s body.—Aderhold v. Stewart, 
46 P.2d 340, 172 Okl. 72- 

(10) $10,000 for muscle hernia in 
leg caused by unauthorized opera¬ 
tion.—Franklyn v. Peabody, 228 N. 
W. 681, 249 Mich. 363. 

(11) $12,500 for negligence in ex¬ 
traction of tooth.—Jonathan v. Mc¬ 
Connell, Mont., 193 P.2d 819. 

(12) $12,500 for pain accompany¬ 
ing treatment and for scar allegedly 
interfering with marital relations by 
causing painful sexual intercourse. 
—Hallinan v. Prindle, 62 P.2d 1075, 
17 Cal.App.2d 656. 

(13) $15,000 for negligent treat¬ 
ment which resulted in stiff fingers 
and wrist.—Murgatroyd v. Dudley, 
50 P.2d 1025, 184 Wash. 222. 

(14) $17,500 for improper treat¬ 
ment of leg fractures of sixty-two- 
year-old rancher.—Sinz v. Owens, 
205 P.2d 3, 33 Cal.2d 749, 8 A.L.R.2d 
767. 

(15) $20,000 for malpractice in 
treating fractured leg.—Stoll v. Bal- 
azs, 167 N.E. 522, 32 Ohio App. 117. 

(16) $30,000 for unskillful treat¬ 
ment of osteomyelitis of leg of nine- 
year-old girl.—^Kershaw v. Tilbury, 

8 P.2d-109, 214 Cal. 679. 

(17) Other awards of damages 
held excessive see 48 C.J. p 1155 note 

9 [b]. 

Damages held not excessive 

(1) $239 for burns on hands and 
thigh, as result of dentist’s careless¬ 
ness in handling carbolic acid.— 
Picheloup v. Gibbons, 120 So. 604, 9 
La.App. 380. 

(2) $253.80 as special damage as 
expense of labor hired by plaintiff 
during time he was unable to work 
as result of negligent dental treat¬ 
ment.—^Blakeslee v. Tannlund, 76 P, 
2d 216, 25 Cal.App.2d 32. 

(3) $759 for burns in mouth when 
adjusting plate.—^Wible v. Shor, 157 
A. 322, 102 Pa.Super. 527. 
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Nominal damages. Only nominal damages can be 
given where no actual damage is shown^^ or where 
it is impossible to distinguish between the conse¬ 
quences of the trouble for which a physician was 
called and the consequences of the maltreatment.^^ 
Where a physician or surgeon is responsible for 
a breach of duty which obviously resulted in sub¬ 
stantial injury, a verdict for merely nominal dam¬ 
ages will not be allowed to stand.36 Acceleration 


of the death of a patient is more than a mere tech¬ 
nical injury, and demands an award of more than 
nominal damages.37 Recovery is not properly lim¬ 
ited to nominal damages where an unauthorized 
operation causing some pain is proved.^S 

Exemplary or punitive damages. While it has 
been held that exemplary damages for malpractice 
can be recovered only where the evidence shows 


(4) $881.58 for illegal operation 
performed to produce miscarriage.— 
Lembo v. Donnell, 101 A. 469. 116 
Me. 505. 

(5) $1,000 for sufCering caused by 
roots negligently left in jawbone 
after extracting teeth.—^Perrin v. 
Rodriguez, La.App., 153 So. 555. 

(6) $2,500 for improper practice 
in reducing fracture.—Citrowski v. 
Libert, 260 N.W. 297, 194 Minn. 269. 

(7) $2,500 for malpractice of den¬ 
tist.—-Phillips V. Stillwell, 99 P.2d 
104, 55 Ariz. 147. 

(8) $2,655 for burn on patient’s 
heel.—^Estes v. Magee, 109 P.2d 631, 
62 Idaho 82. 

<9) $3,000 for failure to remove 
gauze pack from body in operation. 
—Brossard v. Koop, 274 K.W. 241, 
200 Minn. 410. 

(10) $3,150 to plaintiff permanent¬ 
ly crippled through shortening of 
leg, stiffness of knee, and loss of 
fifty per cent of use of ankle.— 
Stamets v. Wilson, 164 N.E. 300, 89 
Ind.App. 403. 

(11) $3,382.50 for injuries to tis¬ 
sues, tendons, and bones of woman’s 
arm, wrist, and hand due to chiro¬ 
practor’s alleged malpractice.—^Wal¬ 
lace V. La Vine, 97 P.2d 879, 36 Cal. 
App.2d 450. 

(12) $3,500 for failure to diagnose 
correctly patient’s broken back.— 
Stanhope v. Los Angeles College of 
Chiropractic, 128 P.2d 705, 54 Cal. 
App.2d 141. 

(13) $3,500 for improper treatment 
of hemorrhoids.—Shipper v. Dr. C. 
M. Coe, Inc., Mo.App., 174 S.W.2d 
887. 

(14) $4,000 for wrongful extrac¬ 
tion of five teeth while patient was 
under an anesthetic.—Estrada v. Or- 
witz, 170 P.2d 43, 75 Cal.App.2d 54. 

(15) $4,500 for malpractice in 
treating piles.—^Heimlich v. Harvey, 
39 ]Sr.W.2d 394, 255 Wis. 471. 

(16) $5,000 for malpractice and 
improper diagnosis and treatment of 
shoulder injury.—^Halverson v, Zim¬ 
merman, 232 N.W. 754, 60 IST.D. 113, 

(17) $6,000 for infection of pa¬ 
tient’s antrum.—^Samuelson v. Tay¬ 
lor, 295 P. 113, 160 Wash. 369. 

(18) $5,000 for burns on leg from i 
hot water bottle.—^Davis v. Potter, 2 
P.2d 318, 51 Idaho 81. 


(19) $6,000 for injury to finger re¬ 
sulting in permanent loss of power 
of extension.—Smith v. Coleman, 116 
P.2d 133, 46 Cal.App.2d 507. 

(20) $7,500 for failure to remove 
sponge from pelvic cavity after op¬ 
eration.—McLennan v. Holder, 36 P. 
2d 448, 1 Cal.App.2d 305. 

(21) $8,000 to fourteen-year-old 
boy for loss of forearm resulting 
from treating fracture of radius.— 
Sorensen v. Grand Island Clinic, 228 
N.W. 601, 119 Neb. 280. 

(22) $8,000 to thirty-eight-year- 
old farmer for serious leg deformity. 
—Schanil v. Branton, 232 N.W. 708, 
181 Minn. 381. 

(23) $8,300 for negligence in treat¬ 
ing arm, resulting in crippled arm 
and hand.—Scholte v. Brabec, 224 N. 
W. 259, 177 Minn. 13. 

(24) $8,500 for leaving sponge in 
patient’s body.—Olander v. Johnson, 
258 IlLApp, 89. 

(25) $9,000 for leaving sponge in 
abdomen of woman of thirty-nine.— 
Funk V. Bonham, 183 N.E. 312, 204 
Ind. 170. 

(26) $10,000 for leaving gauze in¬ 
side abdominal cavity after opera¬ 
tion.—Null v. Stewart, 78 S.W.2d 75. 

(27) $10,000 for negligent cutting 
of sphincter ani muscle, leaving 
plaintiif unable to control her bow¬ 
els. — ^Hughes V. Weaver, 148 S.E. 12, 
39 Ga.App. 597. 

(28) $10,000 general damages and 
$4,942.05 special damages to plain¬ 
tiff, who suffered amputation of 
finger following ulcer resulting from 
radiation or X-ray burn.—^Dodds v. 
Stellar, 175 P.2d 607, 77 Cal.App.2d 
411. 

(29) $10,250 for X-ray bums on 
woman’s face.—Coover v. Painless 
Parker, Dentist, 286 P. 1048, 105 Cal. 
APP. 110. 

(30) $10,670 for death of female 
patient.—^Poster v. Thornton, 170 So. 
459, 125 Fla. 699. 

(31) $12,000 for malpractice in 
performing an operation to remove 
dark circles under eyes.—^Waters v. 
Crites, 166 S.W.2d 496, 350 Mo. 553. 

(32) $12,000 for malpractice in re¬ 
moval of tooth causing permanent 
pains in ear, partial deafness, loss of 
taste, difficulty in eating and swal¬ 
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lowing, disagreeable throat infection, 
and deterioration in general health. 
—^Prevey v. Watzke, 234 N.W. 470, 
182 Minn. 332. 

(33) $12,500 to six-year-old girl 
suffering ischemic paralysis of left 
arm caused by malpractice in treat¬ 
ment of fracture.—Sim v. Weeks, 45 
P.2d 350, 7 Cal.App.2d 28. 

(34) $15,000 for total permanent 
loss of right eye.—^Langford v. Kos- 
terlitz, 290 P. 80, 107 Cal.App. 175. 

(35) $25,000 as reduced from $50,- 
000 for burning of crushed thigh 
from infrared rays.—McCullough v. 
Langer, 73 P.2d 649, 23 Cal.App.2d 
510. 

(36) $25,000 to twenty-year-old 
girl for permitting broken parts of 
teeth to be inhaled into lungs.— 
Schamoni v. Semler, 31 P.2d 776, 147 
Or. 353. 

(37) $115,000 to fifty-year-old 
dress designer for disfigurement, 
humiliation, pain, and malignant 
growths in breasts resulting from 
plastic surgery performed by de¬ 
fendant on breasts and abdomen.— 
Gluckstein v. Lipsett, 209 P.2d 98, 
93 Cal.App. 2d 391. 

(38) Other awards of damages 
held not excessive see 48 C.J. p 1155 
note 9 Ca]. 

34. Cal.—Keister v. O'Neil, 138 P.2d 
723, 59 Cal.App.2d 428. 

Injtixia sine damno 

Patient caused to swallow bitter 
liquid by negligence of dentist, but 
sustaining no ill effect except for 
disagreeable taste, suffered no ac¬ 
tionable damage.—^Payne v. Chand¬ 
ler, 153 S.E. 96, 41 Ga,App. 385. 

Patient held entitled to nominal 
damages for dentist’s removal of all 
teeth at one time without patient’s 
consent.—^Moscicki v. Shor, 163 A. 
341, 107 Pa.Super. 192. 

35. N.T.—Becker v. Janinski, 15 N. 
T.S. 675, 27. Abb.N.Cas. 45. 

36. Kan.—^Russell v. Newman, 226 
P. 752, 116 Kan. 268. 

48 C.J. p 1156 note 11. 

37. N.C.—Gray v. Little, 35 S.E. 
611, 126 NO. 385. 

38. Or.—^Hively v. Higgs, 253 P. 
363, 120 Or. 688, 63 A,L.R. 1052. 
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an evil motive in the act complained of,39 the 
weight of authority is to the effect that such dam¬ 
ages may also he recovered where a physician has 
been guilty of gross negligence amounting to reck¬ 
less indifference in treating a patient.In the 
absence of evidence of malice, recklessness, or op¬ 


pression, exemplary damages cannot be recovered. 
One who is responsible for the negligent treatment 
of a patient by his associate is not liable for punitive 
damages where he was not present at the time in 
question and did not authorize or subsequently ap¬ 
prove the treatment given.^2 


VI. COMPENSATION 


§ 68. Rights and Liabilities as to Compensa¬ 
tion 

a. In general 

b. Beneficial character of results 

c. Negligence or lack of skill 

d. Intention that services be gratuitous 

e. Ability of physician or patient to per¬ 

form 

f. Services of assistants and consultants 

g. Recovery for medicines and mate¬ 

rials 

a. In G-eneral 

A physician, surgeon, or dentist is entitled to com¬ 
pensation for his services whether he renders them pur¬ 
suant to an express or to an implied contract. 

A physician is entitled to recover for his services 
in the same manner as any other person who per¬ 
forms services for another.^3 xhe employment of 
a physician, surgeon, or dentist without express 
agreement as to compensation raises an implied 
agreement by the person employing him to pay him 
the reasonable value of his services,within a rea¬ 
sonable time after they are rendered, and at the 


physician’s place of business.^® Ordinarily, a pa¬ 
tient is under an implied contractual duty to pay 
the physician for services accepted by the patient, 
even though such services were rendered at the 
request of a third person,47 and it has been held that 
one receiving a physician’s services is not released 
from liability to pay therefor by the fact that the 
physician has an agreement with a third person 
regarding payment, on which he relied in rendering 
the services.'iS On the other hand, where a third 
person assures the patient that he will pay for serv¬ 
ices rendered, and this arrangement is known to 
the attending physician, the courts will not imply 
an obligation by the patient to pay for services 
rendered on the request of the third person.^3 

Services to unconscious or incapable person. 
Where a physician renders services to a person in¬ 
jured by an accident rendering him unconscious, 
or where the patient is otherwise rendered incapable 
of making a request for, or expressing consent to, 
the services, the law will imply a promise from him 
who received the benefit of the services to pay for 
them.59 The rule has been held not to apply to 


39. Mich.—Hyatt v. Adams, 16 

Mich. 180. 

40. Or.—Olsen v. McAtee, 182 P.2d 
979, 181 Or. 503. 

48 C.J. p 1156 note 16. 

41. Tenn.—Barry v. Maxey, 75 S. 
W.2d 823, 18 Tenn.App. 256. 

48 CJ. p 1156 note 17. 

Malice and wmfni injury 

Punitive damages cannot he re¬ 
covered in malpractice case without 
showing malice and willful injury. 
—Smith V. Corrigan, 126 A. 680, 100 
N.J.Law 267—^Eatley v. Mayer, 154 
A. 10, 9 N.J.Misc. 918, affirmed 158 
A. 411, 10 N.J.Misc. 219. 

42. Or.—Gill v. Selling, 267 P. 812, 
125 Or. 587, 58 A.L.R. 1556. 

43. Tenn.—Corpus Juris cited in 
Powers V. Vinsant, 54 S.W.2d 938. 
939, 165 Tenn. 390. 

48 C.J. P 1157 note 41. 

English rule see 48 C.J. p 1157 
notes 35-40. 

44. Ga. — Scott v. Simpson, 167 S.E. 
920, 46 Ga.App. 479. 

Pa.—Pfeiffer v. Kraske, 11 A.2d 555, 
139 Pa.Super. 92. 

48 C.J. P 1157 note 42. 


Expectation of pa 3 mient 

Implied contract to pay for physi¬ 
cian's services would arise if he ren¬ 
dered services under expectation 
they would be paid for and decedent 
intended to pay or, as reasonable 
person, should have known physi¬ 
cian expected payment.—Clark v. 
Diefendorf, 147 A. 33, 109 Conn. 507. 

45. Ala.—Cardon v. Hampton, 109 
So. 176, 21 Ala.App. 438. 

46. Ala.—Cardon v. Hampton, su¬ 
pra, 

47. S.D.—Opheim v. Iverson, 16 N. 
W.2d 440, 70 S.D. 189. 

48. Mo.—^Mitchell v. Davis, App., 
190 S.W. 357. 

Eeauest of father 

Fact that doctor performed serv¬ 
ice at reoLuest of patient’s father 
and charged it to father did not re¬ 
lieve patient from liability, where 
services were rendered for patient's 
use and benefit.—Ineeda Laundry v. 
Newton, Tex.Civ.App., 33 S.W.2d 208, 
error dismissed. 

49- S.D.—Opheim v. Iverson, 16 N. 
W.2d 440, 70 S.D. 189. 
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Injury iu store 

Where patient, after injury in 
store, at direction of store man¬ 
ager and on assurance that medical 
treatment would be “all gratis," con¬ 
sulted physician, selected by man¬ 
ager, who had knowledge of arrange¬ 
ment by which store assumed full 
responsibility for fee, and no ex¬ 
press agreement was made between 
physician and patient regarding fee, 
there was no implied contract obli¬ 
gating patient to pay physician rea¬ 
sonable value of treatment.—Opheim 
V. Iverson, supra. 

50. Ark.—Cotnam v. Wisdom, 104 

S.W. 164, 83 Ark. 601, 12 L.R.A.,N. 

S., 1090. 

48 C.J. 'p 1158 note 46. 

Appendicitis discovered during dif¬ 
ferent operation 

Where surgeon, who was engaged 
to operate for a tubal pregnancy, 
after commencing operation discov¬ 
ered that pregnancy was normal but 
that patient was suffering from 
acute appendicitis, which potentially 
could cause an abortion or miscar¬ 
riage and constituted a hazard to 
patient's life, an emergency existed 
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physician’s services rendered to one accidentally 
injured, even if rendered unconscious, if immediate 
attention is not required,^! particularly where there 
is free ambulance service and free hospital treat¬ 
ment is available.52 It has been held that there 
is no distinction as to the right of recovery between 
a case where the physician is called by a stranger 
or spectator and one where he proceeds to treat 
such a case without being asked to do so.^^ There 
can be no recovery on the basis of an express con¬ 
tract with an unconscious patient.^^ 

Seittdlng work to laboratory. There is no require¬ 
ment that a dentist engaged to construct false teeth 
shall do all the work himself, and the fact that he 
sends the teeth to a laboratory for vulcanizing 
and finishing will not deprive him of the right to 
compensation for his services.^S 

Fraud. Irrespective of the question of lack of 
benefit, a practitioner who by false representations 
as to the physical condition of his patient induces 
the latter to contract for his services will be denied 
the right to compensation and compelled to refund 
any moneys paid him, for unnecessary treatments, 
as a result of such fraud.®® 

b. Beneficial Character of Results 

In the absence of a contract to the contrary, a physi¬ 
cian is entitled to recover compensation, although the 
results of his treatment did not prove beneficial. 

In the absence of an express agreement to- the 
contrary, the right of a physician or surgeon to 
be compensated for his services does not depend on 
the measure of his success in effecting a cure by 
the means employed, but on diligent exercise, un¬ 
der his employment, of the skill commonly exer¬ 
cised by those practicing his profession.®*^ 


**Satisfaction^^ of patient. If a dentist agrees to 
make dentures to the satisfaction of his patient, 
and the patient is honestly dissatisfied with them, 
the patient is not obligated to pay for them,®^ and 
under such a contract the fact that the dentures 
were made in a good and workmanlike way is not 
sufficient to warrant recovery.®^ 

Under cure no pay'^ contract. A contract be¬ 
tween a patient and his physician that the latter's 
right to compensation shall be dependent on his 
curing the patient is valid and binding,®® even 
though no specified compensation is agreed on.®^ 
If a physician commences to attend a patient, under 
a contract that, if there is no cure, there shall be 
no pay, he cannot recover for his services or medi¬ 
cines, unless he shows a performance of the terms 
of the contract on his part.®^ Where the contract 
contains a condition that, if a cure is not at first 
effected, the patient shall submit to further treat¬ 
ment, the physician is entitled to the agreed com¬ 
pensation, even though a cure is not effected, if 
the patient refuses or neglects to submit to further 
treatment.®^ 

Recurrence of same disease. When a cure has 
been fairly effected, the contract cannot be evaded 
by the fact that the patient subsequently and by 
his voluntary act suffers a recurrence of the same 
disease.®^ 

c. Negligence or Lack of Skill 

Some authorities hold that a physician failing to 
exercise ordinary care and skill in his treatment is not 
entitled to compensation; but there is also authority to 
the effect that, if the value of the treatment exceeds the 
amount of the damage from malpractice, the physician 
may recover. 


authorizing surgeon to remove ap¬ 
pendix and he could not he denied 
recovery of his fee for so doing even 
though he acted without express au¬ 
thority, from the patient or her hus¬ 
band.—Barnett v. Bachrach, D.*C. 
Mun.App., 34 A. 2d 626. 

51. N-T.—Bdson v. Hammond, 127 
N.Y.S. 359. 142 App.Div. 693. 

52. N.T.—^Edson v. Hammond, su¬ 
pra. 

53. N.T.—Schoenberg v. Rose, 145 
N.Y.S. 831. 

54. Mich.—Westrate v. Schipper, 
279 N.W. 870, 284 Mich. 383. 

55. Kan.—Sproul v. Russell, 11 P.2d 
978, 135 Kan. 620. 

56. Wash.—Barker v. Weeks, 47 P. 
2d 1, 182 Wash. 384. 

5?- Ga.—Yeates v. Boyd, 177 S.E. 

921, 50 Ga.App. 331. 

Ohio.—Barman v. Feid, 27 Ohio N. 
P.,N.S., 409. 


Tex.—Corpus Juris cited, iu First 
Nat. Bank v. Powell, Civ.App., 76 
S.W.2d 870, 872, error dismissed. 
48 C.J. p 1160 note 87. 

Mere dissatisfaction 

Where mother agreed to pay spec¬ 
ified sum for operation on daughter, 
mere dissatisfaction with the result 
will not defeat recovery by physi¬ 
cian in absence of showing that 
physician failed properly to diag¬ 
nose the case, to use proper methods 
or treatment, or to exercise proper 
skill.—Mayer v. piechocinska, 31 N. 
Y.S.2d 308. 

58. Wis.—^Kolb V. Bergelin, 24S N. 
W. 583, 209 Wis. 547. 

58. Wis.—^Kolb v. Bergelin, supra. 

60. Ga.—Corpus Juris cited in Lake 
v. Baccus, 2 S.E.2d 121, 122, 59 Ga. 
App. 655. 

48 C.J. p 1160 note 88. 
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Xncurahle disease 

Where a physician, for purpose of 
obtaining employment, fraudulently 
misrepresents that patient does not 
have an incurable disease, and is 
employed in reliance on representa¬ 
tions that physician will cure pa¬ 
tient for a specified amount on "no 
cure, no pay” basis, but fails to cure 
patient, there is no liability for pay¬ 
ment, and advances made may be 
recovered.—^Lake v. Baccus, 2 S.E. 2d 
121, 59 Ga.App. 656. 

61. Ala.—Mock v. Kelly, 3 Ala. 387. 
48 C.J. p 1161 note 89. 

62. Mo.—Lyle v. Andalaft, 165 S.W. 
1146, 178 Mo.App. 172. 

48 C.J. p 1161 note 90. 

63. Ill.—^Madison v. Mangan, 77 Ill. 
App. 651. 

64. Tenn.—^Fisk v. Townsend, 7 
Yerg. 146. 
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On the question whether a physician is entitled 
to compensation for his services when he has failed 
to exercise ordinary skill or has been negligent in 
the treatment of a case, some authorities hold that, 
if a physician fails in his duty to exercise ordinary 
and reasonable skill and care in treating a patient, 
he is guilty of a default in his undertaking and can 
recover nothing for his services,65 while others 
hold that the fact that a physician was gtiilty of neg¬ 
ligence in the treatment of his patient, resulting in 
damages to the latter, does not necessarily preclude 
him from recovering any compensation whatever 
for his services, and that he may recover the value 
of his services less the amount of damages suffered 
by reason of his negligence.®® The reasonable value 
of the use of a room, board, and nurse hire has 
been held recoverable regardless of the question as 
to the exercise of ordinary care and skill by the 
physician.®*^ 

d. Intention That Services Be G-ratuitous 

A physician may not collect for services originally in¬ 
tended and accepted as gratuitous. 

While there is an implied agreement to pay for 
the services of a physician, if the services were in¬ 
tended to be and were accepted as a gift or act of 
benevolence, they cannot at the election of the 
physician create a legal obligation to pay.®® Their 
character is not controlled, however, by the unex¬ 
pressed and revocable intention of plaintiff physi¬ 
cian, although his purposes subsequently asserted 
may aid in ascertaining it.®® The fact that a physi¬ 
cian is employed by reason of the friendship be¬ 
tween members of his and the employer’s families 
does not excuse the employer from paying the legal 
obligation incurred.'^® It has been held that a phy¬ 
sician who renders gratuitous services to the chil¬ 
dren of a widow cannot, after her death, change his 
mind and collect against her estate on a quantum 
meruit.7l 


e. Ability of Physician or Patient to Perform 

Where payment is made in advance and the physi¬ 
cian is unable to perform, or the patient is unable te 
come for treatments at the office as agreed, the physi¬ 
cian is not entitled to retain money paid or to collect 
on a note given for his unrendered services. 

Where a patient pays a physician in advance 
for treatments to be received, but becomes too ill 
to attend the physician’s office for the treatments, 
the physician, having incurred no preparatory ex¬ 
pense prior to the patient’s disability, will be re¬ 
quired to return the money paid.*^2 Conversely, 
the fact that a physician was unable, from illness, 
to render future professional services for which 
a note was given is a complete defense to an ac¬ 
tion on the note and the estate of a dentist has 
been held liable for the return of part of the com¬ 
pensation paid in advance for his services where his 
death prevented the completion of the services as 
agreed.7^ Where, however, a patient agrees to 
pay a physician a certain sum for treating a dis¬ 
ease, partial payments to be made at stated inter¬ 
vals until the sum is paid, and the treatment is con¬ 
tinued during the remainder of the patient’s life, the 
physician may recover from the patient’s estate the 
unpaid balance of the agreed sum.'^® 

f. Services of Assistmts and Consultants 

Ordinarily, an attending physician may recover from 
the patient for the services of his assistants and em¬ 
ployees, and a consulting physician may himself recover 
directly from the patient for services rendered. 

It has been held that physicians and surgeons 
can recover for the services of their students in 
attendance on their patients,*^® and for the services 
of such assistants as they may require.'^'^ On the 
other hand, one who is head of a hospital not owned 
by him has no right to recover for services rendered 
by internes on the staff,and, even where the phy¬ 
sician was expressly authorized as agent to engage 


65. Mo.—Logan v. Field, 75 Mo.App. 
594. 

48 C.J. P 1161 note 95. 

Negligence lield not shown 
Ill.—Stapler v. Brownstein, 261 Ill, 
App, 57. 

66. Iowa.—Whitesell v. Hill, 66 N. 
W. 894. 

48 C.J. p 1161 note 96.' 

67. Cal.—Dameron v. Ansbro, 178 P. 
874, 39 Cal.App. 289. 

68. Pa.—Corpus Juris cited in In re 
McKeehan’s Estate, 57 A.2d 907, 
909, 358 Pa. 548—Corpus Juris cit¬ 
ed in Pfeiffer v. Krashe, 11 A. 2d 
555, 557, 139 Pa.Super.- 92. 

48 C.J. p 1161 note 1. 

Courtesy in not charging family of 
fellow physician 

Ga.—^Madden v. Blain, 66 Ga. 49, 51. 


69. N.C.—^Prince v. McRae, 84 N.C. 
674. 

48 C.J. p 1161 note 2. 

70. Cal.—^Nims v. Cunningham, 96 
P. 785, 8 CaLApp. 250. 

71. Pa.—^In re Nagy’s Estate, 64 Pa. 
Super. 28. 

72. N.Y.—Bucklin v. Morton, 172 N. 
T.S. 344, 105 Misc. 46. 

73. Minn.—^Powell v. Newell, 61 N. 
W. 335, 59 Minn. 406. 

74. Wash.—Mendenhall v. Bavis, 
100 P. 336, 62 Wash. 169, 21 L.R. 
A.,N.S., 914, 17 Ann,Cas. 179. 

75. Pa.—In re Smith’s Estate, 69 
Pa.Super. 8. 

48 C.J. p 1162 note 13. 
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76. N.T.—^People v. Monroe, 4 Wend. 

200 . 

48 C.J. P 1162 note 14. 

77. R.I.—Scanlon v. Anderson, 144 
A. 146, 49 R.I. 470. 

48 C.J. p 1162 note 15. 

Anaesthetist for surgeon 
Ohio.—^Downing v. Goldberg, 29 Ohio 
N.P..N,S., 162. 

One employed both as nurse and 
as dentist in treatment of cancer of 
the mouth under direction of a sur¬ 
geon has been held entitled to recov¬ 
er from the estate of the patient fol¬ 
lowing the latter’s death.—In re 
Carpenter’s Estate, 162 N.W. 963, 
196 Mich. 661. 

78. Pa.—^Pfeiffer v. Kraske, 11 A.2d 
555, 139 Pa.Super. 92. 
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assistants and nurses, it has been held that he may 
not recover directly against his employer for sums 
due such assistants and nurses.'^® There is also au¬ 
thority to the effect that a physician called in as 
assistant to another, who had no express authority 
from his employer to engage an assistant, cannot re¬ 
cover against the employer for his services.^® A 
physician summoned by another to assist him, un¬ 
der an arrangement that the latter will be respons¬ 
ible, is entitled to recover from the summoning phy¬ 
sician;^^ but, where the summoning physician acts 
merely as the agent of the patient, the doctor 
called in to assist may not recover from such sum¬ 
moning physician.^^ Where a specialist is called 
in at the request of the person employing a physi¬ 
cian and thereafter the general practitioner con¬ 
tinues to co-operate in the treatment of the patient 
without objection by the employer, the latter is ob¬ 
ligated to pay for the continued services of such 
general practitioner,83 and also to pay the specialist 
called in at his request.^^ 

Fees of consultants, A physician or surgeon 
summoned in consultation by another may recover 
of the patient or other employer compensation for 
his services,85 notwithstanding an agreement be¬ 
tween the patient and the attending physician that 
the latter would pay for such services, 86 unless the 
consulting physician expressly or impliedly assents 
to the agreement.87 Where there is a difference 
between the charge for a consultation and that for 
a simple visit, the fact that more than one physi¬ 
cian is called in and attends regularly on the case 


does not make every visit of every physician a con- 

sultation.88 

g. Recovery for Medicines and Materials 

One failing to comply with statutory regulations 
permitting him to practice medicine has been denied the 
right to recover for medicines and materials furnished 
in connection with his unauthorized practice; but he may 
recover for items sold apart from such practice. 

A person who has failed to comply with statutory 
provisions regulating the right to practice medicine 
cannot recover for medicines furnished by him.89 
If, however, he sells drugs and medicines apart 
from his professional business as a physician, he 
may recover for them.80 

§ 69 . - As Dependent on Right to Prac¬ 

tice 

a. In general 

b. Place of residence or performance 

c. Repeal, amendment, or revival of dis¬ 

qualifying act 

a. In General 

One lacking the right to practice medicine, dentistry, 
or a similar profession because of failure to comply with 
statutory regulations is ordinarily denied the right to 
recover compensation for his services. 

Under statutes regulating the right to practice 
medicine, surgery, dentistry and similar profes¬ 
sions, it is generally held that, where there has 
been a failure to comply with the statutory requi¬ 
sites for admission, no recovery can be had for 
services rendered in a professional capacity.9l 


Xiaclc of iudividnal interest 

A physician's position as chief of 
staff of hospital gave him no indi¬ 
vidual interest in services of in¬ 
ternes or other staff members, so as 
to justify his making personal 
charge to patients for their serv¬ 
ices or any services not personally 
rendered by him to patients.—^Pfeif¬ 
fer V. Kraske, supra. 

79. Ky.—Shields Const. Co, v. Co¬ 
wan, 109 S.W.2d 585, 270 Ky. 173. 

La.—^Drs. Toler & Toler v. Munson, 
168 So. 93, 184 La. 895. 

80. Ala.—Johnson v. Roberts, 103 
So. 563, 212 Ala. 535. 

48 C.J. P 1162 note 17. 

81. R.I.—Scanlon v. Anderson, 144 
A. 146, 49 R.L 470. 

48 C.J, p 1162 note 18. 

SxirgeoxL's assistant 
Physician, acting as assistant at 
about fifty operations under ar¬ 
rangement with surgeon summoning 
him that latter will be responsible, 
may recover from such surgeon 
value of services rendered.—Scanlon 
V. Anderson, supra. 


82. Cal.—^Zumwalt v. Schwarz, 297 
P. 608, 112 Cal.App. 734. 

83. La.—^Dempsey v. Angelette, 125 
So. 887, 12 La.App. 230. 

j 84. La.—Otis v. Klaplan, 131 So. 
498, 15 La.App. 205. 

Greneral practitioner is agent of 
the person at whose request he em¬ 
ploys a specialist, and, therefore, 
the latter becomes liable as princi¬ 
pal for the fee of the specialist.— 
Otis V. Kaplan, 131 So. 498, 15 La, 
App. 205. 

85. Wis.—'Garrey v, Stadler, 30 IST. 

W. 787, 67 Wis. 512, 58 Am.R. 877. 
48 C.J. p 1162 note 19. 

Specialist called in for child 
Ohio.—Downing v. Goldberg, 29 Ohio 
]Sr.P.,N.S., 162. 

86- Iowa.—^Shelton v. Johnson, 40 
Iowa 84. 

Wis.—Garrey v. Stadler, 30 • N.W. 
787, 67 Wis. 512, 58 Am.R. 877. 

87. Wis.—Garrey v. Stadler, supra, 

88- La.—Succession of Haley, 24 
So. 285, 50 La.Ann. 840—Succes¬ 
sion of Duel os, 11 La. Ann. 406. 
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89. Kan.—Underwood v. Scott, 23 
P. 942, 43 Kan. 714. 

48 C.J, p 1162 note 24. 

Gratuitous treatment of diseased 
animals 

Under a statute relating to veter¬ 
inarians and providing that it does 
not apply to persons who gratuitous¬ 
ly treat diseased animals, one who, 
although not a licensed veterinarian, 
administered serum to hogs without 
charging for the administration may 
recover for the serum used.—^Pe- 
cheos V. Johnson, 179 T. 78, 106 
Wash. 163. 

90. Ala.—^Holland v. Adams, 21 Ala. 
680. 

91. Ala.—Whitehead v. Coker, 76 
So. 484, 16 Ala.App. 165, certiorari 
denied Ex parte Whitehead, 76 So. 
999, 200 Ala. 701. 

D.G.—^Rubin v. Douglas, Mun.App., 
59 A.2d 690. 

Iowa.—^Hoxsey v. Baker, 246 N.W. 

653, 216 Iowa 85. 

48 C.J. p 1158 notes 53, 54. 

Xiack of license 

Where law requires person prac¬ 
ticing medicine to obtain license, one 
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Where the statute imposes a penalty for the unau¬ 
thorized practice of medicine, an unauthorized prac¬ 
titioner may not recover compensation for his 
services, even though the statute fails expressly so 
to provide.^2 Money paid to an imlicensed prac¬ 
titioner may be recovered,93 at least as long as the 
agreement as to services remains executory.s^ A 
statute prohibiting practice as a nurse, or engaging 
in the care of the sick as an attendant, without a 
license, does not prevent a recovery for the ren¬ 
dering of services in the nature of nursing as in¬ 
cidental to general employment as a caretaker. 9 5 
A proprietary hospital, not being authorized to en¬ 
gage in the practice of medicine, may not recover 
compensation for medical or surgical services.9® 

Compliance at time of rendering services. A phy¬ 
sician cannot recover for services rendered before 
the issuance of his certificate by the board, although 
he made application therefor before his employment 
began, 9 7 and although he had been orally informed 
that he would receive a license.98 Compliance with 
the terms of the statute after the rendition of the 
services, but before the bringing of the action for 
compensation, is not sufficient to entitle a physician 

to recover. 9 9 

Excuse for failure to qualify. A physician has 
been held not prevented from recovering for at¬ 
tendance before he had registered, where his delay 
in registering was owing to the registry clerk^s 
negligence but a failure to file a certificate has 
not been excused as being because of a misappre¬ 
hension as to the proper office in which to file, in¬ 
duced by the misunderstanding of the clerk of the 
district court.^ So, also, a physician practicing 
without a license may maintain an action at law 
for his services, if, during the time of those serv¬ 
ices, there was no existing board of examiners.3 
On the other hand, the illness of a physician, pre¬ 
venting him from attending the meeting of the li¬ 


censing board, is no excuse for his failure to obtain 
a license.'^ 

Failure to fie or record license. Where the stat¬ 
ute requires that the certificate of qualification be 
filed, registered, or recorded, together with other 
required information, in the office of a named pub¬ 
lic official, a physician, dentist, or other practition¬ 
er who has not complied with such requirement is 
not entitled to recover his fees,^ unless such regis¬ 
tration is not made a prerequisite to the right to 
practice.® 

Failure to pay tax. Where a physician fails to 
pay his professional tax, his license is subject to in¬ 
validation, but until proper entry of nulla bona is 
made on execution for the tax he has been held 
to be so far entitled to practice as to be able to col¬ 
lect compensation for services rendered prior to 
such entry.7 

In the absence of a statute requiring a license or 
prohibiting the practice of medicine without it for 
a fee or reward, an unlicensed physician has been 
held entitled to recover for his services if he com¬ 
plies with other statutory requirements.® 

Temporary license. Where, by statute, provision 
is made for the granting of a temporary license 
by the individual members of the board which au¬ 
thorizes the physician to practice until he can ob¬ 
tain a permanent licen.se, a physician practicing 
under such authority is entitled to recover compen¬ 
sation for his services;® but not a physician prac¬ 
ticing under an unauthorized temporary certifi- 
cate.io 

Where the contract does not involve practice of 
the prof esssion, within the contemplation of the stat¬ 
ute, failure to secure a license or otherwise comply 
with statutory requirements will not preclude re¬ 
covery of compensation.^^ 


practicing without license cannot re¬ 
cover compensation for services ren¬ 
dered.—^Hoxsey v. Baker, supra. 

92. Ohio.—Katsafaros v. Agatha- 
kos, 3 N.E.2d 810, 52 Ohio App. 
290. 

93. Wash.—^Deaton v. liawson, 82 
P. 879. 40 Wash. 486, 111 Am.S.R. 
922, 2 L.B.A.,N.S.. 392. 

48 C.J. p 1159 note 57. 

94. Wash.—Deaton v. Lawson, 82 
P. 879, 40 Wash. 486, 111 Am-S.R. 
922, 2 D.R.A.,]Sr.S., 392. 

95- Mo.—^Marker v. Cleveland, 252 
S.W. 95, 212 Mo.App. 467. 

48 C-J. p 1159 note 59. 

96. N.T.—Goldwater v. Citizens 
Casualty Co. of New York, 7 N.Y. 
S.2d 242, affirmed 36 N.T.S.2d 413. 


97- Cal.—Gardner v. Tatum, 22 P. 
880, 81 Cal. 370. 

Iowa.—Rader v. Elliott, 163 N.W. 
406, 181 Iowa 156. 

98. Iowa.—^Rader v. Elliott, supra. 

99. Me.—^Thompson v. Hazen, 25 
Me. 104. 

1. Ga.—^Parish v. Foss. 75 Ga. 439. 

2. Iowa.—^Lynch v, Kathmann, 163 
N.W. 408, 180 Iowa 607. 

3. TT.S.—Woodside v. Baldwin, D.C., 
30 •P.Cas.No.17,995, 4 Cranch C.C. 
174. 

4. Miss.—^Bohn v. Lowery, 27 So. 
604, 77 Miss, 424. 

48 C.J. p 1159.note 67. 
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5. N.Y.—^Lewis v. Soconis, 283 N.Y. 

S. 931, 246 App.Div. 762. 

48 C.J. p 1159 note 61. 

6- Colo.—Riley v. Collins, 64 P. 

1052, 16 Colo.App. 280. 

N.Y.—^Pinch v, Gridley, 25 Wend. 
469. 

7. Ga.—^Patterson v. Buck, 175 iS.E. 
409, 49 Ga.App. 292. 

8. Tex.—Wilson v. Vick, 53 S.W. 
576, 93 Tex. 88. 

48 C.J. p 1158 note 51. 

9. Ga.—Wragg v. Strickland, 36 
Ga. 559. 

10. Tex.—^Peterson v. Seagraves, 60 
S.W. 751, 94 Tex. 390. 

11. N.Y.— Z, W. Samuel, Inc. v. 



§§ 69-70 


PHYSICIANS AND SURGEONS 


70 C.J.S. 


1). Place of Besidence oi Feifoimaace 

A physician without the state may not recover for 
services within the state unless licensed therein. 

Since the provisions of a statute regulating the 
practice of medicine and surgery apply to practi¬ 
tioners living without the state, as well as to those 
within it, no physician or surgeon, although he may 
live without the state, will be entitled to recover 
in the state courts fees for services rendered with¬ 
in it, unless previously licensed in the manner pre¬ 
scribed. ^2 On the other hand, a statute prohibiting 
a recovery for medical services rendered by an un¬ 
licensed physician does not prevent a recovery in 
that state for services rendered in another and 
a physician licensed in the state where the contract 
for medical services was made does not lose his 
right to recover thereunder in that state by the fact 
that he gave the patient medical attention in an¬ 
other state in which he was not licensed and in 
which he was temporarily residing.^^ Where all 
the parties to a suit for compensation for medical 
services are residents of the state in which the 
action was brought, and the contract was made 
in that state, it has been held that recovery may 
be had regardless of the statute of the foreign state 
in which the services were rendered, regulating the 
right to practice there.^5 ^ physician who fails to 
comply with a statute providing that a physician 
licensed in one county cannot practice in another 
county without first obtaining a new license there 
cannot recover for services rendered in such other 
county,except in the case of an emergency;!'^ 
but the right to recover is not to be extended be¬ 
yond the necessity of the actual emergency.i^ 

c. Repeal, Amendment, or Revival of Disquali¬ 
fying Act 

Repeal or amendment of a disqualifying act will not 
enable a physician to recover for services rendered be¬ 
fore such repeal or amendment where the act made his 


contract void, but will enable him to recover where the 
act merely precluded suit. Revival of a disqualifying act 
revives an exception in the act making it inapplicable to 
physicians practicing at the time of enactment. 

Where a disqualifying statute not only takes 
away all right of action for services performed 
by an unlicensed physician, but renders a contract 
to perform such services void in its inception, the 
repeal of such statute does not validate prior trans¬ 
actions, so as to enable the physician to recover 
compensation for services rendered by him before 
the passage of the repealing act.i^ The same rule 
applies where the disqualifying statute is amended 
so as to permit a certain excepted class of physi¬ 
cians to practice without a license.^® Where, how¬ 
ever, the disqualifying statute merely deprives an 
unlicensed physician of legal remedy for recover¬ 
ing compensation for his services, without prevent¬ 
ing the accruement of a valid debt, when the statute 
imposing this restraint is repealed, the physician 
may maintain his action for services rendered prior 
to such repeal.^i 

Effect of revival of disqualifying act. The re¬ 
vival of an act which invalidates the contracts of 
unlicensed physicians revives also an exception of 
the former act as to physicians practicing at the 
time of its enactment; and, hence, a physician 
practicing at the time of the revival may collect 
his fees, although not qualified thereunder.22 

§ 70. - Liability of Person Employing 

Physician for Another 

a. In general 

b. Express agreement 

c. Implied agreement 

a. In G-eneral 

The request of a third person to a physician to fur¬ 
nish medical services to a patient does not obligate the 


Hams, 176 H.T.S. 378, 187 AP'P.Hiv. 

783. 

Dental plate 

The sale to user by owner of den¬ 
tal laboratory, of dental plate made 
by owner from impressions taken by 
licensed dentist who fitted plate in 
user's mouth, was legal under Den¬ 
tal Practice Act, and, hence, note 
given by user to owner in payment 
of plate was supported by legal con¬ 
sideration.—^Winner v. Kadow, 25 N. 
E.2d 882, 373 HI. 192. 

Series of exercises 
A corporation, which gave a 
course of graduated exercises, ad¬ 
vertised to stay the hand of time 
and bring back the days of boyhood, 
was not so engaged in the “practice 
of medicine" without a license, in. 


violation of statute, as to preclude 
its recovery on contract to furnish 
such a course of treatment.—J. W. 
Samuel, Inc., v. Hams, 176 N.T.S. 
378, 187 App.Div. 783. 

12. Mass.—Spaulding v. Alford, 1 
Pick. 33. 

13. Ala,—^Downs V. Minchew, 30 
Ala. 86- 

H.J.—Corcia v. Giuliano, 37 A. S4, 
85 H.J.Law 369. 

14. Ill.—^Zeigler v. Illinois Trust, 
etc.. Bank. 91 ISf.B. 1041, 245 Ill. 
180. 28 L,R.A.,N.S., 1112, 19 Ann. 
Cas. 127. 

48 C.J. p 1160 note 74. 

15. N.T.—Prentice v. Ladinski, 141 
N.T.S. 1005, 81 Misc. 42. 

16. Ind.-—Orr v. Meek, 11 N.E. 787, 
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111 Ind. 40—Mayfield v. Nale, 59 
N.E. 415, 26 Ind.App. 240. 

17. Ind.—^Adams County v. Cole, 36 
N.B. 912, 9 Ind.App. 474. 

48 C.J. p 1160 note 77, 

18- Ind.—^Adams County v. Cole, 
supra, 

19. Vt,—Warren v, Saxby, 12 Vt. 
146. 

48 C.J. p 1166 note 82. 

20. * N.C.—^Puckett V. Alexander, 8 
S.E. 767, 102 N-C. 95. 3 L.R.A. 43. 

48 C.J. p 1160 note S3. 

21. Mass.—^Hewitt v. Wilcox, 1 
Mete. 154. 

22. Ga.—Maddox v. Boswell, 30 Ga. 
38—^Newsom v. Lindsey, 21 Ga. 
365. 



70 C.J.S. 

third person to pay for them, unless the latter owes a 
legal duty to the patient. 

The general rule is that one who calls on a phy¬ 
sician to render services to another is not liable for 
those services in the absence of an agreement, ex¬ 
press or implied, to pay therefor,23 if defendant is 
not legally bound to furnish such service to the 
third person.24 The payment of prior bills for 
medical services rendered to another,25 or the pay¬ 
ment of his hospital bills,26 or a request that the 
physician’s bill be allowed to run until a later 
date,27 will not create a liability to pay for medi¬ 
cal services to another in one not otherwise ob¬ 
ligated to do so; nor will payment of part of the 
medical bill of another create a liability to pay the 
remainder in one not otherwise obligated.28 Where, 
however, the circumstances are sufficient to show 
an intention on the part of the person requesting 
the services to pay therefor, he may become liable 
to the physician,29 and, where the relationship of 
the parties is such that the third person owes the 
patient a duty to provide care, the physician may 
recover for services rendered at his request.30 

b. Express Agreement 

One may by express contract subject himself to lia- 


§ 70 

bility to pay a physician for services rendered to an¬ 
other. 

One person may by express contract make him¬ 
self liable for medical services rendered to an¬ 
other ;3i and the rendering of the services is suf¬ 
ficient consideration to support the contractus The 
consent of the patient is not necessary to the va¬ 
lidity of an express contract on the part of an¬ 
other to be answerable for the physician’s compen- 
sation.23 The father of a married woman is lia¬ 
ble under his promise to pay for medical services 
rendered to his daughter at his request, despite the 
legal responsibility of her husband ;34 but, where 
an adult child has contracted to pay for medical 
services rendered to him, his father is not liable 
on an oral promise to pay.35 Where defendant au¬ 
thorized another to inform a physician that defend¬ 
ant would pay for services to third persons, but, 
instead of such statement, an unauthorized and un¬ 
written guaranty by defendant was communicated 
to the physician, defendant is not liable.26 

Subsequent assumption of liability. The liability 
is not affected by the fact that it was not assumed 
until after the physician had made several visits to 
the patient without the knowledge or procurement 
of the promisor,27 this liability being an original 
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■23. N.M.—Johnson v. Armstrong* & 
Armstrong, 66 P.2d 992, 41 N.M. 
206. 

S.D.—Hannon v. Interstate Power 
Co., 275 N.W. 358, 65 S.D, 493. 
Tenn.—Boyalt v. Ruffner, 5 Tenn. 
App. 527. 

48 C.J. p 1163 note 32. 

Kumanitarlau doctrine 

At common law, when one secures 
services to be rendered, whether ren¬ 
dered to himself or to another, there 
is an implied contract to pay for 
such services, but an exception to 
such rule is made when a doctor is 
called for another. Otherwise a 
neighbor or stranger might hesitate 
to call for a physician to attend a 
stricken man unable to make such 
call himself.—^Weakley County Hos¬ 
pital V. Kentucky-Tennessee Light 
& Power Co., 107 S.W.2d 226, 171 
Tenn. 662. 

24. Cal.—Zumwalt v. Schwarz, 297 
P. 608, 112 Cal.App. 734. 

N.M.—Johnson v. Armstrong & Arm¬ 
strong, 66 P.2d 992, 41 N.M. 206. 
Term.—Corpus Juris cited in Weak¬ 
ley County Hospital v. Kentucky- 
Tennessee Light & Power Co., 107 
S.W.2d 226, 228, 171 Tenn. 662. 

Vt.—^Lawrence v. Anderson, 184 A. 

689, 108 Vt. 176. 

48 C.J. p 1163 note 33. 

25. Colo.—Morse v. Friend, 149 P. 
618, 59 Colo. 496. 

20. Ohio.—-Lind v. Zeisel, 159 N.E. 
849, 26 Ohio App. 439. 
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S.D.—Shirley v. Madsen, 216 N.W. i 
601, 52 S.D. 43. 

27. S.D.—Shirley v. Madsen, supra. 

28. Colo.—Morse v. Friend, 149 P. 
618, 69 Colo. 496. 

29. S.D.—^Hannon v. Interstate Pow¬ 
er Co., 275 N.W. 368, 66 S.D. 493. 

30. Mo.—Gronoway v. Markham, 
115 S.W.2d 136, 232 Mo.App. 1118. 

Tex.—Clay Drilling Co. v. Furman, 
Civ.App., 150 S.W.2d 869. 

31. Ga.—Corpus Juris cited in Guy 
V. Riley, 180 S.E. 624, 61 Ga.App. 
404. 

Ill.—^Warren v. Supernand, 33 N.E. 

2d 510, 309 Ill.App. 675. 

Ind.—Cay lor v. Risting, 10 N.E. 2d 
411, 104 Ind.App. 144—Caylor v. 
Pearson, 10 N.E.2d 411, 104 Ind. 
App. 702. 

Pa.—^Betts Hospital v. Burd, Com. 

PI., 31 North.Co. 64. 

48 C.J. p 1163 note 39, 

XTniou contract 

Where members of coal miners’ 
union entered into a collective bar¬ 
gaining arrangement with two phy¬ 
sicians for medical services, with a 
stated monthly sum to be deducted 
by coal company from miners’ sal¬ 
aries, the right of physicians to be 
compensated for professional serv¬ 
ices rendered was dependent on 
terms of their contracts with union; 
and, where the physicians agreed to 
divide equally monthly sums deduct¬ 
ed from coal miners’ salaries, physi- 
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cians’ right to remuneration was not 
based on individual contracts with 
members of union where medical 
fees had no relation to services ren¬ 
dered by physicians in any indi¬ 
vidual case.—^Harris v, Farquhar, 10 
A,2d 10, 337 Pa. 369. 

32. Mo.—Mitchell v. Davis, App., 
190 S.W. 357. 

Service pursuant to promise 

A physician’s furnishing of medi¬ 
cal services to injured child, at re¬ 
quest of, and on promise of, husband 
of motorist who had injured child 
that he would pay for such service, 
was sufficient consideration for 
promise to pay, regardless of wheth¬ 
er husband of motorist was under 
legal or moral obligation to furnish 
medical attention, or whether prom¬ 
ise of child’s father that he would 
not sue if motorist’s husband would 
pay medical bills was unenforceable. 
—Proctor V. Sisler, 78 P.2d 802, 182 
Okl. 603. 

33. Ala.—^White v. Mastin, 38 Ala. 
147. 

Ill.—^King V. Edmiston, 88 Ill. 257. 

34. La.—^Hyman v. Vitrano, 2 La. 
App. 59. 

35. Cal.—^Edelman v, McDonell, 68 
P. 528, 126 Cal. 210. 

30. N.Y.—^Bonime v. Hurwitz, 123 
N.T.S. 131. 

37. Ala.—^White v. Mastin, 38 Ala. 
147. 

Ill.—King V. Edmiston, 88 Ill. 257. 
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undertaking on his part;^^ but one who assumes 
liability after visits have already been made will 
be liable only for services rendered after such as¬ 
sumption, and not for those prior thereto,^^ unless 
the terms of the assumption are such as to indi¬ 
cate an intention to be liable for the entire treat¬ 
ment.^ 

Subseqiirent visits or treatment. If one engages 
a physician to attend an urgent case, and makes 
no limitation as to time, he is liable to such physi¬ 
cian for all subsequent visits, until the physician^s 
services are dispensed with.^i A physician hired 
generally by a third person to treat another, may 
recover for a second operation, if he finds it nec- 

essary.'^^ 

c. Implied Agreement 

Ordinarily a contract to pay for the services of a 
physician will not be implied from the mere request of a 
third person for him to attend the patient, but the rela¬ 
tionship of the patient and third person or other special 
circumstances may support such an implication. 

The law does not raise an implied promise on the 
part of a person, who requests a physician to per¬ 
form services for another, to pay for the services 
so rendered,^3 unless the relation of such person to 
the patient is such as puts him under a legal obliga¬ 
tion to provide medical attention for the patient,^^ 


or unless the circumstances, including acts and 
conduct, are such as to show an intention on his 
part to pay for the services ;45 and it is immaterial 
whether or not the case is one of emergency.^® 
Where the physician is aware that one requesting 
his services for a third person is acting solely as 
a messenger for the latter, he cannot recover 
against the messenger but, where there is noth¬ 
ing to indicate to the physician that the person 
calling him is acting as a messenger, and the cir¬ 
cumstances raise a reasonable inference that such 
person intends to pay, the physician may recover,^^ 
as he likewise may where the party calling him 
gives him to understand that he himself is the em- 
ployer.^^ 

Sermces to adult child or married daughter. The 
circumstances may be such that, where a parent or¬ 
ders a physician to treat his adult child, the par¬ 
ent thereby assumes responsibility to pay the phy¬ 
sician’s compensation.50 On the other hand, it has 
been held that a mere request by a parent to a 
physician to attend a child who is of age,^! or his 
or her acquiescence in the physician’s attendance on 
such child,S2 does not raise an implied promise on 
part of the parent to pay for the physician’s serv¬ 
ices, although the child is ill at the home of the 
parent.53 Similarly, a physician who at the im- 


38. Ala.—White v. Mastin, 38 Ala. 
147. 

48 C.J. p 1163 note 46. 

39. Ill.—^King V. Edmiston, 88 Ill. 
257. 

40. Mo.—^Perkins v. Elilpatriok, App., 
193 -S.W. 876. 

41. Mo.— CorptLS Juris (quoted in Ni- 
gro V. Maryland Casualty Co., 
App., 63 S.W.2d 414, 417. 

48 C.J. p 1163 note 49, 

Zintixe service 

Physician’s employment, not coun¬ 
termanded by employer knowing of 
continued treatment of patient, is 
for entire service.—^Nigro v. Mary¬ 
land Casualty Co., supra. 

42. Wash.—Hood v. Gerrick. 125 P. 
956, 69 Wash. 607. 

43. Cal.—^Zumwalt v. Schwarz, 297 
P. 608, 112 Cal.App. 734. 

Mo.—Gro noway v. Markham, 115 S. 

W.2d 136, 232 Mo.App. 1118. 

Wis.— 'Corpus Juris cited ia Andrew 

V. Brecker, 282 N.W. 609, 611, 229 
Wis. 626. 

48 C.J. p 1163 note 51. 

44. Pa.—Gardiner v. Cleveland Mo¬ 
tors, App., 16 So.2d 544. 

Mo.—Gronoway v. Markham, 115 S. 

W. 2d 136, 232 Mo.App. 1118. 

Wis.— Corpus Juris cited in Andrew 

V. Brecker, 282 N.W. 609, 611, 229 
Wis. 526. 


Liability of: 

Husband for medical services fur¬ 
nished wife see Husband and 
Wife § 60 a. 

Master for medical services fur¬ 
nished to: 

Apprentice see Apprentices § 15 
a. 

Servant see Master and Servant 
§ 166. 

Parent for medical services fur¬ 
nished child see Parent and 
Child § 16 b (4). 

Maintenance and cure of disabled 
seaman see the C.J.S. title Seamen 
§§ 172-187, also 56 C.J. p 1066 note 
60-p 1082 note 19. 

Medical attendance as family ex¬ 
pense for which both husband and 
wife are liable see Husband and 
Wife § 64 c. 

45. Iowa.—^Valentine v. Morgan, 
222 N.W. 412, 207 Iowa 232. 

Hy.—Shields Const. Co. v. Cowan, 
109 S.W.2d 685, 270 OECy. 173. 

•S.D.—^Hannon v. Interstate Power 
Co., 275 N.W. 358, 65 S.D. 493.. 
Wis.—Corpus Juris cited in Andrew 
V. Brecker, 282 N.W. 609, 611, 229 
Wis. 526. 

48 C,J. p 1164 note 53. 

46. Iowa.—^Valentine v. Morgan, 222 
N.W. 412, 207 Iowa 232. 


48. N.T.—Poster v. Meeks, 41 N.T. 
S. 950, 18 Misc. 461. 

48 C.J. p 1164 note 56. 

49. Mo.—Morrell v. Lawrence, 101 
S.W. 571, 203 Mo. 363, 120 Am.S.R. 
660, 11 Ann.Cas. 650. 

Vt.—Clark v. Waterman, 7 Vt. 76, 
29 Am.D. 150. 

60. Wis.—Benton v. Stadler, 234 N. 

W. 739, 203 Wis. 636, 

Duties of support in respect of adult 
child generally see Parent and 
Child § 17. 

Pailure to disavow responsibility 
A father ordering physician to call 
at home to treat adult daughter, 
who refused to permit operation un¬ 
til the doctor had first secured per¬ 
mission of her father, must pay for 
services unless he informs physician 
that he disavows responsibility.— 
Benton v. Stadler, supra. 

51. S.C.—Corpus Juris quoted in 

Broadway v. Jeffers, 194 S.E. 642, 
645, 185 S.C.,523, 114 A.L.R. 1244. 

Wyo.—Wantulok v. Wantulok, 214 
P.2d 477. 

48 C.J. p 1164 note 59. 

52. S.C.—Corpus Juris q.uoted in 

Broadway v. Jeffers, 194 S.E. 642, 
645, 185 S.C. 523, 114 A.L.R. 1244. 

48 C.J- p 1164 note 60. 

53. S.C.—Corpus Juris quoted in 

Broadway v. Jeffers, 194 S.E. 642, 
645, 185 S.IC. 523, 114 A.L.R. 1244. 

1 48 C.J. p 1165 note 61. 


47. N.C.—Smith v. Riddick, 50 N.C. 

342. 
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portunity of a mother treats her married daughter, 
who is living with her husband, first insisting on 
the husband’s consent, cannot recover from the 
mother as on an implied promise to pay for his 
services.^^ On the other hand, the circumstances 
may be such as to show an intention, on the part 
of a parent requesting or acquiescing in the serv¬ 
ices of a physician to his adult child, to be liable 
therefor, and a reliance on such intention by the 
physician, in which case the parent is liable.55 

Services to other relatives. The mere fact that 
a child calls a physician to attend his parent does 
not of itself impose on him a legal liability to 
pay the physician but it has been held that, 
while a child is under no legal obligation to sup¬ 
port an aged parent, if he does receive him into the 
family he is prima facie responsible for services 
which he calls on a physician to perform for such 
parent.57 The law will not imply, from the mere 
act of one in calling a physician to attend a broth¬ 
er's or a sister,59 a promise on his part to pay 
for the services rendered; but circumstances and 
statements may show an intention or an implied 
promise to be liable for services to a brother®^ 
or to a niece.51 There is nothing in the relation¬ 
ship of father-in-law and daughter-in-law from 
which the law will impose on the former the lia¬ 
bility to pay for medical treatment of the latter;®^ 
and the presence of a son-in-law while his mother- 
in-law is being attended by a physician is not suffi¬ 


cient to show his implied promise to pay the physi- 
cian.59 One who calls a physician for a person 
who, although not a relative, is regarded as a mem¬ 
ber of the family, has been held liable for services 
rendered without notice that he does not intend 
to make himself liable.®^ 

§71. Amount of Compensation 

a. Under express contract 

b. In absence of express contract 

a. Under Express Contract 

Where there is an express contract as to the amount 
of a physician’s compensation, such contract controls In 
the absence of fraud. 

Where a physician or surgeon has made an ex¬ 
press contract with the person employing him, 
whereby he is to receive a stipulated sum for his 
services, his right to compensation is limited tO’ the 
amount agreed on;®® but on due performance he 
is entitled to the amount stipulated.®® Only the 
reasonable value, and not the contract price, will 
be allowed where there are special circumstances 
from which it appears that the contract was induced 
by fraud or improper or undue advantage over the 
patient or employer.®*^ Where the contract calls 
for the performance of services of a specified na¬ 
ture, additional compensation may be recovered for 
services of a different nature,®® but not for services 


54. S.C.—Corpus Juris quoted in 
Broadway v. JefCers^ 194 S.B. 642, 
645, 185 S.C. 523, 114 A.L,.R. 1244. 

48 C.J. p 1165 note 62. 

55. S.C.—Corpus Juris quoted in 
Broadway v. Jeffers, 194 S.E. 642, 
645, 185 S.C. 523, 114 A.L.R. 1244. 

48 C.J. p 1165 note 63. 

56. Vt.—Lawrence v. Anderson, 184 
A. 689, 108 Vt. 176. 

Xiack of leg'al benefit 

Daughter who had called physi¬ 
cian to attend her injured father 
and requested physician to do every¬ 
thing he could to see that father 
was taken care of would not be li¬ 
able for services of physician to fa¬ 
ther, since such services were not 
beneficial in a legal sense, to daugh¬ 
ter.—Lawrence v. Anderson, supra. 
Necessity of original promise 

Unless a child makes an original 
promise to pay doctor for medical 
services rendered in the care and 
treatment of his father, child may 
not be held liable therefor.—Suss- 
man v. Van Ness, 85 N.T.S.2d 713. 

57. Kan.—Hentig v, Kernke, 25 Kan 
659. 

48 'C,J. p 1166 note 64. 


58. R.I.—Churchill v. Hebden, 78 A. 
337, 32 R.I. 34. 

48 C.J. p 1165 note 65. 

59. Del.—Knowles v. Massey, Su¬ 
per., 81 A. 470. 

60. Colo.—Hall V. Allen, 104 P. 489 
46 Colo. 355. 

48 C.J. p 1165 note 67. 

61. Minn.—Bigelow v. Hill, 152 N 
W. 763, 129 Minn. 399. 

48 C.J. p 1165 note 68. 

62. Ill.—^Dorion v. Jacobson, 113 
Ill.App. 533. 

63. Ga.—^Madden v. Blain, 66 Ga. 
49. 

64. Neb.—Grattop v. Rowheder, 96 
N.W. 679. 1 Neb., Unofe., 660. 

65. Ky.—Shields Const. Co. v. Co¬ 
wan, 109 S-W.2d 585, 270 Ky. 173. 

48 C,J. p 1165 note 74. 

• Division of compensation 

Where two physicians employed’ 
by miners’ union agreed to divide 
equally monthly sums deducted by 
coal company from miners* salaries, 
on resignation of one physician and 
appointment by union of his succes¬ 
sor, physician first employed was 
not entitled to retain substantially 
all of compensation intended for 
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both union physicians where selec¬ 
tion of successor for resigning phy¬ 
sician and basis of his remuneration 
continued to remain within control 
of union.—Harris v. Farquhar, 10 
A.2d 10, 337 Pa. 369. 

Pee to be satisfactory 

(1) Physician’s statement that it 
was his custom to charge fee satis¬ 
factory to patient, family doctor, 
and himself, did not contract for 
compensation.—^Pfeiffer v. Dyer, 145 
A. 284, 295 Pa. 306. 

(2) Custom of charging fee satis¬ 
factory to patient, family doctor, 
and physician, even if amounting to 
contract, did not authorize patient’s 
husband to fix compensation, which 
was determinable by other physi¬ 
cians’ opinion.—^Pfeiffer v. Dyer, su¬ 
pra. 

66. S.D.—^Doyle v. Edwards, 91 N. 
W. 322, 15 S.D. 648. 

48 C.J. p 1165 note 74. 

67. Ark.—Guild v. Whitlow, 267 S. 
W. 383, 162 Ark. 108. 

48 C.J. p 1165 note 75. 

68. Ark,—Brown v. Murrell, 16 S. 
W. 478. 

Neb.—^Union Pac. R. Co. v. Graddy, 
41 N.W. 809, 26 Neb. 849. 
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incident to the original employment,®^ or for ex¬ 
penses incidental thereto,*70 nor can recovery be 
had for services performed after the expiration of 
the contract'll 

b. In Absence of Express Contract 

(1) In general 

(2) Factors governing propriety of 

charge 

(1) In General 

In the absence of a contract expressly fixing a physi¬ 
cian's compensation, he is entitied to the reasonable value 
of his services. 

In the absence of an agreement as to the amount 
to be paid for the services of a physician, the law 
will imply a promise to pay the reasonable value 
of his services.'^2 There is no presumption of law 
as to the value of a physician^s services,*^® or that 
a jury can ascertain their value without testimony 
from persons knowing something about such val- 

ue.74 

(2) Factors Governing Propriety of Charge 
aa. Custom 

bb. Nature of case ; amount of attention 
cc. Professional standing, skill, and in¬ 
come of physician 

dd. Financial condition of patient or oth¬ 
er employer 
ee. Other factors 

aa. Custom 

The fee customarily charged by other practitioners of 


similar standing for similar services is a factor for con¬ 
sideration in determining the reasonable compensation of 
a physician. 

A physician is entitled to recover the ordinary 
and reasonable charges usually made for such serv¬ 
ices as he has rendered by members of the same 
profession of similar standing.'^® Previous charg¬ 
es of a physician as a family physician have been 
held to establish his fee per visit for treatment to 
another member of the family in the same ca¬ 
pacity.*^® 

bb. Nature of Case; Amount of Attention 

The nature of the case and the amount of time de¬ 
voted to it are proper factors for consideration in fixing a 
reasonable charge for the services of a physician. 

Factors which may be taken into consideration 
in determining the compensation to which a physi¬ 
cian is entitled include the nature and difficulty of 
the case,the time devoted to it,*^® the amount of 
services rendered,'^® the number of visits,®® and 
whether they are made during the day or at night.®i 

Time lost from office. It has been held that a 
contract for a physician’s services should not be 
construed to give him compensation for loss of 
business while away from his office, in addition to 
compensation for the services, unless the language 
employed is susceptible of no other construction.®2 
On the other hand, where a physician travels a 
substantial distance from his office in response to 
a call for his services in another place, he will be 
entitled to compensation for the time spent in trav¬ 
el,®® and, where services have been rendered in 


69. Fla.—^Painter Fertilizer Co. v. 
Boyd, 114 So. 444, 93 Fla. 354. 

48 C.J. p 1166 note 7.7. 

70. Tex.—Lakeside Sanitarium v. 
Dickens, Civ.App., 259 S.W. 1110. 

48 C.J. p 1166 note 78. 

71. Ala.—^American Mut. Liability 
Ins. Co. V, McDiarmid, 99 So. 849, 
211 Ala. 127. 

48 C.J. p 1166 note 79. 

72. Pa.—In re McKeehan's Estate, 
57 A.2d 907, 358 Pa. 548—Husik v. 
Lever, 95 Pa.Super. 258—^In re 
Walker’s Estate, Orph., 63 York 
Legr.Rec. 1. 

Tex.—^Anderson v. Caulk, Civ.App., 
5 S.W.2d 816, affirmed Caulk v. An¬ 
derson, 37 S.W.2d 1008, 120 Tex. 
253. 

48 C.J. p 1166 note 80. 

Particular amounts lield proper 

(1) One hundred dollars for treat¬ 
ment of defendant’s eyes after in¬ 
jury by shotgun wounds.—^Haik v. 
Birou, La.App., 15 So.2d 388. 

(2) Five hundred dollars for serv¬ 
ices of two surgeons in performing 
a prostatectomy involving two oper¬ 


ations.—Miracle v. Barker, 136 P.2d 
678, 59 Wyo. 92. 

(3) Other amounts held reason¬ 
able see 48 C.J. p 1166 note 80 [e]. 
Particular amounts held improper 

(1) One hundred dollars for treat¬ 
ment of eyes of defendant’s wife and 
son over period of several months. 
—Rosenthal v. Clotworthy, La.App., 
163 So. 559. 

(2) Other amounts held excessive 
or unreasonable see 48 C.J. p 1166 
note 80 [f], 

73. Mich.—^Wood v. Barker, 13 N.W. 

597, 49 Mich. 295. 

48 C.J. p 1166 note 81. 

7^. Mich.—^Wood V, Barker, supra, 
48 C.J. p 1166 note 82. 

75. 'Cal.—Corpus Juris cited in 
Citron v. Fields, 85 P.2d 534, 538, 

■ 30 Cal.App.2d 61. 

Pa.—^Pfeiffer v. Dyer, 145 A. 284, 295 
' Pa. 306. 

48 C.J. p 1166 note 85. 

76. N.Y.—Haas v. Read, 117 N.Y.S. 
106, 63 Misc. 342. 

77« La,—Womack v, Burka, App., 
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14 So.2d 302, modified on other 
grounds 19 So.2d 127, 206 La. 261. 
48 C.J. p 1167 note 91. 

78. La.—'Gelpi v. Wilbert, 119 So. 
455, 9 La.App. 170. 

79. La.—^Young’ v. Succession of 
Von Schoeler, 91 So. 651, 151 La. 
73. 

Pa.—^In re Richter’s Estate, 11 Pa. 
Dist. & Co. 485. 

80. La.—Succession of Bouziga, 106 
So. 328, 159 La. 853. 

48 C.J. p 1167 note 95. 

81. Puerto Rico.—Lange v. Cristy, 
26 Puerto Rico 333. 

82. Isr.Y. —^Burke v. Mulgrew, 111 N. 
T.S. 899, 127 App.Div, 783, appeal 
dismissed 90 N.E. 1166, 197 N..Y. 
621. 

83. Ga.—^Martin v. Mayer, 11 S.E. 
2d 218, 63 Ga.App. 387. 

Prom one state to another 

A physician was entitled to recov¬ 
er for time lost from his office in 
proceeding from his regular place of 
' practice in one state to another 
state where patient, suffering from 
tuberculosis, resided, in order to ex- 
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compliance with a patient’s request that they be giv¬ 
en exclusively for a time, to the abandonment of 
other practice, the usual charges are not sufficient 
compensation, and the nature of the contract and 
its effect upon the physician’s practice may be con¬ 
sidered in determining the proper amount.^4 

cc. Professional Standing, Skill, and Income 
of Physician 

The professional standing of a physician, together 
with his training, experience, and skill, may be con¬ 
sidered in determining what constitutes a reasonable 
compensation for his services; but the amount of his in¬ 
come has been held not a proper factor for consideration. 

In determining a reasonable charge for the serv¬ 
ices of a physician the court or jury should con¬ 
sider all the elements bearing on his capabilities 
which enter into the demand for his services, 
such as his education and training,8® experience,^ 
skill or capacity,8 8 and professional standing or 
reputation.S9 The extent of a physician’s business 
or practice is also a factor for consideration,*90 
but it has been held that in determining the value 
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of a physician’s services it is immaterial what his 
average daily income from his profession was 
or had been.^i 

dd. Financial Condition of Patient or Other 
Employer 

There is a conflict of the authorities with respect to 
the question whether the ability of the patient or other 
employer to pay should be considered in determining the 
reasonableness of a physician's charges. 

As to whether the financial condition of a per¬ 
son receiving the services of a physician, or at 
whose request they are rendered for another, or 
the value of the estate of such a person, may be con¬ 
sidered as affecting the propriety and reasonable¬ 
ness of the physician’s charge, there is a conflict 
of the authorities.^^ Some cases hold that these 
elements may be considered,98 especially where 
there is a general custom to graduate charges in 
accordance with ability to pay,94 while other au¬ 
thorities deny that the financial condition of the 
employer is a proper factor for consideration, 
or hold that it is improper to consider such factor 


amine and prescribe for the patient. 
—Martin v. Mayer, supra. 

84. Tenn.—Maddin v. Head, 1 Lea 
664. 

85. Cal.—Citron v. Fields, 85 P.2d 
534, 30 Cal.App.2d 51. 

86. La.—Womack v. Burka, 14 So. 
2d 302, App., modified on other 
grounds 19 So.2d 127, 206 La. 251. 

Mo.—Stockbridge v. Crooker, 34 Me. 

349, 56 Am.D. 662, 

48 O.J. p 1167 note 99. 

87- La.—^Womack v. Burka, App., 
14 So.2d 302, modified on other 
grounds 19 So.2d 127, 206 La. 251. 

Tex.—Salyer v. Shropshire, Civ.App., 
144 S.W.2d 618. 

48 C.J. p 1167 note 1. 

One Just licensed to practice 
could not have established within a 
community the same demand for his 
services that would exist for a 
Mayo, and, even though he might 
perform in an entirely satisfactory 
manner, would not be entitled to the 
same remuneration as a more ex¬ 
perienced practitioner,—Citron v. 
Fields, 85 P.2d 634, 30 Cal.App.2d 
51. 

88- Tex.—'Slayer v. Shropshire, Civ. 
App., 144 B.W.2d 618. 

48 C.J. p 1167 note 99. 

G-iftedl doctor 

When a doctor possesses a rare 
gift in the matter of professional 
accomplishments and the demand 
for his time and services becomes 
very great, he is entitled to greater 
compensation than he would be If 
such were not the case.—Citron v. 
Fields. 85 P.2d 634, 30 Cal.App.2d 
51. 


Same performance as that of one 
more slcillful 

It has been held that a surgeon 
who skillfully performs an opera¬ 
tion is entitled to the same compen¬ 
sation as one more learned and skill¬ 
ful who could perform the same 
operation no better.—Stockbridge v. 
Crooker, 34 Me. 349, 56 Am.D. 662- 

89. Cal.—Citron v. Fields, 85 P.2d 
634, 30 Cal.App.2d 51. 

Pa.—In re Tetlow’s Estate, 22 Pa. 

List. & Co. 168, 50 Montg.Co. 188. 
48 C.J. p 1167 note 98. 

One element 

One of the elements in determin¬ 
ing proper amount to be charged for 
reasonable value of services ren¬ 
dered by physician is his standing 
in his profession in the community. 
—Citron v. Fields, 85 P.2d 534, 30 
Cal.App.2d 61. 

90. Tex.—Salyer v. Shropshire, Civ. 
App., 144 S.W.2d 618. 

48 €.J. p 1167 note 98 [a]. 

91. Mich.—Thomas v. Caulkett, 24 
K.W. 154, 67 Mich, 392, 58 Am.R. 
369. 

48 C.J. P 1167 note 6. 

92. Tex,—^Pirst Nat, Bank v. Pow¬ 
ell. Civ.App., 76 S.W.2d 870, error 
dismissed. 

Wyo.^—Corpus Juris cited in. Miracle 
V. Barker, 136 P.2d 678, 681, 59 
Wyo. 92. 

93. Cal.—Corpus Juris cited in Zum- 
walt V. Schwarz, 297 P. 608, 610, 
112 Cal.App. 734. 

Or.—^Mount v. Biechers, 13 P.2d 335, 
140 Or. 267. 

Pa.—In re McKeehan’s Estate, 67 
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A.2d 907, 358 Pa. 548—Pfeiffer v. 
Dyer, 145 A. 284, 295 Pa. 306. 

48 C.J. p 1168 note 9. 

Ample funds 

Physician, in fixing charge for 
services, may consider fact that pa¬ 
tient has ample funds out of which 
to pay.—^Womack v. Burka, App., 14 
So.2d 302, modified on other grounds 
19 So.2d 127, 206 La. 251. 

Annual net Income of the patient 
has a bearing on his ability to pay 
and is, therefore, a proper factor for 
consideration in determining the fee 
which should he charged for the 
services of a physician or surgeon. 
—Citron v. Fields, 85 P.2d 534, SO 
Cal.App.2d 61. 

XXL Texas 

(1) The courts now follow the 
text rule.—Caulk v. Anderson, 37 S. 
W.2d 1008, 120 Tex. 253—First Nat. 
Bank v. Powell, Civ.App., 76 'S.W.2d 
870, error dismissed. 

<2) An earlier case held that the 
financial condition of the patient 
was not a proper factor for con¬ 
sideration.—Swift V- Kelly, 133 S.W. 
901, 63 Tex.Civ,App. 270. 

94, Cal.—^Zumwalt v. Schwarz, 297 
P. 608, 112 Cal.App.2d 734. 

Wash.—^Houda v. McDonald, 294 P. 
249, 159 Wash. 661. 

95. Iowa.—^Robinson v. Campbell, 
47 Iowa 625. 

Mo,—^Morrell v. Lawrence, 101 S.W. 
671, 203 Mo, 363, 120 Am.S.R. 660, 
11 Ann.Cas. 650—Glenn v. Thomp¬ 
son, 61 S.W,2d 210, 228 Mo.App. 
1087. 

48 C.J. p 1168 note 10. 
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except where there is evidence of a recog‘ni 2 ed 
usage, which has grown into a custom, to graduate 
professional charges with respect to the financial 
condition of the patient, so that it may be consid¬ 
ered that the services were rendered and accepted 
in contemplation of it.®® It has been held that the 
financial condition of one to whom medical services 
were given while he was unconscious may not 
be considered on the question of compensation;®'^ 
but there is also authority to the contrary.®® 

ee. Other Factors 

The size of the city or town where the services are 
rendered, and the expense and inconvenience of attend¬ 
ing the patient, are proper to consider in vaiuing the 
services of a physician; but it has been heid improper 
to consider the vocation of the patient, or the success of 
the treatment. 

Other factors which have been held proper to 
consider on the question of a physician's remunera¬ 
tion are the inconvenience®® and expense^ to which 
he was subjected, and the size of the city or town 
where the services were rendered.^ Factors which 
the courts have refused to consider include the vo¬ 
cation of the patient,® or the success of the treat¬ 
ment.^ 

§ 72. Actions for Compensation 

Particular matters with respect to actions by a 
physician or surgeon for compensation will be dis¬ 
cussed in the sections immediately following. 

Examine Pocket Parts for later cases. 

§ 73. - Nature and Right of Action 

The common counts may afford an appropriate rem¬ 


edy by which to recover compensation for medical serv¬ 
ices. 

The common counts is an appropriate remedy for 
medical services rendered under an express em¬ 
ployment to pay an undetermined compensation of 
a named value, not paid by defendant,® and by 
proper pleading and proof a physician may recover 
on a quantum meruit, for the reasonable value of 
services rendered and materials furnished, in lieu 
of contract, less pa 3 ments made and damages suf¬ 
fered by the patient® Indebitatus assumpsit lies on 
a physician's bill for medicines, travel, and attend¬ 
ance.*^ Where a petition to recover the balance due 
on account of services rendered by a physician 
fails to allege that an account has been stated 
between the parties, it is regarded as an action on 
an open account.® It has also been held that a 
physician's claim for services rendered is a cause 
of action for unliquidated damages against his 
patient,® which is not cognizable in equity but can 
be adjudicated only by jury trial.^® A statute pro¬ 
hibiting a physician or surgeon from disclosing 
information acquired by him in a professional ca¬ 
pacity does not deprive him of his cause of action 
for services if he can prove them by proper evi- 
dence.ll 

§ 74 . - Defenses 

Matters which defeat the right of a physician or sur¬ 
geon to compensation constitute a good defense to an ac¬ 
tion therefor. 

Matters which defeat the right of a physician or 
surgeon to compensation constitute a good defense 
to an action therefor.^® Accordingly, where statute 
prohibits an unauthorized practitioner from recov¬ 
ering his fees, noncompliance therewith may be 


96. Mo.—G-lenn v. Thompson, App., 
45 S.W.2d 94S, distinguishing Mor¬ 
rell V. Lawrence, 101 S.W. 571, 203 
Mo. 363, 120 Am.S.R. 660. 11 Ann. 
Cas, 650. 

48 C.J. p 1168 note 11. 

97. Ark.—Cotnam v. Wisdom, 104 

S.W. 164, 83 Ark. 601, 608, 119 Am. 
S.R. 157, 12 L-R-A-.N-S., 1090, 13 
Ann.Cas. 25. 

48 C.J. p 1168 note 13. 

98. N.Y.—Schoenberg v. Rose, 145 
N.Y.S. 831. 

99. La.—Gelpi v. Wilbert, 119 So. 
455, 9 La.App. 170. 

48 C.J. p 1168 note 15. 

1. La.—Gelpi v, Wilbert, supra. 

2. Tex.—Salyer v. Shropshire, Civ. 
App.. 144 S,W.2d 618. 

8. Cal.—Citron v. Fields, 85 P.2d 
534, 30 Cal.App.2d 51. 

4. Cal.—^Baird v. Smith, 68 P.2d 
979. 21 Cal.App.2d 221. 


Pailnre to save life 

The fact that an operation proved 
futile and did not save a patient’s 
life has been held to have no bear¬ 
ing on the value of the surgeon's 
services, since ordinarily value of 
physician’s service is not dependent 
on saving of life of patient.—^Baird 
V. Smith, supra. 

5. Conn.—^Douglass v. Brandt, 121 
A. 179, 99 Conn. 161. 

6. Tex.—^Helms v. Day, Civ. App., 
215 S.W.2d 356. 

7. Mass.—^Pynchon v. Brewster, 
Quincy 224. 

48 'C.J. P 1169 note 23. 

8. Wyo.—Miracle v. Barker, 136 P. 
2d 678. 59 Wyo. 92. 

9. Fla.—Cobb v. Walker, 198 So. 
324, 144 Fla. 600. 

10- Fla.—Cobb V. Walker, 198 So. 
324, 144 Fla. 600. 
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11. N.Y.—'Schamberg v. Whitman, 
135 N.Y.S. 262, 75 Misc. 215, af¬ 
firmed 135 N.Y.S. 1141, 151 App. 
Div. 939. 

12. Habits of intoxication 

One who, knowing of a physician’s 
habits of intoxication, nevertheless 
continues to employ him may not 
set up the intoxication as a defense 
in such an action.—^McKleroy v. 
Sewell, 73 Ga. 657. 

Ignorance and negligence 
• In an action for compensation for 
the services of a physician who ex¬ 
amined defendant and testified, as a 
medical expert, as to his condition, 
the fact that the physician, through 
ignorance and negligence, testified 
that defendant was insane, which 
was untrue, constitutes a good de¬ 
fense, particularly where defendant 
was damaged by the testimony.— 
Coyne v. Baker, 84 P. 269, 2 Cal. 
App. 640. 
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pleaded in defense of an action for compensation 
but, where it is provided by statute that one deny¬ 
ing the physician's claim for compensation on the 
ground that he has not complied with the statutory 
prerequisites for admission to practice must give 
notice of his intention to dispute the claim on such 
grounds before the commencement of the action, 
a failure to give such notice renders the defense 
on such grounds unavailable.^^ a failure to bring 
an action within the period limited therefor by 
statute constitutes a good defense.is a plea of set¬ 
off, based on a tort in giving defendant an over¬ 
dose of medicine, has been held improper as a mat¬ 
ter of defense, in an action by a physician for com¬ 
pensation for his services but, under a plea of 
set-off, defendant may properly ask for repay¬ 
ment of the amount represented by a check there¬ 
tofore tendered in full settlement of his account 
where plaintiff physician refused the offer but nev¬ 
ertheless retained the check.^^ In the absence of 
a contract to the contrary, it is no defense to a 
physician's suit for compensation against a third 
person engaging him to treat a patient that the 
physician failed to make frequent reports of the 
patient's condition,ls or that he refused to permit 
X-ray pictures of the patient to be removed from 
his clinic for use by other physicians.^^ q'be fact 
that a physician, at the request of defendant, makes 
out his bill to a third person, who has not appeared 
as employing the physician, does not prevent a re¬ 
covery by him against defendant.20 

Fimmcial straits. The fact that the patient is in 
financial straits affords no defense to an action for 
compensation for medical services.^i 

Unsuitable dental plates. The fact that a dental 
plate is unsuitable may afford a defense to an ac¬ 
tion for the balance of a dentist's compensation,^^ 


but, where the dentist has been paid nothing by his 
patient and the latter insists on keeping the plate 
while refusing to accept the dentist's offer tO' fit 
it better, the fact that the plate does not fit will 
afford no defense to an action for compensation.23 

§ 75 . - Parties 

The general rules as to parties in civil actions apply 
in an action by a physician or surgeon to recover com¬ 
pensation for his services. 

The general rules as to parties in civil actions 
apply in actions by a physician or surgeon to re¬ 
cover compensation for his services.^- According¬ 
ly, where a physician, who is in partnership in the 
management of a hospital with a person not li¬ 
censed to practice medicine, sues for his own pro¬ 
fessional services to a patient at the hospital with¬ 
out joining his partner, there is no defect of par¬ 
ties plaintiff.25 In the case of a partnership of 
two physicians, the one who personally rendered 
services, with his partner's assistance, may sue 
alone despite existence of a collateral agreement 
to share fees with his partner,^6 and in any event 
he may sue as the real party in interest where his 
partner assigns his claim to him before trial, even 
though after suit has been begun.^^ 

§76, - Pleading 

a. In general 

b. Issues, proof, and variance 
a. In General 

The general rules of pleading in civil actions apply 
in an action by a physician or surgeon to recover com¬ 
pensation for his services. 

The general rules of pleading in civil actions 
apply in an action by a physician or surgeon to 
recover compensation for his services.^S Accord- 


13. Md.—^Berry v. Scott, 2 Harr. & 
G. 92. 

14. Ala.—Jordan v. Brewin, 19 Ala. 
238 

48 C.J. p 1169 note 36. 

15. La.—^Drs. Toler & Toler v. Mun¬ 
son, App,, 163 So. 189, modided on 
other grounds 168 So. 93, 184 La. 
896. 

16. Ga.—McKleroy v. Sewell, 73 Ga. 
667. 

17. R.I.—Gillis V. Melone, 11 A.2d 
442, 64 R..I. 173. 

18. Mich.—McGarry v. J. A. Mer- 
cier Co., 262 N.W. 296, 272 Mich. 
501, 100 A.L.H. 649. 

Beports rendered on reciuest 

Infrequency of physician’s reports 
to employer Who had engaged him to 
give professional care to injured em¬ 
ployee did not relieve employer from 


liability for payment of physician 
in absence of refusal of physician 
to report employee’s condition to 
employer when requested, and of 
specific understanding that physi¬ 
cian should render more frequent 
reports.—McGarry v. J. A. Mercier 
Co., supra. 

19. Mich.—^McGarry v. J. A. Mer¬ 
cier Co., supra. 

20. Ind.—Rubin, etc,, Shows v. 
Wagner, 158 M.E. 626, 86 Ind.App. 
493. 

21. N.Y.—Matsner v. Zales, 85 X.Y. 
S.2d 25. 

22. R.I.—Berger v. Rifkin, 179 A. 3. 
Wrong color; change painful 

Where patient, after making pay¬ 
ment on porcelain jackets dentist 
had fitted on patient’s teeth, refused 
to pay alleged balance on ground 
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that jackets were not color of teeth 
as promised, dentist was not enti¬ 
tled to balance of account because 
of offer to replace jackets, where 
great pain, discomfort, and incon¬ 
venience were incident to work.— 
Berger v. Rifkin, supra. 

23. R.I.—^Parvey v. Baras ch, 142 A. 
230. 

24. Mo.—Glenn v. Thompson, 61 S. 
W.2d 210, 228 Mo.App. 1087. 

25. Colo.—Hall v. Allen, IO 4 P. 489, 
46 Colo. 355. 

26. Mo.—Glenn v, Thompson, 61 S. 
W.2d 210, 228 Mo.App. 1087. 

27. Mo.—Glenn v. Thompson, supra. 

28. Ga.—^McKleory v. 'Sewell, 73 Ga, 
657. 

Pa.—Genkins v. Roberto, 21 Pa.Dist. 
& Co. 141—Griffith v, Furda, Com. 
PL. 23 Wash.Co. 41. 
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ingly, plaintiff should set forth in his pleadings the 
essentials of his cause of action.29 Where a 
physician suing for fees for his services is pre¬ 
sumed to he qualified, the complaint need not allege 
compliance with the statutory requirements for ad¬ 
mission to practice but some authorities hold 
that qualification must be pleaded.^^ In an action 
for the value of services rendered by a physician, 
it has been held sufficient to allege that he is a 
physician, that he was employed as such, that he 
rendered the services alleged, and that the rea¬ 
sonable value thereof was the amount sued for. 3 2 

Where the action is for services rendered to a 
third person, ordinarily the complaint should show 
a request by defendant for the performance of the 
services, a promise to pay, or the existence of facts 
from which a promise to pay will be inf err ed.^ 3 
If the action is on an open account, it is not neces¬ 
sary to allege an express agreement by defendant 
to pay.34 An allegation that services to defendanfs 
son were rendered at defendant's instance and re¬ 
quest is sufficient, whether the son was a minor or 


an adult likewise, in a complaint against a rail¬ 
road company36 qi* other employer37 for services 
to an employee, a count ''for services rendered at 
the special instance and request of the defendant'' 
is sufficient A physician's petition based on the 
theory that the third person to whom he rendered 
services was a dependent member of defendant's 
family, for whose necessities defendant was re¬ 
sponsible, should allege the facts showing such de¬ 
pendency and liability.38 A complaint for attend¬ 
ance and medicine furnished others at defendant's 
request should itemize the amounts charged where 
several different patients were treated,33 or where 
several doctors treated the same person.'^^J 

Plea or ansiver. Want of authority to practice 
need not be specially pleaded in defense to an ac¬ 
tion for medical services rendered,^! and may be 
availed of under a plea of the general issue in as- 
sumpsit.43 In order to authorize the defense of re¬ 
coupment or counterclaim, defendant should either 
plead the matter specially, or else plead the gen¬ 
eral issue, and, at the same time that plea is in- 


AUeg'ations as to practice 

In suit by physician to recover 
from husband for medical services 
rendered in treating wife, allegation 
that physician had a “large and lu¬ 
crative practice'* was not subject to 
objection that it was immaterial, ir¬ 
relevant, and prejudicial.—^Martin v. 
Mayer, 11 S.E.2d 218, 63 Ga.App. 
387. 

Counterclaim 

Where, in a suit to recover for 
medical services, defendant’s coun¬ 
terclaim for malpractice was of no 
avail because the special contract on 
which it was based was unsupported 
by testimony, defendant may amend 
his pleading so as to omit the spe¬ 
cial contract and base his counter¬ 
claim on the tort.—^Ruth v. McPher¬ 
son, 131 S.W. 474, 150 Mo.App. 694. 
Statement of account 

Allegations held sufficient com¬ 
pliance with order that account 
should be set out and that the rea¬ 
sonable value of the different items 
sued for should be stated.—^Martin 
V. Mayer, 11 S.B.2d 218, 63 Ga.App. 
387. 

29. Wyo.—^Miracle v. Barker, 136 P, 
2d 678, 59 Wyo. 92. 

Complaint or petition held sufficient 

(1) Generally. 

La.—^Drs. Toler & Toler v. Munson, 
App., 163 'S-o. 189, modified on oth¬ 
er grounds 168 So. 93, 184 La. 895. 
Pa.—Olds V. Foreign War Veterans 
Club, Com.Pl., 32 Erie Co. 90. 

(2) Petition alleging that physi¬ 
cian received defendant’s wife into 
hospital and treated her on two occa¬ 
sions for the first of which he sub- 


' mitted a bill which was approved 
and against which designated amount 
had been paid by husband, and for 
the second of which detailed charges 
were set out, was sufficient.—^Daute- 
rive V. Sternfels, La.App., 164 So. 
349, rehearing denied 164 So. 815. « 

(3) Complaint alleging that de¬ 
fendant patient made a contract 
with plaintife for medical services 
and alleging reasonable amount of 
services and amount paid stated 
cause of action against defendant.— 
Henderson v. Scott, 10 lsr.W.2d 490, 
72 IST.D. 616. 

30. Ohio.—McCormick v. Lux, Com. 
PI., 84 N.E.2d 775. 

48 C.J. p 1169 note 43. 

Presumption as to qualification of 
physician see infra § 77. 

31. Iowa.—^Hoxsey v. Baker, 246 N. 
W. 653, 216 Iowa 85. 

48 C.J. p 1169 note 44. 

32. Ga.—^Becker v. Humphries, 130 
S. E. 379, 34 Ga.App. 644. 

I 48 C.J. p 1169 note 45. 

I Reasonable value of services 
! should be stated in an action on 
quantum meruit. 

Pa.—^Knedler v. Clouse, Com.Pl., 53 
Dauph.Co. 228. 

Wyo.—Miracle v. Barker, 136 P.2d 
678, 59 Wyo. 92. 

33. Ind.—McEwen v. Hoffman, 85 N. 
E. 364, 42 Ind,App. 202. 

Complaint or petition held sufficient 
(1) Petition seeking to recover on 
account for surgical services render¬ 
ed to defendant’s wife was not sub¬ 
ject to demurrer because of plain¬ 
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tiff’s failure to plead that the serv¬ 
ice was rendered under contract with 
defendant or other facts establishing 
that the service was given on de¬ 
fendant’s credit,—^McCormick v. Lux, 
Ohio, Com.Pl., 84 N.E.2d 776. 

(2) A complaint which alleged 
that professional services were en¬ 
gaged by father for adult son who 
was in hospital and in need of im¬ 
mediate major operation and care, 
and rendered with consent and ap¬ 
proval of father, under rule of lib¬ 
eral construction, stated cause of ac¬ 
tion against father based on implied 
contract.—Broadway v. Jeffers, 194 
S.E. 642, 185 S.G. 623, 114 A.L.R. 
1244. 

34. Ga.—Becker v. Humphries, 130 
'S.E. 379, 34 Ga.App. 644. 

35. Mo.—^Bailey v. To well, App., 266 
S.W. 324. 

36. Ind.—Southern R. Co. v, Hazle- 
wood, 88 N.E. 636. 90 N.E. 18, 45 
Ind.App. 478. 

48 C.J. p 1170 note 60. 

37. Ind.—^McEwen v. Hoffman, 85 N. 
E. 364, 42 Ind.App. 202. 

38. Tex.—^Powell v. McGee, Civ. 
App., 258 S.W. 257. 

39. Tex.—Willet v. Western Naval 
Stores Co„ Civ.App., 198 S.W. 352. 

40. Pa.—Genkins v, Roberto, 21 Pa. 
Dist. & Co. 141. 

41. Ala.—^Matthews v. Turner, 2 
Stew. & P. 239. 

42. Ala.—Matthews v. Turner, su¬ 
pra. 
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terposed, give notice of the special matter relied 

on.“*3 

An affidavit of defense which does not explicitly 
aver that the number of visits charged for were 
not made, or name a number which had not been 
exceeded, but only avers uncertainty as to the num¬ 
ber of days on which two visits were made, is in¬ 
sufficient;^^ and an allegation that the charges 
are excessive, unfair, and unwarranted is indefinite, 
in the absence of a statement as to the rate agreed 
on or, in the absence of agreement, as to the usual 
and ordinary rate.^5 

b. Issues, Proof, and Variance 

In an action by a physician or surgeon to recover 
compensation fop his services, the proof should be con¬ 
fined to the issues raised by the pleadings, and there 
must not be a material variance between the pleadings 
and the proof. 

In an action by a physician or surgeon to re¬ 
cover compensation for his services, the proof 
should -be confined to the issues raised by the plead- 
ings.^e Where the answer admits the medical serv¬ 
ices, but denies the value alleged, defendant may 
show under such allegation that the treatment by 
plaintiff was unskillful.47 Where the answer ad¬ 
mits a contract for medical services, and alleges 
that the amount was not agreed on, but should be 
the usual fees, it is competent for either party to 
introduce evidence as to the value of the services.^s 
Under the common counts for a quantum meruit, 
it is competent for defendant to prove the real 
value of the services,'^^ or that they were of no 


value and, where plaintiff produces evidence 
to prove the value of his services, defendant may, 
under a general denial, show that the services were 
valueless^! or of less value than claimed.52 

Under a plea of the general issue in assumpsit 
evidence may be given to show want of authority 
to practice ^nd, under a rule of procedure re¬ 
lieving plaintiff from particularity of pleading, un¬ 
less exceptions are taken, a physician suing for 
compensation need not produce his license in open 
court in support of his pleading unless defendant 
raises the point by timely objection.^^ The evidence 
should be confined to the services rendered within 
the dates alleged.55^ In an action on a note for 
medical services, a plea of no consideration is in¬ 
sufficient to support proof that a payment was 
made to the physician under an agreement that it 
covered all treatments, or that the treatments were 
gratuitous, without such facts being pleaded.56 
Under allegations that services were rendered to 
defendant personally, it may not be shown in evi¬ 
dence, over defendant's objection, that the services 
were rendered to a third person at defendant's re- 
quest.®^ 

Where a complaint or petition is not based on an 
express contract, recovery may be had on an im¬ 
plied contractus or quantum meruit.59 In an action 
for medical services to defendant's minor son, proof 
of the necessity of the services, the approval of 
them by defendant while they were being rendered, 
and a promise to pay afterward, sufficiently tend to 


43- Ark.-—MIcLure v. Hart, 19 Ark. 
119. 

44. Pa.—Sprissler v. MePetridg’e, 37 
Pa.Super. 607. 

45. Fa.—Sprissler v. McFetridge, 
supra. 

46. Services rendered lay anotlier 
Under an allegation that “plain¬ 
tiff rendered professional services/* 
he cannot prove services rendered by 
another physician acting for him.—* 
Sayles v, FitzGerald, 44 A. 733, 72 
Conn. 891. 

47. N.Y.—Schopen v. Baldwin, 31 N. 
T.S. 581, 83 Hun 334. 

48. Ark.—Henderson v. Hall, 112 
S,W. 171, 87 Ark. 1, 25 L.B.A..N.S., 
70. 

49. Ala.—Jonas v. King, 1 So. 591, 
81 Ala. 285. 

50. Ala.^—Jonas v. King, supra. 

51. Neb.—Cate v. Hutchinson, 78 N. 
W. 600, 58 Neb. 232. 

52. Neb.—Cate v. Hutchinson, su¬ 
pra. 

53- Ala.—Matthews v. Turner, 2 
Stew. & P* 239. 


54. Tex.—^Shotwell v. Phillips, Civ. 
App., 180 S.'W.2d 223, error dis¬ 
missed. 

Waiver 

Where complaint, in physician’s 
action to recover reasonable value of 
his services, was defective in that 
it failed to allege that plaintiff was 
a licensed physician, but defendant 
waived defect by her failure to point 
it out, plaintiff was relieved,from re- 
auirement of producing his license in 
open court in support of his plead¬ 
ing.—Shotwell V. Phillips, supra. 

55. Ariz.—^Proto v. Chenoweth, 266 
P. 13, 33 Ariz. 496. 

56. Colo.—^Abdun-Nur v. Valdez, 189 
P. 853, 68 Colo. 334. 

48 C.J. p 1170 note 73. 

57. I»a.—^Norvell v. Aiavolasiti, 
App., 33 So.2d 434. 

58. Wis.—^Andrew v. Brecker, 282 
N.W. 609, 229 Wis. 526. 

^^Sagaged” as not meaning express 
contract 

In action against father for medi¬ 
cal services rendered to adult son, 
based on implied contract, * wherein 
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complaint alleged that services were 
“engaged” by father for son, the 
word “engaged*' did not necessarily 
mean that an express contract had 
been formed, so as to bar recov¬ 
ery on implied contract.—^Broadway 
V. Jeffers, 194 S.E. 642, 185 S.C. 523, 
114 A.L,R. 1244. 

Proof of express contract unneces¬ 
sary 

In action to recover for medical 
services and hospitalization furnish¬ 
ed by physician at alleged special 
instance of patient's employer, the 
addition of the words “for which the 
defendant agreed to pay plaintiff” 
following the allegation in complaint 
that services were “rendered by the 
plaintiff to the defendant at his spe¬ 
cial instance and request” did not 
change cause of action alleged from 
one on an implied to one on an ex¬ 
press contract or require proof of 
an express contract in order to en¬ 
title physician to recover.—^Andrew 
V. Brecker, 282 N.W. 609, 229 Wis. 
526. 

59. Okl.—Flint- v. Fiske, 46 P.2d 

337. 173 Okl. 7. 
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support the allegations of the petition that the serv¬ 
ices were rendered at the instance and request of 
defendant and that they were necessary.Un¬ 
der an allegation of the furnishing of professional 
dental services recovery may he had for the serv¬ 
ices rendered by a technician®! and for materials 
furnished for dental plates.®^ 

§ 77 , - Evidence 

a. Burden of proof and presumptions 
h. Admissibility 
c. Weight and sufficiency 

a. Burden of Proof and Presumptions 

(1) In general « 

(2) Qualification to practice 

(3) Skill and value of services 

(4) Promise to compensate and payment 

(1) In General 

The burden rests on a physician suing to recover 
compensation for his services to prove all facts, essential 
to his recovery. 

The burden rests on a physician suing for com¬ 
pensation to prove all facts essential to his recov¬ 
ery, and he has the burden of proving his case in 
the first instance.®^ Thus he has the burden of 
proving that he is a physician,®® that he was em¬ 
ployed to render professional services,®® and that 
the services were rendered.®''^ 

Number and necessity of visits. While the person 
employing a physician may, by special directions, 
limit the number of his visits,®® in the absence of 
such directions the physician is the sole and proper 
judge of the necessary frequency of his visits,®9 
and as long as the p.atient is in his charge it will be 


presumed that the visits made were deemed neces¬ 
sary and were proper.*^® 

(2) Qualification to Practice 

Although there is some authority to the contrary, the 
general rule is that the qualification of a physician to 
practice will be presumed, and that the burden of proof 
rests on one denying such qualification. 

Although there is some authority to the effect 
that a physician in an action to recover compen¬ 
sation for services has the burden of proving com¬ 
pliance with statutory requirements as to qualifi¬ 
cations for practice,*^! the rule more generally laid 
down is that such qualification will be presumed,'^2 
and that the burden of proving failure to comply 
and want of authority is on defendant.*^® 

(3) Skill and Value of Services 

There is a presumption that a physician's services 
were performed with due skill. Where the value of a 
physician’s services is in issue, the burden ordinarily 
rests on him to prove such value. 

The presumption is that medical services were 
performed in an ordinarily skillful manner,'^^ and 
where want of such skill in their performance is 
alleged as a defense the burden of proof is on de¬ 
fendant. Furthermore, where want of skill and 
care is set up in defense to the physician's action 
for services, the burden of proof is on defendant 
to show that no want of care on his own part tend¬ 
ed to cause the injury of which he complains.*^® 

Value of services. Where the amount of his 
compensation is not fixed by agreement, the burden 
is on the physician to prove the value of his serv- 
ices,'^'^ but the value to be proved is the ordinary 
and reasonable price for services of the nature of 
those rendered,*^® and not the value to defendant.*^® 


60. Mo.—^Des Mond v. Kelly, 146 
.S,W. 99, 163 Mo.App. 205. 

61. Oal.—Bennett v. Hoge, 291 P. 
444, 108 Cal.App. 180. 

62. Cal.—^Bennett v. Hoge, supra. 

63. La.—^Tbomas v. Long-Bell Lum¬ 
ber Co., 129 So. 232, 14 La.App. 23. 
In suit by idixistian Science prac¬ 
titioner to recover compensation for 
services, plaintiff has the burden of 
proving all essential elements of 
his case.—^Kennedy v. Williams, 39 
A.2d 193, 114 Vt. 54. 

64. Mo.—Marshall v. Brown, App., 
230 'S.W. 347—^Booth v. Dougan, 
App., 217 S.W. 326. 

65. Ga.—^Yeates v. Boyd, 177 S.El. 
921, 50 Ga.App. 331. 

48 C.J. p 1170 note 78. 

66. Ga.—Yeates v. Boyd, supra, 

48 C.J. p 1170 note 79. 


67. Ga.—Yeates v. Boyd, supra. 

48 O.J. p 1171 note 80. 

68 . Mo.—Corpus Juris quoted in 

Nigro V. Maryland Casualty Co., 

App., 53 S.W.2d 414, 418. 

48 C.J. p 1171 note 92. 

69. Mo.—Corpus Juris quoted in 

Nigro V. Maryland Casualty Co., 

App., 53 S.W.2d 414, 418. 

48 C.J. p 1171 note 93. 

70. Mo.—Corpus Juris quoted in 

Nigro V. Maryland Casualty Co., 

App., 53 ■S.W.2d 414, 418. 

48 C.J. p 1171 note 93. 

71. Ind.—Cooper v. Griffin, 40 N.E. 
710, 13 Ind.App. 212. 

48 C.J. p 1171 note 82. 

72. Mont.—Leggat v. Gerrick, 88 P. 
788, 35 Mont. 91, 8 L.R.A.,N.,S., 
1238. 

48 C.J. p.1171 note 83. 
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73. Neb.—Gather v. Damcrell, 90 N. 
W. 35, 5 Neb., Unoff., 490. 

48 C.J. p 1171 note 83. 

74. Ga.—Fincher v. Davis, 108 S.E. 
905, 27 Ga.App. 494. 

48 C.J. p 1171 note 95. 

75. Ga.—-Yeates v. Boyd, 177 S.E. 
921, 50 Ga.App. 331. 

48 C.J. p 1171 note 95. 

76. Iowa.—Baird v. Morford, 29 
Iowa 531. 

77. Ga.—Yeates v. Boyd, 177 S.E. 
921, 50 Ga.App. 331. 

48 C.J. p 1171 note 86. 

78. Ga.—Corpus Juris cited in 
Citron v. Fields, 85 P.2d 634, 
540, 30 Cal.App.2d 61. 

48 C.J. p 1171 note 87. 

79. Cal.—Corpus Juris cited in 
Citron v. Fields, 86 P.2d 534, 540, 
30 Cal.App.2d 51. 

Conn.—Styles v. Tyler, 30 A. 165, 
64 Conn. 432, 
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It has been held that if, in a suit by a physician on 
a quantum meruit for his services, the satisfactory 
performance of the services at defendant’s request 
is not disputed, plaintiff has established a prima 
facie right to recover the reasonable value of the 
services,and that, if defendant contends that an 
express contract fixing the value was made, he has 
the burden of proving such contract.^i A physician, 
suing for an amount alleged to be the reasonable 
value of his services, and testifying to the whole 
treatment, service, and engagement, is under no ne¬ 
cessity of segregating items for each attendance and 

treatments^ 

(4) Promise to Compensate and Payment 

There is a presumption that medical services were 
to be paid for, and the burden rests on the defendant to 
prove that they were gratuitous; but, where a physician 
sues the defendant to recover for services rendered an¬ 
other, ordinarily the burden is on the physician to prove 
the defendant's agreement to assume liability. The one 
asserting that payment has been made bears the burden 
of proving such fact. 

Since medical attendance is valuable, the law 
presumes a promise to pay83 unless it clearly ap¬ 
pears that the services rendered were intended to 
be gratuitous.On the other hand, the burden 
rests on plaintiff to prove an assertion that defend¬ 
ant promised to pay him for services rendered to 
another,S6 and a physician suing a sheriff for serv¬ 
ices rendered to a prisoner at the request of the 
sheriff has the burden of proving an express agree¬ 


ment by the sheriff to pay him, 8 6 

There is no presumption that the services of an 
attending physician have been paid for at regular 
stated intervals,as for d.omestic service,S8 and 
ordinarily the burden rests on the one asserting 
payment to prove such fact,S9 

b. Admissibility 

(1) In general 

(2) Value of services 

(1) In General 

Competent, relevant, and material evidence Is admis¬ 
sible in an action by a physician to recover compensation 
for his services. 

In an action by a physician to recover compen¬ 
sation for his services, evidence which is compe¬ 
tent, relevant, and material is admissible.^o How¬ 
ever, evidence which has a tendency to preju¬ 
dice the jury is inadmissible,®^ although evidence 
tending to remove such prejudice is admissible.®^ 
In various decisions the admissibility of evidence 
has been adjudicated with respect to the fact or 
nature of the employment of the physician or the 
agreement regarding his services;®® custom as to 
payment for a physician's services;®^ lack of bene¬ 
fit from his treatment ;®s want of skill or care on 
the part of the physician ;®^ and rights as between 
a physician and an employer to whose employee he 
rendered services,®*^ or as between a physician and 


80. S.C.—^Pittman v. LeMaster, 121 
S.E. 677, 128 S.C. 98. 

Wyo.—Corpus Juris cited iu Miracle 
'•r. Barker, 136 P.2d 678, 681, 59 
Wyo. 92, 

81. S.C.—Pittman v. LeMaster, 121 
,S.B. 677, 128 S.C. 98. 

Wyo.—'Corpus Juris cited in Miracle 
V. Barker, 136 P.2d 678. 681, 69 
Wyo. 92, 

82. Wash.—Willis v. MacDougall, 
220 P. 759, 127 Wash. 330. 

83. Isr.Y. —In re Scott, 5 N.T.Leg. 
Obs. 378, 1 Redf.Surr. 234. 

Pa.—Brown’s Estate, 6 Pa.Co. 428. 

48 C.J. p 1171 note 99. 

84. N.Y.—Ross V. Ross, 6 Hun 182. 
48 C.J. ,P 1171 note 1. 

85. N.Y.—Sussman v. Van Ness, 85 
N.Y.S.2d 713. 

Subseg,uen.t services 

A physician who, after rendering 
services on his patient’s sole re¬ 
sponsibility, enters into a contract 
with another by which the latter is 
to become responsible for his subse¬ 
quent services, has the burden of 
showing such an agreement on the 
part of the latter.—Curry v. Shelby, 
7 So. 922, 90 Ala. 277. 

86. N.C.—Spicer v. Williamson, 132 


S.E. 291, 191 N.C. 487, 44 A.L.R. 
1280. 

87- Pa.—^Morris* Estate, 76 Pa.Su¬ 
per. 50. 

88. Pa.—Morris' Estate, supra. 

89. La.—Gore v. Veith, App., 156 
So. 823, 

Dental bill 

La.—Gore v. Veith, supra. 

90. Ariz.—Maryland Casualty Co. v. 
Sweek, 236 P. 720, 28 Ariz. 258. 

Mo.—Morfit V. Thompson, 282 S.W. 

113, 219 Mo.App. 506. 

48 C.J. p 1172 note 10. 

Offset 

In physician's action for balance 
due for professional services, where¬ 
in defendant, an attorney, interposed 
counterclaims for legal services, de¬ 
fendant's testimony that prior to the 
action parties had conversation in 
which they agreed to set off against 
each other the debts each owed to 
the other to certain date was not 
subject to objection that it related 
to account stated.—^Labbitt v. Bun- 
ston, 277 P. 620, 84 Mont. 597. 

91. Pla.—Boyd V. E. O. Painter Fer¬ 
tilizer Co., 91 So. 557, 83 Fla. 429. 

48 C.J. p 1172 note 11. 
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92. Fla.—Boyd v. E. O. Painter Fer¬ 
tilizer Co., supra. 

48 C.J. p 1172 note 12. 

93. Okl.—May V. Roberts, 115 P. 
771, 28 Okl. 619. 

48 C.J. p 1172 note 13. 

94. Mont.—^Fitzgerald v. Hanson, 41 
P. 230, 16 Mont. 474. 

48 C.J. p 1172 note 14. 

95. Minn.—^Pickier v. Caldwell, 90 
N.W. 307, 86 Minn. 133. 

48 C.J. p 1173 note 17. 
raise teeth. 

While a patient may testify that 
false teeth hurt and were unsatis¬ 
factory, whether false teeth fit pa¬ 
tient was a matter for expert testi¬ 
mony in action by dentist to recov¬ 
er balance due for making such teeth 
and admitting over objection pa¬ 
tient's testimony that they did not 
fit was error.—Gunter v. Cascio, 81 
N.E.2d 766, 335 Ill.App. 287. 

96. Or.—^Kelty v. Fisher, 199 P. 188, 
101 Or. 110. 

48 C.J. p 1173 note 16. 

97. S.D.—^Ferren v. S. D. Warren 
Co., 125 A. 392, 124 Me. 32. 

48 C.J. p 1173 note 18. 

Workmen’s compeusatiou 

In action by physician for profes- 
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a company insuring such employer.^ 8 

Evidence of the financial condition of the patient 
or other employer has been held admissible on the 
issue of whether medical services were to be ren¬ 
dered gratuitously,but it has been held inadmissi¬ 
ble on the question of whether the contract was on 
a ‘‘no cure no pay’^ basis.^ 

(2) Value of Services 

In the absence of an agreement as to the compensa¬ 
tion to be paid a physician or surgeon, evidence is ad¬ 
missible to show the reasonable value of his services. 

In the absence of an agreement as to the com¬ 
pensation to be paid a physician or surgeon, evi¬ 
dence is admissible to show the reasonable value of 
his services,2 and, where the value of the services 
of a physician or dentist is in issue, any compe¬ 
tent, relevant, and material evidence as to such val¬ 
ue is admissible.9 Evidence of the performance 
of an operation in an unfit place is competent on 
the question of the reasonableness of the charge 
therefor and evidence that a physician, after 
promising, as a condition of his continued employ¬ 
ment, not to treat smallpox cases, continued to do 
so, and communicated smallpox to the patient, is 
admissible as ground for reducing his recovery for 
services to the patient.® Evidence of training and 
experience is admissible even though the physi- 
cian^s qualifications are not in dispute.® 

Financial condition. Where an issue arises con¬ 
cerning the reasonable value of the services of the 


physician, some authorities hold that evidence of 
the financial condition of the patient or other em¬ 
ployer is admissible on such issue,*? or is admissible 
in rebuttal of evidence from the other side attempt¬ 
ing to show the custom of a lower standard,® while 
others hold that evidence bearing on financial con¬ 
dition may not be received. 9 

Other charges. In order to prove the value of 
medical services, according to some authorities cus¬ 
tomary charges of physicians for like services in 
the same locality or neighborhood may be shown 
and it has been held that testimony as to the earn¬ 
ings of the physician and his customary charges 
during a reasonable time prior to the rendering of 
the services involved in the suit is admissible.i^ 
Proof as to the previous charges of the physician 
to the same patient for similar treatment is ad- 

missible,^2 

On the other hand, it has been held that, in the 
absence of proof of a schedule of fees fixed by a 
medical association, testimony as to what other phy¬ 
sicians in the same locality charge for services of 
a similar character^® or as to what is the average 
high or average low level of charges for such serv¬ 
ices'^ is inadmissible, and in this connection it has 
been said that the reasonable value of a physician^s 
services is proved by the general custom as to 
charges and not by what some particular doctor may 
charge.^® It has also been held that proof of what 
the physician charged another person for similar 


sional services agrainst employer who 
had engaged him to give profession¬ 
al care to injured employee, evidence 
that defendant employer and em¬ 
ployee were under workmen’s com¬ 
pensation act was properly excluded 
as immaterial where physician’s em¬ 
ployment hy employer was admitted. 
—^McGarry v, J. A. Mercier Co., 262 
K.W. 296. 272 Mich. 501, 100 A.L.R. 
549. 

98- Tex.—Traders’ «& General Ins. 
Co. V. Hurst. Civ.App., 55 SvW.2d 
1057, error dismissed. 

48 C.J. p 1173 note 19. 

99. Mo.—Morrell v. Lawrence, 101 

S.W. 571, 203 Mo. 363, 120 Am.S.R. 
660, 11 Ann.Cas. 650. 

48 C.J. P 1172 note 13 [c] (2). 

1. Mich.—Hollywood v. Reed, 21 
W. 313, 55 Mich. 308. 

S. R.I.—Scanlon v. Anderson, 144 A. 
146, 49 R.I. 470. 

3, Colo.—-Wyatt v. Burnett, 36 P.2d 
768, 95 Colo. 414—^Daly v. Lininger, 
288 P. 633, 87 Colo. 401. 

3}elective workmanship 

Where dentist, sued for malprac¬ 
tice, filed cross complaint in quan¬ 
tum meruit, and answer thereto con¬ 


tested reasonable value of services, 
excluding testimony showing defec¬ 
tive workmanship was error.—^Daly 
v, Lininger, supra. 

4. Conn.—Sayles v. FitzGerald, 44 A. 
733, 72 Conn. 391. 

5. Ky.—Piper v. Menifee, 12 B.Mon. 
465, 54 Am.D. 547. 

6. Mo,—Morfit V. Thompson, 282 S. 
W. 113, 219 Mo.App. 506. 

7. Cal.—Citron v. Fields, 85 P.2d 
534, 30 Cal.App.2d 51. 

48 C.J. p 1168 note 9. 

Wealth and income 

Evidence of wealth and income of 
patient and her husband was admis¬ 
sible in physician’s action for serv¬ 
ices.—^Houda V. McDonald, 294 P. 
249, 159 Wash. 561. 

8. Mo.—^Morrell v. Lawrence, 101 S. 
W. 571, 203 Mo. 363—Glenn v. 
Thompson, App., 45 S.W.2d 948. 

9. Iowa.—Robinson v. Campbell, 47 
Iowa 625. 

48 C.J. p 1168 note lO, 

10. Mo.—Lorie v. Lumbermen’s 

Mut. Casualty Co., App., 8 S.W.2d 
81. 

48 C.J. p 1167 note 86. 
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11. Cal.—Citron v. Fields, 85 P.2d 
634, 30 Cal.App.2d 51. 

12. Ind.—'S-idener v. Fetter, 19 Ind. 
310. 

13. Tex.—^First Nat. Bank v. Pow¬ 
ell, Civ.App., 76 S.W.2d 870, error 
dismissed. 

Charges of assistant 

Testimony of medical witness, who 
assisted plaintiff in surgical opera¬ 
tions, regarding amount he charged 
and whether he valued his services 
on same basis as plaintiff’s, was 
properly excluded.—Arkin v. Golden- 
berg, 187 N.E. 369, 284 Mass. 329. 

In suit by nurse for services ren¬ 
dered defendant’s wife, where wage 
rate was in dispute, exclusion of de¬ 
fendant’s testimony was to services 
rendered his brother, who was also- 
nurse's father, was not error, where 
defendant did not demand charge for 
services and such testimony had no 
bearing on wage rate.—Meinen v. 
Muesse, Tex.Civ.App., 72 S.W.2d 931. 

14. Tex.—First Nat. Bank v. Powell, 
Civ.App., 76 S.W.2d 870, error dis¬ 
missed. 

15. Ariz.—^Maryland Casualty Co. v. 
Sweek, 236 P. 720, 28 Ariz. 258. 



70 C.J.S. 


PHYSICIANS AND SURGEONS 


§ 77 


services is not admissible^^ except in connection 
with proof that such charge was made at his usual 
rate, and that this rate was known to defendant^*^ 

c. Weight and Sufficiency 

The general rules as to the weight and sufficiency of 
evidence apply In an action by a physician or surgeon to 
recover compensation for his services. 

The general rules as to the weight and sufficiency 
of evidence apply in an action by a physician, sur¬ 


geon, or similar practitioner to recover compensa¬ 
tion for his services.!® In particular cases the evi¬ 
dence has been held sufficient to show the employ¬ 
ment of the physician,!^ including defendant's ex¬ 
press or implied promise to pay for the services 
to show a lack of skill to show that the serv¬ 
ices were not gratuitous 2 to show the amount 
recoverable as compensation ;23 or, generally, to 
support a recovery of compensation for services,2^ 
or to support a denial of recovery.25 


16. Ariz.—Maryland Casualty Co. v. 
Sweek, supra. 

48 C. J. p 1167 note 87. 

17. Vt.—Paige v. Morgan, 28 Vt. 
665. 

18. Ill.—Greer v. Shell Petroleum 
Corporation, 281 Ill.App. 238. 

K.Y.—Moss V. Dunn <& McCarthy, 280 
N.T.S, 187, 244 App.Div. 873. 

48 C.J. p 1173 note 22. 

Degree of proof 

A Christian Science practitioner 
suing for compensation must estab¬ 
lish his case by a fair balance of 
proof.—Kennedy v. Williams, 39 A. 
2d 193, 114 Vt. 64. 

Dvideuce held not coufllctiug 

Physician’s medical reports to 
compensation board, stating that he 
was paid on salary basis, were not 
necessarily conflicting with agree¬ 
ment with employer for reasonable 
compensation.—Kenmont Coal Co. v. 
Salyer. 38 S.W.2d 940, 239 Ky. 88. 
XSvldeuce held insufllcient 
Ill.—Stapler v. Brownstein, 261 Ill. 
App. 57. 

48 C.J. p 1173 note 29. 

19. Da.—Loria v. Piazza, App., 186 
So. 102. 

Pa.—Smith v. Schenck, Com.Pl., 66 
Montg.Co. 131. 

48 C.J. p 1173 note 23. 

20. Iowa.—Valentine v. Morgan, 222 
N.W. 412, 207 Iowa 232. 

Da.—^Webb v. Shreveport Packing 
Co., App., 180 So. 843—^Drs. Toler 
& Toler V. Munson, App., 163 So. 
189, modifled on other grounds 168 
So. 93, 184 La. 895. 

K.Y.—Sussman v. Van Ness, 85 N. 
Y.S.2d 713. 

S.C,—Broadway v. Jeffers, 194 S.E. 

642, 186 S.C. 523, 114 A.L.R. 1244. 
S.D.—Hannon v. Interstate Power 
Co.. 275 N.W. 358, 65 S.D. 493. 

48 C.J. p 1173 note 24. 

Circumstantial evidence 

Trier of facts may infer from sur¬ 
rounding circumstances that a prom¬ 
ise to pay for medical services was 
made even though defendant ex¬ 
pressly denies it.—^Moore v. Murphy, 
14 N.Y.S.2d 421, 171 Misc. 677. 
Charge to one not conclusive against 
liability of another 
Pact that physician charged ac- 
.oonat to daughter was not conclusive 


against claim against father for 
services rendered daughter, and evi¬ 
dence supported finding father asked 
physician to perform operation on 
daughter, that in doing so physician 
extended credit to father, and that 
father assumed responsibility.—Ben¬ 
ton V. Stadler, 234 N.W. 739, 203 Wis. 
636. 

21. Veterinary 

N.Y.—Boom V. Reed, 23 N.Y.S. 421, 
69 Hun 426. 

22. Ill.—Greer v. Shell Petroleum 
Corporation, 281 Ill.App. 238. 

Examination of contestants 

Evidence warranted physician’s re¬ 
covery from broadcasting company 
sponsoring Golden Glove Tourna¬ 
ment, for examining participants in 
tournament, on ground that physi¬ 
cian was asked to perform services 
and was not asked and did not agree 
to donate his services.—Young v. 
Central Broadcasting Co., 294 N.W. 
593, 229 Iowa 385. 

23. Cal.—Zumwalt v. Schwarz, 297 
P. 608. 112 Cal.App. 734. 

Ky.—^Kenmont Coal Co. v, Salyer, 38 
S.W.2d 940, 239 Ky. 88. 

La.—^Womack v. Burka, App., 14 So. 
2d 302, modified on other grounds 
19 So.2d 127, 206 La. 251—Cohen 
V. Wiggin, App., 178 So. 270—Bow¬ 
ie Lumber Co. v. Youngs, App., 
144 So. 71. 

48 C.J. p 1173 note 27. 

Reasonable character of charge 

(1) Testimony of doctor that his 
charges were reasonable made prima 
facie case.—Traders’ & General Ins. 
Co. V. Hurst, Tex.Civ.App., 65 S.W. 
2d 1057, error dismissed. 

(2) Reasonable value of services 
performed by plaintiff, as practical 
nurse for defendants’ decedent 
should have been estimated in light 
of circumstances attending her par¬ 
ticular employment, and not on basis 

I of some other character of employ- 
; ment; and evidence, consisting of 
testimony of three physicians prac- 
j ticing in neighborhood, established 
that allowance to plaintifC of one 
hundred fifty dollars for professional 
services covering period of six days 
rendered to defendants* decedent by 
plaintiff, as practical nurse, was ex¬ 
orbitant.—Tuttle V. Brayton, Mo 
App., 216 S.W.2d 46, 
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24. Ark.—Smith v. North Louisiana 
Sanitarium, 26 S.W.2d 97, 181 Ark. 
986. 

Ga.—Teates v. Boyd, 177 S.E. 921, 50 
Ga.App. 331. 

Okl.—Gloeckler v. Weedn, 50 P.2d 
634, 174 Okl. 393. 

48 C.J. p 1173 note 28. 

Patient^'s failure to protest 

In dentist’s action for agreed price 
and reasonable value of services, 
judgment for dentist was held prop¬ 
er, it being uncontradicted that pa¬ 
tient never protested and, after dis¬ 
covering alleged defects in work, ad¬ 
mitted his indebtedness in amount 
claimed.—Carroll v. Topping, 2S6 N. 
Y.S. 329. 247 App.Div. 804. 

Quantam meruit 

Evidence held to sustain surgeon’s 
recovery for medical services on a 
quantum meruit basis.—Flint v. 
Piske, 46 P.2d 337, 173 Okl. 7. 
Veterinarian 

N.Y.—Smith v. Quayle, 14 N.Y.S.2d 
741, 258 App.Div. 769. 

25. Fla.—^Wilson v. Maddox, 121 So. 
805, 97 Fla. 489. 

La.—Psayla v. Thomas, 150 So. 5, 177 
La. 1019. 

Mont.—Cash v. Knapp, 113 P.2d 343, 
112 Mont. 101. 

Vt.—^Kennedy v. Williams, 39 A.2d 
193, 114 Vt. 54. 

Dentist’s failure to deny 

In dentist’s contract action against 
patient, dentist’s failure to deny de¬ 
fense that patient, in refusing to re¬ 
turn to dentist, acted pursuant to 
understanding, justified court’s be¬ 
lieving defense.—^Wolfe v. Sample, 
La.App.. 141 So. 812. 

Nonperformance 

In physician’s action against life 
insurance company for value of serv¬ 
ices rendered in investigating policy 
claim, evidence indicating that plain¬ 
tiff failed to furnish company with 
information in his possession and 
attempted to obtain additional pay¬ 
ment for such information was held 
to preclude verdict for plaintiff on 
issue of plaintiff's faithful perform¬ 
ance of duty.—Blum v. Manhattan 
Life Ins. Co., 11 N.T.S.2d 760, 256 
App.Div. 785. 

Pact axLd nature of treatments by 
healer 

I In action by assignee to recover 
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In particular cases the evidence has been held in¬ 
sufficient to show the employment of the physi- 
cian^e or defendant’s liability or promise to pay 
for the services to charge a physician with 
personal liability for the payment of his assistant’s 
fee;28 to show lack of proper skill in performance 
of the services to sustain a finding that a certain 
sum was the reasonable value of a physician’s serv¬ 
ices to show that the physician was entitled to 
extra compensation or, generally, to support a 
recovery for compensation for services,32 or insuf¬ 
ficient to require a verdict or judgment for defend¬ 
ants® 

It is not necessary that all the items of a phy¬ 
sician’s account be strictly proved he may re¬ 
cover by establishing the fact of his habit of keep¬ 
ing correct books of account, and that the account 
sued on has been correctly copied from his books ;35 
and, where there is evidence that the items in the 
account were rendered and charged to defendant 
and were reasonable, it may not be urged, no ob¬ 
jection having been taken, that because the ac¬ 
count book was not formally introduced in evi¬ 
dence there is no evidence on which to base a ver¬ 
dict.® ^ However, evidence that plaintiff practiced 
in defendant’s family, and was seen going to and 
returning from ^ defendant’s house, coupled with 


proof that the items, as charged, were according 
to customary rules, will not create a legal presump¬ 
tion of indebtedness by defendant.®'^ 

Qualification and competence, A certificate of 
the proper public officer, showing due registration 
by a physician, is prima facie evidence of his right 
to practice.®® Evidence that a physician had no 
license to practice in the county where he rendered 
services and that he was a resident of another state 
is sufficient to prove prima facie that he was un¬ 
licensed.®® Testimony by defendant, not a medical 
expert, that plaintiff physician was incompetent is 
insufficient to warrant a finding for defendant.^® 

Value of services. While it has been broadly 
stated that proper proof of the value of a physi¬ 
cian’s services requires the evidence of those fa¬ 
miliar as experts with such work in the particular 
locality,it has also been held that the opinion of 
other physicians is not conclusive on the issue of 
value.'^® 

Payment. A receipt ‘fin full for medical services” 
is prima facie a satisfaction of the claim against 
the patient;^® and the presumption of payment in 
full thus raised is not overcome by expert testimony 
that the services were worth more than the ac¬ 
count receipted for.'*^ In particular cases evi- 


for services allegredly performed by 
Christian Science practitioner in 
treating defendant for skin disease, 
where practitioner's uncorroborated 
testimony was only evidence that 
treatments actually were given and 
was unsatisfactory as to nature 
thereof, when given and time requir¬ 
ed in giving treatments, verdict for 
defendant was not without eviden¬ 
tiary support.—^Kennedy v. Williams, 
39 A.2d 193, 114 Vt. 54. 

26. Minn.—Cannon v. Minneapolis, 
etc., R. Co., 162 N.W. 355, 136 
Minn. 473. 

27. La.—Cappell v. Grant, App., 178 
■So. 629. 

]Sr.T.—Rossum V. Saphir, 77 N'.T.S.2d 
261, 273 App.Div. S54. 

48 C.J. p 1173 note 31. 

28. Cal.—Zumwalt v. Schwarz, 297 
P. 608, 112 CaLApp. 734. 

29. Isr.T. —^Young v. Wytarant, 61 N. 
Y.S.2d 473. 

TTnsupported testimony of defend¬ 
ant was insufficient to overcome 
plaintiff's expert testimony that den¬ 
tal work he did for defendant was 
in accordance with usual profession¬ 
al practice and skill.—Young v. Wy- 
brant, supra. 

30. Cal.—Citron v. Fields, 85 P-2d 
634, 30 Cal.App.2d 61. 

31- La.—Thomas v. Long-Bell Lum¬ 
ber Co., 129 So. 232, 14 La.App. 23. , 


32. S.D.—Poulson v. Foster, 293 N". 
W. 361, 67 S.D. 372. 

48 C.J. p 1173 note 32. 

33. Md.—^Brown v. Hebb. 175 A. 602, 
167 Md. 535, 97 A.L.R. 366. 

Bental work 

Evidence failed to establish de¬ 
fendant wife's contention that dental 
work performed on her by plaintiff 
was not properly done, so as to de¬ 
prive plaintiff of right to recover for 
his services.—^Rosenberg v. Worth, 
71 N.Y.S.2d 774. 

34. Miss.—^Hazlip v. Leggett, 14 
Miss. 326. 

35. Miss.—Simmons v. Means, 16 
Miss. 397—Hazlip v. Leggett, 14 
Miss. 326. 

36. Mo.—Girdner v, Myers, App., 
259 S.W. 150. 

37. Miss.—Simmons v. Means, 16 
Miss. 397. 

38. Ga.—Trentham v, Waldrop, 45 
S.E. 988, 119 Ga. 152. 

48 C.J. p 1174 note 37. 

39. Ind.—Greentown State Bank v. 
Lawrence, 96 N.E. 947, 177 Ind. 515, 
42 L.R.A.,N.S., 326. 

40. Tex.—Feingold v. Lefkovitz, Civ. 
App., 147 S.W. 346. 

41. CaL—Citron v. Fields, 85 P.2d 
534, 30 Cal.App.2d 51. 
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Bviden.ee held sufficient to prove 
value 

(1) Generally.—In re Walker's Es¬ 
tate, Pa.Orph., 53 York Leg.Reg. 1. 

(2) In physician’s action to recov¬ 
er for professional services rendered 
and medicines furnished to defend¬ 
ant’s wife, where physician testified 
that his charges were fair and rea¬ 
sonable and defendant admitted that 
he had paid for first house call and 
that on two occasions before insti¬ 
tution of action he had voluntarily 
promised to pay physician the 
amount which he then said was due, 
evidence tended to prove that serv¬ 
ices had some value.—-La Pierre v. 
Halpin, 13 A.2d 281, 111 Vt. 193. 

42. Pa.—In re McKeehan's Estate, 
57 A.2d 907, 358 Pa. 548. 

Discretion, of court 

Although opinion of other physi¬ 
cians is competent on question of 
value of physician's services to de¬ 
ceased, it is not so conclusive as to. 
take place of judgment of court 
whose duty it is to pass on ques¬ 
tion of value of services, which is 
matter within sound discretion of 
court.—In re McKeehan’s Estate, su¬ 
pra. 

43. N.Y.—^Danziger v. Hoyt, 24 H.E. 
294, 120 ISr.Y. 190. 

48 C.J. p 1174 note 41. 

44. N.Y.—Danziger v. Hoyt, supra. 
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dence has been held sufficient or insufficient to sus¬ 
tain a defense of payment.'^S 

§78. - Trial and Review 

a. Questions of law and fact 

b. Instructions 

c. Taking case from jury; direction of 

verdict 

d. Review 

a. Questions of Law and Pact 

On conflicting evidence it is for the jury or trial 
court to resolve issues of fact arising in a physician’s 
suit for compensation^ such as questions with respect to 
employment of the physician, his exercise of reasonable 
care, and the value of his services. 

In an action by a physician or surgeon to re¬ 
cover compensation for his services, on conflicting 
evidence questions of fact are for the determination 
of the jury or other trier of facts.^^ Particular 
questions of fact may be whether there was an 
agreement to employ or pay for the services of a 
physician^'^ and whether the original agreement 
was superseded by a later one;48 the existence of 
an emergency whether services were rendered 
on the credit of defendantwhether a contract' 
to treat defendant’s employees required the physi¬ 
cian to treat employees in plants other than the 
one at which he was located,51 whether defendant 


accepted such services knowing that the physician 
looked to him for payment, so as to estop him to 
deny liability,^^ whether the physician was to be 
paid separately for employees injured in employ¬ 
ment or whether such services were embraced in 
the general agreement to treat employees and 
their families,53 and the amount the physician is 
entitled to recover from the employer whether 
the services were intended to be and were accepted 
as gratuitous whether the physician exercised 
reasonable care and skill in the treatment of his 
patient,56 and whether he agreed to perform his 
services to the patient’s satisfaction.57 Where there 
is evidence that another person has an interest in 
plaintiff’s bill for services, the question whether or 
not plaintiff is the owner of the claim in suit is 
one of fact.58 The question as to the authoriza¬ 
tion of a physician to practice should not be sub¬ 
mitted to the jury, where the undisputed testimony 
shows his compliance with the statutory require¬ 
ments of the state in which the services were ren- 
dered.59 

Reasonableness of charge. The question as to 
what is a reasonable charge for services, in the ab¬ 
sence of an agreement fixing the charge, is one 
for the jury,66 or for the court passing on questions 
of fact,61 even though the testimony as to the val¬ 
ue is undisputedbut the jury have no right to 


AS, La.—Grore v. Veith, App., 156 So. 
S23. 

.Judgment for dentist 

Evidence held to support judg¬ 
ment for dentist for amount due 
‘Under agreement for performance of 
.dental work for defendant’s daugh¬ 
ter as against plea of payment.— 
<Gore V. Veith, supra. 

-Payment hy offset 

Finding that demand of physician 
.-against attorney for professional 
services and demand of attorney 
, against physician for legal services 
had been paid by offset agreement 
held sustained.—Labbitt v. Buns ton, 
■277 P..620, 84 Mont. 597. 

.46. R;!.—Gillis v, Melone, 11 A. 2d 
442. 

'W.Va.—rJohnson v. Bank, 55 S.E. 394, 
60 W.Va. 320, 9 Ann.Cas. 893. 

'What constituted first aid 

What constituted first aid emer¬ 
gency services to a person struck by 
ia train .for which physicians em¬ 
ployed by ,a railroad station master 
could recover against the company 
was a auestion of fact for the jury. 
.—^Vandalia R. Co. v. Bryan. 110 N.E. 
•218, 60 Ind,APP. 22>. 

*,47. Ill.—Stanton v. American Zinc 
Co.,.26.4 JlhApjp. 641. 


Mo.—^Nigro V. Maryland Casualty 
Co., App., 53 S.W.2d 414. 

48 C.J. p 1174 note 46. 

Bvideuce held to justify submission, 
to jury 

(1) Generally.—TsTaffziger v. Illbeg, 
254 P. 276, 81 Cal.App. 523—48 C: 
J. p 1174 note 46 [aj. 

(2) Employment by husband.— 
Martin v. Mayer, 11 .S.E.2d 218, 63 
Ga.App. 387. 

Evidence held sufdcient to support 
jury finding of ratification of em¬ 
ployment.—^Nigro V. Maryland Casu¬ 
alty Co., Mo.App., 53 S.W.2d 414. 

48. N.T.—MacEvitt v. Maass, 72 K. 
T.;S. 158, 64 App.Div. 382. 

49. D.C.—^Barnett v. Bachrach, Mun. 
App., 34 A.2d 626. 

Additional operation 

Whether emergency existed which 
created implied consent for surgeon 
to extend operation further than was 
originally contemplated is ordinari¬ 
ly a question for the trier of facts. 
—^Barnett v. Bachrach, supra. 

50. Ala.—^Hogan v. Colley, 150 So. 
501, 227 Ala. 505. 

51. Ala.—^Woodward Iron Co. v. 
Dabney, 88 So. 873, 205 Ala. 615. 

52. Ala.—Woodward Iron Co. v. 
Dabney, supra. 
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53. Ky.—^Kenmont Coal Co. v. Sal¬ 
yer, 38 S.W.2d 940, 239 Ky. 88. 

54. Ark.—Republic Min. & Mfg. Co. 
V. May, 43 S.W.2d 742, 184 Ark. 
786. 

55. Conn.—Clark v. Diefendorf, 147 
A. 33. 109 Conn. 507. 

Pa.—Pfeiffer v. Kraske, 11 A. 2d 555, 
139 Pa.Super. 92. 

48 C.J. p 1174 note 50. 

56. R.I.—Berger v. Rifkin, 179 A. 3. 
48 C.J. p 1174 note 51. 

57. isr.j.—Jedel v. Tapper, 181 A. 
400, 13 ISr.J.Misc. 809. 

Dental work 

N'.J.—^Jedel v. Tapper, supra. 
Wis.—Kolb V. Bergelin, 245 N.W. 583, 
209 Wis. 647. 

58. Iowa.—'Sheehy v. Nordyke. 188 
N.W. 882. 

59. Tex.—^Peingold v. Lefkovitz, 
Civ.App., 147 S.W. 346. 

60. Mass.—^Arkin v. Goldenberg, 187 
N.E. 359, 284 Mass. 329. 

Wyo.—Miracle v. Barker, 136 P.2d 
678, 59 Wyo. 92. 

48 C.J. p 1174 note 54. 

61. Pa.—Richter’s Estate, 11 Pa. 
Dist. & Co. 486. 

Philippine.—Imperial v. Alejandre, 
14 Philippine 203. 

62. Iowa.—^Fowle v. Parsons, 141 N. 
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ignore tlie testimony as to value and form an in¬ 
dependent conclusion.^3 

b. Instructions 

In an action by a physician or surgeon to recover 
compensation for his services, the court should fully and 
correctly instruct the jury as to the law applicable. 

In an action by a physician or surgeon to re¬ 
cover compensation for his services, the court 
should fully and correctly instruct the jury as to the 
law applicable,64 and the instructions must conform 
to the pleadings and the evidence.®^ Where mal¬ 
practice is relied on as a defense to a suit for com¬ 
pensation, the court should correctly charge the 
jury as to the issues raised by such defense,6® and 
it has been held erroneous for the court to refuse 
to instruct the jury that, if they find as a fact that 
plaintiff was guilty of malpractice, he cannot re¬ 
cover for his services.®'^ An instruction once giv¬ 
en need not be repeated.68 

c. Taking Case from Jury; Direction of Ver¬ 

dict 

Where the evidence is legally insufficient to go to the 
jury, a direction of the verdict is proper. 

In an action by a physician or surgeon to re¬ 
cover compensation for his services, an issue which 
is unsupported by evidence should not be submit¬ 
ted to the jury,69 and, where the evidence is le¬ 
gally insufficient to go to the jury, the court may 
properly direct a verdict.*^® Where there is no con¬ 


flict in the evidence and no question of fact to be 
submitted to the jury, except as to the reasonable 
value of the services rendered, there is no error in 
instructing the jury to return a verdict for the rea¬ 
sonable value.*^^ The direction of a verdict for 
plaintiff physician, in a suit on a note given by de¬ 
cedent for his services, is proper where decedent 
was in full possession of his faculties and acted 
freely and voluntarily, although it does not appear 
that he knew what plaintiff physician paid assisting 
physicians, or what services he performed.'^2 On the 
other hand, where there is a conflict in the evidence 
as to the right of recovery, it is erroneous to direct 
a verdict,*^3 and the direction of a verdict, as a mat¬ 
ter of law, for an amount based on the usual charg¬ 
es in the locality is error, since the jury are not 
conclusively bound by such circumstances.'^^ ^ (de¬ 
murrer to evidence is properly overruled where a 
physician, suing an insurer for services rendered 
at the request of another physician employed by 
defendant, testifies, in effect, that he expected to 
charge and be paid, but was not certain as to de¬ 
fendants legal liability.'^S 

d. Review 

On appeal In an action by a physician op surgeon 
to recover compensation for his services, a verdict which 
is plainly against the evidence will be set aside. 

On appeal in an action by a physician or sur¬ 
geon to recover compensation for his services, a 
verdict which is plainly against the evidence will 


W- 1049, 160 Iowa 454, 45 L.R.A., 
N.S.. 181. 

48 C.J. p 1174 note 56. 

63. Mich.—^Wood v. Barker, 13 N.W. 
597, 49 Mich. 295. 

48 C.J. p 1174 note 57. 

64. Ga.—Guy v. Riley, 180 S.E. 624, 
51 Ga.App. 404. 

48 C.X p 1175 note 66. 

Instructions held improper 

(1) Generally. 

Conn.—Clark v. Diefendorf, 147 A. 
33, 109 Conn. 507. 

Mo.—Glenn v. Thompson, App., 45 
S.W.2d 948. 

•48 C.J. p 1175 note 66 Idl. 

(2) In action by dentist to recover 
balance due for making’ false teeth 
for patient, instructing jury as to 
implied warranty of fitness for pur¬ 
pose for which goods purchased are 
to be manufactured by seller was 
error, since dentist was not engaged 
in selling false teeth to patient but 
his charges were for his skill and 
knowledge and his personal work in 
the examination and making of den¬ 
tures.—Gunter v. Cascio, 81 N.E.2d 
766; 335 IlLApp. 287. 


65. Iowa.—iSchrader v. Hoover, 64 
N.W. 463. 87 Iowa 654. 

48 C.J. p 1175 note 67. 

Absence of evidence 

An instruction should not he given 
where there is no evidence before 
the jury to which it is applicable.— 
Hertel v. Cuba, 171 S.W. 565, 186 
Mo.App. 190—48 C.J. p 1175 note 69. 

66. N.Y.—Gordon v. Miller, 286 N. 
Y.S. 163, 158 Misc. 655. 

l^oss of confidence 

In suit by dentist for services 
wherein patient counterclaimed for 
malpractice, and court charged that 
dentist was entitled to reasonable 
opportunity to repair work done, pa¬ 
tient was entitled to requested qual¬ 
ification that, if work had been so 
badly done that she had justifiably 
lost confidence in dentist, she was 
not required to return.—Gordon v. 
Miller, supra. 

67. Kan.—^Abbott v. Mayfield, 56 P. 
327, 8 Kan.App. 387. 

Mich.—Vandenberg v. Slagh, 114 N. 
W. 72, 150 Midh. 225. 

68. Mich.—^McKnight v. Detroit, etc., 
R. Co., 97 N.W. 772, 135 Mich. 307. 

Wis.—Ladd v. Witte, 92 N.W. 365, 
116 Wis. 35. 


69. Existence of overcharge 

Ark.—Black v. Bearden, 268 S.W. 27, 
167 Ark. 455. 

70. N.Y.—Carroll v. Topping, 286 
N.Y.S. 329, 247 App.Div. 804. 

71. Okl.—Eves Tall Chief v. Aaron, 
209 P. 915, 87 Okl. 230. 

72. Cal.-^Cole v. Wolf skill, 192 P. 
549, 49 CahApp. 52. 

73. Ga.—Wilson v. Lattimore & 
White, 69 S.E. 740, 135 Ga. 469. 

For plaintiff 

Where plaintiffs sued for services 
as surgeons for a certain amount, 
and introduced opinion evidence in 
support of the allegation, and de¬ 
fendant pleaded that the services, 
were unskillfully rendered, and that 
plaintiffs were not entitled to recov¬ 
er on account of it, and introduced 
evidence as to the treatment, it was 
held error to direct a verdict in 
favor of plaintiffs for the amount 
claimed by them.^—^Wilson v. Latti¬ 
more & White, supra. 

74. Mo.—^L 0 r i e v. Lumbermen’s- 
Mut. Casualty Co,, App., 8 S.W.2d 
81. 

75. Mo.—L o r i e v. Lumbermen’s. 
Mut. Casualty Co., supra. 
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be set aside.'^s Where, however, the evidence at 
the trial shows that the bill rendered by a physi¬ 
cian was reasonable, a judgment for the amount 
will be sustained on appeal ;77 and where the evi¬ 
dence is sufficient to raise an inference of mal¬ 


practice a verdict for defendant will not be dis- 
turbed.78 Conceding the necessity of proof of due 
qualification by a physician in an action to recov¬ 
er for his services, the question cannot be raised 
for the first time in the appellate courts9 


VII. MEDICAL SOCIETIES 


§79. In General 

a. General principles 

b. Judicial interference 

c. Obligation to defend against malprac¬ 

tice claims 

a. General Principles 

In the absence of a statute to the contrary, the law 
relating to voluntary associations or to incorporated 
bodies, as the case may be, applies to a medical society. 

Except when and to the extent that it is other¬ 
wise provided by statute, the law relating to volun¬ 
tary associations or to incorporated bodies, as 
the case may be, applies to a medical society.^® 
A state association may have the status of a public 
or quasi-public corporation,^! whose executives are 
regarded as public officers,^^ and a county society 
may be a body corporate.^s xhe powers, duties, and 
liabilities of a medical society arise from statutory 
provisions and general principles of law afifecting 
such organizations and, in the absence of au¬ 
thorization by positive provision of law, such so¬ 
cieties lack the power to enact and enforce laws to 
require improvement in the standards of medical 

practice.SB 


Constitution and hy^-laws. As long as they do' not 
contravene provisions of law or of public policy, 
the constitution and by-laws of a state medical as¬ 
sociation are regarded as constituting an enforcea¬ 
ble contract between it and individual members of 
the association's and as between the state associa¬ 
tion and county medical societies holding charters 
issued by it,^^ and the rights and liabilities of the 
parties inter sese are measured by the provisions of 
the constitution and by-laws.§8 Ordinarily matters 
relating to the by-laws, rules, and regulations of 
medical societies are controlled by the principles 
governing such matters in connection with asso¬ 
ciations generally,89 and the fact that enforcement 
of its by-laws may result in incidental injury to 
third persons does not make a medical society an¬ 
swerable to the latter in damages.^^ 

b. Judicial Interference 

In the absence of illegality or fraud, as a general 
rule the courts will not interfere In the internal affairs 
of a medical or dental society. 

As a general rule, the courts will not review the. 
action taken by a medical or dental society as to 
its internal affairs®! except where its authority has 


76. Ill.—^Wheaton v. Johnson, 65 Ill. 
App. 53. 

48 C.J. p 1176 note 71. 

77. Philippine.—Salindon v. Zamora, 
18 Philippine 401. 

78- N.Y.—Brinkman v. Kursheedt, 
84 N.Y.S. 675. 

79- Ga.—^Durand v. . Grimes, 18 Ga. 
693. 

48 C.J. p 1175 note 75. 

80- N.Y.—^New York County Med¬ 
ical Ass'n V. New York, 65 N.Y.S. 
531, 32 Misc, 116. 

48 C-J. P 1176 note 76. 

Manner and place of election of of- 
tLcers 

Ill.—-People V. Grant, 208 Ill.App. 
236. 

81- Ala.—^Walker v. Medical Soc. of 
Mobile County, 22 So.2d 716, 247 
Ala. 169. 

N.J.—Wilson V. Thompson, 83 A. 

502, 83 N.J.Law 67. 

48 C.J. p 1175 note 80 [a], [b]. 

82- N.J.—Wilson V. Thompson, su¬ 
pra. 

70 C.J.S.—60 


83. N.Y.—^Fawcett v. Charles, 13 
Wend. 473. 

84. N.Y.—Ewald V. New York Coun¬ 
ty Medical Society, 128 N.Y.S. 886, 
144 App.Div, 82. 

48 C.J. p 1176 note 83. 

85. D.C.—^American Medical Ass’n 
V. U. S., 130 P.2d 233, 76 U.S.App. 
D.C. 70, affirmed 63 S.Ct. 326, 317 
U.S. 619, 87 L..Ed. 434. 

Advertisingr 

A state board of optometry lacks 
power to enforce a rule broadly for¬ 
bidding any advertising by optome¬ 
trists, in view of code provisions 
which make only fraudulent adver¬ 
tising ground for revocation of li¬ 
cense, and thus impliedly sanction 
honest advertising by such practi¬ 
tioners.—^Bruns v. White, 39 Ohio 
N.P„N.S., 403. 

86. Ala.—Walker v. Medical Soc. 
of Mobile County, 22 So.2d 715, 247 
Ala. 169. 

Cal.—Smith v. iKern County Medical 
Ass’n, 120 P.2d 874, 19 CaL2d 263. 
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Selfish object immaterial 

Incorporated medical society’s con¬ 
stitution, charter, and by-laws con¬ 
stituted contract between members 
enforceable by courts unless im¬ 
moral or contrary to ' law or public 
policy; selfishness of society’s ob¬ 
jects was immaterial if legitimate. 
—Porter v. King County Medical 
Soc., 58 P.2d 367, 186 Wash. 410. ‘ 

87. Ala.—Walker v. Medical Society 
of Mobile County, 22 So.2d 716, 247 
Ala. 169. 

88. Ala.—Walker v. Medical Society 
of Mobile County, supra. 

89. Minn.—^Penhall v. Minnesota 
State Medical Assoc., 148 N.W. 
472, 126 Minn. 323. 

48 C.J. p 1176 note 84. 

90. Wash.—^Porter v. King County 

Medical Soc., 58 P.2d 367, 186 

Wash. 410. 

91. D.C.—^Bryant v. District of Co¬ 
lumbia Dental Society, 26 App.D.C. 
461. 

I 48 C.J. p 1177 note 17. 
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l>een transcended^^ or where fraud or injustice has 
been perpetrated,9^ and a member must resort to 
and exhaust the remedies provided by the society 
before he can apply to a court for relief.^^ Where, 
however, the threatened procedure of the society 
is not only irregular but without jurisdiction, an 
aggrieved member may seek judicial redress by 
direct appeal to the courts in the first instance.^s 

< 5 . Obligation to Defend against Malpractice 
Claims 

It Is permissible for a medical or dental society to 
adopt by-laws providing that it will defend its members 
against suits for malpractice. 

In adopting by-laws, a medical society may pro¬ 
vide for defending claims made against its members 
for malpractice,and the duty to defend in such 
cases has been held mandatory^^ on proper appli¬ 
cation to the society.^® 

Failure to defend. In an action against a medi¬ 
cal society for failure to defend plaintiff against 
malpractice claims, the burden is on defendant to 
prove that plaintiff^s demand involved a claim on 
•which he was not entitled to aid. ^9 

80. Membership 

a. In general 

b. Termination of membership 

c. Reinstatement 

0 ,. In General 

The members of a medical or dental society are bound 
t^o obey its reasonable rules and by-laws. 

A medical or dental society may adopt by-laws 
,and rules regulating its members, which they are 


bound to obey.i The power of a society, however, 
to regulate its members, even when conferred by 
statute, is not arbitrary or unlimited in character, 
and its rules must be reasonable,^ adapted to the 
purposes of the society,^ and consistent with the 
laws of the stated On admission to membership in 
a society, the member assumes an obligation to 
conform to the rules and regulations of the so¬ 
ciety but these rules and regulations are obliga¬ 
tory on members alone,6 and nonobservance previ¬ 
ous to membership furnishes no legal cause either 
for exclusion or expulsion.'^ Under the provisions 
of some constitutions and by-laws, it has been held 
that a state medical association acts within the 
scope of its supervisory powers over a county medi¬ 
cal society in ordering the latter to enroll as mem¬ 
bers certain eligible physicians which the county 
society had excluded pursuant to agreement among 
its members to exclude all applicants, regardless of 
qualification, pending duration of an existent state 
of war,s and in this connection it has been held that 
the manner in which the state association has con¬ 
strued various provisions of its constitution as vest¬ 
ing in it original jurisdiction in matters of analo¬ 
gous nature is determinative of its right to order 
such enrollment. 9 

Refusal to reject applicant. Where a medical 
society refuses to reject an applicant for admission, 
and threatens to violate its own constitution by ac¬ 
cepting him, notwithstanding sufficient adverse 
votes to require his rejection, in consequence of 
which there can be no redress to complaining mem¬ 
bers except resort to legal remedies, complainants 
are not bound to exhaust all remedies within the 
organization before resorting to the courts.^9 Jn- 


-92. Pa.—Siior v. Dickey, 21 Pa.Dist. 
&Co. 695, 39 Dauph.Co. 377. 

.48 C.J. p 1177 note 20. 

-93, Tex.—^Brown v. Harris County 
Medical Society, Civ.App., 194 S.W, 
1179. 

.48.C,J. .p 1177 note 21. 

:94. La.—^Irwin v. Lorio, 126 So. 669, 
169 La. 1090. 

.48 C.J. p 1178 note 23. 

:.95. Ala.—Medical Soc. of Mobile 

County V. Walker, 16 So.2d 321, 
245 Ala. 135. 

;96* Minn.-~=-Penhall v. Minnesota 

State Medical Ass'n, 148 N.W. 472, 
126 Minn. 323. 

48 C.J. p 11,78 note 25. 

1.97- Minn.—^penljall v. Minnesota 

State Medical Ass*n, supra. 

48 C.J. p 1178 note 26. 

;98- Minn.^Penhall v, Minnesota 

•State Medical Ass'n* supra. 

48 C.J. p 1178 i?.ote 27. 


99. Minn.—Penhall v. Minnesota 
State Medical Ass*n, supra. 

1. Neb.—^Weyrens v. Scotts Bluff 
County Medical Soc., 277 N.W. 378, 
133 Neb. 814. 

Wash.—^Porter v. King County Med¬ 
ical Soc., 58 P.2d 367, 186 Wash. 
410. 

48 C.J. P 1176 note 87. 

2. N.T.—^P e o p 1 e v. Erie County 
Medical Society, 24 Barb. 570. 

48 C.J. p 1176 notes 89, 90. 

3- N.Y.—^P e o p 1 e v. Brie County 
Medical Society, supra. 

48 C.J. P 1176 note 91. 

4. N.Y.—P e o p 1 e v. Erie County 
Medical Society, supra. 

Buie held valid 

Rules of the state medical asso¬ 
ciation, of which a county medical 
society which expelled a member is 
a component part, relating to an ap¬ 
peal by the aggrieved member to the 
councilor of the district and finally 
to the council of the association, do 
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not contravene the law or offend 
public policy, and hence are binding 
on the expelled member, who is 
therefore precluded from premature¬ 
ly resorting to equity for restoration 
to membership.—^Weyrens v. Scotts 
Bluff County Medical Soc., 277 N.W. 
378, 133 Neb. 814. 

5. N.Y.—Ewald v. New York Coun¬ 
ty Medical Society, 128 N.Y.S. 886, 
144 App.Div. 82. 

Tex.—Brown v. Harris County Med¬ 
ical Society, Civ.App., 194 S.W. 1179. 

6. N.Y.—^P e o p 1 e v. Erie County 
Medical Society, 32 N.Y. 187. 

7. N.Y.—^People v. Erie County 

Medical Society, supra. 

48 C.J. p 1176 note 95. 

8- Ala.—Walker v. Medical Society 
of Mobile County, 22 So.2d 716, 
247 Ala. 169. 

9. Ala.—Walker v. Medical Society 
of Mobile County, supra. 

10. Ala.—Medical Society of Mobile 
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junctive relief has been approved in cases of this 
character.il In such a suit the rejected applicant 
has been held a necessary party.i^ 

b. Termination of Membership 

A medical op dental society may suspend or expel a 
member pursuant to valid provisions of its by-laws, or 
he may terminate his membership by resignation. 

A medical or dental society may provide for and 
enforce lawful regulations governing the termina¬ 
tion of membership therein temporarily by suspen¬ 
sion's or permanently by expulsion.14 Termination 
of proceedings against a physician without discipli¬ 
nary action will not preclude his subsequent expul¬ 
sion if he persists in a continuance of the objection¬ 
able conduct.The fact that a remedy may exist 
against a physician by contempt proceedings for 
violation of an injunctive order does not deprive 
a medical society of its right, if any, to expel him.l® 

The grounds for expulsion of a physician from 
a medical society may inhere in either a violation of 
such of the established rules of the organization^^ 
or in such conduct on the part of the physician as 
clearly violates the fundamental objects of the so¬ 
ciety and which, if permitted, would violate the 
fundamental objects of the society and bring the 
society into disrepute.^^ 

Investigation and hearing of charges. Suspen¬ 
sion or expulsion is in the nature of a judicial act 
following the investigation and hearing of charg¬ 


es,i9 and a member of a society whose by-laws pro¬ 
vide for investigation prior to expulsion is enti¬ 
tled to a fair trial before the proper tribunal.2t> 
However, a member may not complain that the 
hearing on the question of his expulsion was con¬ 
ducted in his absence where he was given due no¬ 
tice and opportunity to attend and his absence was 
voluntary,21 and where he was present at the meet¬ 
ing at which he was expelled, and was afforded an 
opportunity to speak, it has been held that he may 
not properly complain that he was expelled with¬ 
out a trial.22 Moreover, the proceedings are not 
required to be as formal and technical as in a trial 
at law,23 and it is sufficient if the constitution and 
by-laws are substantially observed,^^ notice given 
to accused, with opportunity to be heard,^5 and 
judgment pronounced from proper motives and in 
good faith.26 The burden of proving the charges 
rests on the accusers.27 In the absence of a show¬ 
ing to the contrary, the minutes of the society with 
respect to the vote of members for expulsion of a 
physician may constitute sufficient proof of the 
regularity of the proceedings.^^ 

Judicial interference. Whether or not a member 
of a medical society has violated a by-law provid¬ 
ing for expulsion or suspension is a question for 
the society to determine,29 and ordinarily the courts 
will not interfere to prevent his expulsion or sus- 
pension^O unless there is a dear violation of the 
legal rights of the appealing member.^i A member 


County V. Walker, 16 So.2d 321, 
245 Ala. 135. 

11. Ala.—Medical Society of Mobile 
County V. Walker, supra. 

12. Ala.—Medical Society of Mobile 
County V. Walker, supra. 

13. La.—Irwin v. Lorio, 126 So. 669, 
169 La. 1090. 

48 C.J. P 1177 note 98. 

14- La.—Irwin v. Lorio, supra. 

48 C.J. P 1176 note 97. 

Wisdom of provision 

Medical society was entitled to 
adopt by-law warranting expulsion 
of members unauthorizedly operat¬ 
ing clinics or engaging in group con¬ 
tract practice; whether by-law was 
just, reasonable, or wise was Ques¬ 
tion of policy concerning only socie¬ 
ty and its members.—Porter v. King 
County Medical Society, 68 P.2d 367, 
186 Wash. 410. 


15. Cal.—'Smith 

V. 

Kern 

County 

Medical Ass'n, 
Cal.2d 263. 

120 

P.2d 

874, 19 

16. Cal.—Smith 

v. 

Kern 

County 

Medical Ass’n, 

supra. 


17. Cal.—Smith 

V. 

Kern 

County 


Medical Ass'n, supra. 


18. Cal.—Smith v. Kern County 
Medical Ass'n, supra. 

19. N.T.—Ewald v. New York Coun¬ 

ty Medical Society, 130 N.T.S. 
1024, 70 Misc. 615, reversed on 

other grounds 128 N.T.S. 886, 144 
App.Div. 82. 

20. N.T.—Reid v. Oneida County 
Medical Society, 156 N.T.S. 780. 
affirmed 163 N.T.S. 1129, 177 App. 
Div. 939. 

48 C.J. p 1177 note 4. 

21. 'Cal.—Smith v. Kern County 
Medical Ass’n, 120 P.2d 874, 19 
Cal.2d 263. 

22. Neb.—Weyrens v. Scotts Bluff 
County Medical Society, 277 N.W. 
378, 133 Neb. 814. 

riirther trial futile 

Plaintiff, having been present at 
the meeting of the county medical 
society which expelled him, and 
having admitted violation of the so¬ 
ciety's rule and argued against ap¬ 
plying it, could not complain, in his 
suit to enjoin the society, that he 
was not given a trial, any other or 
further trial being futile and unnec¬ 
essary under the circumstances.— 
Weyrens v. Scotts Bluff County 
1 Medical Society, supra. 
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23. Mo.-^State v. St. Louis Medical 
Society, 91 Mo.App. 76. 

24. Mo.—State v. St. Louis Medical 
Society, supra. 

48 C.J. p 1177 note 6. 

25. D.C.—Bryant v. District of Co¬ 
lumbia Dental Society, 26 App.Dc 
C. 461. 

48 C.J. P 1177 note 7. 

26. Mo.—State v. St. Louis Medt' 
cal Society, 91 Mo.App. 76. 

27. N.T.—Reid v. Oneida County 
Medical Society, 156 N.T.S. 780. 
affirmed 163 N.T.S. 1129, 177 App. 
Div. 939. 

48 C.J. P 1177 note 9. 

28. Cal.—Smith v. Kern County 
Medical Ass'n, 120 P.2d 874, 19 
Cal.2d 263. 

29. D.C.—Bryant v. District of Co¬ 
lumbia Dental Society, 26 App.Di,* 
C. 461. 

Mass.—Gregg v. Massachusetts Med¬ 
ical Society, 111 Mass. 185, 15 Am.. 
R. 24. 

30. Cal.—Smith v. Kern County 
Medical Ass’n, 120 P.2d 874,' 19k 
Cal.2d 263. 

48 C.J. P 1177 note 18. 

31. N.T.—^Reid v. Medical Society 
of Oneida County, 156 N.T.S. 780.. 
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ordinarily will not bt permitted to restrain the so¬ 
ciety from proceeding with his suspension or expul¬ 
sion without first exhausting his remedies within 

the organization.22 

Resignation. Membership in the society may be 
terminated by resignation or voluntary withdraw- 
al.33 

c. Reinstatement 

While a member who has been expelled from a med¬ 
ical society may be reinstated in a proper case, ordl- 


SURGEONS^-PICK 70 C. J. S. 

narily the courts will not interfere to compel his rein¬ 
statement. 

The reinstatement of an expelled or suspended 
member of a medical society may be had in the cir¬ 
cumstances and in the manner provided for by 
statute or by4aw, if any, regulating the matter.34 
Ordinarily, however, the courts will not interfere 
to compel reinstatement of a member,35 especially 
where he has failed to exhaust his remedies with¬ 
in the organization,36 and equity will not extend 
its aid where no civil or property right has been 

invaded.37 


PHYSIC-MONOPLEOIA. See Insane Persons § 2d. 

PHYSIOLOGrY. The science of the functions of 
all the different parts and organs of animals and 
plants, the ofdces they perform in the economy of 
the individual, their properties, etc.^ 

PHYSIOTHERAPY. See Physicians and Surgeons 

§ 1 . 

PHYTOTHERAPY. See Physicians and Surgeons 

§ 1 . 

PIAHO. The short and commonly used name for 

pianoforte.2 


PIAHOFORTE. A musical instrument of the per¬ 
cussive group, the tones being produced by blows 
of hammers upon stretched strings, and the ham¬ 
mers being operated from a keyboard.3 

PIAZZA. A veranda; a gallery.^ 

PIOOAGrE, In English law, a term applied where 
the liberty of erecting a stall in a market is se¬ 
cured and the soil is broken in erecting it. 5 

PICE. A word that ordinarily will not be con¬ 
strued as meaning ^'piece.”® 

PICK. To choose; to select; to separate as de¬ 
sirable; to cull; to pick out; as to pick one’s 
company, to pick one’s way.*^ 


32. La.—^Irwin v. Lorio, 126 So. 669, 
169 La. 1090. 

Trial witnin society 

Physician cannot restrain mem¬ 
bers of medical society from voting 
on expulsion without first permit¬ 
ting trial within organization.—^Ir¬ 
win V. Lorio, supra. 

Association contracting with phy¬ 
sicians cannot restrain members of 
medical society from voting on phy¬ 
sicians' expulsion until after trial 
within society.—Irwin v. Lorio, su¬ 
pra. 

33. N,Y .—^Ewald v. Kew York Coun¬ 
ty Medical Society, 128 N.Y.'S. 886, 
144 App.Div, 82. 

48 C.J. p 1177 note 11. 

34. N.T.—^Ewald y. New York Coun¬ 
ty Medical Society, 128 N.T.S. 886, 
144 App.Div. 82, 

48 C.0r. p 1177 note 13. 

35. Mo.—^State v. St. Louis Medical 
Society, 91 Mo.App. 76. 

48 C.J. p 1177 note 19. 

36. Neb.—Weyrens v. Scotts Bluff 
County Medical Society, 277 N.W. 
378, 133 Neb. 814. 

37- Neb.—-Weyrens v. Scotts BlufC 
Medical Society, supra. 


Physician dropped from hospital 
staff 

A physician expelled from the 
county medical society cannot be re¬ 
stored to membership by a court of 
equity, since no civil or property 
right has been invaded, even though 
he was dropped from the staff of the 
larger of the only two hospitals in 
the city because of the hospital’s 
rule requiring staff members to be¬ 
long to the county society.—;Wey- 
rens v. Scotts Bluff County Medical 
Society, supra. 

1. N.C.—^In re Hunter, 60 N.C. 372. 

2. D.C.—Nordlinger v. U. S.. 24 
App.D.C. 406, 410, 70 L.R.A. 227. 

48 C.J. p 1178 note 3. 

“Electric piano" see 29 C.J.S. p 470 
note 7. 

3. D.C.—^Nordlinger v. tJ. S., 24 
APP.D.C. 406, 410, 70 L.R.A. 227. 

4. Century D, 

Ala.—See Henry v. State, 39 Ala. 
679, 681. 

Mass.—Reardon v. Murphy, 40 N.E. 
854, 163 Mass. 501, 

5- Eng.—^Draper v. Sperring, 10 C. 
B.N.S. 112, 123, 100 E.C.L. 112, 142 
Reprint 392—^Maydenhead’s Case, 
Palm. 76, 81 Reprint 986. 

6. Mass.—Cheney Bigelow Wire 
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Works V. Sorrell, 8 N.E. 332, 333, 
142 Mass. 442. 

48 C.J. p 1178 note 12. 

7. Webster New Int.D. 

Picking pockets 

(1) Taking something from a 
pocket of clothes while on a person. 
—People V. Hoffman, 236 Ill.App. 1, 
3—48 C.J. p 1178 note 18. 

(2) The act of thieves in stealing 
by cutting off pockets and removing 
them, or by cutting them open so as 
to expose their contents, or by 
thrusting the hands into them.— 
State V. Wilson, 30 Conn. 500, 504. 
Other phrases employing the word 

‘‘picking” 

(1) “Picking advances" see Gin 38 
C.J.S. p 925 note 14. 

(2) “Picking a lock" see 64 C.J.S. 
p 664 note 54, 

(3) “Picking at her;" colloquially, 
an expression of indefinite meaning. 
—Denton v. State, 79 S.W. 660, 661, 
46 Tex.Cr, 193. 

(4> “Picking-up" as used in rail¬ 
road full-crew statutes see the C. 
J.S. title Railroads § 401. 

“Picked ewes” means “selected 
ewes."—^Labbe v. Corbett, 6 S.W. 
808. 811, 69 Tex. 503. 
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PICKER. A tool or apparatus used in different 
manufacturing processes involving picking of some 
sort.S The term has been used in connection with 
various machines^ and various parts of machines.^® 

PICKET; PICKETING. It has been stated that 
the word ^^picket” is of vague contours,^! but, on 
the other hand, it has been said that the term 
^'pieketing^' has a well-defined meaning.i^ While 
picketing is an activity which is not necessarily 
restiicted to labor situations as stated infra p 1056 
note 88, the terms ^'picket” and '^pieketing^^ are 
chiefly employed with reference to labor disputes,i3 
disputes between an employer and his striking em- 
ployees,!^ and in common use refer to the promoting 
of a strike, boycott, or some other industrial dis¬ 
pute,^ ^ and the activity may be, and usually is, 
incident to an organized efort to prevail in the 
controversy.!® It has frequently been said that the 


terms are more or less appropriately borrowed fi-om 
the nomenclature of warfare,!*^ and are strongly 
suggestive of the hostile attitude toward the in¬ 
dividual or corporation against whom the labor 
organization has a grievance.!® While the opinions 
frequently refer to lexicographical definitions of the 
terms,!9 it has been said that the dictionaries have 
failed to keep abreast of the meaning of the terms 
since the matter the words describe is in a constant 
process of changing,20 and an added function of the 
picket, not usually referred to in the dictionary 
definitions, but nevertheless now quite generally 
recognized, is to seek to influence, frequently by 
placards or banners carried by the picket, the public 
against patronizing the employer.2! 

At common law any form of picketing was re¬ 
garded as abhorrent to good morals and against 
public policy, 22 and it has been said that in the 


S, Century D. 

9. U.S.—^^Vashington Mills v. Cox, 
Va., 157 F. 634, 636, 85 C.C.A. 154. 
Pa,—Creachen v. Bromley Bros.* 
Carpet Co., 67 A. 1101, 209 Pa. 6. 
48 C.J. P 1179 note 20. 

•“Picker machine” see 54 C.J.S. p 892 
note 88. 

3.0. 'U.S.—Mayo Knittingr Machine & 
Needle Co. v. E. Jenckes Mfg:. Co., 
R.!., 133 F. 627, 629, 66 C.C.A. 503. 
3-1. U.S.—Thornhill v. State of Ala¬ 
bama, 60 S.Ct. 736, 743, 310 U.S. 
88, 84 UEd. 1093. 

Or.—^American Federation of Labor 

V. Bain, 106 P.2d 544, 654', 165 Or. 
183, 130 A.L.R. 1278. 

Wis.—Hotel and Restaurant Em¬ 
ployees' International Alliance, 
Xiocal No. 122 v. Wisconsin Em¬ 
ployment Relations Boai’d, 294 N. 

W. 632, 638, 236 Wis. 329. 

3.2. Ind.—Thomas v. City of In¬ 
dianapolis, 145 N.E. 550, 552, 195 
Ind. 440, 35 A.L.R. 1194. I 

Similarly expressed 

The word “picketing” Is not a 
term of definite legal content, but 
when considered in connection with 
the context in which it appears the 
meaning becomes reasonably cer¬ 
tain.—Hotel and Restaurant Em¬ 
ployees* International Alliance, Lo¬ 
cal No. 122, V. Wisconsin Employ¬ 
ment Relations Board, 294 N.W. 632, 
638, 236 Wis. 329. 

13. Or.—American Federation of 
Labor v. Bain, 106 P.2d 644, 552, 
165 Or. 183, 130 A,L.R. 1278— 

Crouch V. Central Labor Council 
of Portland and Vicinity, .293 P. 
729, 731, 134 Or. 612. 

14- Or.—Crouch v. Central Labor 
Council of Portland and Vicinity, 
supra. 

expressed 

Picketing the place of business of 


an employer, either for the purpose 
of inducing employees to quit their 
work, or to refuse employment 
thereat, or to persuade customers 
no longer to bestow their patronage, 
is one of the measures usually 
adopted in a strike.—^Motion Picture 
Machine Projectionists Protective 
Union, Local No. 473 v. Rialto Thea¬ 
tre Co., 17 A.2d 836, 841, 25 Del.Ch. 
347. 

15. Pla.—Paramount Enterprises v. 
Mitchell, 140 'So. 328, 330, 104 Fla. 
407. 

16. Or.—^American Federation of 
Labor v. Bain, 106 P.2d 544, 554, 
165 Or. 183, 130 A.L.R. 1278. 

17. Ala.—^Hardie-Tynes Mfg. Co. v. 
Cruse, 66 So. 657, 660, 189 Ala. 66. 

Ga.—Jones v. Van Winkle Gin & 
Machine Works, 62 S.E. 236. 238, 
131 Ga. 336, 17 L.R.A.,N.S„ 848, 
127 Am.S.R. 235. 

Ind,—Thomas v. City of Indianapo¬ 
lis, 145 N.E. 550, 562, 195 Ind. 440. 
36 A.L.R. 1194. 

Kan.—State v. Personett, 220 P. 520, 
623, 114 Kan. 680. 

Ky.—^Music Hall Theatre v. Moving 
Picture Mach. Operators Local No. 
165, 61 S.W.2d 283, 285, 249 Ky. 
639. 

Or.—Crouch v. Central Labor Coun¬ 
cil of Portland and Vicinity, 293 
P. 729, 731, 134 Or. 612. 

The term is one of warfare 
Del.—Motion Picture Machine Pro¬ 
jectionists Protective Union, Lo¬ 
cal No. 473 V. Rialto Theatre Co., 
17 A.2d 836, 841, 25 Del.Ch. 347. 

18. Ga.—Jones v. Van Winkle Gin 
& Machine Works, 62 S.E. 236, 238, 
131 Ga. 336, 17 L.R.A„N.S., 848, 
127 Am.S.R. 235. 

Ind.—Thomas v. City of Indianapo¬ 
lis, 145 N.E. 660, 562, 195 Ind. 440, 
36 A.L.R. 1194. 
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Kan.—State v. Personett, 220 P. 520, 
523, 114 Kan. 680. 

Ky.—Music Hall Theatre v. Moving 
Picture Mach. Operators Local No. 
165, 61 S.W.2d 283, 285, 249 Ky. 
639. 

19. N.J.—^Evening Times Printing 
& Publishing Co. v. American 
Newspaper Guild, 199 A. 598, 603, 
124 N.J.Eq. 71. 

Or.—Crouch v. Central Labor Coun¬ 
cil of Portland and Vicinity, 293 
P. 729, 731, 134 Or. 612—Hall v. 
Johnson, 169 P. 515, 516, 87 Or. 21, 
Ann.Cas.l918B 49. 

20. N.J.—Evening Times Printing 
& Publishing Co. v. American 
Newspaper Guild, 199 A. 598, 603, 
124 N.J.Eq. 71. 

21. N.J.—^Kitty Kelly Shoe Corpo¬ 
ration V. United Retail Employees 
of Newark, N.J., Local No. 108, 5 
A.2d 682, 684, 125 N.J.Eq. 250— 
Evening Times Printing & Pub¬ 
lishing Co. V, American Newspa¬ 
per Guild, 199 A, 598, 603, 124 N. 
J.Eq. 71. 

22. Tex.—^Ex parte Waltrip, 207 S. 
W.2d 872, 874, 151 Tex.Cr. 343. 

Similarly expressed 

“Picketing for the purpose of 
peacefully advising workmen and 
the public that a strike or trade dis¬ 
pute exists, in the hope of gaining 
sympathy expressed in a refusal of 
service and a withdrawal of patron¬ 
age until the matter should be set¬ 
tled, originally was deemed, it 
seems, an illegal means of conduct¬ 
ing a strike or other trade dispute.” 
—Simon v. Schwachman, 18 N.E.2d 
1, 4, 301 Mass. 673. 

Contrary view 

“Prior to the enactment of any 
statute upon the subject in this 
state, this court recognized, under 
1 the principles of the common law. 
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past many courts liave held picketing to be wrong- peaceful picketing is a contradiction in terms 

ful,23 and that it has been condemned by every since the word ^^pieketing^' is taken from the no¬ 
court which has considered the matter.24 It has menclature of warfare and is strongly suggestive 

also been said that a few courts still look on picket- of a hostile attitude as stated supra p 1049 notes 17, 

ing as wrongful per se, and as an unlawful inter- 18, and that there can be no such thing as peaceful 

ference with the right of the employer to transact picketing, any more than there can be chaste vul- 

business.25 garity, or peaceful mobbing, or lawful lynching,27 

and that picketing is always accompanied by peace- 
The reasoning which has led to the conclusion disturbing activities, always results in violence and 

that picketing in any form is wrongful, as stated by intimidation, and that there necessarily follows that 

courts which have repudiated this contention as alarm, intimidation, and obstruction which consti- 

well as by courts which have adopted it, is that tute a breach of the law,28 This reasoning has been 


the rig’ht to picket in controversies 
between an employer and his em¬ 
ployees, where there was no resort 
to force, threats, intimidation, or 
other unlawful means.”—Roth v. 
Local TJnion No. 1460 of Retail 
Clerks 'Union, 24 N.E.2d 280, 282, 

216 Ind. 363. 

23. U.S.—Atchison, T. & S. F. Ry. 

Co. V. Gee, C.C.Iowa, 139 P. 582, 
584—Otis Steel Co. v. Local Union 
No. 218, C.C.Ohio, 110 P. 698, 699. 
Cal.—Magill Bros. v. Building- Serv¬ 
ice Emp. Internat. Union, 127 P.2d 
542, 544, 20 Cal.2d 506—People v. 
Spear, 89 P.2d 445. 446, 32 Cal. 
App.2d 165. 

Ill.—Barnes & Co. v. Chicago Typo¬ 
graphical Union, 83 N.E. 940, 944, 
232 Ill. 424, 14 L.R.A.,N.S.. 1018, 
13 Ann.Cas. 54. 

Mich.—Beck v. Railway Teamsters’ 
Protective Union, 77 N.W. 13, 22, 
118 Mich. 497, 42 L.R.A. 407, 74 
Am.S.R. 421. 

Tex.—Ex parte Waltrip, 207 'S.W.2d 
872, 874, 151 Tex.Cr. 343. 

Wash.—St. Germain v. Bakery and 
Confectionery Workers’ Union, No. 
9, 166 P. 665, 666, 97 Wash. 282, 
L.R.A.1917P 824. 
s imil arly expressed 

(1) Many courts whose opinions 
are entitled to great weight have 
taken the position that all “picket¬ 
ing,” as that term is used in modern 
practice, is unlawful.—Thomas v. 
City of Indianapolis, 145 N.E. 550, 
552, 195 Ind. 440, 35 A.L.R. 1194. 

(2) “The question whether picket¬ 
ing is a peaceful and lawful means 
is one that has also received fre¬ 
quent judicial consideration. The 
cases in different jurisdictions are 
not harmonious upon the question. 
Some of the courts have recognized, 
or at least do not deny, that picket¬ 
ing may not be unlawful. The 
weight of authority, however, and 
the growing tendency, is to accept 
the contrary view, and to regard 
picketing as inherently illegal.”— 
Rosenberg v. Retail Clerks’ Ass’n, 
177 P. 864, 865, 39 Cal.App. 67. 
Minority of the courts 

Picketing a place of business 
where a strike is in progress, al¬ 


though in intent as well as in out¬ 
ward appearance maintained for the 
lawful purpose of persuading em¬ 
ployees or persons seeking employ¬ 
ment, has almost inevitably some 
tendency to intimidate those persons 
mentioned, and this tendency has in¬ 
duced a few courts, though they are 
in decided minority, to condemn 
picketing per se and under all cir¬ 
cumstances as unlawful.—Hardie- 
Tynes Mfg. Co. v. Cruse, 66 So. 657, 
660, 189 Ala. 66. 

24. U.S.—^Union Pac. R. Co. v. Ruef, 
C.C.Neb., 120 P. 102, 121. 

Me.—Keith Theatre v. Vachon, 187 
A. 692, 701, 134 Me. 392. 

25. Or.—George B. Wallace Co. v. 
International Ass'n of Mechanics, 
63 P.2d 1090, 1095, 166 Or. 652. 

26. U.S.—Truax v. Corrigan, Ariz., 
42 S.Ct. 124, 132, 257 U.S. 312, 66 
L.Ed. 254, 27 A.L.R. 376. 

N.J.—J. Lichtman & Sons v. Leather 
Workers’ Industrial Union, 169 A. 
498, 501, 114 N.J.Eq. 596—Elkind 
& Sons V. Retail Clerks’ Interna¬ 
tional Protective Ass’n, 169 A. 494, 
497, 114 N.J.Eq. 586, 

Similarly expressed 

(1) The term is sometimes criti¬ 
cized as being contradictory.—Music 
Hall Theatre v. Moving Picture 
Mach. Operators Local No. 165, 61 S. 
W.2d 283, 285, 249 Ky. 639. 

(2) Picketing has for its purpose 
the backing up of persuasion with a 
show of physical force, and almost 
inevitably tends to intimidation and 
violence, so that the phrase “peace¬ 
able picketing” is a contradiction in 
terms. 

Conn.—Levy & Devaney v. Interna¬ 
tional Pocketbook Workers’ Union, 
158 A. 795, 796, 114 Conn. 319. 
N.J.-—^Bayonne Textile Corporation 
V. American Federation of Silk 
Workers, 168 A. 799, 805, 114 N.J. 
Eq. 307. 

(3) “Peaceable picketing, so called, 
is conceived in battle: its real pur¬ 
pose is to conquer. It would com¬ 
pel acquiescence, not induce it by 
mere persuasion. Unquestionably its 
tendency is always militant.”— 
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Keith Theatre v. Vachon, 187 A. 
692, 702, 134 Me. 392. 

27. U.S.—Atchison, T. & S. P. Ry. 
Co. V. Gee. C.C.Iowa, 139 P. 582, 
584. 

Cal.—Rosenberg v. Retail Clerks’ 
Ass’n. 177 P. 864, 865, 39 Cal.App. 
67. 

N.J.—George Jonas Glass Co. v. 
Glass Bottle Blowers' Ass’n, 66 
A. 953, 957, 958, 72 N.J.Eq. 653. 
Or.—George B. Wallace Co. v. In¬ 
ternational Ass'n of Mechanics, 63 
P.2d 1090, 1095, 155 Or. 652. 

Wash.—St. Germain v. Bakery and 
Confectionery Workers' Union, No. 
9, 166 P. 665, 666, 97 Wash. 282, 
L.R.A.1917P 824. 

Similarly expressed 

“Picketing in the 'Public mind is 
associated with violence and intimi¬ 
dation. There was a time, and not 
so long ago, when the courts of 
California, in common with most of 
the courts of the country, were com¬ 
mitted to the idea that there could! 
be no such thing as peaceful picket¬ 
ing.”—People V. Spear, 89 P.2d 445, 
446, 32 Cal.App.2d 165. 

28. U.S.—^Pope Motor Car Co. v* 
Keegan. C.C.Ohio, 150 P. 148, 149^. 

Similarly expressed 

(1) “It unfortunately happens 
that there is seldom a case where a 
picket is maintained that the mem¬ 
bers of the picket or their hangers- 
on do not resort to acts of violence,, 
and to jeers, cries, epithets, and 
threats calculated and intended to in¬ 
timidate workmen who are not mem¬ 
bers of the combination. So true is 
this that the very term ‘picket’ has 
come to mean in the popular mind 
threats, violence, and intimidation.’” 
—Goldfield Consol. Mines Co. v. 
Goldfield Miners Union, No-. 220, C.C*. 
Nev., 159 F. 600, 523—^Union Pac. R. 
Co. V. Ruef, C.C.Neb., 120 P. 102, 106. 

(2) Picketing is inseparably asso¬ 
ciated with acts that are indisput¬ 
ably illegal.—Rosenberg v. Retail 
Clerks’ Ass'n, 177 P. 864, 865, 39 Cal,. 
App. 67. 

(3) The term “picket” indicates a 
militant purpose, inconsistent with 
peaceable persuasion. 
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BTibjected to considerable Criticism, ^ 9 and thus, 
while formerly the courts were generally inclined 
to disapprove of picketing on the part of employees, 
the past few years have witnessed a decided change 


in public opinion, legislative enactment, and ju¬ 
dicial construction, 30 and it is now accepted that 
picketing connotes no evil. 31 

As a general rule peaceful picketing is regarded 


tJ.S.—^American Steel Foundries v. 
Tri-City Central Trades Council, 
Ill., 42 S.Ct. 72, 77, 257 U.S. 184. 
66 L.Ed. 189, 27 A.L.R. 360. 

N.J.—Bayonne Textile Corporation 
V. American Federation of Siils 
Workers, 168 A. 799, 805, 114 N.J. 
Eq. 307. 

<4) Some courts have held picket¬ 
ing to be lawful if strictly and in 
good faith confined to the purpose 
of gaining information as to what 
persons remain in the employment 
or are seeking employment, and of 
peacefully persuading such persons, 
if not under contract, to leave the 
employment or not to enter it. 
Other courts have said that the term 
•“picket’' indicates a militant purpose 
inconsistent with peaceful persua¬ 
sion.—Levy & Devaney, Inc. v. In¬ 
ternational Pocketbook Workers’ 
Union, 158 A. 795, 796, 114 Conn. 319. 

(5) “Picketing” is a militant word 
and the act of picketing is mili¬ 
tant in both character and purpose 
and its purpose, compulsion or co¬ 
ercion, is accomplished only by in¬ 
timidation.—Elkind & Sons v. Re¬ 
tail Clerks' International Protective 
Ass'n, 169 A. 494, 497, 114 N.J.Eq. 
586. 

(6) Picketing is a pretense for 
persuasion, but what is actually in¬ 
tended Is intimidation. 

.tr.S.—Union Pac. R. Co. v. Ruef, C.C- 
Neb., 120 F. 102, 121. 

He.—Keith Theatre v. Vachon, 187 
A. 692, 701, 134 Me. 392. 

(7) The single object sought to be 
obtained by picketing is to prevent 
the employer from continuing in 
business by depriving him of one of 
the essential necessities, namely, la¬ 
bor j for, if the picketing has not 
that object, the reason for maintain¬ 
ing pickets would not exist. Any 
picketing which deprives a citizen 
of his property rights is subversive 
of all law and order, and, if per¬ 
mitted to continue, will in the end 
destroy the prosperity and happi¬ 
ness of society.—George Jonas Glass 
Co. V. Glass Bottle Blowers' Ass’n. 
66 A. 963, 967, 968, 72 N.J.Eq. 663. 

29. Cal.—^People v. Spear, 89 P.2d 
445, 446, 32 Cal.App.2d 165. 

Criticism variously expressed 

(1) The doctrine that picketing is 
necessarily a species of coercion and 
intimidation is dogma long since 
discarded. 

j^Tev.—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 96 P.2d 994, 998, 
, 59 Nev. 416. 125 A.L.R. 948. 


N.Y.—Goldfinger v. Feintuch, 288 N. 

Y.S. 855, 860, 159 Misc, 806. 

(2) “The judicial notion, some¬ 
times expressed, that there can be 
no such thing as peaceful picketing, 
is subscribed to by but few courts, 
and repudiated by many.”—City of 
Reno V. Second Judicial District 
Court in and for Washoe County, 
supra. 

(3) “The law has always sanc¬ 
tioned peaceful means of advertis¬ 
ing a labor dispute. In Beck v. 
Railway Teamsters' Protective Un¬ 
ion, 77 N.W. 13, 21, 118 Mich. 497, 
42 L.R.A. 407, 74 Am.S.R. 421, Chief 
Justice Grant stated that laborers 
'may use persuasion to induce men 
to join their organization or to re¬ 
fuse to work except for an estab¬ 
lished wage. They may present 
their cause to the public in newspa¬ 
pers or circulars, in a peaceable 
way, and with no attempt at coer¬ 
cion. If the effect in such case is 
ruin to the employer, it is damnum 
absque injuria, for they have only 
exercised their legal rights. The 
law does not permit either party to 
use force, violence, threats of force 
or violence, intimidation, or coer¬ 
cion.* At the time of the Beck case, 
it was the view of many courts that 
picketing could not be carried on 
peacefully—the display of banners 
was regarded as a subterfuge for 
unspoken threats. Tt would be idle 
to argue,' it was said: 'That these 
circulars were not intended as a 
menace, intimidation, and coercion. 
They were so used, and were “a 
standing menace” to every one who 
wished to work for, or trade with, 
complainants.* The argument that 
pickets are ‘thrown out' for the 
purpose of peaceful argument and 
persuasion was rejected with the 
answer: 'They are intended to in¬ 
timidate and coerce.’ The court 
quoted the then current lexicograph¬ 
er's definition of the word ‘picket’: 
‘A body of men belonging to a trades 
union sent to watch and annoy men 
working in a shop not belonging to 
the union, or against which a strike 
is in progess.' Cent. Diet; Webster 
Diet. It was further said that: 
‘This definition is the result of what 
has been done under it, and the com- 

I mon application that has been made 
of it. This is the definition the de¬ 
fendants put upon it in the present 
case.’ The court was not laying 
down an ultimate principle of law 
but was expressing an evidentiary 
conclusion of the time to illustrate 
the principle that you must not 
demonstrate or intimate that force 
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will be used to achieve victory In 
the economic dispute. Such a con¬ 
clusion of another year should not 
necessarily control the experience of 
today. The very meaning of the 
word ‘picket* has taken on a differ¬ 
ent color in the lexicographer's defi¬ 
nition of our time, as compared with 
the definition current when the Beck 
case was decided. Webster’s New 
International Dictionary, 2d Ed. 
(1938), defines a picket as: 'A per¬ 
son posted by a labor organization 
at an approach to the place of work 
affected by a strike to ascertain the 
workmen going and coming and to 
persuade or otherwise influence 
them to quit working there.* While 
this definition does not encompass 
all the activities included by the 
word ‘picketing,* we note the ab¬ 
sence of the element of ‘annoy.* It 
would serve no useful purpose to at¬ 
tempt at this date to reSxamine the 
rightness or wrongness of the con¬ 
clusion of 1898; it is enough that 
it has been declared that the dis¬ 
semination of information about a 
labor dispute near the premises of 
the employer no. longer has inherent 
in its nature the ‘covert and un¬ 
spoken threats* which prompted the 
decision in the Beck case.”—Book 
Tower Garage v. Local No. 416, In¬ 
ternational Union, United Automo¬ 
bile Workers of America, 295 N.W. 
320, 322, 295 Mich. 580. 

30. Ind.—^Local Union No. 26, Na¬ 
tional Brotherhood of Operative 
Potters V, Kokomo, 5 N.E.2d 624, 
628, 211 Ind. 72, 108 A.L.R. 1111. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 95 P.2d 994, 1002, 
69 Nev. 416, 125 A.L.R. 948. 
Similarly stated 

“Labor’s right to picket has been 
developed by the courts, following a 
strong tide of enlightened public 
opinion.”—Society of N. Y, Hospital 
V. Hanson, 69 N.Y.S. 91, 97, 185 Misc. 
937. 

31. Nev.—City of Reno v. ‘Second 
Judicial District Court in and for 
Washoe County, 95 P,2d 994, 998, 
59 Nev. 416, 125 A-L.R. 948. 

N.Y.—^Exchange Bakery & Restau¬ 
rant V, Rifkin. 157 N.E. 130, 132, 
133, 245 N.Y. 260—Manhattan 

Steam Bakery v. Schindler, 294 N. 
Y.S. 783, 785, 250 App.Div, 467— 
Bieber v. Bininbaum, 6 N.Y.S.2d 
63, 64, 168 Misc. 943—^People v* 
Kaye, 1 N.Y.S.2d 354, 355. 165 

Misc. 663—Goldfinger v. Feintuch, 
288 N.Y.S. 855, 860, 159 Misc. 806 
—^Aberon Bakery Co. v, RaimisL 
254 N.Y.S. 38. 41, 141 Misc. 774. 
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as a lawful act, 3 2 and the great majority of the 
courts23 recognize^^ and sustain^S and protect^® 
the right of peaceful picketing, when done for a 
lawful purpose as stated infra p 1056 note 80. 

The contention that there can be no such thing 
as peaceful picketing is now seldom advanced, and 
it has been said that there is nothing mysterious 
about the term, 27 and it requires no definition, for 
the meaning is so clear that all persons of common 
understanding must be deemed to know what it 
denotes.28 It has acquired a significance and mean¬ 
ing now commonly understood,2 9 and connotes 
peaceable methods of presenting a cause to the 
public in the vicinity of the employer's premises.*^^ 
It is picketing which does not interfere with the 
person or property of another by the unlawful use 
of force, violence, intimidation, or threats,^^ and the 
term merely means tranquil conduct, conduct devoid 


of noise or tumult, the absence of a quarrelsome de¬ 
meanor, a course of conduct that does not violate or 
disturb the public peace,^^ this being but a com¬ 
mon-sense definition.42 in peaceful picketing there 
is an entire absence of fraud, violence, or anything 
of an intimidating nature, and it is characterized 
by peaceful persuasion for the promotion of a law¬ 
ful purpose.-^^ As a necessary corollary, boisterous 
conduct, the use of vile language, bellicose demean¬ 
or, threats, violence, coercion, intimidation, shouting, 
and interference with the use of premises or im¬ 
peding the public highway, is not peaceable picket¬ 
ing, but is illegal picketing.45 Thus mass picketing, 
which is the use of a large number of pickets, is 
not peaceable picketing, and is considered illegal.^® 

Picketing, when properly conducted, is not un¬ 
lawful per s'e,^7 the word “picketing” is used 
by the courts with reference to acts of employees 


32. Miss.—Southern Bus Lines v. 
Amalg-amated Ass’n of St. Elec. 
Ry. & Motor Coach Emp. of Amer¬ 
ica, 38 So.2d 765, 769, 205 Miss. 
345. 

Ohio.—^P. N. Johnson 'Co. v. Bucken- 
roth, 6 Ohio Supp. 47, 49. 

33- Colo.—^People v. Harris, 91 P. 
2d 989, 992, 104 Colo. 386, 122 A. 
L.R. 1034. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 95 P.2d 994, 999, 
59 Nev. 416, 125 A.L.R. 948. 

Or.—George B. Wallace Co. v. Inter¬ 
national Ass’n of Mechanics, 63 
P.2d 1090, 1095, 155 Or. 652. 
Similarly stated 

(1) Although the decisions of the 

courts of this country are not in 
accord on the question, the major¬ 
ity hold that, in the absence of any 
legislation on the subject, so-called 
“peaceful picketing” is not unlaw¬ 
ful, but where it is accompanied by 
force. Intimidation, or coercion it is 
unlawful.—Thomas v. City of In¬ 
dianapolis, 145 N.E. 550, 651, 195 
Ind. 440, 35 A.L.R. 1194—-Karges 

Furniture Co. v. Amalgamated 
Woodworkers’ Local Union No. 131, 
75 N.E. 877, 880, 165 Ind. 421. 

(2) As between an employer and 
an employee, the right of a union to 
picket peacefully is generally con¬ 
ceded, but the purpose of the picket¬ 
ing must be to persuade and not to 
intimidate.—Goldfinger v. Feintuch, 
11 N.E.2d 910, 913, 276 N.T. 281, 116 
A.L.R. 477. 

(3) The courts generally, and this 
court particularly, have held that 
there is such a thing as peaceful 
picketing, and the courts have also 
repeatedly held that under certain 
circumstances peaceful picketing is 
lawful; it is labor’s agent of de¬ 
fense against oppression.—Starr v. i 


Laundry and Dry Cleaning Workers’ 
Local Union No. 101, 63 P.2d 1104, 
1105, 1110, 155 Or. 634. 

34. Ky.—Music Hall Theatre v. 
Moving Picture Mach. Operators 
Local No. 165, 61 S.W.2d 283, 285, 
249 Ky. 639. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for Was¬ 
hoe County, 95 P.2d 994, 998, 59 
Nev. 416, 125 A.L.R. 948. 

N.T.—Goldfinger v. Feintuch, 288 N. 
Y.S. 855, 860, 159 Misc. 806—Pe- 
trucci V, Hogan, 27 N.T.S.2d 718, 
726. 

35- Colo.—^People v. Harris, 91 P.2d 
9S9, 992, 104 Colo. 386, 122 A.L.R. 
1034. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 95 P.2d 994, 998, 
59 Nev. 416, 125 A.L.R. 948, 

Or.—George B. Wallace Co. v. In¬ 
ternational Ass’n of Mechanics, 63 
P.2d 1090, 1095, 155 Or. 652. 

36. N.T.—Busch Jewelry Co. v. 
United Retail Employees Union, 
Local 830, 22 N.E.2d 320, 321, 281 
N.T. 150, 124 A.L.R. 744. 
'‘Picketing is a right to be cher¬ 
ished, and not to be proscribed in 
any well ordered society.”—Stein’s 
Wines & Liquors v. O’Grady, 75 N. 
T.S.2d 627, 629. 

37. N.T.—^Lilly Dache, Inc., v. Rose, 
28 N.T.S.2d 303, 305. 

38. 'Cal.—^Ex parte Bell, 100 P.2d 
339, 340, 37 Cal.App.2d 582, 

39. Ky.—^Music Hall Theatre v. 
Moving Picture Mach. Operators 
Local No. 165, 61 S.W.2d 283, 285, 
249 Ky. 639. 

40. Ky.—Music Hall Theatre v. 
Moving Picture Mach. Operators 
Local No. 165, supra. 

41. Cal.—Ex parte Bell, 100 P.2d 
339, 340, 37 Cal.App.2d 582. 

1052 


42- N.T.—Lilly Dache, Inc. v. Rose, 
28 N.T.S.2d 303, 305. 

43- N.T.—Lilly Dache, Inc. v. Rose, 
supra. 

44. Nev.—City of Reno v. Second 
Judicial District Court in and for 
Washoe County, 95 P.2d 904, 998, 
59 Nev. 416, 125 A.L.R. 948. 

45. N.T.—^Lilly Dache, Inc. v. Rose, 
28 N.T.S.2d 303, 305. 

Similarly expressed 

(1) Threats and attempts to co¬ 
erce by intimidation are not peace¬ 
ful picketing.—^Ellingsen v. Milk 
Wagon Drivers’ Union of Chicago, 
Local 753, 35 N.B.2d 349, 354, 377 
Ill. 76. 

(2) Peaceful picketing does not 
contemplate the stopping of cars or 
individuals; if they wish voluntar¬ 
ily to stop and listen to the argu¬ 
ments of the pickets that is proper, 
but if one is coerced, either by vio¬ 
lence or threats of violence or in¬ 
timidation or annoyance or by the 
mere presence of numbers, such is 
not peaceful picketing.—People v. 
Tuen, 89 P.2d 438, 444, 32 Cal.App. 
2d 151. 

46. Miss.—Southern Bus Lines v. 
Amalgamated Ass’n of St. Electric 
Railway & Motor Coach Employees 
of America, 38 So.2d 765, 769, 205 
Miss. 345. 

N.T.—^Lilly Dache, Inc. v. Rose, 28 
N,T.S.2d 303, 305. 

47. U.S.—Union Pac. R. Co. v, Ruef, 
C.C.Neb., 120 F. 102, 124. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 95 P.2d 994, 998, 
69 Nev. 416, 125 A.L.R. 948. 

N.J.—Bayonne Textile Corp. v. 
American Federation of Silk 
Workers, 172 A. 661, 559, 116 N.J. 
Eq. 146, 92 A.L.R. 1450. 

N.T.—Mills V. U. S. Printing Co., 91 
N.T.'S. 185, 187, 99 App.Div. 605. 
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greatly variant in oharaeter,48 and the term may 
indicate conduct of a noxious character, and it may 
also embrace activities which the United States 
supreme court holds a state may not lawfully sup¬ 
press, and thus whether picketing is lawful or un¬ 
lawful ordinarily depends on the circumstances sur¬ 
rounding each case^O and on the conduct of the 
pickets themselvcs.51 Picketing is lawful if it 
does not have an immediate tendency to intimi¬ 
dation of the other party to the controversy, 
or to obstruct free passage such as the streets af¬ 
ford, consistent with the right of others to en¬ 
joy the same privilege,^2 and it is a legitimate 
method strikers have a right to employ to notify 
the public of the existence of a strike,to dis¬ 
seminate information concerning the facts of a 
labor dispute,and to communicate their side of 


the controversy.®5 It is peimissible under the law 
because employees have the right to inform the 
public regarding their side of the controversy,®® 
and it is not necessarily a species of intimidation, 
but may be merely a means of publicizing griev¬ 
ances.®'^ It has been said that picketing involves 
the systematic interference .with the relations be¬ 
tween an employer and his employees,®8 and 
amounts to the maintenance of an organized espio¬ 
nage on the works or place of business of an em¬ 
ployer and those going to and from them,®^ and is 
a form of economic coercion,®® but it is a legitimate 
means of economic coercion if it is confined to 
persuasion and is free of molestation or threat of 
physical injury or annoyance.®^ It is an appeal to 
the public and to the members of the union not to 
patronize an employer who does not conform to the 


48. Conn.—^E. M. Loew's Enter¬ 
prises V. International Alliance 
of Theatrical Stage Employees, 6 
A.2d 321, 323, 125 Conn. 391, 122 
A.L.R. 1287. 

49. Or.—^American Federation of 
Labor v. Bain, 106 P.2d 544, 654, 
166 Or. 183, 130 A.L.R. 1278. 

Wis.—Hotel and Restaurant Em¬ 
ployees’ International Alliance, 
Local No. 122 v. Wisconsin Em¬ 
ployment Relations Board, 294 N. 
W. 632, 638, 236 Wis. 329. 

60. 'Cal.—^Lisse v. Local Union No. 
31, Cooks, Waiters, and Waitress¬ 
es, 41 P.2d 314, 318, 2 Cal.2d 812. 
N.J.—Dolan Dining Co. v. Cooks’ 
and Assistants’ Union, Local No. 
399, A. F. of L., 4 A.2d 6, 7, 124 
N.J.Eq. 584. 

Or.—Blumauer v. Portland M.P.O.P. 
Union. 17 P.2d 1115, 1116, 141 Or. 
399, 

51. U.S.—Pope Motor Car Co. v. 
Keegan, C.C.Ohio, 160 F.2d 148, 
149. 

Cal.—Lisse v. Local Union No. 31, 
Cooks, Waiters, and Waitresses, 
41 P.2d 314. 318, 2 Cal.2d 312. 

Ind.—Karges Furniture Co. v. Amal¬ 
gamated Woodworkers' Local Un¬ 
ion, 76 N.E. 877, 880, 166 Ind. 421, 
2 L.R.A.,N.S„ 788. 

Or.—Blumauer v. Portland M.P.O.P. 
Union, 17 P.2d 1115, 1116, 141 Or. 
399. 

52. Nev.—City of Reno v. Second 
Judicial District Court in and for 
Washoe County, 96 P.2d 994, 998, 
69 Nev. 416, 126 A.L.R. 948. 

N.J.—Bayonne Textile Corp. v. 
American Federation of Silk 
Workers, 172 A. 651, 669, 116 N.J. 
Fa. 146, 92 A.L.R. 1460. 

Similarly expressed 

By the great weight of authority, 
peaceful picketing, as long as it 
does not in fact involve fraud, inti¬ 
midation, breach of the peace, or 


coercion, has been sustained in 
many cases. 

Alaska.—G-lover v. Retail Clerk’s 
Union, 10 Alaska 274, 280. 

Colo.—People v. Harris, 91 P.2d 989, 
991, 104 Colo. 386, 122 A.L.R. 1034. 

53. Mass.—^Fashioncraft, Inc, v. 

Halpern, 48 N.E.2d 1, 4, 313 Mass. 
385. 

<*Hoiiest and legitimate picketing 
in a case like this must be assumed 
to be conducted for publicity pur¬ 
poses to inform the public that the 
strikers have a grievance against 
their employer; to make members 
of the striking union and members 
of other labor unions aware that a 
strike is on and as a persuasive 
appeal to the public generally 
for sympathetic support.”—^Western 
Electric Co. v. Western Electric 
Emp. Ass'n, 46 A.2d 695, 697, 137 N. 
J.Eq. 489. 

54. Mass.—^Fashioncraft, Inc. v. 
Halpern, 48 N.B,2d 1, 4, 313 Mass 
385. 

Tex.—Turner v. Zanes, Civ.App., 206 
S.W.2d 144, 151. 

55. Mass,—^Fashioncraft, Inc. v 
Halpern, 48 N.E.2d 1, 4, 313 Mass 
385. 

56. Or.—Crouch v. Central Labor 
Council of Portland and Vicinity, 
293 P. 729, 731, 134 Or. 612. 

57. Del.—Motion Picture Machine 
Projectionists Protective 'Union, 
Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836, 840, 841, 25 Del. 
Ch. 347. 

Means of advertising grievances 
^The modern trend of decisions 
clearly .indicates that the right to 
picket peacefully and truthfully is 
one of organized labor’s lawful 
means of advertising its grievances 
to the public.”—Glover v. Retail 
Clerk’s Union, 10 Alaska 274, 284. 

58. N.Y.—^Public Baking Co. v. 
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' stern, 215 N.T.S. 537, 639, 127 
Misc. 2'29. 

59. U.S.—Otis Steel Co. v. Local 
Union No. 218, C.C.Ohio, 110 F. 
698, 700. 

Ind.—Thomas v. City of Indianapo¬ 
lis, 145 N.E. 650, 552, 195 Ind. 440, 
36 A.L.R. 119 4.# 

Ohio.—F, N. Johnson Co. v. Bucken- 
roth, 6 Ohio Supp. 47, 49. 

60. Ind.—Spickelmier v. Chambers, 
47 N.E.2d 189, 190, 113 Ind.App. 
470. 

Tex.—^North East Texas Motor Lines 
V. Dickson, 219 S.W.2d 795, 798. 
Coercive ejBfect 

U.S.—Bakery and Pastry Drivers v. 
Wohl, N.Y., 62 S.Ct, 816, 819, 315 
U.S. 769, 86 L.Ed. 1178. 

Or.—Markham & Callow v. Interna¬ 
tional Woodworkers of America, 
Lumber & Sawmill Workers Un¬ 
ion, 135 P.2d 727, 754, 170 Or. 617. 
“All picketing is coercive in its 
nature and is intended so to be.”— 
Ukrainian Nat. Home v. Local 488, 
A. F. of L. Bartenders Union, N.J., 
60 A.2d 148, 149. 

61. Nev.—City of Reno v. Second 
Judicial District Court in and for 
Washoe County, 95 P.2d 994, 998, 
69 Nev. 416, 125 A.L.R. 948. 

Or.—Moreland Theatres Corp. v. 
Portland M.P.M.O.P. Union, 12 P. 
2d 333, 337, 140 Or. 35. 

Wis.—Senn v. Tile Layers Protec¬ 
tive Union, 268 N.W. 270, 273, 222 
Wis. 383. 

Similarly expressed 

Peaceful picketing of the premises 
of the employer with banners bear¬ 
ing truthful legends is permissible, 
under well-established principles of 
law, when it is done without malice, 
force, violence, or intimidation; it 
is a well-recognized form of econ¬ 
omic persuasion.—Manhattan Steam 
Bakery v. Schindler, 294 N.Y.S. 783, 
784, 250 App.Div. 467. 
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standards of organized labor relative to wages, 
hours, and conditions of employment, and any loss 
of business suffered as the result of such picketing 
is damnum absque injuria.® 2 

Since labor has the recognized legal right to ac¬ 
quaint the public with the facts which it regards 
as unfair, and to give notoriety to its cause, and to 
use persuasive inducements to bring its own policies 
to triumph, picketing or publicity designed to at¬ 
tain this result is not per se unlawful, and it is only 
when the evil, tortious factors are brought into play 
that it becomes illegal When picketing goes be¬ 
yond the allowable area of peaceful persuasion and 
assumes the form of intimidation, threats of vio¬ 


lence, or impedes traffic, or interferes with the free 
use of property, or involves trespass or fraud, it is 
unlawful.®4 Thus wanton or malicious picketing, 
picketing by coercion, terror, threats, trespass, in¬ 
timidation, or violence, or by false and deceptive- 
utterances is odious to justice and offends the law,®®' 
and it therefore follows that untruthful picketing 
is unlawful picketing,®® and in the eases which have 
upheld the right of peaceful picketing it has been 
consistently held that the picketing must be honest 
and truthful.®'^ 

As an incident to a labor dispute, picketing, in 
at least some of its phases, is an exercise of the 
right of freedom of speech,®® but picketing is some- 


62. Alaska.—Glover v. Hetail Clerk’s 
Union, 10 Alaska 274, 281. 

Colo.—People v. Harris. 91 P.2d 989, 
992, 104 Colo. 386, 122 A.L.B. 1034. 
Or.—George B. Wallace Co. v. In¬ 
ternational Ass’n of Mechanics, 63 
P.2d 1090, 1095, 155 Or. 652. 

63. Ky.—^Music Hall Theatre v. 
Moving Picture Mach. Operators 
Local ISTo. 165, 61 S.W.2d 283, 285, 
249 Ky. 639. 

Similarly stated 

(1) If it appears that the object 
of picketing is to interfere with 
those passing in or out by other 
than persuasive means it is illegal, 
but if the design of the picketing is 
to see who can be the subject of 
persuasive inducement such picket¬ 
ing is legal.—^Lisse v. Local Union 
No. 31, Cooks, Waiters, and Wait¬ 
resses, 41 P.2d 314, 318, 2 Cal.2d 312. 

(2) “Specifically, this Court has 
held that employees may legitimate¬ 
ly organize ‘to promote their mu¬ 
tual advantage;’ to secure fair wag¬ 
es; to maintain high standards of 
workmanship; to elevate the mate¬ 
rial, moral, and intellectual welfare 
of the membership; to secure the 
abolition of child labor, the ‘truck¬ 
ing’ system, tenement house labor 
and prison labor; to secure better 
working conditions; to secure better 
hours; to induce employers to es¬ 
tablish usages with respect to wag¬ 
es and working conditions which are 
fair, reasonable, and humane; and 
to achieve ‘the fundamental right to 
contract collectively with the em¬ 
ployer.* To accomplish these legit¬ 
imate ends, a labor organization may 
strike; may indulge in peaceful 
picketing; may use any peaceful 
means, not partaking of fraud, to 
induce others to become members; 
may acquaint the public with facts 
which it regards as unfair, publicize 
its cause, and use persuasive induce¬ 
ments to bring its own policies to 
triumph,*'—^Blanford v. Press Pub. 
Co., 151 S.W,2d 440, 442, 286 Ky. 657. 
64- U.S.—Union Pac. K. Co. v. Ruef, 

CC.Neb., 120 P. 102, 124- , 


Nev,—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 95 P.2d 994, 998, 
59 Nev. 416, 125 A.L.R. 948. 
Similarly expressed 

(1) The purpose of picketing is 
said to be a means of peaceable per¬ 
suasion; within this limitation it is 
lawful; but when it is used only as 
a pretense and is instead intended 
for intimidation, it is unlawful. La¬ 
boring men and women have as 
much right to picket as to strike, 
but in either instance it must be 
peaceable, and in every instance and 
at all times it must be motivated by 
and conducted in “good faith.*’—^Lil¬ 
ly Dache, Inc. v. Rose, 28 N.T.S.2d 
303, 305. 

(2) Picketing maintained in con¬ 
junction with acts of physical force 
and violence is outlawed.—‘United 
States Electrical Motors v. United 
Electrical, Radio, and Machine Work¬ 
ers of America, Local No. 1421, Cal., 
166 P.2d 921, 923. 

65. N.T.—Goldfinger v. Feintuch, 
288 N.Y.S. 855, 860, 159 Misc. 806 
—^Aberon Bakery Co. v. Raimist, 
254 N.Y.S. 38, 41, 141 Misc. 774. 

Similarly expressed 

(1) Picketing may not be accom¬ 
panied by violence, trespass, threats, 
or intimidation, express or implied, 
and there may be no false state¬ 
ments, either oral or written.—^Bie- 
ber V. Bininbaum, 6 N.Y.S.2d 63, 64, 
168 Misc. 943. 

(2) Picketing must be peaceful, 
and it must be free from intimida¬ 
tion, coercion, duress, fraud, and 
force.— W estinghouse Electric Corp. 
V. United Electrical, Radio, and Ma¬ 
chine Workers of America, Local 
No. 410, 49 A.2d 896, 905, 139 N.J. 
Eq. 97. 

66. Cal.—^Magill Bros. v. Building 
Service Emp. Internal Union, 127 
P.2d 542, 543, 20 Cal.2d 506—Park 
& Tilford Import Corp. v. Interna¬ 
tional Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and 
Helpers of America, Local No. 848, 
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A. F. of L., App., 139 P.2a 963, 971 
—^Pezold V. Amalgamated Meat 
Cutters and Butcher Workmen of 
North America, 128 P.2d 611, 613, 
54 Cal.App.2d 120. 

Conversely, picketing with truth¬ 
ful signs peacefully conducted is not 
unlawful.—Silver Dollar Bake Shop 
V, Weissman, 27 N.T.S.2d 744, 748. 

67. Cal.—Ex parte Blaney, 184 P.2d 

892, 896, 30 Cal.2d 643--Magin 

Bros. V. Building Service Emp. 
Internat. Union, 127 P.2d 542, 543, 
20 Cal.2d 506—Park & Tilford Im¬ 
port Corp. V. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 
America, Local No. 848, A. F. of L., 
App., 139 P.2d 963, 971. 

Peaceful and honest 
Cal.—United States Electrical Mo¬ 
tors V. United Electrical, Radio, 
and Machine Workers of America, 
Local No. 1421, 166 P.2d 921, 923. 

68. Alaska.—Glover v. Retail Clerk’s 
Union, 10 Alaska 274, 284. 

Colo.—^People v. Harris, 91 P.2d 989, 
993, 104 Colo. 386, 122 A.L.R. 1034. 
Ind.—Blue v. State, 67 N.B.2d 377, 
379, 224 Ind. 394—Roth v. Local 
Union No. 1460 of Retail Clerks 
Union, 24 N.E.2d 280, 282, 216 Ind. 
363. 

Mo.—Fred Wolferman, Inc. v. Root, 
204 .S.W.2d 733. 735, 356 Mo. 976. 
N.Y.—People v. Remson, 63 N.Y.S,2d 
860, 862, 188 Misc. 21—Society of 
N. Y. Hospital v. Hanson, 59 N. 
Y.S. 91, 97, 185 Misc. 937—^People 
v. Levner, 30 N.Y.S.2d 487, 490, 

Or.—Markham & Callow v. Interna¬ 
tional Woodworkers of America, 
Lumber & Sawmill Workers Un¬ 
ion, 135 P.2d 727, 750, 170 Or. 517 
—^American Federation of Labor 
V, Bain, 106 P.2d 644, 652, 165 Or. 
183, 130 A.L.R. 1278. 

Tex.—^North East Texas Motor Lines 

V. Dickson, 219 S.W.2d 795, 797— 
International Union of Operating 
Engineers v. Cox, 219 S.W.2d 787, 
792, 794—^Ex parte Henry, 215 S. 

W. 2d 688, 594, 147 Tex. 315—Inter¬ 
national Brotherhood v. Missouri 
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thing more than an exercise of the right of freedom 
of speech since it involves patrol of a particnlar 
locality, and since the very presence of a picket line 
may induce action of one kind or another, quite 
irrespective of the nature of the ideas which are 
being disseminated.69 It includes the conduct of 
one who walks or patrols in the vicinity of a place 
of business involved in a labor dispute, and by word 
of mouth, banner, or placard, undertakes to give in¬ 
formation to the public concerning the dispute, and 
the conduct of such person may be peaceful or 
otherwise, his demeanor orderly or threatening, the 
information true or false. 70 

Picketing, in its mildest form, has been said to be 
a nuisance,71 but it also has been said that peaceful 
picketing will not be permitted to go to such length 
that it becomes a nuisance j the bounds of legitima¬ 
cy may be crossed in many and divers ways, and 


whatever those ways are they are wrong and subject 

to condeninatio-n.72 

Picketing may be lawful even though no labor dis¬ 
pute exists between the employer and the em¬ 
ployees, 73 and peaceful picketing, whether there be 
a strike or no strike, is not contrary to law in all 
jurisdictions,74 for it has frequently been said that 
picketing without a strike is no more unlawful than 
a strike without picketing.75 Statements have been 
made in the past which indicate a contrary view, 
and it has been said that picketing in the absence of 
a lawful strike is unlawful.76 jias also been said 

that although a labor union, when no strike exists, 
may seek public sympathy and aid and may ask the 
public not to patronize an employer with whom the 
union is at odds,77 nevertheless picketing is such 
an extreme measure that it is justifiable only as an 
incident to a strike.73 However, certain courts 


Pac. Pr. Tr. Co., Civ.App., 220 S. 
W.2d 219, 242—Turner v. Zanes, 
Civ.App., 206 S.W.2d 144, 151. 
rundamental human rig'ht 

It is a principle recog-nized by 
both the law and the policy of this 
state that peaceful picketing is a 
fundamental human right, as im¬ 
portant as the right of free speech 
and assembly, and the exercise of 
the right cannot be made dependent 
on the favor of any individual or 
board; it may be asserted as a mat¬ 
ter of right.—People v. Ribinovich, 
13 N.Y.S,2d 136, 139, 171 Misc. 569. 
Relative right 

The right to picket is a relative 
right, just as is the constitutional 
guaranty of free speech from which 
it is derived.—United 'States Elec¬ 
trical Motors V. United Electrical, 
Radio, and Machine Workers of 
America, Local No. 1421, Cal., 166 
P.2d 921, 923. 

69. U.S.—Hughes V, Superior Court 
of California in and for Contra 
Costa County, Cal., 70 S.Ct. 718, 721 
—Bakery and Pastry Drivers v. 
Wohl. N.T., 62 S.Ct. 816, 819, 820. 
315 U.S. 769, 86 L.Ed. 1178. 

Cal.—Magill Bros. v. Building Serv¬ 
ice Emp. Internat. Union, 127 P.2d 
642, 543, 20 Cal.2d 506—Pezold v. 
Amalgamated Meat Cutters and 
Butcher Workmen of North Amer¬ 
ica, 128 P.2d 611, 613, 64 Cal.App. 
2d 120. 

Or.—Markham & Callow v. Interna¬ 
tional Woodworkers of America, 
Lumber Sc Sawmill Workers Union, 
135 P.2cl 727, 754, 170 Or. 517. 

Tex.—Turner v. Zanes, Civ,App., 206 
S.W.2a 144, 161. 

Similarly expressed 

(1) Picketing may be more than 
a means for making public the facts 
of a labor dispute. The presence of 
persoi^ patrolling along the highway 


abutting the employer’s premises, 
marching back and forth in more or 
less close formation, obstructing 
passage to those entering or leaving 
the premises, impeding free and un¬ 
interrupted travel along the public 
way, when considered with the num¬ 
ber of persons participating and the 
character of their demeanor, may 
be sufficient to induce breaches of 
the peace and other Infractions of 
the law designed to preserve the 
safety and security of society.— 
Pashioncraft, Inc., v, Halpern, 48 
N.K2d 1, 5, 313 Mass. 386. 

(2) Publication in a newspaper, or 
by distribution, of circulars, may con¬ 
vey the same information or make 
the same charge as do those patrol¬ 
ling a picket line, but the very pur¬ 
pose of a picket line is to exert in¬ 
fluences, and it produces consequenc¬ 
es different from other modes of 
communication. The loyalties and 
responses evoked and exacted by 
picket lines are unlike those flowing 
from appeals by printed word.— 
Hughes V. Superior Court of Califor¬ 
nia in and for Contra Costa County, 
Cal., 70 S.Ct. 718, 721. 

70. Or.—^American Federation of 
Labor v. Bain, 106 P.2d 544, 554, 
165 Or. 183, 130 A.L.R. 1278. 

Wis,—^Hotel and Restaurant Em¬ 
ployees' International Alliance, 
Local No. 122 v. Wisconsin Em¬ 
ployment Relations Board, 294 N. 
W. 632, 638, 236 Wis. 329. 

71. N.J.—John R. Thompson Co. v. 
Delicatessen and Cafeteria Work¬ 
ers Union, Local 410, 8 A.2d 130, 
133, 126 N.J.Eq. 119—Dolan Dining 
Co. V. Cooks* and Assistants’ Un¬ 
ion, Local No. 399. A. P. of L.. 4 
A.2d 6, 7, 124 N.J.Eq. 584—J. Licht- 
man & Sons v. Leather Workers’ 
Industrial Union, 169 A. 498, 601, 
114 N.J.Eq. 596—Elkind & Sons v. 
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Retail Clerks* International Pro¬ 
tective Ass'n. 169 A. 494, 497, 114 
N.J.Eq. 586—George Jonas Glass 
Co. V. Glass Bottle Blowers* Ass’n, 
66 A. 953, 957, 958, 72 N.J.Eq. 653. 

72. Ky,—Music Hall Theatre v. 
Moving Picture Mach. Operators 
Local No. 165, 61 S.W.Sd 28S, 285, 
249 Ky, 639. 

73. Cal.—Pezold v. Amalgamated 
Meat Cutters and Butcher Work¬ 
men of North America, 128 P,2d 
611, 613, 54 Cal.App.2d 120. 

74. NY.—People v. Heller, 2 NY.S. 
2d 352, 353, 166 Misc. 155—People 
V. Kopezak, 274 NY.S. 629, 153 
Misc. 187. 

75. Cal.—C. S. Smith Metropolitan 
Market Co. v. Lyons, 106 P.2d 414, 
419, 16 Cal.2d 389. 

NY.—^Exchange Bakery & Restau¬ 
rant V. Rifkin, 157 NE. 130, 132, 
245 NY. 260—Society of N. Y. Hos¬ 
pital V. Hanson, 59 N.Y.S.2d 91, 97, 
185 Misc. 937—Bieber v. Binin- 
baum, 6 NY.S.2d 63, 64, 168 Misc. 
943—People v. Kaye, 1 N.Y.S.2d 
354, 355. 165 Misc. 663—Goldflnger 
V. Feintuch, 288 NY.S. 856, 860, 
159 Misc. 806—Petrucci v, Hogan, 
27 NY.S.2d 718, 726. 

76. Or.—Moreland Theatres Corp. v. 
Portland M. P. M. O. P. Union, 12 
P.2d 333, 337, 140 Or, 35. 

Tenn.—Ira A. Watson Co. v. Wilson, 
215 S.W.2d 801, 802, 187 Tenn. 402. 

77. NJ.—John R. Thompson Co. v. 
Delicatessen and Cafeteria Work¬ 
ers Union, Local 410, 8 A.2d 130, 
133, 126 N.J.Eq. 119. 

78. NJ.—^John R. Thompson Co. v. 
Delicatessen and Cafeteria Work¬ 
ers Union, Local 410, supra. 

Justifiable only during strike 

(1) Picketing is unlawful except 

as an incident of a strike or lock¬ 
out, and when a strike ends the con- 
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which formerly subscribed to this view have now re¬ 
pudiated it as a result of those decisions of the 
United States supreme court to the effect that the 
limitation of the right of peaceful picketing con¬ 
stituted an unconstitutional restraint on freedom 
of speech.'^^ The courts will sustain the right of 
peaceful picketing only when the picketing is done 
for a lawful purpose,and there cannot be lawful 
picketing in pursuit of an unlawful strike or of 
any other unlawful object.Picketing will not be 
sanctioned unless there is reasonable ground for 
resorting to it,^^ Qxid it will not be sustained when 
it is practiced merely to gratify whim or caprice^^ 
or where the object of the picketing is simply to in¬ 
jure the employer, and is not for the purpose of 
benefiting the employees.^^ 

It has been said that whether there is any pro¬ 
scription against picketing a man’s home is still 
open to question,S5 although in certain jurisdictions 
statutes have been enacted which make the picket¬ 
ing of a private residence under certain circum¬ 
stances an unfair labor practice, such statutes being 
treated in Master and Servant § 28(63). In the 
absence of statutory enactment, such restrictions as 
have been placed against this exercise of the right 
of picketing have been imposed because acts of 
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violence, coercion, or intimidation took placed® or 
were likely to take place. 

Picketing is an activity which is not necessarily 
restricted to labor situations, ^ 8 and it has been sug¬ 
gested that peaceful picketing in nonlabor cases is 
a limited form of free speech, and if it is viewed 
in this light it is a publicity device, a method of 
giving expression to opinions on vital economic, 
social, and political issues, and it would be an in¬ 
strument whose aim is to convince the public that 
some wrong is being done which should be rectified 
by the force of public opinion. ^9 However, it has 
been held that, while the law sanctions peaceful 
picketing in public places, picketing in nonlabor 
disputes upon private property does not come with¬ 
in the scope of this rule.^^^ 

The word “picket,” as a noun, is defined as mean¬ 
ing a body of men belonging to a trades union sent 
to watch and annoy men working in a shop not be¬ 
longing to the union, or against which a strike is in 
progress; 91 a person posted by a labor organiza¬ 
tion at an approach to the place of work affected 
by a strike to ascertain the workmen going and 
coming and to persuade or otherwise influence them 
to quit working there. 9'2 


troversy ends, and there is no longer 
any necessity or excuse for picket¬ 
ing.—Newark International Baseball 
Club V. Theatrical Managers, Agents 
and Treasurers Union, 10 A.2d 274, 
126 N,J.Eq. 520. 

(2) Picketing is a concomitant of 
a strike, and where no strike exists 
picketing is unlawful, and when a 
strike ends the controversy ends, and 
there is no longer any necessity or 
excuse for picketing.—Mode Novelty 
Co. V. Taylor, 195 A. 819, 820, 122 N. 
J.Eq. 693. 

79. N.J.—^Ukrainian Nat, Home v. 
Local 488, A. P. of L, Bartenders 
Union, 50 A.2d 148, 149—Feller v. 
Local 144, International Ladies 
Garment Workers Union, 19 A.2d 
784, 785. 129 N.J.Eq. 421—Heine’s, 
Inc. V. Truck Drivers* and Helpers' 
Union, Local No, 676, 16 A.2d 204, 
206, 129 N.J.Eq. 308. 

Tenn.—Ira A. Watson Co. v. Wil¬ 
son, 215 S.W.2d 801, 802, 803, 187 
Tenn. 402. 

SO. Colo.—People v. Harris, 91 P.2d 
989, 992, 104 Colo. 386, 122 A.L.R. 
1034. 

Mo.—Hobbs V. Poteet, 207 S.W.2d 
601, 503, 357 Mo. 152. 

Nev.—City of Reno v. Second Judi¬ 
cial District Court in and for 
Washoe County, 95 P.2d 994, 998, 
59 Nev. 416, 125 A.L.R. 948. 

Or.—Peters v. Central Labor Council, 
169 P.2d 870, 874, 179 Or. 1—Mark-, 


ham &: Callow v. International 
Woodworkers of America, Lumber 
& Sawmill Workers Union, 135 P. 
2d 727, 749, 170 Or. 517—George 
B. Wallace Co. v. International 
Ass’n of Mechanics, 63 P.2d 1090, 
1095, 155 Or. 652. 

Similarly expressed 

"Thus picketing for an unlawful 
purpose will taint and render un¬ 
lawful acts done in furtherance 
thereof which would have been law¬ 
ful if done for a legitimate purpose; 
and, conversely, a lawful objective 
will not justify the employment of 
means which are themselves unlaw¬ 
ful.'*—Roth V. Local Union No. 1460 
of Retail Clerks Union, 24 N.E.2d 
280, 282, 216 Ind. 363. 

Lawful purpose aud unlawful pur¬ 
pose 

Picketing carried on for several 
purposes, one being lawful and an¬ 
other being unlawful, is unlawful 
picketing.—Fred Wolferman, Inc. v. 
Root, 204 :S.W.2d 733, 736, 366 Mo. 
976. 

81. Mo.—^Fred Wolferman, Inc. v. 
Root, supra. 

Or.—Moreland Theatres Corp. v. 
Portland M. P. M. O. P. Union, 
12 P.2d 333, 337, 140 Or. 35. 

82. Or.—Starr v. Laundry and Dry 
Cleaning Workers* Local Union No. 
101, 63 P.2d 1104, 1105, 155 Or. 
634. 

Tex.—International Union of Operat¬ 
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ing Engineers v. Cox, 219 S.W.2d 
787, 794. 

83. Or.—Starr v. Laundry and Dry 
Cleaning Workers' Local Union No. 
101, 63 P.2d 1104, 1105. 155 Or. 634. 

84. Or.—Blumauer v. Portland M. P. 
O. P. Union, 17 P.2d 1115, 1116, 141 
Or. 399. 

85. N.Y.—People v. Levner; 30 N. 
Y.S.2d 487, 490, 491, 492. 

86. N.Y.—^People v. Levner, supra— 
Petrucci v. Hogan, 27 N.Y. S. 2d 
718, 728. 

87. Minn.—'State v. Cooper, 285 N. 
W. 903, 905, 205 Minn. 333, 122 
A.L.R. 727. 

88. N.Y.—People v. Levner, 30 N. 
Y.S.2d 487, 490, 491. 

89. N.Y.—^People v. Levner, supra. 

90. N.Y,—Sea Gate Ass’n v. Sea 
Gate Tenants Ass’n, 6 N.Y.S. 2d 
387, 389, 168 Misc. 742. 

91. U.,S.—Goldfield Consol. Mines 
Co. V. Goldfield Miners Union, No. 
220, C.C.Nev.. 159 F. 500, 523. 

Ala.—Hardie-Tynes Mfg. Co. v. 

Cruse, 66 So. 657, 660, 189 Ala. 66. 
Mich.—Ideal Mfg. iCo. v. Ludwig, 112 
N.W. 723, 725, 149 Mich. 133, 119 
Am.S.R. 656—Beck v. Railway 
Teamsters* Protective Union, 77 
N.W. 13, 22, 118 Mich. 497, 42 L.R. 
A, 407, 74 Am.S.R. 421. 

92. N.J.—^Evening Times Printing Sc 
Publishing Co, v. American News- 
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picket” is to post a wateker to observe; as 
applied to a labor dispute it means the stationing 
of one or more persons to observe and to attempt 
to persuade;®3 to post pickets at a place of em¬ 
ployment, to walk or stand in front of suck place 
as a picket; to take up tke station and duties of a 
picket, military or labor; to do, or go on, picket 
duty;®^ to post watchers at tke approaches to a 
place of employment affected by a strike in order 
to ascertain those who work there and persuade 
them, or otherwise influence them, to give up the 
work.® 5 

The word ^^picketing” is deflned as meaning to be 
placed on watch or guard, to watch at or about 
factories to persuade workers to refrain from ac¬ 
cepting employment during a strike or otherwise to 
influence or observe them, to act as a picket in a 
strike, a committee placed on guard or patrol to 
intercept nonunion workers and persuade or other¬ 
wise urge them against taking a particular job, 
especially during a strike ;®6 the stationing of men 
at or near the plant or shop of the party with whom 
workmen have a dispute, to induce other workmen 
to withdraw from or not to enter his employ or to 
induce his customers or the general public to ab¬ 
stain from business relations with him;®*^ the post¬ 
ing of members at all the approaches to the works 
struck against for the purpose of reporting the 
workmen going to or coming from the works, and 
to use such influence as may be in their power to 
prevent the workmen from accepting work there;®® 
the posting of one or more members of a trades un¬ 
ion at the entrance or approaches to the office, work¬ 
shops, or other places of business against which a 
strike or boycott is being conducted for the purpose 
of watching or annoying the owner or workmen on 
the inside or for the purpose of interfering with 
the business or intimidating the patrons;®® the sta¬ 
tioning of relays of guards in front of a factory or 


place of business of the employer for the purpose 
of watching and determing who enter or leave 
the detachment or stationing of men, either several¬ 
ly or in squads, at convenient places', persuading or 
trying to persuade other men not to take the places 
of employment vacated by the strikers, or persuad¬ 
ing or trying to persuade the employed men to quit 
their work and join the ranks of the strikers. ^ 
^Ticketing” may simply mean the stationing of men 
for observation,® or it may mean standing along 
the highways of approach, or near the entrances to 
the plant, in time of strike, for the purpose of ob¬ 
serving who is working and of attempting to per¬ 
suade them to quit;^ but it may also mean the sta¬ 
tioning of a man or men to coerce, or to threaten 
or to intimidate or to halt or to turn aside against 
their will, those who would go to and from the 
picketed place to do business or to work or to seek 
to work therein, or in some other way to hamper, 
hinder, or harass the free dispatch of business of 
the employer.^ 

The terms ^'picket” and ^‘picketing” are treated 
in various connections throughout this work. Pick¬ 
eting as a conspiracy is discussed in Conspiracy §§ 
12, 71; as disorderly conduct see Disorderly Con¬ 
duct § 1 b (3) (d); and as a nuisance see Nuisances 
§ 75 d. The power of a municipality to enact ordi¬ 
nances prohibiting or limiting picketing is treated 
in Municipal Corporations § 285. Various consti¬ 
tutional provisions have been held applicable or in¬ 
applicable to picketing and are treated throughout 
the title Constitutional Law. For specifle references 
see the index to that title. Picketing is treated at 
length in the titles Injunction and Master and Serv¬ 
ant, and reference is made to the indexes to these 
titles. Picketing is also treated in the C.J.S. title 
Trade Unions § 15, also 63 C.J. p 669 note 21-p 670 
note 24. 


paper Guild, 199 A. 598, 603, 124 
N.J.Ed. 71. 

“Pickets” may be deflned as those 
who walk patrol in the vicinity of 
a place of business involved in a la¬ 
bor dispute and give information to 
the public concerning such dispute. 
—Ex parte Waltrip, 207 S.W.2d 872, 
874, 151 Tex.Cr. 343. 

93. N.T.—Lilly Dache, Inc. v. Bose, 
28 N.Y.S.2d 303, 305. 

94. N.J.—Evening Times Printing & 
Publishing Co. v. American News¬ 
paper Guild, 199 A. 698, 603, 124 
N.J.Ed. 71. 

95- Or,—Crouch v. Central Labor 
Council of Portland and Vicinity, 
293 P. 729. 731, 134 Or. 612. 


96. N.Y.—^People v. Kopezak, 274 N. 
Y.S. 629. 631, 153 Misc. 187. 

97 . Or.—Crouch v. Central Labor 
Council of Portland and Vicinity, 
293 P. 729, 731, 134 Or. 612. 

98. Ind.—Thomas v. City of Indian¬ 
apolis. 145 N.E. 550, 652, 196 Ind. 
440, 35 A.L.R. 1194. 

Kan.—State v. Personett, 220 P. 520, 
623. 114 Kan. 680. 

Keith Theatre v. Vachon, 187 
A. 692, 701, 134 Me. 392. 

Or.—'Crouch v. Central Labor Council 
of Portland and Vicinity, 293 P. 
729, 731, 134 Or. 612—Hall v. John¬ 
son, 169 P. 616, 616, 87 Or. 21, Ann. 
Cas.l918E 49. 

99. Pla.—^Paramount Enterprises v. 
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Mitchell, 140 So. 328, 330, 104 Fla. 
407. 

1. N.J.—Cumberland Glass Mfg. Co. 
V. Glass Bottle Blowers' Ass'n, 46 
A. 208, 209, 69 N.J.Eq. 49, 

2. La.—^Keegan v. Board of Com’rs 
of Port of New Orleans, 98 So. 50, 
55, 164 La. 639. 

3. N.Y.—^Mills V. U. S. Printing Co., 
91 N.Y.S. 186, 187, 99 App.Biv. 
605. 

4. N.Y.—Walter Wood Mowing & 
Reaping Mach. Co. v. Toohey, 186 
N.Y.S. 95, 97, 114 Misc. 185. 

5. N.Y.—Mills V. U. -S. Printing Co., 

, 91 N.Y.S. 185, 187, 99 App.Div. 605. 
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PICKLED. Preserved in pickle.® 

PICKLEK and PICKLING-. In the manufacture of 
storage batteries the process whereby lead plates 
or grids are immersed in a bath of sulphuric acid 
and water is known as ^^pickling,” and a person en¬ 
gaged in carrying on this process is known as a 
■''pickier.”'^ 

PICKLES. Some article of food preserved in pick¬ 
le; usually (pi.) vegetables, as cabbage, cauliflower, 
onions, cucumbers, walnuts, mangoes, etc, pickled 
and eaten as a relish.® 

PICKPOCKET. A thief, one who in a crowd or in 
other places steals from the pockets or person of 
another without putting him in fear.^ The term 
■^‘pickpocket” has been distinguished from “vaga¬ 
bond.”^® 

PICKUP, “Pickup,” colloquially with reference to 
one personas relationship with another, may mean 
the act of a motorist in giving a person a ride,ii 
or may mean the accosting of a person of one sex 
by a person of the other sex as a preliminary to 

assignation.^^ 

“Pickup” as a light delivery car is defined in the 
C.J.S. title Motor Vehicles § 8, and as a railroad 
term in Railroads § 1. 

PICK-UP MAN. “Pick-up” man or men as used 
with reference to numbers game see Lotteries § 10. 

PICNIC. A word which implies in its usual and 
broad signification a mere pleasure party. 

PICO. See G-aming § 1 b (3). 


PICTORIAL. Expressed or depicted in pictures; 
consisting of pictures or of pictured symbols.^^ 

PICTURE. The word “picture” is derived from 
the Latin “pingere,” “pictum,” to paint, and’ is 
synonymous with the Latin word “pictura.”^^ 
term is defined as meaning a representation or like¬ 
ness in colors, a painting or drawingthat which 
is painted, a likeness drawn in colors; hence any 
graphic representation.A picture is one of the 
ways of representing a person or thing and the 
term has been held to include paintings, drawings, 
and sketches.^® In the sense of a sketch or plan, 
the word “picture” has been held synonymous with 
“drawing” see 28 C.J.S. p 488 note 30. 

The use of an individual's picture by another as a 
violation of civil rights is treated in the C.J.S. title 
Right of Privacy § 4, also 54 C.J. p 820 note 44-p 
821 note 62. The admissibility of pictures into evi¬ 
dence is discussed in Evidence §§ 709, 715. Ob¬ 
scene publications, prints, and pictures are discussed 
in Obscenity § 7. For other specific references con¬ 
sult the index to the title Copyright and Literary 
Property. 

PIECE. A portion or fragment of some larger 
quantity,2® 

As used with reference to land the term “piece” 
means any contiguous quantity of land in possession 
of, owned by, or recorded as property of, the same 
claimant, person or company a piece of prop¬ 
erty; 22 a small portion of land. 2 3 It is applied 
peculiarly to the land itself and is never employed 
to describe improvements.24 


e. Century D. 

Pickled foods subject to tariff pro¬ 
visions see Customs Duties § 38. 

7. XJ.S.—Boal v. Electric Storage 
Battery Co.. C.C.A.Pa., 98 F.2d 815, 
817. 

S. U.S.—Microutsicos v. U. S., 2 

Cust.App. 342, 344. 

9. Kan.—State v, Dunn. 71 P. 811, 
66 Kan. 483. 

48 C.J. p 1179 note 33. 

10. Ill.—People V. Klein, 127 N.E. 
72, 75, 292 Ill. 420. 

11. Cal.—Bennett v. Superior Court 
in and for San Diego County, 166 
P.2d 318, 330, 73 CaLApp.2d 203. 

12. Cal.—^Bennett v. Superior Court 
in and for San Diego County, su¬ 
pra. 

13. Ind.—^Dugan v. State, 25 N.E. 
171, 172, 125 Ind. 130, 9 L.R.A. 321, 
'^Picnic groves” is a term which, in 

its ordinary sense, denotes wooded 

or shaded areas.—Salem v. Hogan, j 


56 3Sr.B.2d 663, 664, 665, 323 Ill.App. 
558. 

14. Century D. 

Phrases 

(1) “Pictorial illustration” see the 
index to the title Copyright and Lit¬ 
erary Property. 

(2) “Pictorial representation” as 
an illustration see 42 C.J.S. p 385 
note 74. 

15. U.S.—^Parton v. Prang, C.C. 
Mass., 18 F.Cas.No.10,784, 3 Cliff. 
537, 544. 

16. U.S.—Par ton v. Prang, supra. 
Picture bride 

A woman engaged by correspond¬ 
ence for a marriage to take place on 
her admission to this country.—Mat¬ 
ter of Tome Tanno, 4 Hawaii Fed. 
266, 267. 

17. U.S.—^Parton v. Prang, C.C. 
Mass., 18 F.Cas.No.10,784, 3 Cliff. 
537. 

18. Mich.—Atkinson v. Doherty, 80 
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N.W. 285, 288, 121 Mich. 372, 80 
Am.S.R. 507, 46 L.R.A. 219. 

48 C.J. p 1179 note 42. 

19. Ky.—Commonwealth v. Glover, 
116 S.W. 769, 774, 132 Ky. 588. 

20. Eng.—Josh v. Josh, 5 C.B.,N.S., 
454, 466, 94 E.C.L. 454, 141 Reprint 
185. 

48 C.J. p 1179 note 46. 

Phrases as to which more recent 

adjudications have not been found 

see 48 C.J. p 1179 note 47-p 1180 

note 54. 

21. Tex.—^Holt V. Wichita County 
Water Improvement Dist. Mo. 2, 
Civ.App., 48 .S.W.2d 527, 529. 

48 C.J. p 1179 note 49 [al. 

22. Colo.—^Held V. Houser, 127 P. 
139, 140, 53 Colo. 363. 

23. Eng.—Josh v. Josh, 5 C.B.,]Sr.S., 
4S4, 466, 94 E.C.L. 454, 141 Reprint 
1 ^ 5 . 

24. Cal.—Canty v. Staley, 123 P. 252, 
253, 162 Cal. 379. 
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^^Pieee” has been held to be synonymous with 
“lot” see 54 C.J.S. p 841 note 46. 

PIECEWORK. TVork done or paid for by the 
piece or quantity.25 The term is treated in various 
connections in the title Master and Servant, refer¬ 
ence being made to the index to that title. 

PIECEWORKER, One rendering personal services 
who is paid by the piece ;26 one who has no con¬ 
tract to do any certain amount of work or to work 
any given number of days,27 or one who may be 
discharged at any time for any) reason without 
breaching the contract.2 8 

A “pieceworker” as an independent contractor or 
employee with respect to workmen’s compensation 
see the C.J.S. title Workmen’s Compensation Acts 
§ 101, also 71 C.J. p 473 note 49~p 474 note 74. 

PIER. See the C.J.S. title Wharves § 1, also 45 
C.J. p 513 notes 23-25, and 68 C.J. p 204 note 48-p 
205 note 54. 

PIERHEAD LINE. See Navigable Waters § 16. 

piety. Controlling reverence toward God, indi¬ 
cated by loving conformity to His will; religious 
devoutness; godliness.29 “Piety” has been held 
synonymous with “religion” in determining the 
validity of a charity see Charities § 17, 

PIEEA DE AUTOS. In Spanish law, tHe collection 
of papers constituting the record of a cause.20 

PIG*. A young swine of either sex which has not 
reached sexual maturity; also a swine of any age, 
wild or domestic.31 

In a derived sense the word “pig” is defined as 
meaning an open sand casting of metal, especially 


of iron or lead, run directly from the smelting 
furnace ;22 an oblong mass of metal cast in a rough 
mold, usually in sand.2 3 

Also, in the plural as “pigs” or “piggies,” an¬ 
electrical term defined in Electricity § 1 b. 

PIGEON. An animal ferae naturse.34 It is a gen¬ 
eral name applied to any species of bird of the- 
family Columbidee or collectively to the entire 
group, or in an even wider sense to the whole order 
Columba5.25 

The word “pigeon” is sometimes used in slang- 
expressions in the sense of gull or dupe, or to gull,, 
cheat, delude, swindle, etc.26 

Classification as an animal see Animals § 1; as 
game see Game § 1; and as subject of larceny see 
Larceny § 3. 

Pigeons as a nuisance in a particular area of a 
municipality and regulation thereof see Municipal 
Corporations § 213. 

PIGEON HOLE or PIGEON HOLE GAME. See 

Gaming § 1 b (3). 

PIGMENT. Any substance that is or can be used 
by painters to impart color to bodies; technically, 
a dry substance, usually in the form of a powder 
or in lumps so lightly held together as to be easily 
pulverized, which after it has been mixed with a 
liquid medium can be applied by painters to a sur¬ 
face to be eolored.27 

PIGNON. A French word meaning gable, and, in 
a restricted sense, the upper and triangular part 
of a walL28 In an ordinary and popular sense the 
term means not only the upper and triangular part 
of the wall but the whole lateral wall, including the 
foundation; the entire gable end.29 


25. N.J.—Calascibett v. Highway 
Freight Co., 11 A.2d 408, 409, 18 
N.J.Misc. 144. 

48 C.J. p 1180 note 66. 

26. Wash,—Burchett v. Department 
of Labor, etc., 261 P. 802, 804, 146 
Wash. 85. 

27. Ariz. —Ocean Accident & Guar¬ 
antee Corp. V. Kennison, 26 P.2d 
113, 116, 42 Ariz. 349. 

28. Ariz.—Ocean Accident & Guar¬ 
antee Corporation v. Kennison, su¬ 
pra. 

29. Standard D. 

30. Escriche Dicclonario. 

31. Webster New Int.D. 

Keeping pigs as a nuisance see Nui¬ 
sances § 33. 

A “sow” may be a “pig” and a 


“pig” is often a “sow.”—Blackman v. 
State. 179 So. 389, 390, 28 Ala.App. 
48. 

Fig stand 

A place where pig sandwiches are 
sold.—Sipe V. Dale, 80 P.2d 569, 570, 
183 Okl. 164. 

32. La.—^Yazoo & M. V. R. Co. v. 
A. Marx & Sons, 135 So. 64, 65, 
17 La.App. 172. 

33. La.—Yazoo & M. V. R. Co. v. A. 
Marx & .Sons, supra. 

Phrases 

(1) “Pig iron” see 48 C.J.S. p 769 
notes 36, 37. 

(2) “Pig lead” see 52 C.J.S. p 1033 
notes 72—74. 

34. Pa.—Commonwealth v. Lewis, 26 
Wkly.N.C. 432, 433. 
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35. Mo.—State v. Willers, App., 130 
S,.W.2d 256, 257. 

36. Pa.—Commonwealth v. Town¬ 
send, 27 A.2d 462, 463, 149 Pa.Su- 
per. 337. 

“Drop pigeon” as an expression in 
underworld lingo used to describe a 
confidence game see False Pretenses 
§ 32. 

37. Century D. 

Particular pigments 

(1) “Hematite iron ore” as a pig¬ 
ment see 48 C.J.S. p 770 note 51. 

(2) “Kronos titanium” as a pig¬ 
ment see 51 C.J.S, p 468 note 26. 

38. Can.—^Lavigne v. Nault, 69 Can. 
S.C. 183, 191. 

48 C.J. P 1180 note 75. 

39. Can.—^Lavigne v. Nault, supra. 
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PIG-NORATIO. In tlie civil law, the contract of 
pledge; and also the obligation of such contract.^® 

PIKE POLE. An instrument with a handle, about 
five or six feet long, containing a steel point at the 
end, which is used, among other purposes, in un¬ 
dermining gravel banks.'*l 

PILE. A heavy pointed timber forced into the earth 
to form a foundation for a building, wharf, or the 
like.*^ 

In a different sense, the word ^^pile” means a 
hair-like surface on a fabric, especially when ir- 

regular.^3 

As an electrical term, ''pile” is synonymous with 
"battery” as stated in Electricity § 1 b. 

PILFER* A word which, in its plain and popular 
sense,** means to steal.*5 "Pilfer’^ is synonymous 
with "filch” see 36 C.J.S. p 750 note 35. 

PILFERAG*E. Filching;*® petty larceny;*'^ steal¬ 
ing*® privily;*® taking a small part only, rather 
than the whole.®® 

While "pilferage” has been held to have but one 
meaning, and to constitute some form of stealing,®^ 
in certain circumstances it is said to be a word 
belonging to the genus "pillage, and to mean 
ruin by depredations.®® 

"Pilferage” within risk clause of insurance policy 
see Insurance § 886 a. 

PILING*. The act or process of preparing piles and 


of driving them, and also the material from which 
to make piles, or that can be used as piles.®* 

PILLAGE. The plundering, ravaging, or carrying 
off of goods, commodities, or merchandise by open 
force or violence.®® 

"Pillage” has been held equivalent to “latrocini- 
um” in the French law see 52 C.J.S. p 1021 note 
63. 

PILLAR-AND-STALL SYSTEM. See Mines and 
Minerals § 3 h. 

PILLOWED RIBBING. As used with reference to 
glass dishes, the term "pillowed ribbing'^ means that 
the dish, instead of being fiat on the outside or bot¬ 
tom, has a series of convex ribs and incised veins 
which tend to give it a high degree of refraction 
and beauty.®® 

PILOT. As a maritime term the word "pilot” is 
defined and discussed in Pilots § 1 et seq. 

As a term employed in aviation see Aerial Navi¬ 
gation § 15. 

As a railroad term "pilot” is defined in the C.J.S. 
title Railroads § 1, also 48 C.J. p 1181 notes 21, 22. 

PILOTAGE. See pilots §1. 

PILOTAJE, In Spanish law, pilotage dues.®*^ 

PILOT ASSOCIATION. See Pilots § 17* 

PILOTO. In Spanish law, pilot.®® 


40. Black L.D. 

41. Utah.—^Allen v. Logan City, 37 
P. 496, 497, 10 Utah 279. 

42. Or.—^Menefee Lumber Co. v. 
■Gamble, 242 P. 628, 630, 119 Or. 
224. 

Phrases 

(1) “Pile driver;” a machine for 
driving piles by raising, by means of 
power applied to the machinery, a 
heavy weight and dropping it upon 
the pile.—^New Tork Nat. Acc. Soc, v. 
Taylor, 42 Ill.App. 97, 102—48 C.J. 
p 1180 note 89. Assumption of risk 
by servant injured while working on 
pile driver see Master and Servant 
§ 390 d. 

(2) “Pile driver car” see the C.J. 
S. title Kailroads § 1, also 48 C.J. 
p 1181 notes 90, 91. 

(3) “Pile sheeting;” a structure 
erected along the sides or walls of 
an excavation to keep them from 
caving in and filling the excavation. 
It is constructed by laying a stringer 
upon a prepared ledge several feet 
below the surface, and driving up¬ 
right planks into the earth back of I 
it, thus providing a support for the 


walls or sides of the excavation.— 
Volpe V. Oederstrand, 148 N.W. 119, 
126 Minn. 355. 

43. 'Standard D. 

“Pile fabrics” see 35 C.J.S'. p 380 note 
48. 

44. Ind.—^Becket v. Sterrett, 4 

Blackf. 499, 500. 

45. Wash.—Stuht v. Maryland Mo¬ 
tor Car Ins. Co., 156 P. 557, 558, 
90 Wash. 576. 

48 C.J. p 1181 note 1. 

46. Pa.—Tamarin v. Insurance Co. 
of North America, 68 Pa.Su'per. 614, 
617. 

47. Wash.—Stuht v. Maryland Mo¬ 
tor Car Ins. Co., 156 P. 657, 558, 
90 Wash. 576. 

48 C.J. p 1181 note 5. 

48. Md.—^Ledvinka v. Home Ins. Co., 
115 A. 596, 598, 139 Md. 434, 19 
A.L.R. 167. 

Phrases as to which more recent 
adjudications have not been found 
see 48 C.J. p 1181 notes 11, 12. 

49. Pa,—Tamarin v. Insurance Co. 
of North America, 68 Pa. Super. 614, 
617. 


50. N.Y.—Goldman v. Insurance Co. 
of North America, 185 N.T.S, 210, 
211, 194 App.Div. 266. 

Pa.—Tamarin v. Insurance Co. of 
North America, 68 Pa.Super. 614, 
617. 

51. Cal.—Granger v. New Jersey 
Ins. Co., 291 P. 698, 700, 108 Cal. 
App. 290. 

Ill.—^Felgar v. Home Ins. Co., 207 
Ill-App. 492. 

52. B.C.—^Henderson v. Northwest 
Mut. Ins. Co., [1925] 1 Bom.L.R. 
339. 343. 

53. B.C.—^Henderson v. Northwest 
Mut. Ins, Co., supra. 

54. Or.—Menefee Lumber Co. v. 
Gamble, 242 P. 628, 630, 119 Or. 
224. 

55. N.T.—^American Ins. Co. v. Bry¬ 
an, 26 Wend. 563, 573, 37 Am.B. 
278. 

48 C.J. p 1181 note 17. 

56. U.S.—^Duncan & Miller Glass Co. 
V. Hazel Atlas Glass Co., D.C.W. 
Va., 47 P.'Supp. 192, 193. 

57. Escriche Diccionario. 

58. Escriche Hiccionario; Suple- 
mento. 
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PILOTS 

This Title includes the licensing, registration, certification, and regulation of pilots, for particular ports 
or places; their employment by vessels, compulsorily or otherwise; mutual rights, duties, and liabilities of 
pilots and owners, charterers, and masters of vessels on which they are employed; and liabilities to pilots 
of vessels, their cargo and freight. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 

§ 1. Definitions and nature of office—^p 1061 

2. Regulation of pilots—^p 1062 

3. Pilot commissioners—^p 1064 

4. Licenses—p 1066 

5. Bond—p 1070 

6. Enjoining unauthorized person from acting as pilot—^p 1070 

7. Obligation to take pilot—p 1070 

8. Compensation—1071 

9. - For services tendered and refused—^p 1072 

10. - Amount of compensation—p 1076 

11. - Actions for compensation—^p 1076 

12. - Persons liable—^p 1077 

13. - Lien—p 1077 

14. Powers, rights, and liabilities—^p 1078 

15. Penalties—p 1082 

16. Offenses—^p 1082 

17. Pilots’ associations—^p 1083 

See also descriptive word index in the back of this Volume 


§ 1. Definitions and Nature of Office 

a. Definitions 

b. Nature of office 

a. Definitions 

A pilot has been defined as one whose business or 
calling is to take charge and control of a vessel at a par¬ 
ticular place, for the purpose of conducting or guiding 
her through a river or channel, or from or into port. 

A pilot has been defined as one whose business 
or calling is to take charge and control of a vessel 
at a particular place, for the purpose of conducting 
or guiding her through a river or channel, or fr6m 
or into port.! In a broad sense, the term ''pilots” 


includes: (1) Those whose duty it is to guide ves¬ 
sels into or out of ports, or in particular waters. 
(2) Those intrusted with the management of the 
helm and the direction of the vessel on her voyage.^ 
A pilot has also been defined as a "steersman”^ 
or "guide.”4 

Nature of service, A pilot is such in legal con¬ 
templation when performing any duties properly 
falling within the scope of his employment,^ but 
not when performing duties outside the scope of a 
pilot’s employment.® 

"Pilotage^' is a term that may refer either to the 
compensation for services performed by a pilot*^ 


1. Or.—State v. Turner, 66 P. 645, 
34 Or. 173. 

48 C.J. p 1183 note 1. 

2 . U.S.—Pacific Mail SS. Co. v. Jo- 
liffe, Cai., 2 Wall. 460, 461, 462, 17 
L.Ed. 805. 

48 C.J. p 1184 note 2. 

3. Ga—^Dean v; Healy, 66 Ga. 603. 

70 C.J.S.—61 


II.I.—^Adams v. McCaughey, 43 A. 
646, 21 R.I. 341, 345. 

4. Ga.—^Dean v. Healy, 66 Ga. 503. 
R.I.—^Adams v. McCaugrhey, 43 A. 

646, 21 R.I. 341, 345. 

5. U.S.—The Maren Lee. C.C.A.N,T„ 
278 F. 018. 

48 C.J. p 1184 note 5. 
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6. TT.S.—^Lea v. Alexander, C.C.. 16 
P.Cas.No.8,153, 2 Paine 466. 

48 aJ. p 1184 note 6. 

7. tJ.S,—Gloucester Perry Co. v. 
Pennsylvania, Pa., 5 S.Ct. 826, 114 
U.S. 196, 212, 29 L.Ed. 158—South¬ 
ern SS, Co. V. New Orleans Port 
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or to the act of a pilot in conducting a vessel.^ 
^'Half pilotage'' is compensation for services ten¬ 
dered and refused;^ or, stated in greater detail, 
compensation for services which a pilot has put 
himself in readiness to perform by labor, risk, and 
cost, and has offered to perform.^® 

A ^'branch" is the nautical term for a warrant or 
commission, authorizing the holder thereof to pilot 
vessels in certain waters.^^ 

Branch pilot, A navigator; one who is, or ought 
to be, familiar with taking charge of a ship, and 
taking it into or out of port at the particular place 
where he is engaged in the business.^2 

Cruising ground and pilot's water. In defining 
'^pilot’s cruising ground^^S and “pilot’s water” or 
“pilotage ground,”the courts have stated that the 
terms are not sjmonymous.^^ 

''Speaking a vessel" is a plain and distinct offer 
by a pilot of his services.!^ 


b. Nature of OfBLce 

In some, but not in all, Jurisdictions a pilot is re. 
garded as a public officer. 

In some jurisdictions, on a consideration of per¬ 
tinent statutes, a pilot has been regarded as a public 
officer, that is to say, as a state officer,!^ whose 
office is created by the legislature in the exercise of 
the police power for the general welfare.!^ In other 
jurisdictions the view has been taken that a pilot is 
not a public officer.^O In any event the office of a 
pilot is so far public as to be subject to regulation, 
as shown infra § 2. 

The rights, privileges, and powers which are 
vested by law in a pilot are franchises.^! 

§ 2. Regulation of Pilots 

a. In general 

b. Delegation of powers 


Wardens, La., 6 Wall. 31, 18 L.Eld. 
749. 

8. U.S.—Tile Georgia, D.C.N.T., 31 
F.2d 759—The Skomvaer, D.C.N.Y., 
286 F. 711. 

Pilotage is the performance of per¬ 
sonal services.—Mobile Bar Pilots 
Ass’n V. Commissioner of Internal 
Revenue, C.C.A.Ala., 97 P.2d 695. 

9. U.S.—Pacific Mail SS. Co. v. Jo- 
lifte, Cal., 2 Wall. 450, 17 L.Ed. 
805. 

48 C.J. p 1184 note 11. 

Compensation of pilot on offer and 
refusal of services generally see 
infra § 9. 

10. U.S.—Southern .SS. Co. v. New 
Orleans, La., 6 Wall. 31, 34, 18 L. 
Ed. 749. 

29 C.J. p 209 note 19. 

Other definition. 

Compensation for the exertions 
and labor made by the pilot, and the 
expenses and risks incurred by him 
in placing himself in a position to 
render the services, which, when ten¬ 
dered, are declined.—^Pacific Mail SS. 
Co. v. Joliffe, Cal., 2 Wall., U.S., 450, 
457, 17 L.Ed. 806. 

11. N.C.—Davis v. Heide, 77 S..E. 
691, 692, 161 N.C. 476. 

“The word ‘branch* is used in Eng¬ 
land to signify the certificate held 
by a brother of the Trinity House, 
an association of mariners first char¬ 
tered by Henry VIII. It is likewise 
the term applied to certificate given 
by the Trinity House to pilots who 
have passed an examination as to 
their competence."—Houston Pilots 
V. Goodwin, Tex.Civ.App., 178 S.W. 
2d 308, 311, error dismissed. 

12. Tex.—^Potterson v. State, Cr., 68 
S.W. 100. 

A branch pilot in England 18 the | 


holder of a branch, that is, a certifi¬ 
cate held by a brother of the Trin¬ 
ity House, or given by the Trinity 
House to a pilot who has passed an 
examination as to his competency.— 
Houston Pilots v. Goodwin, Tex.Civ. 
App., 178 S.W.2d 308, 311, error dis¬ 
missed. j 

13. “By pilot’s cruising ground, is 
meant that distance out in the sea 
along a certain extent of coast that 
pilots cruise for vessels bound to 
ports, inlets, harbors, rivers or bays 
into which a pilot may take them by 
his commission.*’—Lea v. Alexander, 
C.C., 15 P.Cas.No.8.153, 2 Paine 466, 
468—48 C.J. p 1184 note 13 [a]. 

14- “By pilot’s water or pilotage 
ground, is meant the access to a bay, 
inlet, river, harbor or port, beginning 
at the exterior point, where a pilot 
may take leave of an outward-bound 
vessel, and extending to the places 
fixed upon by law or usage for the 
anchorage or mooring of inward- 
bound vessels.”—Lea v. The Alexan¬ 
der, supra—48 C.J. p 1184 note 14 
[a]. 

“A shoal running out into the sea, 
which is not an entrance to a bay, 
inlet, river, harbor or port, though 
within the cruising ground, is not 
pilot’s water, unless it has been 
made so by law.”—^Lea v. Alexander, 
supra. 

15- U.S.—The Whistler, D.C.Or., 13 
P. 295, 298, 8 Sawy. 232—Lea v. 
Alexander, C.C., 15 P.Cas.No.8,163, 
2 Paine 466. 

16. U.S.—The Mascotte, D.C.Fla., 
39 P. 871, 872. 

Sufficiency of tender of services as 
condition precedent to recovery of 
pilotage fees on refusal of such 
services see infra § 9 d (2). 
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17. Cal.—^People v. Woodbury, 14 
Cal. 43. 

48 C.J. p 1184 note 19. 

IS. La.—^Kotch v. Board of River 
Port Pilot Com’rs for Port of 
New Orleans, 25 So.2d 627, 209 La. 
737, affirmed 67 S.Ct 910, 330 U. 
S. 552, 91 L.Ed. 1093, rehearing 
denied 67 S.Ct. 1196, 331 U.S. 864, 
91 L.Ed. 1869. 

48 C.J. p 1184 note 19. 

19. La.—Kotch v. Board of River 
Port Pilot 'Com’rs for Port of New 
Orleans, supra. 

20. Ga.—^Dean v. Healy, 66 Ga. 603. 
48 C.J. p 1184 note 20. 

In Texas 

(1) In a comparatively early case 
the view apparently was taken that 
a pilot was a state officer.—Petter- 
son v. Board of Com’rs of Pilots for 
Port of Galveston, 57 S.W. 1002, 24 
Tex.Civ.App. 33. 

(2) In a later case it was said: 
"We are inclined to the view that a 
branch pilot, though appointed hy 
the governor, is not a public officer 
at all.”—^Petterson v. State, Cr., 68 
S.W. 100. 

(3) It has also been stated that, 
in piloting a vessel, the pilot is not 
discharging an official duty but is 
acting merely in a private capacity 
as a servant of the owner of the 
vessel. 

U.S.—^Moody V. Megee, C.C.A.Tex., 41 
P.2d 515. 

Tex.—Houston Pilots v. Goodwin, 
Civ.App., 178 S.W.2d 308, error dis¬ 
missed, 

(4) In any event a branch pilot 
is not an executive officer.—Petter- 
son V. State, Cr., 68 S.W. 100. 

21. Fla.—State v. Jones, 16 Fla. 306- 
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c. Boundary waters 

d. Other regulations 

a. In G-eneral 

Pilots and pilotage are proper subjects of public reg¬ 
ulation. 

Pilots and pilotage are proper subjects of public 
regulatioii.22 Prior to the adoption of the federal 
Constitution the states had the right to regulate 
pilotage of any vessels operating within their 
waters, and pilot laws existed in several states 
prior to that time.2^ In general, pilotage on waters 
wholly within one state cannot be regulated by the 
law of another state.25 

Questions with respect to regulation, as between 
congress and the states, of pilots and pilotage, in 
the aspect of regulation of commerce, are discussed 
in Commerce §§ 53, 134. 

Regulation by territory. In granting to territories 
the power to make laws on any ^'rightful subject of 
legislation,” congress by necessary implication gave 
to territories the power to make pilotage regula- 

tions.26 

b. Delegation of Powers 

■Congress and also state legislatures may lawfully del¬ 
egate to local authorities powers with respect to the reg¬ 
ulation of pilots and pilotage. 

Congress may lawfully delegate to local boards or 
commissions the power to make pilotage regulations 
for the local district,27 and state legislatures may 
lawfully authorize local boards or commissions to 


§ 2 

make pilotage rates28 and regulations,22 including 
regulations as to the general duties of pilots,20 
their qualifications for license,2i the suitability of 
pilots’ boats,22 and the limitation of cruising 
grounds.22 The power of the state in this respect 
is inherent and not conferred by the United 
States.24 

c. Boundary Waters 

By virtue of a federal statute, a- vessel which is 
compelled to take a pilot on waters which are the 
boundary between two states may take a pilot licensed 
or authorized by either state. 

Under a federal statute, a vessel compelled by 
law to take a pilot on waters boundary between two 
states may take a pilot licensed or authorized by 
either state.35 A state statute or regulation is void 
or inoperative as far as it interferes with the em¬ 
ployment on public waters of pilots (licensed by 
other states bordering thereon.26 

What are boundary waters. There is early au¬ 
thority to the effect that waters connecting two 
states but not in any real sense a boundary between 
them are nevertheless boundary waters within the 
meaning of the federal statute,27 but there is later 
authority to the effect that, in order to be within 
the meaning of the statute, waters must be a bound¬ 
ary in a real and substantial sense®^ and must have 
the significance of a monument on a boundary 
line.22 A port situated upon a continuation of 
boundary waters, but at a point where such waters 
lie wholly within one state, is not located on bound¬ 
ary waters within the meaning of the statute.**® 


22. U.S.—The Alcalde, D.C.Or., 30 
F. 133, 135. 

48 C.J. p 1184 note 25. 

Rules or regulations for prevent¬ 
ing* collisions generally see Colli¬ 
sion § 22 et sea. 

23. U.S.—^Anderson v. Pacific Coast 
SS. Co., *32 !S..Ct. 626, 225 U.S. 187, 
56 L.Ud. 1047—Ex parte McNiel, N. 
T., 13 Wall. 236, 20 L.Ed. 624. 

24. U.S.—Anderson v. Pacific Coast 
SS. Co., 32 S.Ct. 626, 225 U.S. 187, 
66 L.Ed. 1047—Ex parte McNiel, N. 
T., 13 Wall. 236, 20 L.Ed. 624. 

Prior to »evolution 

(1) In 1662 an act for the regula¬ 
tion of pilots was passed in the 
province of Georgia.—v. Pilot¬ 
age Comrs., R. M. Charlton, Ga., 302, 
315. 

(2) In Massachusetts, however, 
apparently there was no legislation 
as to the subject of pilotage prior 
to the Revolution.—^Winslow v. 
Prince, 6 Cush., Mass., 368, 371—48 
C.J. p 1184 note 29. 

25. U.S.—^Ueech v, Louisiana, La., 


29 S.Ct. 552, 214 U.S. 175, 53 L. 
Ed. 956. 

26. U.S.—The Ullock, D.C.Or., 19 
P. 207, 9 ,Sawy. 634. 

48 C.J. p 1186 note 57. 

27. U.S.—Williams v. Potter, D.C.N. 
T., 210 P. 318, affirmed 223 P. 423, 
139 C.C.A. 17, appeal dismissed 38 
S.Ct. 10, 245 U.S. 675, 62 L.Ed. 542. 

28. U.S.—The Chase, D.C.Pla., 14 P. 
854. 

Tex.—O’Brien v. Amerman, 247 S.W 
270, 112 Tex. 254. 

29. N.C.—Davis v. Heide, 77 S.E. 
691, 161 ISr.C, 476. 

48 C.J. p 1187 note 75. 

30. K.C.—^Davis v. Heide, supra. 

31. N.T.—^People v. Pilot Comrs., 23 
Hun 603. 

32 . N.T.—^People v. Pilot Comrs., 
supra. 

33. H.C.—Davis v. Heide, 77 S.E. 
691, 161 H.C. 476. 

34. U.,S.—The Chase, D.C.Fla., 14 F. 
854. 


Ala.—^Dorgan v. State, 196 So. 160, 
29 Ala.App. 362. 

35. Fla.—Cribb v. State, 9 Fla. 409. 
48 C.J. p 1186 note 63. 

Obligation to take pilot generally 
see infra § 7. 

Territory has been regarded as a 
“state’’ within the meaning of such 
federal statute.—^Neil v. Wilson, 12 
P. 810, 14 Or. 410—48 C.J. p 1186 
note 59. 

36. U.S.—The Abercorn, D.C.Or., 26 
P. 877, affirmed, C.C., 28 F. 384. 

48 C.J. p 1187 note 66. 

37. U.S.—The South Cambria, D.C. 
Del., 27 F. 525. 

48 C.J. p 1187 note 67. 

38. U.S.—The Swift Arrow, D.C. 
Mass., 292 F. 651. 

48 C. J. p 1187 note 68. 

39. U..S.—The Swift Arrow, supra. 

40. U.S.—^Leech v. Louisiana, La., 
29 S.Ct. 552, 214 U.S. 175, 53 L.Ed. 
956. 

48 C.J. p 1187 note 70. 
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d. Other Regulations 

A federal statute bans discrimination in rates of 
pilotage or half pilotage between vessels sailing between 
the ports of one state and vessels sailing between the 
ports of different states. Various state statutes regulat¬ 
ing pilotage have been regarded as valid. 

Federal statutes forbidding and abrogating all 
state laws which discriminated in the rates of 
pilotage or half pilotage between vessels sailing 
between the ports of one state and vessels sailing 
between the ports of different states have been con¬ 
strued as rendering inoperative any state laws 
which contained such a discrimination,^^ but not 

those which were nondiscriminatory,^^ State stat¬ 
utes have been upheld which restrict the right to 
pilot noncoastwise vessels to those duly appointed 
by the staters or require a certain per cent of 
pilotage fees to be paid to state pilot commission- 
ers.^4 A state statute requiring “moneys belonging 
to the state” to be paid into the state treasury has 
been construed as inapplicable to a per cent of 
fees collected by licensed pilots and paid to the 

board of pilot commissioners.^^ 

§ 3. Pilot Commissioners 

a. In general 

b. Regulations 

c. Liability 

a. In General 

Pilot commissioners may be state officers within the 
meaning of some statutory provisions, and, in the dis¬ 
charge of their duties under some statutes, they act as 
quasi-judicial officers exercising the discretion vested 
in them by law. 


Pilot commissioners have been regarded as offi¬ 
cers of the stated® within the meaning of certain 
state statutory provisions.'^ 7 The extent and limits 
of the jurisdiction of pilot commissioners of a 
particular navigation district are established by 
statute.'^s Under statutes or regulations limiting 
the jurisdiction of a board of pilotage commission¬ 
ers to claims under a specified amount, such board 
cannot grant a pilot’s claim for a larger amount.*^^ 

In tlie discharge of their duties under some stat¬ 
utes, pilot commissioners act as quasi-judicial offi¬ 
cers exercising the discretion vested in them by 
law.50 In general a board of pilot commissioners 
has considerable discretion in discharging its du- 
ties,5i and such discretionary powers are not subject 
to review by the courts^s unless there has been an 

abuse of discretion.^^ 

Pilot commissioners or boards cannot delegate 
their powers.^^ 

Tenure of office. The tenure of office of pilot 
commissioners may be fixed by statute.^S 

b. Regulations 

(1) In general 

(2) Particular regulations 

(3) Enforcement of regulations 

(1) In General 

Where so authorized by statute, pilot boards or com¬ 
missions may make pilotage regulations which are rea¬ 
sonable and not in excess of their statutory authority. 

Where so empowered by legislative enactment, 
pilot boards or commissioners may make pilotage 


41. U.S,—Spraiffue v. Thompson, 

Ga., 6 S.Ct. 988, 118 U.S. 90, 30 L. 
Ed. 115. 

48 C.J. p 1186 note 47. 

42. U.S.—Thompson v. Darden, Va., 
25 S.Ct. 660, 198 U.S. 310, 49 L. 
Ed. 1064. 

48C.J. p 1186 note 48. 

43. U.S.—Olsen v. Smith, Tex., 25 
•S.Ct. 52, 195 U.S. 332, 49 L.Ed. 224. 

48 C.J. p 1186 note 52. 

Exemption of coastwise vessels from 
state pilotag-e laws see infra § 
7 b (2). 

Obligation to take pilot generally 
see infra $ 7. 

44. U.S.—The Queen, Cal., 206 F. 
148, 124 G.C.A. 214, certiorari de¬ 
nied 34 S.Ct. 321, 231 U.S. 750, 68 
L.Ed. 466. 

45. Cal.—^Riley v. Thompson, 227 P, 
772, 193 Cal. 773. 

48 C.J. p 1186 note 55. 

46 . Cal,—Riley v. Thompson, 227 P. 

772, 193 Cal. 773. , 


Mass.—Opinion of Justices, 31 N.E. 
634, 154 Mass. 603. 

47. Mass.—Opinion of Justices, su¬ 
pra. 

48 C.X p 1187 note 84. 

48. Tex.—Houston Pilots v. Good¬ 
win, Civ.App., 178 S.W.2d 308, er¬ 
ror dismissed. 

Zt is essential to the functioning 

of a navigation district that it have 
jurisdiction over the pilotage of 
boats moving in commerce between 
its port and the open sea.—^Houston 
Pilots V. Goodwin, supra. 

48. H.C.—^Davis v. Heide, 77 iS.E. 

691, 161 N.C. 476. 

48 C.J. p 1188 note 93. 

50- Or.—Caples v. McNaught, 31 P. 
2d 780, 147 Or. 72. 

51. Wash.—State ex rel. Sater v. 
Board of Pilotage Comers of Wash¬ 
ington, 90 P.2d 238, 198 Wash. 695. 

52. Wash.—State ex rel. Sater v. 
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Board of Pilotage Com'rs of Wash¬ 
ington, supra. 

53. Wash.—'State ex rel. Sater v. 
Board of Pilotage Com’rs of Wash¬ 
ington, supra. 

54. U.S.—The California, D.O.Or.,'4 
F.Cas.No.2,313, 1 Sawy. 696. 

48 C.J. p 1189 note 34. 

55. Cal.—January v. Riley, 4 P.2d 

133, 214 Cal. 125—People v. 

Freese, 23 P. 378, 83 Cal. 453— 
People V. Freese, 18 P. 812, 76 Cal. 
633. 

In California 

(1) Under a particular statute, 
member of board of pilot commis¬ 
sioners, when once regularly appoint¬ 
ed, held office for four years, unless 
sooner duly removed.—January v. 
Riley, 4 P.2d 133, 214 Cal. 126. 

(2) A pilot commissioner was en¬ 
titled to office of pilot commissioner 
and to emoluments thereof where 
successor was not duly appointed.— 
January v. Riley, supra. 
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regulations56 which are reasonable57 and not in 
excess of their statutory authority,58 which regula¬ 
tions may be effective and binding in respect of acts 
and conduct of pilots outside the territorial waters 
of the promulgating authority.59^ 

(2) Particular Regulations 

Various regulations with respect to pilots have been 
regarded as valid, while others have been condemned as 
unreasonable or in excess of the powers of the pro¬ 
mulgating authority. 

Various regulations held reasonable and within 
the particular statutory authorization include rules 
regulating the position of station boats,50 the lo- 
cality5i and the circumstances52 at or under which 
pilots should offer their services to incoming boats, 
the motive power of a pilot boat,68 determination of 
the number of pilots for a port,54 the selection of 
pilots’ apprentices,55 and the time and circum¬ 
stances under which a pilot must return to his sta¬ 
tion boat.56 A rule requiring submission to port 
wardens of disputes between two or more pilots is 
valid,57 as is a rule providing that the pilotage for 
a particular channel shall be carried on by a single 
vessel.58 

Regulations held invalid because unreasonable or 
in excess of the particular statutory powers of a 
board include rules requiring permission of the 
board for a pilot to take an apprentice58 or limiting' 
the number of apprentices, 76 and regulations de¬ 
signed primarily for the benefit of the pilots to the 
detriment of the public they serve,7i 


§ 3 

Rates. Power to fix pilotage rates has been held 
to include the power to determine what proportion 
of regular rates may be collected when a pilot’s 
services are tendered and refused.72 A statute 
forbidding commissioners to. fix pilot rates more 
often than once every two years should not be 
construed as preventing an earlier correction of a 
rate-making order which contained clerical errors 
and which had not yet become effective because not 
duly entered, especially where no new rights have 
been established or new duties imposed, *74 and the 
courts will review such orders irrespective of the 
foregoing where cross error on the merits is as- 
signed.75 

In determining the validity of pilotage rates 
fixed by commissioners, the courts will consider the 
rates at other ports only in so far as similar condi¬ 
tions. prevail,76 whether pilotage is compulsory, 
which is an argument for reduction,77 the physical 
characteristics of the harbor as affecting danger 
and difficulty of navigation,78 and the necessary 
overhead expenses of the pilots and their associa- 
tion.79 On the whole evidence the court will deter¬ 
mine .the validity of the rates.^o Argumentative 
and advisory matter contained in an order or opin¬ 
ion fixing rates will not be* considered in determin¬ 
ing the validity of the order.5i Where commis¬ 
sioners empowered by statute fix pilot rates, they 
are exercising a delegated legislative function and’ 
not a judicial function,62 and are therefore not 
bound by the restrictions of a court of record as 
to reversal of a decision. 63 


56. N.C.—Morse v. Heide, 68 S.E. 
173, 152 3Sr.C. 625, 627. 

48 C.J. p 1187 note 90. 

Port districts 

The view has been taken that un¬ 
der the Harbors and Navigation 
Code, particularly §§ 6249, 6299, the 
board of port commissioners of the 
Stockton Port District bad exclusive 
power to regulate pilots for such 
port district.—Farney v. Stockton 
Port Dist., 86 P.2d 832, 12 Cal.2d 
832, 

57. U.S.—Williams v. Potter, D.C. 
N.Y., 210 F. 318, affirmed 223 F. 
423, 139 C.C.A. 17, appeal dismissed 
38 S.Ct 10, 245 U.S. 676, 62 L.Ed. 
642. 

48 C.jr, p 1187 note 90. 

58- Pa.—^In re Pilotage, 37 Pa.Co. 
651. 

4S C. J. p 1187 note 91. 

69. Pa.—^Virden's Appeal, 13 Phlla. 

161, 6 Wkly.N.C. 560. 

48 C.J. p 1188 note 92. 

60. N.T.—People v. Gunner, 108 N. 

Y.S. 726, 124 App.Div. 153. 
N.C.-r-Morse v. Heide, 68 S.E. 173, 
162 N.C. 626. 


61- N.C.—Morse v. Heide, supra. 

48 C.J. p 1188 note 96. 

62. N.Y.—People v. Gunner, 108 N.Y. 
S. 726, 124 App.Div. 163. 

63. N.Y.—People v. Pilot Commis¬ 
sioners, 23 Hun 603. 

48 C.J. p 1188 note 98. 

64- Or.—^Patterson v. Pilot Commis¬ 
sioners, 47 P. 786, 30 Or. 301. 

Va.—^Virginia Pilot Ass’n v. Com¬ 
monwealth, 134 S.E. 682, 145 Va. 
767. 

65. Pa.—^Pilot's Apprentices, 36 Pa. 
Co. 114. 

48 C.J. p 1188 note 1. 

66. N.Y.—^People v. Gunner, 108 N. 
Y.S. 726, 124 App.Div. 153. 

48 C.J. p 1188 note 2. 

67. N.Y,—^People v. Gunner, supra. 

68. N.Y.—^People v. Gunner, supra. 
48 C.J. p 1188 note 4, 

69. Del.—State v. Virden, 43 A. 525, 
18 Del. 16. 

70- Del.—^State v. Virden, supra. 

48 C.J. p 1188 note 6. 

71. Del.—^Morris v. Pilot Commis¬ 
sioners, 30 A. 667, 7 DehCh. 136. 

48 C.J. P 1188 note 7. 
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72. U.S.—The Chase, D.C.Fla., 14 F. 

854. 


73. Va.—^Virginia Pilot 
Commonwealth, 134 S.E. 
Va. 757. 

48 C.J, p 1188 note 11. 

Ass'n 
. 682, 

v. 

145 

74. Va.—-Virginia Pilot 
Commonwealth, supra. 

Ass'n 

V. 

75. Va.—Virginia Pilot 
Commonwealth, supra. 

Ass’n 

V. 

76. Va.—^Virginia. Pilot 
Commonwealth, supra. 

Ass’n 

V. 

77. Va.—Virginia Pilot 
Commonwealth, supra. 

Ass’n 

V. 

78. Va.—Virginia Pilot 
Commonwealth, supra. 

Ass'n 

V, 

79. Va.—^Virginia Pilot 
Commonwealth, supra. 

Ass’n 

V. 

80. Va.—^Virginia Pilot 
Commonwealth, supra. 

48 C.J. p 1188 note 18. 

Ass’n 

V. 

81. Va.—^Virginia Pilot 
Commonwealth, supra. 

Ass’h 

V. 

82. Va.—^Virginia Pilot 
Commonwealth, supra. 

Ass'n 

V, 

83. Va.—Virginia Pilot 
Commonwealth, supra. 

Ass*q 

V. 
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■' “ (3) Enforcement of Regulations 

Broadly speaking, under various statutes pilot com¬ 
missioners, with respect to the trial and punishment of 
a pilot, may be regarded as a court exercising punitive 
powers and generally are required to give the accused 
due notice and opportunity to be heard. 

Within the limitations imposed by statute, it 
seems that a board of pilot commissioners may 
prescribe and enforce reasonable pecuniary penal¬ 
ties for violations of their regulations.^^ The com¬ 
missioners under various statutes as to the trial and 
punishment of pilots may, broadly speaking, be re¬ 
garded as a court exercising punitive pov^ers;^^ 
and, while they are not bound by the strict and 
technical rules which govern courts of justice,^® 
ordinarily they are required to give an accused pilot 
due notice and opportunity for hearing, ^7 and can 
try him only for the offense charged. 

Earlier, rules of practice governing federal local 
inspectors required such inspectors to furnish a 
pilot on trial with a copy of the charges against 
him,®^ and provided for an appeal to the supervising 
inspector, ^yho was required to investigate the 
charges under the same rules prescribed for local 
inspectors.9^ The view had been taken that, in 
the absence of express statutory authorization, 
commissioners could not summon a pilot to trial on 
their own motion, but were required to await the 
filing of a complaint by a third person.^2 

c. Liability 

Generally pilot commissioners are not liable in dam¬ 
ages for discretionary acts within the scope of their au¬ 
thority and jurisdiction. 

Generally pilot commissioners are not liable in 
damages for discretionary acts within the scope of 
their authority and jurisdiction.^^ jt has been held 


that a state body which constitutes a board of com¬ 
missioners of pilotage is not liable for the negli¬ 
gence of a pilot designated by such body to shift 
the berth of a vessel merely because the pilot is 
employed and paid by such body.^^ 

§ 4. Licenses 

a. In general 

b. Determination of qualifications for, 

and issuance of, license 

c. Form and effect of license 

d. Revocation, suspension, and reduction 

of, and refusal to renew, license 

e. Review by courts 

a. In General 

Usually a pilot is required either by federal or state 
statute to obtain a license in order to perform his duties 
as a pilot. 

Congress has the power to restrict the right to 
pilot vessels whose pilotage is regulated by it to 
persons who have obtained a federal license,^5 and 
a state has the authority to compel a federal-li¬ 
censed pilot to take out a state license in order to 
pilot in state waters vessels whose pilotage is under 
state control.9® A state is not authorized to issue 
a license permitting a person to engage in piloting 
in waters lying wholly outside such state and wholly 
within another state.^? 

Various statutory provisions and regulations have 
required that a pilot shall have a license.9^ The pilot 
of an enrolled vessel doing coastwise trade may be 
compelled by federal statutory provisions to have a 
government or federal license,^^ and by some state 
statutes a pilot has been required to have a state 


Del.—^Virden v. Pilot Commis¬ 
sioners, 67 A. 975, 8 Del.Ch. 1. 

85. Ga.—St. Simons Pilotage Com¬ 
missioners V. Tabbott, 72 Ga. 89. 

N.J.—State v. Nerny, 29 N.J.Law 189. 

86. Or.—^^Snow v. Reed, 12 P. 636, 
14 Or. 342. 

48 C.J. p 1189 note 26. 

87. Del.—Morris v. State Pilot Com¬ 
missioners, 30 A. 667, 7 Del.Ch. 
136. 

48 C.X p 1189 note 27. 

88. N.J.—State V. Nerny, 29 N.J. 
Law 189. 

■48 C.J. p 1189 note 28. 

S9. TJ.S.—^Bulger v. Benson, C.C.A. 
Wash., 262 F. 929. 

50. U.S.—Bulger v. Benson, supra. 

51. —Bulger v. Benson, supra. 

52. Pa.—In re Delaware Pilotage, 22 
. Pa.Dist. 329. 

48 C.J. p 1189 note 32. I 


93. Cal.—^Downer v. Lent, 6 Cal. 94, 
65 Am.D. 489. 

48 C.J. p 1189 note 36. 

94. U.S.—^Standard Oil Co. of New 
Jersey v. U. S., D.C.Ala., 27 F.2d 
370. 

95. U.S.—Williams v. Molther, N.T., 
198 F. 460, 117 C.C.A. 220. 

96. Or.—State v. Ring, 259 P. 780, 
122 Or. 644, affirmed Ring v. State, 
48 S.Ct. 338, 276 U.S. 607, 72 L. 
Bd. 728. 

48 C.J. p 1189 note 45. 

97. La.—State v. Leech, 44 So. 285, 
119 La. 622, affirmed Leech v. State 
of Louisiana, 29 S.Ct. 552, 214 U..S. 
175, 63 L.Ed. 956. 

48 C.J. p 1186 note 44 [a]. 

98. Or.—State v. Ring, 259 P. 780, 
122 Or. 780, affirmed Ring v. State, 
48 S.Ct. 338, 276 U.S. 607, 72 L. 
Ed. 728. 
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Bequiremeut of federal license 

Under statute in Alabama before 
a person may be licensed in the port 
of Mobile he must have a license 
from the United States.—^Mobile Bar 
Pilots Ass’n V. Commissioner of 
Internal Revenue, O.C.A.Ala., 97 F. 
2d 695. 

Validity of statutes 

Acts providing for commissioning 
of pilots of vessels engaged in for¬ 
eign trade on Mississippi River from 
its mouth to point above city of New 
Orleans and restricting right to pilot 
such vessels to duly commissioned 
pilots have been regarded as valid.— 
Kotch V. Board of River Port Pilot 
Commissioners for Port of New Or¬ 
leans, 25 So.2d 527, 209 La. 737, af¬ 
firmed 67 S.Ct. 910, 330 U.S. 552, 91 L. 
Ed. 1093, rehearing denied 67 S.Ct. 
1196, 331 U.S. 864, 91 L.Ed. 1869. 

99. Or.—State v. Ring, 269 P. 7$0» 
122 Or. 644, affirmed Ring v. Btate, 



70 C.J.S. 


PILOTS 


license if he pilots a foreign^ or registered^ vessel 
in state waters. In some jurisdictions a pilot’s li¬ 
cense is regarded merely as a certificate of compe- 
tence.3 

b. Determination of Qualifications for, and Is¬ 
suance of, License 

Statutes generally prescribe the public body which, 
or officer who, may issue licenses to, or appoint, pilots, 
and such body or officer may license or appoint pilots 
from, and only from, the classes of persons designated 
in the statute. 

Prior to Reorganization Plan No. 3 of 1946 § 
101, under a federal statute the power to issue 
pilots’ licenses for coastwise seagoing steam ves¬ 
sels was vested in United States inspectors of 
steamboats,4 and under various state statutes the 
power to issue pilots’ licenses or to appoint pilots 
has been vested in boards of pilot commissioners, 
port wardens, or similar bodies,^ or in the governor 
of the state.® Under some statutes all discretion 
incidental to the exercise of the power to grant 
pilots’ licenses is vested in the licensing authority,*^ 
and not in the courts.® 

Within the authority and limitations imposed by 
statute, an administrative board or officer may, in 
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the exercise of a sound discretion, make reasona¬ 
ble rules governing the issuance of a pilot’s li¬ 
cense,® including moraP® and mentaP^ qualifica¬ 
tions. A regulation has been held valid which re¬ 
quires an applicant for a 'license to present the 
written indorsement of one licensed pilot, and, 
where practicable, an indorsement by a master or 
officer under whom applicant served.^^ ^ statute 
requiring an applicant for a pilot’s license to be a 
qualified voter,^® or limiting eligibility to, persons 
who have served a specified apprenticeship,has 
been regarded as valid, as has a regulation that 
no original license shall be issued to a naturalized 
citizen on less experience than is required of a 
native-born citizen.^® Where, however, the board 
or officer has made an unreasonable regulation or. 
acted in excess of statutory authority, such regula¬ 
tion or action is invalid.^® 

While it is not essential that eligibility for desig¬ 
nation or appointment as pilots shall be determined 
by competitive tests, in the absence of constitutional 
or statutory requirement in this respect,!'^ some stat¬ 
utes require the licensing authority to provide for 
a competitive examination for applicants for li- 
censes,^® to permit the taking of such examination 


48 S.Ct. 338, 276 U.'S. 607, 72 L.Ed. 
728. 

1. Or.—State v. Ring:, supra. 

2. Or.—State v. Ring:, supra. 

3. IT.S.—Moody ex rel. United States 
V. Meg:ee, C.C.A.Tex., 41 P.2d 515. 

Tex,—^Houston Pilots v. Goodwin, 
Civ.App., 178 S.W.2d 308, error 
dismissed. 

Brancli pilot 

The commission which licenses a 
pilot to practice pilotage as branch 
pilot of a particular port is merely 
a certificate of competence, and does 
not differ in character from certifi¬ 
cates of competence required of law¬ 
yers or doctors before they are per¬ 
mitted to practice.—^Houston Pilots 
V. Goodwin, supra. 

4. U.S.—^Huus V. New York, etc., SS. 
Oo., N.Y., 21 S.Ct. 827, 182 U.S. 392, 
45 L.Ed. 1146. 

48 O.J. p 1190 note 51. 

5- Or.—Ring v. Patterson. 1 P.2d 
1105, 137 Or. 234. 

48 C.J. P 1190 note 54. 

Port districts 

The view has been taken that un¬ 
der the Harbors and Navigation 
Code, particularly §§ 6249, 6299, the 
board of port commissioners of the 
Stockton Port District had exclusive 
power to appoint pilots for such 
port district, and that such pilots 
served at the pleasure of such board. 
—Parney v. Stockton Port Dist, 86 
P.2d 832, 12 Cal.2d 653. 


6. La.—Kotch V. Board of River 
Port Pilot Com’rs for Port of New 
Orleans, 25 So.2d 627, 209 La. 737, 
affirmed 67 S.Ct. 910, 330 U.S. 552, 
91 L.Ed. 1093, rehearing denied 67 

S.Ct. 1196, 331 U.S. 864, 91 L.Ed. 
1869. 

48 C.J. p 1190 note 65. 

Validity of statute 

Statute, authorizing board of riv¬ 
er port pilot commissioners for port 
of New Orleans to hold examinations 
for additional pilots under board's 
rules approved by governor, limiting 
examinations to applicants who have 
served six months' apprenticeship, 
and authorizing governor to appoint 
applicants certified by board as hav¬ 
ing complied with statutory provi¬ 
sions to pilot vacancies, is not inval¬ 
id as empowering board to dictate 
pilots’ appointments and permitting 
only favored few to become appren¬ 
tices.—Kotch V. Board of River Port 
Pilot Com’rs for Port of New Or¬ 
leans, supra. 

7. Or.—^Caples v. McNaught, 31 P. 
2d 780, 147 Or. 72—Ring v. Pat¬ 
terson, 1 P.2d 1105, 137 Or. 234. 

8. Or.—Caples v. McNaught, 31 P. 
2d 780, 147 Or. 72—Ring v. Pat¬ 
terson, 1 P.2d 1105, 137 Or, 234. 

9- U.S.—^Williams v. Pope, D.C.N.Y., 
216 E. 1000. 

48 C.J. p 1190 note 62. 

10. N.J.—^Dexter v. Pilotage Com¬ 
missioners, 67 A. 266, 70 N.J.Law 
429. 


11. N.J.—^Dexter v. Pilotage Com¬ 
missioners, supra. 

48 C.J. p 1190 note 64. 

12. U.S.—Williams v. Pope, D.C.N. 
Y., 215 E. 1000. 

13. Wash.—State v. Ames, 92 P. 
137, 47 Wash. 328. 

48 C.J. p 1186 note 61. 

14. U.S.—Kotch V. Board of River 
Port Pilot Com’rs for Port of New 
Orleans, La., 67 S.Ct. 910, 330 U. 
S. 552, 91 L.Ed. 1093, rehearing 
denied 67 S.Ct. 1196, 331 U.S. 864, 
91 L.Ed. 1869. 

15. U.S.—^Williams v. Pope, D.C.N. 
Y, 215 E. 1000. 

16. U.S.—^Williams v. Molther, N. 
Y.. 198 F. 460, 117 C.C.A. 220. 

17. U.S.—^Kotch v. Board of River 
Port Pilot Com’rs for Port of New 
Orleans, La., 67 S.Ct. 910, 330 U.S. 
552, 91 L.Ed. 1093, rehearing de¬ 
nied 67 S.Ct. 1196, 331 US. 364, 
91 L.Ed. 1869. 

18. Wash.—State ex rel. Sater v. 
Board of Pilotage Com'rs of Wash¬ 
ington, 90 P.2d 238, 198 Wash. 695. 

Time for examiuatiou 

Under some statutes it is the duty 
of the board of pilotage commission¬ 
ers to hold competitive examinations 
at such times as will under reason¬ 
able interpretation of statute insure 
maintenance of competent pilotage 
service.—^^State ex rel. Sater v. Board 
of Pilotage Com’rs of Washington, 
supra. 
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by any person whose application, showing him to 
have the statutory qualifications, together with the 
statutory fee, is on file with such authority at the 
time of the examination,and to issue licenses only 
after examination has been taken, to persons who 
have the statutory qualifications.^0 A rule exclud¬ 
ing from examination a person who has not had 
certain prescribed experience has been regarded as 
invalid because in contravention of statute.^^ Reg¬ 
ulations have been regarded as valid which require 
an applicant for a license to appear personally for 
examination,22 and to pass a written examination;23 
and a rule providing that an applicant for a pilot’s 
license whose application has been refused shall not 
be reexamined for one year has been regarded as 
reasonable and valid.24 

The board in which, or officer in whom, the power 
to license or appoint is vested may appoint from, 
and only from, the classes of persons named in the 
statute conferring such power, 25 and a person who 
seeks designation as a pilot must show the existence 
of conditions and qualifications prescribed by stat- 
ute.26 The view has been taken, however, that a 
statute which confers on a board arbitrary power 
to determine to whom pilots’ licenses shall be is¬ 
sued, on a personal basis and at the will and pleas¬ 
ure of the board, and not on a basis prescribed by 
the legislature, is invalid.2'7 

Number of pilots or licenses. The licensing au¬ 
thority has no power to limit the number of pilots’ 
licenses to be issued in the absence of statute con¬ 
ferring such power expressly or by implication. 28 
Under some statutes, while it is the duty of pilot 
commissioners to maintain a sufficient number of 
pilots on certain pilotage grounds to satisfy the 


demands of commerce,2 9 the determination as to the 
number of pilots necessary is a matter within the 
judgment and sound discretion of the board of pilot 
commissioners.29 A statutory provision that there 
shall not be more than a specified number of pilots 
contemplates a quota of pilots of such number who 
are capable to serve and who have not relinquished 
or abandoned by nonuser or otherwise the fran¬ 
chise right to exercise the functions of a pilot,3i 
and, notwithstanding such provision, the proper au¬ 
thority may license additional pilots, where the 
number of active pilots has been reduced below the 
statutory quota by permanent retirement of former 
pilots.32 

c. Form and Effect of License 

Wh.ether a pilot's license is in proper form depends 
on the particular statute and the facts Involved. The 
exhibition of a warrant or license to act as pilot raises 
the presumption that the person exhibiting it has the 
right to act as such. 

Whether a pilot’s license is in proper form will 
depend on the particular statutory requirements 
and facts involved.33 The exhibition by a person of 
a warrant or license to act as pilot raises the pre¬ 
sumption that he has the right to act as such,^^ 
so as to authorize a ship to receive him as its pilot,3 5 
and a license is competent court evidence of due 
qualification if it is in proper form.36 

d. Eevocation, Suspension, and Beduction of, 

and Befusal to Benew, License 

Subject to the provisions of the enabling statute, the 
board or officer authorized to issue a pilot's license may 
revoke, suspend, or reduce such license Vor adequate 
cause. 

Within the authorization of the enabling stat- 


19. Wash.—State ex rel. Sater v. 
Board of Pilotage Com'rs of Wash¬ 
ington, supra. ' 

20. Wa.sh.—State ex rel. Sater v. 
Board of Pilotage Qom^rs of Wash¬ 
ington, supra. 

21. U.S.—Williams v. Molther, N. 
T., 198 F. 460, 117 C.C.A. 220. 

48 C.X p 1190 note 67 [a], 

22. XJ.S.—Williams v. Pope, D.C.N. 
T., 215 F. 1000. 

23. XJ.S.—^Williams v. Pope, supra. 

24. XJ.S.—Williams v. Potter, D.C.N. 
T., 210 F. 318, affirmed 223 F. 423, 
139 C.C.A. 17, appeal dismissed 38 
S.Ct. 10, 245 U.S. 675, 62 Li.Ed. 542. 

48 C.J. P 1190 note 72. 

25. Wash.—State ex rel. Sater v. 
Board of Pilotage Com’rs of Wash¬ 
ington, 90 P.2d 238, 198 Wash. 695. 

48 C.J. p 1190 note 60. 

26. Xreed for additional pilots and 
apprenticeship 

<1) Persons failing to show need 


for additional New Orleans river 
port pilots and their service of six 
months' pilotage apprenticeship, as 
required by statute to entitle them 
to appointments as such pilots, were 
not entitled to have board of port 
‘ commissioners examine them as to 
! their qualifications and certify their 
names to governor for appointments 
as such pilots.—^Kotch v. Board of 
River Port Pilot Com'rs for Port of 
New Orleans, 25 So.2d 527, 209 La. 
737, affirmed 67 S.Ct. 910, 330 XJ.S. 

I 552, 91 L.Bd. 1093, rehearing denied 
I 67 S.Ct. 1196, 331 U.S. 864, 91 L.Ed. 
1869. 

<2) This was true notwithstand¬ 
ing a river port pilots’ association 
selected its own apprentices.—^Kotch 
V. Board of River Port Pilot ComTs 
for Port of New Orleans, supra. 

27. Wash.—State ex rel. Sater v. 
Board of Pilotage Com’rs of Wash¬ 
ington, 90 P.2d 238, 198 Wash. 695. 

28. Wash.—State ex rel. Sater v. 
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Board of Pilotage Com'rs of Wash¬ 
ington, supra. 

29. Or.—Caples v. McNaught, 31 P. 
2d 780, 147 Or. 72. 

30. Or.—^Caples v. McNaught, supra. 

31. Fla.—State ex rel. Davis v. Old- 
mixon, 122 So. 788, 98 Fla. 11. 

32. Fla.—State ex rel. Davis v, Old- 
mixon, supra. 

33. U.S.—The California, D.C.Or., 4 
F.Cas.No.2,313, 1 Sawy. 696. 

48 C.J. p 1190 note 76. 

34. U.S.—The Panama, 18 F.Cas.No. 
10,702, Deady 27, 1 Or. 418—The 
California, D.C.Or., 4 F.Cas.No.2,- 
313, 1 Sawy. 596. 

35. U.S,—The Panama, 18 P.Cas.No. 
10,702, Deady 27, I ’Or. 418. 

48 C.J. p 1190 note 74. 

36. U.S.—The California, D.C.Or., 4 
F.Cas.No.2,3l3, 1 Sawy. 696. 
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ute, the board or officer having authority to issue 
a pilot's license may revoke,37 suspend,38 or re- 
duce33 such license for adequate cause;40 but in 
the absence of statutory authorization commission¬ 
ers cannot arbitrarily revoke or suspend a license 
for an alleged violation of rules occurring prior to 
the date of the license^l Where they act in ex¬ 
cess of statutory authority, their revocation or sus¬ 
pension is void for lack of jurisdiction.^^ it has 
been held that commissioners cannot first suspend 
and later revoke a pilot’s license for the same of- 
fense.43 Xhe precise cause need not be specifically 
set forth in the statute but, since a statute pro¬ 
viding for suspension or forfeiture of a pilot’s li¬ 
cense is penal, it must be strictly construed,and 
has been held not to apply to a case where a lesser 
penalty was expressly provided by statute for a 
given offense.^3 

Nonrenewal. A governing body which is vested 
with exclusive jurisdiction and supervision of pilots 
has been held not required to renew a license 
whether the prior license has been allowed to run 
for the full term for which it may have been is¬ 
sued or has been suspended or revoked in advance 
of such term.^"^ The licensing authority may not, 
however refuse a renewal without first complying 
with statutory requirements as to notice.'^ 3 

e. Review by Courts 

Under some circumstances a decision of an adminis¬ 


trative body involving the licensing or disciplining of a 
pilot is subject to review by a court; but under other 
circumstances a review by a court is not permissible un¬ 
less the administrative remedy has been exhausted. 

In some jurisdictions it has been held or recog¬ 
nized that certiorari is a proper method to review 
proceedings of an administrative body involving 
the licensing or disciplining of a pilot,^3 and that 
an appeal, in effect a certiorari, will lie to review 
a decision of a lower court on a review of the 
decision of the administrative body.^^ However, 
where statutes intrust matters of revocation or sus¬ 
pension of a pilot’s license to a specified administra¬ 
tive board, the courts ordinarily will not consider 
the matter prior to final action by such board, 
and, in the absence of conspiracy, failure to appeal 
to an administrative officer, as aillowed by regula¬ 
tions following denial of a license by examining of¬ 
ficials, may be fatal to applicant’s right to a bill to 
restrain the refusal of a pilot’s license.^^ 

Where the grant or refusal of a pilot’s license is 
a matter within the sound discretion of the licensing 
authority, a court will not interfere with the action 
of such authority in this regard in the absence of 
an abuse of discretion.S3 

Limitations on authority of court. According to 
some decisions, the findings of a board of inspectors 
will not be reviewed in the absence of a question in¬ 
volving its jurisdiction^^ or the constitutional or 
statutory rights of citizens.^s Where a pilot seeks 


37- Cal.—Parney v. Stockton Port 
Bist., 86 P.2(i 832, 12 Cal.2d 653. 

48 C.X P 1190 note 78. 

38. Cal.—Parney v. Stockton Port 
Bist., supra. 

48 C.J. p 1190 note 79. 

Sffect 

Suspension or revocation of pilot's 
license by board of port commission¬ 
ers of Stockton Port Bistrict did not 
deprive him of means of livelihood 
as pilot, as he might pursue such 
calling under license procured from 
appropriate federal authorities or 
any local board or commission au¬ 
thorized to issue such licenses.—Par¬ 
ney v. Stockton Port Bist., supra. 

39. S.C.—State v. Courtenay, 23 S. 
C. 180. 

48 C.J. p 1191 note 80. 

40- S.C.—State v. Courtenay, supra. 
48 C.J. p 1188 note 92 [a], p 1190 

notes 78, 79, p 1191 notes 80, 81. 

41- N.Y.—^People v. Pilot Commis¬ 
sioners, 64 Barb. 145. 

42- Bel.—Virden v. Pilot Commis¬ 
sioners, 67 A. 976, 8 Bel.Ch. 1. 

48 C.J. p 1191 note 86. 

43. N.J.—State V. Nerny, 29 N.J. 
Law 189. 


44. S.C.—State v. Beaufort Pilotage 
Commissioners, 23 S.C. 175. 

45. U.S.—Benson v. Bulger. B.C. 
Wash., 251 P. 767, affirmed, C.C. 
A., 262 P. 929. 

48 C.J. p 1191 note 89. 

46. U.S.—Bulger v. Benson, C.O.A, 
Wash., 262 P. 929. 

47. Cal.—Parney v. Stockton Port 
Bist., 86 P.2d 832, 12 Cal.2d 653. 

Port district 

(1) The view has been taken that 
under the Harbors and Navigation 
Code, particularly §§ 6249, 6299,‘the 
board of port commissioners of the 
Stockton Port Bistrict had exclu¬ 
sive power to refuse to reappoint 
pilots for such port district.—Par¬ 
ney v. Stockton Port Bist., supra. 

(2) The provision of the Harbors 
and Navigation Code § 1101 for is¬ 
suance of annual pilot licenses, re¬ 
newal thereof, and notice and hear¬ 
ing in event of nonrenewal was not 
applicable to licenses issued by the 
Stockton Port Bistrict.—^Parney v. 
Stockton Port Bist., supra. 

48. Or.—^Patterson v. Pilot Commis¬ 
sioners, 47 P. 786, 30 Or. 301. 

48 C.J. P 1191 note 85. 
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49. Ga.—^Pilotage Commissioners v. 
Low, R.M.Charlt. 298. 

N.T.—^People v. Pilot Commissioners, 
37 Barb. 126. 

Mandamus to restore pilot to office 
see Mandamus § 203 a (1). 

50. Pa.—-Hand's Case, 109 A. 692, 
266 Pa. 277. 

48 C.J. p 1191 note 94. 

51. N.T.—^People v. Pilot Commis¬ 
sioners, 37 Barb. 126. 

48 C.J. P 1191 note 97. 

52. TJ.S.—^Williams v. Pope, B.C.N. 
T., 215 F. 1000. 

53. Or.—Caples v. McNaught, 31 P. 
2d 780, 147 Or. 72. 

Wash.—State ex rel. Sater r. Board 
of Pilotage Commissioners of 
Washington, ’ 90 P.2d 238, 198 

Wash. 695. 

Evidence held insufflcient to show 
abuse of discretion. 

Or.—^Ring v. Patterson, 1 P.2d 1105, 
137 Or. 234. 

54. U.S.—^Williams v. Potter, B.C.N. 
T., 210 P. 318, affirmed 223 F. 423, 
139 C.C.A. 17, appeal dismissed 38 
S.Ct. 10, 246 U.S. 675, 62 L.Ed. 542. 

48 C.J. p 1191 note 99. 

55. U.S.—Williams v. Potter, N.T., 
223 P. 423, 139 C.C.A. 17, appeal 
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to set aside a suspension based on the collection of 
allegedly illegal fees, it is incumbent on him to show 
a rule or statute justifying the fees collected.^® 

Under some statutes it has been held that pro¬ 
ceedings against pilots for dereliction of duty are so 
far criminal or quasi-criminal as to prevent a re¬ 
view of a court judgment in favor of defendant,®*^ 
but the right of an administrative body to review 

has been recognized.^ 8 

The view has been taken that individual pilots 
already licensed have no standing in court to oppose 
issuance of a license to an applicant.^^ 

§ 5. Bond 

Some statutes op regulations require a pilot to give a 
bond in connection with his activities, and rules ap¬ 
plicable to bonds generally and the terms of the par¬ 
ticular requirement, duly construed, determine whether 
or npt liability on the bond arises in a particular case. 

Under statute or regulations, a pilot may be re¬ 
quired to give a bond in a stipulated amount, and 
on failure to do so may forfeit the right to recover 
compulsory pilotage fees.^i The obligation of a 
pilot as principal under a bond conditioned faith¬ 
fully to perform his duties as pilot is to perform 
maritime duties in accordance with his profession.®^ 

A cause of action on the statutory bond of a pilot 
conditioned on faithful performance of his duties 
is within the jurisdiction of a court of admiralty.®^ 
The general rule that, in the absence of statute, 
only the obligee of a bond, or those in privity with 
him, may recover thereon, stated in Bonds § 106, has 
been applied to an action on a pilof s bond.®^ Some 
statutes have been construed to limit the benefits of 


a pilot’s bond to persons who are injured by reason 
of damage to, or loss of, a vessel or cargo,®® so 
that the surety is not liable for a personal injury 
to a seaman resulting from the negligence of the 
pilot.®® Under the express terms of some statutes, 
however, anyone who has been damaged by a pilot 
in the performance of his duties as a pilot may sue 
on the pilot’s statutory bond, even though the bond 
runs to an official person or body.®*^ 

§ 6. Enjoining Unauthorized Person from 
Acting as Pilot 

In some lurisdictions commissioned branch pilots may 
sue to restrain a person who is not duly authorized from 
acting as a branch pilot. 

In some jurisdictions commissioned branch pilots 
may sue to restrain a person, who is not duly au¬ 
thorized, from acting as a branch pilot.®® The fact 
that the commissioned pilots have combined to pre¬ 
vent defendant from obtaining a designation as 
branch pilot does not constitute a defense to such 
suit.®9 A decree in such suit is improper which 
restrains persons not made parties to the suit"^® or 
which has the effect of restraining defendant from 
acting as pilot even in the event that the services 
of a duly authorized branch pilot are not availa- 
ble.7i 

§ 7. Obligation to Take Pilot 

a. In general 

b. Vessels exempt 

a. In General 

Some statutes require a vessel not expressly or im¬ 
pliedly exempted to take a pilot. 


dismissed 38 S.Ct. 10, 245 U.S. 675, 
62 L,.Ed. 542. 

56. Pa.—^Hand’s Case, 109 A. 692, 
266 Pa. 277. 

57. Ga.—St. Simons, etc., Pilotage 
Commissioners v. Tabbott, 72 Ga. 
89. 

48 C.J. p 1191 note 4. 

58. Pa.—Hand’s Case, 109 A. 692, 
266 Pa. 277. 

48 C.J. p 1191 notes 94 [a], 4 [a]. 

59. Ga.—^Healey v. Dean, 68 Ga. 514. 
Enjoining unauthorized person from 

acting as pilot see infra § 6. 

60. U-S.—^The Port Armstrong, D.C. 
Ga., 51 P.2d 1063. 

48 C.J. p 1191 note 9. 

61. Mass.—^Dolliver v. Parks, 136 
Mass. 499. 

S.C.—State V. Pilotage Commission¬ 
ers, 40 S.E. 959, 62 S.C. 511. 

62. U.S.—The Port Armstrong, D.C. 
Ga., 51 P.2d 1063. 

63. U.S.—The Port Armstrong, su¬ 
pra. 


64. U.S.—Moody v. Megee, D.C.Tex., 
31 P.2d 117, affirmed, C.C.A., 41 F. 
2d 515. 

48 C.J. P 1192 note 12. 

Bond rtuming' to governor 

The surety on a statutory bond 
of a pilot running to the governor 
of the state as obligee was not lia¬ 
ble to the owner of a vessel for an 
injury to such vessel caused by the 
negligence of such pilot while he 
was in charge of such vessel.— 
Moody ex rel. U. S. v. Megee, C.C.A. 
Tex., 41 p.2d 515. 

65. U.S.—McGrath v. Nolan, C.C.A. 
Or., 83 P.2d 746. 

66- U.S.—^McGrath v. Nolan, supra. 

67- U.S.—The Port Armstrong, D.C. 
Ga., 51 P.2d 1063. 

What is statutory bond 

The bond of a pilot was regarded 
as a statutory bond and within the 
rule stated in the text, notwithstand¬ 
ing it was in a penal amount in ex¬ 
cess of that prescribed by the stat¬ 
ute and ran to the commissioners of 
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pilotage instead of to the chairman 
of the board as prescribed in such 
statute.—The Fort Armstrong, su¬ 
pra. 

Voluntary bond 

The view has been expressed that, 
even though a pilot’s bond was to be 
regarded as a voluntary bond, in¬ 
jured persons could sue on it.—The 
Port Armstrong, supra. 

68. Tex.—Petersen v. Smith, 69 S. 
W. 542, 30 Tex.Civ.App. 139. 

48 C.J. p 1191 note 6. 

69. Tex.—Olsen v. Smith, Civ.App., 
68 S.W. 320, affirmed 25 S-Ct. 62, 
195 U.S. 332, 49 L.Ed. 224. 

70. Tex.—^Petersen v. Smith, 69 S. 
W. 542, 30 Tex.Civ.App. 139—Olsen 

V. Smith, Civ.App., 68 S.W. 320, 
affirmed 25 S.'Ct. 62, 195 U.S. 332, 
49 L.Ed. 224. 

71. Tex.—^Petersen v. Smith, 69 S. 

W. 642, 30 Tex.Civ.App. 139—Olsen 
V. Smith, Civ.App., 68 S.W. 320, af¬ 
firmed 25 S.Ct, 62, 196 U.S. 332, 
49 D.Ed. 224. 
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Statutory provisions, federal and state, requiring 
vessels not expressly or impliedly exempted to take 
a pilot are mandatory and must be complied with.72 
Such statutes are enacted in the interest of safety 
in navigation.'^3' The provisions of a compulsory 
pilotage law have been held applicable to vessels of 
a foreign coimtry.74 In general, prior to the com¬ 
mencement of navigation of an outward bound ves¬ 
sel, there is no obligation to take a pilot,75 and 
absence of a pilot at high water may excuse an out¬ 
ward bound vessel from obligation to take a pilot. 

A deficiency of licensed pilots arising during a 
voyage may be temporarily supplied by unlicensed 
pjlots.'^'^ It seems that a vessel may properly refuse 
a pilot tendering his services beyond cruising 
grounds established by regulation,and under some 
statutes a vessel may proceed under her master's 
pilotage if no licensed pilot tenders services before 
she has crossed the pilotage line established for the 
port*^^ 

b. Vessels Exempt 

Vessels which are expressly or impliedly exempted 
by statute or regulation are not obliged to take a pilot. 

Vessels expressly or impliedly exempted by stat¬ 
ute or regulation are under no obligation to take a 
pilot.so Under federal and state statutes so pro¬ 
viding, a coastwise seagoing steam vessel, not sail¬ 
ing under register, is not obliged to take a state 
pilot.81 The casual circumstance of such a vessel’s 
stopping at. intermediate foreign ports from stress 
of weather or other nonbusiness cause will not 


change her character as a coastwise vessel.^^ |t has 
been held that the term “coastwise vessel” includes 
a domestic vessel sailing between Puerto Rico and 
New York.SS While a vessel proceeding from one 
United States port to another has been regarded as 
entitled to exemption from state pilotage laws un¬ 
der a state statute, even though registered, and 
later sailing, as authorized, from the second United 
States port to a foreign port,®^ the exemption under 
the federal statutes does not apply to a coastwise 
vessel sailing under register which is privileged tOj, 
and does, stop at a foreign port.85 

Towed vessels. The fact that a vessel is without 
motive power of her own, and is in tow of a tug 
having on board a licensed pilot, does not relieve 
her from the duty of taking a pilot, where all ves¬ 
sels of her tonnage and draft are required by a 
state statute to have a licensed pilot.86 The exemp¬ 
tion granted coastwise vessels does not extend be¬ 
yond a tug with a coastwise license so as to include 
her unlicensed tow.S7 Vessels so damaged as to be 
incapable of independent navigation may be towed 
without a pilot on board the towed vessel.ss 

War vessels. United States warships are exempt 
from state pilotage laws. ^ 9 

§ 8. Compensation 

The right of a pilot to compensation or pilotage fees 
depends on the particular circumstances Involved and 
on the terms of the statutes or regulations, duly con¬ 
strued. 


73. N.C.—Craig" v. Gulf Barge & 
Towing Co., 169 S.E. 424, 201 N.C. 
250. 

48 C.J. p 1192 note 17. 

Penalty for failure or refusal to 
take pilot see infra § 15. 

73. N.C.—Craig v. Gulf Barge & 
Towing Co., supra. 

48 C.J. P 1192 note 18. 

74. U.S.—^Horner Ramsdell Trans¬ 
portation Company v. La Compag- 
nie Generale Transatlantique, N. 
T., 21 S.Ct. 831, 182 U.S. 406, 45 
L.Ed. 1155. 

48 C.J. P 1192 note 19. 

76. Pa,—Commonwealth v. Fitzpat¬ 
rick, 15 Pa.Co. 154. 

48 C.J. p 1192 note 21. 

76. U.S.—The Ocean Express, D.C. 
N.T., 22 F. 176. 

48 C.J. P 1192 note 22. 

77. U.S.—U. S. V. The Science, D.C. 
Pa., 27 P.Cas.No.16,239. 

48 C.J. P 1192 note 23. 

78. N.C.—^Morse ,v. Heide, 68 S.E. 
173, 162 N.C. 626. 

48 CJ, P 1192 note.24.- 
79- Mass.—^CommonWtealth v- Rick- 
etson, 6 Mete. 412* 


80. U.S.—The Priscilla, C.C.A.Mass., 
55 P.2d 32, certiorari dismissed 67 
S.Ct. 756, 296 U.S. 669. 

La.—Hennen v. Munroe, 11 Mart. 
579. 

48 C.J. p 1193 notes 28, 29, 

Electrically driven vessel 

Electrically driven vessel which, 
although exceeding one hundred 
gross tons, did not carry freight or 
passengers for hire, was not re¬ 
quired to have licensed pilot.—The 
Priscilla, C.C.A.Mass., 65 P.2d 32, 
certiorari dismissed 67 S.Ct. 766, 296 
U.S. 669. 

Motor boat 

The view was taken that the for¬ 
mer federal statute regulating mo¬ 
tor boats required, at most, licensed 
pilot for motorboats only when car¬ 
rying passengers for hire.—^National 
Grocery dlo. v. Olsen, 108 P.2d 320, 6 
Wash,2d 491. 

Vessels not within particular exemp¬ 
tion 

U.S.—The Edmund Phinney, Md., 80 
F. 558, 25 C.C.A. 641. 

48 C.J. p 1193 note 29. 

81 . U.S.—^Huus v. New York, etc., 
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SS. Co., N.T., 21 S.Ct. 827, 182 U.S. 
392, 45 L.Ed. 1146. 

48 C.J. p 1193 note 37. 

82. N.T.—Murray v. Clark, 4 Daly 
468, affirmed 58 N.T. 684. 

83. U.S,—Huus V. New York, etc., 
SS. Co., N.Y., 21 S.Ct. 827, 182 U.S. 
392, 45 L.Ed. 1146. 

48 C.J. P 1193 note 38. 

84. Mass.—Tilley v. Farrow, 14 
Mass. 17. 

48 C.J. p 1193 note 39. 

85. U.S.—Anderson v. Pacific Coast 
SS. Co., 32 S.Ct. 626, 225 U.S. 187, 
56 L.Ed. 1047. 

48 C.J. p 1193 notes 37 Ca], 41. 

86. U.S.—The Carrie L. Tyler, N.C., 
106 F. 422, 45 C.C.A. 374, 54 L.R.A. 
23*6. 

48 C.J. p 1194 note 43. 

87. N.T.—^People v. Sperry, 50 Barb-, 
170, 1 Cow.Cr. 320. 

88. U.S.—The Saehelm. Ga., 99 F. 
456, 39 C.C.A. 600. 

89. Mass.—Ayers v. Knox, 7 Mass. 
306. 

48 C.J. p 1194 note 48, . . > j 
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The right of a pilot to collect fees fixed by law 
has been regarded as a franchise,and a pilot 
under contract may recover for services not com¬ 
pleted because of fault of the master.^i The master 
of a vessel may bind it for extra pilotage service 
rendered at the master’s request.92 One hired in 
the dual capacity of ship’s officer and port pilot and 
paid as officer is entitled to separate and additional 
compensation for services as pilot.^^ The view has 
been taken that a pilot’s substitute is not entitled 
to statutory pilotage fees under some statutes un¬ 
less such substitute is a regular branch or deputy 
pilot^^ The pilot laws of a state may have suffi¬ 
cient effect beyond its boundaries to fix the compen¬ 
sation of its pilots.^® 

A pilot does not necessarily forfeit his compensa¬ 
tion, in the absence of a statute or regulation so 
providing, because of failure to obey regulations 
relative to the specifications,®® registration,®"^ or 
numbering®^ of his boat, or because he does not 
keep a sufficient boat on the bar to cruise for ves¬ 
sels, or to supply vessels in distress with provisions 
and water.®® Physical disability not interfering 
with a pilot’s performance of his duties does not 
deprive him of his right to compensation.! A pilot 
cannot recover for services performed after revoca¬ 
tion of his license,^ voluntary termination of a con¬ 
tract for pilotage,® o-r seizure of the vessel under 
protest.^ Where local regulations prescribe certain 
limits for cruising grounds, a pilot bespeaking a 
vessel beyond such limits is not entitled to compen¬ 
sation, even where he is accepted and acts if another 
pilot bespeaks the same vessel within the established 
cruising grounds.® 


§ 9. - For Services Tendered and Re¬ 

fused 

a. In general 

b. To what vessels applicable 

c. Effect of acceptance of another pilot 

d. Necessity and sufficiency of tender 

and refusal 

a. In Greneral 

A pilot under contract may recover for services ten¬ 
dered and refused, and various state and territorial 
laws have authorized the recovery of half or full pilot¬ 
age fees on due tender and refusal of the services of a 
pilot. 

A pilot under contract may recover for services 
tendered and refused,® and under various state or 
territorial compulsory pilotage laws, a pilot whose 
services are duly tendered and refused becomes en¬ 
titled to compensation,"^ which, according to the 
provisions of the particular statutes, may be half 
pilotage® or full pilotage.® The fact that circum¬ 
stances later change so that a pilot’s services are 
not needed will not deprive the pilot of his right to 
compensation.!® Such a statute applies with re¬ 
spect to pilotage on boundary waters, notwithstand¬ 
ing the federal statute giving the vessel a choice of 
pilots with respect to such waters, where the vessel 
does not take a pilot from either of the boundary 
states or territories.!! A pilot licensed under the 
laws of another state cannot claim the benefit of a 
local compulsory pilotage act.!® 

Under some statutes state licensed pilots may be 
entitled to offshore pilotage on tender and refusal of 
services,!® but such a pilot may be entitled only to 
payment for inshore pilotage, notwithstanding he 


90. ETta.—estate v. Jones, 16 Fla. 306. 

91. XJ.S.—Beataugh v. Nicholson, D. 
C.N.T., 2 F.Cas.No.1,194. 

4$ C.J. p 1194 note 57. 

92- U.S.—The Oervantes, I>.C.N.T., 
, jl35 F. 573. 

93. XJ.S,—^Bissell v. Mepham, C.C. 
Mo., 3 F.Cas.No.1,450, Woolw. 225, 
affirmed Mepham v. Biessel, 9 
Wall. 370, 19 L.Ed. 677. 

Hawaii.—Mansfield v. The Despatch, 
3 Hawaii Fed. 287. 

Lien of master for services aS pilot 
see infra § 13 a. 

94. N.T.—Shepherd v. Mitchill, 10 
Johns. 112. 

48 C.J. p 1194 note 63. 

95- XJ.S.—The Nevada, D.C.N.Y., 18 
F,Cas.No.l0,130, 7 Ben. 386. 

96. XJ.S.—The Alcalde, D.C.Or., 30 
F. 133. 

97. N.C.—^Davis v. Heide, 77 S.E. 
691. 161 N.C. 476. 


98. N.C.—Davis v. Heide, supra. 

99. U.S.—The Alcalde, D.C.Or., 30 
F. 133. 

48 'C.J. p 1194 note 69. 

1. XJ.S.—Lent Traffic Co. V. Gould, 
C.C.A.Pa., 2 F.2d 554. 

48 C.J. p 1194 note 60. 

2. S.C,—State V. Pilotage Commis¬ 
sioners, 40 S.E. 959, 62 S.C. 511. 

3. La.—^Patterson v. Haslep, 19 La. 
Ann. 178. 

4. U.S.—The Joseph Hall, D.C.N.T., 
13 P.Cas.No.7,539, 10 Ben. 246. 

5. N.C.—^Morse v, Heide, 68 S.E. 173, 
152 N.C. 625. 

6. Ala.—^Beckwith v. Baldwin, 12 
Ala. 720. 

7. XJ.S.—Fordham v. Munson SS. 

Line, D.C.N.Y., 6 F.Supp. 436— 

Weldt v. The Howden, D.C.Cal., 39 
P. 877. , 


N.C.—Craig v. Gulf Barge & Towing 
Co., 159 S.E. 424, 201 N.C. 250. 

48 C.J. p 1192 note 17, p 1196 note 78- 

8. U.S.—The Glenearne, D.C.Or., 7 
P. 604, 7 Sawy. 200. 

48 C.J. p 1195 note 79. 

9. XJ.S.—^Anderson v. Pacific Coast 
SS. Co., 32 S.Ct. 626, 225 U.S. 187, 
56 L.Ed. 1047. 

48 C.J. p 1195 note 80. 

10. U.S.—The Traveller, D.C.N.T., 
24 F.Cas.No.14,147. 6 Ben. 280, 283. 

48 C.J. p 1195 note 82. 

11. U.S.—The Alcalde, D.C.Or., 30 
P. 133. 

48 C.J. p 1186 note 65. 

^12. N.T.—Brown v. El well, 60 N.Y. 
249—^Hopkins v. Wyckoff, 1 Daly 
176. 

48 C.J. p 1195 note 83. 

13, U.S.—Weldt V. The Howden, D. 

C.Cal.,. 39 F. 877. 

N.Y.—Cisco V. Roberts, 36 N.Y. 29i 
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hailed and boarded the vessel offshore, where, under 
agreement with the master, he did not take charge 
until the vessel reached pilot grounds.^^ 

A pilot’s right to recover for services tendered 
but unperformed is quasi-contractual in nature, or 
arises out of a contract implied in law,i5 and the 
obligation to pay is not a penalty,and survives 
repeal of the statute granting it.i^ 

b. To What Vessels Applicable 

To what vessels a statutory provision for the pay¬ 
ment of piiotage fees on tender and refusal of pilotage 
services applies depends on the terms of the particular 
statute, duly construed, and on whether the particu¬ 
lar vessel has been exempted from the operation of such 
statutory provision. 

Among other vessels to which statutory provi¬ 
sions for payment of compulsory pilotage fees on 
tender and refusal of services have been regarded 
as applicable^^ are foreign vessels,and coastwise 
vessels sailing under register which are privileged 
to, and do, stop at a foreign port.^O However, the 
statute does not apply where the vessel is not re¬ 
quired to take a state pilot,as in the case of a 
coastwise vessel, not sailing under register;22 nor 
is the obligation to pay compulsory pilotage fees 
imposed with respect to vessels which, by state 
statutes, are expressly exempted from making such 
payment.22 It has been held that a statute pro¬ 
viding for the compulsory payment of pilotage fees 


on tender and refusal of pilotage services does not 
apply in the case of a disabled vessel which is in 
need of assistance in excess of pilotage services,^^ 
or in case of a disabled vessel which is in tow and 
is receiving necessary assistance in the nature of 
salvage when the tender of pilotage service is 
made.25 

Outzmrd bound vessel. Under some statutes or 
regulations a pilot tendering his services to an out¬ 
ward bound vessel is entitled to no compensation if 
his services are refuse'd,^® while under others com¬ 
pulsory pilotage applies equally to outward bound 
vessels.27 Under some statutes compulsory pilotage 
fees may be granted to an inward pilot offering 
outward services.28 

Inward hound vessel. Under some statutes the 
obligation to pay pilotage fees, with respect to an 
inward bound vessel, on tender and refusal of serv¬ 
ices arises only when the vessel is actually bound 
for a port within the purview of the statute,29 and 
does not arise merely because a vessel is cleared for 
such port when it is actually bound for another 
port.20 A state statute providing that a vessel com¬ 
ing into a given port without the assistance of a 
pilot, the wind and weather being such that such 
assistance could have been reasonably given, shall 
not be liable for inward or outward pilotage unless 
the service of a pilot is secured has been so con- 


14- U.S.— The Alaska, D.C.lSr.Y., 1 

F.Cas.No.l29, 3 Ben. 391. 

48 C.J. p 1194 note 52. 

15. U.S.—Ex parte McNiel, N.T., 13 
Wall. 236, 20 L.Ed. 624. 

1 C.J. p 1274 note 92—48 C.J. p 1195 
note 85. 

16. U.S.—Banta v. MclSTeil, D.C.N.T., 
2 F.Cas.No.966, 5 Ben. 74, applica¬ 
tion for writ of prohibition denied 
Ex parte McNeil, 13 Wall. 236, 20 
L.Ed. 624. 

17. U.S.—Pacific Mail SS. Co. v. 
Joliffe, Cal., 2 Wall. 450, 17 L.Bd. 
805. 

18. U.S.—The Carrie L,. Tyler, N.C., 
106 F. 422, 46 C.C.A. 374, 54 L.H.A. 
236—The Edmund Phinney, C.C.A. 
Md., 80 F. 558. 

N.C.—Craig v. Gulf Barge & Towing 
Co., 159 S.E. 424, 201 N.C. 250. 

19. U.S.—^Horner Kamsdell Trans¬ 
portation Company v. La Compag- 
nie Generale Transatlantique, N. 
T., 21 S.Ct. 831, 182 U.S. 406, 45 L. 
Ed. 1165. 

Xi ability shown. 

With respect to a foreign vessel 
liability existed under state law for 
pilotage fees to first Hell Gate li¬ 
censed pilot offering his services, 
even though chartered vessel had on 
board pilot with federal license cov¬ 


ering New York Harbor, and other 
pilots were necessary to leave har¬ 
bor, where vessels passed through 
part of Hell Gate.—Fordham v. Mun¬ 
son S. S. Line, D.C.N.Y., 6 F.Supp. 
435. 

20. U.S.—^Anderson v. Pacific Coast 
S. S. Co., 32 S.Ct. 626, 225 U.S, 187, 
56 L.Ed. 1047. 

48 C.J. p 1193 note 37 [a]. 

Effect of prohibition, in federal stat¬ 
ute 

The federal statute prohibiting a 
state from levying pilot charges on 
any steamer carrying a pilot with a 
federal license applies only to coast¬ 
wise steam vessels not under regis¬ 
ter.—^Anderson v. Pacific Coast S. S. 
Co., 32 S.Ct. 626, 225 U.S. 187, 56 L. 
Ed. 1047—Fordham v. Munson S. S. 
Line, D.C.N.Y., 6 F.Supp. 435. 

21. U.S.—^Weaver v. McLellan, C.C. 
N.Y., 29 P.Cas.No.17,309, 5 Ben. 79. 

48 C.J. p 1193 notes 28, 30. 

22. U.S.—^Huus V. New York, etc., 
SS. Co., N.Y., 21 S.Ct. 827, 182 U. 
S. 392, 46 L.Ed. 1146. 

48 C.J. p 1193 notes 37, 38, 40. 

23. U.S.—^Joslyn v. Nickerson, C.C. 
Mass., 1 F. 133. 

Mass.—Chase v. Philadelphia, etc., 
R. Co., 135 Mass. 347—Wilson v. 
Gray, 127 Mass. 98. 
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Vessel regularly employed in. coast¬ 
ing trade 

Under a statute providing that a 
vessel regularly employed in the 
coasting trade, declining the serv¬ 
ices, shall not be obliged to pay com¬ 
pulsory pilotage, the view was tak¬ 
en that a vessel may be regularly 
employed in the coasting trade, even 
though not continuously so em¬ 
ployed.—^Wilson V. Gray, supra—48 
C.J. P 1193 note 42. 

24. U.S.—^Flanders v. Tripp, D.C. 
Mass., 9 F.Cas,No.4,854, 2 Lowell 
15. 

25. U.S.—The Saehelm, Ga., 99 F. 
456, 39 C.C.A. 600. 

48 C.J. p 1194 note 47 [a]. 

26. U.S.—Camp V. The Marceilus, C. 

C. Mass.. 4 F.Cas.No.2,347, 1 Cliff. 
481. 

Ga.—^Meissner v. Stein, 72 Ga. 234. 

27. U.S.—^Martin v, Witherspoon, 
135 Mass. 175. 

48 C.J. P 1195 note 94. 

28. U.S.—The Francisco Garguilo. 

D. C.NY., 14 F. 495. 

48 C.J. P 1195 note 96. 

29. U.S.—^Nash v. The Thebes, D.C. 
Mass., 17 F.Cas.No.10,022. 

30- U.S.—^Nash V. The Thebes, su¬ 
pra. 
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§ 9 

strued as not to defeat the right to pilotage fees of 
a pilot whose services were tendered and refused.*^ 

c. Effect of Acceptance of Another Pilot 

The view has been taken that the obligation to pay 
compulsory pilotage fees on tender and refusal of serv¬ 
ices may exist, even though another pilot is taken after 
such refusal, but it has also been held that such ob¬ 
ligation does not arise where another pilot is subse¬ 
quently taken. 

Under some statutes subsequent acceptance of 
another pilot does not destroy the obligation to pay 
the fees of the pilot first tendering his services.^^ 
Under others it has been held that liability for pi¬ 
lotage fees on refusal of the first pilot offering his 
services arises only if the vessel subsequently takes 
no pilot at all.33 

Under some statutes and regulations, where a 
pilot has spoken a vessel far beyond the cruising 
grounds for pilots established by valid regulation 
and has been accepted, a pilot who subsequently 
tenders his services within the limits of such cruis¬ 
ing grounds, which are refused because of the 
presence of the first pilot on the vessel, may be 
entitled to pilotage fees.^^ 

d. Necessity and Sufficiency of Tender and Re¬ 

fusal 

(1) In general 

(2) Sufficiency of tender 

(1) In General 

Due tender of services by the pilot and a refusal of 
such services are essential in order to establish the 
statutory right of the pilot to pilotage fees for services 
not actually performed. 

In order to establish the right to compensation for 
services not performed, there must be due tender by 
the pilot and a refusal of the vessel to employ him.35 
Failure of a spoken vessel to slow down or turn 
toward the pilot boat^® or the keeping up of her 
pilot signal^*^ may constitute a sufficient refusal; 
but a master’s noncommital reply to a pilot’s in¬ 
quiry ashore as to whether he requires an outward 


pilot is not a refusal sufficient to form the basis of 
an action.SS 

(2) Sufficiency of Tender 

(a) In general 

(b) Place and time 

(c) Display of pilot signals 

(a) In General 

Whether or not a pilot's tender of services is suffi¬ 
cient to entitle him to the statutory right to pilotage fees 
on the refusal of such services depends on local statu- 
tory provisions and regulations and the surrounding cir¬ 
cumstances. 

Whether or not a pilot’s tender of services is suffi¬ 
cient to raise an obligation to pay him on refusal 
will depend on local statutory provisions and regula¬ 
tions and the facts of the particular case.^Q ^ 
statute providing for certain methods of tender 
does not necessarily exclude other methods.40 Mere 
inquiry of a master as to whether or not he will 
need the pilot’s services is not necessarily a suffi¬ 
cient tender.'^l 

Showing documents of office. Under some stat¬ 
utes, in order to make a sufficient tender, the pilot 
must show his license or warrant to the master ir¬ 
respective of the latter’s demand, while under 
others it is necessary only if demanded.'*^ In gen¬ 
eral it is not necessary for a pilot to show his official 
bond.44 

Notice of obligation. Where a regulation pro¬ 
vides that, if there is a refusal to take a pilot, it 
is the duty of the pilot to inform the vessel that she 
will be held to pay the regular fees whether his 
services are accepted or refused, this information 
is a condition precedent to the pilot’s right to hold 
the vessel for pilotage fees for services tendered 

but not accepted.^5 

(b) Place and Time 

The sufficiency of the tender of a pilot's services, with 
respect to place and time of tender, in order to estab¬ 
lish the pilot's statutory right to pilotage fees on re¬ 
fusal of services depends largely on local statutory pro- 


31. N.C.—St. George v. Hardie, 60 
S.E. 920. 147 N.G. 88, 101. 

32. XJ.S.—The Earn well v. Marshall, 
Pa., 70 F. 331, 17 C.C.A. 136. 

48 C.J. p 1195 note 90. 

33. N.Y.—Gillespie v, Zittlosen, 60 
N.Y. 449. 

48 C.J. p 1195 note 91. 

34- N.C,—Morse v. Heide, 68 S.E. 
173, 152 N.C. 625. 

35. U.S.—The Australia, D.C.Cal., 
36 F. 332. 333, 13 Sawy. 200. 

48 C.J, p 1195 note 98. 

36- U.S.—The Yumuri, D.C.N.Y., 68 
F. 930. 


37. U.S.—The Earn well. Pa., 70 F. 
331, 17 C.C.A. 136. 

38. U.S.—The Australia, D.C.Cal., 
36 F. 332, 13 Sawy. 200. 

39. U.S.—The Queen, Cal., 206 F. 
148, 124 C.C.A. 214, certiorari de¬ 
nied 34 S.Ct. 321, 231 U.S. 750, 58 
L.Ed. 466. 

48 C.J. p 1196 note 4-p 1197 note 39. 
Validity of tender of services on 
Sunday see C.J.S. title Sunday § 
26, also 48 C.J. p 1196 note 8. 

40. U.S.—The Queen, supra. 

48 C.J. p 1196 note 4. 
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41. U.S.—The Australia, D.C.Cal., 36 
F. 332, 13 Sawy. 200. 

48 C.J. p 1196 note 7. 

42. U.S.—The Eldridge, D.C.Or., 8 
F.Cas.N-o.4,332, Deady 176. 

48 C.J. p 1196 note 29. 

43. Mass.—^^Commonwealth v. Rick- 
etson, 5 Mete. 412. 

48 C.J. p 1196 note 30. 

44. U.S.—The Panama, D.C.Or., 18 
P.Cas.No.10,702, Deady 27. 

45. Mass.—Chandler v. Doody, 101 
Mass. 267. 

48 C.J. p 1197 note 36, 
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visions and regulations and the surrounding circum- 
stances. 

Where the matter is controlled by statute or 
regulation a pilot must tender his services within 
the territorial limits prescribed.46 in making a 
tender to an outward bound vessel it may be suffi¬ 
cient for the pilot to be present at the time and 
place appointed by the master without actually go¬ 
ing on board if the master fails to meet him.^^ 

Outivard limits. In the absence of statutory or 
other regulatory prohibition a pilot may tender his 
services at any reasonable distance from port,^^ 
the limits sometimes being fixed by custom.^^ A 
state may permit or require its pilots to tender their 
services to inward bound vessels at a greater dis¬ 
tance from the shore than three miles, or the out¬ 
ward limit of the pilot ground,50 on the theory that 
it is the policy of the law to encourage an early 
tender of a pilot’s services to inward bound ves- 
sels,5i and a tender may be sufficient to authorize 
recovery of compensation under the law of the na¬ 
tion or state involved, even though it is made be¬ 
yond the territorial jurisdiction of the nation^S or 
state.5^ However, generally speaking, a tender of 
services by a pilot at an unreasonably long distance 
from port, and long before his services would be 
needed, is not such a tender as will subject the ves¬ 
sel to pilotage fees in case of declining his serv¬ 
ices.®^ 

Inner lim>its. Under statutes or regulations es¬ 
tablishing harbor lines respecting pilotage, it has 
been held that in order to be entitled to compensa¬ 
tion for services offered and refused,®® including 
cases where a vessel no.t obligated to take a state 
pilot has signaled for and then declined a pilot,®®, 
the tender must be made before the vessel has 
passed such line, except where a sailing vessel mere¬ 


§ 9 

ly tacked across and then back before finally enter¬ 
ing.® 7 

Time of tender. A tender made to an inward®® 
or outward®® bound vessel within a reasonable time 
before a pilot’s services will be needed is sufficient, 
but, where a vessel is due to sail at high water, the 
pilot must present himself at that time in order to 
make a tender entitling him to compensation.®® 

(c) Display of Pilot Signals 

Generally speaking, the display on a pilot boat of 
the customary signal denoting the offer of pilotage serv¬ 
ices is sufficient to estabiish the right to compulsory 
pilotage fees. 

Generally it is the duty of a pilot in speaking a 
vessel for pilotage to use such signals as are or¬ 
dinarily in use to denote the presence of a pilot and 
the offer of services, in order to give the oppor¬ 
tunity to accept or reject such offer.®i It has been 
stated broadly that the usual signal by which an 
offer of pilotage services is made in the daytime 
is a flag at the masthead,®2 and that the burning 
of ‘^flare-ups”, or a flashing light, over the side of 
the boat, at short intervals, is the customary method 
of making an offer of pilotage services at night.®® 
Display of the customary pilot signals on the usual 
cruising ground within a reasonable distance by a 
visibly approaching pilot boat is ordinarily a suffi¬ 
cient tender of offshore pilotage to an incoming ves¬ 
sel.®^ Some statutes require pilot commissioners 
to declare by rule what shall constitute a valid offer 
of pilot service by a signal addressed to the eye, 
and in so doing they may prescribe the distance 
within which such signal must be made.®® The 
view has been expressed that there are no signals 
prescribed by federal statutes for the use of pilot 
boats in making an offer of pilotage sevices.®® 
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46. N.C.—Morse v. Heide, 68 S.E. 
173, 152 jgr.C. 625. 

48 O.J. p 1196 note 10. 

47. U.S.—The Francisco Garguilo, 
D.C.N.T., 14 F. 495. 

48. U.S.—The S. & B. Small, D.C.N. 
Y., 21 F.Cas.3Sro.l2,291b, 8 Ben. 623. 

49. U.S.—Hope v. Dido, C.C.N.Y., 12 
F.Cas.No.6,679, 2 Paine 243. 

Mass.—^Heridia v. Ayres, 12 Pick. 
334. 

50. U.S.—The Whistler, D.C.Or., 13 
F. 295^ 8 Sawy. 232. 

48 C.J. P 1196 note 16. 

51. N.Y.—Peterson v. Walsh, 1 Daly 
182. 

52. U.S.—Horton v. Smith, D.C.N.Y.. 
12 F.Cas.No.6,709. 6 Ben. 264. 

48 C.J. P 1196 note 17. 

53. U.S.—-Wilson v. McNamee, N.T., 
102 U.S. 572, 26 L.Ed. 234. 

48 C.J. P 1196 note 18. 


54. U.S.—The S. & B. Small, D.C.N. 

Y., 21 P.Cas.No.l2,291b, 8 Ben. 623. 
48 C.J. p 1196 note 20. 

55- Mass.—^Perkins v. Buckley, 120 
Mass. 3—^Heridia v. Ayres, 12 Pick. 
334. 

56. Mass.—Perkins v. Buckley, 120 
Mass. 3. 

57. Mass.—^Hunt v. Carlisle, 1 Gray 
267. 

48 C.J. P 1196 note 24. 

58. U.S.—The Swift Arrow, D.C. 
Mass., 292 F. 651. 

48 C.J. p 1196 note 25. 

59. U.S.—The Queen, Cal., 206 F. 
148, 124 C.C.A. 214, certiorari de¬ 
nied 34 S.Ct. 321, 231 U.S. 760, 68 
D.Ed. 466. 

48 C.J. P 1196 note 26. 

60. U.S.—The Ocean Express, D.C. 
N.Y.. 22 F. 176. 
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61. U.S.—The Mascotte, D.O.Fla., 39 
F. 871- 

Dights on pilot vessels for purpose 
of preventing collisions see Col¬ 
lision § 94 d. 

62. U.S.—-The Ullock, D.C.Or,, 19 F. 
207, 209, 210, 9 Sawy. 634. 

“TTnion Jack” 

In the United States, this flag is a 
blue flag charged with a star for 
every state in the Union, and called 
the '‘Union Jack.**—The Ullock, su¬ 
pra. 

63. U.S.—The Mascotte, D.C.Fla., 39 
F. 871—The Ullock, D.C.Or., 19 F. 
207, 9 Sawy. 634. 

64. U.S.—^Beebe v. The Yumurl, D. 
C.N.Y., 68 F 930. 

65. U.S.—The Ullock, D.C.Or., 19 P. 
207, 9 Sawy. 634. 

66. U.S.—^The Ullock, supra, 
i 48 C.J. P 1197 note 39. 



§§ 10-11 

§10. -Amount of Compensation 

In the absence of statute or agreement fixing fees 
payable to pilots, they are entitled to a reasonable 
amount for the services rendered by them. 

Where no rate is fixed by statute or agreement 
for fees payable to pilots, they are entitled to be 
paid a reasonable reward for the services performed 
by them,®7 which may be fixed by express agree¬ 
ment.®® When fixed by statute or regulation, a 
pilot is entitled to recover the amount or rate of 
pilotage so fixed ;®^ and, according to some au¬ 
thorities, where rates are so fixed, he cannot con¬ 
tract for fees at other rates.'^® The rates of pi¬ 
lotage within a state need not be uniform.'^i 

Extra compensation. Generally pilots, may re¬ 
cover extra compensation for services involving un¬ 
usual risk or responsibility,'^® as where a piloted 
vessel is in a crippled condition,'^® and may under 
statute be allowed designated extra compensation 
for services rendered in moving or transferring 
vessels in the harbor,for detention of the vessel 
after engagement of the pilot,or for winter pi¬ 
lotage.*^® Where a pilot is under a statutory duty 
to assist vessels in distress, he cannot by contract 
exact an exorbitant compensation for extra services 
in so doing.77 

§ 11 . - Actions for Compensation 

Courts of admiralty have Jurisdiction of claims for 
pilotage fees. Rules as to procedure applicable in ad¬ 


70 C.J.S. 

miralty generally appty In actions or suits to recover 
compensation or fees for pilotage services. 

Courts of admiralty have jurisdiction of claims 
for pilotage fees,^® notwithstanding such fees are 
imposed by state laws,*^® and this jurisdiction is 
both in rem and in personam.®® This jurisdiction 
is not ousted by the adoption by act of congress 
of state laws providing for the recovery of pilotage 
fees; the only effect is to leave the jurisdiction 
concurrent in the state courts, and, if the party 
should sue in admiralty, to limit his recovery to 
the precise- sum to which he would be entitled under 
the state laws adopted by congress if he should sue 
in the state courts.®^ 

An offer and refusal of pilotage services, under 
statutes giving half fees or full fees therefor, 
create an obligation which is enforceable in ad- 
mirality against the owner,®® and, under some 
circumstances, against the charterer®® or con¬ 
signee,®^ of the vessel, and against the vessel.®® 

Defenses. On a libel by a pilot for wages, where 
the services were rendered under several distinct 
contracts, the right to set up damages caused by the 
pilot's negligence as a defense is confined to the 
wages earned under the particular contract during 
the performance of which the negligence occurred,®® 
In an action to recover pilotage fees the defense of 
negligence fails if no negligence is shown.®^ A 
pilot may be estopped by a bill rendered from suing 
for more than the amount thereby demanded.®® 
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67. U.S.—^Love V. Hinckley, D.C.3Sr. 

Y., 15 F.Cas.No.8,548, Abb.Adm. 

436. 

48 C.J. p 1197 note 41. 

68. IT.S.—Truesdale v. Young, D.C.H. 
Y., 24 P.Cas.No.14,204, Abb.Adm. 
391. 

69. IT.S.—The Cervantes, D.C.N.Y., 
135 P. 673. 

48 C.J. p 1197 note 44. 

70. Pa.—^In re Hand, 109 A. 692, 266 
Pa. 277. 

48 C.X p 1197 note 45. 

71. U.S.—The Chase, D.C.Fla., 14 
P. 854. 

72. U.S.—The Cachemire, B.C.S.C., 
38 F. 518. 

48 C.J. p 1197 note 47. 

73. U.S.—^I>ove V. Hinckley, D.C.hT. 

Y., 16 P.Cas.No.8.548, Abb.Adm. 

436. 

48 C.X p 1197 note 48. 

74. IT.S.—The Cervantes, D.C.N.Y., 
135 P. 573. 

75- U.S.—The Cervantes, supra. 

48 C.X p 1197 note 50. 

76. U.S.—The Prance, D.ChT.Y., 50 
F. 126. 

48 C.X p 1197 note 61. 


77. K.Y,—^Callagan v. Hallett, 1 Cai. 
104, Col. & C.Cas. 179. 

48 C.X p 1197 note 52. 

78. U.S.—Fordham v. Munson S. S. 
Line, D.C.N.Y., 6 P.Supp. 435. 

1 C.X p 1273 note;90. 

I>uty including' awaiting orders for 
service 

A contract for pilotage covering 
a stated period of time, during part 
of which the pilot may be engaged 
in performance of his duties in con¬ 
ducting the navigation of a vessel 
on her trip or voyage, and during 
part of which he may be awaiting 
orders of his employer for pilotage 
service, is within the jurisdiction of 
an admiralty court.—^Lent Traffic 
Co. V. Gould, C.C.A.Pa., 2 P.2d 564. ■ 

79. U.S.—^Fordham v. Munson S. ‘SJ 
Line, L.C.N-.Y., 6 P.Supp. 435. 

1 C.X p 1273 notes 90, 91. 

80. U.S.—The Edith Godden, D-C-N. 
Y., 25 F. 511. 

1 C.X p 1273 notes 90, 91. 

Lien on vessel for pilotage fees gen¬ 
erally see infra § 13. 

81. U.S.—^Hobart v. Drogan, Ala., 10 
Pet. 108, 9 L.Ed. 363. 

1 C.X p 1273 note 91. 
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82. U.S.— Banta V. McNeil, D.C.N.T., 
2 P.Cas.No.966, 5 Ben. 74, applica¬ 
tion for writ of prohibition denied 
Ex parte McNeil, 13 Wall. 236, 
20 L.Ed. 224. 

1 C.X p 1274 note 92. 

83. U.S.—^Fordham v. Munson, S. S. 
Line, D.C.N.Y., 6 F.Supp. 435. 

84. U.S.—Fordham v. Munson S. 
Line, supra. 

85. U.S.—The Queen, Cal., 206 F. 
148, 124 C.C.A. 214, certiorari de¬ 
nied 34 S.Ct. 321, 231 U.S. 750, 68 
L.Ed. 466. 

1 C.X p 1274 note 92. 

Contrary view taken in early cases 
U.S.—^Harrison v. The Anna Kimball, 
D.C.Cal., 11 F.Cas.No.6,132. 

1 C.X p 1273 note 90 [a] (2). 

86.. U.S.—McDonald v. The Tom 
Lysle, D-C.Pa., 48 F. 690. 

Right to fees as affected by failure 
to: 

Comply with regulations see supra 

§ 8 . 

Procure bond see supra § 6. 

87. U.S.—The Wallace, D.C,N.Y., 32 
F. 672. 

88. Hawaii.—iSorenson Vw U. S., 3 
Hawaii F. 287. 
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§§ 11-13 


Parties. An action to recover pilotage fees, where 
the pilot^s services are refused, may be brought by 
the pilot in his own name.8 9 

Pleading. A complaint for pilotage fees must • 
allege performance or tender of services,and, 
under some circumstances, that no other qualified 
pilot was employed. The view has been taken 
that in a suit for pilotage fees against the owner of 
a vessel who has refused to accept the pilots serv¬ 
ices, the petition is not defective because it fails 
to allege whether the vessel was coastwise or 
foreign; if the vessfel is exempt from the payment 
of such fees, it is a matter of defense, to be set up 

by plea.92 

Evidence, In an action for services tendered 
but unperformed, the pilot has the burden of show¬ 
ing compliance with.the statutory prerequisites to 
his right of action,93 such as tender of services,9^ 
refusal thereof,95 and, where required by statute, 
that no other pilot was employed.96 Parol evidence 
may be admissible to show the situation or place of 
-a ship when the pilot took charge of her,97 or the 
boundaries of a harbor or port.93 

Evidence has been considered and regarded as 
sufficient99 or insufficient! to establish particular 
issues. 

Trial. Generally speaking, an admiralty court 
determines facts on principles which govern trials 
by jury.2 

Costs. In accordance with the general rule in 
admiralty, as discussed in Admiralty § 198, costs 
will not be allowed to libelant in a suit in admiralty 
to recover pilotage fees where a tender of the 


amount found due was made before suit.2 The 
libel may be dismissed without costs where the de¬ 
fense on which the dismissal is based was not set 
up in the answer.^ 

§ 12, - Persons Liable 

In the absence of statutory regulation, both owner 
and master of the vessel may be liable for pilotage fees 
or compensatio-n, an<J this may be true by virtue of stat¬ 
ute. Under some statutes the agent, consignee, or char¬ 
terer may be liable. 

In the absence of statute governing the matter, 
both owner and master may be liable for pilotage,® 
and the same may be true under statute.® A stat¬ 
ute granting a pilot’s lien on the vessel does not take 
away the pilot’s right of action against the master.'^ 
Under particular statutory provisions, liability may 
be imposed on the agent of the vessel® or on the 
consignee.9 So, also the charterer of the vessel 
may be liable under some statutes,!9 but the char¬ 
terer of a vessel is not liable for extra pilotage 
growing out of a personal contract between the 
pilot and some third person.!! 

§13. - Lien 

By the general maritime law a pilot has a lien on the 
vessel for pilotage services actually rendered under a 
valid express or implied contract. A pilot may lose his 
lien by unreasonable delay in seeking enforcement. 

By the general maritime law a pilot has a lien 
on a vessel for services actually rendered,!2 
vided there is an express or implied contract between 
the pilot and one duly authorized to represent the 
vessel.!® A pilot’s lien cannot be predicated on 
services performed by a pilot in some other ca- 
pacity,!^ and it has been held that the lien does not 


89- N.T.—Wilson v. Mills, 4 Daly 
649, 10 Abb.Pr.,]Sr.S., 143. 

90. Puerto Rico.—orcifflio v. 
South Puerto Rico Sugar Co., 12 
Puerto Rico Fed. 27. 

,91. Puerto Rico.—M orciglio v. 
South Puerto Rico Sugar Co., su¬ 
pra. 

92. Ca.—^Hagan v. Townsend, 45 S. 
E. 478, 118 Ga. 682. 

48 C.J. p 1198 note 63. 

93. U.S.—The Thomas Turrall, D. 
C.]Sr.Y., 23 P.Cas.No.13,932, 6 Ben. 
404. 

48 O.J. p 1198 notes 66-68. 

94. U.:S.—The Nellie Husted, D.C. 
N.Y., 17 F.Cas.No.10,098, 9 Ben. 42. 

95. IT..S.—The Thomas Turrall, D.C. 
N.T., 23 F.Cas.No.13,932, 6 Ben. 
404. 

48 C.J. p 1198 note 67. 

98. U.Sj—T he Nellie Husted, D.C.N. 

T., 17 P.Cas.No,10,098, 9 Ben. 42. 
48 C.J. p 1198 note 68. 
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97. N.T.—Shepherd v. Mitchill, 10 
Johns. 112. 

48 C.J. p 1198 note 69. 

98. Mass.—Martin v. Hilton, 9 Mete. 
371. 

99. N.T.—^Murray v. Clark, 4 Daly 
468. 

48 C.J. p 1198 note 72. 

1. U.S.—The Harriet S. Jackson, D. 

C. Pa., 32 P. 110. 

48 C.J. p 1198 note 73. 

2 . U.S.—Clark v. The Ruth, D.C.N. 
J., 39 F. 128—The Thomas Turrall, 

D. C.N.T., 23 F.Cas.No.13,932, 6 Ben. 
404. 

3. U.S.—The Bark Alaska, D.C.N.Y,, 
1 F.Cas.No.l29, 3 Ben. 391. 

4. U.S.—The Ocean Express, D.C,N. 
Y., 22 F. 176. 

5. U.S.—^The Cervantes, D.C.N.T., 
135 F. 673. 

48 C.J. p 1198 note 76. 

6. Mass,—^Hunt v. Mickey, 12 Mete. 
346. 


7. Mass.—Perkins v. O’Mahoney, 
131 Mass. 546. 

Pilot's lien on vessel see infra § 13. 

8. U.S.—^Mason v. Ingraham, D.C.N. 
Y., 16 F.Cas.No.9.238, 5 Ben. 81. 

48 C.J. p 1198 note 79. 

9. U.S.—^Fordham v. Munson *8. S. 
Line, D.C.N.Y., 6 F.Supp. 435. 

48 C.J. p 1198 note 80. 

10. U.S.—^Fordham v. Munson S. S. 
Line, supra. 

11. La.—^Means v. Ross, 30 So. 300, 
106 La. 175. 

12. U.S.—Mobile Bar Pilots Ass'n v. 
Commissioner of Internal Revenue, 
C.C.A.Ala., 97 P.2d 695. 

48 C.J. p 1198 note 83. 

13. U.S.^—The Anne, C.C.Mass., 1 F. 
Cas.No.412, 1 Mason 508. 

48 C.J. p 1198 note 84. 

14. U.S.—The Morning Star, D.C. 
Wash., 1 F.2d 410. 

48 C.J. p 1198 note 85. 
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arise from services rendered a boat while held un¬ 
der writ of execution,15 or when the pilot is em¬ 
ployed to pilot a vessel on a voyage subsequently 
abandoned before rendition of services.i® However, 
when a pilot has been by express contract employed 
for a specified period, and has been wrongfully dis¬ 
charged after serving part of the time, he has a 
lien for the damages arising from breach of con¬ 
tract.!'^ 

Services tendered and refused. While in some 
cases the view has been taken that no lien arises 
for services tendered and refused,!^ it has been held 
or recognized that a pilot has a lien for such serv¬ 
ices,!^ even though the statute does not expressly 
create a lien,20 and a fortiori where it does.^! 

Services as master and pilot. There are author¬ 
ities to the effect that services rendered by the 
same person as master and pilot do not give a 
pilot's lien.22 Some cases have intimated that the 
rule may apply only where there is no segregation 
of the respective duties,23 and that, on due proof of 
the dual hiring and segregation of services as pilot, 
a pilot's lien can be enforced.24 When one person 
contracts expressly as pilot, and another stands as 
registered master, the person so contracting has a 
lien for his wages, even though the registered mas¬ 
ter does not sail in the vessel and such pilot has 
entire charge of her navigation.25 

Priorities, A claim against a tug for unpaid 
pilotage has been held superior to one for damages 
to her tow.26 The lien of seamen for wages has 
been regarded as superior to a claim of the con¬ 


signee for money advanced for pilotage.27 A lien 
for towage services has been regarded as at least 
equal to that for pilotage.28 

Loss of lien, A pilot's lien may be lost by un¬ 
reasonable delay in enforcement,29 but will not be 
lost by a reasonable delay.20 Where a pilot is em¬ 
ployed under a special contract with the charterer 
of a vessel, without knowledge of the owners, he 
may waive his lien or, more properly speaking, 
never secure a lien on the vessel,2! but in the ab¬ 
sence of a special agreement to do so, a pilot does 
not waive his lien by assenting to an arrangement 
whereby a part owner will account to him for 
pilotage,2 2 by taking a promissory note not subse¬ 
quently paid,23 or by presenting his claim to a court 

of bankruptcy.24 

§14. Powers, Rights, and Liabilities 

a. In general 

b. Degree of knowledge, skill, and care 

required 

c. Right to recover for personal injury 

d. Liability for damages 

a. In General 

Generally a pilot is In sole control of the navigation 
of a vessel while he is exercising his functions as a 
pilot, but there may be occasions when the master of 
the vessel may and should interfere and even displace 
a pilot. 

Generally, while exercising his functions, a pilot 
is in sole control of the navigation of the ship,95 
and his orders must be obeyed as in effect orders of 


15. ir.S.—Parker v. The Little 

Acme, D.C.Pa., 43 P. 925. 

48 C.J. p 1198 note 86. 

16. TT.S.—The Seven Sons, D.C.Pa., 
69 P. 271. 

17. XJ..S.—Baton Rouge, etc., Packet 
Co. V. George, La., 128 P. 914, 63 
C.C.A. 640. 

18. TJ.S.—The Robert J. Mercer, D. 

C.Mass., 20 P.Cas.lsro.11,891, 1 

Sprague 284—^Leitch v. The George 
Law, D-C.lSr.T., 15 P.Cas.No.8,223. 

19. U.S.—The Queen, Cal., 206 P. 
148, 124 C.C.A. 214, certiorari de¬ 
nied 34 S.Ct 321, 231 U.S. 760, 68 
L.Ed. 466. 

48 C.J. p 1198 note 90. 

20. U.S.—The Queen, supra. 

48 C.J. p 1199 note 91. 

21. U.S.—The America, D.C.Mass., 
1 P.Cas.N-o.289, 1 Lowell 176. 

Mass,—^Perkins v. O'Mahoney, 131 
Mass. 646. 

22. U.,S.~The Eolian, C.C.Ohio, 8 P. 

Cas.No.4,504, 1 Bliss. 321—Bart- 

lette V. The Viola, D.C.Minn., 2 P. 
Cas.No.1,083. , 


23. U.S.—The Willamette Valley, D. 
C.Cal., 76 P. 838. 

Alaska.—Bell v. The Florence S., 5 
Alaska 298. 

24. U.S.—The Willamette Valley, D. 
C.Cal., 76 P. 838. 

48 C.J. p 1199 note 95. 

25. U.S.—The Atlas, D.C.IST.T., 42 P. 
793. 

26. U.S.—^Flannery v. The Alexan¬ 
der Barkley, D.C.N.Y., 83 F. 846. 

27. U.S.—The Rodney, D.C.N.T., 20 
P.Cas.No.11,993, Blatchf. & H. 226. 

28. U.S.—The Mystic, D.C.Ill., 30 
P. 73. 

29. U..S.—The Morning Star, D.C. 
Wash., 1 P.2d 410. 

48 C.J. p 1199 note 5. 

Loss of maritime lien generally see 
Maritime Liens § 61 et seg. 

30. U.S.—The Pirate, D.O.Md., 32 P. 
486. 

48 C.J. p 1199 note 6. 

31. U.S.—Clark v. The Ruth, D.C. 
N.J., 39 P. 128. 
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32. U.S.—^McAllister v. The Sam 
Kirkman, D.C.Ohio, 15 P.Cas.No. 
8,658, 1 Bond 369. 

33. U.S.—The Pirate, D.C.Md., 32 
P. 486. 

48 C.J. p 1199 note 9. 

34. U.S.—The Louie Dole, D.C.I11., 
14 P. 862, 11 Biss. 479. 

35. U.S.—The Oregon, Or., 15 S.Ct. 
804, 168 U.S, 186, 39 L.Ed. 943— 
McGrath v. Nolan, O.C.A.Or., 83 
F.2d 746—^Dampskibsselskabet Ata- 
lanta A/S v. U. S., C.C.A.La., 31 F. 
2d 961—Homer Ramsdell Transp. 
Co. V. Compagnie Generale Trans- 
atlantigue, C.C.N.T., 63 P. 845, cer¬ 
tified questions answered 21 S.Ct. 
831, 182 U.S. 406, 45 L.Ed. 1155. 

N.C.—'State Highway & Public Works 
Commission v. Diamond S. S. 
Transp. Corp„ 38 S.E.2d 214, 226 
N.C. 371. 

Wash.—'Corpus Juris quoted in 
Grays Harbor County v. The Brim- 
anger, 18 P.2d 25, 29, 171 Wash. 
396. 

48 C.J. p 1199 note 12, 
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the master.36 While a pilot who is in charge of a 
vessel supersedes the master in so far as the naviga¬ 
tion of the vessel is concerned,^7 the master does 
not surrender his vessel to the pilots8 and the pilot 
is not the master ;S9 the master is still in command 
of the vessel, notwithstanding the presence of a 
pilot, as discussed in the C.J.S. title Shipping § 64, 
also 48 C.J. p 1199 note 14; 58 C.J, p 274 notes 49- 
51. There are occasions when the master may^® 
and should^i interfere and even displace the pilot.42 
Thus, the master may properly displace an obvious¬ 
ly incompetent^S or intoxicated^^ pilot, and the cir¬ 
cumstances may be such as to require the master 
to displace a compulsory pilot because of incompe¬ 
tency or physical incapacity.^s however, the 

master does not observe that a compulsory pilot is 
incompetent or physically incapacitated, the master 
is justified in relying on the pilot,t)ut not blind- 
ly.47 In order to be justified in displacing a pilot, 
the master should be sure that the pilot is for some 
reason incompetent,^^ and the master or other of¬ 
ficer is not bound to interfere with, or to displace, 
the pilot, if the pilot is not making an obvious mis¬ 


§ 14 

take, or danger from his acts is not imminent.*^^ 
The view has been expressed that, even where the 
master deems a compulsory pilot incompetent, the 
master is not under an absolute duty to displace the 
pilot^O 

A pilot employed for a complete voyage is subject 
to the master’s discipline, although he is not liable 
to do ship’s duty except when in charge of her as 
pilot.51 Canal boat pilots may, in the absence of 
owners or supercargoes, exercise the general powers 
of a master or captain.52 Under some statutes, 
pilots to whom licenses or commissions have been 
issued by the pilot commissioners of a particular 
navigation district who have exclusive jurisdiction 
as to the pilotage contemplated by such a license or 
commission have the exclusive right of pilotage in 
that regard as against pilots licensed or commis¬ 
sioned by pilot commissioners of another naviga¬ 
tion district.®^ 

Particular functicns of pilot. Generally, the au¬ 
thority and duty of a pilot extend to the giving of 
steering directions,and to determining the course 


30. XJ.S.—The Oregon, Or., 15 S.Ct 
804, 158 XJ.S. 186, 39 L.Ed. 943. 
Wash.—Corpus Juris quoted iu Grays 
Harbor. 18 P.2d 26. 29, 171 Wash. 
396. 

48 C.J. p 1199 note 13. 

37- XJ.S.—The Oregon, Or., 15 S.Ct. 

804, 158 U.S. 186, 39 L.Ed. 943. 
Wash.—Grays Harbor County v. The 
Brimanger, 18 P.2d 25, 171 Wash. 
396. 

38. XJ.S.—^XJnion Shipping & Trading 
Co. V. U. S., C.C.A.N.Y., 127 F.2d 
771. 

39. U.S.—McGrath v. Nolan, C.C.A. 
Or., 83 P.2d 740—The Transfer No. 
12, N.Y., 221 F. 409, 137 C.C.A. 207. 

40. U.S.—XJnion Shipping & Trading 
Co., C.C.A.N.Y., 127 F.2d 771. 

41. U.S.—The China, N.Y., 7 Wall. 
69, 19 L.Ed. 67—^XJnion Shipping & 
Trading Co. v. U. S., C.C.A.N.Y., 
127 P.2d 771. 

Statement iu detail 

If situation arises where master, 
exeroising reasonable vigilance, ob¬ 
serves or should observe that pilot 
is so navigating vessel that she is 
going or is likely to go into dan¬ 
ger, and there is, in the exercise of 
reasonable care and vigilance, oppor¬ 
tunity for master to intervene to 
save vessel from danger, he should 
act accordingly.—^Hinman v. Moran 
Towing & Transportation Co., 268 N. 
Y.S. 409, 241 App.Div. 612, motion 
dismissed 271 N.Y.S. 1092, 241 App. 
Div. 746. 

Duty to give warning 

Where the master of a vessel is 
aware that under the direction of 


the pilot the vessel is being oper¬ 
ated so that it will likely cause in¬ 
jury to another, a duty devolves on 
the master to give timely warning.— 
State Highway & Public Works Com¬ 
mission V. Diamond S. S. Transp. 
Corp., 38 S.E.2d 214, 226 N.C. 371. 

42. U.S.—The China, N.Y., 7 Wall, 
53, 19 L.Ed. 67—^Union Shipping & 
Trading Co. v. XJ. S., C.C.A.N.Y., 
127 P.2d 771—McGrath v. Nolan, 
C.C.A.Or., 83 P.2d 746—The Fram- 
lington Court, C.C.A.Tex., 69 F.2d 
300, certiorari denied United Brit¬ 
ish S. S. Co. V. Newfoundland Ex¬ 
port & Shipping Co., 54 S.Ct. 860, 
292 U.S. 651, 78 L.Ed. 1500—Damp- 
skibsselskabet Atalanta A/S v. U. 
S., C.aA.La., 31 F.2d 96. 

48 C.J. p 1199 note 14. 

43. U.S.—The Oregon, Or., 15 S.Ct. 
804, 158 U.S. 186, 39 L.Ed, 943— 
Dampskibsselskabet Atalanta A/S 
V. U. S., C.C.A.La., 31 F.2d 961. 

Wash.—‘Corpus Jliris quoted in Grays 
Harbor County v. The Brimanger, 
18 P.2d 25, 29, 171 Wash. 396. 

48 C.J. p 1199 note 14. 

44. U.S.—The Oregon, Or., 15 S.Ct. 
804, 158 U..S. 186, 39 L.Ed. 943. 

Wash.—Corpus Juris quoted in Grays 
Harbor County v. The Brimanger, 
18 P.2d 25, 29, 171 Wash. 396. 

48 C.J.P 1199 note 14. 

45. N.Y.—Hinman v. Moran Towing 
& Transportation Co., 268 N.Y.S- 
409, 241 App.Div, 612, motion dis¬ 
missed 271 N.Y.S. 1092, 241 App. 
Div. 746. 

46. N.Y.—^Hinman v. Moran Towing 
& Transportation Co., supra. 
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47. N.Y.—^Hinman v. Moran Towing 
& Transportation Co., supra. 

48. U.S.—Dampskibsselskabet Ata¬ 
lanta A/S V. U. S., C.C.A.La., 31 F. 
2d 961. 

49. U.S.—^Union Shipping & Trading 
Co. V. U. S., C.C.A.N.Y., 127 F.2d 
771—Homer Ramsdell Transp. Co. 

♦ V. Compagnie Generale Transatlan- 
tique, C.C.N.Y., 63 F. 845, oertiiSed; 
questions answered 21 S.Ct. 831, 
182 U.S. 406. 45 L.Ed. 1155—Pas¬ 
saic Valley Sewerage Commission¬ 
ers V. U. S., 81 Ct.Gl. 503. 

Wash.—Corpus Juris quoted in Grays 
Harbor County v. The Brimanger, 
18 P.2d 25, 29, 171 Wash. 396. 

48 C.J. p 1199 note 15. 

50. U.S.—^Dampskibsselskabet Ata¬ 
lanta A/S V. U. S., C.C.A.La,, 31 F. 
2d 961. 

51. U.S.—^Beataugh v. Nicholson, D,. 
C.N.Y., 2 P.Cas.No.1,194, 

N.Y.—Martin v. Farnsworth, 33 N.Y. 
Super. 246, 41 How.Pr. 59, affirmed 
49 N.Y. 655. 

52. Ark.—Marlatt v. Clary, 20 Ark^ 
251. 

48 C.J. p 1199 note 17. 

53. Tex.—Houston Pilots v. Good¬ 
win, Civ.App., 178 S.W.2d 308, 
error dismissed. 

, 54. U.S.—The Framlington Court, C. 

• G.A.Tex., 69 F.2d 300, certiorari de¬ 
nied United British S. S. Co. v. 
Newfoundland Export & -Shipping 
Co., 54 S.Ct. 860. 292 U.S. 651, 78 
L.Ed. 1500. 
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and speed of the vessel^® and the time,^® place,® 
and manner®® of bringing the vessel to anchor, and 
it is customary for the pilot to dock the vessel.®^ 

h. Degree of BZnowledge, Skill, and Care Re¬ 
quired 

A pilot should have a thorough knowledge of regula¬ 
tions and physical conditions affecting the vessel In his 
charge and the waters for which he is licensed, and usual¬ 
ly he must have and exercise the ordinary skill and care 
required by circumstances and usually possessed and 
exercised by an expert in his calling. 

A pilot should have a thorough knowledge of 
general and local regulations and physical condi¬ 
tions affecting the vessel in his charge and the 
waters for which he is licensed,®® such as a particu¬ 
lar harbor® 1 or river.®2 While it has been stated 
broadly that a pilot is required to have the highest 
degree of skill as a seaman,®® usually he is not 
held to the highest possible degree of skill and 
care,®^ but must have and exercise the ordinary 
skill®® and care®® demanded by circumstances, and 
usually possessed and shown by 'an expert in his 
profession.®'^ It has been said that, under extra¬ 
ordinary circumstances, a pilot must exercise extra¬ 
ordinary care.®® 

c. Bight to Recover for Persional Injury 

Under some circumstances a pilot may recover from 


a third person for injuries caused by negligence charge¬ 
able to such person, notwithstanding contributory negli¬ 
gence on the part of the crew of the piloted boat who 
were not under the pilot's control, and the pilot may re¬ 
cover from the master of the piloted vessel for an as¬ 
sault of the master on the pilot. 

A pilot may recover from the owner of a boat, 
which, because of the negligent navigation of such 
boat, collided with the piloted boat, for injuries sus¬ 
tained in such collision, notwithstanding contribu¬ 
tory negligence by members of the crew of the 
piloted boat who were not under the pilots con¬ 
trol.®® The owner of a vessel may be liable for 
injuries sustained by a pilot as a result of negligent 
operation of the vessel in connection with the de¬ 
parture of the pilot.Recovery may be had against 
the master by a pilot assaulted by the master, 

d. Liability for Damages 

(1) In general 

(2) Actions 

(1) In General 

A pilot may be personally liable for damages which 
result from his negligence or default. 

A pilot is personally liable for damages, caused 
by his negligence or default, *^2 to the owners of the 


55. IT.S.—^Dampskibsselskabet Ata- 
lanta A/S v. U. S., C.C.A.La., 31 F. 
2d 961. 

56. U.S.—^Dampskibsselskabet Ata- 
lanta A/S v. U. S., supra. 

57. U.S.—^Union .Shipping* & Trading 
Co. V. U. S., C.C.A.N.Y., 127 F.2d 
771—^Dampskibsselskabet Atalanta 
A/S V. U. S., C-C-ALa., 31 F.2d 961. 

Interference by master 

The master of the vessel should 
not invade the province of the pilot 
in determining the place of bringing 
the vessel to anchor, unless the mas¬ 
ter sees that the determination of 
the pilot in this regard is plainly 
improper.—^Union Shipping & Trad¬ 
ing Co. V. U. S., C.C.A.N.T.. 127 F.2d 
771. 

58. U.S.—^Dampskibsselskabet Ata¬ 
lanta A/S V. U. S., C.C.AXa., 31 F. 
2d 961. 

59. U.S.—The Framlington, C.C.A. 
Tex., 69 F-2d 300, certiorari de¬ 
nied United British S. S. Co. v. 
Newfoundland Export & Shipping 
Co.. 54 S.Ct. 860, 292 U.S. 651, 78 
L.Ed. 1500. 

60. U.S.—Compagnie de Navigation 
Francaise v. Burley, U.C.Wash., 
183 F, 166, affirmed 194 F. 335, 115 
C.C.A. 199. 

48 C.X p 1201 note 50. 

The reason for the employment of 
a pilot is because he is presumed 


to have knowledge of the tides and 
currents and their effects on the 
vessel and of all other dangers af¬ 
fecting the safety of the vessel due 
to local conditions.—The Framling-i 
ton Court, C.C.A.Tex., 69 F.2d 300, 
certiorari denied United British S. 
S. Co. V. Newfoundland Export Sc. 
Shipping Co„ 54 S.Ct. 860, 292 U.S, 
651, 78 L.Ed. 1500—Passaic Valley 
Sewerage Commissioners v. U. S., 
81 Ct.Cl. 503. 

61. U.S.—Compagnie de Navigation 
Francaise v. Burley, D.C.Wash., 
183 F. 166, affirmed 194 F. 335, 115 
C.aA. 199. 

48 C.J. p 1201 note 51. 

62. U.S.—Atlee v. Northwestern Un¬ 
ion Packet Co., Iowa, 21 Wall. 389, 
22 L.Ed. 619. 

48 C.J. p 1201 note 52. 

Pilot was charged with duty of 
being familiar with and avoiding all 
dangers permanently located in 
course of river, such as sand bars, 
snags, sunken rocks or trees, or 
abandoned vessels or barges.—^Math- 
eson V. Norfolk & North America 
Steam Shipping Co., C.C.A.Or., 73 F. 
2d 177—48 O.J. p 1201 note 52 [bj. 

63. U.S.—Mobile Bar Pilots Ass’n v. 
Commissioner of Internal Revenue, 
C.C.A.Ala., 97 F.2d 695. 

64. U.S.—The Dora Allison, D.C. 
Ala., 213 F. 645. 

48 C.J. p 1201 note 53. 
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65. U.S.—Transportes Maritimos de 
Estados V. Rotch, D.C.Mass., 289 F. 
115. 

48 C.J. .p 1201 notes 64, 65. 

66. U.S.—Transportes Maritimos de 
Estados V. Rotch, D.C.Mass., 289 
F. 115. 

48 O.J. p 1201 notes 54, 56. 

67. Cal.—General Petroleum Corpo¬ 
ration of California v. City of Los 
Angeles, 109 P.2d 754, 42 Cal.App. 
2d 591. 

48 C.J. p 1201 note 57. 

68. Pa.—Campbell v. Williamson, 1 
Phila. 198. 

69. N.Y.—Perry v. Lansing, 17 Hun 
34. 

70. U.S.—Peterson v. United New 
York Sandy Hook Pilots Ass'n, D. 
C.N.Y., 11 F.Supp. 411, modified on 
other grounds, C.C.A., The Black 
Gull, 82 F.2d 758, certiorari denied 
American Diamond Lines v. Peter¬ 
son, 56 S.Ct. 954, 298 U.S. 684, 80 
L.Ed. 1404, and Black Gull Ameri¬ 
can Diamond Lines v. Peterson, 56 
S.Ct. 954, 289 U.S. 684, 80 L.Ed. 
1404. 

71. U.S.—Beataugh v. Nicholson, D. 
C.N.Y., 2 F.Cas.No.1,194. 

48 C.J. p 1200 note 37. 

72. U.S.—Transportes Maritimos de 
Estados V. Rotch, D.C.Mass., 289 
F. 115. 

48 C.J. p 1200 note 39. 
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vessel'^3 and to third persons for damages, sus- 
tained74 in a collision.75 A pilot is not under an 
insurer’s liability for damages occurring without 
his default,'^® and, if he exercises sound judgment, 
he is not guilty of actionable negligence merely 
because the vessel in his charge has an accident.77 
Also, a pilot is not liable for damages caused by 
mere errors of judgment.*^8 Usually a pilot is re¬ 
sponsible only for his own personal negligence,*^® 
and cannot be held accountable for damages proxi- 
mately caused by the default of others but lack 
of a proper crew and of equipment for a vessel will 
not excuse the pilot for damages proximately due to 
his own default.Sl A pilot is liable for damages to 
a vessel proximately resulting from his leaving her 
before completion of pilotage.®® 

Liability over. A pilot whose negligence or de¬ 
fault was the cause of a collision is liable to the 
owner of the vessel of which such pilot was in 
charge for the amount of damages sustained by 
the other vessel involved in the collision which such 
owner has been compelled to pay,®® even though the 
amount so paid was determined by a settlement 


without suit and without notice to the pilot. 

(2) Actions 

Negligence of a pilot In the performance of his duty 
is a maritime tort within the Jurisdiction of a court of 
admiralty. Generally speaking, rules as to procedure 
applicable in suits in admiralty generally apply In ac¬ 
tions or suits against a pilot to enforce liability for his 
alleged tort. 

The negligence of a pilot in the performance of 
his duty is a maritime tort within the jurisdiction of 
a court of admiralty.®® A libel in admiralty which 
sets forth plainly negligent navigation on the part 
of the pilot which constitutes a maritime tort is 
usually sufficient.®® The circumstances may be 
such that fault on the part of the pilot must be 
inferred in the absence of proof exculpating him.®*^ 
The personal negligence of the pilot must be af¬ 
firmatively shown,®® and the burden of proving the 
negligence of defendant pilot is imposed on plain¬ 
tiff.®® Such negligence must be established by a 
preponderance of the evidence.®® In accordance 
with general rules, questions of fact are for the 
juryOi under proper instructions from the court.®^ 


other statements 

(1) A pilot is liable for damages 
caused by failure to exercise the 
(diligence which other pilots similar¬ 
ly situated would ordinarily have 
exercised.—General Petroleum Cor¬ 
poration of California v. City of Los 
Angeles, 109 P.2d 764, 42 Oal.App.2d 
J691. 

(2) A pilot may be liable for dam¬ 
ages resulting from the handling of 
a vessel in a manner which nautical 
experience and good seamanship 
would condemn as unjustifiable at 
the time.—General Petroleum Corpo¬ 
ration of California v. City of Los 
Angeles, supra. 

73. Philippine.^China Nav. Co., 
Ltd., V. Vidal, 22 Philippine 121. 

48 C.J. p 1200 notes 39, 40. 

74. Cal.—General Petroleum Corpo¬ 
ration of California v. City of Los 
Angeles, 109 P.2d 754, 42 Cal.App. 
2d 691. 

JLiiability of vessel and owner for 
negligence of pilot generally- see 
the C.J.S. title Shipping § 77, also 
68 C.J. p 301 note 89-p 302 note 95. 
teaman 

(1) A seaman who has sustained 
personal injury while employed on 
'board a vessel, as the result of the 
negligence of a state statutory li¬ 
censee pilot in navigating such ves¬ 
sel, may maintain an action against 
^uch pilot to recover for such in¬ 
jury.—McGrath v. Nolan, C.C.A.Or., 
.S3 F.2d 746. 

(2) Such action Is maintainable re- 
i^ardless of the Jones Act, 46 U.S. 


C.A. $ 688.—^McGrath v. Nolan, su¬ 
pra. 

(3) In such case the pilot was not 
so identified with the owner of the 
vessel as to relieve the pilot of lia¬ 
bility.—McGrath v. Nolan, supra. 

75. Pa.—Campbell v. Williamson, 1 
Phila. 198. 

48 C.J. p 1200 note 41. 

Liability of owner or master of ves¬ 
sel or of vessel where collision 
caused by act of pilot see Colli¬ 
sion § 161 d. 

76. U.S..—Gypsum Packet Co. v. 
Horton, D.C.N.T., 68 P. 931. 

48 C.J. p 1200 note 43. 

77. U.S.—Dampskibsselskabet A/S 
V. U. S.. C.aA.La., 31 P.2d 961. 

48 C.J. p 1200 note 43 [a]. 

78. Cal.—General Petroleum Corpo¬ 
ration of California v. City of Los 
Angeles, 109 P.2d 754. 42 Cal.App. 
591. 

48 C.J. p 1201 note 44. 

79. U.S.—The Manchioneal, N.T., 243 
P. 801, 156 C.C.A. 313. 

48 C.J. p 1201 note 46. 

80. U.S.—^Wilson v. Charleston Pi¬ 
lots' Assoc., D.C.S.C., 57 F. 227. 

48 C.J. p 1201 note 47. 

81. Pa.—^Hice v. Kugler, 6 Whart. 
336. 

48 C.J. p 1201 note 48. 

82. U.S.—Sideracudi v. Mapes, D.C. 
N.T., 3 P. 873. 

83. U.S.—Guy V. Ponald, Va., 167 P. 
627, 85 C.C.A. 291, 14 L.R.A.,N.S., 
1114, 13 Ann.Cas, 947. 

Pa.—Campbell v. Williamson, 1 

Phila. 198, 8 Leg.Int. 98. 
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84. U.S.—Guy V. Donald, Va.. 157 
P. 527, 85 C.C.A. 291, 14 L.R.A.,N. 
S'., 1114, 13 Ann.Cas. 947. 

85. U.S.—Sideracudi v. Mapes, D.C. 
N.Y., 3 P. 873. 

86. U.S.—McGrath v. Nolan, C.C.A. 
Or., 83 P.2d 746. 

87. U.S.—^Matheson v. Norfolk & 
North America Steam Shipping Co., 
C.C.A.Or.. 73 P.2d 177. 

88. U.S.—The Manchioneal, N.T., 
243 P. 801, 156 C.C.A. 313. 

89. UlS.—Compagnie Generale 
Transatlantique v. Tawes, C.C.A. 
Canal Zone, 111 F.2d 92, certiorari 
denied 61 S.Ct. 46, 311 U.S. 678, 
85 L.Ed. 437. 

90. U.S.—Compagnie Generale 
Transatlantigue v. Tawes, supra. 

Evidence held sufficient 

U.S.—Compagnie Generale Transat- 
lantiq.ue v. Tawes, supra—Chase v. 
Hammond Lumber Co., C.C.A.Or., 
79 P.2d 716—Matheson v. Norfolk 
& North America Steam .Shipping 
Co., C.C.A.Or., 73 P.2d 177. 

Evidence held insufficient 

U.S.—^Matheson v. Norfolk & North 
America Steam Shipping Co., su¬ 
pra. 

91. U.S.—^Dampskibsselskabet A./S 
V. U. S„ C.C.A.La., 31 P.2d 961. 

92. U.S.—Campagnie Generale 
Transatlantique v. Tawes, C.C.A. 
Canal Zone, 111 F.2d 92, certiorari 
denied 61 S.Ct. 46, 311 U.S. 678, 
85 L.Ed. 437—Dampskibsselskabet 

, A/S v.‘ U. S., C.O.ALa., 31 P.2d 961. 
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§ 15. Penalties 

Penalties imposed on persons employing unlicensed 
pilots, or failing or refusing to take a pilot, are enforce¬ 
able. A penalty imposed by statute on a person who has 
not been licensed and who undertakes to pilot a vessel 
under certain circumstance may be enforced. 

Penalties are enforceable which are impo’sed by 
statute or regulation on persons employing unli¬ 
censed pilots,or failing or refusing to take a 
pilot94 Also, a penalty imposed by statute on a 
person undertaking to pilot a vessel in or into 
particular waters, who has not been duly li¬ 
censed as a pilot for such waters, may be en¬ 
forced.^® A person may be penalized, even though 
he had a licensed pilot under his direction at the 
wheel,^® and despite the fact that pilotage fees had 
been paid.^"^ Generally, the penalty is imposed only 
on the individual and not on the ship,9 S and, under a 
statute so providing, may be recovered in the name 
of the master warden instead of in the name of the 
people.99 An unlicensed pilot is not subject to a 
penalty for piloting a vessel exempt from the ob¬ 
ligation to take a pilot.t Under some statutes, 
where no regularly licensed pilot seasonably offers 
his services, the master may employ any other per¬ 
son to pilot his vessel in, 'and such person may do 
so without incurring any penalty.^ 

Master acting as pilot. Some statutes have been 
held to include masters without a pilot’s license who 
bring in their own vessels.® 

Construction of statute. State statutes imposing 
a penalty on persons without a state license who 
act as pilots after a state licensed pilot has offered 
hi's services must be construed in the light of United 
States statutes and United States supreme court de¬ 
cisions, since pilotage is fundamentally a matter of 
commerce falling within federal control.^ 


§ 16. Offenses 

Some statutes impose criminal liability on a person 
who, under particular circumstances, acts as a pilot with¬ 
out holding a license. 

A pilot may be criminally liable under statute for 
issuing a false receipt for pilotage fees not in fact 
received,® or guilty of a misdemeanor for disobedi¬ 
ence of established rules of navigation.® 

Under a statute making it a criminal offense for a 
pilot to operate as such without a license, a pilot 
so operating may be proceeded against by indict¬ 
ment or information.^ A pilot operating under a 
license of one state purporting to give him author¬ 
ity to pilot in waters wholly within another state 
may be convicted of unlawful pilotage under a stat¬ 
ute of the latter state.® An unlicensed pilot can¬ 
not be convicted for performing services not 
'amounting to pilotage under the statute.® A stat¬ 
ute subjecting to fine or imprisonment a person 
who, without a license, pilots a vessel has been con¬ 
strued as applicable to the master of a foreign ves¬ 
sel who pilots his own vessel.^® 

Repeal of a state statute providing fine and im¬ 
prisonment for operating certain vessels without a 
state license does not discontinue a prosecution then 
pending on appeal where another statute preserves 
the right of prosecution.il 

Sufficiency of indictment or information. Gen¬ 
erally, an indictment against a person without a 
license for piloting a vessel, which is substantially 
in the language of the statute creating and defining 
the offense and prescribing with definiteness the 
constituents of the offense, is sufficient,!^ and is not 
subject to demurrer.i® It has been held that it is 
not necessary to negative exceptions or exemptions 
of certain vessels from the operation of such a stat¬ 
ute, where such exceptions or exemptions are em- 


93. N.Y,—Pilots Oomr,s. v. Pacific 
Mail SS, Co., 52 N.T. 609. 

48 C.J. p 1202 note 61. 

94. XJ.S.—^TJ. S. V. The Science, D.C. 
Pa., 27 P.Cas.No.16,239. 

S.C.—State V. Penny, 19 S.C. 218. 

95. Ind.—Cash v. Clark County Au¬ 
ditor, 7 Ind. 227. 

48 C.J*. p 1202 note 65. 

96. Ind.—Cash v. Clark County Au¬ 
ditor, supra. 

48 C.J. p 1202 note 67. 

97. Pa.—^In re Pennsylvania Pilot¬ 
age Laws, 20 Pa.Dist. 832. 

98. U.S.—The Carrie L. Tyler, N.C., 
106 P. 426, 45 C.C.A. 405. 

99. N.Y.—^People v. Deming, 1 Hilt. 

271, 13 How.Pr. 441. i 


1. Mass.—^Hunt v. Card, 14 Pick. 
135. 

48 C.J. p 1202 note 71. 

2. Mass.—Commonwealth v. Picket- 
son, 5 Mete. 412. 

3. S.C.—State V. Penny, 19 S.C. 218. 
48 C.J. p 1202 note 75. 

4. Mass.—Commonwealth v. Kemp, 
150 N.B. 172, 254 Mass. 190. 

48 C.J. p 1202 note 74. 

5. Pa.—Commonwealth v, Fitzpat¬ 
rick, 15 Pa.Co. 154. 

48 C.J. p 1202 note 78. 

6. TJ.S.—^U. S. V. G-reenman, D.C. 
Conn., 37 F. 64. 

48 C.J. p 1202 note 79. 

7. Ala.—^Dorgan v. State, 196 So. 
160, 29 Ala.App. 362. 
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48 C.J, p 1202 note 81, p 1193 note 29 
Eb]. 

8- XJ.S.—Leech v. Louisiana, La., 29 
S.Ct. 552, 214 U.S. 175, 53 L.Bd. 956. 

9. Or.—State v. Turner, 55 P. 92,. 
34 Or. 173, rehearing denied 66 P^ 
645, 34 Or. 173. 

48 C.J. p 1202 note 83. 

10. U.S.—^Horner Ramsdell Transp. 
Co. V. La Compagnie Generale 
Transatlantique, N.Y., 21 S.Ct. 831,. 
182 U.S. 406, 45 L.Ed. 1155. 

48 C.J. p 1202 note 85. 

11. Wash.—State v. Ames, 92 P. 13 7^ 
47 Wash. 328. 

12. Ala.—^Dorgan v. State, 196 Sow 
160, 29 Ala.App. 362. 


13. Ala.—^Dorgan v. State, supra. 
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bodied in other statutes,and that it is not neces¬ 
sary, in a prosecution under a state statute, to nega¬ 
tive exemptions arising under federal law,^® 

Evidence. In a prosecution for piloting a foreign 
vessel in state waters without a state license, clear¬ 
ance papers are competent evidence of destina¬ 
tion,^® entry papers are competent evidence of the 
port from which the vessel came,!'^ and evidence of 
the name and port painted on the stern of the ves¬ 
sel is admissible to show to what port she belongs.^S 

§ 17. Pilots' Associations 

a. In general 

b. Rights and liabilities between individ¬ 

ual member and association 

c. Liability of association or members 

to third persons 

a. In G-eneral 

A pilots' association may have a quasi-public status; 
some associations are unincorporated, but others are 
^corporations. 

An agreement among pilots to associate together 
'for their common purposes and business is not un¬ 
lawfully Such an association has been regarded 
as quasi-public.2® Some associations of this gen¬ 
eral type are unincorporated associations,while 
others are corporations.^^ Whether or not the 
:members of a pilot's association are in legal effect 
.-a copartnership depends wholly on the powers and 
^duties of the members with relation to one another 


under the provisions of the governing statutes and 
regulations.23 The relation of a pilot to his as¬ 
sociation is not that of a servant to the master, but 
of an associate assisting and participating in a com¬ 
mon purpose.24 

Where the members of a pilots' association are in 
legail effect a copartnership, they cannot recover 
against a steamship piloted by one of their members 
which collides with and damages a vessel owned by 
the association.^® The view has been taken that a 
pilots’ benevolent association which is the owner of 
all the stock of a pilots’ association which in turn 
is the owner and operator of a pilot vessel may be 
liable for injuries resulting from the negligent 
operation of such vessel.^® 

Rules. Reasonable rules or by-laws of a pilot's 
association are enforceable.^^ 

Right to sue and he sued. In some jurisdictions 
an unincorporated pilots’ association may sue^S or 
be sued29 in its distinguishing name, without the 
necessity of making its members parties to the ac¬ 
tion.®® 

b. Brights and Liabilities between Individual 
Member and Association 

Rights and liabilities as between a pilots' associa¬ 
tion and an Individual member depend largely on the 
constitution, articles, or by-laws of the association. 

Where the members of a pilots’ association pool 
their earnings and divide the earnings equally after 


HA. Ala.—^Dorgan v. State, supra. 
Surplusage 

Since an allegation of some, but 
’not all, the exceptions referred to | 
'in the text was not essential because j 
proof thereof was defensive matter, 
such allegation was superfluous and ^ 
-*did not prejudice accused.—^Dorgan I 
V. .State, supra. 

‘15. Ala.—Dorgan v. State, supra. 

-16. Or.-^Siate v, Ring, 259 P. 780, 
122 Or. 644, affirmed Ring v. State 
of Oregon, 48 S.Ct. 338, 276 U.S. 
607, 72 L..Ed. 728. 

17, Or.—State v. Ring, supra. 

■18. Or.—State v. Ring, supra. 

“19. Fla.—Jones v. Fell, 5 Fla. 510. 
La.—Levine V. Michel, 36 La.Ann. 
1121 . 

48 C.J. p 1203 note 94. 

“Whether unlawful monopoly created 
by statutory regulations as to 
pilots see Monopolies § 7. 

.-20, Pa.—Marshall v, Virden, 19 Pa. 
Super. 245. 

.:.2i. Tex.—^Houston Pilots v. Good¬ 
win. Civ.App., 178 S.W.2d 308, error 
dismissed. 

’^Va.—^Virginia Pilot Assoc. V. Com¬ 


monwealth, 134 S.E. 682, 145 Va. 
757. 

22. U.S.—^Peterson v. United New 
York Sandy Hook Pilots Ass'n, U. 
C.N.Y., 11 F.Supp. 411, modified on 
other grounds, C.C.A., The Black 
Gull, 82 F.2d 758, certiorari denied 
American Diamond Lines v. Peter¬ 
son, 56 S.Ct. 954, 298 U.S. 684, 80 
L.Ed. 1404, and Black Gull Ameri¬ 
can Diamond Lines v. Peterson, 56 ' 
S.Ct. 954, 298 U.S. 684, 80 L.Ed, 
1404. 

Cal.—Magee v. San Francisco Bar 
Pilots Benev. & Protective Ass'n,. 
198 P.2d 933, 88 Cal.App.2d 278. 

23. U.S.—The Joseph "Vaccaro, D.C. 
La., 180 F. 272, 

48 C.J. p 1203 note 92. 

In Virginia 

(1) It has been stated that *'the 
Virginia Pilot Association is not a 
partnership, but is a voluntary un¬ 
incorporated association of pilots, ’ 
each of whom is licensed and author¬ 
ized by law to conduct the business 
of pilotage in Virginia."—^Virginia 
Pilot Ass’n V. Commonwealth, 134 
S.B. 682, 145 Va. 757, 760. 

(2) The opinion in an earlier fed¬ 
eral case contains expressions to 
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the effect that the members of such 
association, whether or not techni¬ 
cally partners, may, under some cir¬ 
cumstances, be treated as a partner¬ 
ship.—Donald V. Guy, D.C.Va., 127 F. 
228. 

24. Pa.—^Marshall v. Virden, 19 Pa. 
Super. 245. 

25. U.S.—The Joseph Vaccaro, D.C, 
La., 180 F. 272. 

26. U.S.—^Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
'C.N.Y., 11 F.Supp. 411, modified on 
other grounds, C.C.A., The Black 
Gull, 82 F.2d 758, certiorari denied 
American Diamond Lines v. Peter¬ 
son, 66 S.Ct. 954, 298 U.S. 684, 80 
L.Ed. 1404, and Black Gull Ameri¬ 
can Diamond Lines, 56 S.Ct. 954, 
298 U.S. 684. 80 L.Ed. 1404. 

27. Pa.—Marshall v. Virden, 19 Pa. 
Super. 245. 

48 O.J. p 1203 note 95. 

28. Tex.—^Houston Pilots v. Good¬ 
win, Civ.App., ITS S.W.2d 308, er¬ 
ror dismissed. 

29. Tex.—^Houston Pilots v, Good¬ 
win, supra. 

30. Tex.—Houston Pilots v. Good¬ 
win, supra. 
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deduction of operating expenses, a member is not 
entitled to extra compensation for a particular 
service, in the absence of any rule or regulation of 
the association providing for extra compensation. 
Under such plan for the distribution of earnings, 
it has been held that the association may properly 
charge a member with an equal share of the ex¬ 
pense of the repair of a pilot boat owned by the 
association, notwithstanding such member was in¬ 
active and did not participate in earnings during 
the month in which repairs were made.^^ 

A fine may properly be imposed by a pilots' as¬ 
sociation on a member for his failure to comply 
with a duly given call to service, where the by-laws 
of the association so provide,S3 and, in the absence 
of any provision in the articles of association, the 
by-laws or resolutions to the contrary, the amount 
of such fine does not constitute a capital asset of 
the association,S4 and it may be pro-per to distribute 
such amount among the other members of the as- 

sociation.SS 

A pilots' benevolent association, which is the 
owner of all the stock of a pilots' association which 
in turn is the owner and operator of a pilot vessel, 
may be liable for injuries to a pilot who is a mem¬ 
ber of such benevolent association, which result 


from the negligent operation of such pilot boat in 
connection with the removal of such pilot from a 
vessel which he has been piloting,^^ as may such 

owner and operator.^7 

Benefits and pensions. A member of a pilots' 
association who has been incapacitated by sickness 
or injury may be entitled to receive benefits or 
compensation from the association under its by-laws 
or the agreement entered into by its members.^s It 
has been stated broadly that provisions for the pay¬ 
ment of benefits or compensation to an incapacitated 
member should be reasonably and liberally con- 
strued.33 Under some provisions, the dismissal of 
a pilot from the pilotage service for misconduct 
terminates his right to benefits or compensation 
based on temporary incapacity,'^0 but does not 
terminate his right based on permanent incapacity 
resulting from an injury sustained while he was in 
good standing.^^ 

Under the articles and by-laws of some associa¬ 
tions, disabled or aged members do not have an 
absolute right to a pensiQn,^^ and, where a valid 
by-law requires the approval or consent of a certain 
number of the members to establish the right to a 
pension, such approval or consent is essential.^^ 
One who has ceased active duty as a pilot because 


31. La.—Nelson v. Associated Branch 
Pilots of Port of Lake Charles, 
App., 44 So.2d 357, rehearing re¬ 
fused 45 So.2d 218. 

Extra compensation of pilot gener¬ 
ally see supra § 10. 

32. La.—elson v. Associated Branch 
Pilots of Port of Lake Charles, 
supra. 

Repairs necessitated hy prior use 
A member of pilots' association 
was equitably bound to pay his por¬ 
tion of charges for repairs to asso¬ 
ciation’s pilot boat during month 
in which he was inactive as pilot 
because of illness and did not par¬ 
ticipate in association's earnings, 
where repairs were necessitated by 
previous use of boat, so that he 
could not recover share of such ex¬ 
pense from association and other 
members thereof.—^Nelson v. Asso¬ 
ciated Branch Pilots of Port of Lake 
Charles, supra. 

33. La.—Nelson v. Associated Branch 
Pilots of Port of Lake Charles, 
supra. 

34. La.—^Nelson v. Associated Branch 
Pilots of Port of Lake Charles, 
supra, 

35. La.—^Nelson v. Associated Branch 
Pilots of Port of Lake Charles, 
supra. 

36- U.S.—^Peterson v. United New 
York Sandy Hook Pilots Ass’n, D. 
'C.N.T., 11 F.Supp. 411, modified 


on other grounds, C.C.A., The 
Black Gull, 82 P.2d 768, certiorari 
denied American Diamond Lines v. 
Peterson, 66 S.Ct. 954, 298 U.S. 684, 
80 L.Bd. 1404, and Black Gull 
American Diamond Lines v. Pe¬ 
terson, 66 S.Ct. 954, 298 U.S. 684, 
80 L.Ed. 1404. 

37- U.S.—^Peterson v. United New 
York Sandy Hook Pilots Ass’n, 
supra. 

38. U.S.—^Browne v. Makin, C.A.Ga., 
177 P.2d 753. 

Pa.—Virden v. Carpenter, 170 A. 

399, 112 Pa.Super. 82. 
l^imitations of benefits 

A member, who was permanently 
Incapacitated by injuries suffered in 
performance of his duties and had 
received sick benefits, payable under 
association’s by-laws to temporarily 
incapacitated regular members, for 
nearly a year, was not entitled to 
further sick benefits until he ceased 
to be regular member on his receipt 
of membership fee and could not 
complain of association secretary's 
noncompliance with provision of by¬ 
law as to time for payment of such 
fee.—Magee v. San Francisco Bar 
Pilots Benev. & Protective Ass'n, 
198 P.2d 933, 88 Cal.App.2d 278. 

39. Pa.—^Virden v. Carpenter, 170 
A, 399, 112 Pa.Super. 82. 

Provisions not mutually exclusive 
Provisions of by-laws of pilots’ 
association that injured pilot should 
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either receive half pay during dis¬ 
ability, or that he could supply sub¬ 
stitute and receive full pay, were 
not mutually exclusive in absence of 
express language to that effect, and) 
hence pilot’s election to furnish sub¬ 
stitute and claim full pay did not 
prevent later election to accept half 
pay.—^Virden v. Carpenter, supra. 

40. U.S.—Browne v. Makin, C.A. 
Ga., 177 F.2d 753. 

41. U.S.—^Browne v. Makin, supra* 

42. Cal.—^Magee v. San Francisco, 
Bar Pilots Benev. & Protective 
Ass’n, 198 P.2d 933, 88 Cal.App.2d< 
278. 

43- Cal.—Magee v. iSan Francisco- 
Bar Pilots Benev. & Protective 
Ass’n, supra. 

Validity of provision 

(1) Provision of by-laws of pilots’* 
benevolent and protective associa¬ 
tion, requiring vote or written con¬ 
sent of two-thirds of regular mem¬ 
bers thereof to elect old or disabled) 
members as associate members en¬ 
titled to pensions, was not invalid) 
as unreasonable, not operating on all 
members equally, or making arbi¬ 
trary discrimination.—^Magee v. San 
Francisco Bar Pilots Benev, & Pro¬ 
tective Ass’n, supra. 

(2) Such a provision did not vio¬ 
late public policy as compelling pi¬ 
lots to remain on active list regard¬ 
less of infirmities, in view of statute 
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of incapacity caused by an injury sustained in the 
line of duty and who is not entitled to a pension 
because of want of the required consent of the 
members has been denied the right to compel the 
association to repay the amount of his contributions 
for the payment of pensions to others, ,on the 
grounds that he had acquiesced in collections for, 
and payment of, such pensions and that he had 
unduly delayed in asserting his claim.^^ 

A certificate of a share in an unincorporated 
pilots' association issued to a member, in so far as 
it constitutes an agreement to pay a certain amount 
to the estate of such member on his death and the 
surrender of the certificate, is a chose in action, 
but is not a negotiable instrument^® A provision 
in such certificate that it shall be sold or incumbered 
only in accordance with the agreement of the mem¬ 
bers of the association and that any other sale on 
encumbrance is void is reasonable and valid^*^ and 
is binding on the memberand his assigns.^^ Such 
provision is, however, for the benefit of the associa¬ 
tion,®® and it alone may refuse to recognize a 
transfer or encumbrance.®^ 

It has been held that a court has jurisdiction to 
review a decision of the board of directors of a 
pilots' association, based on an interpretation of the 
by-laws, which denies compensation to an injured 


§ 17 

member, notwithstanding the constitution of the 
association provides that a decision of such board 
shall be final and conclusive.®^ 

Actions, In an action by a member against the 
association to recover benefits, plaintiff has the 
burden of proving his right to benefits®® by suffi¬ 
cient evidence,®^ and questions of fact are for the 
jury.®® 

c. Liability of Association or Members to Third 
Persons 

Generally a pilots’ association or the members of 
such association are not liable to a third person for 
damages resulting from a tort or default of a pilot com¬ 
mitted or occurring In the pe»rformance of his duty as a 
pilot, but in some jurisdictions such an association and 
its members may be liable for a trespass on the exclusive 
right of pilotage vested in other pilots. 

It has been stated broadly that a pilots' associa¬ 
tion is not responsible for the acts of a member,®® 
and, where, under local statutes and regulations, 
such an association lacks the necessary legal in¬ 
cidents of responsibility, it has been held not liable 
for damages caused by the default of a member 
pilot.®'^ So, also, the members of a pilots' associa¬ 
tion which lacks the power to select or discharge 
its members, or to control or direct their activities, 
are not liable for damages resulting from the tort 
of a comember in the performance of his duties as 


reguiringr board of pilot commission¬ 
ers to license only qualified pilots 
for one-year periods after yearly 
examinations and absence of statute 
requiring- association to provide pen¬ 
sion plan.—Magee v. San Francisco 
Bar Pilots Benev. & Protective Ass*n, 
supra. 

(3) Such provision was not in¬ 
valid for lack of consideration and 
mutuality as making disabled mem¬ 
ber's right to pension dependent 
on mere whim of one-third of mem¬ 
bers, though he was bound to make 
payments for other associate mem¬ 
bers' pensions, where real consider¬ 
ation for such payments was to pre¬ 
vent threatened statutory increase 
in permanent number of pilots and 
he received direct financial benefits 
from arrangement while he was reg¬ 
ular pilot.—Magee v. San Francisco 
Bar Pilots Benev. & Protective 
Ass’n, supra. 

Construction, purpose, and effect of 
by-laws 

(1) A disabled regular member of 
pilots' benevolent and protective as¬ 
sociation had no absolute right to 
election as associate member enti¬ 
tled to pension, under association's 
by-law requiring vote or written 
consent of two thirds of regular 
members to elect associate member, 
in view of evidence that main pur¬ 
pose of by-laws providing for pen¬ 


sioning of certain pilots as associate 
members was not to provide perma¬ 
nent retirement system, but to pre¬ 
vent threatened increase in perma¬ 
nent number of pilots allowed by 
statute.—^Magee v. San Francisco 
Bar Pilots Benev. & Protective Ass'n, 
supra. 

(2) Such provision for two-thirds 
vote or consent would not be held 
inapplicable or disregarded as con¬ 
trary to allegedly general object to 
provide pensions for old and dis¬ 
abled regular members, where evi¬ 
dence showed that main purpose of 
by-laws providing for pensions was 
to prevent threatened increase in 
permanent number of pilots allowed 
by statute.—^Magee v. San (Francisco 
Bar Pilots Benev. & Protective Ass'n, 
supra. 

(3) The association was not es¬ 
topped to insist on a literal con¬ 
struction of such provision on the 
ground of allegedly previous depar¬ 
tures from literal construction of 
by-law, where none of such depar¬ 
tures had to do with waiver of such 
provision and only other previous 
application by regular member to 
become associate member was de¬ 
nied for failure to secure required 
vote.—^Magee v. San Francisco Bar 
Pilots Benev, & Protective Ass'n, 
supra. 


44. Cal.—Magee v. San Francisco 
Bar Pilots Benev. & Protective 
Ass'n, supra. 

45. Tex.—Citizens State Bank of 

Houston V. O’Leary, 167 •S.W.2d 
719, 140 Tex. 345. 

46. Tex.—Citizens State Bank of 

Houston V. O’Leary, supra. 

47. Tex.—Citizens State Bank of 

Houston V. O'Leary, supra. 

48. Tex.—Citizens State Bank of 

Houston V. O'Leary, supra. 

49. Tex.—Citizens State Bank of 

Houston V. O'Leary, supra. 

50. Tex.—Citizens State Bank of 

Houston V. O’Leary, supra. 

51. Tex.—Citizens State Bank of 

Houston V. O'Leary, supra. 

52. Pa.—Virden v. Carpenter, 170 
A. 399, 112 Pa.Super. 82. 

53. TJ.S.—^Browne v. Makin, C.A.Ga., 
177 P.2d 753. 

54. U.S.—^Browne v. Makin, supra. 

55. Pa.—^Virden v. Carpenter, 170 
A. 399, 112 Pa.Super. 82. 

56. U.S.—Mobile Bar Pilots Ass'n 
V. Commissioner of Internal Rev¬ 
enue, C.C.A.Ala., 97 F.2d 695, 

57. U.S.—The City of Dundee, Pa, 
108 F. 679, 47 C.C.A. 581. 

1 48 C.J. P 1203 note 97. 
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§ 17 

a pilot.58 Notwithstanding a pilots’ association 
controls membership in its organization, it is not 
liable for a tort of a member committed in the per¬ 
formance of his duties as pilot, where the associa¬ 
tion does not exercise any control over the manner 
in which such duties are performed.^^ 

The members of an unincorporated pilots’ as¬ 
sociation may be liable for an intentional trespass 
on the exclusive right of pilotage vested in other 
pilots,60 and such association is 'also liable for such 
trespass, where it intentionally devotes its facilities 
to the pilotage which constitutes the trespass, col¬ 
lects the pilotage fees, and distributes the net earn¬ 
ings among its members.61 

Action, A libel in an action against the members 


of a pilots’ association to recover damages result¬ 
ing from a tort of a comember committed in the 
performance of his duty as pilot should allege facts 
showing some tort or default chargeable to such 
members. 62 A libel which seeks recovery on the 
theory that the association is a partnership does 
not state a cause of action, where it does not show 
that such comember was acting within the scope of 
the partnership business at the time in question.6® 
In an action against the members of an unincor¬ 
porated pilotage association for a trespass on the 
exclusive right of pilotage vested in other pilots, 
defendants are charged with knowledge of the 
existence of such right.®^ The proof must be suffi¬ 
cient to support plaintiff’s right of recovery.65 


PIME!NTO (Spanish, Pimiento). Allspice or the 
allspice tree A 

PIMIENTO. The fleshy fruit of the Spanish papri¬ 
ka, used as a vegetable, for stuffing olives.2 

PIMP; PIMPING-. See the C.J.S. title Prostitu¬ 
tion § 7, also 48 C.J. p 1203 notes 2-9, and 50 C.J. 
p 808 notes 32-43. 

PIN. A piece of wood, metal, etc., generally cy¬ 
lindrical, used as a support by which one article 
may be suspended from another;3' also, an ornament 
fastened to the clothing by a pin; a stud.'^ 

PINCH, As a noun, an emergency; a strait.^ It 
has been held to be equivalent to, or synonymous 
with, ^^emergency” see 29 C.J.S. p 762 note 36. 


As a verb, to squeeze or compress, as between any 
two hard bodies.® The word “pinch” is also em¬ 
ployed as a mining term see Mines and Minerals § 
3 h. 

“Pinching” in railroad terminology refers to the 
process of moving cars by means of a bar as stated 
in the C.J.S. title Railroads § 1, also 48 C.J. p 1204 
note 13. 

“Pinched,” in slang terminology, means arrested.^ 

PINCH-OFF. In the culture of trees, the growing 
of the bud on top much more rapidly than the root 
or original stock, causing the trunk of the tree or 
new stock to be larger above the point where it has 
been joined or grafted than the stem of the original 
variety.® 


58. TJ.S.—Guy v. Donald, Va., 167 
F. 527, 85 C.C.A. 291, 14 D.R.A., 
3Sr.S., 1114, 13 Ann.Cas. 947. 

48 C.J. P 1203 note 1. 

59. U.S.—^Dampskibsselskabet Ata- 
lanta A/S v. U. S., C.C,A.La., 31 
F.2d 961. 

60. Tex.—^Houston Pilots v. Good¬ 
win, Civ.App., 178 S.W.2d 308, er¬ 
ror dismissed, 

61- Tex.—^Houston Pilots v. Good¬ 
win, supra. 

62. U.S.—McGrath v. Nolan, C.C.A. 
Or., 83 F.2d 746. 

Uuseaworthiness of piloted vessel 
Libel against pilots* association 
for injuries sustained by seaman as 
result of negligence by licensed 
pilot could not be predicated on 
ground that members knew or 
should have known that motorship 
piloted was unseaworthy, where 
there was no allegation that mem¬ 
bers could have prevented pilot from 
taking ship out, and facts were not 


stated to justify conclusion that 
each member knew or should have 
known condition of motorship.—Mc¬ 
Grath V. Nolan, supra. 

63. U.S.—^McGrath v. Nolan, supra. 
Defect not cured 

Where the libel did not allege that 
the comember was acting within the 
scope of partnership business, and 
did not set forth the nature of the 
business of the association or that 
such business was the piloting of 
vessels, but the inference, if any, 
was that an individual n^ember, 
while piloting a vessel, was under 
contractual relation with the vessel 
for his own account alone, the de¬ 
fect in allegation was not remedied 
by the statement that the associa¬ 
tion had conclusive direction and 
control as to which of its members 
should pilot any vessel or by the 
statement that the association had 
exclusive control of the pilot serv¬ 
ices of its members.—McGrath v. 
Nolan, supra. 


64. Tex.—^Houston Pilots v. Good¬ 
win, Civ.App., 178 S.W.2d 308, er¬ 
ror dismissed. 

65. N.T.—Rogers v. United New 
York iSandy Hook Pilots Ass'n, 288 
N.T.S. 604, 248 App.Div. 746, af¬ 
firmed 5 N.E.2d 360, 272 N.T. 618. 

1. Webster New Int.D. 

U.S.—See Von Bremen v. U. S., 12 
Cust.App. 407, 408. 

2. Webster New Int.D. 

As subject to tariff regulations see 
Customs Duties § 38. 

3. Ill. — ^People V. Nolan, 96 N.E. 
140, 250 Ill. 351, 34 L.R.A.,N.S., 
301, Ann.Cas.l912B 401. 

48 C.J. p 1204 note 10. 

4. Ill. — ^People V. Nolan, supra. 

48 C.J. p 1204 note 11. 

5. Webster New Int.D. 

6. Webster New Int.D. 

7. Mich.—^People v. Murphy, 108 N. 
W. 1009, 1010, 145 Mich. 524. 

8. Cal.—^Brackett v. Martens, 87 P. 
410, 412, 4 Cal.App. 249. 
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FINE—PIRACY 


PINE. Any tree of tlie genus pinus.® 

PINEAPPLE. The fruit of the plant avanas sativa; 
so-called from its resemblance to a pine cone.^® 

PINELAND BEjOKER. See Brokers) § 1 a. 

PINELYPTUS. A combination of essential oils, 
namely, pine oil and eucalyptus oil, used in the 
manufacture of medicinal preparations.il 

PINGtERE. a Latin word meaning to paint.12 

PINKING-. The act or process of decorating fab¬ 
rics for dress or upholstery with a pinking-iron, or 
of punching a scalloped pattern on the margin of 
any fabric or material.13 

PINKROOT. The root of the Carolina or Indian 
pink, a well-known vermifuge officinal in the United 
States.14 

PINKSTER or PINXTER. Whitsuntide.15 
PIN MONEY. See Husband and Wife § 23 a. 

PIN POOL. See Gaming § 1 b (3). 


PINT. See the C.J.S. title Weights and Measures 
§ 1, also 48 C.J. p 1204 note 2,7. 

PINTURA. In Spanish law, a painting.i^ 

PIONEER, One who goes before to remove ob¬ 
stacles and prepare the way for others.i^ 

PIOUS. Godly; devout.18 

PIPE. A eonduit.l8 

Standpipe, A vertical pipe erected at a well or 
reser\’’oir, into which water is forced by mechanical 
means in order to obtain a head pressure sufficient 
to convey it a distance.20 

Stovepipe, A pipe made either of sheet iron or 
heavy tin, which usually connects a stove with the 
chimney or fine.21 

Phrases employing the word are set out in the 

note.22 

PIRACY. In one sense the word ^'piracy” refers 
to robbery and other forcible depredations com¬ 
mitted on the high sea, as discussed in Piracy § 1 
et seq. 

*Tiracy” of literary works is discussed in Copy¬ 
right and Literary Property § 90. 


9. Century D, 

Phrases employing the word and 
as to which more recent adjudica¬ 
tions have not been found see 48 
O-J. P 1204 note 17. 

10. Century D. 

Pineapples preserved in their own 
juice as subject to tariff regula¬ 
tions see Customs Duties § 38. 

11. U.S.—U. S. V. American Ship¬ 
ping Co., 13 Cust.App. 346, 347. 

12. U.S.—^Parton v. Prang, C.C.Mass., 
18 P.Cas.No.10,784, 3 Cliff. 637. 

13- U.S.—Goessling & Ferre, Inc., 
V. U. S., 18 C.C.P.A.(Customs) 60, 
62. 

14, Century D. 

48 C.J. P 1204 note 23. 

15. Century D. 

“Pinxter Monday” is a day on 
which certain church corporations 
always elect their trustees.—^People 
V. Runkle, 9 Johns., N.T., 147, 157. 


16. Escriche Diccionario. 

17. Standard D. 

''Pioneer invention” or "pioneer pat¬ 
ent" see Patents § 210, also 48 
C.J. p 228 note l~p 229 note 3. 

18. Webster New Int.D. 

Phrases 

(1) "Pious gift" see Charities § 
1 [b]. 

(2) "Pious uses” see Charities § 
18. 

19. U.S.—Berwind-White Coal Min. 
Co. v. Firment, N.Y., 170 'F. 151, 
153, 95 CG-A. 1. 

48 C,J. P 1204 note 35, 

20. Century D. 

48 C.J. p 1204 note 38. 

21. N.C.—^Fowle v. Atlantic Coast 
Line R. Co., 61 S.E. 262, 264, 147 
N.C. 491, 498. 

48 C.J. p 1204 note 39. 


22. Phrases 

(1) "Pipe cutter" see 25 C.J.S. p 
437 note 95. 

(2) "Pipe line” see 54 C.J.S. p 661 
note 21, and also the index to the ti¬ 
tle Carriers. 

(3) "Screw pipe;" pipe on the ends 
of which are placed threads to per¬ 
mit it to be screwed to the next con¬ 
necting pipe.—Mills V. City of Elsi¬ 
nore, 270 P. 224, 230, 93 Cal.App. 753. 

(4) "Service pipe;” the connection 
from the street main or wire to the 
house.—Moore v. Champlain Electric 
Co., 85 N.Y.S. 37, 39, 88 App.Div. 289. 

(5) "Welded pipe;" a pipe in 
which the longitudinal break formed 
in the center of the pipe in the roll¬ 
ing of the steel plate from which 
the pipe is made is welded, instead 
of being joined in some other man¬ 
ner.—^Mills V. City of Elsinore, su¬ 
pra. 
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PIRACY 

This Title includes robbery or other forcible depredation committed on the high seas, and other acts 
committed by or on a vessel having no national character, in violation of the law of nations, or of stat¬ 
ute law; fitting out vessels for such piratical purposes, and aiding and trading with pirates; nature and ex¬ 
tent of criminal responsibility therefor, and grounds of defense; seizure and condemnation of piratical ves¬ 
sels ; and prosecution and punishment of such acts as public offenses. 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Nature and elements of offense—^p 1088 

2. Power to punish—p 1090 

3. Seizure and condemnation of vessels—1090 

4. Criminal prosecutions—^p 1091 

See also descriptive word index in the back of this Volume 


§ 1. Nature and Elements of Offense 

a. In general 

b. Statutory piracies 

a. In Grenexal 

Piracy is an offense under the law of nations. 

Piracy has two aspects: (1) As a violation of 
the common right of nations, punishable under the 
common law of nations by the seizure and condem¬ 
nation of the vessel only in prize courts. (2) Its 
liability to punishment criminally by the municipal 
law of the place where the offender is tried.^ Ac¬ 
cordingly the definitions of “piracy,” aside from 
statutory piracy, fall naturally into two classes, 
according as the offense is viewed more especially 
as it affects the right of nations, or as amenable to 
criminal punishment under the municipal law.2 
Piracy, by the common law, consists in committing 
those acts of robbery and depredation on the high 
seas, which, if committed on shore, would amount 
to felony there.3 Piracy under the law of nations 
is a robbery or forcible depredation on the high 


seas without lawful authority, done animo furandi, 
in the spirit and intention of universal hostility.** 

A “pirate” has been defined as a sea robber; one 
who robs on the high seas, irrespective of country 
or conditions; an indiscriminate plunderer for the 
sake of gain.^ 

Intent, It has been said that the piratical act, to 
come within the meaning of the law, must be done 
animo furandi.® By this nothing more is meant 
than that, as in robbery on the land, it must be 
done with a felonious intent, that is, willfully, with 
intent to injure, and without legal authority or 
lawful excuse.7 

Since a felonious intent is necessary to constitute 
the crime, it has been held or recognized that one 
acting in good faith under a commission from a 
foreign power cannot be held guilty of piracy,® 
even though the commission is not genuine.® If, 
however, seizures are made, not jure belli, but 
animo furandi, a commission is no defense to a 
charge of piracy.^® 


1. U.S.—^The Ambrose Light, D.C, 
N.Y., 25 F. 408. 

2. TJ.S.—The Ambrose Light, supra. 

3. N.T.—Corpus Juris quoted In 
Britannia Shipping Corporation v. 
Globe & Rutgers Fire Ins. Co., 244 
N.T.S. 720, 722, 138 Misc. 38, af¬ 
firmed 249 N.Y,S, 908, 232 App.Div. 
801. 

48 C.J. p 1206 note 3. 

4. U.S.—U. S. V. Baker, C.C.N.Y., 
24 F.Cas.No.14,501, 6 Blatchf. 6, 
12 . 

48 C.J. p 1206 note 4. 


5. Pa.—Fifleld v. State Ins. Co., 47 
Pa. 166, 187, 86 Am.D. 623. 

Other definitions 

Pa.—The Wanderer, 3 Phila. 627, 
538, 539. 

48 C.J. p 1206 note 4 [b] (1), (3)-(6). 
e. U.S.—U. S. V. Smith, Va., 6 
Wheat. 153, 6 L.Ed. 57. 

7. U.S.—The Ambrose Light, D.C.N. 
T., 25 F. 408. 

48 C.J. p 1207 note 6. 

8. U.S.—The Josefa Secunda, La., 5 
Wheat. 338, 6 L.Ed. 104. 

48 C.J. p 1207 note 9. 

1088 . 


Act of one commissioned by foreign 
power as crime under federal stat¬ 
ute see infra subdivision b (3) of 
this section. 

Capture of vessel by belligerents see 
the C.J.S. title War §§ 27-32, also 
67 C.J. p 399 note 46-p 412 note 5. 

9. U.S.—U. iS. V. Smith, D.C.Ga., 27 
F.Cas.No.l6,339a. 

10. U.S.—U. S. V. Klintock, Va., 5 
Wheat. 144, 5 L.Ed. 55. 

48 C.J. p 1207 note 10. 
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PIRACY 


b. Statutory Piraci^ 

(1) In general 

(2) Engaging in slave trade 

(3) Other offenses 

(1) In General 

A federal statute renders punishable one who, on 
the high seas, commits the crime of piracy as defined 
by the law of nations, and who is afterward brought into 
or is found in the United States. 

A federal statute makes provision for the pun¬ 
ishment of whoever, on the high seas, commits the 
crime of piracy as defined by the law of nations, 
and is afterward brought into or found in the 
United States.^i 

(2) Engaging in Slave Trade 

Certain federal statutes have denounced as piracies 
various acts connected with the slave trade. 

The slave trade was not piracy, unless made so 
by the treaties or statutes of the nation to whom the 
party belonged.^^ Under the power to define and 


§ 1 

punish piracies, given by the constitution, congress 
may declare to be piracy the service of a citizen 
or resident of the United States on a vessel used in 
kidnapping the inhabitants of a foreign country for 
the purpose of making them slaves, or the use of a 
vessel owned in the United States in such kidnap- 
ping.^3 The power to denounce as piracy acts 
connected with the slave trade was exercised in an 
early act of congress,^^ one section of which con¬ 
tained four descriptions of the offense to be found: 

(1) Landing and seizing the negroes or mulattoes. 

(2) Forcibly bringing or carrying them on board. 

(3) Decoying them. (4) Receiving them on board 
of the vessel.^5 Another section of the statute de¬ 
fined the offense of forcibly confining or detaining 
•any negro or mulatto with the intent to make such 
negro or mulatto a slave.^® While any citizen, be¬ 
ing of the crew O'r ship’s company of any vessel, 
whether foreign or American, might commit the 
offense,if accused was not a citizen, ownership 
of the vessel by a citizen was an essential ingredient 
of the offense.^^ 


11. ‘‘Higrii seas”, as used in. the 
statute, does not include the waters 
of the harbor of New York.—Britan¬ 
nia Shippingr Corporation v. Globe & 
Rutgers Fire Ins. Co., 244 N.T.S. 720, 
138 Misc. 38, affirmed 249 N.T.S. 908, 
232 App.Div. 801. 

Validity of statute 

A statute referring to the law of 
nations for a definition of the crime 
of piracy is a valid exercise of the 
power of congress to define and pun¬ 
ish that crime.—U. S. v. Smith, Va., 
5 Wheat. 153, 6 L.Ed. 57. 

Act of April 30, 1790 

(1) By the federal Act of April 
30, 1790 § 8, it was declared that any 
person or persons who committed on 
the high seas, or on any river, haven, 
basin, or bay, out of the jurisdiction 
of any particular state, murder or 
robbery, or any other offense, which, 
if committed within the body of a 
county, would be punishable by 
death by the laws of the United 
States, was a pirate, and should suf¬ 
fer death.—U. S. v. Klintock, Va., 
5 Wheat. 144, 6 L.Ed. 65—48 C.J. p 
1207 notes 12-17. 

(2) The words “high seas,” within 
the purview of such statute, meant 
any waters on the sea coast which 
were without the boundaries of low- 
water mark, even though such wa¬ 
ters were in a roadstead or bay 
within the jurisdictional limits of a 
foreign government.—^U. S. v. Ross, 
C.C.R.I., 27 F.Cas.No.16,196, 1 Gall. 
624—48 C.J. p 1207 note 13 [a]. 

(3) 'Such statute extended to all 
persons on board all vessels which 
threw off their national character by 
committing piracy on other vessels. 


—U. S. V. The Pirates, Ga. & S.C., 5 
Wheat. 184, 5 L.Ed. 64; U. S. v. Klin¬ 
tock. Va., 5 Wheat. 144, 5 L.Ed. 65. 

(4) But robbery committed on 
board a vessel belonging exclusive¬ 
ly to subjects of a foreign state, 
sailing under the flag of a foreign 
state, whose authority was acknowl¬ 
edged, was not piracy within the in¬ 
tent of this act, or punishable under 
it in the courts of the United States. 
—U. S. V. Palmer, Mass., 3 Wheat. 
610, 4 L.Ed. 471—48 C.J. p 1207 note 
19. 

Act of May 15, 182G 

(1) The act of May 15, 1820. de¬ 
clared the person a pirate, punish¬ 
able by death, who committed the 
crime of robbery on the high seas, in 
or on any vessel, or on any ship’s 
company of any vessel, or the lading 
thereof.—U. S. v. Baker, C.C.N.Y.. 24 
P.Cas.No.14,501, 5 Blatchf. 6—U. S. 
V. Smith, C.C.Pa., 27 F.Cas.No.16,318 
—48 CJ. p 1207 notes 20, 21. 

(2) Such statute applied to all 
persons whether citizens or foreign¬ 
ers.—U. S. V. Baiter, C.C.N.Y., 24 F. 
Cas.No.14,501, 5 Blatchf. 6. 

(3) The interpretation given to 
the words of this act applied the 
crime to the case of depredation on 
any American vessel or property, on 
the high seas under circumstances 
that would constitute robbery, if the 
offense were committed on land, 
which is felonious and forcible tak¬ 
ing from the person of another, of 
goods or money, to any value, by 
Violence or putting him in fear.—^U. 
S. V, Baker, supra—48 C.J. p 1207 
note 22, p 1208 notes 23, 24. 

1089 


12. U.'S.—The Antelope, Ga., 10 

Wheat. 66, 6 L.Ed. 268. 

13. nCT.S. —In re Charge to Grand 
Jury, C.C.E.C., 30 P.Cas,No.l8,269a, 
3 Phila. 527. 

14. U.S.—U. S. V. Westervelt, C.C. 
N.Y., 28 P.Cas.No.16,668, 5 Blatchf. 
30. 

Constitutionality of act 

The act of congress declaring the 
slave trade to be piracy was consti¬ 
tutional.—^U. S. V, Bates, 24 P.Cas. 
No. 14,544. 

15. U.S.—U. S. V. Westervelt, C.C. 
N.Y., 28 F.Cas.No.16,668, 5 Blatchf. 
30. 

Poxce as element 

(1) The first two acts compre¬ 
hended force as an essential ele¬ 
ment.—^U, S. V. Westervelt, supra. 

(2) The latter two did not com¬ 
prehend force as an essential ele¬ 
ment.—TJ. S. V, Westervelt, supra. 
Intent and acts 

(1) Intent to make persons slaves 
was an essential element of the of- 
fense.-U. S. v. Libby, C.C.Me., 26 
F.Cas.No.15,597, 1 Woodb.&M. 221— 
48 O.J. p 1208 note 41. 

(2) Acts, tending to make some 
one a slave, was also an essential 
element.—^U. S. v. Libby, supra. 

16. U.S.—U. S. V. Westervelt, C.C. 
N.Y., 28 F.Cas.No.16,668, 5 Blatchf. 
30. 

48 C.J. p 1208 note 39 [a]. 

17. U.S.—U. S. V. Westervelt, su¬ 
pra. 

48 C.J, p 1208 note 43. 

18. U.S.—U. S. V. Brown, C.C.Pa., 
24 F,Cas.No.l4,656—U. S. v. Bar- 
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(3) Other Offenses 

Federal statutes have defined the offense of plratically 
and feloniously running away with a vessel, the offense 
of combining, confederating, or corresponding with pi¬ 
rates, and other offenses involving piratical practices. 

Federal statutes have defined the offense of pi- 
ratically and feloniously running away with a ves¬ 
sel under such a statute personal force and vio¬ 
lence are not necessary ;20 but the intent must have 
been animo furandi.^i 

Federal statutes have made provision for the 
punishment of anyone who combined, confederated, 
or corresponded with pirates, knowing them to be 
guilty of piracy or robbery, 22 or who attempted to 
corrupt the master of a vessel to go over to pi- 

rates.23 

A federal statute renders punishable a person 
who, on the high seas or other waters within the 
admiralty and maritime jurisdiction of the United 
States, by surprise or open force, maliciously at¬ 
tacks or sets upon any vessel of another, with in¬ 
tent to plunder it, or to despoil any owner of mon¬ 
eys, goods, or merchandise.24 

An early federal statute declared that every citi¬ 
zen who committed piracy or robbery against the 
United States, or any citizen thereof, under color 
of a commission from a foreign power, should be 
considered a pirate.25 

§ 2, Power to Punish 

a. Nations generally 

b. United States 

a. Nations Generally 

It has been stated broadly that piracy, as an offense 
against the law of nations, may be punished by any na¬ 
tion. 


It has been stated broadly that piracy, as an of¬ 
fense against the law of nations, may be punished 
by any nation, whether committed by natives or 
foreigners,^® and that, since general pirates are 
deemed enemies of the human race, making war on 
all mankind indiscriminately, the crime being one 
against the universal laws of society, the vessels of 
every nation have a right to pursue, seize, and 
punish them.27 A distinction has been recognized, 
however, with respect to the power to punish, be¬ 
tween piracies under the law of nations and those 
offenses to which the term “piracy” has been 
arbitrarily applied by the municipal codes of par¬ 
ticular nations.2S 

b. United States 

The constitution confers on congress the power 
to provide for the punishment of piracy. 

There are two distinct provisio'ns of the Constitu¬ 
tion by which congress is empowered to punish 
piracy. By section eight of the first article of the 
Constitution congress is authorized “to define and 
punish piracies and felonies committed on the high 
seas, and offenses against the law of nations.”29 
Furthermore, by such article and section, the con¬ 
stitution in express terms gives authority to regulate 
commerce and to pass all laws necessary to carry 
that power into effect and the authority thus 
conferred on congress has been exercised by a great 
variety of legislative enactments, and various of¬ 
fenses are denominated and punished as piracy.^i 

§ 3. Seizure and Condemnation of Vessels 

a. In general 

b. Under statutes 


naud, C.'C.Pa., 25 F,Cas.No.l4,918, 
3 Wall-Jr. 143. 

19. U.S.—U. S. V. Tully, C.C.Mass., 
28 F.Cas.No.16.545, 1 Gall. 247. 

48 C.J. P 1208 note 26. 

20. XJ.S.—^U. S. V. Tully, supra, 

48 C.J. P 1208 note 27. 

21. U.S.—U. S. V. Tully, supra. 

22. U.S.—U. S. V. Howard, C.C.Pa., 

26 F.Cas.No.15,404. 3 Wash.'C.C. 

340. 

48 C.J. p 1208 note 32. 

23. U.S.—U. S. V. Howard, supra. 

48 C.J. p 1208 note 32. 

24. seas,” as used in the 
statute is not limited to uninclosed 
waters of ocean extending outside 
boundary line of state.—Miller v. 
U. S., C.C.A.CaL, 88 iF.2d 102. 

25. U.S.—U, S. V. Baker, C.C.N.Y., 
24 F.Cas.lSro.14,501, 5 Blatchf. 6. 

48 C-J. P 1208 note 33. 


' 26. U.S.—U. S. V. Smith, aC.Pa., 27 

F.Cas.No.16,318. 

27. U.S.—U. S. v. Baker, C.C.N.T.. 
24 F.Cas.No.14,501, 5 Blatchf. 6. 

48 C.J. p 1208 note 45. 

28. U.S.—The Chapman, D.C.Cal., 5 
F.Cas.No.2,602, 4 Sawy. 601. 

In making the distinction, the 
court quoted, with apparent approval 
from the argument of Mr., after¬ 
ward Chief Justice, Marshall, in the 
Robins Case, D.C.S.C., 27 F.Cas.No. 
16,175, as follows: “It is by con¬ 
founding general piracy with piracy 
by statute, that indistinct ideas 
have been produced respecting the 
power to punish offenses committed 
on the high seas. A statute may 
make any offense piracy, committed 
within the jurisdiction of the nation 
passing the statute, and such of¬ 
fense will be punishable by that na¬ 
tion. But piracy, under the law of 
nations, which alone is punishable 
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by all nations, can only consist in 
an act which is an offense against 
all. No particular nation can in¬ 
crease or diminish the list of of¬ 
fenses thus punishable."—^^The Chap¬ 
man, D.iC.Cal., 6 F.Cas.No.2,602, 4 

Sawy. 501. 

29. U.S.—In re Charge to Grand 

Jury, C.C.Mass., 30 F.Cas.No.18,- 
277, 2 Sprague 285. 

48 C.J. p 1209 note 61. 

Term **high seas,” within meaning 
of constitutional provision giving 
congress power to punish piracies 
and felonies, includes waters on sea- 
coast without boundaries of low- 
water mark.—Murray v. Hildreth, 
G.C.A.Fla,, 61 F.2d 483. 

30. U.S.—In re Charge to Grand 

Jury, C.C.Mass., 30 F.Cas.No. 18,- 
277, 2 Sprague 285. 

31. U.S.—^In re Charge to Grand 

Jury, supra. 
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PIRACY 


§§ 3^ 


a. In Greneral 

It has been stated broadly that under the law of 
nations a vessel captured for engaging In piracy may 
be treated as a prize. 

Under the law of nations a vessel captured for 
engaging in piracy becomes a prize because of the 
universal war presumed to have been declared by 
the pirate against commerce and human kind at 
large.^2 Jn general, however, the law of nations 
docs not require the condemnation of the cargo 
for petty offenses, unless the owner thereof co¬ 
operates in and authorizes the unlawful 'act.33 

T). Under Statutes 

Federal statutes have made provision for seizing 
and condemning vessels attempting or committing pirati¬ 
cal aggressions. 

Under federal statutes designed to protect the 
commerce of the United States and punish the crime 
of piracy any armed vessel may be seized and 
brought in, or any vessel the crew whereof may be 
arnied, and which shall have attempted or commit¬ 
ted any piratical aggression, search, restraint, dep¬ 
redation, or seizure on any vessel; and such of¬ 
fending vessel may be condemned and sold, the 
proceeds whereof to be distributed between the 
United States and the captors, at the discretion of 
the court.^^ The act extends to all armed vessels 
which commit the unlawful acts specified therein.35 
It is not necessary that there should be either ac¬ 
tual plunder or an intent to plunder if the act 
is committed from hatred, or an abuse of power, 
or a spirit of mischief, it is sufficient.The in¬ 
nocence or ignorance on the part of the owners of 
the prohibited acts will not exempt the vessel from 
condemnation.^^ Condemnation of cargo is not au¬ 
thorized by these statutes.39 


An act supplementary to these statutes subjects 
to capture on the high seas, and to seizure in port, 
vessels built, purchased, fitted out, in whole or in 
part, or held for the purpose of being employed in 
the commission of any piratical aggression, search, 
restraint, depredation, or seizure.^^^ 

§ 4. Criminal Prosecutions 

General rules as to indictments and other criminal 
procedural matters apply in prosecutions for piracy. 

A charge that the piracy was committed *'on the 
high seas, and within the jurisdiction of the court, 
within the admiralty and maritime jurisdiction of 
the United States, and out of the jurisdiction of 
any particular state,” is a sufficient statement of 
venue, without any other specification of place.^^ 
Where the offense is such that the court has juris¬ 
diction, although the vessel has no national charac¬ 
ter, no national character need be alleged in the in¬ 
dictment.*^ 2 .Since the offense of piracy is one 
which may be committed by one or more persons, 
an indictment charging three persons with commit¬ 
ting the crime jointly is sufficient, and proof of the 
guilt of either one will authorize his conviction and 
the acquittal of the others.^2 

On a prosecution for piracy, where there is no 
proof that in the first instance any unlawful acts 
were meditated by the commander of a vessel and 
her crew, it is not sufficient to prove piratical acts 
committed by the commander and his crew gen¬ 
erally;**^ but it must be proved that each accused 
participated in the taking, and did it feloniously.^^ 
It is unnecessary on the trial of an indictment for 
piracy to produce a merchant vesseFs register, or 
documentary evidence, to prove her national char¬ 
acter;^® but such evidence is admissible,and is 


32. U.S.—The City of Mexico, DJC. 
IFla., 28 F. 148. 

Prize: 

In general see the C.J.S. title War 
§§ 27-32, also 67 C.J. P 399 note 
46-p 412 note 11. 

Jurisdiction in prize cases see Ad¬ 
miralty §§ 61-55. 

procedure and practice in Admiralty 
in general see Admiralty § § 70-204. 

33. U.-S.—^U. S. V. The Malek Adhel, 
Md., 2 How. 210, 11 L.Ed. 239. 

34. U.S.—^U. S. v. The Malek Ad¬ 
hel, Md., 2 How. 210, 11 UEd. 239. 

48 C.J. p 1209 note 66. 

35. U.S.^U. S. V. The Malek Adhel, 
supra. 

48 C.J. p 1209 note 68. 

36. U.S.—U. S. v. The Malek Adhel, 
supra. 

48 C.J. p 1209 note 60. 


37. U.S.—U. S. V. The Malek Adhel, 
supra. 

48 C.J. p 1209 note 60. 

38. U.S.—U. S. V. The Malek Adhel, 
supra. 

39. U.S.—U. iS. V. The Malek Ad¬ 
hel, supra. 

40- U.S.—The Chapman. D.C.Cal., 5 
F.Cas.No.2,602, 4 Sawy. 601. 

48 C.J. p 1209 note 66. 

41. U.S.—St. Clair v. U. S., Cal., 14 
S.Ct. 1002, 154 U.S. 134, 38 L.Ed. 
936—U. S. V. Gilbert, C.C.Mass., 25 
P.'Cas.No.l5,204, 2 Sumn. 19. 

Requisites and sufficiency of Indict¬ 
ments and informations generally 
see Indictments and Informations 
§§ 35-184. 


42. U.S.—U. S. V. The Pirates, Ga. 

&S.C., 5 Wheat. 184, 5 L.Ed. 64— 
U. S. V. Demarchi, C.C.N.Y., 25 

F.Cas.No.14,944, 5 Blatchf. 84. 

43. U.S.—St. Clair v. U. S., Cal., 14 
S.Ct. 1002, 154 U.S. 134, 38 L.Ed. 
936. 

48 C.J. p 1210 note 69. 

44. U.S.—U, S. V. Jones, C,C.Pa., 

26 F.Cas.No.16,496, 3 Wash.C.C. 

228. 

45. U.S.—^U. S. V. Jones, supra. 

48 C.J. p 1210 note 72. 

46. U.S,—'U. S. V. The Pirates, Ga. 
& S.C., 5 Wheat. 184, 5 L.Ed, 64. 

47. U.S.—St. Clair v. U. S., Cal., 14 
S.Ct, 1002, 154 U.S. 134, 38 L.Ed. 
936. 
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prima facie sufficient to establish the nationality of 
the vessel.*^8 A paper purporting to have been is¬ 
sued by an unrecognized government has been re¬ 


ceived in evidence merely as a paper found on the 
vessel involved.*^® 

Questions of fact are for the jury.®® 


PIRATA. In Spanish law, a pirate.^ 

PIRATA EST HOSTIS HUMANI G-ENERIS. See 
48 C.J. p 1210 note 2. 

PISOARIA. See Msh § 1. 

PISCARY. See Common Lands § 4b (2). 

PISTOL. See the C.J.S. title Weapons § 1, also 48 
C.J. p 1210 notes 6-14. 

PISTON*. A device for receiving the pressure of, 
or operating upon, a fluid in a cylinder or tube.^ 

PIT. The term “pit” is defined generally as mean¬ 
ing a cavity or hole in the ground, natural or artifi¬ 
cials 

As a mining term the word “pit” is defined in 
Mines and Minerals § 3 h. 

The word “pit” is employed in railroad terminolo¬ 
gy to indicate the part of a locomotive tender next 
to the engine in which the coal for use in the loco¬ 
motive is stored, as stated in the C.J.S. title Rail¬ 
roads § 1, also 48 C.J. p 1210 note 20. 

PITCH. A carbonaceous substance more than nine¬ 
ty-nine per cent combustible and more than fifty 
per cent volatile.^ 

The word “pitch” is also defined as meaning a 
slope or degree of slope; a sloping place; and in a 


mechanical sense, the distance apart of two things, 
especially of consecutive equidistant ones in a 
series, as the distance from any point on a thread 
of a screw or other helical figure to the corre¬ 
sponding point on an adjacent thread measured 
parallel to the axis.5 

As used with respect to common lands the word is 
defined in Common Lands § 15 b. 

PITPALL. A trap set to ensnare the unwary.® The 
duty of the occupant of premises to protect per¬ 
sons rightfully on the premises from pitfalls is 
treated in Negligence § 83. 

PIVOT. A fixed shaft or hub.^ 

PIVOTAL. Of the nature of or forming a pivot; 
belonging to or constituting a pivot, or that upon 
which something tunas or depends.® 

P. J.; P. L. See Abbreviations 1 C.J.S. p 276 
note 5. 

PLACARD. An edict; a declaration; a manifesto; 
also an advertisement or public notification.® 

PLACE. 

-^In Greneral. While it has been said that the 

word “place” in its usual signficance has a distinctly 
limited meaning,^® ordinarily it is considered to be 
a very indefinite term;ii a relative, comprehen¬ 
sive,^® word, having a variable meaning, 14 and the 


48. XT.S.—^St. Clair v. U. 'S., supra. 

49. U.S.—U. S. V. Hutchingrs. C.C. 

Va., 26 F.Cas.No.15,429, Brunn. 

ColLCas. 489, 2 Wheel.Cr., N.T., 

543. 

50. TJ.S.—U. S. V. Baker, C.G.lsr.T.. 
24 F.Cas.No.14.501, 6 Blatchf. 6. 

1. Escriche Diccionario. 

2. New Standard D. 

“Piston rin.gr” 

A packing- ring used on pistons 
of internal combustion engines.— 
Cords V. Coil Mfg. Co., C.C.A.Cal., 
97 F.2d 68. 

3. Iowa.—Walker v. Dwelle, 176 N. 
W. 957, 964, 187 Iowa 1384. 

"Gravel pit“ see 38 C.J.S. p 1074 
note 20. 

4. U.S.—Cornec v. Baltimore & O. 
R. Co., C.C.A.Md., 48 F.2d 497, 500. 

"Pitch dust" see 28 C.J.S, p 595 note 
68 . 

5- Webster New Int.D. 


“Pitch of a screw” is a trade term 
meaning the distance • between the 
flight at the corresponding points.— 
Chicago Steel Foundry Co. v. Burn¬ 
side Steel Foundry Co., IC.C.A.111., 
132 F.2d 812, 814. 

6. Iowa,—^Hall v. Manson, 68 N.W. 
922, 927, 99 Iowa 698, 34 L.R.A. 
207. 

7. U.S.—IT. S. Light & Heating Co. 
V. Safety Car Heating & Lighting 
Co., C.C.I11., 191 F. 850, 851. 

8. Century D. 

Phrases 

(1) "Pivotal bridge spring" de¬ 
scribed as used in eyeglass con¬ 
struction see Bridge 11 C.J.S. p 879 
note 47. 

(2) "Pivotal support;" a rigid, 
nonrotating support.—^U. S. Light & 
Heating Co. v. Safety Car Heating & 
Lighting Co., C.C.IIL, 191 (F. 850, 861. 

9. Black L.B. 


10. B.C.—^Lukens Steel Co. v. Per¬ 
kins, 107 P.2d 627, 631, 70 App.D. 
C. 354. 

11. Cal.—Standley v. Knapp, 298 P. 
109, 112, 113 Cal.App. 91. 

Ill.—Town of Audubon v. Hand, 83 
N.B. 196, 197, 231 Ill. 334. 

Mont.—State v. Thomas, 64 P. 603, 
604, 25 Mont. 226. 

Okl.—Town of Grove v. Haskell, 104 
P. 66, 64, 24 Okl. 707. 

48 C.J. p 1211 note 36. 

12. Ala.—^Marx & Co. v. Bankers' 
Credit Life Ins. Co., 139 So. 421, 
426. 224 Ala. 249. 

13. Iowa.—State v. Cahalan, 214 N. 
W. 612, 613, 204 Iowa 410—State 
V. Shackleford, 200 N.W. 192, 194, 
198 Iowa 762. 

N.D.—State v. Brown, 104 N.W. 1112, 
14 N.D. 529. 

14. Fla.—^Burns v. McDaniel, 140 
So, 314, 316, 104 Fla. 626. 
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PLAGE 


jDarticular signficance of the term in any given in¬ 
stance depends on the connection and circumstances 
of its use.^5 

- ^As a Noun. The word “place^^ is generally as¬ 
sociated with objects which are, in their nature, 
fixed and territorial.^^ While the term is often used 
■of a mere point, as ''the place of beginning,” on a 
boundary line, or the point where two lines meet,^'^ 
it is also commonly employed to denote an area or 
portion of land marked off by boundaries, real or 
imaginary, as a region, locality, site, or spot.i® The 
word is too indefinite to be used for purposes of 
exact measurement in terms of acres or square 
miles. 

There is some difference of opinion as to whether 
the word "place” may properly be applied to a 
territory large in area. On the one hand, it has 
been said that it does not connote a large geo-graphi¬ 
cal area with widely diverse interests;20 on the 
other hand, it has been stated that the term "place” 


may be applied to any locality, limited by boun¬ 
daries, however large or however small,and that 
it is entirely proper to employ the word to denote 
a country, state, county, city, village, town, or 
even a very small portion of a town .22 The extent 
of the locality is to be determined by the connection 
in which the word is used,23 and, since the term 
"place” expresses simply locality and not kind, 
qualifying words become necessary to indicate the 
kind of place to which reference is made.^^ 

In its primary and most general sense the term 
"place” is defined as meaning locality, situation, or 
site;25 an area or portion of land marked off or 
regarded as marked off or separated from the rest, 
as by occupancy, use, or character;26 any portion 
of space regarded as measured off or distinct from 
all other space or as appropriated to some definite 
object or use;27 a definite locality or location; a 
particular point or portion of space, especially that 
pai-t of space occupied by, or belonging to, a thing 
under consideration. 2 8 


Ill.—Carlin v. City of Chicago, 104 
N.E. 905. 907, 262 Ill. 564, Ann.Cas. 
1915B 213. 

Me.—Lowden v. Graham, 9 A.2d 659, 
661, 136 Me. 341—State v. Fez- 
zette, 69 A. 1073, 1075, 103 Me. 467. 
Okl.—Powell V. state, 174 P.2d 929, 
930, 83 Okl.Cr. 194—Long v. State, 
152 P.2d 122, 123, 79 Okl.Cr. 104— 
England v. State, 8 P.2d 690, 692, 
53 Okl.Cr. 142—^Nowlin v. State, 
278 P. 398, 399, 43 Okl.Cr. 305— 
Davis V. State, 259 P. 172, 173, 38 
Okl.Cr. 39—Wilder v. State, 246 P. 

660, 661, 34 Okl.Cr. 291. 

48 C.J. p 1211 note 37. 

15- Ala.—Marx & Co. v. Bankers’ 
Credit Life Ins. Co., 139 So. 421, 
426, 224 Ala. 249. 

Me.—Lowden v. Graham, 9 A.2d 659, 

661, 136 Me. 341. 

Tex.—Comeaux v. State, 42 S.W.2d 
255, 258, 118 Tex.Cr. 223. 

48 C.J. p 1211 note 37. 
le- N.Y.—People v. Weisbiatt, 258 
ISr.T.S. 687, 688, 144 Misc. 297. 

17. Ill.—Carlin v. City of Chicago, 
104 N.E. 905, 907, 262 Ill. 564, Ann. 
Cas.l915B 213. 

Mont.—State v. Thomas, 64 P. 503, 
504, 25 Mont. 226. 

18. Me.—State v. Fezzette, 69 A 
1073, 1075, 103 Me. 467. 

Mont.—State v. Thomas, 64 P. 503, 
504, 25 Mont. 226. 

Okl.—Town of Grove v. Haskell, 104 
P. 56, 64, 24 Okl. 707. 

19. D.C.—Lukens Steel »Co. v. Per¬ 
kins, 107 F.2d 627, 631, 70 App.D.C. 
354. 

^20. D.C.—Lukens Steel Co. v. Per¬ 
kins, supra. 

.21. Me.— Corpus Juris CLUOted. in 
70 C.J.S,—63 


Lowden v. Graham, 9 A.2d 659, 
661, 136 Me. 341. 

Mont.—State v. Thomas, 64 P. 503, 
504, 25 Mont. 226. 

Vt.—Law V. Fairfield, 46 Vt. 425, 
432. 

22. Ill.—Town of Audubon v. Hand, 
83 N.E. 196, 197, 231 Ill. 334. 

Mont.—State v. Thomas, 64 P. 503, 
504, 25 Mont. 226. 

Tex.—Smart v. State, 27 S.W.2d 813, 
115 Tex.Cr. 147. 

48 C.J. p 1212 notes 47 [a], 54, 55, 
76. 

Kegion or country 
Mo.—State v. Ross, 143 S.W. 502, 506. 
160 Mo.App. 682. 

23. Cal.—Standley v. Knapp, 298 P. 
109, 112, 113 Cal.App. 91. 

Ill.—Town of Audubon v. Hand, 83 
N.E. 196, 197, 231 Ill. 334. 

Mont.—State v, Thomas, 64 P. 503, 
604. 25 Mont. 226. 

48 C.J. P 1212 note 82. 

24. Pa.—^Mullen v. Erie County, 85 
Pa. 288, 291, 27 Am-R. 650. 

Tex.—Smart v. State, 27 S.W.2d 813, 
115 Tex.Cr. 147. 

25. Fla.—Burns v. McDaniel, 140 
So. 314, 316, 104 Fla. 526. 

Va.—Great Atlantic & Pacific Tea 
Co. V. City of Richmond, 33 S.E. 
2d 795, 802, 183 Va. 931. 

48 C.J. p 1211 note 38, 

Similarly defined. 

(1) Any particular spot or locality. 
—Hackney v. Commonwealth, 46 S. 
E.2d 241, 242, 186 Va. 888. 

(2) Ground.—State v. Ross. 143 S. 
W. 602, 506, 160 Mo.App, 682. 

(3) Site. 

Mo.—^State v. Ross, supra. 
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N.T.—^People v. Weisbiatt, 258 N.T. 
S. 687, 688, 144 Misc. 297. 

(4) Situation.—^People v. Weis¬ 

biatt, supra. 

(5) Spot.—State v. Ross, supra. 

26. Ind.—Hammell v. State, 152 N. 
E. 161, 163, 198 Ind. 45. 

Area 

Me.—^Prentiss v. Davis, 23 A. 246, 
248, 83 Me. 364, 371. 

27. Ind.—^Hammell v. State, 152 N. 
E. 161, 163, 198 Ind. 45. 

Mo.—State v. Ross, 143 S.W. 502, 
506, 160 Mo.App. 682. 

Similarly defined 

(1) Any portion of space regarded 
as distinct from all other space, or 
appropriated to some definite object 
or use. 

Ind.— Corpus Juris cited in Cox v. 
State, 177 N.E. 898, 900, 202 Ind. 
684. 

Me.—Lowden v. Graham, 9 A.2d 659, 
661, 136 Me. 341. 

(2) A portion of space regarded 
as separate from the rest of space. 
—Hammell v. State, 152 N.E. 161, 
163, 198 Ind. 45. 

(3) A portion of space regarded 
as distinct from all other space. 
Me.—Prentiss v. Davis, 22 A. 246, 

248, 83 Me. 364. 

Va.—Great Atlantic & Pacific Tea 
Co. V. City of Richmond, 33 S.E. 2d 
795, 802, 183 Va. 931. 

(4) A portion of space occupied 
by a body.—Hackney v. Common¬ 
wealth, 45 S.E.2d 241, 242, 186 Va. 
888 . 

28. N.T.—^People v. Weisbiatt, 268 
N.T.S. 687, 688, 144 Misc. 297. 
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In a more restricted sense the word "place” is 
defined as meaning an open spaced9 or square^ ^ in a 
city; also, a court or street, especially a short or 
subordinate street, as a market place.^^ 

In a somewhat different sense the term "place” 
means space regarded as abode or quartersthe 
place where one resides; his homestead.^^ 

The word "place” frequently is used to denote, or 
as meaning, a building;34 ^nd the word may be 
used to indicate an entire building,and even a 
building with adjoining grounds,or an estate.^ 
Any kind of building may be indicated by the term 
"place;” a house,a dwelling,^^ a mansion,^0 or a 
hoteland the term has been applied to a swim¬ 
ming pool, a skating rink, and to a golf club and 
the surrounding grounds.^2 fact, the term "place” 
may be applied to any inelosure, whether covered 
or not,^3 and it may even be employed to denote a 
depression in the ground surrounded by thick vines 
with a few poles nailed around it.^^ 

The word "place” may be used to indicate some¬ 
thing less than an entire building, and it may be 
employed to denote a portion of a building set apart 
for a particular purpose, as a theater or church,^ 5 
or a dance floor.^^ The term may be applied to one 


or more rooms in a building,as a room or rooms 
used as an ofS.ce.'^^ 

The term "place” may be applied to any occupied 
situation,^^ a room to abide in, or a seat in such a 
room, or in a coach or public place.It may be 
employed to denote a positional which is occupied 
and held;^^ a strongholda foi'tress;^^ a forti¬ 
fied town;^^ or a fortified post.®® 

For other applications of the term see 48 C.J. 
p 1212 notes 49-81. 

"Place” has been held to he equivalent to, or 
synonymous with, "building” see 12 C.J.S. p 381 
note 3'2, "city” see 14 C.J.S. p 1152 note 13.1, 
"house” see 41 C.J.S. p 365 note 68.1, "lane” see 
52 C.J.S. p 771 note 13, "locality” see 54 C.J.S. p 
662 note 90, "office” see Officers § 1, "park” see 67 
C.J.S. p 867 note 14, "position,”^? ^^street,”58 and 
"town” see the C.J.S. title Towns § 2, also 48 C.J. 
p 1212 note 76. 

It has been compared with, or distinguished from, 
"appliance” see 6 C.J.S. p 75 note 96, “building” 
see 12 C.J.S. p 382 notes 40, 50, “erection” see 30 
C.J.S. p 1135 note 66, and "port.”®^ 

The distinction between "place” and "position” 
with reference to employees of municipalities is 


Similarly defined 

Space occupied by, or belonging 
to, a thing under consideration.— 
Hammell v. State, 152 INr.E. 161, 163, 
198 Ind. 45, 

29. Tex.—Smart v. State, 27 S.W. 
2d 813, 115 Tex.Cr. 147. 

30. Fla.—^Burns v. McDaniel, 140 

So. 314, 316, 104 Fla. 526. 

48 C.J. p 1213 note 84. 

31. Fla.—Burns v. McDaniel, supra. 
Ill.—Carlin v. Chicago, 104 N.E. 905, 

907, 262 Ill. 564, Ann.Cas.l915B 

213, 

32. Ind.—^Hammell v. State, 152 N. 
E. 161, 163, 198 Ind. 46. 

33. Conn.—Hodges v. Kowing, 18 A. 
979, 980, 58 Conn. 12, 7 L.R.A. 87. 

34. U.S.—Bradford v. Hurt, D.C. 
Tex., 15 F.'Supp. 426, 428. 

Fla.—Burns v. McDaniel, 140 So. 

314, 316, 104 Fla. 526. 

Ill.—Carlin v. City of Chicago, 104 
H.E. 905, 907, 262 Ill, 564, Ann.Cas. 
1915B 213. 

Iowa.—Shideler v. Sioux, 139 N.W. 

897, 900, 158 Iowa 417. 

Mass.—Brookline v. Hatch, 45 N.E. 
756, 757, 167 Mass, 380, 381, 36 L. 
B.A. 495. 

35- Iowa.—State v. Cahalan, 214 N. 
■W. 612, 613, 204 Iowa 410—State 
V. Shackleford, 200 N.W. 192, 194, 
198 Iowa 752, 


N.D.—State v. Brown, 104 N.W. 
1112, 14 N.D. 529. 

36. Mont.—State v. Thomas, 64 P. 

503, 504, 25 Mont. 226. 

37- Fla.—Burns v. McDaniel, 140 
So. 314, 316, 104 Fla. 526. 

Ill.—Carlin v. City of Chicago, 104 
N.E. 905, 907, 263 HI. 564, Ann.Cas. 
1915B 213. 

38. Tex.—Smart v. State, 27 S.W. 
2d 813, 115 Tex.Cr. 147. 

Va.—Great Atlantic & Pacific Tea 
Co. V. City of Richmond, 33 S.E.2d 
795, 802, 183 Va. 931. 

39. Mo.—State v. Ross, 143 S.W. 
502, 506, 160 Mo.App. 682. 

A collection of dwellings 
Pa.—In re Monongahela Water Co., 
9 Pa.Co. 57, 59. 

40. Mo.—State v. Ross, 143 S.W. 
502, 506, 160 Mo.App. 682. 

41. Mass.—Commonwealth v. Pur¬ 
cell, 28 N.E. 288, 154 Mass. 388. 

42. XJ.S.—Exmoor Country Club v. 
-U. S., C.C.A.I11., 119 F-2d 961, 963. 

43- Iowa.—Shideler v. Sioux, 139 N. 

W. 897, 900, 158 Iowa 417. 

48 C.J. p 1212 note 63. 

44. Iowa.—State v. Elliott, 199 N. 
W. 270, 271, 198 Iowa 71. 

45. TJ.S.—Bradford v. Hurt, D.C. 
Tex., 15 F.Supp. 426, 428. 

Mont.—State v. Thomas, 64 P. 503, 

504, 25 Mont. 226. 
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46. U.S.—^Exmoor Country Club v. 
U. S., C.C.A.I11,, 119 F.2d 961, 963. 

47. Iowa.—State v. Cahalan, 214 N. 

W. 612, 613, 204 Iowa 410—State v. 
Shackleford. 200 N.W. 192, 194, 

198 Iowa 752. 

N.D.—State v. Brown, 104 N.W. 1112, 
14 N.D. 529. 

48. Va.—Great Atlantic & Pacific 
Tea Co. v. City of Richmond, 33 
S.E.2d 795, 802, 183 Va. 931. 

49. Fla.—Burns v. McDaniel, 140 

So. 314, 316, 104 Fla. 526. 

50. Mont—State v, Thomas, 64 P. 
503, 604, 25 Mont. 226. 

51. Mo.—Slate v. Ross. 143 S.W. 

502, 506, 160 Mo.App. 682. 

52. Mo.—State v. Ross, supra. 

53. Mo.—Stale v. l^oss, supra. 

54. Mont.—State v. Thomas, 64 P. 

503, 504, 25 Mont 226. 

55. Mo.—State v. Ross, 143 S.W. 

602, 606, 160 Mo.App. 682. 

56. Mo.—State v. Ross, supra. 
Mont.—State v. Thomas, 64 P. 603, 

504, 25 Mont 226. 

57. Mont—Smith v. School District 
No. 18, Pondera County, 139 P.2d 
518, 522, 115 Mont 102. 

58. Fla.—^Burns v. McDaniel, 140 
So- 314, 316, 104 Fla. 626. 

59. U.S.—^Trundy v. The Tawtemio, 
D.C.N.T., 53 F. 836. 
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treated in Municipal Corporations § 701. The word 
^^place’^ is used in various statutes declaring it to be 
unlawful to convey liquor from one place within 
a state to another place therein, and as so employed 
has been construed as meaning region or locality 
as stated in Intoxicating Liquors § 234 b. 

Place of resort, A place to which persons com¬ 
monly and habitually resort;60 a place for the 
entertainment of persons other than the inhabitants 
or occupants of the premises.®^ The term connotes 
frequent or repetitive visits to a place,62 which 
need not be open to everyone.63 It is sufficient if it 
is resorted to by a limited class, such as the mem¬ 
bers of a club or by certain individuals not con¬ 
stituting a class,64 and in this sense a clubhouse 
constitutes a place of resort.6 5 One’s residence or 
home, however, cannot fairly be classed as a place 
of resort by the owner or resident,6 6 and hence a 
vessel is not considered a place of resort for crew 

members.67 

^^Place of resort” has been distinguished from 
^^place of abode” see 1 C.J.S. p 310 note 11. 

Place of public resort, A place resorted to by the 
public; 66 a place frequented with the same free¬ 
dom that men resort to a victualing house, tavern, 
or grocery. 6 9 

^^Place of public resort” as applied to gambling 
and like transactions see Graming § 1 f; and as 
used with respect to the sale of intoxicating liquors 


see Intoxicating Liquors § 262. 

Place of worship. A church building or place de¬ 
voted exclusively or primarily to worship by per¬ 
sons of one faith or sect banded together;'^6 any 
place or stmcture where worship is statedly held;"^^ 
a place consecrated to regular stated religious wor- 
ship;72 a place set apart for worship a place 
where a number of persons meet together for the 
puriDOse of worshipping Grod;*^^ the gathering of 
individuals for public worship.*^5 A place of wor¬ 
ship is constituted by the congregation of numerous 
worshippers thereat,76 whatever may be the nature 
of the place at which they assemble.77 

Public place. There are many definitions of the 
expression “public place.”78 It is not an occult 
term, but, rather, a part of the English language 
and the words are common and ordinary in usage. 79 
A “public place” is the converse of a “private 
place,”66 and the term suggests a place open to the 
general public and available for use by the general 
public without limitation except such as may be 
required in the interest of safety and good order.61 
However, a “public place” is not necessarily devoted 
solely to the uses of the public,62 and it is the 
actual use by the public, and not the legal right 
of the public to continue in the use, that makes a 
place public.63 The term does not include all 
places where people may be congregated together.64 

As applied to an inclosure, room, or building, a 
“public place” must be considered as one wherein, 


60. Me.—State v. Cumberland Club, 
91 A. 911, 912, 112 Me. 196. 

61. Nev.—State v. On Gee How, 15 
Nev. 184, 187. 

62. U.S.—The Pietro Campanella, T>. 

C. Md., 73 P.Supp. 18, 25. 

63. Me.—State v. Cumberland Club, 
91 A. 911, 912, 112 Me. 196. 

€4. Me.—State v. Cumberland Club, 
supra. 

65. Me.—State v. Cumberland Club, 
supra. 

66. U.S.—The Pietro Campanella, 

D. C.Md., 73 P.Supp. 18, 25. 

67. U.S.—The Pietro Campanella, 
supra. 

68. Vt.—Shaw v. Carpenter, 54 Vt. 
155, 161, 41 Am.R. 837. 

69. Vt.—State v. Spaulding, 17 A. 
844, 847, 61 Vt. 505, 512. 

50 C.J, p 861 note 94. 

70. Minn.—Kaplan v, Virginia In¬ 
dependent School Dist., 214 N.W. 
18, 20, 171 Minn. 142, 57 L.P.A. 
185. 

Phrases of like import 

(1) ‘Actual place of religious wor¬ 
ship’* see Actual 1 C.J.S. p 1443 note 
85. 


(2) “Place of public worship” dis¬ 
tinguished from “church” see Church 
14 C.J.S. p 1117 note 33. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 1214 note 
39 a. 

71. Wis.—State v. Edgerton School- 
Dist. No. 8, 44 N.W. 967, 979, 76 
Wis. 177, 20 Am.S.R. 41, 7 L.R.A. 
330. 

72. Pa.—^Howell v. Philadelphia, 8 
Phila. 280, 281. 

73. Colo.—People v. Stanley, 255 P. 
610, 615, 81 Colo. 276. 

74. Tex.—Church v. Bullock, 109 S. 
W- 115, 118, 104 Tex. 1, 16 L.R.A., 
N.S., 860. 

75. Ga.—^Amorous v. State, 57 S.E. 
999, 1001, 1 Ga.App. 313, 

76. N.C.—State v. Swink, 20 N.C. 
358, 359. 

77. Ga.—^Amorous v. State, 57 S.E. 
999, 1001, 1 Ga.App. 313, 316. 

48 C.J. p 1214 note 47. 

78. Iowa.—Corpus Juris cited in 
In re Walnut St. Bridge in City of 
Des Moines, 261 N.W. 781, 783, 220 
Iowa 55. 

48 C.J. p 1215 notes 50--57, 
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79. Wis.—^Wilson t. City of Sheboy¬ 
gan, 283 N.W. 312, 317, 230 Wis. 483 
—Bauchier v. Hammer, 123 N.W. 
132, 134, 140 Wis. 648. 

80. Iowa.—In re Walnut St. Bridge 
in City of X)es Moines, 261 N.W. 
781, 783, 220 Iowa 55. 

Similarly expressed 

The term “public” as applied to a 
place is not an absolute but a rela¬ 
tive term, used in contradistinction 
to the term “private.”—City of Low¬ 
ell V. Marden & Murphy, 74 N.E.2d 
666, 669, 321 Mass. 597, 

81. U.S.—Finn v. Schreiber, D.C.N. 
Y., 35 F.Supp. 638, 640. 

N.Y.—Madison Products Co. v. Col¬ 
or, 152 N.E. 264, 266, 242 N.Y. 
467. 

82. N.Y,—People v. Soule, 142 N.Y.S, 
876, 880. 

Tex.—^Murchison v. State, 5 S.W. 508, 
24 Tex.App. 8. 

83. S.D.—State v. Lanouette, 216 N. 
W. 870, 872, 52 S.D. 121. 

48 C.J. p 1215 note 58. 

84. Ind.—State v. Welch, 88 Ind. 
i 308, 310. 



PLACE 


70 aj.s. 


by general invitation, members of tbe public at¬ 
tend for reasons of business, entertainment, instruc¬ 
tion, or the like, and are welcome as long as they 
conform to what is customarily done there. 

The term ^'public place’^ is variously defined as 
meaning any place to which the public is invited or 
is permitted to go or congregate;®® a place where 
the public resort;®*^ a place openly and notoriously 
public, a place of common resort;®® any place so 
situated that what passes there can be seen by any 
considerable number of persons, if they happen to 
look;®® a place where the public has a right to go 
and be;^® every place which is for the time made 
public by the assemblage of people a place which 
is in point of fact public, as distinguished from 
private, a place that is visited by many persons, and 
usually accessible to the neighboring public.®^ 

The term ^^public place” is relative®® rather than 


absolute,®^ and its meaning depends largely on the 
context in which it is used,®® since what is a public 
place for one purpose may not be for another.®® 
The term has been applied to a variety of places, 
as, a public cafe,®'^ a public dance hall,®® a hotel,®® 
a grand jury room while the grand jury is in session 
therein,! the police headquarters of a city,® a porch 
in front of an apartment building,® a men^s reading 
room of a public library,^ and a filling station.® 

In many jurisdictions statutes provide that notice 
may be given under some circumstances by posting 
in a public place, and what will constitute a ^^public 
place” within the meaning of such statutes is treat¬ 
ed in Notice § 18 f. Criminal prosecutions for be¬ 
ing intoxicated in a public place are treated in 
Drunkards § 14 a (2) (b), and drunkenness in a 
public place as constituting disorderly conduct is 
discussed in Disorderly Conduct § lb (3) (g). For 


85- Miss.—^Nelson v. City of Natch¬ 
ez, 19 So.2d 747, 197 Miss. 26. 

86. Ill.— Corpus Juris cited iu 

People V. Simcox, 40 N.E.2d 625, 
526, 379 Ill. 847. 

48 C.J. p 1215 note 51. 

Similarly defined 

A place where the public generally 
are permitted to assemble.—Zimmer¬ 
man V. State, 141 P.2d 809, 811, 77 
Okl.Cr. 374. 

87. U.S.—^Armstrong v. New La Paz 
Gold Mining Co., C.C.A.Cal., 107 P. 
2d 453, 455. 

Wis.—Town of Wilson v. City of 
'Sheboygan, 283 N.W. 312, 317, 230 
Wis. 483—Bauchier v. Hammer, 
123 N.W. 132, 134, 140 Wis. 648. 

88. III.— Corpus Juris cited in Peo¬ 
ple V. Simcox, 40 N.E.2d 525, 526, 
379 Ill. 347. 

48 C.J. p 1215 note 62. 

88. Ill.—People V. Simcox, 40 N.E. 

2d 525, 526, 379 Ill. 347. 

Va.—^Hackney v. Commonwealth, 45 
S.E.2d 241, 243, 186 Va. 888. 

90. Ill-—^People V. Simcox, 40 N.E.2d 
525, 526, 379 Ill. 347. 

Ind.—State v. Welch, 88 Ind. 308, 
310. 

Mont.—Territory v. Lannon, 22 P. 

495, 496, 9 Mont. 1. 

Similarly defined 

(1) A place where all persons have 
a right to go.—State v. Sowers, 52 
Ind. 311, 312. 

(2) A place where all persons are 
entitled to be.—State v. Waggoner, 
52 Ind. 481, 482. 

(3) A place where all persons have 
a right to go and be.—People v. 
Whitman, 165 N.Y.S. 148, 149, 178. 
App.Div. 193. 

91. Ala.—Campbell v. .State, 17 Ala. 
369, 371, 


[ N.T.—^People v. Whitman, 165 N.T.S. 

148, 149, 178 App.Div. 193. 

Similarly defined 

A place which for the time being 
is made public by the attending of 
people, who go there with or with¬ 
out invitation £|,nd without restraint. 
—CJantrell v. State, 70 S.E. 96, 97, 
8 Ga.App. 725. 

92. Ill.—Corpus Juris cited in Peo¬ 
ple V. Simcox, 40 N.E.2d 525, 526, 
379 Ill. 347. 

N.Y.—People v. Lane, 32 N.Y.S.2d 
61, 62—People v. Soule, 142 N.Y.S. 
876, 880. 

Tex.—^Murchison v. State, 5 S.W. 508, 
24 Tex.App. 8. 

48 C.J. p 1215 note 57. 

93. Ill.—Corpus Juris cited in Peo¬ 
ple V. Simcox, 40 N.E.2d 525, 526, 
379 Ill. 347. 

Iowa.—In re Walnut St Bridge in 
City of Des Moines, 261 N.W. 781, 
783, 220 Iowa 55. 

N.J.—Cummins v. Little, 16 N.J.Ea. 
48, 53. 

R.I.—Bowker v. Semple, 152 A. 604, 
606, 51 B.I. 142. 

Tex.—^Hunt v. Isom, Civ.App., 77 S. 

W.2d 1095, 1097. 

48 C.J. p 1215 note 49. 

94. Mass.—City of Lowell v. Marden 
& Murphy, 74 N.B.2d 666, 669, 321 
Mass. 597. 

R.I.—Bowker v. Semple, 152 A. 604, 
606, 51 R.I. 142. 

95. Iowa.—In re Walnut St. Bridge 
in City of Des Moines, 261 N.W. 
781, 783, 220 Iowa 55. 

96. Ill.—Corpus Juris cited in Peo¬ 
ple V. Simcox, 40 N.E.2d 525, 526, 
379 Ill. 347. 

N.J.—Cummins v. Little, 16 N.J.Eq. 
48, 53. 

R.I.—Bowker v. Semple, 152 A. 604, 
606, 51 R.I. 142. 

48 C.J. p 1215 note 49. 
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97. Ala.—Francis v. Town of Palk- 
ville, 136 So. 866, 867, 24 Ala.App. 
478. 

98- Ala.—Francis v. Town of Falk- 
ville, supra. 

99. Idaho.—^State v. Musser, Idahov 
176 P.2d 199, 203, 67 Idaho 214. 

1. N.Y.—People v. Lane, 32 N.Y.S. 
2d 61, 62. 

Devoted solely to public use 

Such a room is not only for the 
time being devoted solely to the pub¬ 
lic use, but it is a place that is 
visited by many persons, and is 
usually accessible to the neighbor¬ 
ing public for the purpose of trans¬ 
acting the public business; not only 
do the members of the grand jury, 
the county and district attorneys, 
and the bailifC assemble and visit 
there in the discharge of their pub¬ 
lic duties, but numerous other per¬ 
sons visit the place as witnesses, ei¬ 
ther voluntarily or in obedience tO' 
process.—Murchison v. State, 5 S. 
W. 508, 24 Tex.App. 8. 

2. N.Y.—People v. Lane, 32 N.Y.S.2d 
61, 62, 63. 

3. N.Y.—^People, on Inf. of Hotaling, 
V. Dale, 47 N.Y.S.2d 702, 710. 

4. Mass.—City of Lowell v. Marden 
& Murphy, 74 N.B.2d 666, 669, 321 
Mass. 597. 

5. Prout wall of a filling station 
Tex.—Onion v. Moreland, Civ.App.,. 

97 S.W.2d 726, 727. 

Store and filling station located 
within a triangle between paved 
highways and enjoying trade from 
four or five plantations.—Coca Cola 
Bottling Works of Greenwood v. 
Hand, 191 Bo. 674, 676, 677, 186 

Miss. 893. 
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other particular applications and specific uses of 
the phrase consult the Descriptive-Word Index and 
see the indexes to the various titles. 

Other phrases of similar import as to which more 
recent adjudications have not been found see 48 
O.J. p 1215 notes 59-64. 

Working place. The place where a workman is 
engaged in his work, 6 that is, where his duties rea¬ 
sonably require him to be.7 It does not include a 
place where an employee is not required to work or 
where he is not reasonably required to go.S 

Other phrases employing the word ^^place^' are 
set out in the note,® and for additional phrases 
as to which more recent adjudications have not been 
found see 48 C.J. p 1215 note 67-p 1216 note 27. 

-^As a Verb. The word “place,” as a verb, is 

defined as meaning to arrange or make provision 
for, as to place a loan; to dispose or arrange, as 
an investment; put out at interest; take insurance 
for; invest.!® The word is also defined as mean¬ 
ing to assign;!! to sell;!2 to settle;!3 to fix.!^ 
“Place” is further defined as meaning to put or set 
in a particular rank, office, position, or condition 
of life; to secure a position, office or the like, for; 
as, in whatever sphere one is placed; to find a place 
or situation for; to arrange for the employment, 
living, or marriage of.!5 


“Place” has been held equivalent to, or synony¬ 
mous with, “deliveP^ see 26 C.J.S. p 696 note 10, 
and “fix” see 36 C.J.S. p 885 note 66. 

PLACENTA. The organ of communication between 
the foetus and the mother; it is formed from the 
outer layer of the festal envelopes or chorion, and 
is of flat circular form, about the size of a soup- 
plate, or seven inches in diameter;!® a vascular 
structure designed to receive the mother’s blood and 
prepare it for the functions of fcetal growth and 
the elimination of all excretory and waste matter 
incident thereto, the transference being accom¬ 
plished by the intermediary agencies of the umbili¬ 
cal vessels.!'^ 

PLACEE. As a mining term see Mines and Miner¬ 
als § 3 h. 

PLAOITA. The style or title of the courts at the 
beginning of the old nisi prius record.!® 

PLACITA; PLACITOEXJM; PLACITUM. As the 

flrst word of maxims as to which there have been 
no recent applications see 48 C.J. p 1217 notes 81- 
89. 

PLAG-A. A term said to mean both a wound and 
bruise.!® 


0. Iowa.—Erickson v. Maple Block 
Co., 167 JNT.W. 105, 106, 183 Iowa 
1292. 

Va.— Corpus Juris cited iu Raven 
Red Ash Coal Co. v. Griffith, 27 &. 
E.2d 360, 367, 181 Va. 911. 

7. Va.—Raven Red Ash Coal Co. v. 
Griffith, 27 S.E.2d 360, 367, 181 Va. 
911. 

8. Va.—Raven Red Ash Coal Co. v, 
Griffith, supra. 

9. Phrases 

(1) '‘Place of abode,” and other 
phrases of like import see 1 C.J.S. 
p 310 notes 5-12. 

(2) “Place of business,” and other 
phrases of like import see 12 C.J.S.. 
p 778 note 41-p 780 note 94. 

(3) “Place of delivery” within the 
law of carriers see Carriers §§ 163- 
168. 

(4) “Place of destination” defined 
see 26 C.J.S. p 1245 notes 81-85, 

(5) “Place of manufacture” defined 
see Manufacturers § 1 e. 

(6) “Place of pauper settlement” 
distinguished from “dwelling house” 
see 28 C.J.S. p 604 note 21. 

(7) “Place of payment” of bill or 
note defined see Bills and Notes § 
102 . 

(8) “Place of publication” of news¬ 
papers see Newspapers § 7. 


(9) “Place of residence;” in com¬ 
mon law acceptation, a fixed and per¬ 
manent abode and dwelling place for 
the time being as contradistinguish¬ 
ed from mere temporal local resi¬ 
dence.—Silvey v. Lindsay, 42 Hun 
(N.T.) 116, 120—48 C.J. p 1214 note 
27. Other phrases of similar import 
see 48 C.J. p 1214 notes 28-30. 

(10) “Place of trade” is a place 
devoted to the business of buying 
and selling, or of plying some me¬ 
chanical vocation.—Sharpe v. Hasey, 
114 N.W. 1118, 1119, 134 Wis, 618. 

(11) “Place of trust” defined as an 
“office” and “place of trust or profit” 
distinguished from “office” see Offi¬ 
cers § 2. 

(12) “Place of work” and “safe 
place to work” as employed in vari¬ 
ous connections with respect to the 
master-servant relationship see the 
title index to Master and Servant. 

(13) “Uninhabited place” is a place 
where there are no houses at all, a 
considerable distance from town, or 
where the houses are scattered at 
a great distance from each other.— 
U. S. V. Salgado, 11 Philippine 56, 58 
—48 C.J, p 1215 note 66. 

10- N.T.—^Heiberger v. Johnson, 53 

N.T.S. 1057, 1058, 34 App.Div. 66. 
Phrases 

(1) “Place a loan” see 54 C.J.S-. p 
659 note 35. 


(2) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 1217 notes 
43-55. 

11. Tex.—Schramm v. Gentry, 63 
Tex. 583, 585, 

12. Mass.—^Anderson v. Bruner, 112 
Mass. 14, 15. 

48 C.J. p 1216 note 35. 

13. Wash.—State v. Basden, 196 P. 
2d 308, 313, 31 Wash.2d 63. 

48 C.J. p 1216 note 36. 

14. Tex.—Schramm v. Gentry, 63 
Tex. 583, 585. 

48 C.J. p 1216 note 32. 

15. Wash.—State v. Basden, 196 P. 
2d 308, 313, 31 Wash.2d 63. 

16. iStedman Med.D. 

“Placenta previa of the central 
type” is a condition where the pla¬ 
centa is so attached to the intrau¬ 
terine wall as to cover the cervix or 
natural opening into the womb 
through which, naturally, the child 
must pass in the actuality of birth.— 
Morrett v. Metropolitan Life Ins, Co., 
279 N.T.S. 25, 26, 164 Misc. 825. 

17. N.T.—Morrett v. Metropolitan 
Life Ins. Co., supra. 

18. Black L.U. 

48 C.J. p 1217 note 80. 

19. N.C.—State v. Moses, 13 N.C. 
452, 467, 

48 C.J. p 1217 note 90. 
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PLAGrlARIO. In Spanish lav, one who commits 

plagio.20 

PLAGrIAEISM, See Copyright and Literary Prop¬ 
erty § lOS. 

PLAG-IO. In Spanish law, the stealing of another’s 
children or servants to enslave them .21 

PLAGTJE. A calamity22 which may he said to exist 
in cases where a multitude of insects, such as the 
locust species, unexpectedly invade a territory, de¬ 
stroying the crops, and causing untold suiffering.^s 

PLAIN. The word ''plain” is defined as meaning 
clearly or plainly apparent ;24 and in this sense 
it has been stated that what is plain can be seen 
at the first glance without search or study. ^ 5 It 
has been held equivalent to, or synonymous with, 
"evident” see 32 C.J.S. p 1140 note 9.3, "manifest” 
see 55 C.J.S. p 662 note 90, and "obvious” see 67 C. 
J.S. p 71 note 43, and has been compared with, or 
distinguished from, "clear” see 14 C.J.S. p 1199 note 
42, "evident” see 32 C.J.S. p 1140 note 10, and 
"fancy” see 35 C.J.S. p 744 note 26. 

Plain statement. A direct and positive averment 
which does not leave anything to inference;26 a 
statement that may be readily understood, not 
merely by lawyers, but by all who are sufficiently 
acquainted with the language in which it is writ¬ 
ten. 2 7 

Other phrases employing the word are set out in 
the note.^S Additional phrases as to which more 


70 C.J.S. 

recent adjudications have not been found see 48 C. 
J. p 1218 notes 7-16. 

PLAINLY. In a plain manner. ^ 9 

PLAINT. A vrord derived from the French 
"plainte,” the Latin "querela.”30 It seems that 
anciently, at common law, an original writ was is¬ 
sued only at Westminster, and, to remove the in¬ 
convenience of procuring one when required in a 
distant part of the kindom, a statute was passed 
dispensing with the original writ in causes of a 
minor nature and providing for a proceeding on a 
complaint made to the judge or officer concerned 
and called a "proceeding by plaint.”^! The plaint, 
then, is declared to be the exhibiting of any action, 
real or personal, in writing;32 in an inferior court, 
a process in the nature of an original writ;33 the 
first process of an inferior court.3 4 

PLAINTIFF. The term is defined and discussed 
as to civil actions generally in Parties § 1; with 
reference to parties in federal practice see Federal 
Courts § 123 b; and in equity practice see Equity 
§§ 149-151. As treated in condemnation proceed¬ 
ings see Eminent Domain § 2i34; under garnishment 
statutes see Garnishment § 1 a; and in habeas 
corpus proceedings see Habeas Corpus § 77 a. 

PLAIT. Longitudinal parallel flat ruffles having 
angular edges.3'5 

PLAN, A delineation ;36 and, as defined by 


20. Bscriche DitJCionario. 

21. Escriche Diccionario. 

22. N.T.—Ben Har Holding Corpora¬ 
tion V. Fox, 263 ISr.Y.S. 695, 700, 
147 Misc. 300. 

23. N.Y.—Ben Har Holding Corpo¬ 
ration V. Pox, supra. 

24. Ala.—Birmingham, R., etc., Co. 
V. Lipscomb, 73 So. 962, 964, 198 
Ala. 653. 

25. Conn.—Bremner v. Marc Eidlitz 
& Son, 174 A. 172, 174, 118 Conn. 
666 . 

26. K.C.—Pender County v. McPher¬ 
son, 79 N.C. 524, 526. 

27- N.Y.—Mann v. More wood, 7 N.Y. 

Super. 557, 564. 

48 C.J. p 1218 note 5. 

28. Phrases 

(1) “Plain clothes man*' see 14 C. 
J.S. p 1277 note 90.1. 

(2) “Plain remedy" is one which 
presents few difficulties or intrica¬ 
cies.—^Fischer v. Damm, 173 N.E. 449, 
451, 36 Ohio App. 515. 

(3) “Plain weave;" the first of 
the foundation systems of weave. 


having no conspicuous ornamenta¬ 
tion; unadorned; unvariegated; in 
the case of clothes, not figured, or 
untwilled; as plain muslin.—White & 
Co. V. U. S., 2 Ct.Cust.App. 327. 328. 

(4) “Plain woolen goods" see 38 
C.J.S. p 947 note 59. 

(5) “Plain woven;’* plain as dis¬ 
tinguished from twilled or figured 
effects produced in the process of 
weaving.—^White & Co. v. U. S., su¬ 
pra. 

29. Century D. 

Phrases 

(1) “Plainly bound copies" see 18 
C.J.S. p 132 note 60.1. 

(2) “Plainly expressed** see 35 C. 
J.S. p 281 note 38. 

(3) “Plainly printed;" printed so 
as to be read and understood.—G. & 
C, Merriam Co. v. Saalfield, Ohio, 198 
P, 369, 376, 117 C.C.A. 245. 

(4) “Plainly right" has been held 
nearly synonymous with “clearly 
right" see 14 C.J.S. p 1201 note 11. 

(5) Other phrases as to which 
more recent adjudications have not 
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been found see 48 C.J. p 1218 notes 
25, 26. 

30. Me.—State v. McCann, 67 Me. 
372, 374. 

31. Ill.—^Anderson v. Hapler, 34 Ill. 
436, 438. 85 Am.D. 318. 

48 C.J. p 1218 note 31. 

32. Me.—State v. McCann, 67 Me. 
372, 374. 

33. N.Y.—Shaw v. Butcher, 19 
Wend. 216, 219. 

48 C.J. p 1218 note 33. 

34. N.Y.—Shaw v. Butcher, supra. 

48 C.J. p 1218 note 34. 

35. U.S.—Kursheedt Mfg. Co. v. Na- 
day, N.Y., 107 P. 488, 490, 46 C.C.A. 
422. 

48 C.J. p 1219 note 82. 

“Plaits" distinguished from “fiutes** 
see 36 C.J.S. p 1034 note 5. 

36. Or.—Corpus Juris quoted in 
Shainwald v. City of Portland, 55 
P.2d 1151, 1156, 153 Or. 167. 

48 C.J. p 1220 note 84. 

It does not include the delinea¬ 
tion of cross-sections or elevations.— 
Shainwald v. City of Portland, 55 P. 



70 C.J.S. 


FLAN—PLANK 


other authorities, a design g, sketch a 
draft a draft or form or representation of a 
horizontal section of anything, as of machinery 
a map;'^^ the representation of anything drawn on 
a plane, as a map or charta schemea pro¬ 
ject also„ a method of action, procedure, or 
arrangement.^^ 

As applied to streets, a plot or survey indicating 
number, names, and locations of streets, their lines 
and courses, widths, gi*ades, etc., as they are or are 
to be laid out and opened on the land, including all 
particulars germane to the general subject.'^ ^ 

Of public improvements, the general plan or sys¬ 
tem of work;^'^ a profile, drawing, or picture, show¬ 
ing in a general way the character of the work.^ 8 

^Tlan” has been held synonymous with ^'^pur- 
pose,”^^ and has been compared with, or distin¬ 
guished from ^^specifications”^^^ and “system.^^51 

Planning. In connection with municipalities, the 
term connotes a systematic development contrived 


to promote the common interest in matters embraced 
within the police power,52 with particular reference 
to the location, character, and extent of streets, 
squares, parks, and to kindred mapping and chart¬ 
ing. 5 3 

The distinction between ^'planning” and ^^zoning^^ 
is treated in Municipal Corporations § 83. 

Phrases employing the word are set out in the 
note.54 

PLANE. As a noun the word ^^plane” means a 
surface, real or imaginary, in which, if any two 
points are taken, the straight line that joins them 
lies wholly in that surface.^5 

As a verb, thd word “plane^^ means to make 
smooth or even; to level.^® 

PLANK. As defined by the dictionaries the word 
^^plank’^ means a heavy, thick board a broad 
piece of sawed timber thicker than a board any 
board more than one and one-half inches, and less 


2d 1151, 1157, 153 Or. 167—Arstill v. 

Fletcher, 187 P. 854, 857, 95 Or. 308. 

37. Ohio.—Ampt v. Cincinnati, 8 
Ohio S. & C. P. 624, 628, 6 Ohio N. 
P. 208. 

Or.—Corpus Juris ctuoted in Shain- 
wald V. City of Portland, 55 P.2d 
1151, 1156, 153 Or. 167. 

38. Ohio.—^Ampt v. Cincinnati, 8 
Ohio S. «& 0. P. 624, 628, 6 Ohio 
N.P. 208. 

Or.—^Corpus Juris ^Ltioted in Shain- 
wald V. City of Portland, 55 P.2d 
1151, 1156, 153 Or. 167. 

39. Ohio.—^Ampt v. Cincinnati, S 
Ohio S. & C. P. 624, 628, 6 Ohio 
N.P. 208. 

—Corpus Juris q,uoted in Shain- 
wald V. City of Portland, 55 P.2d 
1151, 1156, 153 Or. 167. 

40. Ohio.—^Ampt v. Cincinnati, S 
Ohio S. & C. P. 624, 628, 6 Ohio 
N.P. 208. 

Or.—Corpus Juris <iuoted in Shain- 
wald V. City of Portland, 55 P.2d 
1151, 1156, 153 Or. 167. 

41. Or.—Shainwald v. City of Port¬ 
land, 65 P.2d 1151, 1157, 153 Or. 
167—^Arstill v. Fletcher, 187 P. 854, 
867, 95 Or. 308. 

42. Or.—Corpus Juris qiuoted in 
Shainwald v. City of Portland, 55 
P.2d 1151, 1156, 153 Or. 167—Ar¬ 
still V. Fletcher, 187 P. 854, 857, 
95 Or. 308. 

43. K.J.—^Noice v. Schnell, 137 A. 
582, 589, 101 N'.XBd. 252, 52 A.L.E.. 
965. 

Or.—Corpus Juris q.uoted in Shain¬ 
wald V. City of Portland, 65 P.2d 
1161, 1156, 153 Or. 167. 

44. N.y. —Gilpin v. Mutual Life Ins. 


Co. of N. Y., 66 N.T.S.2d 831, 834. 
271 App.Div. 499. 

45- U.S.—Groesbeck v. Hogan, C.C. 

A.Ky.. 46 F.2d 67, 68. 

N.J.—ISToice v. Schnell, 137 A. 582, 
589, 101 N.J.Ea. 252, 52 A.L.R. 965. 
Or.—Corpus Juris q.uoted in Shain¬ 
wald V. City of Portland, 65 P.2d 
1151, 1156, 153 Or. 167. 

Similarly defined 

(1) A proposed method of action 
or procedure.—^Adams v. Salt River 
Valley Water Users’ Ass’n, 89 P.2d 
1060, 1071, 53 Ariz. 374. 

(2) A method of putting into ef¬ 
fect an intention or proposal.—Burn¬ 
side Veneer Co. v. C. I. R., C.C.A. 6, 
167 F.2d 214, 217. 

46. Or.— Corpus Juris quoted in 
Shainwald v. City of Portland, 55 
P.2d 1151, 1156, 153 Or. 167. 

Pa.—^Wetherill v. Pennsylvania R. 
Co., 45 A. 658, 659, 195 Pa. 156. 

47. Kan.—Bowden v. Kansas City, 
77 P. 573, 575, 69 Kan. 587, 105 Am. 
S.R. 187, 66 L.R.A. 181, 1 Ann.Cas. 
955. 

Or.— Corpus Juris quoted in Shain¬ 
wald V. City of Portland, 55 P.2d 
1151, 1156, 153 Or. 167. 

48. Mo.—McCoy v. Randall, 121 S.W. 
31, 34, 222 Mo. 24. 

I Or.— ^Corpus Juris quoted in Shainr 
! wald V. City of Portland, 65 P.2d 
1151, 1156, 153 Or. 167. 

49. Mont—State ex rel. Nelson v. 
Board of Com’rs of Yellowstone 
County. 109 P.2d 1106, 1107, 111 
Mont. 395—State v. Patch, 210 P. 
748, 750, 64 Mont 565. 

•'so. Ga.—^Pittsburgh Plate Glass Co. 
V. American Surety Co. of New 
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York, 19 S.E.2d 357, 362, 66 Ga.App. 
805. 

48 C.J. p 1220 note 84 [al. 

51- Wis.—State v. Riordan, 24 Wis. 
484, 488. 

52f. La.—Mills v. City of Baton 
Rouge, 28 So.2d 447, 451, 210 La. 
830. 

N.J.—^Mansfield cSs Swett v. Town of 
West Orange, 198 A. 225, 228, 120 
N.J.Law 145. 

53- Ky.—Seligman v. Belknap, 156 S. 
W.2d 735, 736, 288 Ky. 133. 

54. Phrases employing “plan’* or 
“plans” 

(1) "'Plan of reorganization” of 
banks see Banks and Banking § 466; 
of corporations see Corporations §§ 
1578-1602. 

(2) “Plans and specifications” con¬ 
stituting parts of a building: or con¬ 
struction contract construed see Con¬ 
tracts § 327 b (1); and as used in 
various other connections see the ti¬ 
tle index to Contracts. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 1220 notes 
96-98. 

55. U.S.—In re Vincent, Cust. & Pat. 
App., 40 F.2d 573, 574. 

“Plane surface” is a flat surface.— 
General Electric Co. v. Parr Elec¬ 
tric Co., D.C.N.Y., 21 F.Supp. 471, 
477. 

56. Webster New Int.D. 

“Planing mill” see Mills § 2. 

57. U.S,—In re American Cyanamid 
& Chemical Corporation, Cust. & 
Pat.APP., 99 F.2d 964, 968. 

58. U.S.—In re American Cyanamid 
& Chemical Corporation, supra. 
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than four and one-half inches, in thickness, and at 
least six inches wide*59 The word is also defined as 
meaning lumber when sawed into planks; anything 
made of plank lumber, as a table and the term 
is frequently used in the sense of defining the shape 
of an article not necessarily composed of wood, and 
the word may mean a slab of stone, and, figurative¬ 
ly, anything that sustains or upholds; a support.®^ 

^Tlank” has been distinguished from ^^board^^ see 
11 C.J.S. p 369 note 71.1. 

Planking, In its common and ordinary mean¬ 
ing, planks collectively a series of planks in 
place.^^ 

PLANO. In Spanish law, plain, direct; without 
unnecessary formality.^4 

PLANOGrBAPHINGr. An ofeet process by which 
an impression on paper is taken from an inter¬ 
mediate rubber cylinder instead of directly from 
the printing surface itself. 65 

PLANT. A broad and liberally applied term®6 of 
such variable meaning®that in order to be prop¬ 
erly understood the subject matter to which it re¬ 
lates must be known.® 8 


As a noun. In its primary signification the word 
^^plant” relates to growth of a vegetable character,®^ 
and there is involved in it the idea, not only of 
attachment to the soil, but of some degree of perma¬ 
nency.'^® In this sense the word “plant” is defined 
as meaning a slip, cutting, or sapling;'^! a young 
tree, shrub, or herb, planted or ready to plant.'?2 

Within comparatively recent years the language 
has been enriched by a new use of the old word 
“plant,”*^®' and in its newer usage the term means 
an operating unit, 7^ and refers to organized physi¬ 
cal equipment which will produce a desired result.*?® 
When the word is used in this sense with reference 
to manufacturing, mercantile, or industrial estab¬ 
lishments, it has a wider significance than when it is 
used in its primary sense.*?® 

As used with reference to manufacturing, mer¬ 
cantile, or industrial establishments, the word 
“plant” is defined as meaning the whole machinery 
and apparatus employed in carrying on a trade or 
mechanical business ;*?*? property owned or used in 
carrying on some trade or business;*?8 the fixtures, 
machinery, tools, apparatus, appliances, etc., neces¬ 
sary to carry on any trade or mechanical business, 
or any mechanical operation or process;the ma¬ 


in. —Macomb v. Jones, 158 IlLApp. 
271, 273. 

48 C.J. p 1220 note 3. 

Plrrases 

(1) “Plank linoleum” see 54 O.J.S. 
p 562 note 52. 

(2) “Plank road” as a highway 
see Highways § 1 a. 

59. U.S.—In re American Cyanamid 
& Chemical Corporation, Cust. & 
Pat.App., 99 F.2d 964, 968, 

60. XJ.S.—In re American Cyanamid 
& Chemical Corporation, supra. 

61. U.S,'—In re American Cyanamid 
& Chemical Corporation, supra. 

62. Me.—^Kaherl v. Rockport, 33 A. 
20. 21, 87 Me. 527. 

63. Me.—^Kaherl v. Rockport, supra. 

64. Escriche Diccionario. 

65. Mo.—•Warrington v. Bobb, App., 
56 S.W.2d 835, 836. 

Iblore particularly described 

The original copy, whether printed 
or typed, is photographed, and the 
negative is placed in contact with a 
sensitized zinc plate to which heat 
is applied. The zinc plate is then 
developed and treated chemically, 
and put upon a cylinder press from 
which the design is transferred to a 
rubber cylinder, and from that to 
the paper by pressure. There are 
three cylinders in order, the top or 
zinc plate, the middle or rubber 
blanket, and the bottom impression 
where the blank paper goes. As the j 


three cylinders rotate, the zinc cylin¬ 
der takes the ink from the inking 
rollers, separates it by a chemical 
process so that it adheres only to 
the characters to be reproduced, and 
then transfers it to the rubber cyl¬ 
inder, from whence in turn the im¬ 
print is made upon the paper,—^War¬ 
rington V. Bobb, supra. 

66. Iowa.—^Poor v. Incorporated 
Town of Buncombe, 2 ]Nr.W.2d 294, 
301, 231 Iowa 907. 

67. Tex.—^Nelson v. Downtain, Civ. 
App., 249 S.W. 241, 242, 243. 

68. Tex.—^Nelson v. Downtain, su¬ 
pra. 

69. N.Y.—Lipstein v. Provident 
Loan Soc., 139 N.T.S. 799, 800, 154 
App.Div. 732. 

48 C.J. p 1220 note 19. 

70. Isr.Y.—^Lipstein v. Provident 
Loan Soc., supra. 

71. U.S.—^In re Arzberger, Cust. & 
Pat.App., 112 P.2d 834, 837. 

72. U.S.—^In re Arzberger, supra— 
American Ry. Express Co. v. Price 
Bros., C.C.A.Tex., 54 F.2d 67. 

73. U-S.—Otis Elevator Co. v. Arey- 
Hauser Co., D.C.Pa., 22 F.Supp. 
4, 6. 

A new word 

U.S.—In re American Pile Fabrics 
Co., D.C.Pa., 12 F.Supp. 86, 87, 

74. U.S.—Otis Elevator Co. v. Arey- 
Hauser Co., D.C.Peu, 22 F.Supp, 
4, 6. 


75. U.S.—Otis Elevator Co. v. Arey- 
Hauser Co,, supra. 

76. N.Y.—Lipstein v. Provident 
Loan Soc., 139 N.Y.S. 799, 800, 154 
App.Div. 732. 

48 C.J. P 1220 note 21, 

77- U.S.—Old Colony Trust Co. v. 
Standard Sugar Beet Co., C.C,A. 
Neb., 150 F. 677, 680. 

N.Y.—Lipstein v. Provident Loan 
Society, 139 N.Y.S. 799, 800, 154 
App.Div. 732. 

Tex.—Nelson v. Downtain, Civ.App., 
249 S.W. 241, 245. 

W.Va.—Clifton v. Montague, 21 S.E. 
858, 860, 40 W.Va. 207, 52 Am.S.R. 
872, 33 L.R.A. 449. 

78. Ga.— Corpus Juris quoted in 
Forrester v. North Georgia Elec¬ 
tric M. Corporation, 19 S.E.2d 158, 
164, 66 Ga.App. 779. 

Pa.—^Appeal of Kiddy, 143 A. 909, 
910, 294 Pa. 209—Schively v. Ra- 
dell, 76 A. 209, 211, 227 Pa. 434— 
Todd V. Gernert, 72 A. 249, 223 Pa. 
103. 

79. U.S.—Old Colony Trust Co. v. 
Standard Beet Sugar Co., C.C.A. 
Neb., 150 F. 677, 680. 

Ariz.—Southern Pac. Co. v. State 
Corporation Commission, 3 P.2d 
518, 521, 39 Ariz. 1. 

Ga.— Corpus Juris quoted in For¬ 
rester V. North Georgia Electric 
M. Corporation, 19 S.E,2d 158, 164, 
66 Ga.App. 779. 

Iowa.—^Poor v. Incorporated Town 
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ehinery, apparatus, fixtures, etc., employed in carry¬ 
ing on a trade or a mechanical or other industrial 
business, as an electric light plant, a fishing plant, 
etc.jSO the tools, machinery, apparatus, and fixtures 
as used in a particular business that which is 
necessary to the conduct of any trade or mechanical 
business or undertaking 2 a set of machines, tools, 
etc., necessary to conduct a mechanical business,8^ 
often including the building and grounds,84 or, in 
case of a railroad, the rolling stock, but not includ¬ 
ing material or product;85 everything other than 


supplies and stock in traae necessary and requisite 
to the carrying on of a business ;85 whatever ap¬ 
paratus is used by a business man for carrying on 
his business, not his stock in trade which he buys or 
makes for sale, but all goods and chattels, fixed and 
movable, live or dead, which he keeps for perma¬ 
nent employment in his business; 87 a workshop or 
other apparatus complete, as a bicycle plant. 88 

The word “plant” is an all-embracing term,8 9 and 
it may include real estate.^O It is expressive of 


of Duncombe, 2 N.'W.2d 294, 301, 
231 Iowa 907. 

Tex.—Nelson v. Down tain, Civ.App., 
249 S.W. 241, 242. 

48 C.J. p 1221 notes 24, 25. 

Similarly denned 

(1) The fixtures and tools neces¬ 
sary to carry on any trade or 

mechanical business. 

Ga.—Liberty Land & Lumber Co. v. 

Barnes, 1 S.B. 378, 380, 77 Ga. 748. 
Ill.—Cleveland, Cincinnati, Chicago 
& St. Louis Railway Co. v. Aus¬ 
tin, 127 Ill.App. 281, 285. 

(2) The fixtures and tools neces¬ 
sary to carry on any trade or 

mechanical business (local).—Max¬ 
well V. Wilmington Dental Manuf’g 
Co., C.C.A.Del., 77 F. 938, 941. 

(3) The fixtures, machinery, tools, 
and apparatus necessary to carry on 
business.—Southern Pac. Co. v. State 
Corporation Commission, 3 P.2d 518, 
521, 39 Ariz. 1. 

(4) The fixtures, machinery, tools, 
apparatus, etc., necessary to carry 
on any trade or mechanical business. 
IJ.S.—Old Colony Trust Co. v. Stand¬ 
ard Beet Sugar Co., C.C.A.Neb., 
150 F. 677, 680. 

Iowa.—^Poor v. Incorporated Town 
of Duncombe, 2 N.W.2d 294, 301, 
231 Iowa 907. 

(5) The fixtures, tools, apparatus, 
appliances, etc., necessary to carry 
on any trade, mechanical operation, 
or process. 

Neb.—Groat v. Clausen, 298 N.W. 

563, 567, 139 Neb. 689. 

Or.—Walter v. Turtle, 29 p.2d 517, 
519, 146 Or. 1. 

80. Ariz.—Southern Pac. Co. v. 
State Corporation Commission, 3 
P.2d 518, 621, 39 Ariz. 1. 

Neb.—Groat v. Clausen, 298 N.W. 

663, 567, 139 Neb. 689. 

Or.—Walter v. Turtle, 29 P.2d 617, 
619, 146 Or. 1. 

Wash.—^Carlson v. Mock, 173 P. 637, 
638, 102 Wash. 657. 

Similarly expressed 

(1) The machines, apparatus, fix¬ 
tures, etc., employed in carrying on 
a trade or a naechanical or other in¬ 
dustrial business.—Gully v. Goyer 
Co., 147 So. 327, 165 Miss. 279. 

(2) The machinery, apparatus, or 


fixtures by which a business is car¬ 
ried on. 

U.S.—Maxwell v. Wilmington Den¬ 
tal Manuf'g Co., C.C.A.Del., 77 F. 
938. 941. 

Ill.—Cleveland, Cincinnati, Chicago 
& St. Louis R. Co. V. Austin, 127 
Ill.App. 281. 285. 

(3) Whatever apparatus, fixtures, 
or tools a master uses in his busi¬ 
ness.—Cleveland, Cincinnati, Chicago 
& St. Louis R. Co. v. Austin, supra. 

(4) The materials or instruments 
which the employer must use for 
the purpose of carrying on his busi¬ 
ness, and without which he could 
not carry it on at all.—^Lipstein v. 
Provident Loan Society, 139 N.Y.S. 
799, 802, 154 App.Div. 732. 

81. U.S.—Old Colony Trust Co. v. 
Standard Beet Sugar Co., C.C.A. 
Neb., 150 F. 677, 680. 

Iowa.—^Poor v. Incorporated Town 
of Duncombe, 2 N.W.2d 294, 301, 
231 Iowa 907. 

82. U.S.—Old Colony Trust Co. v. 
Standard Sugar Beet Co., C.C.A. 
Neb., 150 F. 677, 680. 

Iowa.—Poor v. Incorporated Town 
of Duncombe, 2 N.W. 2d 294, 301, 
231 Iowa 907. 

83. Ga.— Corpus Juris quoted in 
Forrester v. North Georgia Elec¬ 
tric M. Corporation, 19 S.E.2d 158, 
164, 66 Ga.App. 779. 

N.T.—Lipstein v. Provident Loan 
Society, 139 N.Y.S. 799, 800, 154 
App.Div. 732. 

Pa.—^Appeal of Kiddy, 143 A. 909, 
910, 294 Pa. 209. 

Similarly defined 

A set or group of parts in machin¬ 
ery, machine equipment, or the like, 
functioning together; as an inter¬ 
locking plant in railroad switch 
mechanism.—^Poor v. Incorporated 
Town of Duncombe, 2 N.W.2d 294, 
300, 301, 231 Iowa 907. 

84. Ga.— Corpus Juris quoted in- 
Forrester V. North Georgia Elec¬ 
tric M. Corporation, 19 S.E,2d 158, 
164, 66 Ga.App. 779. 

Or.—Walter v. Turtle, 29 P.2d 617, 
619, 146 Or. 1, 

85. Ga.— Corpus Juris ^oted in 
Forrester v. North Georgia Elec- 
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trie M. Corporation, 19 S.E.2d 158, 
164, 66 Ga.App. 779. 

48 C.J. p 1221 note 27. 

86. U.S.—Martin v. Matson Navi¬ 
gating Co., D.C.Wash., 244 F. 976, 
979. 

Ariz.—Southern Pac. Co. v. State 
Corporation Commission, 3 P.2d 

518, 621, 39 Ariz. 1. 

Similarly defined 

(1) All the matters permanently 
used for the purpose of a trade, as 
distinguished from the fluctuating 
stock. 

Ga.—Corpus Juris quoted in For¬ 
rester V. North Georgia Electric 
M. Corporation, 19 S.B.2d 158, 164, 
66 Ga.App. 779. 

Eng.—Blake v. Shaw, Johns. 732, 
734, 8 W.R. 410, 70 Reprint 615. 

(2) Every temporary and acces¬ 
sory means necessary or required by 
an engineer to complete works, and 
all temporary materials built into 
the works, which cannot, In the 
opinion of the engineer, be removed 
without any injury to the works.— 
Corpus Juris quoted iu Forrester v. 
North Georgia Electric M. Corpora¬ 
tion, 19 S.B. 2d 158, 164, 66 Ga.App. 
779—48 C.J. p 1221 note 23. 

87. Colo.—Scott Supply & Tool Co. 

V. Roberts, 93 P. 1123, 1124, 42 
Colo. 280. 

Ga.—Corpus Juris quoted iu For¬ 
rester V. North Georgia Electric 
M. Corporation, 19 S.E.2d 158, 164, 
66 Ga.App. 779. 

48 C.J. p 1221 note 28, 

88. Ariz.—Southern Pac. Co. v. 
State Corporation Commission, 3 
P.2d 518, 521, 39 Ariz. 1. 

Or.—Walter v. Turtle, 29 P.2d 517, 

519, 146 Or. 1. 

Wash.—Carlson v. Mock, 173 P. 637, 
638. 102 Wash. 557. 

Similarly defined 

A factory, workshop, or apparatus 
complete.—Groat v. Clausen, 298 N. 

W. 563, 667, 139 Neb. 689. 

89. U.S.—^In re American Pile Fab¬ 
rics Co., D,C.Pa., 12 F.Supp. 86, 
87. 

90. Ariz.—Southern Pac, Co. v. State 
Corporation Commission, 3 P.2d 
518, 521, 39 Ariz. 1. 
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land and buildings,but, subject to tbe qualifica¬ 
tion that, while ground occupied by a factory or 
mill, or even that part adjoining a factory and 
used for offices or warehouses, may be treated as 
part of the plant, a large tract of land many miles 
from the plant proper which is used for raising 
raw material for the factory ordinarily will not be 
considered a part of the plant.^2 A plant is not 
merely the place of business, but the means of car¬ 
rying it on,93' and the term includes everything that 
represents capital invested in the means of carry¬ 
ing on a business,9 4 and it is applied to the manu¬ 
facturing premises equipped with machinery and 
appliances required for the carrying on of the 
business there conducted,^^ including the apparatus 
required to carry on any manufacturing operation,9® 
and no special form of machinery or appliance is 
necessary to constitute a plant.27 The term ordi¬ 
narily is not applied to the raw material or the 


manufactured product,2 8 and does not include the 
supplies and stock in trade necessary to the carry¬ 
ing on of a business.2 9 

A ^^plant” is an entity wholly distinct from the 
land, buildings, machinery, and appliances which 
compose it, and it has a much greater value in its 
entirety than the aggregate value of the land with 
buildings and the equipment if sold separately.^ 

While the word ''plant” is defined in a large 
number of cases where many forms of business and 
manufacturing are covered,2 and although it is in 
many instances applied to manufacturing, mer¬ 
cantile, or industrial establishments, it is not al¬ 
ways so restricted,^ and, by extension, the word 
"plant” may also mean the equipment of any insti¬ 
tution, as the plant of a college the permanent 
appliances needed for any institution, as a post- 
office and, in the terminology employed in the 


Iowa.—Poor v. Incorporated Town 
of Buncombe, 2 N,'W.2d 294, 300, 
231 Iowa 907. 

La.—Security Bank v. Tangipahoa 
Parish News, 138 So. 519, 521, 173 
La. 716. 

Or.—Walter v. Turtle, 29 P.2d 517, 
519, 146 Or. 1. 

Tex.—^Kendrick v. Lunsford, Civ. 

App., 150 S.W. 480, 481. 

Wash.—Carlson v. Mock, 173 P. 637, 
638, 102 Wash. 657. 

Sometimes including real estate 
XJ.S.—Old Colony Trust Co. v. Stand¬ 
ard Beet Sugar Co., C.C.A.Neb., 150 
F. 677, 680. 

W.Va.—Clifton v. Montague, 21 S.E. 
858, 860, 40 W.Va. 207, 52 Am.S.R. 
872, 33 L.R.A. 449. 

91. !U.S.—^In re American Pile Fab¬ 
rics 'Co., B.C.Pa., 12 F.Supp. 86, 
87. 

92. B.S.—Old Colony Trust Co. v. 
Standard Beet Sugar Co., C.C.A. 
Neb., 150 F. 677, 680. 

93. B.S.—^In re American Pile Fab¬ 
rics Co., D.C.Pa., 12 F.Supp. 86, 
87. 

94. B.S.—Old Colony Trust Co. v. 
Standard Beet Sugar Co., C.C.A. 
Neb., 150 F. 677, 680. 

Ariz.—Southern Pac. Co. v. State 
Corporation Commission, 3 P.2d 

518, 521, 39 Ariz. 1. 

Iowa.—^Poor v. Incorporated Town 
of Buncombe, 2 N.W.Sd 294, 300, 
231 Iowa 907. 

La.—^Security Bank v. Tangipahoa 
Parish News, 138 So. 519, 521, 173 
La. 716. 

Or.—Walter v. Turtle, 29 P.2d 617, 

519, 146 Or. 1. 

Wash.—Carlson v. Mock, 173 Pa. 637, 
638, 102 Wash. 557. 

W.Va.—iClifton v. Montague, 21 S.E. 
.858, 860, 40 W.Va. 207, 52 Am.S.R. 
S72, 33 L.R.A. 449. 


95. IJ.S.—In re American Pile Fab¬ 
rics Co., B.C.Pa., 12 F.Supp. 86, 
87. 

96. Mich.—^Fisher Electric Co. v. 
Iron Works, 74 N.W. 493, 494, 116 
Mich. 293. 

97. Iowa.—Poor v. Incorporated 
Town of Buncombe, 2 N.W.2d 294, 
301, 231 Iowa 907. 

98. B.S.—Old Colony Trust Co. v. 
Standard Sugar Beet Co,, C.C.A. 
Neb., 150 F. 677, 680. 

Ariz.—Southern Pac. Co. v. State 
Corporation Commission, 3 P.2d 

518, 621, 39 Ariz. 1. 

Iowa.—^Poor v. Incorporated Town 
of Buncombe, 2 N.W.2d 294, 300, 
231 Iowa 907. 

La.—Security Bank v. Tangipahoa 
Parish News, 138 -So. 519, 521, 173 
La. 716. 

Or.—^Walter v. Turtle, 29 P.2d 517, 

519, 146 Or. 1. 

Wash.—Carlson v. Mock, 173 P. 637, 
638, 102 Wash. 557. 

W.Va.—Clifton v. Montague, 21 S.E. 
858, 860, 40 W.Va. 207, 52 Am.S.R. 
872, 33 L.R.A. 449. 

99. U.S.—Martin v. Matson Navi¬ 
gating Co., B.C.Wash., 244 F. 976, 
979. 

1. B.S.—^In re American Pile Fab¬ 
rics Co., B.C.Pa., 12 F.Supp. 86, 
87. 

2. Iowa.—0 o r v. Incorporated 
'Town of Buncombe, 2 N.W.2d 294, 

300, 231 Iowa 907. 

3. Illustrative applications 

(1) The term “plant’* has been ex¬ 
tended to cover the tracks of a mu¬ 
nicipal streetcar system. 

Iowa.—^Poor v. Incorporated Town 
of Buncombe, 2 N.W.2d 294, 300, 

301, 231 Iowa 907. 
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Wash.—Murphy v. Schwartz, 262 P. 
152, 153, 142 Wash. 69. 

(2) A disposal plant or sewer, al¬ 
though not connected to any machin¬ 
ery, may be regarded as a plant. 
Iowa.—Poor v. Incorporated Town 

of Buncombe, supra. 

La.—Brennan v. Sewerage & Water 
Board, 32 So. 563, 569, 108 La. 669. 

(3) A ladder has been considered 
a part of a plant. 

Ala.—Grasselli Chemical Co, v. Ba- 
vis, 52 So. 35, 37, 166 Ala. 471. 
Iowa.—Poor v. Incorporated Town 
of Buncombe, supra. 

(4) “A store, either wholesale or 
retail, might be considered as a 
plant, and yet such store is only for 
the distribution of articles, and need 
not and does not ordinarily, produce 
such articles. Nor is there any rea¬ 
son why a mill or .factory which 
purchases its power from an outside 
source may not be a plant. The 
same might be said of a bottling or 
packing establishment, which is 
merely for the arrangement and dis¬ 
tribution of food or beverages pro¬ 
duced at some distant point. And 
such is the common usage of the 
word.”—^Poor v. Incorporated Town 
of Buncombe, supra. 

(5) For other properties and ac¬ 
tivities which have been held to be 
included, or not included, within the 
meaning of the term see 48 C.J, P 
1221 note 28. 

4. Ariz.—Southern Pac. Co. v. State 
Corporation Commission, 3 P.2d 
518, 521, 39 Ariz. 1. 

6. B.S.—Old Colony Trust Co. v. 
Standard Beet Sugar Co., C.C.A. 
Neb., 150 F. 677, 680. 

Iowa.—Poor v. Incorporated Town 
of Buncombe, 2 N.W.2d 294, SOL 
231 Iowa 907. 
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field of outdoor advertising, a means a 

group of sign locations owned or controlled by one 
bill poster in one city or community. ^ 

The word ^^plant” has been compared with, or 
distinguished from, ^'factory” see Manufacturers § 
1 c (2), ^findustry^^ see 43 C.J.S. p 40 note 9, '^ma¬ 
chinery^’ see 54 C.J.S. p 894 note 18, "premises,”'^ 

and "undertaking.”s 

As a verb. With reference to land, to reclaim 
from a state of nature, and subject to the uses of 
husbandry;^ to set in the ground for growth, as a 
tree or seed for an expected erop.io 

In oystermen’s phraseology, to deposit oysters 
with the intent that they shall remain until they are 
fattened.^i 

Phrases employing the word are set out in the 
note.^2 Other phrases as to which more recent 
adjudications have not been found see 48 C.J. p 
1222 notes 32-42, 45-47. 

PLANTATION. A derivative of "planting,”^3 hav¬ 
ing no precise, fixed, and definite single meaning.!^ 
It is defined as meaning a farm^^ where staples are 
cultivated on a large scale any place that is 


planted brought under eultfvation.iS The 

word "plantation” is frequently employed as mean¬ 
ing a cultivated estate,^^ and especially in the 
United States and in the West Indies it has been 
employed as meaning a large estate, cultivated 
chiefly by negroes, who live in a distinct community 
on the estate, under the control of the proprietor 
or master.20 

Formerly the word denoted a eolony^i or a de¬ 
pendency, 22 or an original settlement in a new 

country. 2 3 

The term "plantation” has been held to be nearly 
synonymous with "farm” see 35 C.J.S. p 747 note 
75.1, and has been compared with, or distinguished 
from, "colony” see 15 C.J.S. p 234 note 33, "nur¬ 
sery” see 67 C.J.S. p 2 note 57, and "orchard” see 
67 C.J.S. p 519 note 40. 

PLANTER. One who plants^^ something in the 
ground or sows something therein which produces 
fruit or increase from this planting;25 q-j^q 
owns or cultivates a plantation.26 The term has 
been held equivalent to "farmer” see 35 C.J.S. p 
752 note 37. 


e. U.S.—C. 3S. Stevens Co. v. Foster 
& Kleiser Co., Wash., 61 S.Ct. 210. 
212, 311 U.S. 255, 85 L.Ed. 173. 

7. U.S.—Martin v. Matson Nav. Co., 
D.C.Wash., 244 F. 976, 978. 

8. U.S.—Maxwell v. Wilmington 

Dental Mfg. Co., C.C.Del., 77 F. 
938, 941. 

9. Me.—^Wellman v. Dickey, 2 A. 
133, 134, 78 Me. 29, 31. 

48 C.J. p 1222 note 43. 

10. Tex.—^Nelson v. Down tain, Civ. 
App., 249 S.W. 241, 242. 

11. U.S.—McCready v. State of Vir¬ 
ginia, Va., 94 U.S. 391, 397, 24 L. 
Ed. 248. 

12. Phrases 

(1) “Electric plant'* and other 
phrases relating to the production, 
distribution, or consumption of elec¬ 
tricity in which “plant*' is employed 
see Electricity § 1 c. 

(2) “Plants for ornamental pur¬ 
poses" distinguished from “botanical 
garden" see 11 C.J.S. p 530 note 26. 

(3) “Pottery plant" is a building 
supplied with tools, machinery, and 
appliances for the manufacture of 
stoneware, brick, and tile.—Indiana 
Clay Co. V. Baltimore, etc., R. Co., 
67 N.E. 704, 705, 31 Ind.App. 258. 

(4) “Rolling plant" is rolling 
stock.—Toronto R. Co. v. Toronto, 
6 Ont.L. 187, 196, 22 Can.L.T.Occ. 
Notes 390. 

13. Conn.—East Haven v. Heming¬ 
way, 7 Conn. 186, 202. 


14. N,C.—Stowe V. Davis, 32 N.C. 
431, 433. 

48 iC.J. p 1222 note 51. 

15- Cal.—^Attorney General v. State 
Bd. of Judges, 38 Cal. 291, 295. 

48 C.J. p 1222 note 52. 

Similarly defined 

(1) Any part of a farm inclosed, 
or set apart from the rest for spe¬ 
cial use.—^In re Lower Towamensing 
Tp. Private Road, 25 Pa.Co. 305, 306. 

(2) A large farm for raising the 
different products of agriculture.— 
Midland Timber Co, v. Pegues, 76 S. 
E. 32, 34, 93 S.C. 82. 

(3) All the land forming the par¬ 
cel or parcels under cultivation as 
one farm, or even what is worked 
by one set of hands.—In re Lower 
Towamensing Tp. Private Road, su¬ 
pra. 

16. Pa.—In re Lower Towamensing 
Tp. Private Road, supra. 

Phrases 

(1) “Cotton or sugar plantation" 
see 20 C.J.S. p 714 note 58.1. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 48 C.J. p 1223 notes 
66-70, 

17. Pa.—In re Lower Towamensing 
Tp. Private Road, 25 Pa.|Co. 305. 

48 C.J. p 1223 note 68. 

Similarly defined 

(1) Ground occupied by trees or 
vegetables which have been planted. 

1103 


—^Attorney General v. State Bd. of 
Judges, 38 Cal. 291, 295—48 C.J. p 
1223 note 59. 

(2) Any body of land, consisting 
of one or several adjoining tracts, 
on which is a planting establish¬ 
ment.—^State V. Blythe, 14 S.C.L. 363 
—48 C.J. p 1222 note 56. 

18. Cal.—^Attorney General v. State 
Bd. of Judges, 38 Cal. 291, 295. 

48 C.J. p 1223 note 60. 

19. Conn.—^East Haven v. Heming¬ 
way, 7 Conn. 186, 202. 

S.C.—Midland Timber Co. v. Pegues, 
76 S.E. 32, 34, 93 S.C. 82. 

20. Ga.—Robson v. Du Bose, 4 S.E. 
329, 330, 79 Ga. 721. 

48 C.J. p 1223 note 61. 

21. Conn.—East Haven v. Heming¬ 
way, 7 Conn. 186, 202. 

Pa.—In re (Calhoon's Road, 8 Pa.Co. 

222 . 

22. Pa.—In re Calhoon's Road, su¬ 
pra. 

23. Conn.—Bast Haven v. Heming¬ 
way, 7 Conn. 186, 202. 

48 C.J. P 1223 note 64. 

24. Ga.—Butler v. Georgia, etc., R. 
Co., 47 S.E. 320, 322, 119 Ga. 959. 

25. Ga.—Butler v. Georgia, etc., R. 
Co., supra—^Roberts v. Savannah, 
etc.. R. Co., 75 Ga. 225, 227. 

26. Ga.—Butler v. Georgia, etc., R. 
Co., 47 S.E. 320, 322, 119 Ga. 959. 

48 C.J. p 1223 note 78. 
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PLANUS. SeQ; Pes Planus supra p 694 note 74. 

PLAQUE. Any flat, thin piece of metal, or clay, 
or ivory, or similar material used for ornament, or 
for painting pictures on, and hung upo-n the wall,^'^ 

PLASMON. A trade-mark name applied to a grit¬ 
ty, yellowish powder, known to the trade as lac- 
tarene, casein, or milk albumen. 28 

PLASTER. A mixture of lime, hair, and sand to 
cover lath work between timbers or rough walling 
a composition of lime, sand, and hair or straw, and 
water, employed in overlaying the interior and 
exterior faces of walls;20 mortar; stucco; ce¬ 
ment. 21 

Plastering. A covering of plaster; the plaster 
work of a building; and also, the act of covering 
walls, ceilings, etc., with plaster.22 

PLASTERER. One who overlays with plaster.23 

PLASTIC, The term applies to a substance capable 
of being molded and pressed into form.S'^ A sub¬ 
stance is plastic which changes conformation in 
response to pressure above a critical degree peculiar 
to the given substance, but which retains conforma¬ 
tion when pressure upon it falls below the critical 
degree.2S The term has been compared with, or 
distinguished from, ^‘elastic” see 2-8 C.J.S. p 1051 
note 36. 

Plasticity. The characteristic required’ to insure 
retention of uniform distribution of the sealing ma¬ 
terial upon the seal-surface until its liquid con¬ 
stituents have evaporated and its deposit has as¬ 
sumed a substantially solid consistency. 8 6 it has 
been stated that “plasticity’’ differs from “pliabili¬ 


ty,” referring to a much more mobile condition. 2 7 

PLASTILINA. A modeling clay so compounded as 
to remain moist for a considerable time, and thus 
dispense with frequent wetting during the progress 
of the work.28 

PLAT. As used in the description of boundaries 
see Boundaries § 4; and as employed with respect 
to incorporated municipalities see Municipal Cor¬ 
porations §§ 83, 84. 

PLATA. In Roumanian, a term meaning payment.29 

In Spanish law, plate; silver.'^® 

PLATE. 

As a noun the word “plate” is defined as meaning 
a broad, thin sheet of metal a flat piece of 
metal;^2 ^ flat, comparatively thin, usually rigid, 
sheet, slice, leaf, or lamina of metal or other sub¬ 
stance, of more or less uniform thickness and even 
surface ;^2 a piece of metal extended or flattened 
to an even surface with a uniform thickness a 
flat, or nearly flat, piece of metal, the thickness of 
which is small as compared with the other dimen¬ 
sions;^^ a sheet of metal of uniform thickness and 
even surface;^® a piece of metal with an even or 
horizontal surface, or nearly so, without marked 
prominence or depressions.'^'^ According to the fore¬ 
going definitions, uniformity of thickness and even¬ 
ness of surface are the characteristics of a plate.42 

The word “plate” has various other significations, 
and the term may be used to denote the gold or 
silver dishes and utensils used at table or in the 
home, including besides dishes, other vessels., as 
cups, flagons, etc., as well as spoons, knives, forks, 
etc.^2 The word “plate” also means an element of a 


27. *U.S.—Hour V. IT. -S., [C.C.N.Y.. 91 
F. 533. 

Tariff provisions applicable to 
plaques see Customs Duties § 33. 

28. ^U.S.—IT. S. V. Corsi, 2 Cust. 
App. 292, 293. 

29. TJ.S.—^Mellen v. Ford, C.C.Tenn., 
28 F. 639, 642. 

30. U.S.—Mellen v. Ford, supra. 

31. U.S.—Mellen v. Ford, supra. 

32. U.S.—Mellen v. Ford, supra. 

48 C.J. p 1223 notes 88, 89. 

33. Ga.—^Fox v. Rucker, 30 Ga. 525, 
527. 

48 C.J. p 1223 note 85. 

34. U.S.—^Diamond Patent Co. v. 
Webster Bros., C.C.A.Cal., 249 F. 
155, 157. 

Phrases 

(1) “Plastic condition" see 15 C. 
J.S. p 813 note 86.1. 

(2) “Plastic substance" is one 


capable of being molded and pressed 
into form; in its use for setting tile 
or glass it would be employed while 
soft and not in rigid form.—^Eagles 
V. National Plate <& Window Glass 
Co., 45 N.E.2d 402, 403, 312 Mass. 
463, 

35. U.S.—^Dewey & Almy Chemical 
Co. V. Mimex Co„ C.C.A.N.Y., 124 
lF.2d 986, 988. 

36. U.S.—^Dewey & Almy Chemical 
iCo. V. Mimex Co., supra. 

37. U.S.—Blair v. Jeannette-McKee 
Glass Works, C.C.Pa., 151 F. 365, 
356. 

38. Century D. 

As a name sometimes given to 
“modeling clay" see 14 C.J.S. p 
1197 note 97. 

39. U.S.—The Prahova, D.C.Cal., 38 
F.Supp. 418, 425. 

“Plata salariilor” means payment 
of salaries.—The Prahova, supra. 
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40. Escriche Diccionario, 

41. U.S.—^Newman-Andrew Co. v. 
U. S., 2 Ct.Cust.App. 4, 6. 

42. U.S.—Prosser v. U. S., 1 (Cust. 
App. 29, 31. 

43. U.S.—^Prosser v. U. S., supra. 

44. U.S.—-U. S. V. -Sellers, C.C.N.T., 
160 F, 518, 519—Prosser v. U. S., 
1 Cust.App. 29, 31. 

45. U.S.—^Prosser v. U. S., supra. 

46. U.S.—Sonken-Galamba Corpora¬ 
tion V. Atchison, T. & S. F. Ry. 
Co., D.C.MO., 33 F.Supp. 814, 819. 

48 C.J. p 1224 note 8. 

47. U.S.—Prosser v. U. S., 1 Cust. 
App. 29, 31. 

48. U.S.—^Prosser v. U. S., supra. 

49. Century D. 

“Plate" distinguished from “jewels” 
see 48 (C.J.S. p 794 note 19. 
Articles of luxury 

The term “plate” is not commonly 
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voltaic cell, or one of the condensing bodies in a 

condenscr.50 

As a verb the word ^^plate” means to cover or 
overlay with gold, silver, or other metals, either by 
a mechanical process, as hammering, or by a chem¬ 
ical process; to cover with a thin coating or film 
of metal; especially to cover articles made of the 
baser metals with gold or silver; also, to cover 
iron with tin.^^ 

Phrases employing the word are set out in the 
note,52 and for other phrases as to which more re¬ 
cent adjudications have not been found see 48 C.J. 
p 1224 notes 11-14. 

PLATE-GLASS mSUEANOE. Defined see In¬ 
surance § 39. Por other references see index to 
title Insurance. 

PLATEN. The flat part of a press which comes 
down upon the form, and by which the impression 
is made.S^ 

PLATFOErM. A raised frame or structure with a 
level surface. 

PLATOON. A squad; a set.55 

PLATTER TURNERS. Sometimes called '^turn- 
table-operators” in broadcasting terminology, whose 
work consists of placing phonograph records on one 
of the two turntables used in broadcasting studios 
for ‘^on the air playback,adjusting it for either 


lateral-cut or vertical-cut records and fixing its 
speed in accordance with instructions appearing on 
the face of the record; opening the fader control, 
and, after the record has been played, removing it 
from the turntable. 5 6 

PLAY. The term as used with respect to public 
amusement is discussed in the C.J.S. title Theaters 
and Shows § 1, also 48 C.J. p 1228 notes 11-16. 
Dramatic compositions subject to copyright law are 
treated in CoiDyright and Literary Property; for 
specific references consult the index to that title. 

^Tlay’^ as related to gambling or gaming is de¬ 
fined in Gaming § 1 d (2). 

PLATA. In Spanish law, seashore.57 

PLAYER. One who, or that which, plays. 5 8 It 
has been stated that the word is used almost in¬ 
variably in connection with some form of a game, 
never with the idea of a purchase of something.59 

PLAZA. A word of Spanish derivation which, in 
Spain, Cuba, Mexico, and parts of the United 
States, is employed to designate a plat of ground 
in a city or village, dedicated to the use of the gen¬ 
eral public.50 While it has been said that a plaza is 
a plat of ground in a city or village, dedicated to the 
use of the general public as a market place, a co-in- 
mon, a park,5i a public square in a city or town,52 
an open square,55 a foi'tified place or town,5^ it 
has also been said that a plaza is not a park or a 

square. 5 5 


understood to embrace articles of 
ordinary use, whatever may be the 
material, but only the more preten¬ 
tious articles which are displayed on 
the tables of the wealthy or osten¬ 
tatious. and which are to be consid¬ 
ered rather as articles of luxury 
than as household furniture.—^Han¬ 
over Fire Ins. Co. v. Mannasson, 29 
Mich. 316, 317. 

50. U.S.—Knott V. U. S., 9 Ct.Cust. 
App. 93, 99. 

51. U.S.—Bloomingdale v. XJ. S., 3 
Cust.App. 204, 208. 

52. Phrases 

(1) “Full plate'' see 37 C.J.S. p 
1394 note 20. 

(2) “Lane plate" see 62 C.J.S. p 
772 note 18. 

(3) “Plate condenser" see 16 C.J.S. 
p 807 note 27. 

(4) “Plate matter" see 5< C.J.S. 
p 454 note 38. 

(6) “Spring: plate" defined as a 
plate which holds up a spring:.— 
Hart &. Hegeman Mfg. Co. v. Anchor 
Electric iCo., C.C.Mass., 82 F. 911, 915 
—58 C.J. p 1308 note 83, 


53. U.S.—^Dey Time Register Co. v. 
Syracuse Time Recorder Co., C.C. 
N.T., 152 F. 440, 446. 

48 C.J. p 1228 note 2. 

Platen press 

Any form of printing press which 
gives impression from a platen, in 
distinction from rotary or cylinder 
presses, which give impression from 
a cylinder or a curved surface.—^Dey 
Time Register Co v. Syracuse Time 
Recorder Co., supra. 

54. Century D. 

“Platform end sill" and “platform 
step" see the C.J.S. title Railroads 
§ 1, also 48 C.J. p 1228 notes 6-8. 

55. R.I.—McLyman v. Holt, 151 A. 
1, 3, 51 R.I. 96. 

56. U.S.—^National Labor Relations 
Board v. National Broadcasting 
Co., C.C.A.2, 150 P.2d 895, 897. 

57. Escriche Diccionario. 

58. Webster New Int.D. 

59. Ariz.—Garrison v. Luke, 78 P. 
2d 1120, 1123, 52 Ariz. 50. 

60. Cal.—^Kelly v. Hayward, 219 P. 
749, 750, 192 Cal. 242. 

48 C.J. P 1229 note 23. 
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Derived from the Datin word 
“platea."—City of St. Louis v. Pope, 
126 S.W.2d 1201, 1211, 1212, 344 Mo. 
479. 

61. Cal.—Kelly v. Hayward, 219 P. 
749, 750, 192 Cal. 242. 

G2. Cal.—Kelly v. Hayward, supra. 
Neb.—Clarke v. Weatherly, 270 N.W. 
316, 317, 131 Neb. 816. 

63. Cal.—Kelly v. Hayward, 219 P. 
749, 750, 192 Cal, 242. 

Mo.—Corpus Juris cited in City of 
St. Louis V. Senter Commission 
Co., 85 S.W.2d 21, 24, 337 Mo. 238 
—Corpus Juris cited in City of St. 
Louis V. Senter Commission Co., 
84 S.W.2d 133, 141, 336 Mo. 1209. 

64. Cal.—Kelly v. Hayward, 219 P. 
749, 750, 192 Cal. 242. 

65. Mo.—City of St. Louis v. Pope, 
126 S.W.2d 1201, 1211, 1212, 1213, 
344 Mo. 479. 

Diverse meanings 

(1) “The Royal Academy of Spain 
is the ofiicial academy of that coun¬ 
try for the final definition of what 
any word in that language connotes. 
This academy gives the word ‘pla- 
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In Spanish the word “plaza” means a pretentions 
open space of considerable importance, activity, and 
grandenr faced by the most important public and 
commercial edifices; the center of civic activity;®® 
a broad and spacious site within a town; that 
special spot where food is sold, where the neighbors 
gather, and where fairs, sales, trades, and public 
festivals take place.®'^ 

PLEA. Rules governing the plea or answer in ac¬ 
tions generally are treated in Pleading §§ O'Q-IGG. 
For other particular applications and specific uses 


of the term consult the Descriptive-Word Index, 
and see the indexes to the various titles. 

PLEAD. At common law, to interpose matters of 
fact in defense in the law courts.®® It has been 
stated that to the average juror and layman what 
a litigant pleads in a case is that which he asserts 
or contends in his own behalf.®^ The term has 
been held to be practically synonjunous with “claim” 
see 14 C.J.S. p 1190 note 29.1, “contend” see 17 C. 
J.S. p 175 note 5, and “urge.”70 


za* many meanings but at no time 
states it is the equivalent to 
square.’*—City of St. Louis v. Pope, 
supra. 

(2) In at least one of the United 
States it has been said to be “a place 
where the records of . . . heroes 

may be safely deposited and pre¬ 
served. It is a place where the 
President of the United States, or 
any other prominent person, may 
speak to 10,000 listeners. It is not 
a place where people will go, as to 
a park for a day or outing, but it 
is a place where people will gather 
on patriotic, festive, or momentous 
occasions to be informed or to lis¬ 
ten to programs or other entertain¬ 
ment. ... It is not a square. 
Squares in cities are open spaces 
created fundamentally for the pur¬ 


pose of ventilation.”—iCity of St. 
Louis V. Pope, supra. 

(3) “It is not a park. . . . You 

would not erect a court house or a 
post office in a public park but such 
buildings may be erected along a 
plaza and have their entrance into 
the plaza because a plaza connotes 
the presence of public buildings 
about it.”—City of St. Louis v. Pope, 
supra. 

66. Mo.—City of St. Louis v. Pope, 

supra. 

“la official Spanish sources a "pla¬ 
za,' regardless of its size, was the 
place of chief importance, center, or 
the hub of public life and commer¬ 
cial enterprise. Here the great 
events of the cities' life took place. 
The King spoke in the plaza and the 
word ‘plaza’ was associated with the 


word grandeur. The ‘plazas’ of 
Spain were and are places of beauty 
on which public buildings were not 
placed but it was the place around 
which and toward which were faced 
important buildings of the City.”—■ 
City of 'St. Louis v. Pope, supra. 

67. Mo.—City of St. Louis v. Pope, 
supra. 

68. Ind.—Brower v. Nellis, 33 N.E. 
672, 673, 6 Ind.App. 323. 

48 C.J. p 1229 note 30. 

Phrases as to which more recent 
adjudications have not been found 
see 48 C.J. p 1229 notes 33, 34. 

69. Neb.—Sweeney v. Midwest Life 
Ins. Co., 262 N.W. 47, 49, 129 Neb. 
521. 

70. Neb.—Sweeney v. Midwest Life 
Ins. Co., supra. 
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Abandonment of spouse, settlement loss by reason of, 
§ 41 

Absconding parents, support of dependents, seizure 
of property, § 61, p. 122 
Absence, settlement, 

Continuity of residence in case of absence with 
intent to return, § 32, p. 59 
Loss by reason of, § 41 

Accounts, overseers of poor, audit of, § 11, p. 25 
Acquired settlement, §§ 25-34, pp. 39-70 
Actions, 

Bringing pauper into state, county or town, 
Damages, § 57 
Penalties, § 56 

Municipalities, recovery for support furnished, § 
79, pp. 172-182 
Overseers of poor, § 16 
Poor officers. 

Actions by or against, § 16 
Bonds, § 14 

Superintendents of poor, § 16 
Ad valorem tax, pauper purposes, authority to levy, 
§ 18, p. 31 

Admissions, settlement, 

Change of, § 38 
Estoppel to deny, § 21 
Adoption, 

Settlement of adopted children, § 37, p. 74 
Support, liability for support of adopted parents, 
§ 60, p. 108 

Support of adopted child, liability in respect of, § 

60, p. 106 

Adult children. 

Removal, § 46, p. 88 

Settlement, derivative settlement, § 37, p. 75 
Aged persons, 

Participation in general distribution of poor re¬ 
lief fund, § 1, p. 6 
Pension, § 81 

Agents, overseers of poor, agency for local govern¬ 
ment, § 11, p. 20 
Aliens, 

Removal as pauper, cost of deportation, § 54 
Settlement, § 26, p. 40 

Alteration of territory, local authorities, liability for 
support as affected, § 67, p. 140 
Amendment, removal of paupers, order for, § 51 
Appeal, § 53 

Annexation of territory, settlement, residence for pur¬ 
pose of, §33 

Annulment of marriage, settlement, effect of, § 39 
Antenuptial agreement, settlement, stepchildren, § 37, 
p. 74 

Appeal and error, 

Removal of paupers, order of, §§ 22, 53 
Support, 

Actioms against municipalities for relief fur 
nished, § 79, p. 181 
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Appeal and error—^Continued, 

Support—Continued, 

Local authorities furnishing, § 70 
Proceedings to compel relatives to furnish, § 

61, p. 122 

Apportionment, support, relatives, § 60, p. 112 
Apprentices, settlement, § 27, p. 44 
Appropriations, medical and hospital care, claim 
against county for, § 74, p. 160 
Arbitration, 

Overseers of poor, submission of claim to, § 16 
Settlement, power of poor law officers to submit 
to, § 11, p. 22 

Assessment for taxes, settlement as conferred by, § 30 
Assigned indenture, settlement, service under, § 27, 
p. 45 

Assumpsit, recovery for relief furnished, § 79, p. 172 
Asylums, insane paupers, maintenance at, § 78, p. 170 
Attorney’s fees, removal of paupers, proceedings for, 
§ 54 

Audit, overseers of poor, accounts, § 11, p. 25 
Aunts, support, liability in respect of, § 60, p. Ill 
Bastards, 

Grandparents, liability to support, § 60, p. 110 
Settlement, 

Derivative settlement, § 37, p. 76 
Place of, § 24 
Support, 

Grandparents, liability, § 60, p. 110 
Parents, liability, § 60, p. 108 
Persons liable, § 60, p. 103 

Begging, settlement, supporting self by as prevent¬ 
ing acquisition, § 34, p. 66 
Birth, settlement, 

Prima facie place of, § 23 
Presumption, § 42 
Blind persons, 

Participation in general distribution of poor re¬ 
lief funds, § 1, p. 6 
Pension, § 82 

Boards. Welfare boards, generally, post. 

Bona fide purchasers, settlement, acquisition, § 28, p. 

49 

Bonds, 

Overseer of poor, § 8 
Poor officers, liability of sureties, § 14 
Borrowing money, poor relief, § 19, p. 34 
Bringing into state, county or town, §§ 55-58, pp. 97- 
101 

Actions for, 

Damages, § 57 
Penalties, § 56 
Burden of proof. 

Actions for damages, § 57 
Actions for penalty, § 56 
Intent, § 55 

Common carriers, penalty, § 56 
Criminal responsibility, § 58 
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Bringing into state, county or town—Continued, 
Damages, 

Actions for, § 57 
Liability for, § 55 
Evidence, 

Actions for damages, § 57 
Actions for penalty, § 56 
Forfeiture, § 55 

Jury questions, actions for penalty, § 56 
Measure of damages, § 57 
Penalty, § 56 

Return to place of settlement, § 55 
Statutory provisions, § 55 

Criminal responsibility, § 58 
Penalties, § 56 

Successive actions for damages, § 57 

Brothers and sisters, support, liability in respect of, 
§ 60, p. Ill 
Burden of proof, 

Bringing pauper into state, county or town, in¬ 
tent, § 55 

Bringing paupers into municipality, etc., 

Actions for damages, § 57 
Actions for penalties, § 56 
New settlement, acquisition of, § 42 
Settlement, § 42 

Warning out to prevent acquisition, § 34, p. 70 
Support, 

Actions against municipality for relief fur¬ 
nished, § 70, p. 178 

Proceedings to compel relatives to furnish, § 
61, p. 117 

Warning out to prevent acquisition of settlement, 
§ 34, p. 70 

Burial expenses, 

Liability for, § 74, p. 165 
Reimbursement of individual for, § 73 

Casual paupers, removal, § 46, p. 86 
Change of residence, settlement, § 34, p. 64 
Charity, settlement, receipt of as precluding acquisi¬ 
tion, § 34, p. 67 

Checks, poor funds, disbursement, § 19, p. 34 
Children, 

Aliens, settlement, § 26, p. 40 
Emancipated children, generally, post. 

Infants, generally, post. 

Settlement, 

Aliens, § 26, p. 40 

Derivative settlement, § 37, p. 72 

Chiropractors, medical care, liability for services of, 
§ 74, p. 162 

Chronic paupers, statutes relating to relief as limited 
to, 11, p, 6 

Circumstantial evidence, settlement, proof by, § 44 
Cities. Municipalities, generally, post. 

Coercion, settlement, coerced habitation as conferring, 
§ 32, p. 55 

Collateral relatives, support, liability for, § 60, p. 111 
Collector of poor taxes, bond, action on, § 14 
Collusive marriage, settlement. 

Derivative settlement, § 36 
Effect of, § 40 

Common carriers, transporting paupers into state, pen¬ 
alties, § 56 

Common law, obligation of public authorities under, 
§3, p. 10 


Commorancy, settlement, aliens acquiring by, § 26, 
p. 40 

Compensation, poor law officers and employees, § 10 
Complaint, removal of paupers, proceedings for, § 50 
Concealment, 

Settlement, residence for purpose of, § 32, p. 55 
Support, reimbursement from pauper or his es¬ 
tate as dependent on, § 64, p. 131 
Conclusiveness, removal of pauper, order for, § 51 
Conditional estate, settlement, acquisition by holder, § 
28, p. 47 

Conditions precedent, support, 

Proceedings against pauper or his estate for re¬ 
imbursement, § 64, p. 133 

Proceedings to compel relative to furnish, § 61, p. 
113 

Recovery against municipality or county for sup¬ 
port furnished, § 79, p. 173 
Reimbursement of public authorities by relatives, 

§ 62, p. 126 

Conflicting statutes, settlement, § 22 
Consideration, 

Settlement, purchase of real estate for purpose of 
acquiring, § 28, p. 49 
Support, contracts for, § 75 
Constitutional provisions, 

Construction, § 3, p. 12 
Counties, support, § 67, p. 135 
Poor funds, application and apportionment, § 19, 
p. 33 

Poor houses and poor farms, establishment, § 17 
Poor law officers and employees, § 6 
Term of office, § 9 
Settlement, | 22 
Support, 

Contracts for, § 75 
Local authorities, § 67, p. 134 
Review in proceedings to compel relatives to 
furnish, § 61, p. 122 
Towns, § 67, p. 137 
Construction, 

Constitutional provisions authorizing aid, § 3, p.. 
12 

Contracts, support, § 75 
Statutory provisions, § 4 
Removal, § 45 

Support by relatives, § 60, p. 102 
Contempt, support, enforcement of order requiring- 
relatives to furnish, § 61, p, 120 
Continuity, settlement, residence for purpose of, § 32, 
p. 58 
Contracts, 

Burial of indigent dead, § 74, p. 165 
Counties, 

Medical or hospital care furnished under, § 
74, p. 159 
Support, § 75 
Hospital care, § 74, p. 164 

Furnishing under, § 74, p. 159 
Medical care, § 74, p. 164 

Furnishing without, § 74, p. 159 
Municipalities, medical or hospital care furnished: 

under, § 74, p. 159 
Poor law officers, 

Binding effect, § 11, p. 23 
Personal liability on, § 12 
Support of paupers, § 19, p. 33 
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Contracts—Continued, 

Settlement acquired by contract of hiring, § 27, 
p. 44 

Support, § 75 

Reimbursement of public authorities furnish¬ 
ing, § 64, p. 132 

Services and earnings of pauper, § 76 
Contribution, support, relatives, § 60, p. 112 
Costs, 

Removal of paupers, proceedings for, § 54 
Support, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 182 

Proceedings to compel relatives to furnish, § 

61, p. 121 

Counsel fees, removal of paupers, proceedings for, § 
54 

Counties, 

See, also. Municipalities, generally, post 
Bringing into state, county or town, generally, 
ante 

Commissioners. County commissioners, post 
Constitutional provisions, support, § 67, p. 135 
Contracts, medical or hospital care furnished un¬ 
der, § 74, p. 159 

Contracts to act as local relief authorities, § 5 
Employment offices; placement of dependent poor, 
§ 76 

Hospital care, obligation to furnish, § 74, p. 157 
Hospitals, maintenance of, § 3, p. 11, n. 70 
Implied contracts, support, § 75 
Indebtedness for pauper supplies, § 19, p. 34 
Insane paupers, maintenance at state asylums, § 
78, p, 170 

Jurisdiction, actions against for support furnished, 
§ 79, p. 173 

Liability to furnish relief, § 5 
Medical care, generally, post 
Nonresidents, relief to, § 67, p. 136 
■Obligations imposed on, § 3, p. 11 
Overseers of poor, agency, § 11, p. 20 
Physicians to care for, liability to other physi¬ 
cians for services, § 74, p. 161 
Poorhouses and poor farms, generally, post 
Primary liability, support, § 67, p. 137 
Relatives of indigent person, reimbursement for 
relief furnished, § 62, p. 124 
Residence, support of pauper residing in, § 67, p. 
139 

iSettlement, generally, post 
State aid, matching state fund, § 19, p. 33, n. 65 
State institutions, liability for support of paupers 
in, § 78, p. 170 

Statutory provisions, support, § 67, p. 135 
Support, 

Contracts for, § 75 
Liability, § 67, p. 135 
Fixing, § 68, p. 141 

Necessity as essential to recovery back from 
another county or municipality, '§ 72, p. 
154 

Recovery for, 

Relief furnished, § 72, pp. 151-155 
Supplies furnished, notice, § 68, p. 142 
Rescission of contracts for, § 75 
Shifting liability to, § 67, p. 138 
Statutory provisions, § 67, p. 135 


Counties—Continued, 

Taxation for relief of poor, § 18, p- 30, n. 40 
Venue, actions against for support furnished, § 
79, p. 173 

County commissioners. 

Appropriation for poor relief, § 19, p. 33 
Directors of poor, compensation when acting as, 
§ 10 

Discretion, tax levy for poor relief, § 18, p. 32 
Medical care, power to furnish, § 11, p. 24 
Poor law officers, § 11, p. 21 
County farms. Poorhouses and poor farms, generally, 
post 
Courts, 

Removal of paupers, jurisdiction of proceedings 
for, § 49 

Settlement, adjudication of dispute, § 22 
Support, jurisdiction of proceedings to compel rel¬ 
atives to furnish, § 61, p. 114 
Criminal responsibility. 

Bringing paupers into state, county or town, § 58 
Poorhouses, keeper of, § 17 
Poor officers, § 15 
Support, § 80 

Curtesy, settlement, interest as sufficient to confer, § 
28, p. 48 

Damages, bringing into state, county or town, 

Actions for, § 57 
Liability for, § 55 

Daughter-in-law, support, liability in respect of, § 60, 
p. Ill 

De facto officers, administration of poor law, § 6 
Debts, collection and discharge, authority of poor 
law officers or employees, § 11, p. 20 
Decrees. Judgments or decrees, generally, post 
Defenses, 

Poor districts, actions against for relief furnished, 
§ 79, p. 175 
Support, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 175 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings by public authorities seeking re¬ 
imbursement against relatives, § 62, p. 126 
Proceedings to compel relatives to furnish, § 
61, p. 113 

Definitions, §§ 1, 2, pp. 6-9 

Commissioners, § 11, p. 20, n. 89 
Inhabitants, § 32, p. 55 
Local authorities, § 11, p. 20, n. 89 
Pauper supplies, § 34, p. 67 
Residence, § 32, p. 54 
Settlement, § 20 

Voluntary absence, § 41, p. 80, n. 12 
Delegation of power, 

Determination of right to relief, § 11, p. 23 
Support, § 67, p. 136 

Deportation, alien paupers, costs of, § 54 
Derivative settlement, §§ 35-37, pp. 76-77 
Description of pauper, pauper notice, § 68, p. 143 
Desertion, 

Removal of deserted wife, § 46, p. 88 
Settlement, 

Acquisition of deserted wife, § 26, p. 43 
Derivative settlement of deserted wife, § 36 
Deserters from military service, § 31 
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Detachment of territory, 

Local authorities, liability for support as affected, 
§ 67, p. 140 

Settlement, residence for purpose of, § 33 
Directory statutory provisions, § 4 
Discretion, 

County commissioners, taxation for poor relief, 
§ IS, p. 32 

Local governments, poor relief, § 4 
Overseers of poor, quasi-judicial powers and du¬ 
ties, § 11, p. 21 

Poor law officers, determination of right to re¬ 
lief, § 11, p. 23 
State, poor relief, § 3, p. 11 
Support, mode and extent of relief, § 71 

Dismissal or nonsuit. 

Removal of paupers. 

Appeal from order of, § 53 
Proceedings for, § 50 

Support, proceedings to compel relatives to fur¬ 
nish, § 61, p. 119 

Division of towns or districts, settlement, residence 
for purpose of, § 33 
Divorce, settlement, 

Divorced wife, children, § 26, p. 43; § 37, p. 73 
Effect of, § 39 

Documentary evidence, settlement, 

Admissibility, § 43 
Conclusiveness, § 44 

Domestic relations court, support, jurisdiction of pro¬ 
ceedings to compel relatives to furnish, § 61, p. 114 
Domicile, settlement distinguished, § 20 
Dower, 

Removal of tenant in, § 46, p. 88 
Settlement, interest as sufficient to confer, § 28, 
p. 48 

Duration, settlement, residence for purpose of, § 32, 
p. 57 

Earnings of pauper, support, rights of municipalities 
or persons furnishing to, § 76 
Economic depression, persons becoming indigent 
through unemployment caused by, § 1, p. 6 
Election of remedies, support, reimbursement of pub¬ 
lic authorities furnishing, § 64, p. 133 
Elections, hospital care, approval of contract for, § 
74, p. 165 

Emancipated children, 

Removal, § 46, p. 88 
Settlement, % 26, p. 41; § 37, p. 75 
Evidence as to, § 44 
Loss of, § 41 
Presumption, § 42 

Support, liability of parents, § 60, p. 105 

Emergencies, 

Medical care, 

Liability for services, § 74, p. 163 
Recovery for expenses, § 74, p. 159 
Poor law officers, powers in, § 11, p. 22, n. 23 
Relief, reimbursement of individual furnishing, 
§ 73 

Surgical operation in, recovery for services, § 74, 

p. 161 

Taxation, poor relief, § 18, p. 32 

Employees. Poor la^ officers and employees, gener¬ 
ally, post 

Employment offices, placement of dependent poor, § 76 


Estate of pauper, support. 

Exhaustion of remedy against before proceeding 
against municipality for relief furnished, § 
• 79, p. 174 

Liability for, § 64, pp. 129-134 

Maintenance in poorhouses, § 77 
Estoppel, settlement, denial of, § 21 
Evidence, 

Bringing paupers into municipality, etc., 

Actions for damages, § 57 
Actions for penalty, § 56 
Burden of proof, generally, ante 
Criminal prosecution of poor officers, § 15 
Presumptions, generally, post 
Settlement, §§ 42--44, pp. 81-85 
Status as pauper or poor person, § 1, p. 6 
Support, 

Actions against municipalities for relief fur¬ 
nished, § 79, p. 178 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings by public authorities for reim- 
. bursement against relatives, § 62, p. 127 
Proceedings to compel relatives to furnish, § 
61, p. 117 

Examination of pauper, removal, proceedings for, § 50 
Orders required to show, § 51 
Exemption, support, liability of relatives, § 60, p. 112 
Evidence, § 61, p. 117 
Expenses, 

Poor law officers and employees, § 10 
Powers in respect of, § 11, p. 22 
Support, generally, post 

Fact questions. Jury questions, generally, post 
Family, 

Partial support by head of, § 1, p. 7 
Settlement, 

Derivative settlement, § 37, p. 72 
Furnishing supplies to as preventing acquisi¬ 
tion, § 34, p. 65 

Residence of person having, § 32, p. 57 
Father-in-law, support, liability in respect of, § 60, p. 
Ill 

Federal lands, settlement, residence on, § 32, p. 57 
Fines, removal of paupers, disobeying order of, § 52 
Foreign state, settlement. 

Acquisition of new settlement in, § 38 
Removal to place of settlement in, § 47 
Foreigners, settlement, § 26, p. 40 
Forfeitures, bringing into state, county or town, § 55 
Foster children, support of parents, liability, § 60, p. 

lOS 

Fraud, 

Settlement, change of, § 40 
Support, 

Criminal liability, § 80 

Reimbursement from pauper or his estate as 
dependent on, § 64, p. 131 

Fraudulent conveyances, settlement, occupation by 
grantor as conferring, § 28, p. 47 
Freehold, settlement, 

Acquisition by ownership, § 28, p. 46 
Infants acquiring through, § 26, p. 41 
Persons non compos mentis acquiring through, § 
26, pp. 40, 42 

Freeholders, removal as pauper or poor person, § 46, 
p. 87 
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Friends, 

Support by, § 1, p. 8 
Transients supported by, § 2 
Frivolous appeal, removal proceedings, counsel fees, 
§ 54 

Funeral expenses, 

Liability for, § 74, p. 165 
Reimbursement of individual for, § 74, p. 165 
General repetition, settlement, admissibility of evi¬ 
dence as to, § 4a 

Gifts, support, recovery by local autliorities furnish¬ 
ing supplies as, § 72, p. 155 
Governmental functions. 

Poor law districts, § 5 
Poor relief as, § 3, p. 10 
.Support, discharge of duties, § 67, p. 136 
Welfare board, § 11, p. 21 

Grandchildren, support of grandparents, liability, § 60, 

p. 110 

Grandparents, support of grandchild, liability for, § 
60, p. 109 

Habitual drunkenness, treatment of pauper as dis¬ 
eased, § 11, p. 25 

Harmless error, support, proceedings to compel rela¬ 
tives to furnish, § 61, p. 122 

Head of family, partial support through earnings of, 
§ 1, p. 7 
Hearing, 

Poor law officers and employees, removal from 
office, § 9 

Removal of paupers, appeal from order of, § 53 
Support, proceedings to compel relatives to fur¬ 
nish, § 61, p. 117 

Hiring, settlement, acquisition by service by virtue of, 
§ 27, p. 44 
Hospital care, 

See, also, Medical care, generally, post 
Appropriations, claim against county for, § 74, p. 
160 

Contracts for services, § 74, p. 164 
Elections, approval of contract for, § 74, p. 165 
Obligation to furnish, § 74, p. 157 
Settlement, obligation based on, § 74, p. 160 
Hospitals, counties, maintenance of, § 3, p. 11, n. 70 
Husband and wife, 

See, also, Married women, generally, post 
AbiHty and willingness to support, § 1, p. 8 
Absconding spouse, support, § 61, p. 122 
Derivative settlement, § 36 
Removal, effect on relationship, § 46, p. 88 
Settlement, § 22 

Acquisition by wife in own right, § 26, p. 43 
Derivative settlement, § 36 
Residents of wife, § 32, p. 56 
Slaves, § 26, p. 42 

Support in accordance with, § 72, p. 153 
Tacking wife’s continued residence after death 
of husband, I 32, p. 58 

Warning out to prevent acquisition, § 34, p. 
69 

Support, § 1, p. 7 

Absconding spouse, § 61, p, 122 
Liability to support each other, § 66, p. Ill 
Reimbursement of public authorities for nec¬ 
essaries furnished wife, § 62, p. 124 
Seizure of property of absconding spouse, § 
61, p. 123 


Idiots, settlement, acquisition, § 26, p. 41 
Illegitimate children. Bastards, generally, ante 
Illness, 

Medical care, generally, post 
Removal of paupers, liability for maintenance of 
pauper too ill to be moved, § 54 
Implied contracts. 

Medical care, § 74, p. 164 
Support, § 75 

Imprisonment, settlement, 

Continuity of residence interrupted by, § 32, p. 60 
Furnishing supplies to person confined as pre¬ 
venting acquisition, § 34, p. 64 

Incipient insanity, settlement, incapacity to acquire, 
§ 26, p. 42 

Indebtedness, poor law officers, power to incur, § 11, 

p. 22 

Indenture, settlement of apprentice, § 27, p. 45 
Indictment and information, poor officers, criminal 
prosecution, § 15 

Indigent i)ensioners, status as paupers, § 1, p. 8 

Indigent persons, defined, § 1, p. 5 

Indigent sick, poor law officers, protection of, § 11, p. 

22, n. 23 
Infants, 

See, also. Parent and child, generally, post 
Emancipated children, generally, ante 
Removal, § 46, p. 89 
Settlement, § 26, p. 41 

Derivative settlement, § 37, p. 72 • 
Emancipated children, § 37, p. 75 
Support of minor children of unsettled par¬ 
ents, § 67, p. 140 
State paupers, § 37, p. 73 
Support, 

Reimbursement of public authorities furnish¬ 
ing, § 64, p. 131 
Necessaries, § 62, p. 124 
Relatives, § 60, p. 102 

Infirmaries, power of municipalities to erect and main¬ 
tain, § 17, n. 25 

Injured persons as paupers, § 1, p. 7, nn. 22, 27 
Insane persons, 

Asylums, maintenance at, § 78, p. 170 

Removal, § 46, p. 86 

Settlement, 

Absence while confined in asylum, § 41 
Acquisition, § 26, p. 41 
Children, § 37, p. 75 

Continuity of residence interrupted by com¬ 
mitment to asylum, § 32, p. 60 
Furnishing supplies to person committed to 
asylum as preventing acquisition, § 34, p, 
64 

Institutions, negligence of inmates, liability in respect 
of, § 5 

Instructions to jury, support, proceedings to compel 
relatives to furnish, § 61, p. 118 
Insurance, support furnished insured, preferred claim, 
§ 64, p. 132 

Intention. Settlement, post 

Intervention, poor districts, action on bond of tax col¬ 
lector, § 14 
Issues, support, 

Actions against municipality for relief furnished, 
§ 79, p. 177 
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Issues, support—Continued, 

Proceedings to compel relatives to furnish, § 61, 

p. 116 

Jails, support, liability for expense of, § 78, p. 171 
Judgments or decrees, 

Removal of paupers, proceedings for, § 51 
Support, post 
Jurisdiction, 

Action to recover for relief furnished pauper, § 79, 
p. 173 

Removal of paupers, proceedings for, § 49 
Support, proceedings to compel relatives to fur¬ 
nish, § 61, p. 113 
Jury questions. 

Bringing into state, county or town, actions for 
penalties, § 56 
Settlement, 

Absence of intent to return to place of resi¬ 
dence, § 32, p. 60 

Receipt of pauper supplies as preventing ac¬ 
quisition, § 34, p. 67 

Status as pauper or poor person, § 1, p. 6 
Support, 

Actions against municipalities for relief fur¬ 
nished, § 79, p. 180 

Proceedings to compel relatives to furnish, § 

61, p. 118 

Justices of the peace, removal of paupers, jurisdiction 
of proceeding, § 49 

Juvenile courts, support, jurisdiction of proceedings 
to compel relatives to furnish, § 61, p. 114 
Kindred by affinity, support, liability in respect of, 

§ 60, p. 110 

Laches, 

Settlement, statutory proceeding to determine, § 22 
Support, actions against municipality for support 
furnished, § 79, p. 176 

Landlord and tenant, settlement, occupancy by tenant, 
§ 28, p. 47 

Law questions,,support, 

Actions against municipalities for relief furnished, 
§ 79, p. ISO 

Proceedings to compel relatives to furnish, § 61, 

p. 118 

Leases, settlement, acquisition by leasing real estate, 
§ 29 

Legal settlement. Settlement, generally, post 
Legislative function, poor relief, § 3, p. 11, n. 75 
Levy of tax, settlement, acquisition by, § 30 
Limitation of actions, 

Settlement, statutory proceeding to determine, § 
22 

Support, 

Actions against municipality for support fur¬ 
nished, § 79, p. 175 

Proceedings against relatives for reimburse¬ 
ment for support furnished, § 62, p. 127 
Loans, support, recovery by local authorities furnish¬ 
ing supplies as, § 72, p. 155 
Local governments, 

Discretion, poor relief, § 4 
Governmental capacity, § 5 
Medical and hospital care. 

Duty of providing, § 74, p. 158 
Reimbursement by state, § 74, p. 161 
Obligation imposed on, § 3, p. 10 
Poor law officers and employees, generally, post 


Local governments—Continued, 

State assistance, § 3, p. 12 

Appropriation and disposition of state funds,, 
§ 19, p. 34 
Support, post 

Maintenance. Support, generally, post 
Majority, superintendents of board, transaction of 
business, § 11, p. 25 

Mandamus, removal of paupers, compelling compliance 
with order of, § 52 
Mandatory, statutory provisions, § 4 
Manumitted slaves. 

Removal to place of settlement, § 47 
Support, liability, § 65 
Marriage, settlement. 

Emancipation of minors by, § 26, p. 41 
Loss of settlement by, § 39 
Presumption, change of, § 42 

Married children, support of parents, liability, § 60, p. 
109 

Married women, 

See, also. Husband and wife, generally, ante 
Settlement, 

Acquisition in own right, § 26, p. 42 
Derivative residence, § 22 
Derivative settlement, § 36 
Evidence as to, § 44 

Receipt of pauper relief as preventing acqui¬ 
sition, § 34, p. 65 
Residence, § 32, p. 56 

Master and servant, 

Negligence of employer disabling employee liable 
for support of indigent person, right of action 
for, § 63 
Settlement, 

Requisition by servant, § 29 
Servant, § 27, p. 44 

Maternal grandparents, support, liability for, § 60, p. 

no 

Matrons, poor law officers or agencies, appointment, § 

11, p. 22 

Measure of damages, bringing paupers into municipal¬ 
ity, etc., § 57 
Medical care. 

See, also, Hospital care, generally, ante 
Appropidations, claim against county for, § 74, p. 
160 

Chiropractors, liability for services of, § 74, p. 162 
Contracts for, § 74, p. 164 

Furnishing without, § 74, p. 159 
Emergencies, liability for services, § 74, p. 163 
Implied contracts for, § 74, p. 164 
Liability for, § 74, pp. 157-165 

Services of other physicians, § 74, p. 161 
Local authorities, reimbursement by state, § 74, p. 
161 

Obligation to furnish, § 74, pp. 157-165 
Power to furnish, § 11, p. 24 

Quantum meruit, recovery for services on, § 74, p. 
164 

Reimbursement for services, conditions precedent, 
§ 79, p. 174 
Relatives, 

Liability for, emergency cases, § 74, p. 164 
Recovery against, § 74, p. 161 
Settlement, obligation based on, § 74, p. 159 
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Medical care—Continued, 

States, reimbursement of local authorities, § 74, 

p. 161 

Statutory provisions, § 3, p. 10, n. 69 
Temporary aid, recovery against place of settle¬ 
ment, § 74, p. 160 

Voluntary services, liability in respect of, § 74, 

p. 162 

Mental incompetents. Insane persons, generally, ante 
Military aid, settlement, receipt of as preventing ac¬ 
quisition, § 34, p. 67 
Military service, settlement, 

Acquisition as result of, § 31 
Infants acquiring through, § 26, p. 41 
Ministerial functions, overseers of poor, delegation, § 

11, p. 21 

Minors. Infants, generally, ante 
Misconduct, poor law officers, liability, § 13 
Misfeasance, poor law officers and employees, removal 
on ground of, § 9 

Mistake, support, recovery of money paid under, § 72, 
p, 153 

Mortgages, support, 

Acceptance by public authorities for reimburse¬ 
ment purposes, § 64, p. 133 
Interests of mortgagor as conferring, § 28, p. 47 
Mother, settlement, children acquiring settlement of, 
§ 37, p. 73 

Mother-in-law, support, obligation in respect of, § 60, 
p. Ill 

Mother’s pension, settlement, receipt of as precluding 
acquisition, § 34, p. 66 
Municipalities, 

See, also, 

Counties, generally, ante 
Towns, generally, post 

Assumpsit against for relief furnished pauper, § 
79, p. 172 

Bringing into state, county or town, generally, 
ante 

Burden of proof, actions against for relief fur¬ 
nished, § 79, p. 178 

Burial expenses, recovery from place of settle¬ 
ment, § 74, p. 165 

Claims for relief furnished, condition precedent 
to action for reimbursement, § 79, p. 174 
Contracts, 

Local relief authorities, § 5 
Medical or hospital care furnished under, § 
74, p. 159 
Support, § 75 

Defenses in actions against for relief furnished, 
§ 79, p. 175 

Evidence in actions against for relief furnished, 
§ 79, p. 178 

Hospital care, obligation to furnish, § 74, p. 157 
Implied contracts, support, § 75 
Indebtedness for pauper supplies, § 19, p. 34 
Insane paupers, maintenance in statto asylums, § 
78, p. 170 

Itemized claim, condition precedent to actions for 
reimbursement for support furnished, § 79, p. 
174 

Jails, recovery against for expense of maintenance 
at, § 78, p. 171 

Jurisdiction, actions against for support furnished, 
§ 79, p. 173 


Municipalities—Continued, 

Limitation in respect of actions against for relief 
furnished, § 79, p. 175 

Medical care, liability for, § 74, pp. 157-165 
Obligatio-ns imposed on, § 3, p. 11 
Overseers of poor, exclusive control, § 11, p. 24 
Parties to action against for relief furnished, § 
79, p. 176 

Physicians to care for poor, liability for service 
of other physicians, § 74, p. 161 
Pleadings in actions against for relief furnished, 
§ 79, p. 177 

Premature action against for support furnished, 
§ 79, p. 175 

Presumptions, actions against for relief furnished, 
§ 79, p. 178 

Prisons, recovery against for expense of mainte¬ 
nance at, § 78, p. 171 

Reformatories, liability for maintenance at, § 78, 
p. 171 

Relatives of indigent person, reimbursement for 
relief furnished, § 62, p. 124 
Rescission of contracts for support, § 75 
Settlement, generally, post 

State institutions, liability for support of paupers 
in, § 78, p. 170 

Statutory provisions, support, § 67, p. 138 
Support, 

Actions or proceedings against, § 79, pp. 172- 
182 

Adjudication of liabilities, § 68, p. 141 
Admissibility of evidence in actions against 
for relief furnished, § 78, p. 179 
Amount of recovery in actions against for re¬ 
lief furnished, § 79, p. 182 
Burden of proof in actions against for sup¬ 
port furnished, § 79, p. 178 
Conditions precedent to actions against for 
relief furnished, § 79, p. 173 
Contracts for, § 75 

Costs in action against for relief furnished, 
§ 79, p. 182 

Defenses in actions against for relief fur¬ 
nished, § 79, p. 175 
Earnings of pauper, f 76 
Evidence in actions against for support fur¬ 
nished, § 79, p. 178 

Indemnity against contingent liability, § 75 
Judgment in actions against for relief fur¬ 
nished, § 79, p. 180 
Liability, § 67, p. 135 

Limitation of actions against for relief fur¬ 
nished, § 79, p. 175 

Necessity as essential to recovery hack for 
relief furnished, § 72, p. 154 
Parties to actions against for relief furnished, 
i 79, p. 176 

Pleadings in actions against for relief fur¬ 
nished, § 79, p. 177 

Presumptions in actions against for relief 
furnished, § 79, p. 178 

Recovery for relief furnished, § 72, pp. 151- 
155 

Reimbursement by state, § 72, p. 153 
Rescission of contracts for, § 75 
Review in actions against for relief furnished, 
§ 79, p. 181 
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Municipalities—Continued, 

Support—'Continued, 

Services of pauper, § 76 
Sufficiency of evidence in actions against for 
relief furnished, § 79, p. 179 
Time for action against for relief furnished, 
§ 79, p. 175 

Trial of actions against for relief furnished, 
§ 79, p. 180 

Verdict in actions against for relief furnished, 
§ 79, p. 180 

Time for action against for support furnished, § 
79, p. 175 

Trial, actions against for relief furnished, § 79, 

p. 180 

Venue, actions against for support furnished, 
§ 79, p. 173 

Name, pauper notice, description of pauper by, § 68, 
p. 143 

Naturalized aliens, settlement, § 26, p. 40 
Necessaries, 

Medical attendance and nursing as, § 74, p. 158 
Support, generally, post 

Negligence, poor law officers or employees, liabilities, 
§ 13 

Injury resulting, § 5 

Nephews and uncles, support, liability in respect of, 
§ 60, p. Ill 
New settlement, 

Burden of proof, § 42 

Loss of prior settlement by acquiring, § 38 
Sufficiency of evidence as to, § 44 

Nonresidents, 

Counties, relief furnished, § 67, p. 136 
Medical care, 

Liability for cost of, § 74, p. 160 
Power to furnish, § 11, p. 24 
Support of paupers, § 11, p. 23 

Recovery for relief furnished, § 72, p. 152 

Nonsuit. Dismissal or nonsuit, generally, ante 
Notice, 

Poor law officers and employees, charges against, 
§9 

Removal of paupers, 

Appeal from order of, § 53 
Proceeding for, § 50 

Order of removal, § 51 

Settlement, preventing recipient of pauper sup¬ 
plies from acquiring, § 34, p. 65 
Support, 

Local authorities furnishing, § 68, p. 142 
Proceedings to compel relatives to furnish, 
§ 61, p. 115 

Recovery for supplies furnished by local au¬ 
thorities, § 68, p. 142 

Reimbursement of individual furnishing, § 68, 
p. 148 

Nursing services, duty of providing, § 74, p. 158 
Occupation, settlement, occupation of property as es¬ 
sential, § 28, p. 48 

Officers. Poor law officers and employees, generally, 
post 
Orders, 

Removal of paupers, § 51 

Execution and enforcement of, § 52 
Review, § 53 


Orders—Continued, 

Support, 

Local authorities, § 70 

Proceedings to compel relatives to furnish, 

§ 61, p. 118 
Overseers of poor, 

See, also, Poor law officers and employees, 
generally, post 
Actions by or against, § 16 

Apprentices bound out by, settlement, § 27, p. 45 
Arbitration, submission of claim to, § 16 
Audit of accounts, § 11, p. 25 
Authority, § 11, p. 20 
Bond, § 8 

Action on, § 14 

Cities, exclusive control, § 11, p. 24 

Civil liability, § 12 

Contracts, 

Personal liability, § 12 
Services of pauper, § 76 
County commissioners as, § 11, p. 21 
Criminal responsibility, § 15 
Custodianship of poor fund, § 19, p. 32 
De facto officers, § 6 

Discretionary powers and duties, § 11, p. 21 
Extending relief without prior order, § 11, p. 23 
Liability, 

Contracts, § 12 
Negligence, § 13 

Majority as competent to transact business, § 11, 
p. 25 

Medical care, power to furnish, § 11, p. 24 
Negligence, liability, § 13 

Nonresidents, contract to pay for relief of, § 11, 
p. 24 

Pauper notice, signatures, § 68, p. 145 
Penalty, § 15 
Personal liability, § 12 

Failure to furnish relief, § 13 
Powers and duties, § 11, p. 19 
Public or quasi-public corporations, § 6 
Qualification, § 8, p. 16, n. 40 
Ratification of action of less than majority, § 11, 
p. 25 

Removal of paupers, 

Abandonment of orders for, § 51 
Complaint or application by, § 50 
Seizure of property of absconding parent or 
spouse, § 61, p. 123 
Settlement, 

Estoppel by admissions of, § 21 
Warning out to prevent acquisition, § 34, p. 69 
Support, petition to compel relatives to furnish, 
§ 61, p. 115 

Waiver of defects in pauper notice, § 68, p. 147 
Warning out to prevent acquisition of settlement, 
§ 34, p. 69 

Ownership of property, status as affected, § 1, p. 8 
Parent and child, 

See, also. Infants, generally, ante 
Ability and willingness to support, § 1, p. 8 
Removal, effect on relationship, § 46, p. 88 
Settlement, derivative settlement, § 37, pp. 72-77 
Support, 

Absconding parents, § 61, p. 122 
Criminal responsibility, § 80 
Exemption from liability, § 60, p. 113 
Liability in respect of, § 60, p. 105 
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Parent and child—Continued, 

Support—Continued, 

Reimbursement of public authorities for nec¬ 
essaries supplied minor child, § 62, p. 124 
Seizure of property of absconding parent, § 

61, p. 122 

Parties, 

Poor officers, actions on bonds, § 14 
Removal of paupers, proceedings for, § 50 
Support, 

Action against municipality for relief fur¬ 
nished, § 79, p. 176 

Proceedings against pauper or estate for re¬ 
imbursement, § 64, p. 133 
Proceedings to compel relatives to furnish, § 
61, p. 114 

Payment, taxes, settlement acquired by, § 30 
Pecuniary condition, pauper notice, showing as to, 
§ 68, p. 144 
Penalties, 

Bringing into state, county or town, § 56 
Overseers of poor, § 15 

Removal of paupers, disobeying order of, § 52 
Pensions, 

Aged persons, § 81 
Blind persons, § 82 

Permanent paupers, statutes relating to relief as lim¬ 
ited to, § 1, p. 6 

Person in distress, pauper as including, § 1, p. 5 
Personal privilege, settlement, power of acquiring, § 25 
Persons non sui juris, settlement, § 26, p, 40 
Physical presence, settlement, residence requirement, 
§ 32, p. 55 

Physicians and surgeons. Medical care, generally, 
ante 
Place, 

Removal of paupers, § 47 

Certainty of order as to, § 51 
Settlement, generally, post 
Pleading. Support, post 
Police power, poor relief as within, § 3, p. 10 
Poll tax, settlement. 

Acquisition by paying, § 30 
Admissibility of evidence as to payment, § 43 
Poor districts, 

Apprentice bound out by, settlement, § 27, p. 45 
Assumpsit against for relief furnished pauper, § 
79, p. 172 

Bond of tax collector, intervention in action on, 
§ 14 

Defenses, actions against for relief furnished, § 79, 
p. 175 

Insane paupers, maintenance in state asylums, § 
78, p. 170 

Medical care, liability for, § 74, p. 159 
Residence, settlement required by, § 32, p. 54 
Support, 

Defenses in actions against for relief fur¬ 
nished, § 79, p. 175 

Recovery for relief furnished, § 72, p. 151 
Poor funds, custody and disposition of, § 19, pp. 32-34 
Poor law districts, 

Eligibility of ofiicers, § 8 
Establishment, § 5 
Powers and liabilities, § 5 
Proceeding for establishment, § 5 
Territorial limits, § 5 


Poor law officers and employees, 

See, also, 

Overseers of poor, generally, ante 
Supervisors of poor, generally, post 
Actions by or against, § 16 
Administration of poor law, § 6 
Appointment and election, § 7; § 11, p. 22 
Apprentices bound out by, settlement, § 27, p. 45 
Appropriation, § 19, p. 33 
Audit of accounts, § 11, p. 25 
Authority, § 11, pp. 19-25 
Binding effect of acts of, § 11, p. 20 
Bonds, liability of sureties on, § 14 
Change of compensation during term, § 10 
Civil liability, § 12 
Compensation, § 10 
Constitutional provisions, § 6 
Term, § 9 
Contracts, 

Binding effect, § 11, p. 23 
Personal liability on, § 12 
Support of pauper, § 19, p. 33 
County commissioners as, § 11, p. 21 

Acting as directors of poor, compensation, § 
10 

Criminal responsibility, § 15 
Custodianship of poor fund, § 19, p. 32 
De facto officer, § 6 

Determination of right to relief, § 11, p. 23 
Duties, § 11, pp, 19^25 
Eligibility, § 8 

Emergencies, powers in, § 11, p. 22 
Employment of attorney, § 11, p. 22 
Exclusive powers, § 11, p. 21 
Expenses, § 10 

Extraordinary services, power to bind town or 
county for, § 11, p. 24 
Grounds for removal, § 9 
Hearing, removal from office, § 9 
Indigent sick, protection of, § 11, p. 22, n. 23 
Intermeddling with property of paupers, § 11, p. 
20 

Liabilities, 

Bond, § 14 
Contracts, § 12 

Negligence or misconduct, § 13 
Medical care, power to furnish, § 11, p. 24 

Special medical assistance, power to employ, 
§ll,p.24 

Misconduct, liability for, § 13 
Misfeasance, removal on ground of, § 9 
Negligence, liability for, § 13 
Notice, 

Charges against, § 9 
Signature, § 68, p. 145 * 

Personal liability, § 12 
Qualifications, § 8 

Ratification of appointment, § 7, p. 16, n. 30 
Refusal to qualify, § 8 
Removal from office, § 9 
Settlement, power to determine, § 11, p. 21 
Special medical assistance, power to employ, § 11, 
p. 24 

Statutory provisions, § 6 

Appointment or election, § 7 
Compensation and expenses, § 10 
Removal of officers, § 9 
Term of office, § 9 
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Poor law officers and employees—Continued, 

Support, proceedings to compel relatives to fur- 
nisli, § 61, p. 115 
Term of office, § 9 

Unusual services, power to bind town or county 
for, § 11, p. 24 
Vacancies, § 7 

Void appointment, compensation as precluded, § 
10 

Welfare board, § 6, n. 18 
Poor persons, defined, § 1, p. 5 
Poorliouses and poor farms, § 17 

Civil liability of keeper for neglect, § 17 
Control and management of inmates, § 17 
Employment of inmates by keeper, compensation, 
§ 76 

Keepers, term of office, § 9 
Labor of inmates, § 76 
Maintenance of paupers at, § 77 
Residence of inmates for purpose of support, § 67, 
p. 139 

Sale of property, § 17 
Superintendent, term of office, § 9 
Support, liability of county maintaining, § 72, p. 
155 

Visitors, § 11, p. 20, nn. 90, 91 
Possession of property, status as affected, § 1, p. 8 
Posthumous children, settlement, derivative settle¬ 
ment, § 37, p. 73 

Preferences, support, administration of estate of de¬ 
ceased recipient, § 64, p. 132 
Premature notice, pauper notice, § 68, p. 146 
Presumptions, 

Emancipation under pauper laws, § 26, p. 41 
Settlement, § 42 

Place of birth, § 23 

Warning out to prevent acquisition, § 34, p. 
70 

Support, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 178 

Proceedings to compel relatives to furnish, § 
61, p. 117 

Warning out to prevent acquisition of settlement, 
§ 34, p. 70 

Primary liability. Support, post 
Principal and agent, overseers of poor, agency for 
local government, § 11, p. 20 
Prisons, support, liability for expense of, § 78, p. 171 
Private charity, settlement, receipt of as precluding 
acquisition, § 34, p. 67 

Probate courts, removal of paupers, jurisdiction of 
proceeding, § 49 
Procedure, 

Removal of paupers, §§ 48-54, pp. 87-97 
Settlement, determination, statutory provisions, § 
22 

Support, compelling, relatives, § 61, pp. 113-124 
Process, support, proceedings to compel relatives to 
furnish, § 61, p. 115 
Proof, support. 

Actions against municipality for relief furnished, 
§ 79, p. 177 

Proceedings to compel relatives to furnish, § 61, 

p. 116 

Property, 

Intermeddling with, poor, law officers and em¬ 
ployees, § 11, p. 20 


Property—Continued, 

Ownership or possession as affecting status, § 1, 

p. 8 

Settlement, acquisition by ownership, § 28, pp. 46- 
49 

Support, reimbursement from, § 64, p. 131 
Prospective operation, statutory provision, § 4 
Public charge, 

Defined, § 1, p. 6 

Removal of persons as, § 46, p. 86 
Public institutions, support of paupers at, § 78, p. 169 
Public office, settlement, acquisition by holding, § 27, 
p. 45 

Public relief. 

See, also, Support, generally, post 
Application for, § 69 
Borrowing money for, § 19, p. 34 
Determination of right, § 11, p. 23 
Estate of pauper, reimbursement for support fur¬ 
nished, § 64, pp. 129-134 
Infants, reimbursement, § 64, p. 131 
Liability for failure to furnish, § 13 
Medical care, generally, ante 
Minors, reimbursement, § 64, p. 131 
Obligations of public authorities, §§ 3, 4, pp. 9-13 
Receipt of as affecting status, § 1, p. 8 
Reimbursement of public authorities for support 
furnished, § 64, pp. 129-134 
Relatives, reimbursement of public authorities for 
support furnished, § 62, pp. 124^-128 
Removal, furnishing as ground for, § 46, p. 87 
Settlement, receipt of as preventing acquisition, § 
34, p. 63 

Taxation to raise funds for, § 18, pp. 29-32 

Custody and disposition of proceeds, § 19, pp. 
32-34 

Temporary emergency circumstances, § 1, p. 7 
Quantum meruit, medical care, recovery for services 
on, § 74, p. 164 

Quarantine, burial of paupers dying in, liability for 
expense, § 74, p. 165 
Questions of law or fact. 

Jury questions, generally, ante 
Law questions, generally, ante 
Ratification, 

Overseers of poor, action by less than majority, 
§ 11, p. 25 
Poor law officers. 

Acts of, § 11, p. 23 
Appointment, § 7, n. 30 

Real estate, settlement, acquisition by ownership or 
occupation, § 28, p. 46 

Reformatories, maintenance at, liability for expense, 
§ 78, p. 171 

Reimbursement. Support, post 

Relationship, derivative settlement by reason of, § 35 
Relatives, 

Ability and willingness to support, § 1, p. 7 
Burial expenses, liability for, § 74, p. 165 
Medical care. 

Liability for, emergency cases, § 74, p. 164 
Recovery against, § 74, p.. 161 
Poorhouses, liability for support of paupers in, § 
77 

Support, post 

Transients supported by, § 2 
Relief, 

Public relief, generally, ante 
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Relief—Continued, 

Support, generally, post 
Removal, §§ 45-58, pp. 85-101 
Abandoned order of, § 51 
Adult children, § 46, p. 88 
Agreement as to cost of pending appeal, § 54 
Aliens, cost of deportation, § 54 
Amendment of order for, § 51 
Appeal, § 53 

Appeal from order of, §§ 22, 53 
Vexatious appeal, § 54 

Application for and proceedings therein, § 50 
Apportionment of expenses of maintenance pend¬ 
ing, § 54 

Attorney’s fees, proceedings for, § 54 
Bringing into state, county or town, generally, 
ante 

Certainty of order as to place to be removed, § 51 
Chargeability as pauper, § 46, p. 86 
Complaint in proceeding for, § 50 
Conclusiveness of order for, § 51 
Construction of statutes authorizing, §§ 22, 45 
Costs of proceedings foi’, § 54 
Counsel fees in proceeding for, § 54 
Courts, jurisdiction of proceedings for, § 49 
Defense of failure to remove in action for sup¬ 
port furnished, § 79, p. 175 
Deserted wife, § 46, p. 88 
Discharge of order of, §§ 51, 53 
Dismissal of, 

Appeal from order of removal, § 53 
Proceedings for removal, § 50 
Dower, tenant in as irremovable, § 46, p. 88 
Emancipated children, § 46, p. 88 
Examination of pauper in proceedings for, § 50 
Orders required to show, § 51 
Execution of order or warrant of, § 52 
Expenses pending, liability for, § 54 
Family relationship, effect on, § 46, p. 88 
Fines, disobeying order of, § 52 
Foreign state, place of settlement in, § 47 
Freeholders as subject to, § 46, p. 87 
Frivolous appeal, counsel fees, § 54 
Hearing on appeal from order of, § 53 
Husband and wife, effect on relationship, § 46, p. 
88 

Illness of pauper preventing, liability for mainte¬ 
nance, § 54 
Infants, § 46, p. 89 
Insane person, § 46, p. 86 
Judgment in proceedings for, § 51 
Jurisdiction of proceedings fol^ § 49 
Justices of the peace, jurisdiction of proceedings 
for, § 49 

Likeliness of becoming public charge, § 46, p. 87 
Local authorities, liability for support as affect¬ 
ed, § 68, p. 141 
Maintenance pending, § 54 

Mandamus, compelling receipt of pauper in com¬ 
pliance with order, § 52 
Manumitted slave, § 47 
Notice, 

Order for, § 51 
Appeal, § 53 
Proceedings for, § 50 
Order of, § 51 

Execution or enforcement, § 52 


Removal—Continued, 

Order of—Continued, 

Review, § 53 
Overseers of poor. 

Abandonment of order for, § 51 
Complaint or application by, § 50 
Parent and child, effect on relationship, § 46, p. 
88 

Parties to proceedings for, § 50 
Pauper notice, request for, § 68, p. 144 
Penalties, disobeying order of, § 52 
Persons removable, § 46, pp. 8^89 
Place to which removable, § 47 
Certainty of order as to, § 51 
Power of, § 45 

Probability of becoming public charge, § 46, p. 87 
Probate courts, jurisdiction of proceeding, § 49 
Proceedings for, §§ 48-54, pp. 89-97 
Proof of service of order of, § 51 
Public charge, persons likely to become, § 46, p, 
86 

Quashed order of, '§§ 51, 53 
Record on appeal from order of, § 53 
Refusal of district liable to receive pauper, lia¬ 
bility for expenses, § 54 

Relief order, conclusiveness on question of charge- 
ability, § 46, p, 87 

Return of service of order for, § 51 
Reversal of order of, effect of, § 53 
Review of order of, § 53 
Scope of review of proceedings for, § 53 
Separation of spouses resulting, § 46, p. 88 
Service of order or warrant for, § 51 
Slaves, manumitted slaves, § 47 
Statutory provision, § 22 

Application for in proceedings therein, § 50 
Costs of proceedings for, § 54 
Execution and enforcement of removal order, 
§ 62 

Jurisdiction of proceedings for, § 49 
Notice of proceeding for, § 50 
Persons removable, § 46, p. 86 
Power of removal, § 45 
Proceedings for, § 48 
Review of order of, § 53 
Service of order or warrant for, § 51 
Time for appeal from order of removal, § 53 
Support, maintenance pending removal, § 54 
Time, 

Appeal from order of, § 53 
Quashing order of, § 53 
Towns, § 68, p. 141 

Transient or casual paupers, § 46, p. 86 
Vacation of order of, § 53 
Vexatious appeal, counsel fees, § 54 
Waiver, appeal from order of, § 53 
Warrant of, § 51 

Execution and enforcement, § 52 
Wrongful bringing in, § 46, p. 86 
Removal from ofidce, poor law ofidcers and employees, 
§ 9 
Repeal, 

Settlement, statutes relating to, § 22 
Statutory provisions, § 4 
Residence, 

Settlement, post 

Support, liability depending on, § 67, p. 139 
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Residence—Continued, 

Towns, support of pauper residing in, § 67, p. 139 
Retroactive operation, statutory provisions, § 4 
Settlement and support, § 22 
Return, 

Removal of paupers, service of order of, § 51 
Service of process, pauper notice, § 6S, p. 145 
Warning out to prevent acquisition of settlement, 
§ 34, p. 69 

Reversal, removal of paupers, order for, effect of, § 53 

Review. Appeal and error, generally, ante 

Sales, poorhouse property, § 17 

Secondary liability. Support, post 

Security, support, relatives, § 61, p. 120 

Self-support, ability, § 1, p. 7 

Separation of spouses, 

Removal as pauper resulting in, § 46, p. 88 
Settlement, effect of, § 36 
Servants, settlement, 

Acquisition, § 27, p. 44 

Allowance of use of bouse as conferring, § 29 
Service of process, 

Pauper notice, § 68, p. 145 

Removal of paupers, order or warrant for, § 51 
Services of pauper, support, rights of municipality or 
person furnishing to, § 76 
Settlement, §§ 20-44, pp. 35-85 

Abandonment of spouse, loss by reason of, § 41 
Absence, loss by reason of, § 41 
Absence of intent to return, continuity of resi¬ 
dence for purpose of, § 32, p. 59 
Absence with intent to return, incorporation of 
territory during, § 33 
Acquired settlement, §§ 25-34, pp. 39-70 
Adjudication as condition to liability for support, 
§ 68, p. 141 

Admissibility of evidence as to, § 43 
Admissions, 

Change of settlement by, § 38 
Estoppel to deny, § 21 
Adopted children, § 37, p. 74 
Adult children, derivative settlement, § 37, p. 75 
Aliens, § 26, p. 40 

Amendment of return of warning out to prevent, 
§ 34, p. 69 

Annexation of territory, residence for purpose of, 
§ 33 

Annulment of marriage, effect of, § 39 
Antenuptial agreement, stepchildren, § 37, p. 74 
Apprentices, § 27, p. 45 

Approbation of residence for purpose of obtaining, 
§ 32, p. 54 

Arbitration, power of poor law officers, § 11, p. 22 
Assessment of tax as conferring, § 30 
Assigned indenture, service under, § 27, p. 45 
Bastards, § 24 

Derivative settlement, § 37, p. 76 
Begging, supporting self by as preventing acqui¬ 
sition, § 34, p. 66 
Birth, 

Presumption, § 42 

Prima facie proof of settlement, § 23 
Bona fide purchasers of real estate, § 28, p. 49 
Bringing into state, county or town, generally, 
ante 

Burden of proof, § 42 

Warning out to prevent acquisition, § 34, p. 70 


Settlement—Continued, 

Burial expenses, recovery from place of, § 74, p. 
165 

Change of, §§ 38-41, pp. 77-81 

Admissibility of evidence as to, § 43 
Residence, § 34, p. 64 

Charity, receipt of as precluding acquisition, § 34, 
p. 67 
Children, 

Aliens, § 26, p. 40 
Derivative settlement, § 37, p. 72 
Circumstantial evidence, proof by, § 44 
Coerced habitation as conferring, § 32, p. 55 
Collusive marriage, 

Derivative settlement, § 36 
Effect of, § 40 

Commissioner of social welfare, determination of 
dispute, § 22 

Commorancy, aliens acquiring by, § 26, p. 40 
Compliance with statutes, acquired settlement, § 
25 

Computation of period of residence for purpose 
of, § 32, p. 58 

Concealment of presence, residence as affected, § 
32, p. 55 

Conclusive evidence as to, removal order as, § 51 
Conditional estate, acquisition by holding, § 28, p. 
47 

Conflicting statutory provisions, § 22 
Consideration, purchase of real estate for purpose 
of, § 28, p. 49 

Constitutional provision, § 22 
Construction of statutes with respect to, § 22 
Continuity of residence for purpose of, § 32, p. 58 
Military service, § 31 

Contract of hiring, acquisition by, § 27, p. 44 
Control over place of abode, residence requirement, 
§ 32, p. 55 

Curtesy interest as sufficient to confer, § 28, p. 48 
Date of residence for purpose of, § 32, p. 54 
Death of. 

Father, derivative settlement of children, § 
37, p. 73 

Husband, effect on settlement of wife, § 39 
Derivative settlement, §§ 35-37, pp. 70-77 
Deserted wife, § 26, p. 43 

Derivative settlement, § 36 
Deserters from military service, § 31 
Detachment of territory, settlement for purpose 
of, § 33 

Dispute, determination of, § 22 
Disputed boundary line, effect of, § 38 
• Division of towns or districts, residence for pur¬ 
pose of, § 33 
Divorce, effect of, § 39 

Divorced wife, children, § 26, p. 43; § 37, p. 73 
Documentary evidence, 

Admissibility, § 43 
Conclusiveness, § 44 
Domicile, place of distinguished, § 20 
Dower interest as sufficient to confer, § 28, p. 48 
Duration of residence for purpose of, § 32, p. 57 
Emancipated children, ante 
Estoppel to deny, § 21 
Evidence, §§ 42-44, pp. 81-85 
Family, 

Derivative settlement, § 37, p. 72 
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Settlement—Continuea, 

Family—^Continued, 

Furnishing supplies to as preventing acquisi¬ 
tion, § 34, p. 65 

Residence of person having, § 32, p. 57 
Federal lands, residence on, § 32, p. 57 
Foreign state, acquisition of new settlement in, § 
38 

Foreigners, § 26, p. 40 
Fraud, change of, § 40 

Fraudulent conveyance, occupation of estate by 
grantor, § 28, p. 47 
Freehold, 

Acquisition by ownership, § 28, p. 46 
Infants acquiring through, § 26, p. 41 
Persons non compos mentis acquiring through, 
§ 26, p. 42 

Persons non sui juris declaring through, § 
26, p. 40 

•General reputation, admissibility of evidence as 
to, § 43 

Hospital care, duty of furnishing based on, § 74, 
p. 159 

Husband and wife, ante 
Idiots, acquisition, § 26, p. 41 
Illegitimate children, 

Derivative settlement, § 37, p. 76 
Place of birth, § 24 
Imprisonment, 

Continuity of residence interrupted by, § 32, p. 
60 

Furnishing supplies to person confined as 
preventing acquisition, § 34, p. 64 
Incipient insanity as incapacitating persons from 
gaining, § 26, p. 42 

Incorporation of territory, residence as affected, § 
33 

Indenture of apprenticeship, § 27, p. 45 
Infants, § 26, p. 41 

Derivative settlement, § 37, p. 72 
Emancipated children, § 37, p. 75 
Support of minor children of unsettled par¬ 
ents, § 67, p. 140 
Insane asylum. 

Absence in place of settlement while con¬ 
fined in, § 41 

Continuity of residence interrupted by com¬ 
mitment to, § 32, p. 60 

Furnishing supplies to person committed as 
preventing acquisition, § 34, p. 64 
Insane persons, ante 
Intention, 

Absence with intent to return to place of res¬ 
idence, § 32, p. 59 

Admissibility of evidence as to, § 43 
Construction of statutes in accordance with, 
§ 22 

Prevention of, § 34, p. 67 
Residence, § 32, p. 56 
Judicial determination, § 22 
Jury questions, 

Absence of intent to return to place of res¬ 
idence, § 32, p. 60 

Receipt of pauper supplies as preventing ac¬ 
quisition, § 34, p. 67 

Daches, statutory proceeding as barred by, § 22 
Leasing real estate, acquisition by, § 29 
70 C.J.S.-—66 


Settlement—Continued, 

Legislative power to fix, § 22 
Levy of tax as conferring, § 30 
Limitations, statutory proceeding to determine, § 
22 

Loss of, §§ 38-41, pp, 77-81 
Marriage, 

Emancipation of minors by, § 26, p. 41 
Loss of settlement by, § 39 
Presumption, change of settlement, § 42 
Married women, ante 

Medical care, duty of furnishing based on, § 74, 
p. 159 

Mental incompetents. Insane persons, ante 
Military aid, receipt of as preventing acquisition, 
§ 34, p. 67. 

Military service. 

Acquisition as result of, § 31 
Infant acquiring through, § 26, p. 41 
Minors, generally, ante this head 
Mode of acquiring, §§ 27-32, pp. 43-61 
Mortgagor, interest as sufficient to confer, § 28, 
p. 47 

Mother, children acquiring settlement of, § 37, 
p. 73 

Mother’s pension, receipt as preventing acquisi¬ 
tion, § 34, p. 66 
Naturalized alien, § 26, p. 40 
Nature of, § 20 

Residence for purpose of settlement, § 32, p. 
54 

New settlement, 

Burden of proof, § 42 

Loss of prior settlement by acquiring, § 38 
Sufficiency of evidence as to, § 44 
Notice, preventing recipient of pauper supplies 
from acquiring, § 34, p. 65 
Occupation of property as essential, § 28, p. 48 
Omission to tax for purpose of preventing, § 30 
Operation of statutes with respect to, § 22. 
Overseers of poor, estoppel by admissions of, 
§ 21 

Ownership of property, acquisition by, § 28, pp. 
46-49 

Parent and child, derivative settlement, § 37, pp. 
72-77 

Pauper notice, allegations as to, § 68, p. 143 
Personal privilege, power of acquiring as, § 25 
Persons non sui juris, § 28, p. 40 
Physical presence, residence requirement, § 32, 
p. 55 

Place of, legal right to support, § 20 
Poll taxes, 

Acquisition by paying, § 30 
Admissibility of evidence as to payment, § 
43 

Poor law officers, power to determine, § 11, p. 
21 

Possession of land as conferring, § 28, p. 47 
Posthumous children, derivative settlement, § 37, 
p. 73 

Power of acquiring, § 25 
Presumptions, § 42 

Emancipation of minors, § 26, p. 41 
Place of birth, § 23 

Warning out to prevent acquisition, § 34, p. 
70 
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Settlement—Contimied, 

Prevention of, § 34, pp. 63-70 

Omission to tax for purpose of, § 30 
Prima facie proof of, § 23 

Private charity, receipt of as precluding ac¬ 
quisition, § 34, p. 67 

Proceedings to determine, statutory provision, § 
22 

Property, acquisition by ownership, § 28, pp. 46- 
49 

Prospective operations of statutes relating to, § 
22 

Public ofiSce, acquisition by holding, § 27, p. 45. 
Public relief, receipt of as preventing acquisition, 
§ 34, p. 63 
Real estate. 

Acquisition by ownership or occupation, § 28, 
p. 46 

Purchase for purpose of acquiring, § 28, p. 
49 

Relationship, derivative settlement by reason of, 
§ 35 

Remarriage of deserted wife, § 26, p. 43 
Removal, generally, ante 
Renting real estate, acquisition by, § 29 
Repeal of statutes relating to, § 22 
Residence, § 32, p. 56 

Acquisition by, § 32, pp. 53-61 

Incorporation, division and annexation of 
territory, § 33 

Admissibility of evidence on question of, § 43 
Distinguished, § 20 
Infants acquiring by, § 26, p. 41 
Length of as determining place, § 34, p. 64 
Loss of settlement by change in, § 38 
Married woman acquiring through, § 26, p. 
43 

Military service, § 31 

Payment of taxes in connection with, § 30 
Permanent character of residence for pur¬ 
pose of settlement, § 32, p. 55 
Place of, § 32, p. 56 
Distinguished, § 20 
Presumption, § 42 

Requisites for purpose of settlement, § 32, p. 
54 

Warning out to prevent acquisitions, § 34, 
p. 69 

Retroactive operation of statutes relating to, § 
22 

Return of service of warning out to prevent ac¬ 
quisition, § 34, p. 69 

Separate periods of residence, adding together to 
make up requisite time, § 32, p. 59 
Separate settlements at same time, § 26, p. 39 
Separation of spouses, effect of, § 36 
Servants, § 27, p. 44 

Allowance of use of house as conferring, § 29 
Service of warning to prevent acquisition, § 34, 
p. 69 

Shifting obligations to furnish relief by transfer¬ 
ring paupers, § 34, p. 64 
Single persons, residence, § 32, p. 57 
Slaves, § 26, p. 42 

Derivative settlement, § 35 
Soldier’s relief, receipt of as preventing acquisi¬ 
tion, § 34, p. 67 


Settlement—Continued, 

Source of law as to, § 20 
Spinsters, § 26, p. 43 
Statutory pro-visions, § 22 

Absence from town at time of division or 
annexation of territory, § 33 
Absence resulting in loss of, § 41 
Acquired settlement, § 25; § 26, pp. 39-43 
Adopted children, § 37, p. 74 
Aliens, § 26, p. 40 
Apprentices, § 27, p. 45 
Bastards, § 24 
Change effected by, § 38 
Duration of residence, § 32, p. 57 
Emancipated minors, § 26, p. 41 
Estoppel, § 21 
Foreigner, § 26, p. 40 

Husband and wife, derivative settlement, § 
36 

Indenture of apprenticeship, § 27, p. 45 
Married women, § 26, p. 42 
Military service, § 31 
Mode of acquiring, § 27 

Ownership of property as means of acquir¬ 
ing, § 28, p. 46 
Payment of taxes, § 30 
Persons non sui juris, § 26, p. 40 
Preventing settlement, § 34, p. 63 
Residence, acquisition by, § 32, p. 54 
Residence and payment of taxes, § 30 
Warning out to prevent settlement, § 34, p. 
68 

Stepchildren, § 37, p. 74 

Sufficiency of evidence on question of, § 44 

Summary proceeding to determine, § 22 

Supplies, 

Burden of proving furnishing so as to pre¬ 
clude acquisition, § 42 

Continuity of residence as broken by receipt 
of, § 34, p. 66 

Receipt of as preventing acquisition, § 34, p. 

64 

Support, § 67, p. 139 

Admissibility of evidence as to furnishing, § 
43 

Conclnsiveness of furnishing of, § 44 
Estoppel to deny because of furnishing, § 21 
Liability for support of person without set¬ 
tlement, § 67, p. 137 
Liability of place of, § 67, p. 139 
Place of as place of residence, § 32, p. 56 
Receipt of as preventing acquisition, § 34, p. 

65 

Recovery for relief furnished from place of, 
§ 72, pp. 151-155 

Right to as determinative of place, § 20 

Tacking periods of residence for purpose of, § 
32, p. 58 
Taxes, 

Admissibility of evidence as to payment, § 
43 

Burden of proving payment so as to confer, 
§ 42 

Conclusiveness of payment of tax, § 44 
Payment of taxes, acquisition by, § 30 
Residence and payment of, § 30 
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Settlement—Continned, 

Taxes—Continued, 

Residence in connection with payment of, § 
32, p. 54 

Temporary absence with intention of returning, 
continuity of residence for purpose of, § 32, 
p. 59 

Temporary residence as conferring, § 32, p. 55 
Tenants, occupancy as sufficient to confer, § 28, 
p. 47 

Tenants at will, occupancy as sufficient to confer, 
§ 28, p. 46 

Third persons, payment of taxes by as confer¬ 
ring, § 30 
Time, 

l^ayment of taxes, § 30 
Residence for purpose of, § 32, p. 58 
Transient residence as sufficient to confer, § 32, 
p. 55 

Trust estate, acquisition by person having, § 28, 
p. 47 

Unemployment relief, receipt of as preventing ac¬ 
quisition, § 34, p. 67 

Unincorporated territory, acquisition in, § 33 
Value of estate owned, element of, § 28, p. 48 
Violation of renewal order, residence as affected, 
§ 32, p. 56 

Void marriage, derivative settlement, § 36 
Void or voidable indenture, service under, § 27, 
p. 45 

Voluntary absence, loss by reason of, § 41 
Voluntary act, acquisition by, § 27 
Voting, 

Admissibility of evidence on question of, § 43 
Conclusiveness on question of, § 44 
Estoppel to deny because of, § 21 
Warning out, preventing acquisition by, § 34, 
P. 68 

Weight of evidence on question of, § 44 
Welfare funds, receipt of as preventing acquisi¬ 
tion, § 34, p. 67 
Widows, § 26, p. 43 

Absence resulting in loss of, § 41 
Children of, § 37, p. 73 

Sick paupers. Medical care, generally, ante 

Signature, pauper notice, § 68, p. 145 

Single persons, settlement, residence for purpose of, 
§ 32, p. 57 

Sisters and brothers, support, liability in respect of, 
§ 60, p. Ill 

Slaves, 

Removal, manumitted slave, § 47 
Settlement, § 26, p. 42 

Derivative settlement, § 35 
Support, liability, § 65 

Soldiers’ relief, 

Right to as depriving of right to assistance as 
paupers, § 1, p. 6 

Settlement, receipt of as preventing acquisition, 
§ 34, p. 67 

Son-in-law, support, liability in respect of, § 60, p, 
111 

Special medical care, poor law officers, power to 
furnish, § 11, p. 24 

Spinsters, settlement, § 26, p. 43 


State, 

Bringing into state, county or town, generally, 
ante 

Discretion, poor relief, § 3, p. 11 
Medical and hospital care, reimbursement of lo¬ 
cal authorities, § 74, p. 161 
Reimbursement of local authorities for relief 
furnished, § 72, p. 153 

Support, reimbursement of local authorities, § 72, 
p. 153 

State aid, matching state fund, § 19, p, 33, n. 65 
State commissions, administration of poor law, § 6 
State paupers. 

Children without settlement in state, § 37, p. 73 
Support, local authorities, § 67, p. 134 
State I’elief commission, administration of poor law, 
§ 6, n. 17 

Statutory provisions. 

Bringing into state, county or town, § 55 
Criminal liability, § 58 
Penalties, § 56 

Construction, operation and repeal, § 4 
Comities, 

Liability to furnish relief, § 5 
Support, § 67, p. 135 

Funeral expenses, liability for, § 74, p. 165 
Grandchildren, liability for support of grand¬ 
parents, § 60, p. 110 

Grandparents, liability for support of grandchild, 
§ 60, p. 109 

Husband and wife, liability to support each 
other, § 60, p. 112 
Medical care, § 3, p. 10, n. 69 

Obligation to furnish, § 74, p. 157 
Municipalities, support, § 67, p. 138 
Poor funds, § 19, p. 32 

Poor law districts, establishment, etc., § 5 
Poor law officers and employees, ante 
Poorhouses and poor farms. 

Establishment, § 17 
Maintenance of paupers at, § 77 
Relatives, support by, § 60, p. 101 
Relief of paupers, § 1, p. 6 
Removal, ante 
Repeal, § 4 
Settlement, ante 

Stepparents, liability for support of stepchildren, 
§ 60, p. Ill 
Support, post 

Taxation for relief of poor, § 18, p. 29 
Towns, support, § 67, p. 137 
Transients, § 2 

Recovery for relief furnished to, § 72, p. 152 
Warning out to prevent settlement, § 34, p. 68 

Stepparents and stepchildren, 

Public relief as constituting stepfather pauper, 

§ 1, P. 9 

Settlement, derivative settlement, § 37, p, 74 
Support, liability in respect of, § 60, p. Ill 

Summary proceedings, settlement, determination, § 22 
Superintendent of poorhouse, term of office, § 9 
Superintendents of poor, 

Actions by or against, § 16 
Civil liability, § 12 
Contracts, personal liability, § 12 
Criminal responsibility, § 15 
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Liabilities, 

Contract, § 12 
Misconduct, § 13 

Majority of board as competent to transact busi¬ 
ness, § 11, p. 25 
Misconduct, liability, § 13 
Personal liability, § 12 
Qualifications, § S 
Supervisors of poor. 

See also, Poor law ofi^cers and employees, 
generally, ante 

Subordination to local government, § 11, p. 21 
Supplement, hiring, acquisition by service by virtue 
of, § 27, p. 44 
Supplies, 

Settlement, 

Burden of proving furnishing so as to pre¬ 
clude acquisition, § 42 

Continuity of residence as broken by receipt 
of, § 34, p. 66 

Receipt of as presenting acquisition, § 34, p. 
64 

Support, generally, post 
Support, §§ 59-80, pp. 101-183 

See, also, Public relief, generally, ante 
Ability, 

Relatives, § 60, p. 103 

Reimbursement of public authorities con¬ 
ditioned on, § 62, p. 125 
Self-support, § 1, p. 7 

Absconding parents, seizure of property, § 61, 

p. 122 

Actions against municipalities for, § 79, pp. 172- 
182 

Additional supplies fuimished by individual, re¬ 
imbursement^ § 73 

Admissibility of evidence, actions against munic¬ 
ipality for relief furnished, § 79, p. 179 
Adopted children, liability for, § 60, p. 106 
Support of parent, § 60, p. 108 
Alteration of territory, liability of local authori¬ 
ties as affected, § 67, p. 140 
Amount of recovery, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 182 

Proceedings to compel relatives to furnish, 

§ 61, p. 121 

Answer to pauper notice, § 68, p. 147 
Appeal and error, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 181 
Local authorities furnishing, § 70- 
Proceedings to compel relatives to furnish, 

§ 61, p. 122 

Application for relief, local authorities, § 69 
Apportionment among relatives, liability for, § 60, 
p. 112 

Assignment of costs of action to public authorities 
for purpose of reimbursement, § 64, p. 132 
Asylums, maintenance of insane paupers at, § 
78, p. 170 

Aunt, liability in respect of, § 60, p. Ill 
Bastards, liability, § 60, pp. 102, 103 
Support of parents, § 60, p. 108 
Brothers and sisters, liability in respect of, § 60, 
p. Ill 


Support—Continued, 

Burden of proof, 

Action against municipality for relief fur¬ 
nished, § 79, p. 178 

Proceedings to compel relatives to furnish, ^ 
61, p. 117 

Chargeability, pauper notice to show, § 68, p. 144 
Children, 

Liability for support of parents, § 60, p. 106 
Liability of parents, § 60, p. 105 
Claims for relief furnished, condition precedent 
to actions for reimbursement, § 79, p. 174 
Collateral relatives, liability for, § 60, p. Ill 
Commencement of liability, relatives, § 60, p. 102 
Concealment, reimbursement by pauper or his 
estate as dependent on, § 64, p. 131 
Conditions precedent. 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings to compel relatives to furnish, § 
61, p. 113 

Recovery against municipality or county, § 
79, p. 173 

Reimbursement of public authorities against 
relatives, § 62, p. 126 
Consideration, contracts for, § 75 
Constitutional provisions, 

Contracts for, § 75 
Local authorities, § 67, p. 134 
Review in proceedings to compel relatives, 
to furnish, § 61, p. 122 
Construction of, 

Contracts relating to, § 75 
Statutes in respect of, § 60, p. 102 
Contempt, enforcement of order requiring rela¬ 
tives to furnish, § 61, p. 120 
Contracts, § 75 

Reimhux'sement of public authorities fur¬ 
nishing, § 64, p. 132 

Services and earnings of pauper, § 76 
Contribution, relatives, § 60, p. 112 
Costs, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 182 

Proceedings to compel relatives to furnish, 

§ 61, p. 121 

Counties, ante 

Courts, jurisdiction of proceedings to compel 
relatives to furnish, § 61, p. 114 
Criminal offenses in relation to, § 80 
Daughter-in-law, liability in respect of, § 60, p. 
Ill 

Decrees. Judgment or decree, generally, post this 
head. 

Defenses, 

Action against municipality for relief fur¬ 
nished, § 79, p. 175 
Proceedings hy public authorities, 

Pauper or estate, § 64, p. 133 
Reimbursement against relatives, § 62, p. 
126 

Proceedings to compel relatives to furnish, §• 
61, p. 113 

Delegation of powers, § 67, p. 136 
Detachment of territory, liability of local au¬ 
thorities as affected, § 67, p. 140 
Discretion, mode and extent of relief, § 71 
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Dismissal, proceedings to compel relatives to 
furnish, § 61, p. 119 

Domestic relations court, jurisdiction of proceed¬ 
ings to compel relatives to furnish, § 61, p. 114 
Duration of. 

Contracts for, § 75 

Liability of relatives, § 60, p. 102 

Earnings of pauper, right of municipality or 
person furnishing to, § 76 
Election of remedies, reimbursement of public 
authorities furnishing, § 64, p. 133 
Emancipated children, liability foi’, § 60, p, 105 
Emergency, reimbursement of individual furnish¬ 
ing, § 73 

Enforcement of order requiring relatives to co-n- 
tribiite to, § 61, p. 120 

Equity between municipalities in respect of, § 
67, p. 138 

Estate of pauper, liability in respect of, § 64, 
pp. 129-134 

Maintenance in poorhouses, § 77 
Evidence, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 178 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings by public authorities for reim¬ 
bursement against relatives, § 62, p. 127 
Proceedings to compel relatives to furnish, 
§ 61, p. 117 

Exemption from liability, relatives, § GO, p. 112 
Evidence, § 61, p. 117 
Extent of relief, 

Recovery by local authority furnishing as 
dependent on, § 72, p. 155 
Relative, § 60, p. 104 

Extraterritorial force of statutes requiring sup¬ 
port of relatives, § 60, p. 102 
Failure to support, criminal liability, § 80 
Father-in-law, liability in respect of, § 60. p. Ill 
Foster children, liability, § 60, p. 108 
Fraud, 

Criminal liability, § 80 

Reimbursement from pauper or his estate 
as dependent on, '§ 64, p. 131 
Furnishing aid and support in general, §§ 71-73, 
pp. 151-157 

Gifts, recovery by local authorities for aid ex¬ 
tended as, § 72, p. 155 

Governmental function, discharge of duty, § 67, 
p. 130 

Grandchildren, liability for support of grandpar¬ 
ents, § 60, p. 110 

Grandparents, liability for support of grandchild, 
§ 60, p. 109 

Harmless error, proceedings to compel relatives 
to furnish, § 61, p. 122 

Hearing, proceedings to compel relatives to fur¬ 
nish, § 61, p. 117 
Husband and wife, ante 

Illegitimate children. Bastards, generally, ante 
this head 

Implied contracts for, § 75 

Individuals furnishing, reimbursement, § 73 


Support—Continued, 

Infants, 

Reimbursement of public authorities furnish¬ 
ing, § 64, p. 131 
Necessaries, § 62, p. 124 
Relatives, § 60, p. 102 

Instructions, pi'oceedings to compel relatives to 
furnish, '§ 61, p. 118 

Insurance of recipient, preferred claim in respect 
of, § 64, p. 132 

Interference with right of, § 63 
Issues, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 177 

Proceedings to compel relatives to furnish^ 

§ 61, p. 116 

Itemized claim, presentation as condition prece¬ 
dent to action for reimbursement, § 79, p. 174 
Jails, liability for expense of, § 78, p. 171 
Judgment or decree. 

Actions against municipalities for relief fur¬ 
nished, § 79, p. ISO 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings by public authorities for reim¬ 
bursement against relatives, § 62, p. 127 
Proceedings to compel relatives to furnish, 

§ 61, p. 118 
Jurisdiction, 

Actions to recover for support furnished, § 
79, p. 173 

Proceedings to compel relatives to furnish, 
§ 61, p. 113 
Jury questions, 

Actions against municipalities for relief fur¬ 
nished, § 79, p. ISO 

Proceedings to compel relatives to furnish, 

§ 61, p. 118 

Juvenile courts, j’urisdiction of proceedings to 
compel relatives to contribute to, § 61, p. 114 
Kindred by affinity, liability, § 60, p. 110 
Laches, actions against municipality for relief 
furnished, § 79, p. 176 
Law questions, 

Actions against municipalities for relief fur¬ 
nished, § 79, p. ISO 

Proceedings to compel relatives to furnish, § 

61, p. 118 

Legislative discretion, relatives, § 60, p. 105 
Liability of pauper and his estate, § 64, pp. 129- 
134 

Exhaustion of estate before demand against 
municipality, § 79, p. 174 
Maintenance in poorhouses, § 77 
Limitations, 

Action against municipality for support fur¬ 
nished, § 79, p. 175 

Proceedings against relatives for reimburse¬ 
ment, § 62, p. 127 

Loans, recovery by local authority furnishing sup¬ 
plies as, § 72, p. 155 
Local authorities, §§ 66-70, pp. 134^151 

Alteration of territory as affecting liability, 
§ 67, p. 140 
Application for, § 69 
Oonclusiveness of order of, § 70 
Constitutional provision, § 67, p. 134 
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Local authorities—Continued, 

Designation of authorities liable, § 67, p. 134 
Detachment of territories affecting liability, 
§ 67, p.140 

Earnings of pauper, § 76 

Employment of pauper having settlement else¬ 
where, § 76 

Liability in general, § 67, pp. 134-141 
Fixing liability, § 68, pp. 141-149 
Medical care, § 74, p. 158 
Need as required to be shown for recovery of 
relief furnished, § 72, p. 154 
Notice, § 68, p. 142 
Order of relief or of approval, § 70 
Pauper notice, § 68, p. 142 
Premature pauper notice, § 68, p. 146 
Recovery back for relief furnished, § 72, pp. 
151-155 

Notice, § 68, p. 142 
Removal of paupers, § 68, p. 141 
Review of order granting, § 70 
Services of paupers, § 76 
State paupers, § 67, p. 134 
Statutory provision, § 67, p. 134 
Waiver of pauper notice, § 68, p. 146 

Manner of, relative, § 60, p. 104 
Manumitted slave, § 65 

Married children, liability for support of indi¬ 
gent parents, § 60, p. 109 

Maternal grandparents, liability for, § 60, p. 110 
Medical care, generally, ante 
Minors. Infants, generally, ante this head 
Mistake, recovery of money paid under, § 72, p. 
153 

Mode of furnishing relief, § 71 
Modification of judgment or order requiring rel¬ 
atives to furnish, § 61, p. 120 
Mortgages, acceptance by public authorities fur¬ 
nishing, § 64, p. 133 

Mother-in-law, liability for, § 60, p. Ill 
Municipalities, ante 

Nature of relief granted, recovery back by local 
authorities furnishing as dependent on, § 72, 
p. 155 

Nephews and uncles, liability in respect of, § 60, 
p. Ill 

Nonresidents, recovery for relief furnished to, 
§ 72, p. 152 
Notice, 

Application to compel relatives to furnish, 
§ 61, p. 115 

Local authorities furnishing, § 68, p. 142 
Recovery for supplies furnished by local au¬ 
thorities, § 68, p. 142 

Reimbursement of individual furnishing, § 68, 
p. 148 

Nursing services, duty of providing, § 74, p. 158 
Operation of contracts relating to, § 75 
Orders, 

Local authorities, § 70 

Proceedings to compel relatives to furnish, 

§ 61, p. 118 

Overseers of poor, petition to compel relatives to 
furnish, § 61, p. 115 
Parent and child, ante 


Support—Continued, 

Parties, 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings to compel relatives to furnish, § 
61, p. 114 

Pauper notice, answer to, § 68, p. 147 
Persons liable, relative, § 60, p. 104 
Pleadings, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 177 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings by public authorities seeking re¬ 
imbursement against relatives, § 62, p. 127 
Proceedings to compel relatives to furnish, 

§ 61, p. 116 
Poorhouses, § 77 

Liability of county maintaining, § 72, p. 155 
Preferences, administration of estate of deceased 
recipient of relief, § 64, p. 132 
Premature action against municipality for sup¬ 
port furnished, § 79, p. 175 
Premature pauper notice, § 68, p. 146 
Presumptions, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 178 

Proceedings to compel relatives to furnish, § 
61, p. 117 

Primary liability, 

Children for support of parent, § 60, p. 110 

Counties, § 67, p. 137 

Husband and wife, § 60, p. 112 

Parents of child, § 60, p. 110 

Relatives, § 60, p. 102 

Prisons, liability in respect of, § 78, p. 171 
Private charity, reimbursement, § 73 
Proceedings against municipalities for, § 79, pp. 
172-182 

Proceedings by public authorities for reimburse¬ 
ment from pauper or his estate, § 64, p. 133 
Proceedings to compel, relatives, § 61, pp. 113-124 
Process, proceedings to compel relatives to fur¬ 
nish, § 61, p. 115 
Proof, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 177 

Proceedings to compel relatives to furnish, § 

61, p. 116 

Property of pauper, reimbursement from, § 64, p. 
131 

Prospective operation of statutes relating to, § 22 
Public institution, § 78, p. 169 
Questions of law and fact, actions against munici¬ 
palities for relief furnished, § 79, p. 180 
Recovery for relief furnished, § 79, pp. 172-182 
Local authorities, § 72, pp. 151-155 
Reformatories, maintenance at, § 78, p. 171 
Reimbursement, 

Individuals furnishing, § 68, p. 148 
Local authorities furnishing, § 68, pp. 142-148 
Private charity furnishing, § 73 
Public authorities furnishing, § 64, pp, 129^ 
134 

Relatives, §§ 59-62, pp. 101-128 

Ability and willingness, § 1, p. 7 
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Relatives—Continued, 

Ability to furnish. 

Evidence as to, § 61, p. 117 
Reimbursement for relief furnished by 
public authorities conditioned on, § 
62, p. 125 

Ability to support as condition, § 60, p. 103 
Actions against for necessaries furnished by 
public authorities, § 62, p. 124 
Amount of recovery in proceedings to compel, 

§ 61, p. 121 

Appeal in proceedings to compel, § 61, p. 122 
Apportionment among, § 60, p. 112 
Burden of proof in proceedings to compel, § 61, 
p. 117 

Collateral relatives, § 60, p. Ill 
Commencement of liability, § 60, p. 102 
Condition of dependency required, § 60, p. 104 
Contribution among, § 60, p. 112 
Costs in proceeding to compel, § 61, p. 121 
Criminal responsibility, § 80 
Defenses in proceedings by public authori- 
ities seeking reimbursement against, § 62, 

p. 126 

Demand as condition precedent to proceedings 
to compel, § 61, p. 113 

Determination of proceeding to compel, § 61, 

p. 118 

Dismissal of proceeding to compel, § 61, p. 119 
Duration of liability, § 60, p. 102 
Enforcement of liability, § 61, p. 113 
Enforcement of order in proceeding to com¬ 
pel, § 61, p. 120 
Evidence, 

Proceedings by public authorities seeking 
reimbursement, § 62, p. 127 
Proceedings to compel, § 61, p, 117 
Exemption from liability, § 60, p. 112 
Evidence, § 61, p. 117 

Exhaustion of claim against before proceed¬ 
ing against municipality, § 79, p. 174 
Extent of, § 60, p. 104 

Extraterritorial force of statute requiring, § 

60, p. 102 

Harmless error in proceedings to compel, § 61, 

p. 122 

Hearing in proceedings to compel, § 61, p. 117 
Institution of proceedings to compel, § 61, p. 
115 

Instructions in proceeding to compel, § 61, p. 
118 

Issues in proceeding to compel, § 61, p. 116 
Judgment or decree in. 

Proceeding by public authorities for reim¬ 
bursement, § 62, p. 127 
Proceedings to compel, § 61, p. 118 
Jurisdiction of proceedings to compel, § 61, p, 
113 

Jury questions in proceedings to compel, § 61, 

p. 118 

Kindred by affinity, § 60, p. 110 
Legislative discretion, § 60, p. 105 
Liability in general, § 60, pp. 101-113 
Maintenance in poorhouses, § 77 
Manner of support, § 60, p. 104 
Minors, § 60, p. 102 


Support—"Continued, 

Relatives—Continued, 

Misconduct of indigent person as affecting lia¬ 
bility, § 60, p. 112 

Modification of judgment or order in proceed¬ 
ing to compel, § 61, p. 120 
Notice of application to compel, § 61, p. 115 
Order in proceeding to compel, § 61, p. 118 
Order of liability, § 60, p. 105 
Past support. 

Reimbursement of public authorities sup¬ 
plying, § 62, p. 124 
Relief for, § 61, p. 119 

Persons entitled to maintain proceedings to 
compel, § 61, p. 114 
Persons liable, § 60, p. 104 
Petition to compel, § 61, p. 115 
Pleadings, 

Proceedings for reimbursement for sup¬ 
port furnished, § 62, p. 127 
Proceedings to compel, § 61, p. 116 
Presumptions in proceedings to compel, § 61, 
p. 117 

Proceedings for reimbursement for support 
furnished by public authorities, § 62, p. 
125 

Proceedings to compel, § 61, pp. 113-124 
Process, § 61, p. 115 

Proof in proceedings to compel, § 61, p. 116 
Questions of law or fact in proceedings to 
compel, § 61, p. 118 

Recovery against for support furnished, § 62, 
pp. 124-128 

Reimbursement of public authorities for sup¬ 
port furnished, § 62, pp. 124-128 
Review in proceedings to compel, § 61, p. 122 
Security for, § 61, p. 120 
Seizure of property to enforce, § 61, p. 122 
Statutory provisions, § 60, pp. 101, 105 
Stepparents and stepchildren, § 60, p. Ill 
Surplusage in order requiring, § 61, p. 119 
Trial in. 

Proceeding by public authorities for re¬ 
imbursement, § 62, p. 127 
Proceeding to compel, § 61, p. 117 
Vacation of judgment or order in proceeding 
to compel, § 61, p. 120 

Variance in proceedings to compel, § 61, p. 116 
Venue of proceedings to compel, § 61, p. 113 
Waiver, § 60, p. 105 

Remedial statutes, support by relatives, § 60, p. 
102 

Removal of paupers, maintenance pending, § 54 
Rescission of contracts for, § 75 
Residence, liability depending on, § 67, p. 139 
Retroactive operation of statutes relating to, § 22 
Review, proceedings to compel relatives to fur¬ 
nish, § 61, p. 122 
Secondary liability, 

Grandchildren, § 60, p. 110 
Grandparents, § 60, p. 110 
Public, § 60, p. 102 
Security for, relatives, § 61, p. 120 
Seizure of property, absconding parents, § 61, p. 
122 

Services of pauper, right of municipality or per¬ 
sons furnishing to, § 76 
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Settlement, ante 

Sisters and brothers, liability in respect of, § 60, 
p. Ill 

Slaves, liability, § 65 

Son-in-law, liability in respect of, § 60, p. Ill 
State, reimbursement to local authorities, § 72, 
p. 153 

State paupers, local authorities, § 67, p. 134 
Statutory provisions, 

Amount of support required of relatives, § 61, 

p. 121 

Application for relief, § 60 
Contracts for, § 75 
Counties, § 67, p. 135 
Criminal offenses in respect of, § 80 
Fixing liability, § 68, p. 141 
Grandparent and grandchild, § 60, p. 109 
Husband and wife, § 60, p 112 
Jurisdiction of proceedings to compel rela¬ 
tives to furnish, § 61, p. 114 
Liability as between county and city or town, 
§ 67, p. 138 

Local authorities, § 67, p. 134 
Fixing liability, § 68, p. 141 
Mode of furnishing relief, § 71 
Municipalities, § 67, p. 138 
Notice of application to compel relatives to 
furnish, § 61, p. 116 

Parties to proceedings to compel relatives to 
furnish, § 61, p. 115 
Poorhouses, § 77 

Proceedings to compel relatives to furnish, § 
61, p. 113 

Recovery of cost of relief furnished, § 79, p. 
172 

Reimbursement of public authorities for sup¬ 
port furnished, § 64, p. 129 
Relatives, § 60, pp. 101,105 
Review in proceedings to compel relatives to 
furnish, § 61, p. 122 
State paupers, § 67, p. 134 
Towns, § 67, p. 137 

Stepparents and stepchildren, liability in respect 
of, § 60, p. Ill 

SuflSiciency of evidence, actions against munici¬ 
palities for relief furnished, § 79, p. 179 
Surplusage, order compelling relatives to furnish, 
§ 61, p. 119 

Taxation to raise funds for, § 18, pp. 29-32 
Third persons furnishing, reimbursement by mu¬ 
nicipality or poor district, § 73 
Time for action against municipalities for support 
furnished, § 79, p. 175 
' Towns, 

Liability, § 67, p. 135 
Fixing, § 68, p. 141 

Recovery for relief furnished, § 72, pp. 151- 
155 

Notice, § 68, p. 142 

Transfer of property to public authorities for 
purpose of reimbursement, § 64, p. 132 
Transients, recovery for relief furnished local au¬ 
thorities, § 72, p. 151 
Trial, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 180. 
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Trial—Continued, 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings by public authorities against re¬ 
imbursement against relatives, § 62, p. 127 
Proceedings to compel relatives to furnish, § 
61, p. 117 

Uncles and nephews, liability in respect of, § 60, 
p. Ill 

Vacation of judgment or order requiring relatives 
to furnish, § 61, p. 120 
Variance, 

Actions against municipality for relief fur¬ 
nished, § 79, p. 177 

Proceedings to compel relatives to furnish, § 

61, p. 116 

Venue, 

Actions to recover for support furnished, § 79, 
p. 173 

Proceedings to compel relatives to furnish, § 
61, p. 113 

Verdict, actions against municipality for relief 
furnished, § 79, p. 180 
Voluntary contribution, 

Reimbursement against relatives, § 62, p. 128 
Reimbursement by municipality of poor dis¬ 
trict, § 73 

Warrant, seizure of property, § 61, p. 123 
Workhouses, liability for maintenance at, § 78, p. 
171 

Surgeons. Medical care, generally, ante. 

Surplusage, support, order requiring relatives to fur¬ 
nish, § 61, p. 119 
Synonymous terms, § 1, p. 6 
Taxation, 

Power to raise funds for relief and support of 
paupers, § 18, pp. 29-32 
Custody and disposition of proceeds, § 19, pp. 
32-34 

Settlement, ante 

Temporary aid, medical care, recovery against place 
of settlement, § 74, p. 160 

Temporary residence, settlement as conferred by, § 32, 
p. 55 

Tenants at will, settlement, occupancy as sufficient to 
confer, § 28, p. 46 

Term of office, poor law officers and employees, § 9 
Territorial limits, poor law districts, § 5 
Third persons, 

Relief furnished by, reimbursement by municipal¬ 
ity of poor districts, § 73 

Settlement, payment of taxes by as conferring, § 
30 

Time, 

Pauper notice, giving of, § 68, p. 145 
Removal of paupers, 

Appeal from order of, § 53 
Quashing order for, § 53 
Settlement, 

Payment of taxes, § 30 
Residence for purpose of, § 32, p. 58 
Support, action against municipality for support 
furnished, § 79, p. 175 
Town pauper, defined, § 1, p. 6 
Towns, 

See, also, Municipalities, generally, ante 
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■Towns—Continued, 

Annexation of territory, settlement, residence for 
purpose of, § 33 

Bringing into state, county or town, generally, 
ante 

Claim for relief furnished, condition precedent to 
actions for reimbursement, § 79, p. 174 
Constitutional provisions, support, § 67, p. 137 
Division, settlement, § 33 
Incorporating territory as, settlement, § 33 
Medical care, generally, ante 
Obligation imposed on, § 3, p. 11 
Overseers of poor, agency, § 11, p. 20 
Poorhouses, liability for maintenance of paupers 
in, § 77 

Relatives of indigent person, reimbursement for 
relief furnished, § 62, p. 124 
Removal of paupers to place of legal settlement, 
§ 68, p. 141 
Residence, 

Settlement acquired by, § 32, p. 54 
Support of pauper residing in, § 67, p. 139 
Settlement, generally, ante 
Statutory provisions, support, § 67, p. 137 
Support, 

Liability, § 67, p. 135 
Fixing, § 68, p. 141 

Recovery for relief furnished, § 72, pp. 151- 
155 

Notice, § 68, p. 142 
Taxation for poor relief, § 18, p. 32 
Transients, 

Jail, liability for expense of maintenance at, § 78, 
p. 171 

Medical care, recovery for expenses of, § 74, p. 159 
Relief to, § 2 
Removal, § 46, p. 86 

' Settlement, residence for purpose of, § 32, p. 55 
Statutory provisions, recovery for relief furnished 
to, § 72, p. 152 

Support, recovery for relief furnished by local 
authorities, § 72, p. 151 

Trial, 

Support, 

Actions against municipalities for relief fur¬ 
nished, § 79, p. 180 

Proceedings against pauper or his estate for 
reimbursement, § 64, p. 133 
Proceedings by public authorities for reim¬ 
bursement against relatives, § 62, p. 127 
Proceedings to compel relatives to furnish, § 
61, p. 117 

Trust estates, settlement, acquisition by person hav¬ 
ing, § 28, p. 47 

Trustees of poor, public or quasi-public corporation, § 
6 

Uncles and nephews, support, liability in respect of, § 
60, p. Ill 
Unemployment, 

Person becoming indigent through, § 1, p. 6 
Refusal to accept work offered, § 1, p. 7 


Unemployment compensation, settlement, receipt of as 
preventing acquisition, § 34, p. 67 
Vacancies in oflace, poor law officers and employees, 
§ 7 

Variance, support, 

Actions against municipality for relief furnished, 
§ 79, p. 177 

Proceedings to compel relatives to furnish, § 61, p. 
116 

Venue, support, 

Actions to recover for support furnished, § 79, p. 
173 

Proceedings to compel relatives to furnish, § 61, p. 
113 

Verdict, support, actions against municipalities for re¬ 
lief furnished, § 79, p. 180 

Vexatious appeal, removal proceedings, counsel fees, 
§ 54 

Visitors, poor law officers and employees, examination 
of affairs, § 11, p. 20, n. 90 

Void indenture, settlement, service under, § 27, p. 45 
Void marriage, settlement, derivative settlement, § 36 
Voluntary contributions, support, reimbursement for, 
§ 73 

Voting, settlement, 

Admissibility of evidence on question of, § 43 
Conclusiveness on question of, § 44 
Estoppel to deny because of, § 21 
Waiver, 

Pauper notice, § 68, p. 146 

Removal of paupers, appeal from order of, § 53 

Support, relatives, § 60, p. 105 

Warehouses and poor farms, taxation for purpose of, 
§ 18, p. 31 

Warning out, settlement, preventing acquisition by, § 
34, p. 68 
Warrants, 

Poor funds, disbursement, § 19, p. 34 
Removal of paupers, § 51 

Execution and enforcement, § 52 
Support, seizure of property, § 61, p. 123 

Welfare boards, 

Administration of poor law, § 6, p. 14, n. 17 
Negligence, personal liability, § 13 
Officers or employees, § 6, p. 15, n. 18 
Powers and duties, § 11, p. 21 
Rules and regulations, § 11, p. 21 
Settlement, determination by commissioner, § 22 
Support, proceeding to comi>el relatives to fur¬ 
nish, § 61, p. 115 

Welfare funds, settlement, receipt of as precluding ac¬ 
quisition, § 34, p. 67 
Widows, settlement, § 26, p. 43 

Absence resulting in loss of, § 41 
Children, § 37, p. 73 

Wife. Husband and wife, generally, ante 
Words and phrases. Definitions, generally, ante 
Workhouses, support, liability for maintenance at, § 
78, p. 171 
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Actions, § 13 

Agents, advancement of money in good faith to agent 
in possession of article found, § S 
Agreement, 

Redemption in accordance with, § 10 
Sale of property on default of pawnor, § 11 
Amount of license fee, discretion, § 3 
Amount of loans, statutory limitations, § 2 
Assignment, 

Pawn tickets, § 9 ^ 

Redemption by assignee, § 10 
Bailment, 

Possession of article pawned by unauthorized 
bailee, § 8 
Species of, § 1 

Bonds, property subject to pawn as including, § 7 
Bowie knives, prohibition against receiving in pawn, 
§T 

Breakage, liability for losses due to, § 8 

Burden of proof, actions by or against pawnee, § 13 

Care of pawn, § 8 

Choses in action, property subject to bond as inducing, 

§ 7 

Classification, 

License tax purposes, § 3 
Regulation purposes, § 2 
Complaint, criminal prosecution, § 15 
Conditions, license, grant of, § 3 
Conditions precedent, action for conversion against 
pawnee, § 13 

Congress, District of Columbia, regulation in, § 2 
Consent, owner of article pawned, § 8 
Constitutional provisions, protection of business, § 2 
Contracts, 

Redemption in accordance with, § 10 
Sale of property on default of pawnor, § 11 
Violation of regulations as affecting validity, § 6 
Control. Regulation and control, generally, post 
Conversion, action against pawnee for, § 13 
Criminal prosecution, § 15 

Damages, third persons inducing pawnee to deliver 
pawn, recovery against, § 13 
Death of pawnor, time for redemption as affected, § 
10 

Default, sale of pawn on, § 11 

Deficiency, sale of property on default of pawnor, § 11 
Definition, § 1 
Property, § 7 

Diligence, care of article pawned, § 8 

Dirks, prohibition against receiving in pawn, § 7 

Discrimination, limitation of business, § 2. 

Distinction, § 1 
District of Columbia, 

Congressional power to regulate, § 2 
License, § 3 

Pawnbrokers subject to, § 4 
Rate of interest, regulations, § 5 
Duration of license, § 3 


Embezzlement, 

Possession of property embezzled by pawnor, § 8 
Property pawned, action against pawnee, § 13 
Evidence, 

Actions by or against pawnee, § 13 
Criminal prosecution, § 15 
Excessive interest charge, effect of, § 6 
Extension of time, exaction of unlawful interest for, 
§ 6 

Factors, advancement of money in good faith to, § 8 
Fees, license, § 3 

Fire, liability for losses due to, § 8 
Hours of business, regulation, § 2 
Infants, 

Criminal offense for receiving property from, § 15 
Regulation of dealings with, § 2 
Information or complaint, criminal prosecution, § 15 
Inspection, power in respect of, § 2 
Interest, 

Penalty, excessive rate, § 14 
Regulation of rate of, § 5 

Usurious interest, validity of contract as affected, 
§ 13 

Validity of contract as affected by excessive 
charge, § 6 

Knowledge, owner of article pawned, § 8 
Larceny, possession of article pawned obtained by, § 
8, n. 12 
License, 

Duration and revocation, § 3 
Fees, § 3 

Offense of pursuing occupation without, § 15 
Pawnbrokers subject to, § 4 
Requirement in general, § 3 
Validity of contract as affected by failure to pro¬ 
cure, § 6 

Lien, third person redeeming pawn, § 10 
Limitation of business, power in respect of, § 2 
Loss of article pawned, stipulations against liability. 
§ 8 

Maximum rate of interest, regulation, '§ 5 
Minors, regulation of dealing with, § 2 
Mortgages, property subject to bond as including, § 7 
Municipalities, 

Criminal prosecution, § 15 
License, power to require, § 3 
Regulation, 

Business, § 2 
Rate of interest, § 5 
Revocation of license, § 3 

Negotiability, pawn tickets, § 9 
Notes, property subject to bond as including, § 7 
Notice, sale of property on default of pawnor, § 11 
Offenses, § 15 

Parties, actions by or against pawnee, § 13 
Parties to transaction, designation, § 1 
Pawn, defined, § 1 
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Pawn ticket, 

Prima facie evidence of title, presentation as, § 13 
.Receipt, § 1 

Redemption by agent presenting, § 10 

Statutory requirement, § 2 

Terms printed on as controlling, § 8 

Third persons presenting, liability of pawnee, § 10 

Transfer or assignment, § 9 

Validity of contract as affected by failure to com¬ 
ply with requirements, § 6 

Penalties, § 14 

Personal liability for loan, § 12 
Pistols, 

Additional license tax as dealer in, § 3 
Prohibition against receiving in pawn, § 7 

Place of business, limitations in respect of, § 2 
Pleading, actions by or against pawnee, § 13 
Pledge, loan of money on property delivered in, § 1 
Police, 

Records delivered to, 

Requirement, § 2 

Records relating to, validity of contract as affected 
by failure in respect of, § 6 

Police power, regulation and control under, § 2 
Possession, assignee of interest in pawn, § 9 
Possession of pawn, § 8 

Private sale, property sold on default of pawnor, § 11 
Prohibition of business, power in respect of, § 2 
Property subject to pawn, § 7 

Public sale, property sold on default of pawnor, § 11 
Rate of interest, 

Regulation, § 5 

Validity of contract as affected by excessive rate, 
§ 6 

Razors, prohibition against receiving in pawn, § 7 

Receipt, pawn ticket as, § 1 

Records, 

Municipal requirements, § 2 
Validity of contract as affected by failure to keep, 
§ G 

Redemption, § 10 

Price of property, regulation, § 2 
Regulation and control, §§ 2-6, pp. 186-191 
Hours and place of business, § 2 
License, gerierally, ante 

Requirement in general, § 3 
Limitation of business, § 2 
Municipalities, § 2 
Power in respect of, § 2 
Prohibition of business, § 2 
Rate of interest, § 5 
Records, etc., § 2 
Statutory provision, § 2 
Violation of regulations. 

Criminal liability, § 15 
Revocation of license, § 3 
Validity of contract as affected, § 6 


Reports, 

Requirement, § 2 

Sale of property on default of pawnor, § 11 
Restoration of pawn, condition precedent to recovery 
for loan, § 12 

.Restrictions, license, grant of, § 3 
Revocation of license, § 3 

Right of interest, penalties, excessive rate, § 14 
Robbery, liability of pawnee for loss by, § 8 
Sale of pawn. 

Consent of pawnor, § 9 
Default of pawnor, § 11 

Second hand dealers, additional license tax as, § 3 
Sling shots, prohibition against receiving in pawn, § 7 
Statutory provisions, 

Amount of loan, § 2 
Criminal prosecution, § 15 
Definition and regulation, § 2 
License, § 3 

Limitation of business, § 2 
Municipalities, regulation of business, § 2 
Pawn ticket, § 2 

Contractor as affected by failure to comply 
with, f 6 
Penalties, § 14 
Period for redemption, § 10 
Personal liability for loan, § 12 
Rate of interest, § 5 
Redemption, § 10 

Sale of pawn, default of pawnor, § 11 
Stipulations, liability for loss of article pawned, § 8 
Stocks, property subject to pawn as including, § 7 
Storage charges, maximum rate of interest enlarged 
by adding, § 5 

Subterfuge, maximum rate of interest enlarged by, § 5 
Suppression of business, § 2 

Surplus, sale of property on default of pawnor, § 11 
Tender, 

Condition precedent to action for conversion 
against pawnee, § 13 
Redemption pursuant to, § 10 
Third persons, 

Actions against pawnee, § 13 
Pawn tickets produced and surrendered by, liabil¬ 
ity of pawnee, § 10 
Transfers, 

Pawn tickets, § 9 

Redemption by transferee, § 10 

Trial, 

Actions by or against pawnee, § 13 
Criminal prosecution, § 15 

Trustee, sale of property on default of pawnor, § 11 
Use of pawn, § 8 

Usurious interest, validity of contract as affected, § 13 
Validity of contract, violation of regulations as affect¬ 
ing, § 6 

Weapons, prohibition against receiving in pawn, § 7 
Words and phrases, § 1 
Property, § 7 
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Ability to pay, evidence. 

Admissibility, § 114 
Weight and sufficiency, § 120 
Absconding debtor, presumption of payment, lapse 
of time, § 111, p* 325 
Absolute payment, 

Bills and notes, 

Accepted as, receipt as evidence of, § 48, p. 
253 

Admissibility of evidence as to, § 116 
Presumptions as to acceptance as, § 104 
Checks, 

Admissibility of evidence as to, § 116 
Presumptions as to acceptance as, § 105 
Commercial paper accepted as, admissibility of 
evidence as to, § 116 
Presumptions, §§ 103-105, pp. 31^317 
Bescission, § 44 
Acceptance, 

Bank notes, payment in, § 17 
Bills or notes as payment, 

Evidence, § 124 
Presumptions, § 96 
Checks as payment, 

Effect of, § 24, p. 233 
Evidence, § 124 

Implied obligation of diligence in present¬ 
ment, § 24, p. 238 

Betention under circumstances implying, § 
24, p. 238 

Conditional payment, § 9 
Draft or bill of exchange, effect of, § 23, p. 230 
Duress, Confederate money accepted under, § 19 
Effect of, § 38 
Finding in respect of, § 13Q 
Medium of payment, admissibility of evidence as 
to, § 118 

New obligation, payment as result of, § 30 
Part payment, § 8 
Effect of, § 39 
Befusal to accept, § 12 

Payment otherwise than in money, burden of 
proof, § 96 

Third persons, order on for money or goods, § 27 
Worthless article, knowledge of worthlessness, 
§ 22 

Accord and satisfaction, proof of as proof of payment, 
§ 92 

Accounting, 

Burden of proof in actions for, § 93, p. 300 
Bescission of conditional payments, § 43 
Accounts, 

Plea of payment, filing with, § 85, p. 287 
Presumptions in respect of, § 98 
Lapse of time, § 101, p. 312 
Bunning accounts, generally, post 
Acknowledgment of debt. 

Part payment as, § 39 


Acknowledgment of debt—Continued, 

Presumption of payment, rebuttal by, § 111, p. 323 
Actions, 

Foreign money, enforcement of payment in, § 20 
Recovery of payments made, § 160, pp. 374-379 
Admissibility of evidence, §§ 112-119, pp. 326-332 
Admissions, 

Part payment, § 39 
Plea of payment as, § 89 

Presumption of payment, rebuttal by, § 111, 
p. 323 

Receipt as, § 45 

Affidavits of defense, allegation of payment in, § 85, 
p. 290 

Affirmative defense, 

Burden of proof, § 93, p. 299 
Payment as, § 81 

Agents. Principal and agent, generally, post 
Agreement, 

See, also, Contracts, generally, post 
Application of payments, §§ 50, 54 
Creditor, § 60 

Enforcement by court, § 69 
Findings in respect of, g 130 
Assignment of claim against third person, pay¬ 
ment by, § 28 

Bank notes, payment in, § 17 
Bill of exchange or promissory note, discharge 
of debt by receipt of, § 23, p. 231 
Certificates of deposit acceptance of payment, 
§ 25 

Checks, receipt as payment § 24, p. 237 
Choses in action, payment in, § 33 
Goods or chattels, payment in, § 33 
Medium of payment, §§ 13,15 

Admissibility of evidence to show, g 118 
Money, payment other than in, § 22 
Municipal warrants or orders, payment by deliv¬ 
ery of, § 26 

Mutual indebtedness, payment by application of, 
§ 32 

Part payment, § 8 

Particular fund, payment out of, § 11 
Payment as performance of, § 1, p. 209 
Place of payment fixed by, § 8 
Beal estate, payment by transfer of, § 34 
Recovery back of payment in accordance with, 
§ 144 

Services rendered, payment by, § 35 
Specific money, payment in, § 18 
Third persons, 

Acceptance as debtor, § 29 
Order on for money or goods, § 27 
Time of payment, § 5 

Ambiguity, receipts, construction in case of, § 47 

Amendment, plea of payment, § 88 

Amount, 

Pleading of as essential, § 85, p. 286 
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Amount—Continued, 

Preponderance of evidence, proof by, § 120 
Answer, 

Construction and operation, § 89 
Recovery of payments made, actions for, § 160, 
p. 376 

Appeal and error, § 131 
Application, §§ 50‘-8O, pp. 255-282 

Acquiescence in application by creditor, § 55; 
§ 67, n. 67 

Admissibility of evidence on issue, § 119 
Agreement respecting, § 54 
Creditor, § 60 
Enforcement by court, § 69 
Finding in respect of, § 130 
Benefit to debtor, § 60 

Breach of contract, creditor failing to apply as 
directed, § 56 
Burden of proof, § 97 

Communication to creditor of direction by debtor, 
§ 54 

Consent, illegal claim, § 61 
Contingent liability, § 60 
Court, § 71 

Court, '§§ 68-75, pp. 272-280 
Contingent liability, § 71 
Debts to which application made, § 71 
Disputed claims, § 71 
Evidence as to, § 119 
Illegal demands, § 74 
Intent of parties as controlling, § 69 
Interest, § 75 
Joint debts, § 71 

Maturity, order of priority, § 72 
Order of priority, § 72 

Particular source or fund for payment, § 71 
Preferences, § 70 
Principal, § 75 

Proration between debts, § 71 
Protection of debtor and creditor, § 70 
Right and duty to malie, § 68 
Rules governing, § 71 
Running account, § 72 
Secured items, §§ 72, 73 
Statutory provisions, § 70 
Time, order of priority, § 72 
Unenforceable demands, § 74 
Unsecured items, §§ 72, 73 
Creditor, §§ 57-67, pp. 262-271 
Acquiescence in, § 67, n, 26 
Agreement respecting, § 60 
Alteration, § 67 
Apportionment, § 57 
Burden of proof, § 97 
Contingent liability, § 60 
Current items of account, § 59 
Effect of, § 67 
Estoppel to question, § 67 
Evidence of, § 65 

Express declaration as essential, § 65 
Illegal claim, § 61 
Indorsement showing, § 65 
Inequitable application; § 60 
Installment payments, § 63 
‘ Instructions to jury on, § 129 
Intention, § 65 
Jeint indebtedness, § 62 


Application—Continued, 

C reditor—Continued, 

Jury question respecting, § 128 
Limitations on right, §§ 60-64^ pn. 265-269 
Mortgage indebtedness, § 64 
Notice, § 65 

Order of accrual or maturity of obligation, 
§ 63 

Particular source or fund for payment, § 64 
Presumption, § 108 
Principal and interest, § 58 
Right to apply in general, §§ 57-59, pp. 262- 
265 

Running account, § 59 
Secured claims, § 57 
Several indebtedness, §§ 57, 62 
Source of fund as affecting right, § 64 
Time for, § 66 
Unenforceable claim, § 61 
Unjust application, § 60 
Unmatured debt, § 63 
Unsecured claim, § 57 
Debtor, §§ 52-56, pp. 257-262 
Acceptance by creditor, § 52 
Agreement respecting, § 54 
Alteration, § 55 
Burden of proof, § 97 

Communication to creditor as essential, § 54 
Condition, § 52 

Conduct or acts constituting, § 65 
Diversion by creditor, § 55 
Effect of, § 55 

Instructions to jury on, § 129 
Intention, § 54 

Jury question respecting, § 128 
Liability of creditor failing to apply as di¬ 
rected, § 56 
Presumption, § 108 
Primary right to direct, § 52 
Rights in respect of, § 52 
Secured claim, § 52 
Suflftciency, § 54 
Time of, § 53 
Defined, § 50 

Discretion of court, involuntary payments, § 51 
Disputed claims, courts, § 71 

Diversion by creditor without consent of debtor, 
§55 
Estoppel, 

Application by creditor, § 67 
Representation, § 79 
Evidence, 

Admissibility, § 119 
Creditor, § 65 

Weight and sufficiency, § 120 
Husband and wife, powers in respect of, § 76 
Illegal claims, creditor, § 61 
Illegal demands. 

Court, § 74 

Right of debtor to apply to, § 52 
Indorsement of credit, creditor, § 65 
Inequitable application, creditor, § 60 
Instructions to jury on, § 129 
Intention, 

Application by court according to, § 69 
Court directing in accordance with, § 72 
Creditor, § 65 
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A.pplication—Continued, 

Intention—Continued, 

Debtor, § 54 

Instructions to jury on, § 129 
Jury question, § 128 
Presumptions, § 108 

Interest, ^ 

Court, § 75 

Creditor applying to, § 58 
Directing application to principal to exclusion 
of, § 52 

Presumption, § 108 
Involuntary payments, § 51 
Joint indebtedness, creditor, § 62 
Jury question, intention, § 128 
Law governing, § 50 
Law questions, intention, § 128 
Liens, payment from funds or property subject 
to, § 78 

Mortgage debt, creditor, § 64 
Mortgages, 

Payment from funds or property subject to, 
§78 

Presumption, § 108 
Notice, creditor, § 65 
Order of priority, courts, § 72 
Origin of rules governing, § 50 
Parol evidence, admissibiliy on issue, § 119 
Particular source or fund, court, § 71 
Evidence, § 91, p. 295 
Pleading, § 84 

Replication, *§ 86 

Preponderance of evidence, proof by, § 120 
Presumptions, § 108 
Rebuttal, § 110 
Primary right to direct, § 52 
Principal, 

Court, § 75 

Creditor’s right to apply, § 58 
Presumption, § 108 

Right to direct application to exclusion of 
interest, § 52 

Promise to third person, § 79 
Ratification of application by creditor, § 55 
Rebuttal of presumptions respecting, § 110 
Recovery back of voluntary payments not ap¬ 
plied, § 142 

Rules governing generally, § 50 
Running account, § 50 
Court, § 72 
Creditor, § 59 
Secured claims, 

Court, §§ 72, 73 
Installment payments, § 52 
Statutory provisions, court, § 70 
Third persons, 

Change affecting rights of, § 80 
Enforceable rights and equities, § 77 
Promise to, § 79 
Rights of, §§ 76-80 
Time, 

Court, § 72 
Creditor, § 66 
Debtor, § 53 

Unenforceable claims, creditors, § 61 
Unenforceable demands, court, § 74 
Unjust application, creditor, § 60 


Application—Continued, 

Unmatured debts, creditor, § 63 
Unsecured items, court, §§ 72, 73 
Usurious interest, claim of creditor for, § 61 

A-Ppreciated currency, payment in, § 15 
Appropriation. Application, generally, ante 
Arrest, recovery back of payment made under threat 
of, § 150 

Assessments, presumptions, lapse of time, § 101, p. 
312 

Assignment, 

Payment to assignee of creditors, § 4 
Pleading payment to assignor, § 85, p. 290 
Assumpsit, burden of proof in action in, § 93, p. 300 
Attachment, recovery back of payment coerced by, 
§ 149 
Attorneys, 

Money collected by, presumptions from lapse of 
time, § 101, p. 312 
Payment to, evidence, § 113 
Authority to receive, 

Burden of proof, § 93, p. 300 
Presumptions, § 109 

Avoidance, burden of proof in respect of new matter, 
§ 93, p. 301 

Bank deposits, presumptions, lapse of time, § 101, p. 
312 

Bank notes, payment in sufficient, § 17 
Bankruptcy, recovery back of voluntary payments 
after discharge, § 134 
Bar, plea of payment as plea in, § 83 
Bill of particulars, 

Plea of payment, § 85, p, 287 
Variance, § 92 
Bills and notes, 

Absolute payment, 

Admissibility of evidence as to, § 116 
Presumption as to acceptance as, § 104 
Remedies of creditor receiving as, § 44 
Acceptance, 

Presumptions, § 96 
Rescission, § 42 
Checks, generally, post 

Conditional payment, presumptions as to accept¬ 
ance as, § 104 
Drafts, generally, post 
Evidence, 

Admissibility, § 48, p. 251 
Sufficiency, § 124 
Jury questions, payment by, § 127 
Medium of payment, § 23, pp. 229-233 
Payment by. 

Evidence, § 48, p. 251; § 124 
Jury questions, § 127 

Presumptions, absolute or conditional payment, 
§ 104 

Receipt of payment by, evidence, § 48, p. 253 
Third persons, receipt of as payment, § 29 
Bills of exchange. 

Medium of payment, § 23, pp. 229-233 
Presumptions, 

Absolute or conditional payment, § 104 
Acceptance as payment, rebuttal, § 110 
Board, burden of proof in actions for, § 93, p. 300 
Bonds, presumptions, lapse of time, § 101, p. 311 
Bounties, presumptions, lapse of time, § 101, p. 312 
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Breach of contract, 

Application of payment, creditor failing to apply 
as directed, § 56 

Burden of proof in actions for, § 93, p, 300 

Burden of proof, §§ 93-97, pp, 298-303 
Application of payment, § 97 
Counterfeit, payment in, § 95 
Debtor, § 121 

Instructions to jury in, § 129 
Medium of payment, § 95 
Money, payment otherwise than in, § 96 
Nonpayment, § 93, p. 301 
Place of payment, § 94 

Preponderance of evidence, proof by party hav¬ 
ing, § 120 

Receipt, shifting burden by production of, § 48, 
p. 253 

Recovery of payments made, actions for, § 160, 
p. 376 

Shifting of burden, § 93, p. 301 
Time of payment, § 94 

Business habits of parties, admissibility of evidence 
as to, § 115 

Business necessity, recovery back of compulsory pay¬ 
ment, § 147, p. 353 

Cancellation of evidence of indebtedness, presump¬ 
tion of payment, § 98 
Carrier, remittance by, § 7 
Cash, checks, relation to payment in, § 24, p. 236 
Certainty, pleading, § 85, p. 286 
Certificates of deposit, 

Payment by. 

Burden of proof, § 96 
Jury questions, § 127 
Payment by transfer of, § 25 
Presumptions, lapse of time, § 101, p. 312 

Certified checks, 

Medium of payment, § 24, p. 234 
Presumption, discharge of debt, § 105 

Chattels, payment in, § 33 
Evidence, § 91, p. 295 
Jury question respecting, § 127 
Checks, 

Absolute payment, 

Admissibility of evidence as to, § 116 
Presumption as to acceptance as, § 105 
Remedies of creditor receiving as, § 44 
Acceptance, rescission, § 42 

Certified checks, medium of payment, § 24, p. 234 
Conditional payment, presumptions, § 105 
Evidence, 

Admissibility, § 48, p. 251 
Sufficiency, § 124 
Jury questions, payment by, § 127 
Medium of payment, § 24, pp. 233-238 
Payment by^ 

Burden of proof, § 96 
Evidence, § 124 
Jury questions, § 127 

Presumptions, absolute or conditional payment, 
§ 105 

Rebuttal, § 110 
Receipt, 

Cashed check, as, § 45 
Instructions to jury respecting, § 129 
Third persons, receipt of as payment, § 29 


Choses in action. 

Assignment as payment, burden of proof, § 96 
Payment in, § 33 

Evidence, § 91, p. 295 
Presumptions, absolute payment, § 103 
Circumstantial evidence, proof by, § 120 
Claim, payment as satisfaction of, § 1, p. 209 
Cloud on title, recovery back of payment made to 
remove or prevent, § 149 
Codebtors. Joint debtors, generally, post. 

Coercion, recovery back of payments induced through, 
§ 146 

Coin or equivalent, medium of payment, agreement, 
§ 15 

Collateral security, discharge of debt by taking, § 31 
Collection, 

Deposit of check for, acceptance as payment, 
§ 24, p. 238 
Distinguished, § 2 

Colorable demand, recovery back of voluntary pay¬ 
ment on, § 134 

Commercial paper, absolute payment by acceptance, 
admissibility of evidence as to, § 116 
Competency, evidence, admissibility as affected, § 112 
Complaint, 

Construction and operation, •§ 89 
Negative allegations, § 82 

Recovery of payments made, actions for, § 160, 
p. 375 

Replication or reply to, § 86 
Compound interest, recovery back of voluntary pay¬ 
ments, § 140 

Compromise, recovery back of payment by way of, 
§ 141 

Compulsory payments, recovery back, §§ 145-154, 
pp. 350-361 

Actions for, § 160, pp. 374-379 
Jury questions § 160, p. 378 
Conclusion, plea of payment, § 85, p. 287 
Conclusiveness, 

Presumption of payment. 

Arising from lapse of time, § 101, p. 307 
Lapse of time, § 111, p. 322 
Receipts, § 47; § 48, p. 253 
Verdict on conflicting evidence, § 130 
Conditional payment, 

Bills and notes, 

Acceptance of, § 23, p. 230 
Presumptions, § 104 
•Checks, § 24, p. 236 

Presumptions as to acceptance as, § 105 
Effective date, § 12 

Presumptions, §§ 103-105, pp. 314r-317 
Requisites and sufficiency, § 9 
Rescission, § 42 

Accounting for paper received, § 43 
Third persons, order on for money or goods, 
§ 27 

Conditions precedent, recovery back of payments 
made, actions for, § 160, p. 375 
Confederate money, acceptance of payment in, § 19 
Confession and avoidance, plea of payment as in 
nature of plea in, § 83 
Conflict of laws. 

Application of payments, § 50 
Medium of payment, § 14 

Conflicting evidence, conclusiveness of verdict, § 130 
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Consent, 

Application of payment, illegal claim, § 61 
Assignment of claim against third person, pay¬ 
ment by, § 28 

Bill of exchange or promissory note, discharge 
of debt by receipt of, § 23, p. 231 
Certificates of deposit, acceptance as payment, 
§ 25 

Checks, receipt as payment, § 24, p. 237 
Choses in action, payment in, § 33 
Conditional payment, § 9 
Goods or chattels, payment in, § 33 
Medium of payment, § 13 
Money, payment other than in, § 22 
Municipal warrants or orders, payment by, § 26 
Mutual indebtedness, payment by application of, 
§ 32 

Payment to one other than creditor, § 4 
Place of payment, § 6 
Real estate, payment by transfer of, § 34 
Remittance by mail, § 7 
Services rendered, payment by, § 35 
Consideration, 

Receipt, attack on ground of want of, § 48, p. 254 
Recovery of payment on failure of, § 158 
Consistency, plea of payment, § 85, p. 287 
Constitutional provisions, legal tender, § 16 
Construction, 

Pleading, § 89 
Receipts, § 47 

Contingent liabilities, application of payment to, 
court, § 71 
Contracts. 

See, also. Agreement, generally, ante. 
Burden of proof in actions on, § 93, p. 300 
Confederate money, validity of contracts based 
on, § 19 

Mistake of fact, § 157, p. 370 
Payments on, § 1, p. 210 
Implying existence, § 38 
Recovery back, § 137 
Receipts as, § 45 
Recovery back of, 

Compulsory payment under, § 147, p. 354 
Payments under, mistake of fact, § 157, 
p. 370 

Voluntary payment on, recovery back, § 137 
Corporations, recovery back of voluntary payments 
by, § 134 

Counterclaim. Set-off or counterclaim, generally, 
post 

Counterfeit money, payment in, § 18 
Burden of proof, § 95 
Counties, 

Presumption of payment from lapse of time, ap¬ 
plication to debts due to, § 101, p. 309 
Recovery back of voluntary payments to, § 139 
Courts, 

Application, ante 

Payments to officer of, recovery back, § 138 
Recovery back of payments to or by officers of, 
mistake of law, § 156, p. 364 
Creditor. Application, ante 

Evidence, testimony as sufficient to show nonpay¬ 
ment, § 121 

Financial condition, admissibility of evidence, 
§ 114 


Creditor. Application, ante—^Continued, 

Payment to as essential to extinguish debt, f 4 
Payment to as extinguishing demand, § 3 
Residence, payment at place of, § 6 
Credits, 

Indorsements of, admission of payment, § 48, 
p. 251 

Payment by transfer of, § 32 
Criminal prosecutions, recovery back of payment un¬ 
der apprehension or threat of, § 150 
Cross-demand, distinguished, § 2 

Current accounts. Running accounts, generally, post 
Damages, eminent domain, presumptions from lapse 
of time, § 101, p. 312 
Date, 

Foreign money, rate of exchange fixing value, 
§ 20 

Pleading of as essential, § 85, p. 287 
Presumptions, lapse of time computed in accord¬ 
ance with, § 101, p. 311 
Day of payment, time of making, § 5 
Death of debtor, presumptions, interruption of run¬ 
ning of period necessary to create, § 101, p. 309 
Debits, payment by transfer of, •§ 32 
Debt, 

Extinguishment by payment, § 3 
Term implying existence and satisfaction there¬ 
of, § 1, p. 209 

Debtor, 

Application, ante 

Burden of proving payment, § 93, pp. 298-302; 
§ 121 

Evidence, sufficiency on question of, § 121 
Financial condition, admissibility of evidence, 
§ 114 

Deceit. Fraud, generally, post 
Declaration, 

Negative allegations, § 82 

Recovery of payments made, actions for, § 160, 
p. 375 

Decrees, 

Recovery back of voluntary payment on, § 143 
Recovery of payments made, actions for, 1 160, 
p. 379 

Deeds of trust, presumption of payment, lapse of 
time, '§ 101, p. 312 

Default, failure to pay within time, § 5 
Defenses, 

Bill of particulars with respect to, § 85, p. 288 
Nature of, § 81 

Pleading, §§ 83-85, pp. 284-291 
Special pleading, § 84 
Definitions, § 1, pp. 208-212 

Application of payments, § 50 
Conditional payment, § 9 
Duress, § 147, p. 351. 

Legal tender, § 16 
Receipts, § 45 
Voluntary payment, § 134 
Degree of proof, § 120 
Delivery, 

Checks, effect of, § 24, p, 233 
Payment as involving, § 1, p. 210 
Demand, 

Recovery of payments made, condition precedent 
to action for, § 160, p. 375. 

Time of payment, § 5 
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Demurrer, 

Plea of payment, § 87 
Setting up by way of, § 84 

Denials, nonpayment of indebtedness, § 85, p. 288 
Deposit of check, discharge of debt by, § 24, p. 238 
Deposits of money. 

Payment by, § 4 
Time of making, § 5 
Depreciated currency, payment in, § 21 
Destruction of evidence of indebtedness, presumption 
of payment, § 98 

Detention of property, recovery back of compulsory 
payments to prevent, § 149 
Diligence, 

Checks received as payment, presentment, § 24, 
p. 238 

Collection, promise or undertaking of third per¬ 
son, i§ 29 

Third persons, order on for money or goods, § 
27 

Direct payment, judicial interpretation, § 1, p. 211 
Direction of verdict, actions involving, § 125 
Discharge, distinguished, § 2 
Discharge of debt. 

Certificates of deposit, acceptance of, § 25 
Certified checks, presumption, § 105 
Checks, 

Acceptance of, § 24, p. 234 
Payment in due course, § 24, p. 235 
Collateral security, taking of, § 31 
Draft or bill of exchange, acceptance of, § 23, 
p. 230. 

Duress, payment under, § 41 

Evidence, admissibility, § 91, p. 296 

Joint debtors, payment by one or more, § 40 

New obligation, acceptance of, § 30 

Operation as, | 38 

Part payment, § 8 

Release, § 45 

Third persons, payment to, § 3 
Discretion of court, application of payments, involun¬ 
tary payment, § 51 

Disputed claims, application of payment to, court, 
§ 71 

Distinction, § 2 

Dividends, presumptions, lapse of time, § 101, p. 312 
Drafts, 

Admissibility on question of payment, § 48, p, 252 
Medium of payment, § 23, p. 229 
Payment by, burden of proof, § 96 
Presumptions, acceptance as absolute payment, 
§ 104 

Duress, 

Confederate money, acceptance of payment under, 
§ 19 

Defined, § 147, p. 351 
Effect of payment under, § 41 
Payment under, 

Effect of, § 41 
Evidence, § 91, p. 298 

Receipt, attack on ground of, § 48, p. 254 
Recovery back of payments under, §§ 145-154, 
pp. 350-361 

Actions for, § 160, pp. 374-379 
Jury question, § 160, p. 378 
Settlement induced by, § 141 
Effective date, conditional payment, § 12 
70 C.J.S.~-66 


Ejectment, burden of proof in actions in, § 93, p. 
300 

Election, medium of payment, § 36 
Elements, § 1, p. 210 

Emergency, recovery back of compulsory payment in, 
§ 147, p. 353 

Eminent domain, damages awarded, presumptions 
from lapse of time, § 101, p. 312 
Employment, recovery back of payment under threat 
or fear of discharge from, § 147, p. 354 
Error, legal tender, determination of, § 16 
Estoppel, 

Application of payment, 

Creditor, § 67 

Representations respecting, § 79 
Medium of payment, § 13, n. 86 
Recovery back, 

Compulsory payments, § 146 
Mistake of fact, § 157, p. 371, n. 28 
Evidence, 

Ability to pay. 

Admissibility, § 114 
Weight and suflaciency, § 120 
Admissibility, §§ 112-119, pp. 326-332 
Under pleadings, § 91, pp. 294-298 
Application of payments, 

Admissibility, § 119 
Creditor, § 65 

Weight and sufiSlciency, § 120 
Bills and notes, payment by, sufficiency, § 124 
Burden of proof, generally, ante 
Business habits of parties, admissibility, § 115 
Checks, payment by, sufficiency, § 124 
Circumstantial evidence, proof by, § 120 
Competency, admissibility as affected, § 112 
Discharge of debt, admissibility, § 91, p. 296 
Financial condition of parties, admissibility, § 
114 

Instructions conforming to, § 129 
Lapse of time, admissibility to aid or rebut pre¬ 
sumption from, § 117 

Mail, remittance by as sufficient evidence of re¬ 
ceipt, § 122 

Materiality, admissibility as affected, § 112 
Medium of payment. 

Admissibility on question, § 118 
W^eight and sufficiency, § 120 
Money, payment other than in, § 91, p. 295 
Nonpayment, admissibility, § 114 
Part payment, admissibility to prove under plea 
of, § 91, p. 295 

Parties, sufficiency on issue of, § 121 
Place of payment, weight and sufficiency, § 120 
Pleading matters of, § 85, p. 287 
Possession of obligation, sufficiency, § 123 
Presumptions, generally, post 
Promptness, admissibility of evidence as to habits 
of parties, § 115 
Receipt, § 48, pp, 250-254 
Overcoming by, § 49 

Recovery of payments made, actions for, § 160, 
p. 376 

Relevancy of issue of, § 112 
Remittance by mail, sufficiency, § 122 
Statutory provisions, admissibility under general 
denial, § 91, p. 297 
Sufficiency, §§ 120-124, pp. 332-336 
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Evidence—Continued, 

Third persons, payment by or to, § 113 

Time of payment, weight and sufficiency, § 120 

Variance, § 92 

Weight and sufficiency, §§ 120-124, pp. 332-336 
Execution, recovery back of voluntary payment on, 
§ 143 

Execution sales, application of involuntary payments 
resulting from, § 51 

Existence of other remedy, recovery back of com¬ 
pulsory payment as affected, § 152 
Extension of time, § 5 

Draft or bill of exchange, acceptance of, § 23, 
p. 230 

Extinguishment of debt. Discharge of debt, generally, 
ante 

Extortion, recovery back of payments through, § 146 
Fact Questions. Jury questions, generally, post 
Fiduciaries, 

Presumption of payment from lapse of time, § 
101, p. 308 

Recovery back of voluntary payments between, 
§ 135 

Financial condition, 

Evidence, admissibility, § 114 
Presumption of payment arising from lapse of 
time, admissibility of evidence to fortify or 
rebut, § 117 
Findings, 

Issue of payment, § 130 

Recovery of payments made, actions for, § 160, 
p. 379 

Foreclosure, recovery back of payment under appre¬ 
hension or threat of, § 150 

Foreign exchange, medium of payment, admissibility 
of evidence as to value, § 118 
Foreign money, medium of payment, § 20 
Forgery, 

Bills or notes of third person, acceptance as pay¬ 
ment, § 29 

Public corporations, recovery back of moneys 
paid out on forged order, § 139 
Form of payment, jury questions, § 127 
Fraud, 

Absolute payments, commercial paper accepted 
as, § 44 

Bills or notes, consent to receive as payment, § 23, 
p. 232 

Checks, acceptance induced by, § 24, p. 238 
Judgment or decree, recovery back of payment 
procured through, § 143 
Real estate, payment by conveyance of, § 34 
Receipt, attack on ground of, § 48, p. 254 
Recovery back of payments induced by, § 155 
Jury question, § 160, p. 378 
Mistake of law, § 156, p. 364 
Third persons, acceptance of bill or note induced 
by, § 29 
Full payment, 

Affirmative defense, § 81, n. 64 
Evidence admissible under plea of, § 91, p. 295 
Presumptions, § 102 
Requisites and sufficiency, § 8 
Gambling debt, bills or notes given for, acceptance as 
payment, § 29 

Garnishee, pleading payment by, § 85, p. 289 
General demurrer, plea of payment, § 87 


General issue, evidence admissible under, § 91, p. 297 
General plea, evidence admissible under, § 91, p. 294 
Gifts, discharge of debt, evidence, § 91, p. 296 
Gold, presumptions as to payment in, § 107 
Gold certificates, legal tender, § 16 
Gold coin, medium, provision for payment in, § 15 
Gold dust, legal tender, § 16 

Good faith, depreciated currency, payment in, § 21 
Goods, payment in, § 33 
Governing law, medium of payment, § 14 
Greenbacks, legal tender, § 16 

Guardian and ward, presumptions in respect to 
claims of ward, lapse of time, § 101, p. 311 
Home Owners’ Doan Corporation, bonds of as legal 
tender for payment of debts, § 16 
Husband and wife. 

Application of payment, powers in respect of, § 76 
Presumption from lapse of time, indebtedness 
between, § 101, p. 312 

Ignorance of law, recovery back of payments in, 
§ 156, p. 363 

Illegal demands, application of payment to, court, § 74 
Illegal payments, recovery back, voluntary payments, 
§ 133 

Immediate payment, judicial interpretation, § 1, 

p. 211 

Imprisonment, recovery back of, 

Compulsory payment to obtain release from, 
§ 148 

Payment made under threat of, § 150 
Indorsement, 

Application of payment, showing by, § 65 
Credits, admission of payment, § 48, p. 251 
Recovery back of voluntary payments not in¬ 
dorsed, § 142 

Infants, 

Bills or notes of, acceptance as payment, § 29 
Joint creditors, payment to, § 4 
Presumption of payment, computation of period 
necessary to raise, § 111, p. 325 
Insolvency, presumption of payment, rebuttal, § 111, 
p. 323 

Installment payments, 

Application of payment on, § 63 
Judicial interpretation, § 1, p. 211 
Instructions to jury, § 129 

Recovery of payments made, actions for, § 160, p. 
378 

Intention, 

Application of payment. Application, ante 
Discharge of debt, § 3, n. 85 
Negotiable note, acceptance as payment, § 23, 
p. 230 

Particular fund, payment out of, § 11 
Payment as dependent on, § 1, p. 211 
Recovery back, voluntary payments, § 134 
Interest, 

Application of payment to, 

Court, § 75 
Creditor, § 58 

Directing application to principal to e^sclu- 
sion of, '§ 52 
Presumptions, § 108 
Pull payment as including, § 8 
Medium of payment, § 15 

Recovery back of payment of, mistake of fact, 
§ 157, p. 373 
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Interest—Continued, 

Kecovery back of voluntary payments, § 140 
Voluntary payment, recovery back, § 140 
Interest coupons, presumptions, lapse of time, § 101, 
p. 312 

Intervention, evidence admissible under plea in, § 91, 
p. 295 

Involuntary payments, application of, § 51 
Issues, 

Actions invo-lving, §§ 90, 91, pp. 293-298 
Recovery of payments made, actions for, § 160, 
p. 370 

Joint creditors, payment to, § 4 
Joint debtors, 

Application of, 

General payment to joint indebtedness, § 62 
Payments, court, § 71 

Bills or notes executed by one or more, discharge 
of debt, § 23, p. 233 

Effect of payment by one or more of, § 40 
Payment by one or more, § 3 
Presumption of payment, rebuttal, § 111, p. 326 
Judgments or decrees, 

Recovery back of voluntary payment on, § 143 
Recovery of payments made, actions for, § 160, 
p. 379 

Judicial interpretation of term, § 1, p. 211 
Judicial sales, application of involuntary payments 
resulting from, § 51 
Jury questions. 

Application of payment, intention, § 128 

Bills and notes, payment by, § 127 

Checks, payment by, § 127 

Pact of payment, § 125 

Form of payment, § 127 

Instructions invading province of jury, § 129 

Medium of payment, § 127 

Part payment, effect of, § 125 

Presumption of payment, § 126 

Receipts, § 125 

Weight given to, § 49 

Recovery of payments made, actions for, § 160, 
p. 378 

Knowledge, recovery back of payments induced by 
fraud, § 155 
Laches, 

Checks received as payment, presentment, § 24, 
p. 238 

Drafts given in payment, burden of proof, § 96 
Lapse of time, 

Evidence, admissibility to aid or rebut presump¬ 
tion from, § 117 
Presumptions, post 
Law questions. 

Application of payment, intention, § 128 
Pact of payment, § 125 
Medium of payment, § 127 
Presumption of payment, § 126 
Legal proceedings, recovery back of payment under 
apprehension or threat of, § 150 
Legal process, recovery back of payment to retain or 
obtain possession of property seized under, % 149 
Legal tender, 

Bank notes, § 17 
Confederate money, § 19 
Defined, § 16 

Foreign money, reckoning, § 20 


Legal tender—Continued, 

Medium of payment, §§ 15, 16 
Liability, payment as discharge of, § 1, p. 209 
Liens, 

Application of payment made from funds or prop¬ 
erty subject to, § 78 

Recovery back of payment of, mistake of fact, 
§ 157, p. 373 

Limitation of actions, presumption of payment from 
lapse of time distinguished, § 101 p. 307 
Mail, remittance by, § 7 

Evidence of receipt, § 122 
Presumptions, § 10*0 

Market value, goods, chattels or choses in action, 
payment in, § 33 
Materiality, 

Evidence, admissibility as affected, § 112 
Issue of payment, § 90 

Mistake of fact, recovery back of payment under, 
§ 157, p. 369 

Materialmen, burden of proof in actions by, § 93, p. 
300 

Maturity, 

Burden of proving payment on, § 93, p. 302 
Presumptions respecting payment made at, § 106 
Meaning of term, § 1, p. 208 
Medium, §§ 13-37, pp. 220-245 

Admissibility of evidence in respect of, § 118 
Agreements respecting, § 15 

Admissibility of evidence to show, § 118 
Payment other than in money, § 22 
Appreciated currency, payment in, § 15 
Assignment of claim against third person, § 28 
Bank paper, § 17 
Bills and notes, § 23, pp. 229-233 
Bills of exchange, § 23, pp. 229-233 
Burden of proof, § 95 
Certificates of deposit, transfer of, § 25 
Certified checks, § 24, p. 234 
Chattels, payment in, § 33 
Evidence, § 91, p. 295 
Checks, § 24, pp. 233-238 
Choses in action, payment in, § 33 
Evidence, § 91, p. 295 

Coin or equivalent, agreement to pay in, § 15 
Collateral security, application of, § 31 
Confederate money, § 19 
Conflict of law, § 14 

Consent to payment other than in money, § 22 
Constitutional provisions, legal tender, § 16 
Counterfeit money, § 18 
Depi'eciated currency, § 21 
Drafts, § 23, p. 229 

Duress, Confederate money accepted under, § 19 

Election as to, § 36 

Estoppel in respect of, § 13, n. 86 

Evidence, 

Admissibility, § 118 
Weight and suflSciency, § 120 
Foreign exchange, admissibility of evidence as 
to value, § 118 
Foreign money, § 20 

Fraud, bills or notes received as payment, § 23, 
p. 232 

Gold coin, provision for payment in, § 15 
Goods, payment in, § 33 
Instructions to jury on, § 129 
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Medium—Continued, 

Interest, § 15 
Jury questions, § 127 
Law governing, § 14 
Law questions, § 127 
Legal tender, §§ 15, 16 
Money, 

Bank paper, § 17 
Confederate money, § 19 
Counterfeit, § 18 
Depreciated currency, § 21 
Foreign money, § 20 
Legal tender, § 16 

Particular kinds of, §§ 15-21, pp. 221-228 
Payment made only in, § 13 
Payment other than of money, §§ 22-35, pp. 
228-244 

Presumptions, § 107 
Municipal warrants or orders, § 26 
Mutual indebtedness, application of, § 32 
ISfew obligation, acceptance of, § 39 
Notes, § 23, pp. 229-233 

Order on third person for money or goods, § 27 
Ordinary and usual currency, § 15 
Paper money, § 16 

Particular kinds of money, §§ 15-21, pp. 221-228 
Pleading, payment other than in medium, § 85, 
p. 289 

Preponderance of evidence, proof by, § 120 
Presumptions, § 107 
Promise of third person, § 29 
Promissory notes, § 23, pp. 229-233 
Real estate, transfer of, § 34 

Recovery back of payments, mistake in respect 
of, § 157, p. 368 

Security, discharge of debt by taking of, § 31 
Services rendered, § 35 
Statutory provisions, §§ 13,15 
Legal tender, § 16 
Third persons, 

Assignment of claim against, § 28 
Order on for money or goods, § 27 
Promise or undertaking of, § 29 
Time of f)ayment as affected by, § 5 
Uncurrent money or note, § 15 
Usurious note, acceptance as payment, § 23, p. 233 
Value of, admissibility of evidence with respect 
to, § 118 

Waiver, right to payment in. certain medium, § 37 
Meritorious defense, § 81 
Misleading instructions, § 129 

Misrepresentation, cheeks, acceptance induced by, 
§ 24, p. 238 
Mistake, 

Receipt, attack on ground of, § 48, p. 254 
Recovery back of payments made under, §§ 156, 
157, pp. 362-373 
Jury question, § 160, p. 378 
Mode of payment. Medinm, generally, ante 
: Money, 

General plea of payment, evidence of payment in, 
§ 91, p. 294 
Medium, ante 

Payment otherwise than in, 

Burden of proof, § 96 
Evidence of, § 91, p. 295 
Jury question in respect of, § 127 


Money—Continued, 

Payment otherwise than in—Continued, 
Pleading, § 85, p. 289 
Presumptions, absolute payment, § 103 
Money had and received, 

Burden of proof in actions for, § 93, p. 300 
Contracts, recovery of money paid on, § 137 
Money lent, burden of proof in actions for, § 93, p. 300 
Money transaction, primary meaning of term, § 1, p. 
209 

Moral obligation, recovery back of voluntary pay¬ 
ment made on, § 134 
Mortgages, 

Application of payment, 

Creditor, § 64 

Funds or property subject to mortgage, § 78 
Presumptions, § 108 

Presumption of payment, lapse of time, § 101, 

p. 312 

Motions, plea of payment, attack by, § 87 
Municipal corporations, 

Presumption of payment from lapse of time, debts 
due to, § 101, p. 309 
Recovery back of payments, 

Mistake of law, § 156, p. 365 
Vpluntary payments to, § 139 
Municipal warrants or orders, medium of payment, 
§26 

Mutilation of evidence of indebtedness, presumption 
of payment, § 98 

Mutual indebtedness, payment by application of, § 32 
Mutual intent, payment as resulting from, § 1, p. 210 
Mutual mistake, recovery back of payments under, 
§ 157, p. 370 

Necessity of pleading, § 84 
Negative allegations, pleading, § 82 
Negligence, 

Counterfeit money, acceptance of payment in, 
§18 

Drafts, presentment of draft received as pay¬ 
ment, § 23, p. 231 

Recovery back of payments under mistake of 
tact, § 157, p. 371 

Negotiable instruments. Bills and notes, generally, 
ante 

Negotiation of check, discharge of indebtedness by, 
§ 24, p. 238 

New obligation, acceptance of as payment, § 30 
Nonpayment, 

Burden of proof, § 93, p. 3-01 
Evidence, admissibility, § 114 
Pleading, § 82 

Possession of obligation, presumptions arising, 
§99 

Preponderance of evidence, proof by, § 120 
Presumptions, rebuttal, § 110 
Notes, 

Bills and notes, generally, ante 
Medium of payment, § 23, pp. 229-233 
Notice, 

Application of payment, creditor, § 65 
Deposit of money, payment by, § 4 
Novation, discharge of debt, evidence, § 91, p. 296 
Obligation, payment as discharge of, § 1, p. 209 
OflSicers of court, recovery back of payments to or by, 
§ 138 

Mistake of law, § 156, p. 364 
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< Operation and effect, §§ 38-41 

Application of payment, creditor, § 67 
Duress, payment under, § 41 
Oppression, recovery back of payments pursuant to, 
§ 146 

Options, voluntary payment for, recovery back, § 134 
Oral testimony, proof of payment by, § 112 
■Order for payment. 

Acceptance, burden of proof, § 96 
Presumptions, absolute or conditional payment, 
§ 104 

“Outlawed obligation, proof of, payment as shown by, 
§ 92 

Overpayment, recovery back, § 133 
Paper money, payment in as sufficient, § 16 
:Parol evidence. 

Application of payments, admissibility, § 119 
Proof by, § 112 

Security, admissibility to show assignment tak¬ 
en as, § 116 
IPart payment. 

Affirmative defense, § 81, n. 64 
Demurrer to plea of, § 87 
Effect of, § 39 

Evidence, weight and sufficiency, § 120 
General issue, evidence admissible under, § 91, p. 
297 

Judicial interpretation, § 1, p. 211 
Jury questions, § 125 
Plea of, § 83 
Pleading, § 85, p. 288 

Evidence admissible to prove, § 91, p. 295 
Presumptions, § 102 

Rebuttal by, § 111, p. 324 

Real estate, conveyance at agreed valuation, § 34 
Refusal to accept, § 12 
Reply to plea of, § 86 
Requisites and sufficiency, § 8 
Particular fund, contract for payment out of, § 11 
Particularity, pleading, § 85, p. 286 
Parties, 

Evidence, sufficiency on issue of, § 121 
Recovery of payments made, actions for, § 160, 
p. 375 

Penalties, recovery back of payment to avoid pro¬ 
ceedings to enforce, § 147, p, 353 
Pendency of suit, 

Effect of payment during, § 38 
Part payment during, effect of, § 39 
Period required to create presumption from lapse of 
time, § 101, p. 309 
Periodic payments, presumptions, 

Full settlement, § 102 
Lapse of time, § 101, p. 312 

Personal representatives, presumption of payment 
from lapse of time, § 101, p. 308 
Petition, 

Negative allegations, § 82 

Recovery of payment made, actions for, § 160, p. 
375 

Replication or reply to, § 86 
Place, §§ 6, 7 

Burden of proof, § 94 
Evidence, weight and sufficiency, § 120 
Pleading of as essential, § 85, p. 286 
Presumptions, § 106 
Proof of, § 92 


Pleading, §§ 82-92, pp. 283-298 

Admission, plea of payment as, § 89 
Affidavits of defense, § 85, p. 290 
Amendment, § 88 

Application of payment, replication or reply, § 86 

Appropriation of payment, § 84 

Construction and operation, § 89 

Defense of, §§ 83-85, pp. 284-291 

Demurrers, § 87 

Denial of nonpayment of indebtedness, § 85, p. 288 
Evidence admissible under, § 91, pp. 294-298 
General allegation as sufficient plea of, § 85, p. 286 
Instructions to jury, conformity, § 129 
Issues, §§ 90, 91, pp. 293-298 
Medium of payment, § 85, p. 289 
Motions, § 87 
Necessity, § 84 
Negative allegations, § 82 
Nonpayment, § 82 
Demurrer, § 87 

Part payment, § S3; § 85, p. 288 
Presumption of payment, § 85, p. 290 
Recovery of payment made, actions for, § 160, p. 
375 

Replication or reply, § 86 
Requisites and sufficiency, § 85, pp. 286-291 
Third persons, payment by, § 85, p. 289 
Time, § S3 
Variance, § 92 
Possession of obligation, 

Evidence, sufficiency, § 123 
Presumptions arising, § 99 

Rebuttal, § 110; § 111, p. 326 
Postdated check, extension of time by taking, § 5 
Preferences, application of payment, court, § 70 
Preponderance of evidence, proof by, § 120 
Prescription, distinguished, § 2 

Presentment, checks not paid on, effect of, § 24, p. 
235 

Presumptions, §§ 98-111, pp. 304-326 

Ability to pay, lapse of time in connection with, 
§ 101, p. 310 

Absconding debtor, lapse of time, § 111. p. 325 
Absolute payment, §§ 103-105, pp. 314-317 
Accounts, 

Giving rise to, § 98 
Lapse of time, § 101, p. 312 
Acknowledgment of debt, rebuttal by, § 111, p. 
323 

Admissions, rebuttal by, § 111, p. 323 
Application of payment, § 108 
Rebuttal, § 110 

Assessments, lapse of time, § 101, p. 312 
Authority to receive money, § 109 
Bank deposits, lapse of time, § 101, p. 312 
Bill of exchange, acceptance as payment, re¬ 
buttal, § 110 

Bills or notes, absolute or conditional payment, 
§ 104 

Bonds or recognizances, lapse of time, § 101, p. 
311 

Bounties, lapse of time, § 101, p. 312 
Cancellation of evidence of indebtedness, § 98 
Certificates of deposit, lapse of time, § 101, p. 312 
Certified check, discharge of debt, § 105 
Checks, absolute or conditional payment, § 105 
Rebuttal, § 110 
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Presumptions—Continued, 

Circumstances giving rise to, § 9S 

Lapse of time in connection with, § 101, p. 310 
Rebuttal, § 111, p. 323 

Computation of period required to create from 
lapse of time, § 101, p. 309 
Conclusiveness, § 101, p. 307 
Lapse of time, § 111, p. 322 
Conditional payment, §§ 103-105, pp. 314-317 
Conduct inconsistent with existence of debt, lapse 
of time in connection with, § 101, p. 310 
Date of payment, lapse of time computed in ac¬ 
cordance with, § 101, p. 311 
Death of debtor, interruption of running of period 
necessary to create, § 101, p. 309 
Deeds of trust, lapse of time, § 101, p. 312 
Destruction of evidence of indebtedness, § 98 
Disability of creditor to sue, rebuttal of presump¬ 
tion from lapse of time by showing, § 111, p. 
324 

Dividends, lapse of time, § 101, p. 312 
Drafts, acceptance as absolute payment, § 104 
Effect of, § 93, p. 301 

Lapse of time, <§ 101, p. 307. 

Fact of payment generally, § 98-101, pp. 304-314 
Financial embarrassment of debtor, rebuttal by 
showing, § 111, p. 323 
Full payment, § 102 
Fund from which payment made, § 109 
Gold, payment in, § 107 

Husband and wife, indebtedness between, lapse 
of time, § 101, p. 312 

Insolvency of debtor, rebuttal by showing, § 111, 
p. 323 

Instructions to jury respecting, § 129 

Interest coupons, lapse of time, § 101, p. 312 

Joint debtors, rebuttal, § 111, p. 326 

Jury questions, § 126 

Lapse of time, § 101, pp. 306-314 

Admissibility of evidence to aid, § 117 
Instructions to jury, § 129 
Rebuttal, § 111, pp. 321-326 
Evidence, § 117 

Law questions, § 126 

Length of period necessary to give rise to, § 
101, p. 309 

Limitation of actions, lapse of time distinguished, 
§ 101, p, 307 

Mail, remittance by, § 100 
Maturity of debt. 

Lapse of time computed from date of, § 101, p. 
311 

Payment as made at maturity, § 106 

Medium of payment, § 107 
Mode of payment, § 107 
Mortgages, lapse of time, § 101, p. 312 
Nonpayment, rebuttal, § 110 
Nonproduetion of documents giving rise to, § 98 
Nonresident, presumption of payment from lapse 
of time as affected, § 111, p. 325 
Obligations included in presumption arising from 
lapse of time, § 101, p. 311 
Part payment, § 102 

Rebuttal by, § 111, p. 324 

Period necessary to create from lapse of time, § 
101, p. 309 


Presumptions—Continued, 

Periodic payments, 

Full settlement, § 102 
Lapse of time, § 101, p. 312 
Person to whom payment made, § 109 
Persons entitled to, lapse of time, § 101, p. 308 
Place of payment, § 106 
Pleading, § 85, p. 290 
Possession of obligation, § 99 
Rebuttal, § 110; § 111, p. 326 
Poverty of debtor, rebuttal by showing, § 111, 
p. 323 

Purchase or payment, § 109 
Rebuttable presumption against payment, § 98 
Rebuttal of, §§ 110, 111, pp. 320-326 
Jury questions, § 126 
Lapse of time, § 111, pp. 321-326 
Pleading, § 82 
Receipts, § 47; § 48, p. 252 

Recital of payment, lapse of time in connection 
with, § 101, p. 310 

Recovery of payments made, actions for, <§ 160, p. 
377 

Relationship of parties, rebuttal by showing, § 
111, p. 326 

Remittance by mail, § 100 
Rent, lapse of time, § 101, p. 312 
Services rendered, lapse of time, § 101, p. 312 
Statutory provisions, 

Lapse of time, § 101, p. 306 
Rebuttal, § 111, p. 322 
Mortgages, § 101, p. 313 
Taxes, lapse of time, § 101, p. 312 
Third persons, rebuttal by acknowledgment to, 
§ 111, p. 324 
Time of payment, § 106 
Transfer of money, § 109 

War, existence of state of as rebuttal of presump¬ 
tion, § 111, p. 325 

Prima facie evidence, receipts, § 48, p. 252 
Principal and agent. 

Application of payment, 

Court, § 75 
Creditor, § 58 

Directing application to exclusion of interest,. 
§ 52 

Presumption, § 108 

Draft or promissory note of agent for debt of 
principal, discharge of debtj § 23, p. 233 
Evidence of payment to agent, admissibility, § 
91, p. 296 

Payment by agents, pleading, § 85, p. 289 
Payment to agents, recovery back, § 134 
Recovery back of payment to agents, mistake of 
fact, § 157, p. 372 

Voluntary payment to agents, recovery back, §§ 
134, 135 

Production of documents, presumptions arising from. 

nonproduction, § 98 
Promise, 

Distinguished, % 2 

Payment as fulfillment of, § 1, p. 209 
Promissory notes. Bills and notes, generally, ante 
Promptness, habits of parties as to, 

Admissibility of evidence, § 115 
Presumption of payment arising from lapse of: 
time, evidence, § 117 
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Proof, 

Issue of payment, § 90 
Preponderance of evidence, § 120 
Recovery of payments made, actions for, § 160, 
p. 376 

Variance, § 92 
Protest, 

Effect of payment under, § 38 

Recovery back of compulsory payment, effect of, 

§ 153 

Necessity, § 154 

Province of jury. Jury questions, generally, ante 
Public corporations, recovery back of voluntary pay¬ 
ments by or to, § 139 

Public officers, recovery back of payments by, mistake 
of law, § 156, p. 365 
Purchase of debt, distinguished, § 2 
-Questions of law and fact. 

Jury questions, generally, ante 
Law questions, generally, ante 
Rate of exchange, foreign money, payment fixed with 
respect to, § 20 
Ratification, 

Duress, payments made under, § 41 
Mistake of fact, recovery back of payment under, 
§ 157, p. 368 
Real estate. 

Payment by transfer of, § 34 

Jury questions respecting, § 127 
Recovery back of payment coerced by duress as 
to, § 149 
Rebuttal, 

Evidence, admissibility, § 114 
Presumptions, §§ 110, 111, pp. 320-326 
Lapse of time, § 111, pp. 321-326 
Payment, jury questions, § 126 
Receipts, U 45-49, pp. 248-255 

Admissibility as evidence of payment, § 48, p. 250 

Checks, instructions to jury respecting, § 129 

Conclusiveness, § 47; § 48, p. 253 

Construction, § 47 

Contents, § 45 

Defined, § 45 

Evidence, 

Overcoming by, § 49 
Status as, § 48, pp. 250-254 
Instructions to jury respecting, § 129 
Jury questions in respect of, § 125 
Weight given to, § 49 
Law questions in respect of, § 125 
Overcoming by evidence, § 49 
Plea of payment, submission in support of, § 91, 
p. 295 

Presumptions, § 48, p. 252 
Failure to produce, § 98 
Prima facie evidence, § 48, p. 252 
Release distinguished, § 45 
Recovery back, §§ 132-160, pp. 341-379 
Actions for, § 160, pp. 374-379 
Admissibility of evidence in actions for, § 160, 

p. 377 t 

Agents, payment to, mistake of fact, § 157, p. 372 
Agreement to repay, *§ 144 
Answer in actions for, § 160, p. 376 
Application, voluntary payments not applied, 
§ 142 


Recovery back—Continued, 

Apprehension of legal proceedings, payment un¬ 
der, § 150 

Arrest, payment under threat of, § 150 
Attachment, payment coerced by, § 149 
Burden of proof, actions for, § 160, p. 376 
Business necessity, compulsory payment, § 147, 
p. 353 

Change of position in reliance on payment, mis¬ 
take of fact, § 157, p. 372 

Cloud on title, payment made to- remove or pre¬ 
vent, § 149 

Coercion, payments induced by, § 146 
Complaint in actions for, § 160, p. 375 
Compound interest, voluntary payment, § 140 
Compromise, payment by way of, § 141 
Compulsory payments, §§ 145-154, pp. 350-361 
Actions for, § 160, pp. 374-379 
Jury questions § 160, p. 378 
Conditions precedent to actions for, § 160, p. 375 
Consideration, failure of, § 158 
Contracts, 

Compulsory payments under, § 147, p. 354 
Money paid on voluntarily, § 137 
Payments under, mistake of fact, § 157, 
p. 370 

Corporations, voluntary payments by, § 134 
Criminal prosecution, payment under apprehen¬ 
sion or threat of, § 150 
Declaration in actions for, § 160, p. 375 
Definition of voluntary payment, § 134 
Demand as condition precedent to action for, 
§ 160, p. 375 

Detention of property, compulsory payment to 
prevent, § 149 
Duress, 

Payments under, §§ 145-154, pp. 350-361 
Actions for, § ICO, pp. 374-379 
Jury question, § 160, p. 378 
Settlement induced by, § 141 
Source of duress as affecting right to re¬ 
cover, § 151 

Emergency, compulsory payment in, § 147, p. 353 
Employment, payment under threat or fear of 
discharge from, § 147, p. 354 
Estoppel, 

Compulsory payments, § 146 
Mistake of fact, § 157, p. 371, n. 28 
Evidence in actions for, § 160, p. 376 
Execution, voluntary payment on, § 143 
Existence of other remedy as affecting right, 
§ 152 

Extortion, payment through, § 146 
Failure of consideration, § 158 
Fiduciaries, payments between, § 135 
Findings in actions for, § 160, p. 379 
Foreclosure, payment under apprehension or 
threat of, § 150 
Fraud, 

Payment induced by, § 155 

Jury question, § 160, p. 378 
Mistake of law, § 153, p. 364 
Payment of judgment or decree, | 143 

Ignorance of law, payments in, § 156, p. 363 
Illegal contract, payment on, § 159 
Illegal payments, voluntary payments, § 133 
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Recovery /back—Continued, 

Illegality of duress as essential, § 151 
Imprisonment, 

Compulsory payment to obtain release, § 148 
Payment made under threat of, § 150 
Indorsement, payments not indorsed, § 142 
Instructions in actions for, § 160, p. 378 
Intention, voluntary payment, § 134 
Interest, payment of, 

(Mistake of fact, § 157, p. 373 
Voluntary payment, § 140 

Issues in action for, § 160, p. 376 
Judgment in actions for, § 160, p. 379 
Judgment or decree, payment on, § 143 
Jury questions in actions for, § 160, p. 378 
Knowledge, fraud, § 155 

Legal proceedings, payment under apprehension 
or threat of, § 150 

Legal process, payment to retain or obtain pos¬ 
session of property seized under, § 149 
Lien, payment of, mistake of fact, § 157, p. 373 
Materiality, payment made under mistake of 
fact, § 157, p. 369 

Medium of payment, mistake in respect of, § 157, 
p. 368 

Mistake, payments made under, §§ 156, 157, pp. 
362-373 

Jury question, § 160, p. 378 

Money paid on contract, § 137 
Moral obligation, voluntary payment made on, 
§ 134 

Municipal corporations, payments by, mistake of 
law, § 156, p. 365 

Mutual mistake of fact, payment under, § 157, 
p. 370 

Negligence, mistake of fact, § 157, p. 371 
Officers of court, 

Payments to, § 138 

Payments to or by, mistake of law, § 156, 
p. 364 

Oppression, payments through, § 146 
Overpayment, § 133 

Particular payments, voluntary payments, § 134 
Parties to actions for, § 160, p. 375 
Penalties, payments to avoid proceedings to en¬ 
force, § 147, p. 353 
Petition in actions for, § 160, p. 375 
Pleading in action for, § 160, p. 375 
Presumptions in actions for, § 160, p, 377 
Proof in actions for, § 160, p. 376 
Protest, compulsory payment. 

Effect of, § 153 
Necessity, § 154 

Public corporations, voluntary payments by or 
to, § 139 

Public officers, payments by, mistake of law, 
§ 156, p. 365 

Ratification of payment made under mistake of 
fact, § 157, p. 368 

Real property, payment coerced by duress as to, 
§ 149 

Reservation of right to recover, § 144 
Restoration of benefits as essential, § 155 
Running account, overpayment on, § 134 
‘Security, money deposited as, mistake of law, 
§ 156, p. 364 


Recovery back—Continued, 

Set-off or counterclaim. 

Ignorance of facts showing right of, § 157, 
p. 370 

Recovery by way of, § 160, p. 374 
Voluntary payments, § 133 
Settlement, duress resulting in, § 141 
Source of duress as affecting right, § 151 
Stakeholders, payment to under mistake of fact, 
§ 157, p. 372 

Sufficiency of evidence in actions for, § 160, 
p. 377 

Taking of property, compulsory payments to pre¬ 
vent, § 149 

Tender of benefits as condition, § 155 
Third persons, voluntary payments to, §§ 133, 136 
Threats, payment induced by, § 146 
Time, actions for, § 160, p. 375 
Time of duress as affecting right, § 151 
Trial in actions for, § 160, p. 378 
Unilateral mistake of fact, payment under, § 157, 
p. 370 

-United States, moneys paid to, mistake of law, 
§ 156, p. 366 
Usurious interest, § 140 
Variance in actions for, § 160, p. 376 
Verdict in actions for, § 160, p. 379 
Void contract, payment on, § 159 
Voluntary payments, §§ 132-144, pp. 341-349 
Actions for, § 160, pp. 374-379 
Fraud, § 155 

Mistalce of law, § 156, p. 362 
Wrong person, payment to under mistake of 
fact, § 157, p. 373 
Redemption, distinguished, § 2 
Relation back, conditional payment, § 9 
Release, 

Distinguished, § 2 
Receipt distinguished, § 45 
Remittance by mail or other carrier, sufficiency, § 7 
Rent, 

Burden of proof in actions for, § 93, p. 300 
Presumptions, lapse of time, § 101, p. 312 
Replevin, burden of proof in actions in, § 93, p. 300 
Replication or reply, 

Evidence admissible under, § 91, p. 298 
Plea of payment, § 86 

Construction and operation, § 89 
Representative capacity, payment of person in, § 4 
Requisites and sufficiency, §§ 3-12, pp. 213-220 
Conditional payment, § 9 
Effective date of payment, § 12 
Pull payment, § 8 

Funds from which payment made, § 11 
Mail, remittance by, § 7 
Part-payment, § 8 
Persons making payment, § 3 
Persons to whom payment made, § 4 
Place, §§ 6, 7 
Time of payment, § 5 
Rescission, §§ 42-44 

♦ Conditional payment, accounting for paper re¬ 
ceived, § 43 

Reservation, recovery *back of payment pursuant to, 
§ 144 
Residence, 

Creditor, payment at place of, § 6 
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Eesidence—Continued, 

Presumption of payment, lapse of time, nonresi¬ 
dence as affecting, § 111, p. 325 
Review, § 131 

Revival of debt after payment, § 38 
Running accounts. 

Application of payments, § 50 
Court, § T2 
Creditor, § 59 

Overpayment, recovery back, § 134 
Recovery back of overpayment on, § 134 
Sale, burden of proof in actions for, § 93, p. 300 
Satisfaction, 

Discharge of debt, generally, ante 
Distinguished, § 2 

Scaling acts, recovery of contracts under, § 19 
Second payment, compelling on ground payment was 
with money wrongfully obtained, § 10 
Secured claims, application of payment, court, §§ 72, 
73 

Security, 

Acceptance of commercial paper as, admissibility 
of evidence, § 116 

Discharge of debt by taking of, § 31 
Parol evidence, admissibility to show assign¬ 
ment taken as, § 116 

Recovery back of money deposited as, mistake of 
law, § 156, p. 364 
Services rendered. 

Burden of proof in actions for, § 93, p. 300 
Compensation, presumptions from lapse of time, 
§ 101, p. 312 
Payment by, § 35 

Admissibility of evidence respecting, § 118 
Recovery back of voluntary payments for, § 134 

Set-off, distinguished, § 2 
Set-off or counterclaim. 

Evidence, admissibility, § 91, p. 296 
Plea of payment distinguished, § 83 
Proof of counterclaim as proof of payment, § 92 
Recovery back of payments by way of, § 160, p, 
374 

Voluntary payments, § 133 
Recovery back of payments made in ignorance of 
facts showing right of, § 157, p. 370 

Settlement, distinguished, § 2 
Silver money, legal tender, § 16 
Special demurrer, plea of payment, § 87 
Special pleading, § 83 

Evidence admissible under, § 91, p- 294 
Necessity, § 84 

Stakeholders, recovery back of payments to, mistake 
of fact, § 157, p. 372 
States, 

Presumption of payment from lapse of time, debts 
due to, § 101, p. 309 

Recovery back of voluntary payments to, § 139 
Statutory provisions, 

Application of payment, court, § 70 
Bank paper, payment in, § 17 
Definition, § 1, p. 210 

Evidence, admissibility under general denial, § 91, 
p. 297 

Legal tender, § 16 

Medium of payment, §§ 13,15 

Municipal warrants or orders, payment by, § 26 


Statutory provisions—Continued, 

Presumptions, 

Lapse of time, § 101, p. 306 
Rebuttal, § 111, p. 322 
Mortgages, § 101, p. 313 

Stopping payment, checks, effect of, § 24, p. 237 

Strangers. Third persons, generally, post 

SuflSciency. Requisites and sufficiency, generally, 
ante. 

Suspension of debt, draft or bill of exchange, ac¬ 
ceptance of, § 23, p. 230 

Taxes, presumptions, lapse of time, § 101, p. 312 

Tender, 

Distinguished, § 2 

Payment as supported by proof of, § 92 

Third persons. 

Application of payments. 

Change affecting rights of, § SO 
Enforceable rights and equities, § 77 
Promise to, § 79 
Rights of, §§ 76-80 

Assignment of claim against, payment by, § 28 
Bills or notes of, presumptions, absolute or con¬ 
ditional payment, § 104 
Evidence, payment by or to, § 113 
Obligation for benefit of, payment, § 4 
Order on for money or goods, payment by, § 27 
Payment by. 

Evidence, § 91, p. 296 
Instructions respecting, § 129 
Pleading, § 85, p. 289 
Payment by or to, evidence, § 113 
Payment to. 

Recovery back, § 136 
Sufficiency, § 3 
Presumption of payment, 

Lapse of time, § 101, p. 308 
Rebuttal by acknowledgment to, § 111, p. 324 
Proniise or undertaking of, payment by, § 29 
Receipt, evidence of payment as against, § 48, 
p. 251 

Recovery back of voluntary payments to, §§ 133, 
136 

Transfer by creditor to bills or notes received as 
payment, discharge of debt, § 23, p. 232 
Voluntary payment to, recovery back, § 136 

Threats, 

Duress exercised by, § 147, p. 351 

Recovery back of payments induced by, § 146 

Time, § 5 

Application of payment, 

Court, § 72 
Creditor, § 66 
Debtor, § 53 
Burden of proof, § 94 

Duress, recovery back of payment made, § 151 
Evidence, sufficiency, § 120 
Extension of time, § 5 

Draft or bill of exchange, acceptance of, § 23, 
p. 230 

Pleading, § 83; § 85, p. 287 
Presumptions, § 106 

Recovery of payments, actions for, § 160, p. 375 
Replication to plea of payment, § 86 

Tips, employee paying over to employer, recovery 
back, § 134 
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Title, payment as vesting payee with title to thing 
given in, § 38 

Tort actions, plea of payment, § 83 

Towns, recovery hack of voluntary payments to, § 139 

Transfer of. 

Debits or credits, payment by, § 32 
Debt after payment, § 38 
Real estate, payment by, § 34 
Trial, 

Actions involving, §§ 125-130, pp, 336-341 
Jury questions, generally, ante 
Recovery of payments made, actions for, § 160, 
p, 378 

Trover, burden of proof in actions in, § 93, p. 300 
Twenty-year period, presumption of payment aris¬ 
ing, % 101, p. 309 
Mortgages, § 101, p. 312 
Rebuttal, § 111, p. 322 

Uncurrent money or notes, payment in, § 15 
Unenforceable demands, application of payment, 
court, § 74 

Unilateral mistake, recovery back of payments under, 
§ 157, p. 370 
United States, 

Presumption of payment from lapse of‘time, ap¬ 
plication to debts due to, § 101, p. 308 
Recovery back of, 

Money paid to, mistake of law, § 156, p. 366 
Voluntary payments to, § 139 
Usurious interest, 

Application of payment by creditor to claim for, 
§61 

Recovery back of voluntary payments, § 140 
Usurious note, acceptance as payment, effect of, § 23, 
p. 233 
Value, 

Foreign money, payment in, § 20 


V alue—^Continued, 

Medium of payment, admissibility of evidence 
with respect to, § 118 
Variance, 

Pleadings and proof, § 92 

Recovery of payments made, actions for, § 160, 
p. 376 

Vendor’s liens, burden of proof in actions to enforce,. 

§ 93, p. 300 
Verdict, 

Issue of payment, § 130 

Recovery of payments made, actions for, § 160, p, 
379 

Verification, plea of payment, § 85, p. 287 
Replication to plea, § 86 

Void contract, recovery back of payment on, § 159 
Voluntary payments, recovery back, f§ 132-144, pp. 
341-349 

Actions for, § 160, pp. 374-379 
Fraud, § 155 

Mistake of law, § 156, p. 362 
Waiver, 

Default in payment, § 5 
Medium of payment, § 37 
Place of payment, § 6 

War presumption of payment, rebuttal by showing 
existence of state of, § 111, p. 325 
Warranty, 

Bank notes, debtor paying in, § 17 
Genuineness of money paid, § IS 
Words and phrases. Definitions, generally, ante 
Worthless article, payment as result of receipt of, 
§ 22 

Worthless paper, conditional payment, return as con¬ 
dition to action on debt, § 43 
Wrong person, recovery back of payment to, mistake 
of fact, i§ 157, p. 373 
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Abatement, proceedings to recover, § 14 

Accumulated penalty, % 3 

Accumulative recovery, § 3 

Actions by informer, share of penalty, § 21 

Actions to enforce, §§ 7-18, pp. 386-417 

Agents, liability for penalties, § 6 

Aggregated penalty, § 3 

Judgment for, review, § 17, p. 417 
Aggrieved person, recovery of penalties, § 5 
Amendment, pleadings, actions to recover, •§ 15, p. 411 
Amount, § 3 

Judgment fixing, 17, p. 415 
Pleading in proceeding to recover, § 15, p. 410 
Answer, proceeding to recover, <§ 15, p. 410 
Appeal and error, actions to recover, § 17, p. 416 
Assessment, § 17, p. 413 

Verdict in proceeding for, § 17, p. 414 
Assumpsit, 

Action in to recover, § 8, p. 398 
Recovery by action for, § 8, p. 399 
Bill of exceptions, review, conclusiveness, § 17, p. 417 
Bbroughs, informer suing on behalf of, § 5 
Burden of proof, actions to recover, § 15, p. 412 
Case, action in to recover, '§ 8, p. 398 
Certainty, pleadings, proceedings to recover, § 15, 
p. 406 

Character of proceeding to enforce, '§ 8, p. 397 
Civil action, recovery by, § 8, p. 397 
Common informer, 

Enforcement of penalty, I 5 
Informers, generally, post 
Compounding, § 19 

Conditions precedent, recovery of penalty, § 10 
Constitutional provisions, 

Disposition of proceeds, § 20 
Jurisdiction of elections to recover, § 10 
Dimitations on power to impose, § 2 
Remission, § 19 
Construction, 

iPleadings, proceedings to recover, § 15, p. 406 
Statutory provision, § 1, p. 390 
Continuance of, accumulative penalty, § 3 
Contract, civil action for recovery as arising out of, 
§ 8, p. 398 

Control of proceedings to recover, § 11 
Costs, proceedings to recover, § 18 
Creation, statutory provision, § 1, p. 390 
Crimes and offenses, 

Compliance with statute resulting in criminal 
offense, defense of, § 4 
Imposition with respect of, § 1, p. 389 
Penalty in addition to criminal prosecution, § 2 


Criminal proceedings, 

Appeal, § 17, p. 416 
Costs, § 18 
Process, § 13 

Recovery by, effect of other remedies, I 8, p. 400 
Recovery in, § 8, p. 397 


Cumulative remedy, § 8, p. 400 
Damages, 

Civil wrong, equivalent by way of, § 1 p. 389 
Judgment for an action as of debt, % 17, p. 415 
Pleading, proceedings to recover, § 15, p. 410 

Death of parties, abatement of proceedings to recov¬ 
er, § 14 

Debt, action in to recover, § 8, p. 398 
Declaration, proceedings to recover, § 15, p. 408 
Decoy letters, informer securing evidence by means 
of, defense, § 4 

Defendants, proceedings to recover, § 12 
Defenses, § 4 
Definition, § 1, p. 388 

Direction of verdict, actions to recover, <§ 17, p. 413 
Discretion of court, compounding, § 19 
Dismissal, action to recover, ’§ 16 
Disposition of proceeds, § 20 
Judgment^ % 17, p. 415 

Pleading in proceeding to recover, § 15, p. 409 
Rights of informers, § 21 
Distinction, § 1, p. 388, n. 1 
Employees, liability for penalties, § 6 
Enforcement, 

Abatement of proceedings for, § 14 
Actions to enforce, §§ 7-18, pp. 396-41T 
Admissibility of evidence in proceedings for, § 15, 
p. 412 

Amendment of pleadings in proceedings for, 
'§ 15, p. 411 

Amount claimed, pleading, § 15, p. 410 
Amount of penalty, judgment fixing, f 17, p. 415 
Answer in proceeding for, § 15, p. 410 
Appeal in proceedings for, § 17, p. 416 
Assessment of penalty, § 17, p. 413 
Burden of proof in proceedings for, § 15, p. 412 
Character of proceeding, § 8, p. 397 
Condition precedent to recovery, § 10 
Control of proceeding, § 11 
Costs of proceeding for, § 18 

Damages, pleading in proceeding for, § 15, p. 410 
Declaration, proceedings for, § 15-, p, 408 
Defendant in proceedings for, '§ 12 
Dismissal of action for, ■§ 16 
Disposition of proceeds, 

Judgment, i§ 17, p. 415 

Pleading in respect of, § 15, p. 409 

Evidence in proceedings for, § 15, p. 412 
Findings in proceedings for, § 17, p. 414 
Form of proceedings for, § 8, pp. 397-400 
Forma pauperis, proceedings in, § 18 
Imprisonment, § 17, p. 415 
Indictment or information, 

Parties, § 11 

Recovery by, sufficiency, § 15, p. 407 
Indorsements and process in proceeding for, § 13 
1 Interest, judgment as carrying, § 17, p. 416 
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Enforcement—Continued, 

Issues in proceedings for, •§ 15, p, 411 
Joinder of offenses or penalties, pleadings in ac¬ 
tion for, § 15, p. 409 
Joinder of parties, 

Actions, t§ 11 
Proceedings, § 12 

Judgment in proceeding for, § 17, p. 414 
Modification on appeal, § 17, p. 417 
Jurisdiction of proceedings for, § 10 
Jury question, § 17, p. 413 
Mode of, § 8, p. 397 
Motion, § 8, p. 399 

Nature of proceedings for, § 8, pp. 397-^00 
Negative averments, pleading, § 15, p. 410 
New trial in proceedings for, § 17, p. 414 
Nominal plaintiff in proceeding for, § 11 
Parties to proceeding, 

Defendant, § 12 
Plaintiff, % 11 

Persons entitled to enforce, § 5 

Petition to recover, § 15, p. 406 

Plaintiff in proceedings for, § 11 

Pleading in proceedings for, 15, pp. 406-412 

Presumptions in proceedings for, § 15, p. 412 

Procedure, § 8, p. 398 

Proceedings to enforce, §§ 7-^18, pp. 396-417 

Proceeds. Disposition of proceeds, ante tliis liead 

Process in proceeding for, § 13 

Proof in actions for, § 15, p. 411 

Qui tarn actions, '§ 8, p. 398 

Real party in interest, § 11 

Reference to statute, process in proceeding to re¬ 
cover, i 13 

Review in proceedings for, § 17, p. 416 
Securities for costs, ‘§ 18 
Statutory provisions, remedies, § 9 
SuflSciency of evidence in actions for, § 15, p. 412 
Summary proceeding, § 8, p. 399 
Summons, proceedings to enforce, § 13 
Survival of proceedings for, § 14 
Trial of proceeding for, § 17, p. 413 
Variance, § 15, pp. 407, 411; i§ 17, p. 416 
Venue, pleading, § 15, p. 409 
Verdict, aider of pleading, § 15, p. 410 
Verified answer in proceeding for, § 15, p. 411 
Waiver, process in proceeding for, § 13 
Entrapment, defense of, § 4 
Evidence, 

Actions to recover, § 15, p. 412 
Burden of proof, generally, ante 
Presumptions, generally, post 
Findings, actions to recover, § 17, p. 414 
Fines, 

Inclusion, § 1, p. 389 

Recovery of penalty by, § 8, p. 399 

Form, proceedings to enforce, § 8, pp. 397-400 
Forma pauperis, proceedings to recover in, § 18 
Ignorance, defense of, § 4 
Imprisonment, enforcement by, 117, p. 415 
Independent contractors, liability, § 6 
Indictment or information, 

Recovery by, § 8, p. 399 
Recovery of penalty, 

Parties, § 11 
Sufllciency, § 15, p. 407 

Indorsements, process in proceeding to recover, § 13 


Informers, 

Costs, liability for, § 18 

Indictment, proceeding by as precluding, § 8, p. 
400 

Information qui tarn, proceeding by way of, § 8,. 
p. 398 

Intervention in proceeding to recover, § 11 
Judgment in favor of, § 17, p. 415 
Malice on part of as defense, § 4 
Payment accepted by, § 19 

Qui tarn action for penalty, name to appear on- 
writ, § 13 

Recovery of penalty, § 5 
Remission as affecting, § 19 
Right to proceeds, § 21 
Injured person, 

Disposition of proceeds, § 20 
Recovery of penalty, § 5 

Instructions to jury, actions to recover, § 17, p. 413 
Interest, § 3 

Judgment for penalties, § 17, p. 416 
Issues, actions to recover, § 15, p. 411 
Joinder of offenses or penalties, pleading in proceed¬ 
ings to recover, § 15, p. 409 
Joinder of parties, 

Actions to enforce, § 11 
Proceedings to enforce, § 12 
Joint defendants, judgment as against, § 17, p. 415 
Joint tort-feasors, liability, § G 

Judgment, actions to recover, modification on appeal,. 
§ 17, p. 417 

Judgment or decree, actions to recover, § 17, p. 414 
Jurisdiction, proceedings to recover, § 10 
Jury questions, proceedings to recover, § 17, p. 413 
Knowledge, liability as dependent on, § 6 
Legislative power, 

Amount of penalty, •§ 3 
Disposition of proceeds, § 20 
Mode of enforcement, § 8, p. 397 
Remission of penalty, § 19 
To impose, § 2 

Liberal construction, pleadings, proceedings to re¬ 
cover, § 15, p. 406 
Malice, informers, defense of, § 4 
Master and servant, liability for penalties, § 6 
Maximum amount, § 3 
Minimum amount, § 3 
Misapprehension, defense of, § 4 
Modification, judgment for, appeal, § 17, p. 417 
Motion, 

Dismissal of actions to recover, § 16 
Recovery by, § 8, p. 399 
Nature, § 1, p. 388 

Proceedings to enforce, § 8, pp. 397-400 
Negative averments, pleading in proceeding to re¬ 
cover, § 15, p. 410 

New trial, actions to recover, § 17, p. 414 
Nominal plaintiff, proceedings to enforce, § 11 
Pain, distinguished, § 1, p. 388, n. 1 
Parties, 

Actions to recover, defendants, § 12 
Proceedings to enforce, plaintiff, § 11 
Payment, § 19 

Pecuniary punishment, confinement to, § 1, p. 389 
Percentage, distinguished, § 1, p. 389, n. 3 
Persons liable, § 6 

Physical imxwssibility, defense of, § 4 
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Plaintiff, proceedings to enforce, § 11 

Pleading, proceedings to recover, § 15, pp. 406-412 

Popular action. 

Recovery, § S, p. 398 
Voluntary discontinuance, § 19 
Powers to impose, § 2 
Presumptions, § 1, p. 391 

Actions to recover, § 15, p. 412 
Appeal in proceedings to recover, § 17, p. 417 
Principal and agent, liability for penalties, § 6 
Procedure, recovery of penalties, § 8, p. 398 
Proceedings to enforce, §§ 7-18, pp. 396-417 
Proceeds. Disposition of proceeds, generally, ante 
Process, proceeding to enforce, § 13 
Proof, actions to recover, § 15, p. 411 
Public officers, recovery by action in own name, § 11 
Punishment, term as involving idea of, § 1, p. 388 
Qui tarn actions, recovery by, § S, p. 398 
Real party in interest, enforcement, § 11 
Record, appeal in proceedings for recovery, § 17, p. 
416 

Recovery. Enforcement, generally, ante 
Remission, § 19 

Review, actions to recover, § 17, p. 418 
Security for costs, actions to recover, § IS 
Separate penalty, repetition of act, § 3 
Servants, liability for penalties, § 6 
Several penalties, single transaction, § 3 
Single transaction, several penalties for, § 3 
Special verdict, actions to recover, § 17, p. 414 
States, 

Disposition of proceeds, § 20 
Informer suing on behalf of, § 5 
Recovery of penalties, § 5 
Remission of penalty due to, § 19 
Statutory provisions. 

Aggrieved persons, enforcement of penalty, § 5 

Amount of penalty, § 3 

Appeal in penal action, § 17, p. 416 

Assessment of penalties, § 17, p. 413 

Costs, proceedings to recover, § IS 

Definition, § 1, p. 388, n. 1 

Disposition of proceeds, § 20 

Form of remedy, § 8, p. 399 

Imposition by, § 1, p. 390 

Imposition of penalty, § 1, p. 389 


•Statutory provisions—Continued, 

Indictment, recovery of penalty, § 8, p. 400 
Informers, 

Enforcement of penalty, § 5 
Right to proceeds, § 21 
Injured person, recovery of penalties, ■§ 5 
Jurisdiction of actions to recover, § 10 
Mode of procedure, § 8, p. 398 
Persons entitled to recover, § 5 
Persons liable, ^ 6 

Pleading, following language of statute, § 15, p, 
407 

Popular action for recovery, § 8, p. 39S 
. Process, proceedings to enforce, § 13 
Remedies, § 9 
Remission, § 19 

Stipulated damages, inclusion, § 1, p. 389 
Strict construction, 

Pleadings, proceedings to recover, § 15, p. 406 
Statutory provisions, § 1, p. 390 
Summary procedure, recovery of penalty, § 8, p. 399> 
Summons, proceedings to recover, § 13 
Survival, proceedings to recover, § 14 
Taxes, distinguished, § 1, p. 388, n. 1 
Tender of payment, § 19 

Torts, civil action for recovery as based on, § 8, p. 
398 

Towns, informer suing on behalf of, § 5 
Trespass, action in to recover, § 8, p. 398 
Trial, proceeding for recovery, § 17, p. 413 
United States, recovery of penalty by, § 5 
Variance, 

Actions for penalties, § 15, p. 411 
Declaration and judgment, § 17, p. 416 
Proceedings to recover, § 15, p. 407 
Venue, pleading in proceeding to recover, § 15, p. 409 
Verdict, 

Action to recover, § 17, p. 414 

Cure of defects in pleading in proceeding to en¬ 
force, § 15, p. 410 
Direction of, § 17, p. 413 

Verification, answer in proceeding to recover, § 15, p. 

411 

Waiver, 

Accumulative penalty, § 3 
Process, proceedings to recover, § 13 
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Actions, 

Bond of pension agent, right to maintain, § 3 
Pledged certificate, recovery of, § 9 
Recovery back of pensions paid, § 10 
Administrative agencies, determination of right to 
pension, § 7 

Adopted children, right to benefits, § 4 

Adultery, widows, termination of right to pension, § 8 

Affidavits, 

Declaration or application supported by, § 7 
Investigation of suspected attempts to defraud, 
§11 

Agencies for payment, § 3 
Agents, 

Appointment, etc., § 3 

Compensation for services in prosecuting claim, 
§6 

Excessive fee for prosecuting claim, offense, § 
12, p. 436 

Amendment, application for pension, § 7 
Amount, § 5 

Annuity fund, distinguished, § 1 
Appeal and error, administrative agencies, review 
of decisions, § 7 
Application, filing of, § 7 
Assignments, § 9 
Attorneys, 

Compensation for services in prosecuting claim, 
§6 

Excessive fee for prosecuting claim, offense, § 12, 
p. 436 

Back pay, § 5 
Bonds, pension agents, § 3 
Bonus, distinguished, § 1 
Bounty, basis of, § 1 
Children, right to benefits, § 4 

Claims, false affidavit concerning, offense, § 12, p. 
437 

Commencement, § 8 
Compensation, 

Distinguished, § 1 

Prosecuting claim for pension, indictment for, 
§ 12, p. 436 

Services in prosecuting claim for, § 6 
Conclusiveness, findings of administrative agencies, § 7 
Conditions, grant on, § 1 » 

Confederate pensions, § 4 

Constitutional provisions, limitations on power to 
grant, § 2 

Construction, statutory provisions, § 2 

Excessive fees for prosecuting claims, § 12, p. 435 
Contract, pension as matter of, § 1 
Declaration, filing of, § 7 
Definition, § 1 

Demand, excessive fee for prosecuting claim, element 
of offense, § 12, p. 436 

Demand for payment, forbearance as affecting right, 
§ 10 


Dependents, right to pension, § 4 
Depositions, investigation of suspected attempts to de¬ 
fraud, § 11 

Discretion, pension bureau, rate of pension, § 5 
Divorced wife, right to pension, § 4 
Double pension, § 5 
Evidence, 

Excessive fee for prosecuting claim, prosecution 
for, § 12, p. 436 

False affidavits, prosecution for making or pre¬ 
senting, § 12, p. 438 

Wrongful withholding of pension money, prose¬ 
cution for, § 12, p. 437 

Excessive fees, prosecuting claim for pension, offense, 
§ 12, p. 435 

Executors or administrators, payment to, § 4 
Expenses, reimbursement of persons advancing for 
prosecuting claim, § 6 

Extortion, excessive fees for prosecuting claim, ele¬ 
ment of offense, § 12, p. 435 
False affidavits, offense, § 12, p. 437 
False statements, application for pension, § 7 
Federal statutes. Statutory provisions, generally, 
post 
Fees, 

Prosecuting claim for pension, criminal liability 
in respect of, § 12, p. 435 
Services in prosecuting claim for, § 6 
Forgery, indorsement on pension check, § 10 
Fraud, 

Excessive fees for prosecuting claim, element of 
offense, § 12, p. 435 

Investigations of suspected attempts to defraud, 
§11 

Recovery back of payments on ground of, § 10 
Striking name from pension rolls on ground of, 
§8 

Gift, excessive fee for prosecuting claim as shown 
l>y, § 12, p. 436 

Grandchildren, right to benefits, § 4 
Gratuity, basis of, § 1 
Guardian and ward. 

Compensation for services in procuring pension 
for ward, § 6 

Payment of pension to guardian, § 10 
Hearing, proceedings to procure, § 7 
Honorable discharge, military pensions, § 4 
Illegitimate children, right to benefits, § 4 
Indian war veterans, statutory provisions, § 4 
Indictment, 

Excessive fee for prosecuting claim, statutory of¬ 
fense, § 12, p. 436 

False affidavits, prosecution for, § 12, p, 438 
False claim, prosecution for making, § 12, p. 438 
Wrongful withholding of pension money, § 12, 
p. 437 

Intent, excessive fees for prosecuting claim, element 
of offense, § 12, p. 435 
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Interior Department, determination of right to pen¬ 
sion, § T 

Investigations, § 7 

Suspected attempts to defraud, § 11 
Judicial review, decisions of administrative agencies, 
§ 7 

Jurisdiction, recovery back of pension paid, actions 
for, § 10 

Jury questions, excessive fee for prosecuting claim, 
prosecution for, § 12, p. 436 
Legal liability, basis of, § 1 
Liberal construction, statutory provisions, § 2 
Lien, services in prosecuting claim for pension, § 6 
Limitation of actions, wrongful withholding of pen¬ 
sion money, criminal prosecution for, § 12, p. 437 
Line of duty, disease or injury contracted in, § 4 
Loans, excessive fee for prosecuting claim as shown 
by, § 12, p. 436 

Malice, excessive fee for prosecuting claim, indict¬ 
ment as requii^ed to show, § 12, p. 436 
Military service, power to gi^ant for, § 1, n. 21 
Mistake, recovery back of payments made under, § 10 
Mortgage of claim, § 9 
Nature, § 1 

Notice, proceedings to procure, § 7 
Object, § 1* 

Offenses, § 12, pp. 435-438 
Payment, § 10 

Wrong person, liability, § 3 
Personal representatives, payment to, § 4 
Persons entitled, § 4 
Pledge, § 9 

Postdating vouchers, offense, § 12, p. 438 
President, agencies and agents for payment of pen¬ 
sions, appointment, § 3 
Proceedings to procure, § 7 
Profits, distinguished, § 1 
Proof, 

Declaration or application supported by, § 7 
Necessity of, § 8 

Property, right to pension as, § 1, n. 7 
Prospective operation, statutory provisions, § 8 
Quantum meruit, compensation for services in prose¬ 
cuting claim, § 6 
Rate, § 5 
Recovery back. 

Excessive amount obtained for services in ob¬ 
taining pension, § 6 
Payments made, § 10 

Remarriage, widows entitled to pension, § 4 
Repeal, statutes, 

Pending applications as affected, § 7 


Repeal, statutes—Continued, 

Termination or revocation by, § 8 
Retirement pay, distinguished, § 1 
Retroactive operation, statutory provisions, § 8 
Review, decisions of administrative agencies, § 7 
Revocation, '§ 8 

Reward, payment in nature of for services rendered,. 
§ 1, n. 1 

Sale of claim, '§ 9 

Senate, agents, appointment with advice and consent 
of, § 3 

Set-off and counterclaim, recovery back of pensions 
paid, '§ 10 

Soldiers, purpose of pension, § 1, n. 3 
Statutory provisions, 

Agencies for payment, § 3 
Agents, § 3 
Back pay, § 5 

Compensation for services in prosecuting claim 
for, § 6 

Construction, § 2 

False affidavits, offense, '§ 12, p. 437 
Judicial review of decisions of administrative 
agencies, § 7 
Payment, % 10 
Persons entitled, § 4 
Procedure, '§ 7 
Prospective operation, § 8 
Repeal pending application, § 7 
Wrongful withholding of pension money, offense, 
§ 12, p. 436 

Strict construction, statutory provisions, excessive 
fees for prosecuting claims, § 12, p. 435 
Striking name from pension roll, § 8 
Termination, § 8 
Terms, grant on, § 1 
Transfer, § 9 

Verified declaration or application, filing of, ’§ 7 
Veterans’ Administration, determination of right to 
pension, § 7 

Vouchers, false certificate, offense, •§ 12, p. 438 

Warrants, payment by, § 10 

Widows, 

Adultery, termination of right to pension, § 8 
Right to pension, § 4 

Witnesses, investigation of suspected attempts to de¬ 
fraud, •§ 11 

Words and phrases, § 1 
Wrong person, 

Liability on payment to, § 3 
Payment to, § 10 

Wrongful withholding, offense, § 12, p. 436 
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A'ccess, public right of, § 7 
Actions, penalty, removal of gates or bars, § 6 
Appeal and error, proceedings to establish, § 3 
Bars, § 6 

Certificate, opening of road, '§ 3 

County court, appeal to or from, proceedings to estab¬ 
lish, § 3 

Damages, landowners, § 4 

Dead end, termination at, § 2 

Definition, *§ 1 

Establishment, § 3 

Evidence, penalties, actions for, § 6 

Farm line, termination at, § 2 

Freeholders, petition for establishment, § 3 

Oates, § 6 

Instructions to jury, penalties, actions for, § 6 
Landowners, 

Damages, "§ 4 

Gates and bars, right to erect, § 6 
Lane, compared, § 1, n. 1 
Maintenance, § 5 

Gates and bars, § 6 
Nature, § 1 

Notice, application for establishment, i 3 


Opening of road, § 3 
Bight to use, § 7 

Order establishing, § 3 
Outlets, § 2 

Penalties, removal of gates or bars, § 6 
Permissive statutes, establishment under, § 3 
Petition, establishment, § 3 
Power to establish,'? 3 
Gates and bars, § 6 

Proceedings for establishment, § 3 
Public highway, status as, § 1 
Public right of access, § 7 
Record, establishment, ? 3 
Repair, § 5 
Statutory provisions, 

Establishment, § 3 
Opening of road, § 3 

Penalties, removal of gates or bars, § 6 
Proceedings for establishment, § 3 

Termini, § 2 

Towns, repair, liability, § 5 
Use of road, ? 7 

Waiver, notice of application for establishment, § 3 
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Abandonment of contract, § 1 

Arrest, offense of arresting person for purpose of 
placing in condition of peonage, § 3 
Change of masters or service, § 1 
Children of peon, § 1 
Civil rights as affected, § 1 
Coercion, involuntary servitude created by, § 3 
Compensation, agreement respecting, § 1 
Compulsory service, status or condition of, § 1 
Condition of peonage, defined, §§ 1, 3 
Constitutional provisions, § 2 
Construction, statutory provisions, § 2 
Contract, 

Involuntary servitude ‘ created by, § 3 
Relation, § 1 
Debt, basis of, '§ 3 
Definitions, § 1 
Elements of offense, § 3 
Essentials, § 1 

Evidence, prosecutions for offenses, § 3 

False imprisonment, prosecution under name of, § 3 

Federal Anti-Peonage Act, § 2 

Nature and elements of offense, § 3 
Fines, resistance to order of court respecting, § 1 
Force, involuntary servitude, created by, '§ 3 
Habeas corpus, release on, § 2 
History, § 1 


Imprisonment, punishment for resistance to order of 
court, § 1 

Indebtedness, -compulsory service based on, § 1 
Indictments, prosecution for offenses, § 3 
Intent, offense of holding in, § 3 
Intimidation, involuntary servitude created by, § 3 
Involuntary servitude, constitutional provisions, § 2 
Jurisdiction, prosecution for violation -of federal stat¬ 
utes, § 3 

Kidnapping, prosecution under name of, § 3 

Mode of creation, immateriality, § 3 

Mutual consent, abandonment of contract by, § 1 

Nature of offense, '§ 3 

Offenses and prosecuti-ons therefor, § 3 

Payment, termination of relation by, § 1 

Rescission of contract, § 1 

Sale of services, right of master, § 1 

Scienter, offense of holding in, § 3 

Service, agreements respecting nature of, § 1 

Slavery, 

Constitutional provisions, § 2 
Form of, § 1 

Statutory provisions, § 2 
Offenses, § 3 

Territorial operation, statutory provisions, § 2 
Trial, prosecutions for offenses, § 3 


70 C. J.S.—67 
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Accessories, subornation of perjury, § 81 
Accomplices, subornation of perjury, § 81 
Account, false swearing in affidavit to, § 23, p. 485 
Acknowledgment, false swearing in as predicate, § 
23, p. 481 

Acquittal, prosecution as barred by, § 26 
Administration of oath, 

Admissibility of evidence as to, § 56 
Burden or proof, § 51 

Description and authority of person admin¬ 
istering, proof of, § 50, p. 521 
Element of offense, § 24, pp. 486-491 
Indictment or information. 

Averments as to, § 35 
Showing as to, § 42 
Authority, § 39 
Subornation of perjury, § S3 
Jury question, § 71 
Presumption, § 51 
Sufficiency of evidence as to, § 64 

Admissibility of evidence, §§ 52-59, pp. 525-531 
Administration of oath, § 56 
Authority to administer oath, § 55 
Falsity of statement, § 59 
Form of oath, § 56 

Identity, proceeding on which offense based, § 54 
Intent, § 53 

Jurisdiction, court hearing case on which prose¬ 
cution based, § 55 
Knowledge, § 53 
Making of oath, § 56 
Materiality of statement, § 57 
Matter sworn to, § 58 
Motive, § 53 
Hetraction, § 52 
Rules governing, § 52 
Statement, making of, § 58 
Truth of statement, § 59 

Admissions, corroboration by, § 70, p. 541 
Advice of counsel. 

Admissibility of evidence as to statement on, § 53 
Defense of, § 17, p. 475 
Affidavits, 

Admissibility of evidence, § 52 
False statements in, § 21 

Indictment or information based on, allegations 
as to, § 37 
Setting forth, § 43 

Verification, false affidavit of, § 24, p, 491 

Affirmative averments, indictment or information, 
truth, § 46, p. 517 

Agitation, false statements under, § 17, p. 474 
Aiders and abettors, subornation of perjury, § 81 
Alderman, oath administered by as predicate for 
offense, § 24, p. 489 

Alibi, materiality of testimony tending to prove as 
basis of charge, S 15 


Aliens, naturalization proceedings, false swearing in, 
§ 23, p. 486 

Ambiguous statements, conviction based on, § 8 
Appeal, false swearing in affidavit to secure, § 23, p. 
485 

Appeal bond, false swearing in justifying as surety 
on, § 23, p. 484 

Arbitration, false swearing in proceedings before ar¬ 
bitrator, § 23, p. 486 

Arbitrational award, oath administered by arbitrator, 
predicate for offense, '§ 24, p. 489 
Assignment of, 

Indictment or information, § 45 

Corroboration between several assignments, 
§ 70, p. 541 
Joinder, •§ 49 
Proof of, § 50, p. 524 

Assumption of facts, instructions to jury, § 72 
Attachment, false swearing on affidavit for, § 23, p, 
485 

Attempt to suborn. 

Admissibility of evidence in prosecution for, § 87 
Burden of proof, '§ 86 
Civil liability, § 92 
Corroboration, § 88 
Elements of offense, § 80 
Entrapment, § 80 
Findings in prosecution for, § 89 
Indictment or information, § 84 
Jury question, prosecution for, § 89 
Persons liable, § 81 
Presumptions, § 86 
Proof in prosecution for, § 85 
Punishment, f 90 
Sentence and conviction for, § 90 
Trial, prosecution for, § 89 
Verdict in prosecution for, § 89 
Weight and sufficiency of evidence, § 88 
Attorneys, 

Oath administered by as predicate for offense, § 
24, p. 488 

Statements made, proof by, § 58 
Authority to administer oath, sufficiency of evidence, 
§ 63 
Bail, 

False oath in application to serve as bondsman, 
§ 23, p. 484 

Materiality of false statement from application 
to serve as, § 15 
Bankruptcy, 

False swearing in, § 23, p. 482 
Oath administered by master appointed In, false 
statement pursuant to, ■§ 24, p. 489 
Banks, false swearing in report of, § 23, p. 483 
Bible, swearing with one hand on, defense of failure, 
§ 24, p. 490 

Bonds, false swearing in justifying as surety on, § 23, 
p. 484 
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Burden of proof, 

Attempt to suborn, prosecution for, § 86 
Prosecutions for, § 51 
Capacity to commit, § 28 
Certainty, indictment or information, § 32 
Certificates, false swearing in, § 21 
Certiorari, false swearing in affidavit for, § 23, p. 485 
Change of venue, false swearing in affidavit for, § 
23, p. 485 

Chattel mortgages, false affidavit to verify, § 23, p. 485 
Circumstantial evidence. 

Corroboration, §§ 68, 70, pp. 539, 541 
Sufficiency to sustain conviction, § 60 
Circumstantial materiality, false statement as ele¬ 
ment of offense, § 12 

Civil actions, materiality of statement as basis of 
charge, § 15 
Civil liability, §§ 92, 94 

Pleading in actions for damages, § 94 
Statutory provisions, § 93 

Civil service, false statement in application for ex¬ 
amination, § 23, p. 485 
Claims against government, 

False statements in support of, § 23, p. 483 
False swearing in support of, § 1, p. 460 
Classification, statutory provision, § 1, p. 458 
Clerks of court, oath administered by as predicate 
for offense, § 24, p. 488 

Collateral statement, materiality as element of of¬ 
fense, § 12 

Commencement, indictment or information, § 32 
Committing magistrate, false statement from prelimi¬ 
nary hearing before, § 23, p. 483 
Common law, 

False swearing, § 1, p. 459 
Offenses, § 1, p. 458 

Communist, defense of being singled out for prosecu¬ 
tion because, § 25 

Competency of testimony, indictment or information, 
showing as to, § 44, p. 512 

Complete materiality of statement, indictment or in¬ 
formation, showing as to, i 44, p. 511 
Complete statement, necessity to support charge, § 21 
Completion of crime, § 2 

Compulsory character of testimony, indictment or in¬ 
formation as required to show, § 34 
Conclusion, 

Indictment or information, § 32 

Materiality of statement, § 44, p. 514 
Conclusions of law, statements of as constituting per¬ 
jury, § 5 

Confession in open court, conviction sustained by, 
§ 68 

Congressional committee, false swearing in proceed¬ 
ings before, § 23, p. 485 

Consent, oath, administration by unauthorized per¬ 
son, § 24, p. 487 

Constitutional provisions, self-incrimination, § 25 
Construction, statutory provision, § 1, p. 459 
Contempt, false statement in proceedings, § 23, p. 485 
Contempt of court, false swearing, defense of, § 25 
Continuance, false swearing in affidavit for, § 23, p. 485 
Contradiction, material statement, materiality, § 11 
Contradictory oath, indictment or information based 
on, showing as to falsity, § 46, p. 516 
Contradictory statements, materiality, § 13 


Conviction, 

False statements subsequently corrected, § 8 
Prosecution as barred by, § 26 
Correction, false statement, effect of, § 17, p. 475 
Corroboration, § 70, pp. 538-542 

Attempt to suborn, prosecution for, § 88 

Circumstantial evidence, §§ 68, 70, p. 541 

Declarations or admissions of accused, § 70, p. 541 

Degree, § 70, p. 539 

Flight, evidence of, § 70, p. 541, n. 8 

Interested witness, § 70, p. 540 

Manners of, § 70, p. 540 

Prosecutions for, instructions to jury, § 76 

Several assignments, § 70, p. 541 

Single witness, •§! 68, 70, p. 539 

Subornation of perjury, § 88 

Sufficiency, § 70, p. 540 

Corroborative statement, materiality of element of 
offense, § 12 

Corrupt false swearing, distinct offense, § 1, p. 460 
Corrupt motive, element of offense, § 18 
Court reporters, statements made, proof by, § 58 
Courts, 

False swearing in proceeding before, § 21 
Oaths .administered by, predicate for offense, § 24, 
p. 488 

Credibility of witness, false statement affecting, ma¬ 
teriality, § 13 

Criminal intent, indictment or information, showing of, 
f 47 

Criminal proceedings, materiality of statements as 
basis of charge, § 15 
Criminal prosecutions. 

False testimony in, indictment or information as 
to, § 36, p. 500 

Materiality of statement from, § 15 
Damages, 

Civil liability, §§ 92-94 

Pleading in action to recover, § 94 
Statutory provisions, § 93 
Element of offense, § 19 

Materiality of testimony irrelevant to as basis of 
charge, § 15 

De facto officers, oaths- administered Iby, predicate 
for offense, § 24, p. 488 
Deceit, inclusion, § 1, p. 458 

Declarations of accused, corroboration by, § 70, p. 541 
Deeds, false swearing in acknowledgment and execu¬ 
tion of, § 23, p. 481 
Defects, 

False affidavits, effect of, § 21 
Jurisdictional interest, effect of, § 22 
Defenses, §§ 25, 26 

Advice of counsel, statements presented to, S 17, 
p. 475 

Insanity, § 17, p. 474 
Instructions to jury as to, § 73 
-Threats, false statements induced by, § 17, p. 475 
Truth of statement, proof of, § 50, p. 524 
Definiteness, indictment or information, subornation 
of perjury, § 83 
Definitions, § 1, pp. 457-461 
Attempt to suborn, § 80 
Corroborative evidence, § 70, p. 540 
Innuendo, § 46, p. 516 
Judicial proceeding, § 21 
Subornation of perjury, '§ 79 
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Definitions—Continued, 

Willfully, § 17, p. 473 

Degree, indictment or information, recitals as to, § 32 
Degree of materiality, statement, element of offense, 
•f 12 

Degree of proof, instructions to jury as to, § 76 
Delivery, false affidavit, necessity, § 21 
Departmental regulation, required by as foundation 
of prosecution, § 20 
Depositions, 

Admissibility of evidence, § 52 
False testimony in, § 21 

Swearing testimony in without signing, 24, p, 
491 

Deputies, false oath taken before, *§ 24, p. 488 
Description, 

Courts or tribunal in which testimony given, 
proof of, ■§ 50, p. 521 
Indictment or information, 

Court or tribunal having jurisdiction, <§ 40 
Person administering oath, '§ 41 
Proceeding on which based, § 36, p. 500 
Proceeding on which offense based, proof of, § 50, 
p. 521 

Direction of verdict, prosecution for, § 71 
Disbarment proceedings, false statements to, § 23, 
p. 485 

Distiller’s bond, false swea-ring in justifying as sure¬ 
ty on, § 23, p. 484 
Distinctions, § 1, pp. 457-461 
Subornation of perjury, § 79 
Documentary evidence, 

Admissibility in prosecutions for, § 52 
Materiality of testimony respecting admissibili¬ 
ty, § 14 

Weight and sufficiency, <§ 60 
Documents, verification as predicate for offense, § 24, 
p. 490 

Double jeopardy, 

Defense of, '§ 26 

Indictment or Information, protection against, 
§ 32 

Draft board officials, oath administered by, predicate 
for offense, § 24, p. 489 

Driver’s license, false statement in application for, 
§ 23, p. 483 

Drugs, incapacity arising from use as defense, § 17, 
p. 475 
Duress, 

Admissibility of evidence as to, § 53 
False statements under, § 17, p. 475 
Instructions to jury, § 74 

Ecclesiastical tribunals, false swearing in proceed¬ 
ings before, § 23, p. 486 

Election officers, false statements before, § 28 
Election officials, oath administered by, predicate for 
offense, § 24, p. 489 

Elections, false swearing in matters concerning, § 23, 
p. 485 

Elements of offense, §§ 3-24, pp. 461--491 

Actual effect of statement as bearing on ma¬ 
teriality, § 11 

Administration of oath, § 24, pp. 486-489 
Burden of proof, % 51 
Contradictory statement, § 13 
Corrupt motive, § 18 
Damage resulting, § 19 


Elements of offense—^Continued, 

Fact, statement of, § 5 
Falsity of statement, § 8 

Knowledge of, § 17, p. 473 
Knowledge of officer administering oath as 
affected, § 11 
Form of oath, § 24, p. 489 

Ignorance, positive statements regardless, § 17, 
p. 473 

Intent, »§ 17, pp. 472-475 

Judicial proceeding, oath administered in, § 21 
Knowledge, § 17, pp. 472-475 

Materiality of false statement, § 16 
Materiality of statement, § 16 
Legal provisions, § 20 

Materiality of statement, §§ 9-16, pp. 465-472 
Actual effect as bearing on, § 11 
Admissibility of evidence, § 57 
Civil actions, § 15 
Contradiction, § 11 
Contradictory statement, § 13 
Degree of, <§ 12 
Determination, § 11 
Evidence, § 65 
Excluded evidence, f 14 
Grand jury proceedings, § 15 
Indictment or information to show, § 44, pp. 
510-514 

Instructions as to, § 73 
Jury question, § 71 
Knowledge of, § 16 
Necessity, § 10 
Inadmissible evidence, § 14 
Particular matters or proceedings, § 15 
Presumption, § 51 
Proof of, '§ 50, p. 522 
Testimony affecting witness, § 13 
Time as affecting, § 11 
Motive, § 18 

Oath, legal provision for, § 20 
Opinion, 

Statement based on, § 5 
Statement of, § 5 

Particular matters or proceedings, § 23, pp. 481- 
486 

Prejudice, § 19 
Statement, §§ 3-7 

Pact or opinion, § 5 
Falsity, § 8 

Form of question and answer, § 4 
Promissory statement, ■§ 6 
Subornation of perjury, § 79 
Tax returns, § 7 

Time, materiality of statement, § 11 
Willfulness, § 17, p. 473 

Endeavor to suborn. Attempt to suborn, generally, 
ante 

Entrapment, attempt to suborn perjury, § 80 
Evidence, 

Administration of oath, 

Admissibility, <§ 56 
Sufficiency, § 64 

Admissibility of evidence, generally, ante 
Attempt to suborn, prosecution for, §§ 87, 88 
Authority to administer oath, 

Admissibility, <§ 55 
Sufficiency, § 63 
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JBvidence—Continued, 

Circumstantial evidence, corroboration, §§ 68, 70, 
pp. 539, 541 
Sufficiency, § 60 
Corroboration, generally, ante 
False answer of witness restricting prior con¬ 
viction, § 13 

Falsity of oath, weight and sufficiency, § 67 
Falsity of statement, admissibility, <§ 59 
Form of oath, admissibility, § 56 
Identity, proceedings on which offense based, suf¬ 
ficiency, § 62 

Indictment or information, setting forth matters 
of, '§ 32 

Instructions to jury as to effect of, § 75 
Intent, 

Admissibility, § 53 
Sufficiency, i§ 61 

Jurisdiction of court hearing case on which of¬ 
fense based, sufficiency, § 63 
Jurisdiction of court hearing case on which pros¬ 
ecution based, admissibility, § 55 
Knowledge, admissibility, § 53 
Knowledge of falsity, sufficiency, § 61 
Materiality of statement, 

Admissibility, § 57 
Weight and sufficiency, § 65 
Motive, admissibility, •§ 53 
Number of witnesses, § 68 

Subornation of perjury, § 88 
Pleadings, admissibility under, § 50, p. 520 
Positive testimony of single witness, '§ 69 
Proceeding on which offense based, admissibility, 
§ 54 

Prosecution for, presumptions and burden of 
proof, § 51 

Statement, admissibility, § 58 
Subornation of perjury, prosecution for, §§ 87, 88 
Sufficiency. Weight and sufficiency of evidence, 
generally, post 

Truth of statement, admissibility, § 59 
Weight and sufficiency of evidence, generally, 
post 

Excess profit tax, false statement in return, § 7 
Excluded evidence, materiality constituting perjury, 
§ 14 

Execution of deed, false swearing in respect of, % 23, 
p. 481 

Expert testimony, erroneous opinion as perjury, § 5 
Extrajudicial proceedings, false affidavit in, f 23, 
p. 486 

False statement, materiality. Elements of offense, 
ante 

False statement. Statement, generally, post 
False swearing. 

Administration of oath, % 24, p. 487 
Affidavits, '§ 21 

Capacity to commit crime of, § 28 

Civil liability, i 92 

Defined, § 1, p. 459 

Depositions, § 21 

Distinguished, § 1, p. 459 

Elements of offense, § 3 

Falsity in facts as essential, § 8 

Form of oath, evidence as to, § 64 

Grand jury, testimony before, % 23, p. 482 

Indictment or information, post 


False swearing—Continued, 

Intent, element of offense, § 17, pp. 472-475 
Issues in prosecution for, *§ 50, p. 520 
Judicial proceeding, »§ 21 
Jurisdiction of matter as essential, f 22 
Justices of the peace, false statements under oath 
administered by, § 24, p. 489 
Materiality as element of offense, § 10 
Misdemeanor, § 2 
Person liable, § 27 
Preliminary hearing, § 23, p. 483 
Proof in prosecution for, § 50, p. 522 
Second degree perjury as equivalent to, § 20 
Subornation of perjury, inclusion of offense, § 79 
Verification of written statements, § 24, p. 490 
Voluntary oath as basis of charge, '§ 20 
Falsity, 

Admissibility of evidence as to, »§ 59 
Indictment or information, averments as to, § 46, 
pp. 514^517 
Knowledge of, § 48 

Instructions to jury as to knowledge of, § 74 
Instructions to jury as to materiality, § 73 
Number of witnesses required to establish, § 68 
Presumption, § 51 
Proof of, § 50, p. 523 
Weight and sufficiency of evidence, § 67 
Knowledge of, § 61 
Falsity of statement. 

Element of offense, § 8 

Knowledge of, § 17, p. 473 
Jury question, § 71 
Felonies, 

Attempt to suborn, § 80 

Classification as, statutory provision, § 1, p. 458 
Nature of offense, § 2 
Subornation of perjury, § 79 
Fence viewers, false swearing in proceedings before, 
§ 23, p. 486 
Findings, 

Attempt to suborn, prosecution for, § 89 
Subornation of perjury, prosecution for, § 89 
Fire marshal, false swearing in proceedings before, 
§ 23, p. 486 

Plight, corroboration by evidence of, § 70, p. 541, n. 8 
Foreign corporations, false swearing as to corporate 
report, § 23, p. 484 

Foreign laws, willful false oath under, § 20 
Form, indictment or information, § 32 
Form of oath, 

Admissibility of evidence as to, § 56 
Element of offense, § 24, p. 489 
Proof of, § 50, p. 522 
Weight and sufficiency of evidence, § 64 
Form of question and answer, basis for offense, § 4 
Fraternal beneficial societies, false swearing by of¬ 
ficer on examination before superintendent of 
insurance, § 23, p, 484 

General averment, indictment or information, 

Falsity, § 46, p, 514 
Materiality, § 44, p. 512 
Grand jury. 

Compulsory character of testimony, indictment or 
information as required to show, § 34 
False statement before, § 23, p. 482 
Jury question, § 71 
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Grand jury—Continued, 

Indictment or information, 

Based on proceedings before, 

Name of foreman, § 41 
Recital of, § 34 

Perjury in connection with, § 32 
Setting out proceedings before, § 36, p. 502 
Showing as to organization and authority, 
§38 

Jury questions, falsity of statements before, § 71 
Materiality of testimony in proceedings before, 
§15 

Oath administered by foreman as predicate for 
offense, § 24, p. 489 

Organization and authority, indictment or in¬ 
formation as required to show, § 38 
Self-incrimination, failure to advise of constitu¬ 
tional right, § 58 

Waiver of immunity, indictment or information 
as required to show, § 34 

Habeas corpus, false swearing in application for writ 
of, § 23, p. 485 
Half truths, § 8 

Honest mistake, false statement result of, § 17, p. 474 
Identity, 

Indictment or information. 

Court or tribunal having jurisdiction, § 40 
Proceeding on which based, § 36, p. 500 
Proceeding on which offense based, 

Admissibility of evidence, § 54 
Burden of proof, § 51 
Proof of, § 50, p. 521 
Sufficiency of evidence, § 62 

Ignorance, falsity of statement, excuse, § 17, p. 474 
Illiterate persons, false affidavit, swearing to con¬ 
tents, § 17, p. 474 

Immaterial averments, indictment or information, 
proof, § 50, p, 520 

Immunity, waiver of, indictment or information as 
required to show, § 34 

Immunity statutes, protection of witness, § 29 
Imprisonment, false answer of witness restricting, § 13 
Inadmissible evidence, materiality constituting per¬ 
jury, § 14 

Incitement to commit perjury, § 80 
Indictment or information, § 84 
Income tax, false statement in return, § 7 
Incompetent testimony, materiality constituting per¬ 
jury, § 14 

Indictment or information, §§ 31-50, pp. 494^524 
Administration of oath, 

Averments as to, § 35 
Showing as to, § 42 
Showing as to authority, § 39 
Affidavits, 

Allegations as to, § 37 
Setting forth in, § 43 
Affirmative averments, truth, § 46, p. 517 
Assignment of perjury generally, § 45 
Assignments, 

Corroboration between, § 70, p. 541 
Joinder of, § 49 
Proof of, § 50, p. 524 
Attempt to suborn, § 84 

Authority to administer oaths, showing as to, 
I 39 

Subornation of perjury, § 83 


Indictment or information—Continued, 

Case at issue or on trial, averments as to § 36, 
p. 500 

Certainty, § 32 

Commencement and conclusion, § 32 
Competency of testimony, showing as to, § 44, 
p. 512 

Complete materiality of statement, showing as 
to, § 44, p. 511 

Compulsory character of testimony, showing as 
to, § 34 

Conclusion, materiality of statement, § 44, p. 514 
Contradictory oath as basis, showing as to fal¬ 
sity, § 46, p. 516 

Criminal intent, showing as to, § 47 
Criminal prosecutions, allegations as to false tes¬ 
timony, § 36, p. 500 
Definiteness, § 32 

Falsity, § 46, p. 515 
Subornation of perjury, § 83 
Degree of materiality, allegations as to, § 44, p. 
513 

Degree of perjury, recitals as to, § 32 
Description, 

Court or tribunal having jurisdiction, § 40 
Person administering oath, § 41 
Proceeding, § 36, p. 500 
Double jeopardy, protection against, § 32 
Evidentiary matters, allegation, § 32 
Pacts showing materiality, averment of, § 44, 
p. 513 

False statement, setting forth in, § 43 
False swearing, 

Averments as to knowledge, § 48 
Criminal intent, § 47 
Designation as false, § 31 
Form and requisites, § 32 
Nature of proceeding as required to be seen, 
§ 36, p. 501 

Negative averments, § 46, p. 515 
•Sufficient allegations to charge, § 31 
Falsity, 

Averments as to, § 46, pp. 514r-517 
Averments as to knowledge of, § 48 
Form and requisites, § 32 
General averment of falsity, § 46, p, 514 
General averment of materiality, § 44, p. 512 
Grand jury. 

Name of foreman as required to be alleged, 
§ 41 

Proceeuings, setting out, § 36, p. 502 
Showing as to organization and authority, 
§ 38 

Identification of court or tribunal having juris¬ 
diction, § 40 

Identifying proceeding in which offense was com¬ 
mitted, § 36, p. 500 

Immaterial averments, proof, § 50, p. 520 
Inadvertence, negativing, § 47 
Incitement to commit perjury, § 84 
Inducement, § 32 

Information or belief, negativing in, § 46, p. 517 
Innuendo, § 46, p. 516 

Inquiry or question, materiality as required to be 
shown, § 44, p. 512 
Intent, 

Averments as to, § 47 
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Indictment or information—Continued, 

Intent—Continued, 

Showing respect of affidavit, § 37 
Issues, § 50, pp. 519-524 

Issues in proceeding in which based, setting out, 
§ 36, p. 502 

Joinder of assignment, § 49 
Jurisdiction showing as to, § 38 
Knowledge, averments as to, § 37 
Knowledge of falsity, averments as to, § 48 
Language of state, following, § 32 
Legislative officer or board, statements before as 
basis, showing as to authority, § 38 
Materiality of false statement, showing of, § 44, 
pp. 510-514 

Ministerial officers, statements before as basis, 
showing as to authority, § 38 
Mistake, negativing, § 47 
Name of case, averment as to, § 36, p. 500 
Nature of proceeding, allegations as to, § 36, p. 
500 

Negative averments, §§ 32, 46, p. 514 
Inadvertence or mistake, § 47 
Oath, 

Administration and making of, § 42 

Allegations as to, § 33 

Description of person administering, § 41 

Partial materiality of statement, showing as to, 
§ 44, p. 511 

Particularity, falsity, § 46, p. 515 
Place, allegations as to, § 32 
Pleading, setting out in, § 36, p. 502 
Positive averments, falsity, § 46, p. 515 
Presumptions in favor of, § 31 
Proof, § 50, pp. 519-524 
Requisites, § 32 

Result of proceeding on which based, allegations 
in respect of, § 36, p. 503 
Rules governing, § 31 
Setting forth false statement, § 43 
Setting out records, § 36, p. 502 
Several counts, proof under, § 50, p. 520 
Specific averment of falsity, § 46, p. 514 
Statement, setting forth, § 43 
Statutory provisions, post 
Compliance with, § 32 
Setting out record, § 36, p. 502 
Subject matter set forth in, § 36, p. 501 

Strictness required, § 31 
Style of case, averment of, § 36, p. 500 
Subornation of perjury, §§ 82, 83 
Surplusage, § 32 

Authority to administer oath, § 39 
Description of court, § 40 
Disregarding, § 36, p. 500 

Time, allegations as to, § 32 
Truth, setting forth in, § 46, p. 516 
Variance, § 50, pp. 519-524 
Venue, allegations as to, § 38 
Averments as to, § 32 
Verified statement, allegations as to, § 37 
Voluntary character of testimony, showing as to, 
§ 34 

Written instrument, 

Allegations as to, § 37 
Setting forth, § 43 


Inducement, indictment or information disclosing, J 
32 

Information or belief, 

Indictment or information, negativing in, § 46, p. 
517 

Oath on as predicate for offense, § 24, p. 490 
Ingredients. Elements of offense, generally, ante 
Injunction, hearing to dissolve, false statements in, 
§ 23, p. 486 

Innuendo, indictment or information, § 46, p. 516 
Insanity, defense of, § 17, p. 474 

Insolvency, false swearing in proceeding, § 23, p. 482 
Instructions to jury, §§ 72-76, pp. 544-547 
Assumption of facts, § 72 
Corroboration, § 76 
Degree of proof required, § 76 
Duress, false testimony under, § 74 
Effect of evidence, § 75 
Evidence, effect of, § 75 
Facts to be proved, § 73 
Falsity, knowledge of, § 74 
Intent, § 74 

Invasion of province of jury, § 72 
Knowledge of falsity, § 74 
Material allegations, § 73 
Number of witnesses, § 76 
Proof, degree required, § 76 
Repetition, § 72 
Rules governing, § 72 

Insurance, false statements in proof of loss under, § 

23, p. 486 
Intent, 

Admissibility of evidence as to, § 53 
Element of offense, § 17, pp. 472-475 
False swearing, § 1, p. 460 

Element of offense, § 17, pp. 472-475 
Indictment or information. 

Affidavit on which based, § 37 
Averments as to, % 47 
Instructions to jury as to, § 74 
Proof of, § 50, p. 523 
Subornation of perjury, 

Element of offense, § 79 
Indictment or information showing, § 83 
Weight and sufficiency of evidence, § 61 
Interested witness, corroboration, § 70, p. 540 
Interpreters, false translation by, § 27 
Intoxicating liquor. 

False statement in application for license, § 23, p. 
482 

Incapacity from use of as defense, § 17, p. 475 
Irregularities, 

Depositions, effect of, § 21 
Form of oath, effect of, § 24, p. 490 
Jurisdictional matters, effect of, § 22 
Irrelevant testimony, basis of charge, § 14 
Issues, 

Indictment or information, setting out issues in 
proceeding on which based, § 36, p. 502 
Prosecutions for, § 50, pp. 519-524 
Subornation of perjury, prosecution for, § 85 
Joinder of assignments, indictment or information, 
§ 49 

Judges, oath administered by, predicate for offense, § 

24, p. 488 

Judicial proceeding, oath administered in, element of 
offense, § 21 
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Jurisdiction, 

Court hearing case on which offense based, 

Law question, § 71 
Sufficiency of evidence, § 63 
Courts hearing case on which prosecution based, 
admissibility of evidence, § 55 
False statement as required to be in respect to 
matter within, § 22 

Indictment or information, showing as to, § 38 
Jurors, statements made, proof by, § 5S 
Jury questions, 

Attempt to suborn, prosecution for, § 89 
Prosecution for, § 71 

Subornation of perjury, prosecution for, § 89 
Justices of the peace, 

False statements under oath administered by, § 
24, p. 4SS 

Indictment or information for perjury in pre¬ 
liminary examinations, § 32 
Knowledge, 

Admissibility of evidence as to, § 53 
Element of offense, | IT, pp. 472-475 
Materiality of statement, § 16 
Falsity, instructions to jury as to, § 74 
Indictment or information, averments as to, §§ 
37, 48 

Proof of, § 50, p. 523 

Subornation of perjury, element of offense, § 79 
Weight and sufficiency of evidence, § 61 
Land office, false statements in proceedings before, § 
23, p. 483 

Landlord and tenant, false affidavit in proceedings to 
remove tenant, § 23, p. 485 
Law questions, prosecutions for, § 71 
Legislative bodies, false swearing in proceedings be¬ 
fore, i 23, p. 486 

Legislative officers or boards, indictment or informa¬ 
tion based on false statements before, showing as 
to authority, § 38 

License application, false statement on, § 23, p. 482 
Limitation of actions, defense of, § 25 
Liquor license, false statement in application for, § 23, 
p. 482 

Magistrates, false statement from preliminary hear¬ 
ing before, § 23, p. 483 

Marriage license, false statement in application for, 
§ 23, p. 483 

Match stamp bond, false swearing in justifying as 
surety on, § 23, p. 484 
Materiality, 

False swearing, element of, § 1, p. 460 
Indictment or information, showing in respect of, 
§ 44, pp. 510-514 
Instructions to jury as to, § 73 
Oath, element of offense, § 20 
Statement, 

Admissibility of evidence as to, § 57 
Elements of offense, ante 
Jury question, § 71 
Sufficiency of evidence, § 65 
Statutory provisions, § 1, p. 458 
Mayor’s court, false statement in proceeding before, 
§ 23, p. 483 

Medicine, board of registration, false statement in ap¬ 
plication for examination, § 23, p. 485 
Memory, statement based on, § 5 
Mental condition, defense of, § 17, p. 474 


Military tribunals, false swearing in proceedings be¬ 
fore, § 23, p. 486 

Ministerial officers, indictment or information based 
on false statements before, showing as to author¬ 
ity, § 38 
Misdemeanors, 

Attempt to suborn prejury, § 79 
Classification as, statutory provision, § 1, p. 458 
Nature of offense, ■§ 2 
Subornation of perjury, § 79 
Mistake, 

Admissibility of evidence as to statement being 
made through, § 53 

Indictment or information, negativing, § 47 
Statement made under, basis for offense, § 5 
Moral turpitude, subornation of perjury as involving, 
§ 79 
Motive, 

Admissibility of evidence as to, § 53 
Element of offense, § 18 
Motor vehicles, 

Duplicate certificate of title, false statement in ap¬ 
plication for, § 23, p. 485 

License, false statement in application, § 23, p. 483 
Name of case* indictment or information, averment of, 
§ 36, p. 500 

National bank director, stock ownership, false oath as 
to, ^ 23, p. 484 

Naturalization proceedings, false swearing in, § 23, p. 
486 

Nature of offense, § 2 

Subornation of perjury, § 79 
Negative averments, indictment or information, §§ 32, 
46, p. 514 

Inadvertence or mistake, § 47 
New trial, false swearing in application for, § 23, p. 
485 

Non judicial oath, statutory provision, § 23, p. 486 
Nonjurisdictional defects or irregularities, proceedings 
open to objection for, § 22 
Notaries public, 

Administration of oath, predicate for offense, f 
24, p. 487 

Oath administered by, false statement pursuant 
to, § 24, p. 489 
Number of witnesses, 

Corroboration of single witness, § 68 
Positive testimony of single witness, § 69 
Prosecutions for, § 68 

Instructions to jury, § 76 
Subornation of perjury, prosecution for, § 88 
Oath, 

Administration of oath, generally, ante 
Admissibility of evidence, 

As to administration of, § 56 
Authority to administer, § 55 
Authority of person administering, proof of, § 50, 

p. 521 

Authority to administer, sufficiency of evidence as 
to, § 63 

Description of person administering, proof of, § 50, 
p. 521 

Form of, proof, § 50, p. 522 
Indictment or information, 

Administration and making of, § 42 

Allegations as to, § 33 

Description of i)erson administering, § 41 
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Oath—Continued, 

Judicial proceeding, administering in as essential, 
§ 21 

Legal provision for as element of offense, § 20 
Official oath as subject to perjury, § 6 
Officers, 

False swearing proceeding before, § 21 
Incompetent, administration of oath, § 24, p. 487 
Officers of court, oath administered by, predicate for 
offense, § 24, p. 488 

Oleomargarine act, false statements in return under, 
§ 23, p. 486 

Open court, confession in, § 68 

Opinion, statement of, elements of offense, § 5 

Parol evidence, 

Corroboration, § 68 
Statement, admissibility, •§ 58 
Partial materiality of statement, indictment or infor¬ 
mation, showing as to, § 44, p. 511 
Passport, false swearing in application for, § 23, p. 
485 

Peremptory instruction, prosecution for, § 71 
Persons liable, §§ 27-29 
Physical condition, defense of, § 17, p. 474 
Physician’s license, false statement in application for, 
§ 23, p. 483 

Pistol permit, false statement in application for, § 23, 
p. 485 

Place, indictment or information, allegations as to, § 
32 

Pleading, 

Damages, action to recover, § 94 
Defects in, trial held notwithstanding, § 22 
Evidence admissible under, § 50, p. 520 
Indictment or information, setting out in, § 36, p. 
502 

Pool halls, license, false statement in application, § 23, 
p. 483 

Poor relief, false swearing in application for, § 23, p. 
485 

Prejudice, element of offense, § 19 
Preliminary examination, indictment or information 
for perjury in connection with, § 32 
Preliminary hearing, false statement on, § 23, p. 483 
Presumptions, 

Attempt to suborn, prosecution for, § 86 
Indictment or information, regularity, § 31 
Prosecution for, § 51 

Subornation of perjury, prosecution for, § 86 
Principal and surety, false swearing in justification of 
surety, § 23, p. 484 
Prior acquittal, defense of, § 26 

Prior conviction, false answer of witness as issue, § 13 
Privileged witness, waiver of privilege, f 29 
Probate proceedings, false swearing in, § 23, p. 485 
Process, 

False testimony without service of, § 22 
Publication, false swearing in application for 
service by, § 23, p. 485 < 

Promissory statements, basis of ojffense, § 6 
Proof, 

Instructions to jury, degree required, § 76 
Materiality of statement, § 50, p. 522 
Prosecutions for, § 50, pp. 519-524 
Subornation of perjury, prosecution for, § 85 
Proof of loss, insurance policy, false statements in, § 
23, p. 486 


Prosecuting attorney, oath administered by, § 24, p. 488 
Prosecutions for, 30-78, pp. 494-548 

Admissibility of evidence, generally, ante 

Burden of proof, § 51 

Commencement, time, § 30 

Corroboration, generally, ante 

Direction of verdict, § 71 

Indictment or information, generally, ante 

Instructions to jury, generally, ante 

Issues, § 50, pp. 519-524 

Jury question, § 71 

Number of witnesses, § 68 

Presumption, § 51 

Proof, § 50, pp. 519-524 

Questions of law and fact, § 71 

Sentence and punishment, § 78 

Time bringing, § 30 

Variance, § 50, pp. 519-524 

Verdict, § 77 

Weight and sufficiency of evidence, generally, post 
Witnesses, number, § 68 

Province of jury, instructions invading, § 72 
Public land office, false statements in proceedings be¬ 
fore, § 23, p. 483 

Publication, false swearing in application for service 
of process by, § 23, p. 485 
Punishment, 

Conviction for, § 78 

Materiality of testimony bearing on as basis of 
charge, § 15 

Subornation of perjury or attempt to suborn, § 90 

Questions of law and fact, prosecutions for, § 71' 
Reading instrument, false affidavit without reading, 

§ 24, p. 491 

Reasonable doubt, evidence beyond as essential to 
conviction, § 60 

Rebuttal, irrelevant testimony, materiality, % 14 
Reckless statements, basis of charge, § 17, p. 474 
Recognizance, false swearing in justifying as surety 
on, § 23, p. 484 

Record, indictment or information, setting out in, § 
36, p. 502 

Referees, false swearing in proceedings before, § 23, 
p. 486 

Repeals, statutory provisions, false swearing, § 1, p. 
460 

Repetition, instructions to jury, § 72 
Replevin bond, false swearing on application to serve 
as sureties, § 23, p. 484 

Reports, banks and other corporations, false swearing 
in, § 23, p. 483 

Res judicata, defense of, § 26 
Responsiveness, v^erdict and prosecution for, § 77 
Result of proceeding, indictment or information as 
required to allege, § 36, p. 503 
Retraction, admissibility of evidence as to, § 52 
Rule, verification, false statements in, § 23, p. 484 
School directors, oath administered by, predicate for 
offense, § 24, p. 489 

Search warrant, false swearing in application for, § 23,' 
p. 485 

Second degree perjury, false swearing constituting, § 20 
Securities and Exchange Commission, 

Oath administered by attorneys for, predicate for 
offense, § 24, p. 489 

False swearing in investigations by, § 23, p. 485 
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Self-incrimination, 

Defense of, § 25 
Grand jury, 

Compelling testimony tending to incriminate, 
§ 23, p. 482 

Failure to advise of constitutional right, § 58 
Waiver, privilege, § 29 
Sentence, 

Attempt to suborn, conviction for, § 90 
Conviction for, § 78 

Subornation of perjury, conviction for, § 90 
Several assignments, instructions to jury as to, § 73 
Signature, affidavit, signing without actual swearing, § 
24, p. 491 

Single witness, corroboration, §§ 68, 70, p. 539 
Positive testimony as essential, § 68 
Soldiers’ compensation, false statement in affidavit for, 
f 23, p. 485 
Statement, 

Admissibility of evidence as to making, § 58 
Elements of offense, ante 
Falsity of statement, generally, ante 
Indictment or information, setting forth in, § 43 
Materiality of statement, generally, ante, this 
head 

Proof, time of making, § 50, p. 520 
Time of making, proof of, § 50, p. 520 
Weight and sufficiency of evidence as to, § 66 
Statutory provisions, 

Civil liability, § 93 
Definitions, § 1, p. 458 
False swearing, 

' Misdemeanor, § 2 

Separate offense, § 1, p, 459 
Form of oath, compliance with, | 24, p. 490 
Income tax return, false statement, § 7 
Indictment or information, 

Compliance with, f 32 

Copy of written instrument as required, § 43 
Falsity, § 46, p. 515 

Intent as required to be alleged, § 37 
Jurisdiction as required to be shown, § 38 
Materiality of statement, § 44, p. 511 
Setting forth false statement, § 43 
Setting out record, § 36, p. 502 
Subject matter set forth in, | 36, p. 501 
Subornation of perjury, § 83 
Materiality of element of offense, § 10 
Nature of offense, § 2 
Oath forbidden by, basis for charge, § 20 
Official oaths, predicate for perjury, ■§ 6 
Punishment, § 78 
Second degree perjury, § 20 
Sentence and conviction for, § 78 
Subornation or perjury, definitions, § 79 
Stock ownership, national bank director, false oath as 
to, § 23, p. 484 

Strict construction, statutory provision, §^1, p. 459 
Style of case, indictment or information, averment of, 
§ 36, p. 500 

Subornation, §§ 79-91, pp, 548-559 
Accessories, § 81 

Acquittal of person charged with perjury as af¬ 
fecting liability, § 91 
Admissibility of evidence, § 87 
Aiders and abettors, § 81 
Attempts to suborn, generally, ante 


' Subornation—Continued, 

Civil liability, § 92 

Corroboration in prosecution for, § 88 

Define, § 79 

Distinction, § 79 

Elements of offense, § 79 

Evidence, §§ 87, 88 

Findings in prosecution for, § 89 

Incitement to commit perjury, § 80 

Indictment and information, §§ 82, 83 

Intent, § 79 

Indictment or information, averments as to, § 
83 

Issues in prosecution for, § 85 
Jury question in prosecution for, § 89 
Knowledge, element of offense, § 79 
Liability of suborner as affected by prosecution of 
perjurer, § 91 
Means of procurement, § 79 

Indictment or information showing, § 83 
Proof, § 85 
Nature of offense, § 79 
Number of witnesses in prosecution for, § 88 
Persons liable, § 81 
Presumptions in prosecution for, § 86 
Proof, § 85 
Punishment, ^ 90 
Sentence, § 90 
Statutory provisions, 

Definition, § 79 

Indictment or information, § 83 
Trial, prosecution for, § 89 
Time of, § 91 

Time of prosecution for, § 91 
Variance in prosecution for, § 85 
Weight and sufficiency of evidence in prosecution 
for, § 88 

Sufficiency of evidence. Weight and sufficiency of 
evidence, generally, post 
Superfluous manner, false oath as to, § 10 
Supplementary proceedings, false statement at exam¬ 
ination in, § 23, p. 486 

Sureties, false swearing in justifying, § 23, p. 484 
Surplusage, indictment or information, § 32 
Authority to administer oath, § 39 
Description of court, § 40 
Disregarding, § 36, p. 500 

Suspension of sentence, false oath on issue of, § 23, p. 
486 

Swearing to affidavit without signing, predicate for 
offense, § 24, p. 491 

Tax boards, false swearing in proceedings before, § 23, 
p. 486 

Tax returns, false statement in, § 7 
Termination of proc*eeding in which prosecution based, 
necessity, § 30 

Territorial jurisdiction, administration of oath by offi¬ 
cer acting outside jurisdiction, § 24, p. 487 
Testimony, grand jury, false testimony before, | 23, p. 
482 

Threats, false statements induced by, § 17, p. 475 
Time, 

^ False statement, proof of, § 50, p. 520 

Indictment or information, allegations as to, § 32 
Prosecution for, § 30 

Statement, materiality as affected, § 11 
Subornation of perjury, prosecution for, § 91 
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Transcript of testimony, statements made, proof by, 
§ 58 
Trial, 

Attempt to suborn, prosecution for, § 89 
Subornation of perjury, prosecution for, § 89 

Tribunals, false swearing in proceeding before, § 21 
Truth, 

Defense of, proof, § 50, p. 524 
Indictment or information, setting forth in, § 46, p. 
516 

Truth of statement, admissibility of evidence as to, § 59 
United States, claims against, false swearing in sup¬ 
port of, § 1, p. 460 

United States commissioners, oath administered by as 
predicate for offense, § 24, p. 488 
United States consul, false oath before, § 1, p. 458 
United States land office, false statements in proceed¬ 
ings before, § 23, p. 483 

United States senators, oath administered by as chair¬ 
man of subcommittee, false statement pursuant to, 
§ 24, p. 489 

Use, false affidavit, necessity, § 21 
Variance, 

Prosecutions for, § 50, pp. 519-524 
Subornation of perjury, prosecution for, § 85 

Venue, indictment or information. 

Averments as to, § 32 
Showing as to, § 38 

Verdict, 

Attempt to suborn, prosecution for, § 89 
Direction and prosecution for, § 71 
Prosecution for, § 77 

Verification, 

Pleadings, false statements, § 23, p. 484 
Written statements, predicate for offense, § 24, p. 
490 

Verified statement, indictment or information based on, 
allegations as to, § 37 

Voluntary character of testimony, indictment or in¬ 
formation as required to show, § 34 


Voluntary oath, statements under as constituting of¬ 
fense, § 20 
Waiver, 

Immunity, indictment or information as required 
to show, § 34 

Nonjurisdictional defects, effect of, f 22 
Privileged witness, § 29 

Weight and sufficiency of evidence, §§ 60-67, pp. 531- 
535 

Administration of oath, § 64 
Authority to administer oath, § 63 
Falsity of oath, § 67 
Form of oath, § 64 

Identity, proceeding on which charge based, § 60 
Intent, § 61 

Jurisdiction of court hearing case on which offense 
based, § 63 

Knowledge of falsity, § 61 
Making of oath, § 64 
Materiality of statement, § 65 
Matter sworn to, § 66 
Number of witnesses, § 68 
Statement assigned as perjury, § 66 
Willful false swearing, distinct offense, § 1, p. 460 
Willfulness, element of offense, § 17, p. 473 
Withdrawal, false statement, effect of, § 17, p. 475 
Witnesses, 

Corroboration, generally, ante 
False testimony respecting, § 13 
Number in prosecutions for, § 68 
Number of witnesses, generally, ante 
Single witness. 

Corroboration, § 68 
Positive testimony as essential, § 69 
Statements made, proof by, § 58 
Words and phrases. Definitions, generally, ante 
Written instrument, indictment or information based 
on. 

Allegations as to, § 37, 

Setting forth, § 43 

Written statements, verification, predicate for offense, 

§ 24, p. 490 
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Absolute ownership, power equivalent to grant of, § 
24 

Accumulation, trusts for, §§ 32-34, pp, 615-625 

Allocation of stock “dividends to principal, § 33, 

p. 621 

Charity, § 32 

Gift over for, § 34, p. 624 
Statutory restrictions, § 33, p. 619 
Commencement of permitted period, § 33, p. 618 
Condition precedent, § 34, p. 624 
Construction, § 33, p. 617 

Devolution of released income in case of invalid¬ 
ity, § 33, p. 623 

Effect of violating statute, § 33, p. 622 

Effect of violation of rule, § 32 

Express order, statutory restriction, § 33, p. 620 

Fixed term of years, § 33, p. 618 

Gift over after, 32, 34 

Implied order, statutory restriction, § 33, p. 620 
Improvement resulting in an increased income, 
statutory restriction, § 33, p. 621 
Lifetime, § 33, p. 618 
Marriage, § 33, p. 618 
Minority of beneficiary, § 33, p. 618 
Next eventual estate in case of invalidity, •§ 33, 
p. 623 

^Partial invalidity, § 33, p. 622 

Devolution of released income, § 33, p. 623 
Payment of debts or legacies, statutory provi¬ 
sions, § 33, p. 619 

Permissible aocumiil'ation, § 33, p. 618 
Provision authorizing retention or expenditure of 
income for preservation of property as pro¬ 
viding for, § 33, p* 621 
Public policy, § 32 

Statutory provisions, § 33, p. 617 
Replenishment of depleted principal from income, 
statutory restriction, § 33, p. 621 
Restrictions, § 33, p, 617 

Statutory provision, § 33, p. 6;21 
Retention of income in course of management of 
trust estate, statutory restrictions, § 33, 

p. 621 

Retroactive operation of statutes restricting, § 33, 
p. 617 

Statutory restrictions, § 33, pp. 616-623 
Support of incompetent, statutory restriction, 
§ 33, p. 620 

Suspension of ownership, § 60, p. 662 
Temporary accumulations, statutory restriction, 
§ 33, p. 621 

Termination, right of, § 32 
Unborn person, § 33, p. 618 

Unlawful accumulation, statutory restriction, 

§ 33, p. 620 

Validity in general, § 32 

Vesting of estate, gift over to charity, § 34, p. 624 
Vesting of interest, I 32 


Accumulation, trusts for—Continued, 

Violation of statutes restricting, § 33, p. 619 
After-born children, trust, inclusion as affecting va¬ 
lidity, § 60, p. 660, n. 99 

Age, 

Limitation to persons attaining specified age, § 16 
Suspension of alienability or ownership, limita¬ 
tion, § 45, p. 635 

Suspension of alienation or ownership, limita¬ 
tion based on, § 70, p. 676 

Agreement, creation of interest or estate prohibited 
by law, § 81 

Alienation, prohibition of as suspension of alienability 
or ownership, § 67 
Alternative contingencies, 

Separability of invalid provision, § 70, p. 673 
Vesting of estate, § 6, p. 582 

Alternate lives, suspension of alienability or owner¬ 
ship, § 45, p. 637 

Alternative powers, validity, § 23 
Ambiguity, 

Construction of ambiguous provision with re¬ 
spect to rule against perpetuities, § 36 
Trusts for accumulation of income, construction, 
§ 33, p. 617 

Amortization reserved, testamentary provisions for 
setting up as violating statute against perpetui¬ 
ties, § 60, p. 663 

Animals, trust for maintenance during lives, § 4 

Appointment. Powers, post 

Annuities, 

Suspension of ownership, § 62 

Suspension of power of alienation, § 53 

Trusts for payment of, suspension of ownership, 

§ 60, p. 662 

Ascertainment of beneficiaries, definiteness in respect 
of, § 6, p. 583 

Beneficial interest, trust, vesting of, § 28 
Beneficiaries, ascertainment, definiteness, § 6, p. 583 
Bonds, exercise of power to sell, § 25 
Business trusts, application of rule against, § 29 
Charge on property, 

Suspension of ownership, § 64 
Suspension of power of alienation, § 55 
Charitable gifts, rule against perpetuities, applicabili¬ 
ty, § 10, p. 586 

Present interest under, § 11, p. 588 
Charitable trusts, §§ 30,31 
Accumulation of income, 

Gift over for charitable uses, § 34, p. 624 
Statutory provision, § 33, p. 619 
Accumulations for, § 32 

Conditional gifts, suspension of alienability or 
ownership, § 68 

Constitutional prohibition of perpetuities, effect 
of, § 73 

Corporations to be formed, § 31 
Accumulation of income, § 34 
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Charitable trusts—Continued, 

Corporations to be formed—Continued, 

Suspension of alienability or ownership, § 69 
Persons in being and immediate issue, limitations 
as applying to, § 41 

Suspension of alienability or ownership, §§ 68, 69 
Three lives and ten years, statutory limitation 
and conveyances extending beyond, § 42 
Charities, limitation to and over from, § 20 
Children. See also Minors, generally, post 

Limitations to wife and children of grantor, 
statutory provisions, § 39 

Children of person not in being, limitation over to, 

§ IT 

Civil law, §§ T4, 75 

Civil rights, suspension of as suspension of ownership 
or alienability, § 67 
Class, 

Limitations applying to members of, statutory pro¬ 
vision, § 41 

Suspension of alienation or ownership, devise to, 
§ 45, p. 635 

Classes, limitation or gift over to, § 16 
Comity, observing in respect of, § 77 
Common law, rule against, § 3 

Condition precedent, trust for accumulation of income, 
gift over after, § 34, p. 624 
Conflict of laws, §§ 76-79 

Consent, trust, termination, suspension of power of 
alienation as affected, § 51, p. 655 
Constitutional provisions, 

Charitable trusts, effect on, § 73 
Prohibition of perpetuities, §§ 72, 73 
Construction, limitations, §§ 35-37, 70, pp. 669-677 
Trusts for accumulation of income, § 33, p. 617 
Contingent estates, rule against as limited to, § 10, p. 
585 

Contingent interest, rule against perpetuities, applica¬ 
bility, future interest, § 13 

Contingent limitation, suspension of power of aliena¬ 
tion, § 49 

‘Continuance of estate, rule as applicable to, § 8 
Contracts, rule against perpetuities, applicability, § 
10, p. 586 

Conviction of crime, suspension of ownership or alien¬ 
ability, § 67 

Corporations, charitable trusts, 

Corporation to be formed, 

Accumulation of income, § 34 
Suspension of alienability or ownership, § 69 
Gifts to corporations to be formed, § 31 
Covenants, renewal of lease, rule against perpetuities 
as applicable, § 11 

Curtesy, rule against perpetuities, applicability, § 10, 
p. 586 

Cy pres doctrine, § 37 
Debts, 

Power to sell property to pay, § 25 
Trusts to pay, § 29 

Accumulation of income, § 32 
Accumulations, statutory provisions, § 33, p. 
619 

Declaratory statutes, suspension of power of aliena¬ 
tion or ownership, § 43 

Defeasance, gift subject to, suspension of ownership, 
§ 59 


Definitions, § 1 

Accumulation, § 33, p. 629 
Heirs, § 40 
Immediate issue, § 41 
Next eventual estate, § 33, p. 623 
Suspension of absolute ownership, § 58 
descendants, limitations to person in being and de¬ 
scendant, § 41 

Destructible interests, rule against perpetuities, ap¬ 
plicability, future interests, § 13 
Development of rule against, § 2, p. 576 
Discretion, 

Trust, distribution of trust property, § 28 
Trustees, postponement of vesting of estate, § 66 
Distinctions, rule against, § 2, p. 575 
Domestic animals, suspension of alienation or owner¬ 
ship, limitation on lives of, § 45, p. 635 
Donations, reservations in favor of donor, § 74 
Double contingency, alternative contingency distin¬ 
guished, § 6, p. 582 

Dower, rule against, applicability, § 10, p. 586 
Duration, 

Suspension of alienability or ownership, 

Fixed duration, § 45, p. 638 
Indefinite duration, >§ 45, p. 639 
Trusts, § 27 

Accumulation of income, § 32 
Easements, rule against perpetuities, applicability, § 

^ 10, p, 586 
Present interest, § 11 
Enjoyment, 

Postponement, 

Beyond period, § 7 

Suspension of alienability or ownership, § 67 
Entry, suspension of power of alienation by right of, 
§ 50 

Equitable conversion, law governing, § 78 
Equitable interest, rule against perpetuities, applica-- 
bility, § 10, p. 585 
Estate tail, 

Limitations after, rule against perpetuities as 
applying, § 13 

Power to sell property before or at expiration of, 

§ 25 

Estoppel, 

Limitations, loss of right to question validity, § 81 
Substitutions and fidei commissa, § 75 
Exchange of property, powers in respect of, § 25 
Executors and administrators, 

Right to question validity of testamentary dispo¬ 
sition; § 80 

Vesting title in, violation of rule, § 14 
Executory devises, rule against perpetuities, applica¬ 
bility, § 13 

Express trust, accumulation of income, statutory re¬ 
strictions, § 33, p. 620 

Failure of issue, limitation or gift over on, S 15 
Future estate, 

Classes, limitations to, f 16 

Rule against perpetuities, equitability, vested in¬ 
terest, § 12 

Statutory provisions, creation of limitation, § 38 
Statutory restrictions on creation of, § 71 
Future interest, rule against perpetuities, applicabili¬ 
ty, contingent interest, § 13 
Future limitation, § 1 
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Gestation period, postponement of vesting of rule 
against, § 4 

Gifts, postponement of payment, vested gifts, § 67 
Grandchildren, limitation or gift over to, § 14 
Graves, trusts for care and preservation of, § 29 
Great grandchildren, 

Limitation or gift over to, violation of rule, § 14 
Unborn grandchildren of living person, limitation 
to, § 17 

Heirs, limitations to successive donees with remainder 
to, § 40 

Husband and wife, limitations to wife and children of 
grantor, statutory provisions, § 39 
Immediate issue, limitations to persons in being and 
immediate issue, § 41 

Implied trust, accumulation of income, statutory re¬ 
striction, § 33, p. 620 
Infants. 

Accumulation of income, trusts for during minori¬ 
ty, § 33, p. 618 

Limitations to wife and children of grantor, 
statutory provisions, § 39 
Minors, generally, post 

Installments, gifts payable in, postponement of pos¬ 
session and enjoyment, § 67 

Intent, uspension of alienability, violation of statute, 
§ 49 

Intention, 

Rule against perpetuities, purpose to defeat, •§ 35 
Wills, construction in accordance with, •§ 37 
Issue, 

Limitation or gift over to, violation of rule, § 14 
Limitation over on failure of, § 15 
Limitations to persons in being and immediate 
issue, § 41 

Possibility of, § 6, p. 583 

Suspension of alienability or ownership, possi¬ 
bility of issue, § 48 

Joint stock companies, lives in being within rule 
against, § 4 

Law governing, §§ 76-79 
Leases, 

Powers in respect of, § 25 
Rule against perpetuities, applicability, § 11 
Suspension of ownership as result of, § 63 
Suspension of power of alienation, § 54 
Legacies, 

Persons entitled to assert invalidity, § 80 
Postponement of time for payment, § 67 
Power to sell property to pay, § 25 
Trusts to pay, § 29 

Accumulation of income, § 32 
Accumulations, statutory provisions, '§ 33, 
p, 619 

Legal estates, 

Suspension of ownership, § 59 
Suspension of power of alienation, § 50 
Liens, 

Suspension of ownership, § 65 
Suspension of power of alienation, § 57 
Life estates, 

Oy pres doctrine, successive life estate, § 37 

Postponement of vesting, § 66 

Remainder on term of years, limitation, § 71 

Remainders on, statutory provisions, § 71 

Rule against perpetuities, future estates in, § 13 


f Life estates—Continued, 

Successive estates, § 71 

Creation without violating rule against per¬ 
petuities, § 14 

Suspension of power of alienation, § 50 
Terms of years, remainders for life on, § 71 
Unborn persons, vesting within limits, § 17 
Usufruct of property, § 75 

Life in being, power to sell property at termination of 
minority after, § 25 

Lifetime, trust for accumulation of income during, § 
33, p. 618 
Limitations, 

Alternative contingencies, separation of invalid 
provision, i 70, p. 673 
Charities, § 20 
Classes, § 16 

Construction, §§ 35-37, 70, pp. 669-677 
Conveyances not extending beyond three lives 
and ten years, § 42 
Cy pres doctrine, application, § 37 
Definition of, § 1 

Determination of validity, § 6, p. 581 

Effect of remoteness on other limitations, § 22 

Estoppel to question validity, § 81 

Issue, failure of, § 15 

Limitation over to, § 14 
Lives in being, § 4 

Loss of right to question validity, § 81 
Personalty, law governing, § 77 
Persons in being and immediate issue or descend¬ 
ants, § 41 

Power of appointment, exercise of, § 24 
Presumptions, legality, § 70, p. 670 
Prior limitations as affected by remoteness of, S 
22 

Remainders, unborn persons, § 66 
Rule against, generally, post 
Series of persons, § 19 

Severance of invalid limitations, § 70, p. 671 
Statutory provisions, post 

Subsequent limitations dependent on void prior 
limitations, § 22 

Successive donees with remainder to heirs, stat¬ 
utory provision, § 40 
Surviving spouse, § 18 

Survivorship, shares accruing by, § 70, p. 676 
Trusts, generally, post 
Unborn person, § 17 
Validity, presumptions, § 70, p. 670 
Vesting of estates precluded by, operation andf 
effect, § 21 

Wife and children of grantor, statutory provi¬ 
sions, § 39 
Lives in being. 

Issue, limitation over to not otherwise exceeding,. 
§ 14 

Living persons, limitation of interest to, § 41 
Period of postponement of vesting, § 4 
Powers, exercise of, § 23 

Suspension of alienation or ownership, § 45, p. 
633 

Trusts, suspension of power of alienation in re¬ 
spect to beneficial interests under, § 51, p. 652 
Maintenance of property, trusts for, § 29 
Marriage, trust for accumulation of income until, S: 
33, p. 618 
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Meaning of words, § 1 
Minors, 

Limitations to wife and children of grantor, stat¬ 
utory provisions, § 39 
Suspension of alienability or ownership. 

Additional period of minority, § 45, p, 640 
Limitations in respect of, § 70, p. 676 
Minority, § 45, p. 637 
Results of infancy, § 67 

Trust, separability of shares in trust for benefit 
of, § 70, p. 675 

Trusts for accumulation of income during minori¬ 
ty, § 33, p. 618 
Modification, 

Rule against perpetuities, statutory provisions, § 
38 

Trust, suspension of power of alienation as af¬ 
fected by reservation of right, § 51, p. 654 
Monuments, trusts for care and preservation of, § 29 
Mortgages, 

Powers in respect of, § 25 

Rule against perpetuities, applicability, § 10, p. 
586 

Suspension of alienation, § 57 
Mortmain, statutes of, § 2, p. 575 
Municipal corporations, persons in being, limitations 
as applicable to, § 41, n. 99 

Operation and effect, rule against perpetuities, § 21 
Options, 

Rule against perpetuities, applicability, § 13 
Suspension of power of alienation, § 56 
Origin of rule against, § 2, p. 576 
Trusts for accumulation, § 32 
Ownership. Suspension of ownership, generally, post 
Partial invalidity, trust for accumulation of income, 
§ 33, p. 622 

Devolution of released income, § 33, p. 623 
Particular trusts, § 29 

Partition, restriction on right to, violation of rule, § 
14 

Parts of lives, suspension of alienability or owner¬ 
ship, § 45, p. 637 

Period of postponement of vesting, 

Estate, § 4 
Trusts, § 27 

Perpetual lease, suspension of power of alienation, § 
54 

Person not in being, limitations to and over from, § 17 
Personal property, 

Law governing. 

Limitations, § 77 
Realty in same limitation, § 79 
Persons in being and immediate issue, limitations 
as applying, § 41 

Rule against perpetuities, applicability, § 10, p. 

585 ^ 

Suspension of ownership, applicability of statu¬ 
tory provision, § 43 

Suspension of power of alienation, application to, 
§ 49 

Persons in being, limitations to and immediate issue 
or descendants, § 41 
Possession, 

Postponement beyond period, § 7 
Postponement, suspension of alienability or own¬ 
ership, § 67 


Possibility, 

Duration of trusts, accumulation of income, § 32 
Issue, suspension of alienability or ownership, § 
48 

Powers, remote appointment under, § 24 
Suspension of alienability, releasing or forfeiting 
interest, § 49 

Suspension of alienability or ownership, exceed¬ 
ing statutory period, § 48 
Possibility of reverter. 

Rule against perpetuities, applicability, § 12 
Suspension of power of alienation, § 50 
Possible contingencies, vesting of estate, § 6, p. 580 
Posthumous birth, period of postponement of vesting 
in case of, § 4 
Postponement, 

Possession, suspension of alienability or owner¬ 
ship, § 67 

Vesting of estate, § 1 

Alternative contingencies, § 70, p. 673 
Life estate, § 14 
Lives in being, § 4 
Period of, § 4 

Possession or enjoyment, § 7 
Remainder, '§ 66 

Severance of invalid limitations, % 70, p. 671 
Successive postponement, § 46, pp. 642-645 
Survivorship, shares accruing by, § 70, p. 676 
Suspension of alienation, generally, post 
Suspension of ownership, generally, post 
Trusts, § 27 

Powers, §§ 23-25, pp. 604-608 

Absolute ownership, grant of, § 24 
Alternative powers, '§ 23 
Appointment, § 24, pp. 604-607 

Suspension of alienability or ownership, pos¬ 
sibility of exceeding statutory period, | 
48 

Suspension of ownership as to beneficial in¬ 
terest under, | 61 

Suspensions and postponements, observation 
in exercising power, § 46, p. 643 
Ascertainment of donee, § 23 
Beneficial estates under, suspension of power of 
alienation, § 52 
Exchange of property, § 25 
Execution of power of appointment, § 24 
Leases, § 25 

Limitations and exercise of power of appointment, 
§ 24 

Mortgages, § 25 

Possibility of exercise within time, § 23 
Possibility of remote appointment, § 24 
Remoteness, generally, § 23 
Reserved power of appointment, § 24, n. 40 
Sale, § 25 

Vesting of estate pursuant to, § 24 
Wills, general power exercisable only by, § 24 
Precatory provisions, absolute gift by, validity, § 75 
Preemption, contract for right of, rule against per¬ 
petuities as applicable, § 13 

Preparations, lives in being within rule against, § 4 
Present interest, rule against perpetuities, applicabili¬ 
ty, § 11, p. 588 
Presumptions, 

Limitations, validity, § 70, p. 670 
Substitutions and fidei comnaissa, § 75 
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Primary trust, invalidity of secondary trust as af¬ 
fecting, § TO, p. 672 

Prior limitations, remoteness of subsequent limitations 
as affecting, § 22 

Private parks, charge for maintenance, rule against 
perpetuities as applicable, § 10, p. 587 
Private trusts. Trusts, generally, post 
Profits prendre, rule against perpetuities, applica¬ 
bility, § 11 
Property, 

Charge on, suspension of ownership, § 64 
Rule against perpetuities as rule of, § So, n. 49 
Trusts for maintenance of, §*29 

Public policy, 

Accumulation of income, trusts for, statutory re¬ 
strictions, § 33, p. 617 
Rule against, § 2, p. 574 

Suspension of alienability or ownership, statutory 
provisions, § 43 

Trusts for accumulation of income, § 32 
Purpose, 

Civil law, statutory provisions, § 74 
Rule against, § 2, p. 575; § 35 
Real estate, persons in being and immediate issue, 
limitations applying to, § 41 
Real property, 

Law governing, personalty in same limitation, § 
79 

Rule against perpetuities, applicability, § 10, p. 
585 

Suspension of power of alienation, application to, 
§ 49 

Religious trusts, suspension of alienability or owner¬ 
ship, § 68 
Remainders, 

Life estates, statutory provisions, § 71 
Limitations to successive donees with remainder 
to heirs, § 40 

Postponement of vesting, § 66 
Rule against perpetuities, 

Applicability, 

Contingency of marriage, § 14 
Contingent remainders, § 13 
Vested remainders, § 12 

Successive life estates, limitation, § 71 
Suspension, 

Alienability or ownership, successive suspen¬ 
sions, § 46, p. 643 
Ownership, states in, § 43 
Power of alienation, vested remainder, § 50 
Remoteness, determination of question, § 6, p. 581 
Renewals, leases, rule against perpetuities as applica¬ 
ble, f 11 

Reserved powers, appointment, § 24, n. 40 
Restraint and alienation. Suspension of Alienabil¬ 
ity, generally, post 
Restraint of alienation, 

Rule against perpetuities distinguished, § 2, p. 575 
Three lives and ten years, conveyances not ex¬ 
tending beyond, § 42 
Trust, § 27 

Trust provision, validity, § 67 
Wills, violation of rule, § 14 

Restrictions, 

Rule against, § 2, p. 574 


Restrictions—Continued, 

Trust for accumulation of income, statutory pro¬ 
visions, § 33, p. 621 

Wills, provisions as violating rule, § 14 
Retroactive operation, trusts for accumulation of in¬ 
come, statutory restrictions, § 33, p. 617 
Reversions, 

Rule against, applicability, vested estate, § 12 
Suspension of alienability or ownership, succes¬ 
sive suspensions, § 46, p. 643 
Suspension of power of alienation, § 50 
Revocation, trust, 

Suspension of ownership as affected by reserva¬ 
tion of right, § 60, p. 663 

Suspension of power of alienation as affected by 
right to revoke, § 51, p. 653 
Rule against, §§ 2-22, pp. 574^604 
Accumulation, generally, ante 
Alternative contingencies, § 6, p. 582 
Ambiguous provisions, construction with respect 
to rule, § 36 

Avoidance of application, construction to avoid, 
§ 36 

Charitable gifts, applicability, § 10, p. 586 
Present interest in, § 11, p. 588 
Charitable trusts, generally, ante 
Charities, limitations to and over from, § 20 
Classes, limitations to, § 16 

Commencement of period of postponement against 
vesting, § 4 
Common law, § 3 
Conflict of law, § 76 
Constitutional provisions, §§ 72, 73 
Construction of limitation, §§ 35-37 
Contingent estates or interests, § 10, p. 685 
Contingent interest, applicability, future interest, 
§ 13 

Continuance of estate, § 8 
Contracts or rights, applicability, § 10, p. 586 
Covenant for renewal of lease, applicability, § 11 
Curtesy, applicability, § 10, p. 586 
Destructible interests, applicability, future in¬ 
terests, § 13 
Development, § 2, p. 576 
Distinction, § 2, p. 575 
Dower, applicability, § 10, p. 586 
Duration of estate, application, § 8 
Easements, applicability, § 10, p. 586 
Present interest, § 11 

Enjoyment, postponement beyond period, § 7 
Equitable interest, applicability, § 10, p. 585 
Executory devises, applicability, § 13 
Future interest, applicability, 

Contingent interests, § 13 
Vested interests, § 12 
Intention, purpose to defeat, § 35 
Interests subject to, §§ 9-13, pp. 584-592 
Law governing, § 76 
Leases, applicability, § 11 
Life estates. 

Applicability, future interests, § 13 
Successive life estates, § 14 
Limitation over on failure of issue, § 15 
Limitations, generally, ante 
Meaning of, § 10, p. 584 
Modification, statutory provision, § 38 
Modification by statute, § 2, p..575 
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Rule against—Continued, 

Mortgages, applicability, § 10, p, 5S6 

Nature of interest subject to, § 10, pp. 584-588 

Operation and effect, § 21 

Options, applicability, § 13 

Origin, § 2, p. 576 

Trusts for accumulation, § 32 
Particular limitations, §§ 14-20, pp. 592-601 
Partition, restriction on rights as violation of, § 
14 

Period of postponement of vesting, § 4 
Personal property, applicability, § 10, p. 585 
Persons entitled to assert, § 80 
Possession, postponement beyond period, § 7 
Possibility of reverter, applicability, § 12 
Possible contingencies, § 6, p. 580 
Powers, generally, ante 

Preemption, contract for right of as subject to, § 
13 

Present interest, applicability, § 11, p. 588 
Prior limitations, effect of remoteness of limita¬ 
tions on, § 22 

Private parks, charge for maintenance of, § 10, 
p. 587 

Profits h prendre, applicability, § 11 

Property, rule of, § 35, n. 49 

Public policy, § 2, p. 574 

Purpose, *§ 2, p. 575; § 35 

Real property, applicability, § 10, p. 585 

Remainders, applicability. 

Contingent remainders, § 13 
Vested remainders, § 12 

Remoteness, determination of question, § 6, p. 
581 

Requirements generally, §§ 5-8, pp. 580-584 
Restriction, § 2, p. 574 

Reversions, applicability, vested estate, § 12 
Right to assert, §§ 80, 81 
Scope of, § 10, pp. 584-588 
Series of persons, limitations to, § 19 
Shifting uses, applicability, § 13 
Springing uses, applicability, § 13 
Statutory modification, § 2, p. 575 
Statutory provisions, modification of rule, § 38 
Surviving spouse, limitation to and over from, § 
18 

Termination of estate, application, § 8 
Testamentary provision for payment of debts, ap¬ 
plicability, § 10, p. 587 
Trusts, generally, post 

Unborn persons, limitations to and over from, § 
17 

Vested estate, applicability, future interest, § 12 
Vested estates or interests, applicability, § 10, p. 
585 

Violation, construction of provision as violating, 
§ 35 
Wills, 

Construction with respect to application, § 35 
Limitation in respect to .estates created by, § 
10, p. 587 
Violation of, § 14 

Sales, 

'Powers to sell, § 25 
Trusts, 

Suspension of ownership as affected by res¬ 
ervation of right to sell, § 00, p. 663 

70 C.J.S.—68 


Sales—'Continued, 

Tru sts—Continued, 

Suspension of power of alienation as affected 
by reservation of right to solve, § 51, p. 
654 

Secondary trust, invalidity as affecting primary trust, 
§ 70, p. 672 

Series of persons, limitations to, § 19 
Shifting uses, rule against perpetuities, applicability, 
§ 13 

Springing uses, rule against perpetuities, applicabili¬ 
ty, § 13 

Statutory provision, §§ 38-71, pp. 627-679 

Accumulation of income, trusts for, § 33, pp- 
616-623 

Annuities, violation of provisions against per¬ 
petuities, § 53 

Charitable trusts, accumulation of income, § 33, 
p. 619 

Civil law, § 74 

Construction of limitations as reference to, § 70, 
p. 669 

Fidei eommissa, § 75 
Future estates, 

Creation and limitation, § 38 
Restrictions, § 71 
Limitations, 

Conveyances not extending beyond three lives 
and ten years, § 42 

Persons in being and immediate issue or de¬ 
scendants, § 41 

Successive donees with remainder to heirs, | 
40 

Wife and children of grantor, § 39 

Nature in general, §§ 38-42, pp. 627-631 
Operation in general, §§ 38-42, pp. 627-631 
Remainders on life estates, § 71 
Right to assert, §§ SO, 81 

Rule against, modification by superseding effect, 
§ 2, p. 575 
Substitutions, § 75 

Successive donees with remainder to heirs, limi¬ 
tations to, § 40 
Successive life estates, § 71 
Suspension, 

Alienability, §§ 43-57, pp. 631-658 
Ownership, generally, post 
Power of alienation, three lives and ten 
years, '§ 42 

Trusts, accumulation of income, § 33, pp. 616-623^ 

Subsequent limitations, prior void limitations as af¬ 
fecting, § 22 

Substitutions, statutory prohibition, § 75 
Succession of donees, violation of statute prohibiting 
substitution, § 75 

Successive donees, limitations to remainder to heirs, 
§ 40 

Successive life estates, statutory provisions, § 71 
Support of incompetent, trust for accumulation of 
income, statutory restriction, § 33, p. 620 
Surviving spouse, 

Limitation to and over from, § IS 
Suspension of alienability or ownership, limita¬ 
tion, § 45, p. 636 

Survivorship, limitation and respect to shares accruing 
by, § 70, p. 676 


1173 



INDEX TO PEBPETVITIES 


Suspension of alienability, 

Additional period of minority, § 45, p. 640 
Age, limitation, § 45, p. 635 
Age of beneficiary, § 70, p. 676 
Alternate lives, limitation, § 45, p. 637 
Alternative contingencies, separability of invalid 
provision, § 70, p. 673 
Annuities, § 53 

Beneficial estates under powers, § 52 

Beneficial interests under trusts, § 51, pp. 651-655 

Beneficiaries during period, § 47 

Charge on property, § 55 

Charitable trusts, §§ 68, 69 

Circumstances affecting measurement of period, 
■§ 45, p. 642 

Civil rights, suspension of, § 67 
Conditional limitation, § 50 
Contingent limitation, § 49 

Conveyance of interest or expectancy as preclud¬ 
ing, § 49 

Corporation to be formed for charitable purposes, 
§ 69 

Designation of period in instrument creating limi¬ 
tation, § 45, p. 636 
Determination of, § 49 
Enjoyment, postponement of, § 67 
Fixed duration, terms of, § 45, p. 638 
Indefinite duration, terms of, § 45, p. 639 
Infancy, § 67 

Intent, violation of statute, § 49 

Issue, possibility of, § 48 

Leases, § 54 

Legal estates, § 50 

Liens, § 57 

Life estates, § 50 

Marriage, designated living persons, § 45, p. 638 

Methods of occasioning, § 49 

Minority, 

Additional period of, § 45, p. 640 
Period of, § 45, p. 637 
Mortgage on property, § 57 
Number of persons benefited, § 47 
Options, § 56 
Parts of lives, § 45, p. 637 
Perpetual lease, § 54 
Personal property, application, § 49 
Possibility, 

Exceeding statutory period, § 4$ 

Releasing or forfeiting interest, § 49 
Reverter, § 50 

Postponement of possession, § 67 
Power of appointment, observation in exercise of, 
§ 46, p. 643 

Powers, beneficial estates under, § 52 
Prior arrival at majority or specified age, § 45, p. 
642 

Real property, application to, § 49 
Religious trusts, § 68 
Reversion, § 50 

Severance of invalid limitations, § 70, p. 671 
Subordinate measures of period, § 45, p. 640 
Successive suspension, § 46, pp. ^2-645 
Survivorship, shares accruing by, § 70, p. 676 
Terms, 

Fixed duration, § 45 
Indefinite duration, § 45, p. 639 
Instrument creating, § 49 


Suspension of alienability—Continued, 

Three lives and ten years, conveyances not extend¬ 
ing beyond, § 42 
Trusts, 

Beneficial interests under, § 51, pp. 651-655 
Separation of shares in, § 70, p. 674 
Unborn persons, limitation, § 45, p. 635 
Violation of statute, intent, § 49 
Suspension of alienation, 

Class, devise to, § 45, p. 635 
Distinction, § 43 

Domestic animals, limitation to lives of, § 45, p. 
635 

Exceeding statutory period, § 45, p. 634 
^ Lives in being, § 45, p. 633 

Measurement of period, | 45, pp. 633-642 
Period of, § 43 

Power of sale as curing unlawful suspension, § 49 
Public policy, § 43 
Remainder, states in, § 43 
Vested remainder, § 50 

Suspension of ownership, 58-65, pp. 658-664 
Additional period of minority, § 45, p. 640 
Age, limitation, § 45, p. 635 
Age of beneficiary, § 70, p. 676 
Alternate lives, limitation, f 45, p. 637 
Alternative contingencies, separability of invalid 
provision, § 70, p. 673 
Annuities, § 62 

Beneficial interests under powers, § 61 

Beneficial interests under trusts, § 60, pp. 659-663 

Beneficiaries during period, § 47 

Charge on property, § 64 

Charitable trusts, |§ 68, 69 

Circumstances affecting measurement of period, S 
45, p. 642 

Civil rights, suspension of, § 67 
Class, devise to, § 45, p. 635 
Corporation to he formed for charitable purposes, 
§ 69 

Defeasance, gift subject to, § 59 
Designation of period in instrument creating limi¬ 
tation, § 45, p. 636 
Determination, § 58 
Distinction, § 43 

Enjoyment, postponement of, § 67 

Exceeding statutory period, § 45, p. 634 

Fixed duration, terms of, § 45, p. 638 

Gift over in event of death of legatee, § 59 

Indefinite duration, terms of, !§ 45, p. 639 

Infancy, § 67 

Issue, possibility of, § 48 

Leases operating as, § 63 

Legal interest, § 59 

Liens, § 65 

Lives in being, § 45, p. 633 

Marriage, suspension of alienability or ownership 
until, § 45, p. 638 

Measurement of period, § 45, pp. 633-642 

Methods of occasioning, § 58 

Minority, 

Additional period of, § 45, p. 640 
Period of, § 45, p. 637 
Number of persons benefited, § 47 
Parts of lives, § 45, p. 637 
Period of, § 43 

Personalty, application to, $ 43 
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Suspension of ownership—'Continued, 

Possibility of exceeding statutory period, § 48 
Postponement of possession, § 67 
Power of appointment, 

Beneficial interest under, § 61 
Observation of suspension in excess of, § 46, 
p. 643 

Prior arrival at majority or specified age, § 45, p. 
642 

Public policy, § 43 
Religious trusts, § 68 

Severance of invalid limitations, § 70, p. 671 
Subordinate measures of period, § 45, p. 640 
Successive suspensions, § 46, pp. 642-645 
Survivorship, shares accruing by, § 70, p. 676 
Terms, 

Fixed duration, § 45 
Indefinite duration, § 45, p. 639 
Instrument, § 58 
Trusts, 

Beneficial interests under, § 60, pp. 659-663 
Separation of shares in, § 70', p. 674 
Unborn persons, limitation, § 45, p. 635 
Vested interest, § 58 
Vested remainders, § 59 
Termination, 

Estate, rule as applicable to, § 8 
Trust, 

Right of termination, § 27 
Suspension of alienability as affected by right 
to terminate, § 51, p. 653 

Trusts for accumulation of income, right of ter¬ 
mination, § 32 
Testamentary provisions, 

Limitations affecting validity, § 21 
Payment of debts, rule against perpetuities as ap¬ 
plicable, § 10, p. 587 

Three lives and ten years, conveyances not extending 
beyond, statutory provisions, § 42 
Trusts, §§ 26-34, pp. 608-625 

Accumulation, generally, ante 
After-born children, inclusion as affecting validity, 
§ 60, p. 660, n. 99 

Annuities, payment from, suspension of ownership, 

§ 60, p. 602 

Beneficial interest, vesting of, § 28 
Beneficial interests under, suspension of power of 
alienation, § 51, pp. 651-655 
Business purposes, § 29 
Charitable trusts, generally, ante 
Computation period prescribed by rule against per¬ 
petuities, § 26 

Consent to termination, suspension of power of 
alienation as affected, § 51, p. 655 
Debts, payment. 

Accumulation of income, § 32 
Accumulations, statutory provisions, § 33, p. 
619 

Debts or legacies, payment of, § 29 
Discretionary power of distribution, § 28 
Duration, § 27 

Accumulation of income, § 32 
Effect of remoteness, § 26 

Graves or monuments, care and preservation of, 
§ 29 

Infants, separability of shares in trust for, § 70, 
p. 675 


Trusts—Continued, 

Legacies, payment of, 

Accumulation of income, § 32 
Accumulations, statutory provisions, § 33, 
p. 619 

Maintenance of property, § 29 
Modification, suspension of power of alienation as 
affected by reservation right, § 51, p. 654 
Particular trusts, § 29 

Period of postponement of vesting of estate, § 27 
Possibility of duration, accumulation of income, 
§ 32 

Postponement of time of payment, validity as af¬ 
fected, § 67 

Postponement of vesting of estate, discretion of 
trustee, § 66 

Powers in, suspension of alienation, § 52 
Property, maintenance of, § 29 
Remainders and estates in, postponement of vest¬ 
ing, § 66 

Reservation of power of revocation, effect of, § 26 
Restraint on alienation, validity, § 67 
Revocation, suspension of ownership as affected 
by reservation of right, § 60, p. 663 
Revocation, suspension of power of alienation as 
affected by right to revoke, § 51, p. 653 
Sale, 

Suspension of ownership as affected by reser¬ 
vation of right, § 60, p. 6C3 
Suspension of power of alienation as affected 
by reservation of power to sell, § 51, p. 654 
Separation of shares in, § 70, p. 674 
Suspension of alienability or ownership, separa¬ 
tion of shares in trust, § 70, p. 674 
Suspension of ownership, beneficial interest under, 
§ 60, pp. 659-663 

Suspension of power of alienation, beneficial inter¬ 
ests under, § 51, pp. 651-655 
Termination, right of, § 27 

Suspension of alienability as affected by 
right to terminate, § 51, p. 653 
Vesting of beneficial interest, § 28 
Vesting of estate, effect of, § 27 
Unborn children, persons in being within statute re¬ 
lating to limitations to, § 41 
Accumulation of income, trusts for, § 33, p. 618 
Donation of will, capability of receiving by, § 74 
Gestation period, computation, § 4 
Issue, generally, ante 
Limitations to and over from, § 17 
Possibility of issue, § 6 
Powers, validity, § 23 

Powers in trusts, suspension of power of aliena¬ 
tion, § 52 

Remainders, limitation, § 66 

Suspension of alienability or ownership, limitation, 
§ 45, p. 635 

Usufruct, life estate, § 75 
Validity, 

Limitation precluding vesting of estate within 
prescribed period, § 21 
Trusts for accumulation, § 32 
Vested estate, 

Classes, limitation over to, § 16 
Rule against perpetuities, applicability, § 10, p. 585 
Future interest, § 12 

J Vested gifts, postponement of payment, § 67 
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Vested remainders, 

Suspension of ownership, § 59 
Suspension of power of alienation, | 50 
Vesting of estate, 

Alternative contingencies, § 6, p. 582 
Charitable trust, accumulation of income, § 34, p. 
624 

Enjoyment, postponement beyond period, § 7 
Executors or administrators, violation of rule, § 14 
Limitation precluding, operation and effect, § 21 
Limitations generally, § 1 
Possession, postponement beyond period, § 7 
Possible contingencies, § 6, p. 580 
Postponement, period of, § 4 
Power of appointment, § 24 
Remainders, postponement, § 66 
Trusts, generally, ante 


Waiver, suspension of alienation or ownership, statu¬ 
tory provisions, § 43 
Wills, 

Cy pres doctrine, construction, § 37 

Intention, construction in accordance with, § 37 

Powers exercisable only by, § 24 

Restraint and alienation, violation of rule, § 14 

Restrictions, violation of rule, § 14 

Rule against perpetuities. 

Construction with respect to application, § 35 
Limiting estates created by wills, § 10, p. 587 
Violation of, § 14 

Validity, limitations affecting, § 21 
Words and phrases, '§ 1 

Accumulation, § 33, p. 620 
Definitions, generally, ante 
Next eventual estate, § 33, p. 623 
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Abandonment, 

Liability for unwarranted abandonment of case 
after assumption, § 48, p. 966 
Negligence and malpractice, post. 

Ability to pay compensation for seiTices, 

Amount recoverable as affected, § 71, p. 1033 
Effect on compensation, •§ 68, p. 1025 
Aboi’tion, revocation or suspension of license or cer¬ 
tificate on ground of, 

Criminal abortion, § 17, p. 884 
Offer to produce, ■§ 17, p. 879 
Accrual of cause of action, malpractice, § 60 
Accusation, revocation of license or certificate, pro¬ 
ceeding for, § 18, p. 890 
Actions, 

Breach of contract of employment, § 38 
Compensation for services, recovery of, §§ 72-78, 
pp. 103M045 

License or certificate, penalties for practicing 
without, § 30 

Malpractice, maintenance of, §§ 56-67, pp. 981- 
1023 

Administrative authority and power, license or cer¬ 
tificate, 

Officers or boards, § 13, p. 859 
Suspension or revocation, § 16, p. 875; § 18, p. 
887 

Administrative regulations, practice of profession, § 
3, p. 821 
Admissions, 

Negligence and malpractice, sufficiency, § 62, p. 
1005 

Skill or care, effect of admission of want of, § 50 
Adult children, compensation for services rendered 
pursuant to request of parent, § 70, p. 1030 
Advance payment, compensation for services, recovery 
back, § 68, p. 1025 
Advertisement, 

License or certificate, 

Professing to cure or heal, § 10, p. 839 
Revocation on ground of advertisement, § 17, 
p. 881 

Regulation, § 32, pp. 935-939 
Affidavits, 

License or certificate, 

Conclusiveness of affidavit filed by applicant, 
§ 13, p. 861 

Proceedings for revocation, § 18, p. 895 
Practicing without authority, prosecution for, § 
25, pp. 919-924 

Affirmative defenses, malpractice, burden of proof, § 


62, p. 996 

Agents, negligence or malpractice, liability for, § 54, 
p. 979 

Aggravation of injury, malpractice, liability, § 67, p. 
1020 

Aiders and abettors, practicing without license or 
authority, § 10, P- 833 
Revocation of license, § 17, p. 887 


Allopathic defined, § 1, p. 804 
Amendment, 

Complaint, 

Malpractice, actions for, § 61, p. 988 
Revocation of license or certificate, § 18, p. 
893 

Statutes regulating practice, § 3, p. 822 
Amount, 

Compensation for services, § 71, pp. 1031-1034 
Damages, malpractice, § 67, p. 1021 
Anaesthetics, 

Care required in using, § 41, p. 959 
Negligence or malpractice, liability of physician 
administering, § 54, p. 978 
Osteopaths, right to administer, § 15, p. 872 
Annual license, § 20 

Revocation, § 16, p. 873 
Annulment. License or certificate, post 
Answer, 

Compensation for services, action for, § 76, p. 
1036 

Malpractice, actions for, § 61, p. 988 
Antidotes, osteopaths, right to administer, § 15, p. 872 
Antiseptics, osteopaths, right to administer, § 15, P. 
872 

Appeal and error, 

Compensation for services, actions to recover, § 
78 

License or certificate, 

Actions for penalties for practicing without, 

§ 30 

Proceedings for revocation, § 18, p. 908 
Refusal by examining board, § 13, p. 864 
Malpractice, actions for, § 66 
Medical societies, review of action, § 79 
Practicing without authority, prosecution for, § 
29 

Appliances, license or certificate, sale of, § 10, p. 844 
Appointments, licensing boards or departments, § 13, 
p. 857 

Apprentices, negligence and malpractice, liability for, 
§ 54 p. 979 

Army, exemption from license requirements of med¬ 
ical offlcei’, § 9 
Assistants, 

Compensation as recoverable for services of, § 68, 
p. 1025 

Negligence and malpractice, liability for, § 54, 
p. 978 

Associations, medical societies, §§ 79, 80 

Assumed name, practice under, § 33 

Assumpsit, compensation for services, recovery on, 

Assumption of liability, compensation for services, § 
70, p. 1029 

Asylums, license or certificate, exemption of mem¬ 
bers of staff, § 9 

Attendance, duty in respect of after operation or 
treatment, § 48, p. 964 
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Attendants, 

Medical attendant deiined, § 1, p, 807 
Negligence, liability of physician for, § 54, p. 970 
Attorney general, practicing without authority, con¬ 
duct of prosecution for, § 24 
Authority. Practicing without authority, generally, 
post 

Autotherapy, naturopathy as including practice of, 
§ 1, p. 809 

Barbers, license or certificate, treatment for purpose 
of beautification, § 10, p. 835 
Beauticians, license or certificate, treatment by, § 10, 
p. 835 

Beneficial results, compensation for services as de¬ 
pendent on, § 68, p. 1024 

Betrayal of professional secrets, revocation or sus¬ 
pension of license on ground of, § 17, p. SSO 
Biologieals, naturopathy as including, § 1, p. 809 
Blood transfusions, minors, consent of parents, § 48, 
p. 968 

Boards, license or certificate, 

Powers in respect of, § 13, pp. 856-866 
Kevocation or suspension, § 16, p. 874 
Branch ofiBces, optometry, practice of, § 34 
Breach of contract, employment, §§ 37, 38 
Burden of proof. Presumptions and burden of proof, 
generally, post 

Business, license or certificate, engaging in practice 
as, § 10, p. 833 

By-laws, medical societies, §§ 79*, SO 
Cappers, revocation or suspension of license on ground 
of employment, § 17, p. 880 
Care required. Negligence and malpractice, post 
Causal connection, malpractice, burden of proof, § 
62, p. 995 

Certainty, negligence in malpractice, pleadings in ac¬ 
tions for, § 61, p. 986 

Certificate. License or certificate, generally, post 
Certiorari, license or certificate, review of. 

Order revoking or suspending, § 18, p. 005 
Refusal to grant, § 13, p. 865 
Charges, revocation of license or certificate, proceed¬ 
ings for, § 18, p. 892 

Charity patients, negligence or malpractice, liability 
to, § 52 

Childbirth, prophylactic, statutory requirements, § 35 
Children, operation on, consent of parents, § 48, p. 968 
Chiropodist defined, § 1, p. 804 
Chiropody, 

Defined, § 1, p. 804 
License or certificate, § 10, p. 844 
Limited license, § 15, p. 868 
Necessity, § 8 

Offense of practicing without, § 6 
Chiropractic and chiropractors, 

Definitions, 

Chiropractic or chiropracties, § 1, p. 804 
Chiropractors, § 1, p. 805 
License or certificate, 

Examination of applicants, f 12, p. 851 
Limited license, § 15, p. 869 
Necessity, § S 

Offense of practicing without, § 6 
Practice of chiropracties, § 10, p. 837 
Qualifications of applicant, § 12, p. 847 
Osteopath distinguished, § 1, p. 812, n. 87 
Practitioners in field of medicine, §1, p. 816 


• Chiropractic and chiropractors—Continued, 

I Regulation of practice, § 3, p. 822 

Title, regulation of use of, § 31, p. 933, n. 64 
Chirurgeon defined, § 1, p. 805 
Christian Science, 

Healer defined, § 1, p. 807 

license or certificate, treatment by, § 10, p. 837 
Circumstantial evidence, 

Compensation for services, actions to recover, f 
77, p. 1041, n. 20 

Negligence or malpractice, establishment by, § 62, 
p. 1004 

Practicing without authority, admissibility in 
prosecution for, § 27, p. 926, n. 76 
Registration, prosecution for violation of law, 
23, p. 918 

Clairvoyants, license requirements, exemption, § 9 
Classification, license or certificate, § 11 
Committee of practitioners, revocation of license or 
certificate, § 18, p. 901 
Compensation, §§ 68-78, pp. 1023-1045 
Ability to pay, § 68, p. 1025 

Amount recoverable as affected, § 71, p. 1033 
Actions for, §§ 72-78, pp. 1034-1045 
Admissibility of evidence in action for, § 77, 
1039 

Advance payments, recovery back, § 68, p. 1025 
Affidavit to defense in action for, § 76, p. 1037 
Amendment of disqualifying act as affecting rig'ht 
to, § 69 

Amount of, § 71, pp. 1031-1034 
Answer in actions for, § 76, p. 1036 
Appeal in action to recover, § 78 
Assistants, services of, § 68, p. 1025 
Assumpsit as lying to recover, § 73 
Assumption of liability for services rendered an¬ 
other, § 70, p. 1029 

Beneficial results as essential to recovery, § 68^ 
p. 1'0'24 

Burden of proof in action for, § 77, pp. 1038, 
1039 

Circumstantial evidence, actions to recover, § 77,. 
p. 1041, n. 20 

Complaint in action for, § 76, p. 1036 
Conflicting evidence, jury question, § 78 
Consultants, 

Fees of consultants, § 68, p. 1026 
Recovery for services of, § 68, p. 1025 
Custom, 

Admissibility of evidence as to, § 77, p. 1039' 
Recovery on basis of, § 71, p. 1032 
Defenses in action for, § 74 
Dependency on right to practice, § 69 
Direction of yerdict in action for, § 78 
Disqualifying statutes, right as affected, § 69 
Distance traveled in response to call as affecting 
amomit, § 71, p. 1032 

Drugs, recovery for drugs furnished, § 68, P- 
1026 

Estoppel to deny liability, jury question, § 78 
Evidence in actions for, § 76, p. 1037; § 77, pp. 
1038-1043 

Instructions conforming to, § 78 
Experience, 

Admissibility of evidence on issue of, § 77,. 
p. 1040 

Element in determining amount recoverable^ 
§ 71, p. 1033 
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Compensation—Continued, 

Express contract, 

Amount recoverable, § 71, p. 1031 
Liability for services rendered to another 
pursuant to, § 70, p. 1029 

Factors governing propriety of charge, § 71, p. 
1032 

Financial condition, 

Admissibility of evidence as to, § 77, p. 1040 
Defense in action for, § 74 
Effect on amount recoverable, § 71, p. 1033 
Fraud as affecting right to, § 68, p. 1024 
■Gratuitous service, 

Burden of proof, § 77, p. 1039 
Evidence as to, § 77, p. 1041 
Intention as to, § 68, p. 1025 
Jury question, § 78 
Implied agi'eement, 

Pay for services, § 68, p. 1023 

Services rendered another on request, § 
670, p. 1030 

Keasonable value of service, § 71, p. 1032 
Incapable persons, services rendered to, § 68, p. 
1023 

Instructions to jury in actions for, § 78 
Internes, recovery for services rendered by, § 68, 
p. 1025 

Issues, actions for, § 76, p. 1037 
Laboratory work, recovery for, § 68, p. 1024 
License or certificate. 

Compensation for services as dependent on, 
§ 69 

- Practice without compensation, § 10, p. 846 
Recovery by physician practicing under tem¬ 
porary license, § 69 

TVIedicines and materials, recovery for, § 68, p. 
1026 

J>7ature of, 

Action for compensation, § 73 
Case as affecting amount recoverable, § 71, 
p. 1032 

Necessity of visits, presumption, § 77, p. 1038 
Negligence in treatment as affecting right to, § 
68, p. 1024 

No cure no pay contract, § 37; § 68, p. 1024 
Number of visits, presumptions in respect of, § 77, 
p. 1038 

Nurses, license as essential to recovery, § 69 
Open account, complaint in action on, § 76, p. 10*36 
Parties to actions for, § 75 

Pension required as governing amount, § 71, p. 

1032 
Place of, 

Payment, § GS, p. 1023 

Residence or performance of services as af¬ 
fecting right, § 69 

Pleading in action for, § 76, pp. 1035-1038 
Instructions conforming to, § 78 
Practicing without authority. 

Admissibility of evidence in prosecution for, 
§ 27, p. 927 

Indictment or information as required to al¬ 
lege, § 25, p. 923 

Practitioners from without state, § 69 
Presumptions in actions for, § 77, p. 1038 
Professional standing as affecting amount re¬ 
coverable, § 71, p. 1033 

Promise to pay, presumptions, § 77, p. 1039 


Compensation—Continued, 

Qualification to practice, 

Evidence as to qualification in actions to 
recover, § 77, p. 1042 
Jury question, § 78 

Presumption in actions to recover, § 77, p. 
1038 

Quantum meruit, 

Burden of proof in action on, § 77, p. 1039 
Evidence in action on, § 76, p. 1037; § 77, p. 

1041, n. 24 
Recovery on, § 73 

Questions of law and fact, actions for, § 78 
Reasonableness of charge, jury question, § 78 
Registration as essential to recovery, § 69 
Relatives, liability for services rendered to pur¬ 
suant to request, § 70, p. 1031 
Repeal of disqualifying act as affecting right to 
recover, § 69 

Review in action for, § 78 

Revival of disqualifying act as affecting rights, 
§ 69 

Right of action for, § 73 

Rights and liabilities as to, §§ 68-70, pp. 1023- 
1031 

Satisfaction of patient, agreement making re¬ 
covery dependent on, § 68, p. 1024 
Set-off in action for, § 74 
Skill, 

Admissibility of evidence as to want of, § 77, 
p. 1039 

Element in determining amount, § 71, p. 1033 
Evidence as to lack of in action to recover, 
§ 77, p. 241 

Lack of as affecting right, § 68, p. 1024 
Presumption in action to recover, § 77, p. 
1038 

Statutory provisions, 

Recovery as dependent on compliance with, 
§ 69 

Splitting of fees, § 31, p. 934 
Successful care as essential to recovery, § 68, p. 
1024 

Sufficiency of evidence in actions for, § 77, p. 
1041 

Third persons. 

Complaint in action for services rendered to, 
§ 76, p. 1036 

Liability for, § 70, pp. 1028-1031 
Payment by, § 68, p. 1023 
Time, 

Devoted to case as governing amount, § 71, p. 
1032 

Payment, § 68, p. 1023 
Training, 

Admissibility of evidence on issue of, § 77, 
p. 1040 

Element in determining amount recoverable, 
^ § 71, p. 1033 

Travef expense as included in amount recover¬ 
able, § 71, P. 1032 
Trial, actions to recover, § 78 
Unauthorized practice as precluding recovery, § 
69 

Unconscious persons, sendees rendered to, § 68, 
p. 1023 

Unlicensed practitioner, § 69 
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Compensation—Continued, 

Value of services, 

Admissibility of evidence as to, § T7, p. 1040 
Evidence in action to recover, § 77, p. 1042 
Jury question, § 78 
Presumptions, § 77, p. 1038 
Reasonable value, 

Implied agreement to pay, § 68, p. 1023 
Recovery on basis of, § 71, p. 1032 
Variance, actions for, § 76, p. 1037 
Weight of evidence in actions for, § 77, p. 1041 

Conclusiveness. License or certificate, post 
Conditions, practice of profession, power to impose, 
§ 4 

Conditions precedent, malpractice, actions for, § 59 
Confidential records, optometry, statutory regulation, 
§ 31, p. 934 

Confidential relationship, § 36 

Confinement cases, nonprofessional assistant, liability 
for intrusion, f 48, p. 971 

Conflict of laws, negligence and malpractice, liability 
for, § 56 

Conflicting evidence. 

Compensation for services, jury question, § 78 
Malpractice actions, jury questions, § 63, p. 1010 
Congressional power, regulation of practice, | 3, p. 
821 

Conjecture, negligence or malpractice, inference based 
on, § 62, p. 1005 
Consent, 

Negligence and malpractice, post 
Operation, post 
Consideration, 

Contract of employment, § 37 
Guaranty of success of operation, § 37 
Construction, 

Contract of employment, § 37 
Statutory provisions, 

Offenses, § 7 

Optometry, § 3, p. 824 

Regulation of practice, § 3, p. 821 

Consultants, compensation for services of, § 68, p. 
1025 

Consultation, 

Fraudulent concealment with respect to matters 
involved, § 36 

Negligence and malpractice, doubts regarding 
case, § 45 

Consulted defined, § 1, p. 805 
Consulting oculist defined, § 1, p, 809 
Consulting physician defined, § 1, p. 814 
Contagious diseases, negligence of physician dealing 
with, § 48, p. 970 

Continuance, revocation of license or certificate, pro¬ 
ceeding for, § IS, p. 902 
Contract, 

Employment contract, generally, post 
License or certificate as, § 15, p. 866 
Malpractice, protection from liability, § 68 
Contributory negligence, 

Burden of proof, § 62, p. 998 

Drugless healing, contx’ihutory negligence of pa¬ 
tients relying on, § 51 
Effect of, § 51 
Evidence, § 62, p. 1003 
Instructions to jury as to, § 64, p, 1018 
Jury question, § 63, p. 1013 
Law question, § 63, p. 1016 


Contributory negligence—Continued, 

Plea of, § 61, p. 989 
Pleading, § 61, p. 988 

Conviction of offense, revocation of license on ground 
of, § 17, pp. 879, 884 
Corporations, 

License or certificate, § 11 
Negligence or malpractice. 

Liability for, § 54, p. 979 
Liability of physician in employment of, | 
54, p. 976 

Cosmopathic method of healing, license requirements, 
exemption, § 9 

Costs, revocation of license or certificate, proceedings 
for, § IS, p. 911 

Counterclaim. Set-off and counterclaim, generally 
post 

Countersigning, license or certificate, § 14 
Counties, 

License in, statutory requirements, § 8 
Medical societies, § 79 

Courts, revocation of license or certificate, interfer¬ 
ence with, § IS, p. 904 

Credibility of witnesses, malpractice actions, jury 
question, § 63, p. 1013 

Credit terms, advertising, statutory regulation, § 32, 
p. 938 

Criminal abortion, revocation of license of physician 
practicing, § 17, p. 884 

Criminal offenses. Offenses, generally, post 
Crown defined, § 1, p. 805 
Curette defined, § 1, p, 806 
Customs and usages, compensation, 

Admissibility of evidence as to, § 77, p. 1039 
Amount based on, § 71, p. 1032 

Damages, 

Breach of contracts of employment, § 38 
Insanity or inebriety, wrongful certificate of, § 
49 

Negligence and malpractice, generally, post 
Operation without consent, liability, § 48, p. 967 

De facto boards, license or certificate, issuance by^ 
§ 13, P. 858 

Death of patient, relationship of physician and pa¬ 
tient as ending with, § 39 
Deceit. Fraud, generally, post 
Declaration, complaint or petition. 

Compensation for services, actions for, § 76, p. 
1036 

Negligence or malpractice, actions for, § 61, p. 
985 

Practicing without authority, prosecution for, § 
20, pp. 919-—924 

Revocation of license or certificate, proceeding 
for, § 18, p. 890 
Defenses, 

Breach of employment contract, actions for, § 38 
Compensation for services, actions for, § 74 
Malpractice, actions for, § 58 
Pleading, § 61, p. 988 

Preponderance of evidence as required, § 62, 

p. 1006 

Practicing without authority, prosecution for, | 
26 

Definitions, § 1, pp. 804-818 

Negligence and malpractice, § 40 
Delegation of power, license or certificate, revocation 
or suspension, § 16, p. 874 
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Demurrer, revocation of license or certificate, pro¬ 
ceedings for, § 18, p. 893 

Dental hygienists, legislative power to regulate, § 3, 
p. 823 

Dental society, §§ 79, 80 
Dentists and dentistry. 

Advertising, revocation or suspension of license 
for, § 17, p. 881 

Assumed or trade name, practice under, § 33 
Definitions, ! 

Dentist, § 1, p. 805 
Dentistry, § 1, p. 806 

License or certificate, § 10, p. 840; § 15, p. 867 
Diploma from dental college as qualification, 

§ 12, p. 849 
Discretion, § 13, p. 858 
Educational qualifications, § 12, p. 849 
Examination of applicant, § 12, p. 851 
Limited license, § 15, p. 868 
Necessity, § 8 

Offense of practicing without, § 6 
Qualifications of applicant, § 12, p. 847 
Sale of instruments, § 10, p. 845 
Negligence and malpractice, generally, post 
Occupation tax, § 5 
Physician as including, § 1, p. 814 
Registration of persons practicing, § 23, p. 915 
Regulation of practice, § 3, p. 822 
Right to practice, § 2 

Satisfaction of patient, compensation as depend¬ 
ent on, § 68, p. 1024 
Dentures or false teeth, 

Advertising, statutory regulation, § 32, p. 937 
License or certificate for fitting or adjusting, § 
10, p. 841 

Depositions, revocation of license or certificate, pro¬ 
ceedings for, § IS, p. 895 
Diagnosis, 

License or certificate, necessity, § 10, p. 834 
Malpractice, 

Guarantee, § 48, p. 963 

Res ipsa loquitur doctrine as applying, § 62, 
p. 992 

Result of error in respect of, § 48, p. 960 
Osteopath, license as authorizing, § 15, p. 870 
Diathermy defined, § 1, P. 806 

Diploma, license or certificate, eligibility as depend¬ 
ent on holding of, § 12, p. 849 
Direction of verdict, 

Compensation for services, actions for, § 78 
Malpractice, actions for, § p. 1013 
Practicing without authority, prosecution for, § 
28 

Discharge of physician, release from liability as re¬ 
sult of subsequent treatment by other physician, 
§ 48, p. 966 

Disclosures, confidential communications, § 36 
Discretion, license or certificate, 

Boards or ofiicers vested with power to grant, § 

13, p. 858 , . 

Examination of applicant licensed in another 
jurisdiction, § 12, p. 854 
Revocation or suspension, § 16, p. 875 
Discrimination, practicing without authority, defense 
in prosecution for, § 26, p. 925 
Dishonorable conduct, license or certificate. 

Refusal to applicants guilty of, § 13, p. 864 
Revocation or suspension, § 17, p. S77 


Display advertising, statutory regulation, f 32, p. 939 
Distinctions, § 1, p. 808 
Optometry, § 1, p. 811 

District of Columbia, power to regulate practice in, 

§ 3, p. 821 

Divine healer defined, § 1, p. 806 
Doctor, 

Defined, § 1, p. 806 

Use of word by unlicensed persons, § 10, p. 839 
Domestic medicine defined, § 1, p. 806 
Domestic remedy, 

Defined, § 1, p. 806 

License or certificate, exemption in respect of 
administration, § 9 

Drug addicts, revocation or suspension of license for 
prescribing drugs for, § 17, p. 878 
Drugless healing, 

Contributory negligence of patient relying on, § 51 
License or certificate, 

Classification, § 11 
Limited license, § 15, p. 868 
Practice of, revocation, § 17, p. 886 
Negligence and malpractice, generally, post 
Drugs. 

See, also, Medicine, generally, post 
Compensation as recoverable for drugs furnished, 

§ 68, p. 1026 

License or certificate, practice without drugs, § 
10, p. 835 

Osteopaths, right to prescribe, § 15, p. 871 
Drunkenness, revocation or suspension of license or 
certificate, § 17, p. 878 

Due process of law, revocation of license or certifi¬ 
cate, § IS, p. 888 

Duration, relationship to patient, § 39 
Eclectic defined, § 1, p. 806 

Education, license or certificate, qualification, | 12, 
p, 848 1 § 13, p. 861 
Electrical treatments, 

License or certificate, practice of medicine by giv¬ 
ing, § 10, p. 836 

Osteopaths, authority to give, § 15, p. 871 
Electrotherapeutics defined, § 1, p. 818 
Electrotherapy, 

Defined, § 1, p. 806 

License or certificate, necessity, § 10, p. 834, n. 
69 

Emergency, 

Error in judgment, liability for operating in, § 48, 
p- 964 

License or certificate, exemption of services in, 
§ 9 

Empiricism defined, § 1, p. 807 

Employees, negligence or malpractice, liability for, § 
54, p. 979 

Employment contract, §§ 37, 38, pp. 942-945 
Actions for breach, § 38 

Amount of compensation recoverable under, § 
71, p. 1031 

Evidence in action for compensation, § 77, p. 1042 
Liability in respect of employment of physician 
fO‘r another, § 70, pp. 1028-1031 
Negligence or malpractice, 

Action as for breach of contract, § 57 
Skill and care as dependent on, § 41, p. 946 
I No cure no pay contract, § 68, p. 1024 
Estoppel, compensation, denial of liability, jury ques- 
‘ tion, § 78 
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Evidence, 

Breach of employment contract, actio-ns for, § 38 
Compensation for services, actions for, § 76, P. 
1037; § 77, pp. 1038-1043 
Instructions conforming to, § 78 
License or certificate, post 
Malpractice, actions for, § 62, pp. 980-1010 
Instructions to jury as to, § 64, p. 1018 
Practicing without authority, prosecution for, 
§ 25, p. 923; § 27, pp. 925-928 
Presumptions and burden of proof, generally, post 
Registration, 

Prosecution for violation of law in respect of, 
§ 23, p. 917 
Right to, § 23, p- 916 
Examination, 

License or certificate, post 
Registration, § 23, p. 916 
Treatment distinguished, § 1, p. 817, n. 21 
Excessive damages, malpractice, actions for, § 67, p. 
1021, n. 33 

Exemplary damages, malpractice, § 67, pp. 1022, 1023 
Law question, § 63, p. 1016 
Exemptions, 

License or certificate, § 9 

Examination of applicant, § 12, p. 852 
Taxation, § 5 

Experimental science, medicine as, § 1, p. 808 
Experiments, malpractice. 

Departure from recognized treatment, § 44 
Liability in case of, § 48, p. 959, n. 35 
Expert testimony, negligence or malpractice, 

Admissibility on issue, skill and care exercised, 
§ 62, p. 997 

Establishment, § 62, p. 1006 

Expulsion, medical or dental societies, members, § 80 
Extrajudicial admissions, negligence and malpractice, 
establishment, § 62, p. 1008 
Eyeglasses, 

License or certificate, 

Exemption of persons examining eyes for pur¬ 
pose of, § 9 
Sale of, § 10, p. 842 
Vendor’s license, § 8, n. 91 
Statutory prohibition of sale of, § 3, p. 824 

Fact questions. 

Jury questions, generally, post 
License or certificate, educational qualifications of 
applicant, § 13, p. 861 

Fees, 

Compensation, generally, ante 
License or certificate, 

Board of examiners, § 13, p. 859 
Receipt for money paid by applicant as li¬ 
cense, § 14 

Renewal license, § 20 

Financial condition, compensation for services, 
Admissibility of evidence as to, § 77, p. 1040 
Amount recoverable as affected, § 71, p. 1033 
Defense in action for, § 74 
Findings, malpractice, actions for, § 65 
Forbidden name, practice under, 

Prohibition, § 33 

Revocation of license, § 17, p. 886 
Foreign jurisdiction, license or certificate, examina¬ 
tion of applicant licensed in, § 12, p. 853 


Foreign substance, operation, leaving in patient after. 
Accrual of cause of action for, § 60 
Liability, § 48, p. 969 
Presumption, § 62, p. 991 

Franchise, license or certificate as, § 15, p. 866 
Fraud, 

Compensation, right to recover as affected, § 68, p. 

1024 

Legislative power to protect people against, § 3, p. 
820 

License or certificate. 

Reinstatement of license revoked because of, 
§ 19 

Revocation of license obtained by, or on 
ground of, § 17, pp. 877, 883 
Registration, cancellation for, § 23, p. 917 
Representations to patient, liability, § 48, p. 971 

Free will offerings, license or certificate, remuneration 
consisting of, § 10, p. 846 

Frequency of visits to patient, negligence in respect of, 
§ 48, p. 966 

Gag defined, § 1, p. 807 

General allegations, negligence, pleading in actions for, 
§ 61, p. 987 
Good faith, 

Practicing without authority, defense in prosecu¬ 
tion for, § 26, p. 925 

Relationship to patient, duty to act with, § 48, p. 
971 

Graduation, license or certificate, graduation from ap¬ 
proved school as essential, § 12, p. 849 
Grand jury, practicing without authority, initiation of 
prosecution, § 24 
Gratuitous service, 

Burden of proof, § 77, p. 1039 
Evidence in action to recover compensation, § 77, 
p. 1041 

Intention as precluding collection for, § 68, p. 

1025 

Jury question, § 78 
Negligence or malpractice, 

Liability, § 52 

Skill and care required, § 46 

Gross error of judgment, liability for consequences, 
% 48, p. 964 

Gross immorality, revocation or suspension of license 
for, § 17, p. 877 

Gross malpractice, license or certificate, refusal on 
ground of, § 13, p. 864 

Gross negligence, exemplary damages, § 67, p. 1023 
Grounds for suspending or revoking license, § 17, pp. 

876-887 

Guarantee, 

Cure or benefit, § 47 

Diagnosis, correctness of, § 48, p. 961 
Success of operation, consideration, § 37 

Guilt of offense, revocation of license on ground of, 
§ 17, pp. 879, 884 
Gynecology, 

Defined, § 1, p. 807 

Naturopathy as including practice of, § 1, p. 809 
Harmless error, revocation of license or certificate, 
proceedings for, § 18, p. 911 
Healers defined, § 1, p. 807 
Healing art, 

Defined, § 1, p. 807 
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Healing art—Continued, 

License or certificate, § 10, p. 833 
Exemption of practitioner, § 9 
Registration of persons practicing, § 23, p. 915 
Hearing, 

License or certificate. 

Application for, § 13, p. 864 
Proceedings for revocation, § 18, pp. 899, 900 
Medical societies, suspension or expulsion of mem¬ 
bers, § 80 

Revocation of registration, § 23, p. 915 
Hearsay evidence, revocation of license or certificate, 
§ 18, p. 897 

Herbalists defined, § 1, p. 807 
Homeopathic defined, § 1, p. 807 
Homeopathic specific defined, § 1, p. 807 
Homeopaths, practitioners in field of medicine, § 1, p. 
816 

Honest mistake of judgment, liability of qualified phy¬ 
sician for, § 48, p. 963 
Horse dentist defined, § 1, p. 806 
Hospitals, 

Attendants, negligence, liability of physician, § 54, 
p. 979 

License or certificate, exemption of members of 
staff, § 9 

Patient as including inmate of, § 1, p. 813 
Household medicines, license or certificate, exemption 
in respect of administration, § 9 
Husband and wife, 

Compensation for services rendered married wo¬ 
man, liability, § 70, p. 1029 
Operation on spouse, consent, § 48, p. 968 
Hypnotism, license or certificate, treatment by, § 10, 
p. 837 
Ignorance, 

Legislative power to protect people against, § 3, p. 
820 

Malpractice, § 40 

Immoral conduct, revocation or suspension of license 
or certificate, § 17, p. 877 

Impairment of earning capacity, malpractice, com¬ 
pensation as recoverable for, § 67, p. 1020 
Implied, 

Consent, operation, circumstances warranting, § 48, 
p. 967 

Contract, compensation for services rendered an¬ 
other pursuant to request, § 70, p. 1030 
Promise, compensation for services, reasonable 
value, § 71, p. 1032 

Incapacitated patients, compensation for services ren¬ 
dered to, § 68, p. 1023 
Indictment or information, 

Practicing without authority, prosecution for, 
§ 25, pp. 919-924 

Registration, prosecution for violation of law in 
respect of, § 23, p. 917 
Indorsement, license or certificate, § 14 
Inebriety, wrongful certificate, liability, § 49 
Infants, operation, consent, § 48, p. 968 
Infection defined, § 1, p. 807 

Infectious diseases, violation of law as to reporting, 
revocation of license on ground of, § 17, p. 880 
Inferences, revocation of license or certificate, pro¬ 
ceedings for, § 18, p. 898 

Information and belief, practicing without authority, 
complaint in prosecution for, § 25, p. 92i 


Insanity, wrongful certification, liability, § 49 
Burden of proof, § 62, p. 994, n. 30 
Instructions, care and attention to be given patient, 
duty of giving, § 48, p. 969 
Instructions to jury, 

Compensation for services, actions for, § 78 
Malpractice, actions for, § 64 

Practicing without authority, prosecution for, 
i 28 

Registration, prosecution for violation of law, § 23, 
p. 918 

Instruments, license or certificate, sale of, § 10, p. 844 
Insurance, 

Cure or benefit, § 47 
Diagnosis, correctness of, § 48, p. 961 
Internes, 

Compensation as recoverable for services rendered 
by, § 68, p. 1025 
Defined, § 1, p. 807 
License or certificate, exemption, § 9 
Negligence, liability of physician, § 54, p. 979 
Investigations, medical societies, suspension or expul¬ 
sion of members, § 80 
Issues, 

Compensation for services, actions for, § 76, p. 
1037 

Malpractice, action for, § 61, p. 989 
iPracticing without authority, prosecution for, 
§ 25, p. 923 
Itinerants, 

License to practice, § 22 
Occupation tax, § 5 

Joinder of parties, malpractice, actions for, § 56 
Joint liability, negligence or malpractice, physicians 
employed together, § 54, p. 977 
Judgment, 

License or certificate, actions for penalties for 
practicing without, § 30 

Practicing without authority, prosecution for, 
§ 29 

Judicial interference, medical or dental societies, § 79 
Suspension or expulsion of members, § 80 
Judicial notice, revocation of license or certificate, 
proceeding for, § 18, p. 899 
Judicial review, 

Appeal and error, generally, ante 
License or certificate, 

Decisions of examining board, § 13, p. 864 
Revocation, § 18, p. 904 

Jurisdiction, license or certificate, revocation or sus¬ 
pension, § 16, p. 875 
Jury questions, 

Breach of employment contract, actions for, § 38 
Compensation for services, actions for, § 78 
Malpractice, actions for, § 63, pp. 1010-1016 
Practicing without authority, prosecution for, § 28 
Jury trial, revocation of license or certificate, § 18, 
pp. 901, 911 

Knowledge, license or certificate, qualifications, § 12, 
p. 848 

Laboratory work, compensation for, § 68, p. 1024 
Laches, revocation of license, § IS, p. 890 
Law questions, 

Compensation for services, actions for, § 78 
Malpractice, actions for, § 63, pp. 1010-1016 
Laying on of hands, 

Defined, § 1, p. 818 
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License or certificate, practice of healing by, § 10, 
p. 837 

legislative power, 

Chiropractic, regulation of practice, § 3, p. 822 
Dentistry, regulation of practice, § 3, p. 823 
License or certificate, §§ 6, 11 

Delegation to boards or officers, § 13, p. 856 
Grant or refusal, § 11 
Qualifications of applicant, § 12, p. 847 
Occupation tax, power to impose, § 5 
Osteopathy, regulation of practice, § 3, p. 825 
Practice of profession, imposition of conditions, 
§4 

Begulation of practice, § 3, pp. 819, 822, 823, 825 
Lenses, 

License or certificate, exemption of persons exam¬ 
ining eyes for, § 9 

Statutory prohibition of sale of, § 3, p. 824 
License or certificate, §§ 6-30, pp. 826-932 

Actions for penalties for practicing without, § 30 
Administrative authority or power, 

Officers or boards, § 13, p. 859 
Suspension or revocation, § 16, pp. 875, 887 
Advertising, 

Revocation on ground of, § 17, p, 881 
Treatment, § 10, p. 839 
Affidavits, 

Piled by applicant, conclusiveness on examin¬ 
ing board, § 13, p. 861 

Proceedings for revocation or suspension, 
§ IS, p. 895 

Aiding and abetting unlicensed or unauthorized 
practice, § 10, p. 833 
Revocation on ground of, § 17, p. 887 
Annual license, § 20 

Revocation after expiration, § 16, p. 873 
Annulment. Suspension or revocation, generally, 
post this head 
Appeal, 

Actions for penalties for practicing without 
license or certificate, § 30 
Refusal of license by examining board, § 13, 
p. 864 

•Revocation or suspension, f 18, p. 908 
Application of requirements to acts or practice, 
§ 10, pp. 832-846 

Appointments to board or department vested with 
power to grant, § 13, p. 857 
Authority to issue, §§ 11-13, pp. 846-866 
Barbers, treatment for purpose of beautification, 
§ 10, p. 835 

Beauticians, treatment by, § 10, p. 835 
Boards or officers. 

Powers and duties, § 13, pp. 856-866 
Revocation or suspension, § 16, p. 874 
Business or calling, engaging in practice as, § 10, 
p. 833 

Cancellation. Suspension or revocation, generally, 
post this head 
Certiorari, review of, 

Order revoking or suspending, § 18, p. 905 
Refusal to grant, § 13, p. 865 
Chiropody, ante 

Chiropractic or chiropractors, ante 
Christian Science treatment, § 10, p. 837 
Classification, § 11 


License or certificate—Continued, 

Cleaning, actions for penalties for practicing with¬ 
out, § 30 

Compensation, ante 
Conclusiveness, 

Determination by examining board, § 13, P- 
S61 

Evidence of right to practice, § 15, p. 867 
Revocation of license or certificate, determi¬ 
nation as to, § 18, p. 904 
Continuance, 

Prior practice, § 10, p. 846 
Proceedings for revocation, § 18, p. 902 
Contract, status as, § 15, p. 866 
Corporations, § 11 
Countersigning, § 14 

De facto boards, issuance by, § 13, p. 858 
Delegation of. 

Power, revocation or suspension, $ 16, pi 
874 

Privilege granted, § 15, p. 866 

Dentists and dentistry, ante 
Depositions, proceedings for revocation, § 18, p.- 
895 

Determination of qualifications of applicant, § 13,. 

p. 860 

Diagnosis, § 10, p. 834 

Diploma, eligibility as dependent on holding of,. 

§ 12, p. 849 
Discretion, 

Boards or officers vested with power to grant, 
§ 13, p. 858 

Examination of applicant licensed in foreign? 

jurisdiction, § 12, p. 854 
Revocation or suspension, § 16, p. 875 
Dishonorable conduct. 

Refusal to applicants guilty of, § 13, p. 864 
Suspension or revocation for, § 17, p. 877 
Drugless healing, 

Classification, § 11 
Limited license, § 15, p. 868 
Drugs, practice without, § 10, p. 835 
Due process of law, § 18, p. 888 
Duty to issue, §§ 11-13, pp. 846-866 
Educational requirements or qualifications, § 12',. 
p. 848 

Discretion of examining board, § 13, p. 861 
Electrical treatments, practice of medicine as re¬ 
sult of giving, f 10, p. 836 
Electrotherapy, necessity, § 10, p. 834, n. 69 
Evidence, 

Consideration by examining board, § 13, p. 
861 

Premedical education, § 12, p. 851 
Proceedings for revocation, § 18, p. 894 
Appeal, § 18, p. 909 

Qualifications, applicant as required to fur¬ 
nish, § 12, p. 848 
Examination, 

Applicants, § 12, pp. 851, 852 

Boards or officers, § 13, p. 856 
Duties of examining board, § 18, p. 863 
Rules and regulations, § 13, pp. 851, 860 
Persons licensed from another jurisdiction, § 

12, p. 853 

Prior practitioners as exempt from examina¬ 
tion, § 12, p. 852 
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License or certificate—Continued, 

Exemptions, § 9 

Examination, § 12, p. 862 

Fact questions, educational qualifications of ap¬ 
plicant, § 13, p. 861 

Failure to pass examination, § 12, p. 852 
False teeth or dentures, fitting or adjusting, § 10, 
p. 841 
Fees, 

Board of examiners, § 13, p. 859 
Receipt for money paid by applicant as li¬ 
cense, § 14 
Renewal, § 20 

Franchise, status as, § 15, p. 886 
Free will offerings, remuneration consisting of, 
§ 10, p. 846 

Graduation from approved school as condition to 
issuance, § 12, p. 849 

Gross immorality, suspension or revocation, § 17, 
p. 877 

Gross malpractice, refusal on ground of, § 13, p. 
864 

Healing art, practice of, § 10, p. 833 
Hearing, 

Application for, § 13, p. 864 
Proceedings for revocation, § 18, pp. 899, 900 
Hearsay evidence, revocation or suspension, § 18, 
p. 897 

Pligh school certificate, qualificatioiivS, § 12, p. 850 
tlypnotism, treatment by, § 10, p. 837 
Indorsement, § 14 

Inferences, proceedings for revocation, § 18, p. 
898 

Itinerants, § 22 

Judgment, actions for penalties for practicing 
without, § 30 
Judicial review, 

Decisions of examining board, § 13, p. 864 
Revocation or suspension, § IS, p. 904 
Knowledge required as condition to issuance, § 
12, p. 848 

Laying on of hands, practice of healing by, § lO, 
p. 837 

Legislative power, §§ 6,11 

Delegation to olficers or boards, § 13, p. 856 
Qualifications of applicant, § 12, p. 847 
Limited licenses, § 15, pp. 868, 869 
Malpractice or negligence by unqualified persons, 
liability, § 53 

Manipulation, treatment by, § 10, p. 837 
Masseurs, § 10, p. 838 

Medical education requirements, § 12, p. 848 
Medicine, practice without using, § 10, p. 835 
. Membership of board or department vested with 
power to grant, § 13, p. 857 
Mental patients, guarding and protection of, § 10, 
p. 835 

Mental therapeutics, § 10, p. 836 
Method of treatment permitted under, § 15, p. 
867 

Midwifery, practice of, § 10, p. 844 
Ministerial authority or power, 

OflEicers or boards, § 18, p. 859 
Registration, § 23, p. 916 
Moral character, § 12, p. 855 
Municipalities, post 

Nature of right granted, § 15, pp. 866-872 
Naturopath and naturopathy, post 


License or certificate—Continued, 

Necessity in general, § 8 

New trial, appeal from refusal to grant, § 13, p. 
866 
Notice, 

Appeal from refusal to grant, § 13, p. 865 
Revocation, waiver of defects, § 18, p. 889 
Number of examinations permitted applicant, § 
12, p. 852 

Nurses and nursing, § 8 

Compensation for services as dependent on; 
§ 69 

Services under direction of qualified practi¬ 
tioner, § 10, p. 845 
Obstetrics, 

Practice of, § 10, p. 844 
Qualifications of applicant, § 12, p. 847 
Offense of practicing without, § 6 

Construction of statutes providing for, § 7 
Operation and effect, § 15. pp. 866-872 
Judgment revoking, § IS, p. 903 
Operative surgei-y, practice of, § 10, p. 833 
Ophthalmology, practice of, § 10, p. 842 
Opticians, § 10, p. 843 
Optometrists and optometry, post 
Organization of hoard or department vested vrith 
power to grant, § 13, p. 857 
Osteopaths and osteopathy, post 
Pardon, restoration in case of, § 19 
Patent medicines, sale and prescription of, § 10, 
p. 844 

Penal statutes, 

Construction, § 7 

Suspension or revocation under, § 16, p. 873 
Penalties for practicing without, actions for, § 30 
Personal right, § 15, p. 867 
Physical condition of applicant, § 12, p. 855 
Physiotherapy, limited license, § 15, p. 868 
Podiatry, qualifications of applicant, § 12, p, 847 
Police power, 

Grant as exercise of, § 11' 

Revocation or suspension under, § 16, p. 873 
Power to, 

Grant, boards or departments, § 13, p. 858 
Require, § 6 

Practice of medicine within statute requiring, 
!§ 10, p. 832 

Practice under authorized practitioner, § lo; p. 
845 

Practicing without authority, 

Indictment or information as required to 
show lack of, § 25, p. 922 
Revocation for, § 17, p. 886 
• Prayer, practice of healing by, § 10, p, 836 
Prescription, necessity, § 10, p. 834 
Prior practice, qualification of persons engaged 
in, % 12, p. 855 

Privilege, grant of, § 15, p. 866 
Professing to cure or heal, § 10, p. 838 
Proprietary medicines, sale and prescription of, 
§ 10, p. 844 

Publication of rules governing examinations of 
applicants, § 13, p. 860 

Qualifications of applicant, § 12, pp. 847-856 
Receipt for money paid as examination fee as 
license, § 14 

Reciprocity agreement, educational requirements, 
S 12, p. 849 
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Ee-examination of applicants failing to pass, § 12, 
p. 852 
Refusal, 

Cause, power of examining board, § 13, p. 864 
Practice after, § 10, p. 845 
Review of refusal to grant, § 13, p. 865 
Registration, § 23, pp. 915-918 
Rehearing, application for, § 13, p. 861 
Reinstatement, § 19 
Renewal license, § 20 
Restoration, § 19 

Restricted license, qualifications for unrestricted 
license, § 12, p. 848 

Revocation. Suspension or revocation, post this 
head 

Reward, practice without, f 10, p. 846 
Right to grant of, §§ 11-13, pp. 846-866 
Rules and regulations. 

Board of examiners, § 13, p. 860 
Examination of applicants, § 12, pp. 851, 860 
Sale, 

Instruments or appliances, § 10, p. 844 
Eyeglasses, § 10, p. 842 
Patent or proprietary medicine, § 10, p. 844 
■Sanipractor, limitation, § 15, p. 869, n. 44 
Scope of inquiry, appeal from refusal to grant, 
§ 13, p. 865 

Spiritual means, practice of healing by, § 10, p. 
836 

Sporadic practice, § 10, p. 833 
Standards, qualifications of applicants, § 12, p. 
852 

Sufllciency, § 14 

Suggested therapeutics, § 10, p. 836 
Surgical instruments, practice without using, 
§ 10, p. 835 
Surrender, § 19 

Suspension or revocation, §§ 16-18, pp. 872-912 
Abortion, 

Criminal abortion as ground, § 17, p. 884 
Offer to produce as ground, § 17, p. 879 
Accusation in proceeding for, § 18, p. 890 
Administrative powers, § 16, pp. 875, 887 
Advertising as ground, § 17, p. 881 
Affidavits in proceeding for, § 18, p. 895 
Aiding and abetting in practice without au¬ 
thority, § 17, p. SS7 

Amendment of complaint, § 18, p. 893 
Annual license, § 16, p. 873 
Appeal, § 18, p* 90S 

Betrayal of professional secrets, § 17, p. 880 
Boards or officers, § 13, p. 856 
Burden of proof, § 18, p. 898 
Cause, § 16, p. 873 

Certiorari to review order, § 18, p. 905 
Charges, § 18, p. 892 

Committee of practitioners, § 18, p. 901 
Complaint, § 18, p. 890 

Conclusiveness of determination, § 18, p. 904 
Conduct warranting, § 17, pp. 876-8^ 
Constitution of board hearing charges, § 18, 
p. 900 

Continuance in proceeding for, § 18, p. 902 
Conviction of offense, § 17, pp. 879, 884 
Costs of proceeding, § 18, p. 911 
Delegation of power, § 16, p. 874 
Demurrer to complaint, § 18, p. 893 
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Suspension or revocation—Continued, 

Depositions in proceeding for, § 18, p. 895 
Determination in proceeding for, § 18, p. 902 
Discretion, § 16, p. 875 
Dishonorable conduct, § 17, p. 877 
Disposition of cause on review, § 18, p. 905 
Disqualification as member of board hearing 
charges, § 18, p. 900 

Drug addicts, prescribing drugs for, § 17, p. 
878 

Drugless healing, practice of, § 17, p. 886 
Drunkenness, § 17, p. 878 
Due process of law, § 18, p. 888 
Effect of order, § IS, p. 903 
Error in issuance, § 17, p. 882 
Error proceedings for review of order, § 18, 
p. 905 

Evidence in proceeding for, § 18, p. 894 
Appeal, § 18, p. 909 

Forbidden name or title, practice under, § 17, 

p. 886 

Fraud, 

Ground for revocation, § 17, pp. 877, 883 
Reinstatement of license revoked because 
of, § 19 

Further review in proceeding for, § 18, p. 911 

Gross immorality, § 17, p. 877 

Grounds, § 17, pp. 876-887 

Guilt of offense as ground, § 17, pp. 879, 884 

Harmless error, '§ 18, p. 911 

Hearing in proceeding for, § 18, p. 899 

Hearsay evidence, ■§ 18, p. 897 

Immoral conduct, '§ 17, p. 877 

Inferences, § 18, p. 898 

Inherent power of examining board, S 17, 
p. 877 

Judicial notice, § 18, p. 899 
Judicial review or interference, § 18, p. 904 
Jurisdiction, § 16, p. 875 
Jury trial, § 18, pp. 901, 911 
Laches, § 18, p. 890 
Limitations, § 18, p. 890 
Malpractice, § 17, p. 877 
Membership on board hearing charges, § 18, 
p. 900 

Ministerial power, revocation or suspension, 
§ 16, p. 875 

Modification of order, § 18, p. 905 
Narcotics, 

Addiction to use of, § 17, p. 880 
Violation of law in respect of, § 17, 
p. 885 

Nature of power in respect of, § 16, p. 875 
Necessary parties to proceeding, § 18, p. 890 
Notice, waiver of defect, § 18, p. 889 
Order, § 18, p. 902 
Parol revocation, § 1.8, p. 903 
Parties to proceeding, § 18, p. 890 
Appeal, § 18, p. 909 
Certiorari to review, § 18, p. 908 
Review, § 18, p. 905 
Penal statutes, § 16, p. 873 
Place of hearing, § 18, p, 902 
Pleadings on appeal, § 18, p. 909 
Police power, § 16, p. 873 
Practicing after, § 10, p. 845 
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Suspension or revocation—Continued, 

Practicing without authority, § 17, p. 886 
Prescribing drugs for addicts as ground, § 17, 
p. 878 

Presence of accused at hearing, § 18, p. 902 
Presiding officer on hearing of charges, § 18, 
p. 901 

Presumptions, § 18, p. 898 
Proceedings for, § 18, pp. 887-912 
Professional ethics, violation of, § 17, p. 879 
Punishment by way of, § 16, p. 873 
Quasi-judicial hearing, § 18, p. 900 
Reconsideration of decision, § 18, p. 904 
Reference to committee, § 16, p. 875 
Registration, § 23, p. 917 
Renewal, § 20 

Resolution of board, § 18, p. 903 
Restoration after, § 19 

Retroactive operation of statutes providing 
for, § 16, p. 874 

Scope of review on appeal, § 18. p, 909 
Solicitation of patients, § 17, p. 878 
Statutory provisions, § 17, p. 876 
Stay pending review, <§ 18, p. 903 
Subpoena in proceeding for, § 18, p. 894 
Sufficiency of evidence, § 18, p. 895 
Temporary license, '§ 16, p. 873 
Time of application for, 

'Certiorari, § 18, p. 908 
Review, § 18, p. 905 
Trial de novo on, 

Appeal, § 18, p. 9p9 
Certiorari, § 18, p. 907 
Trial of proceeding for, § 18, p. 899 
Unprofessional conduct, § 17, p. 877 
Venue of certiorari to review proceedings, 
18, p. 907, n. 17 
Verified charges, S 18, p. 893 
Waiver of procedural defects, § 18, p. 889 
Witnesses in proceeding for, § 18, p. 894 
Writ of review, § 18, p. 906 
Written charges, § 18, p. 893 
Appeal, § 18, p. 909 

System of treatment permitted under, § 15, p. 867 
Temporary license, § 20 

Compensation for services of physician prac¬ 
ticing under, § 69 
Revocation, § 16, p. 873 
Territorial operation, § 15, p. 867 
Time, 

Application for admission without examina¬ 
tion, § 12, p. 853 

Examination of applicant, '§ 13, p. 863 
Revocation of license or certificate, applica¬ 
tion for. 

Certiorari, § 18, p. 908 
Review, '§ 18, p. 905 
Transient office, practice in, '§ 22 
Treatment, necessity, § 10, p, 834 
Unprofessional conduct, 

Refusal of license to applicants guilty of, 
§ 13, p. 864 

Suspension or revocation for, § 17, p. 877 
Vaccination, practice of medicine, § 10, p. 834, 
n. 64 

Verification license, § 21 
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Vested rights, § 15, p. 867 

Veterinary medicine, practice of, § 10, p. 833 

X-ray, 

Pictures, direction to have taken as practice 
of medicine, § 10, p. 834, n, 64 
Treatment by, § 10, p. 845 
Limitation of actions. 

Malpractice, '§ 60 

Revocation or suspension of license, § 18, p. 890 
Limited licenses, '§ 15, pp. 868, 869 
Loss of time or services, malpractice, compensation as 
recoverable for, § 67, p. 1020 
Magic healer defined, § 1, p. 807 
(Magnetic healer defined, § 1, p. 807 
Malpractice. Negligence and malpractice, generally, 
post. 

Manipulation, 

Chiropractic, healing by, § 1, p. 804 
License or certificate, treatment by, § 10, p. 837 
Osteopathy, § 1, p. 812 

Marines, license or certificate, exemption of medical 
officers, § 9 

Masseurs, license or certificate, § 10, p. 838 
Master and servant, licensed practitioner practicing 
as servant of unlicensed person or corporation, 
§ 31, p. 943 

Mechanical art, optometry, § 1, p. 811 

Mechanotherapy defined, § 1, p. 807 

Medical examiners, state boards of, § 13, p. 856 

Medical society, §§ 79, 80 

Medicine, 

See, also. Drugs, generally, ante 
Compensation as recoverable for medicines fur¬ 
nished, § 68, p. 1026 
Defined, § 1, p. 807 

License or certificate, practice without using, § 
10, p. 835 

Optometry as part of practice of, § 1, p. 811 
Osteopaths, 

Authority to practice, § 15, p. 871 
Practitioner of, § 1, p. 812 
Practice of defined, § 1, p. 815 
Right to practice, § 2 
Membership, 

Licensing boards or departments, § 13, p. 857 
Medical society, § 80 
Mental anguish or suffering, 

Breach of contract of employment, damages, § 
38 

Malpractice, compensation as recoverable for, 
§ 67, p. 1020 

Mental patients, license or certificate, person guard¬ 
ing and protecting, § 10, p. 835 
Mental therapeutics, license or certificate, § 10, p. 836 
Midwife defined, § 1, p. 808 
Midwifery, 

Defined, § 1, p. 808 

License or certificate, practice of, § 10, p. 844 
Minimum prices, advertising, statutory regulations, § 
32, p. 938 

Ministerial authority or power, license or certificate. 
Officers or boards, § 13, p. 859 
Registration, § 23, p. 916 
Revocation or suspension, § 16, p. 875 
Minor surgery, osteopaths, authority to perform, § 
15, p. 872 
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Minors, operation on, consent of parents, § 48, p. 968 
Misdemeanors, advertising, violation of law in re¬ 
spect of, § 32, p. 937 

Misrepresentation, revocation of license on ground 
of, §17, p. 883 

Mistake or error of judgment, 

Diagnosis, liability, § 48, p. 961 
Liability, § 48, pp. 963, 964 
Prescription, liability, § 48, p. 971 
Modification, revocation of license or certificate, or¬ 
der of, § 18, p. 905 

Moral character, license or ceitificate, qualifications, 
§ 12, p. 855 
Municipalities, 

License or certificate, 

Itinerants, § 22 
Power to require, § 6 

Prosecution for practicing without, § 24 
Malpractice, actions against, § 56 
Occupation tax, power to impose, § 5 
Naprapathy defined, § 1, p. 808 
Narcotics, 

Osteopaths, right to administer, § 15, p. 872 
Revocation of license on ground of. 

Addiction to use of, § 17, p. 880 
Violation of law in respect of, § 17, p. 885 
Naturopath and naturopathy, 

Definitions, § 1, p. 808 
License or certificate, § 6, n. 57 
Limited license, § 15, p, 869 
Necessity, § 8 

Practice of medicine, § 10, p. 836 
Revocation, § 17, p. 886 
Osteopath distinguished, § 1, p. 812, n. 87 
Navy, license or certificate, exemption of medical 
ofiicer, § 9 

Necrosis defined, § 1, p. 809 

Negative averments, practicing without authority, 
indictment or information, § 25, p. 922 
Negligence and malpractice, §§ 40-67, pp. 945-1023 
Abandonment of case, etc., § 48, p. 966. 

Evidence, § 62, p. 1002 
Instructions to jury as to, § 64, p. 1017 
Jury question, § 63, p. 1011 
Law question, § 63, p. 1015 
Accrual of action for, § 60 
Actions for, §§ 56-67, pp. 981-1023 
Acts constituting in general, §§ 48, 49, pp. 955- 
974 

Admissibility of evidence, § 62, pp. 996-999 
Admissions, 

Sufficiency, § 62, p. 1005 
Want of skill or care, effect of, § 50 
Adoption of one of accepted and recognized meth¬ 
ods of treatment, § 48, p. 959 
Advice of other physicians, defense of, § 58 
Agents, liability for, § 54, p. 979 
, Aggravation of injury caused by others, liability, 
§ 67, p. 1020 

Amendment, complaint in action for, § 61, p. 988 
Amount of damages recoverable, § 67, p. 1021 
Anaesthetics, 

Care in using, § 41, p. 949 
Liability of physician administering, § 54, 
p. 978 

Answer or plea in actions for, § 61, p, 988 
Anticipation of peculiar results, § 48, p. 955 


Negligence and malpractice—Continued, 

Appeal, actions for, § 66 
Apprentices, liability for, § 54, p. 979 
Arrangement for operation by another, liability 
in respect of, § 54, p. 978 
Assistants, liability for, § 54, p. 978 
Attendants, liability of physician for, § 54, p. 
979 

Attention to case, § 48, p. 964 
Best judgment, failure to exercise, § 48, p. 955 
Care required. Skill and care required, general¬ 
ly, post this head 

Certainty, pleadings in actions for, § 61, p. 986 
Charity patients, liability to, § 52 
Circumstantial evidence, establishment by, § 62, 
p. 1004 

Clear and convincing evidence as essential in 
action for, § 62, p. 1004 
Compensation for, 

Resulting injuries, § 67, p. 1020 
Services as affected, § 68, p. 1024 
Complaint in action for, § 61, p. 985 
Concealment of cause of action, time for suing 
as affected, § 60 

Conclusive proof of nt-^ligence as essential in ac¬ 
tion for, § 62, p. 1(104 
Conditions precedent to actions for, § 59. 
Conflicting evidence, jury question, '§ 63, p. 1010 
Conjecture, inference based on, § 62, p. 1005 
Consent, 

Defense in action for, § 58 
Operations, § 48, p. 967 

Instructions to jury as to, § 64, p. 1017 
Presumption, § 62, p. 991 

Construction of pleadings in actions for, § 61, 
p. 988 

Consultation, doubts regarding case, § 45 
Contagious diseases, physician dealing with, § 
48, p. 970 

Continued care after operation or treatment, § 
48, p. 965 
Contract, 

Action sounding in, § 57 
Special contract, protection from liability, § 
58 

Contributory negligence, ante 
Cooperation of patient, contributory negligence, 
§ 51 

Corporations, 

Liability for, § 54, p. 979 
Liability of physician in employment of, § 
54, p. 976 

Counterclaim, law question, § 63, p. 1016 
Credibility of witnesses, jury question, § 63, p. 

1013 

Damages, 

Recoverable, § 67, pp. 1020^1023 

Instructions to jury, § 64, p. 1018 
Special damages, pleading, § 61, p. 988 
Declaration in action for, § 61, p. 985 
Defenses to actions for, § 58 
Pleading, § 61, p. 988 

Preponderance of evidence, as required, § 62, 

p. 1006 

Definition, § 40 

Departure from accepted methods, prima facie 
case, § 62, p. 1006 
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Negligence and malpractice—Continued, 

Diagnosis, 

Error in respect of, § 48, p. 960 
Guarantee or insurance, § 48, p. 961 
Ees ipsa loquitur doctrine as applying, § 62, 
p. 992 

Direction of verdict in action for, § 63, p. 1014 
Discharge of physician as release of liability, § 
48, p. 966 

Elements of compensation for injury resulting, 
§ 67, p. 1020 

Emergency in operation, § 48, p. 964 
Employees, liability for, § 54, p. 979 
Employment of others, liability of persons acting 
in, § 54, p. 976 

Established practice, treatment in accordance 
with, § 48, p. 959 

Evidence in actions for, § 62, pp. 989-1010 
Examination of person not patient, liability for 
injuries caused during, § 5'5 
Excessive damages, § 67, p. 1021, m 33 
Exemplary damages, § 67, pp. 1022, 1023 
Law question, § 63, p. 1016 
Exemption from liability, error of judgment, § 48, 
p. 964 

Exercise of best judgment in determining course 
of treatment, § 44 
Experiments, 

Departure from recognized treatment, § 44 
Liability in case of, § 48, p. 959, n. 35 
Expert testimony, 

Admissibility on issue of skill or care exer¬ 
cised, § 62, p. 997 
Establishment by, § 62, p. 1006 
Extrajudicial admissions, establishment by, § 62, 

p. 1008 

Extraordinary skill and care, § 41, p. 946 

Fact question in actions for, § 63, pp. 1010--1016 

Failure, 

Inform patient of facts, § 48, p. 971 
Patient to follow instructions, contributory 
negligence, § 51 

Possess or exercise requisite skill and care, 
:§ 48, p. 955 

Findings in action for, § 65 

Following approved and recognized methods, etc., 
§44; §48,p. 959 

Foreseeability of injury, liability as dependent 
on, § 48, p. 957 
Form of action for, § 57 
Fraud and deceit, liability, § 48, p. 971 
Freedom from negligence, admissibility of evi¬ 
dence on issue, § 62, p. 999 
Frequency of visits to patients, § 48, p. 966 
General terms, pleading in, § 61, p. 987 
Gist of action for, § 57 
Gratuitous services, §§ 46, 52 
Gross error of judgment, liability, § 48, p. 964 
Gross negligence, exemplary damages, § 67, p. 1023 
Honest mistake in judgment, liability, § 48, p. 963 
Hospital attendants, liability of physician, § 54, 
p. 979 

Ignorance, § 40 

Impairment of earning capacity, compensation as 
recoverable for, §, 67, p. 1020 
Independently employed physicians, liability, § 
54, p. 977 

70 C.J.S.—69 


Negligence and malpractice—Continued, 

Inebriety, wrongful certificate of, § 49 
Injuries to persons not patients in exercise of 
professional functions, liability of physician, 
§ 55 

Injury resulting, burden of proof, § 62, p. 995 
Insanity, wrongful certification, § 49; § 62, p. 994, 
n. 30 

Instructions as to care and attention of patient, 
failure to give, § 48, p. 96 
Instructions to jury in actions for, § 64 
Insurance, 

Cure or benefit, § 47 
Diagnosis, § 48, p. 961 

Intentional injury, admissibility of evidence on is¬ 
sue, § 62, p. 997 

Internes, liability of physician, § 54, p. 979 
Issues in actions for, § 61, p. 989 
Joinder of parties in actions for, § 56 
Joint liability of physicians employed together, 
§ 54, p. 977 

Jury questions in action for, § 63, pp. 1010-1016 
Law governing, liability for, § 56 
Law questions, actions for, § 63, pp. 1010-1016 
Leaving foreign objects or substance in patient’s 
body, § 48, p. 969 
Accrual of cause of action, § 60 
Presumption, § 62, p. 991 
Limitation of actions for, § 60 
Locality of practice, skill required as dependent 
on, § 43 

Loss of time or services, compensation as recov¬ 
erable for, § 67, p. 1020 
Malice, 

Exemplary damages, § 67, p. 1023 
Law questions, § 63, p. 1016 
Presumption, § 62, p. 991 

Medical societies, obligation to defend against 
claims, § 7’9 

Mental suffering, compensation as recoverable for, 

§ 67, p. 1020 

Misinforming patient as to condition, § 48, p. 971 
Mistake or error of judgment, § 48, pp. 961, 963, 
964, 971 

Municipal corporations, actions against, § 56 
Nature of action for, § 57 
Nominal damages, § 67, p. 1022 
Nonprofessional assistant, liability for intrusion, 

§ 48, p. 971 

Nonsuit in action for, § 63, p. J.015 

Notice, condition precedent to actions for, § 59 

Nurses, 

Improper treatment by, § 40 
Liability, § 48, pp. 958, 979 

Malpractice of physician, § 54, p. 976 
Omissions constituting in general, §§ 48, 49, pp. 
955-974 

Pain and suffering, compensation as recoverable 
for, § 67, p. 1020 

Partners, liability for injury resulting, § 54, p. 977 
Peremptory instruction in action for, § 63, p. 1014 
Petition in actions for, § 61, p. 985 
Pleading in action for, § 61, pp. 985-989 
Postoperative neglect, § 54, p. 981 
Practitioners following particular school, skill re¬ 
quired, § 44 

Preponderance of evidence, proof by, § 62, p. 999 


1189 



INDEX TO PHYSICIANS AND SURGEONS 


Negligence and malpractice—Continued, 

Prescription, mistake in, § 48, p. 971 
Presumptions and burden of proof, 

Actions for negligence or malpractice, § 62, 
pp. 990, 993-996 

Instructions to Jury on, § 64, p. 1018 

Affirmative defenses, § 62, p. 996 
Breach of duty, § 62, p. 994 
Causal connection, § 62, p. 995 

Prima facie case, § 62, p. 1006 
Professional character of physician, admissibility 
of evidence as to, § 62, p. 999 
Prospective damages as recoverable, § 67, p. 1021 
Proximate cause, post 
Public institutions, actions for, § 56 
Questions of law and fact, actions for, § 63, pp. 
1010-1016 

Radium, skill and care in application, § 41, p. 949 
Reasonable doubt, proof beyond, § 62, p. 1004 
Recognized or approved methods, following, § 44; 
§ 48, p. 959 

Recommended physicians, liability of physician 
recommending, § 54, p. 978 
Reduction of damages, duty in respect of, § 67, 

p. 1021 

Refusal of patient to permit proper treatment, § 51 
Refusal to take case, § 48, p. 959 
Relation of physician and patient. 

Burden of proving existence, § 62, p. 994 
Evidence, § 62, pp. 996, 1001 
Instructions to jury, § 64, p. 1017 
Jury question, ^ 63, p. 1011 

Reputation of physician, admissibility of evidence 
as to, § 62, p. 999 

Res ipsa loquitur, application of doctrine, § 62, pp. 
991, 993, 996, 1013 

Result of treatment, admissibility of evidence as 
to, § 62, p. 998 

Return for further treatment, failure to return as 
contributory negligence, § 51 
Review in actions for, § 66 
Revocation or suspension of license, § 17, p. 877 
School of treatment selected, § 44 
Skill and care required, §§ 41-47, pp. 946-955 
Admissibility of evidence on issue, § 62, p. 997 
Admission of want of, § 50 
Anaesthetics, § 41, p. 949 
Attendance on patient after operation or 
treatment, § 48, p. 965 

Compensation for services as ajQFected by lack 
of, § 68, p. 1024 

Condition of patient as determinative, § 45 
Consultation, § 45 

Contracts of employment as essential, § 41, 
p. 949 

Diagnosis, § 48, p. 960 
Error of judgment, § 48, p. 963 
Evidence && issue of, § 62, p. 1000 
Exercise of judgment, § 44 
Expert testimony on issue, § 62, pp. 997, 1006 
Extraordinary skill and care, § 41, p. 946 
Eollowing recognized or professed school, etc., 
§ 44 

Gratuitousness of services as affecting, § 46 
Highest degree, § 41, p. 946 
Implied representation, § 41, p. 948 


Negligence and malpractice—Continued, 

Skill and care required—Continued, 

Instructions to jury as to, § 64, p. 1017 
Insurance of cure or benefit, § 47 
Jury question, § 63, p. 1011 
Lack of skill or neglect to apply, § 40 
Law question, § 63, p. 1016 
Liability for failure to possess or exercise, § 
48, p. 955 

Locality of practice as determinative, § 43 
Nature of case as determinative, § 45 
Possession without use of, § 41, p. 948 
Practitioners following particular methods, § 
44 

Presumption, § 62, p. 990 
Reputation of physician, admissibility of evi¬ 
dence, •§ 62, p. 999 
Rural community, § 43 
School of treatment selected, § 44 
Specialists, § 41, p. 949 

State of medical science as determinative, § 
42 

Statutory provision, § 41, p. 947 

Unconscious person, § 45 

Unqualified persons, § 53 

Urban centers, § 43 

Volunteer services, § 53 

X-ray machine manipulators, § 43 

X-ray, radium and similar therapy, § 41, p. 949 

Speculation, inference based on, § 62, p. 1005 
Statutory provisions, 

Actions for negligence or malpractice, § 56 
Skill and care required, § 41, p. 947 
Time of action for, § 60 

Substantial evidence as essential in action for, § 
62, p. 1004 

Substitution of physician, instructions to jury as 
to, § 64, p. 1017 

Sufficiency of evidence in actions for, § 62, p. 999; 
§ 64, p. 1018 

Temporarily leaving practice with provision of at¬ 
tendance of other physician, § 48, p. 966 
Time to sue for, § 60 
Tort, action as sounding in, § 57 
Treatment in other cases, admissibility of evidence 
as to, § 62, p. 998 

Ulterior act or omission, res ipsa loquitur doc¬ 
trine as applying, § 62, p, 993 
Unauthorized operation, § 48, p. 967, n. 22; § 67, 

p. 1022 

Unconscious persons, 

Care required in respect of, § 45 
Res ipsa loquitur doctrine as applying, § 62, 
p. 993 

Unqualified persons, liability, § 53 
Unsuccessful treatment, presumptions arising, § 
62, p. 990 

Variance in actions for, § 61, p, 989 

Verdict in action for, § 65 

Volunteer services, liability for negligence, § 53 

Wanton act or injury, 

Admissibility of evidence on issues, § 62, p. 
997 

Law question, § 63, p. 1016 

Weight of evidence in actions for, § 62, p. 999; 
§ 64, p. 1018 
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Negligence and malpractice—Continued, 

Willfulness, § 40 

Admissibility of evidence in issues, § 62, p. 
997 

Law question, § 63, p. 1016 
Withdrawal from case, § 48, p. 965 
Workmen’s compensation, award of as defense in 
action for malpractice, § 58 
Wrong diagnosis, § 48, p. 960 
X-ray, post 

Neurology defined, § 1, p. 809 

New trial, license or certificate, appeal from refusal 
to grant, § 13, p. 866 

Newspapers, advertising, statutory regulations, § 32, 
p. 939, n. 17 

No cure no pay contract, § 68, p. 1024 
Nominal damages, 

Breach of contract of employment, § 38, n. 91 
Malpractice, § 67, p. 1022 
Nonsuit, malpractice, action for, § 63, p. 1015 
Notice, 

License or certificate. 

Appeal from refusal to grant, § 13, p. 865 
Revocation of license, waiver of defects, § 18, 
p. 889 

Medical societies, suspension or expulsion of mem¬ 
bers, § 80 

Revocation of registration, § 23, p. 917 
Withdrawal from case, liability as affected, § 48, 
p. 965 
Nuisance, 

License, practicing without, § 8 
Practicing medicine as, § 2 
Nurses and nursing. 

Definitions, 

Nurse, § 1, p. 809 
Nursing, § 1, p. 800 
License, certificate or permit, § 8 

Compensation for services, license as essen¬ 
tial, § 69 

Services under direction of qualified practi¬ 
tioner, § 10, p. 845 
Negligence or malpractice, 

Improper treatment of patient by, § 40 
Liability, § 54, pp. 958, 976 
Physician, § 54, p. 979 

Obstetrics, 

Defined, § 1, p. 809 

License or certificate, § 10, p. 844 

Qualifications of applicant, § 12, p. 847 
Osteopaths, authority to practice, § 15, p. 872 
Occupation taxes, § 5 
Oculists, 

Defined, § 1, p. 809 

Negligence and malpractice generally, ante 
Occupation tax, § 5 
Offenses, 

Advertising, violation of law in respect of, § 32, 
p. 937 

Practicing without license or certificate, §§ 6, 8 
Registration, practicing without, § 23, p, 916 
Oflaicers, license or certificate. 

Powers in respect of, § 13, pp. 856-866 
Revocation or suspension, § 16, p. 874 
Open account, compensation for services, complaint 
in action on, § 76, p-1936 
Operate defined, § 1, p. 809 


Operation, 

Anaesthetics, liability for negligence of physician 
administering, § 54, p. 978 
Consent, § 48, p. 967 

Instructions to jury as to, § 64, p. 1017 
Jury question, § 63, p. 1011 
Liability as affected, § 48, p. 967 
Presumptions, § 48, p. 967 
Definition of surgery, § 1, p. 817 
Emergency, liability for error in judgment, § 48, 
p. 964 

Fraud on patient, § 48, p. 972 
Leaving foreign object or substance in patient, 
Accrual of cause of action for, § 60 
Liability, § 48, p. 969 
Presumptions, § 62, p. 991 
Negligence and malpractice, generally, ante 
Osteopaths, authority to practice, § 15, p. 871 
Postoperative neglect, liability of physician, § 54, 
p. 981 

Unauthorized operation, § 48, p. 967, n. 22; § 67, 

p. 1022 

Operation of law, patient by, § 1, p. 813 
Operative dentistry defined, § 1, p. 810 
Operative surgery, license or certificate, practice of, 
§ 10, p. 833 

Ophthalmologist defined, § 1, p. 810 
Ophthalmology, 

Defined, § 1, p. 810 

License or certificate, practice of, § 10, p. 842 
Opinion, expressions of as imposing contractual lia¬ 
bility, § 37 
Opticians, 

Defined, § 1, p. 810 
License or certificate, § 10, p. 843 
Exemption, § 9 
Occupation tax, § 5 
Optometrists and optometry, 

Advertising, statutory regulation, § 32, p. 937 
Confidential patient’s record, statutory regulation, 
§ 31, p. 934 
Definitions, § 1, p. 810 

License or certificate, § 10, pp. 840, 842; § 15, p. 
868 

Limited license, § 15, p, 868 
Necessity, § 8 

Offense of practicing without, § 6 
Qualifications of applicant, § 12, p. 847 
Occupation tax, § 5 

Osteopaths, authority to practice, § 15, p. 872 
Peddling, statutory prohibition, § 34. 

Place of practice, § 34 
Regulation of practice, § 3, p. 823 
Order, revocation of license or certificate, § 18, p. 902 
Organization, licensing boards or departments, § 13, 
p. 857 

Orthopedist defined, § 1, p. 812 
Osteopaths and osteopathy, 

Definitions, § 1, p. 812 

Diagnosis, license as authorizing, § 15, p. 870 
Legislative power to regulate practice, § 3, p, 825 
License or certificate, § 10, p. 837; § 15, p. 867 
Discretion, § 13, p. 858 
Exemption, § 9 
Limited license, § 15, p. 870 
Necessity, § 8 

Offense of practicing without, § 6 
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Osteopaths and osteopathy—Continued, 

License or certificate—Continued, 

Revocation, § 17, p. 886 

Medicine and surgery, authority to practice or 
perform, § 15, pp. 871, 872 
Practitioners in field of medicine, § 1, p. 816 
Otology defined, § 1, p. 813 

Pain and suffering, malpractice, compensation as re¬ 
coverable for, § 67, p* 1020 

Pardon, license or certificate, restoration in case of, 
§ 19 

Parent and child. 

Compensation for services rendered adult child 
pursuant to request of parent, § 70, p. 1030 
Consent to operation on child, § 48, p. ^8 
Parol revocation, license or certificate, § 18, p. 903 
Parties, 

Compensation for services, actions for, § 75 
Negligence and malpractice, joinder in actio-ns for, 
§ 56 

Revocation of license or certificate, proceeding for, 
§ 18, p. 890 
Appeal, § 18, p. 909 
Ceitiorari to review, § 18, p. 908 
Review, § 18, p. 905 

Partnership, negligence of malpractice, liability of 
partner, § 54, p. 977 

Patent medicines, license or certificate, sale and pre¬ 
scription of, § 10, p. 844 
Pathological training defined, § 1, p. 813 
Pathology defined, § 1, p. 813 
Patient defined, § 1, p. 813 
Payment. Co-mpensation, generally, ante 
Peddling, optometrists, statutory prohibition, § 34 
Penal statutes, license or certificate, construction, § 7 
Penalties, 

Advertising, violation of statutes or rules regulat¬ 
ing, § 32, p. 937 
License or certificate, 

Practicing without, actions for, § 30 
Suspension or revocation, § 16, p. 873 
Registration, practicing without, § 23, p. 915 
Peremptory instruction, malpractice, action for, § 63, 
p. 1014 

Personal right, license or certificate, § 15, p. 867 
Physical condition, license or certificate, applicant for, 
§ 12, p. 855 
Physiotherapy, 

Defined, § 1, p. 815 

License or certificate, limited license, § 15, p. 868 
Phytotherapy, 

Defined, § 1, p. 815 

Naturopathy as including practice of, § 1, p. 800 
Place, 

Compensation for services, payment, § 68, p. 1023 
Practice of profession, regulation, § 34 
Revocation of license or certificate, hearing on, 

§ 18, p. 902 

Pleading, 

Breach of contract of employment, actions for, 
§38 

Compensation for services, actions for, construc¬ 
tions conforming to, § 78 

License or certificate, actions for penalties for 
practicing without, § 30 

Negligence and malpractice, action for, § 61, pp. 
085-989 


Podiatry, 

Defined, § 1, p. 815 

License or certificate, qualifications of applicant, 
§ 12, p. 847 

Osteopaths, authority to practice, § 15, p. 872 
Police power, 

Dentistry, regulation of practice, § 3, p. 823 
License or certificate. 

Grant as exercise of, § 11 
Revocation or suspension under, § 16, p. 873 
Optometry, regulation of practice under, § 3, p. 
824 

Practice of profession as subordinate to, § 2 
Regulation of practice under, § 3, p, 820 
Popular meaning, medicine, § 1, p. 808 
Practice of profession, § 2 
Conditions imposed, § 4 
Defined, § 1, p. 815 
Forbidden name, 

Prohibition, § 33 

Revocation of license for, § 17, p. 886 
License or certificate, generally, ante 
Meaning of term within licensing statute, § 10, 
p. 832 

Place, regulation, § 34 
Registration, § 23, pp. 915-918 
Regulation or prohibition, § 3, pp. 819-825 
Right to practice, § 2 
Practicing without authority, 

Actual practice, etc., indictment or information 
as required to allege, § 25, p. 921 
Admissibility of evidence, prosecution for, § 27, 
pp. 926, 927 

Affidavit in prosecution for, § 25, pp. 919-924 
Aiding and abetting, revocation of license on 
ground of, § 17, p. 887 

Burden of proof, prosecution for, § 27, p. 925 
Circumstantial evidence, admissibility in prose¬ 
cution for, § 27, p. 926, n. 76 
Compensation, 

Admissibility of evidence in prosecution for, 
§ 27, p. 927 

Indictment or information as required to al¬ 
lege, § 25, p. 923 

Complaint in prosecution for, § 25, pp. 919-924 
Conjunctive charges, indictment or information, 
§ 25, p. 921 

Defenses in prosecution for, § 26 
Direction of verdict, prosecution for, § 28 
DiscriminatioiT, defense in prosecution for, § 26 
Disease treated, indictment or information as re¬ 
quired to designate, § 25, p. 922 
Evidence in prosecution for, § 25, p. 923; § 27, 
pp. 925-928 

Good faith, defense in prosecution for, § 26, p. 
925 

Indictment or information for, § 25, pp. 919-924 
Information and belief, complaint in prosecution 
for, § 25, p. 921 

Initiation of prosecution for, § 24 
Instructions to jury, prosecution for, § 28 
Issues in prosecution for, § 25, p. 923 
Judgment, prosecution for, § 29 
Jury questions, prosecution for, § 28 
Lack of license or certificate, indictment or in¬ 
formation as required to show, § 25, p. 922 
Language of statute, charging offense in, § 25, p. 
920 
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Practicing without authority—Continued, 

Negativing defenses or exceptions, indictment or 
information, § 25, p. 9-22 
Offense, § 6 

Patient, indictment or information as required 
to allege name, § 25, p. 922 
Prescription, indictment or information as re¬ 
quired to allege, § 2'5, p. 921 
Prosecutions for, §§ 24r-29, pp. 91S-9'31 
Punishment, § 29 

Refusal or revocation of license or certificate, § 
10, p. 845 

Review, prosecution for, § 29 
Revocation of license on ground of, § 17, p. 8S6 
Reward, indictment or information as required 
to charge practice for, § 25, p. 923 
Sentence, prosecution for, § 29 
Statutory provisions, prosecutions for, § 24 
Sufficiency of evidence, prosecution for, § 27, p. 
927 

Treatment, indictment or information as required 
to allege, § 25, p. 921 
Trial in prosecution for, § 28 
Variance in prosecution for, § 25, p. 923 
Verdicts, prosecution for, § 28 
Veterinarians, prosecution for, § 24 
Weight and sufiiciency of evidence, prosecution 
for, § 27, p. 927 

Practitioner defined, § 1, p. 815 
Prayer, 

License or certificate, practice of healing by, § 
10, p. 836 

License requirements, exemption of treatment by, 
§ 9 

Premedical education, license or certificate, evidence 
of, § 12, p. 851 

Preponderance of evidence, malpractice, proof of cause 
of action or defense by, § 62, p. 999 
Prescribe defined, § 1, p, 816 
Prescriptions, 

Defined, § 1, p. 816 

License or certificate, necessity, § 10, p. 834 
Mistake in, liability, § 48, p. 971 
Presumptions and burden of proof, 

Compensation for services, actions for, § 77, p. 
1038 

Medical societies, suspension or expulsion of 
members, § 80 

Negligence and malpractice, ante 
Operation, consent of patient, § 48,’p. 967 
Practicing without authority, prosecution for, § 
27, p. 925 

Revocation of license or certificate, proceedings 
for, § 18, p. 898 

Prices, advertising, statutory regulation, § 32, p. 938 
Prima facie case, malpractice, § 62, p. 1006 
Prior practice, license or certificate. 

Exemption from examination, § 12, p. 852 
Qualification of persons engaged in, § 12, p. 855 
Privilege, 

License or certificate as, § 15, p. 866 
Practice of profession, generally, ante 

Privilege taxes, § 6 

Procedure for revocation of license or certificate, § 
18, pp. 887-912 

Professing to cure or heal, license or certificate, § 10, 
p. 838 


Professional conduct, regulation, §§ 31-35, pp. 932- 
941 

Professional ethics, revocation of license for violation 
of, § 17, p. 879 

Professor defined, § 1, p. 816 
Proof. Evidence, generally ante 
Property right, practice of profession, § 2 
Prophylactic, childbirth, statutory requirement, § 35 
Proprietary medicines, license or certificate, sale and 
prescription of, § 10, p. 814 
Prosecutions, 

Practicing without authority, §§ 2-4-29, pp. 918- 
931 

Registration, violation of law in respect of, § 23, 
p. 917 

Prospective damages, malpractice, recovery for, § 67, 
p. 1021 

Proximate cause, negligence and malpractice, 

Admissibility of evidence on issues, § 62, p. 997 
Contributory negligence, § 51 
Evidence, § 62, p. lOfiS 
Instructions to jury, § 64, p. 1017 
Jury question, § 63, p. 1012 
Law question, § 63, p. 1015 
Skill and care required, § 48, p. 957 
Want of skill or care, § 48, p. 957 
Public institutions, malpractice, actions for, § 56 
Publication, license or certificate, rules governing ex¬ 
amination of applicants, § 13, p. 860 
Punishment, practicing without authority, § 29 
Punitive damages, malpractice, § 63, p. 1016; § 67, 

p. 1022 

Quack defined, § 1, p. 816 
Quackery defined, § 1, p. 816 
Qualifications, 

License or certificate, applicant, § 12, pp. 847- 
‘856 

Practice of profession, § 2 
Registration, § 23, p. 916 
Quantum meruit, compensation for services, 

Burden of proof in action on, § 77, p. 1039 
Evidence in action on, § 76, p. 1037; § 77, p. 

1041, n. 24 
Recovery on, § 73 

Quasi-judicial hearing, revocation of license, proceed¬ 
ing for, § 18, p. 900 
Questions of law and fact, 

Jury questions, generally, ante 
Law questions, generally, ante 
Radiology, osteopaths, authority to practice, § 15, p. 
872 '* 

Eadium, skiU and care required in application, § 41, 
p. 949 

Eeasonable doubt, malpractice, proof beyond, S 62, p. 
1004 

Eeasonableness, legislative regulation of practice, § 
3, p. 821 

Keciprocity agreement, license or certificate, educa¬ 
tional requirements, § 12, p. 849 
Eeeommendation of physician, liability for negligence 
or malpractice, § 64, p. 978 

Keductlon of damages, malpractice, duty in respect 
of, i 67, p. 1021 

Kefusal to take case, liability of physician, § 48, p. 
939 

Eegistration, § 23, pp. 915-918 
: panc^ation, § 23, p. 917 
Compensation for services rendered prior lio, § 69 
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Regulations, 

Advertising or soliciting, § 32, pp. 335-939 
License or certificate, 

Boards of examiners, § 13, p. 860 
Examination of applicant, § 12 , p. 351 
Medical societies, § 79 
Practice of profession, § 3, pp. 819-825 
Professional conduct, §§ 31-35, pp. 932-941 
Rehearing, license or certificate, application for, § 13, 

p. sei 

Reinstatement, medical societies, expelled or suspend¬ 
ed members, § SO 

Relationship to patient, §§ 36-39, pp. 941-945 
Duration and termination, § 39 
Employment contract, generally, ante 
Good faith, duty to act with, § 48, p. 971 
Negligence and malpractice, ante 
Relatives, compensation for services rendered to pur¬ 
suant to request, liability, § 70, p. 1031 
Religious tenets, license requirements, exemption in 
respect to practice of, § 9 
Remuneration. Compensation, generally, ante 
Renewal license, § 20 

Repeal, statutes regulating practice, § 3, p. 822 
Reputation, malpractice, admissibility of evidence in 
action for, § 62, p. 999 
Res ipsa loquitur, malpractice, 

Application of doctrine, § 62, pp. 991, 993 
Burden of proving facts prerequisite to applica¬ 
tion of doctrine, § 62, p. 996 
Jury question as to application of doctrine, § 63, 
p. 1013 

Residence, registration, proof of in prosecution for 
violation of law respecting, § 23, p. 918 
Resignation, medical societies, membership, § 80 
Restoration, license or certificate, § 19 
Restricted license, qualification for unrestricted li¬ 
cense by person holding, § 12, p. 848 
Retroactive operation, license or certificate, statute 
providing for revocation, § 16, p. 874 
Review. 

Appeal and error, generally, ante 
Judicial review, generally, ante 
License or certificate, 

Refusal to grant, § 13, p. 865 
Revocation of, proceedings for, § 18, p. 904 
Revocation. License or certificate, ante 
Reward, license or certificate for practicing without, 
110, p, 846 

Rules, medical societies, § 79 

Rural communities, skill required, § 43 

Sales, 

License or certificate, patent medicines, applianc¬ 
es, etc., § 10, pp. 842, 844 

Statutory prohibition of sale of spectacles or eye¬ 
glasses, § 3, p. 824 

Sanipractor, license or certificate, limited license, § 15, 
p. 869, n. 44 
Scope of, 

Inquiry, license or certificate, appeal from refusal 
to grant, § 13, p. 865 

Review, revocation of license or certificate, ap¬ 
peal, § 18, p. 909 

Sentence, practicing without authority, prosecution 
for, § 29 

Set-off and counterclaim, 

Compensation for services, actions for, § 74; § 
T6, p. 1036 


Set-off and counterclaim—Continued, 

Malpractice, law question, § 63. p. lOlG 
Size of advertising, statutory regulations, § 32, p. 

939 

Skill, 

Compensation, ante 
Negligence and malpractice, ante 
Solicitation, 

Regulation, § 32, pp. 935-939 
Revocation or suspension of license for, § 17, p. 
878 

Special agreement, employment under, § 37 
Specialists, 

Defined, § 1, p. 816 

Malpractice, skill and care required, § 41, p. 940 
Spectacles. Eyeglasses, generally, ante 
Spiritual means, 

License or certificate for practice of healing by, 
§ 10, p. 836 

License requirements, exemption of treatment by, 
§9 

Sponges and pads, opei’ation, liability for failure to 
remove, § 48, p. 969 

Sporadic practice, license or certificate, § 10, p. 833 
Standards, 

License or certificate, qualifications of applicant, 
§ 12, p. 852 

Medical societies, power in respect of, § 79 
Unprofessional conduct, determination, § 31, p. 
933 

States, professional conduct, regulation of, § 31, p. 
932 

Statutory provisions. 

Advertising, regulation of, § 32, pp. 935-939 
Childbirth, prophylactic, § 35 
Chiropractic, regulation of practice, § '3, p. 822 
Compensation for seiwices, recovery as depend¬ 
ent on compliance with statute, § 69 
Credit terms, advertising, § 32, p. 938 
Dentistry, regulation of practice, § 3, p. 823 
Display advertising, regulation, § 32, p. 939 
Forbidden name, practice under, § 33 
License or certificate, generally, ante 
Medical societies, 

Powers and duties, § 79 
Regulation of members, § 80 
Naturopathy, practice of, § 1, p. 809 
Newspaper announcements, regulation, § 32, p. 

939, n. 17 
Optometry, 

Advertising, § 32, p. 937 
Regulation of practice, § 3, p. 824 
Place of practice, § 34 

Practicing without authority, prosecutions for, 
§ 24 

Prices, advertising of, § 32, p. 938 
Registration, § 23, p. 915 
Regulation of practice, § 3, pp. 820, 822, 823 
Size of advertising, regulation, § 32, p. 939 
Solicitation of patients, § 32, p. 935 
Splitting of fees, § 31, p. 934 
Unprofessional conduct, § 31, p. 933 
Stay of proceedings, revocation of license or certifi¬ 
cate, pending review, § 18, p. 903 
Steerers, revocation or suspension of license on ground 
of employment, § 17, p. 880 
Students, license or certificate, exemption, § 9 
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Subpoenas, revocation of license or certificate, pro¬ 
ceeding for, § 18, p. 894 

Successful care, compensation for services as depend¬ 
ent on, § 68, p. 1024 
Suggestive therapeutics, 

Defined, § 1, p. 818 
License or certificate, § 10, p. 836 
Surgery. Operation, generally, ante 
Surgical instruments, license or certificate, practice 
without using, § 10, p. 83o 
Suspension. 

License or certificate, ante 
Medical or dental societies, members, § 80 
Symptomatology defined, § 1, p. 81T 
‘Taxes, 

Compensation for services as affected by failure 
to pay, § 69 

Privilege or occupation taxes, § 5 
'Technical meaning, medicine, § 1, p. 807 
Temporary license. License or certificate, ante 
‘Temporary withdrawal from practice, negligence, pro¬ 
vision for attendance of other physician, § 48, 
p. 966 

Termination, 

Medical and dental societies, membership, § 80 
Relationship to patient, § 39 
Territorial operation, license or certificate, § 15, p. 
867 

Therapeutic treatment, chiropractic, § 1, p. 804 
Third persons, compensation, 

Complaint in action against, § 76, p. 1036 
Employment of physician for another, liability 
for compensation, § 70, pp. 1028-1031 
Payment by, § 68, p. 1023 
Time, 

Compensation, 

Payment, § 68, p. 1023 

Time devoted to case as determining amount, 
§ 71, p. 1032 

Contract of employment, performance of, § 37 
License or certificate, ante 
Malpractice, actions for, § 60 
Titles, regulation in use of, § 31, p. 933 
Torts. Negligence or malpractice, generally, ante 
Trade name, practice under, § 33 
Transient office, license for practice in, § 22 
Travel expense, compensation for services as includ¬ 
ing, § 71, p. 1032 
Treat defined, § 1, p. 817 
Treatment, 

Defined, § 1, p. 817 
License or certificate, § 10, p. 834 
Trial, 

Breach of employment contract, actions for, § 38 
Compensation for services, actions for, § 78 
Medical societies, suspension or expulsion of mem¬ 
bers, § 80 

Practicing without authority, prosecution for, § 
28 

Revocation of license or certificate, 

Proceedings for, § 18, p. 899 
Trial de novo, 

Appeal, § 18, p. 909 

Certiorari to review order, § 18, p. 907 
Trust and confidence, relationship to patient, § 36 
Unconscious persons, 

Compensation for services to, § 68, p. 1023 


Unconscious persons—Continued, 

Malpractice, 

Care required in respect of, § 45 
Res ipsa loquitur doctrine as applying, § 62, 
p. 993 

Unprofessional conduct, 

Defined, § 1, p. 818 
Determination of, § 31, p. 933 
License or certificate, 

Refusal to applicants guilty of, § 13, p. 864 
Revocation or suspension, § 17, p. 877 
Vaccination, license or certificate, practice of medi¬ 
cine, '§ 10, p. 834, n. 64 
Value of services. Co-mpensation, ante 
Variance, 

Compensation for services, actions for, «§ 76, p. 
1037 

Malpractice, actions for, § 61, p. 989 
Practicing without authority, prosecution for, 
i§ 25, p. 923 

Registration, prosecution for violation of law 
in respect of, § 23, p. 918 

Venue, revocation of license or certificate, certiorari 
to review proceedings, § 18, p. 907, n. 17 
Verdict, 

Malpractice, actions for, § 65 
Practicing without authority, prosecution for, § 28 
Verification license, § 21 

Verified charges, revocation or suspension of license, 
§ 18, p. 893 

Vested right, license or certificate as conferring, § 
15, p. 867 
Veterinarians, 

Defined, § 1, p. 818 

Practicing without authority, prosecutions for, 
§ 24 

Veterinary dentistry defined, § 1, p. 818 
Veterinary medicine, 

Defined, § 1, p. 818 

License or certificate, § 10, p. 833 

Offense of practicing without, § 6 
Veterinary surgeon defined, § 1, p. 818 
Veterinary surgery, license or certificate, practice 
within statutes requiring, § 10, p. 842 
Waiver, revocation or suspension of license, proce¬ 
dural defects, § IS, p. 889 
Wantonness, malpractice, 

Admissibility of evidence on issue, § 62, p. 997 
Law question, § 63, p. 1016 
Warranty, cure or benefit, § 47 
Willfulness, malpractice, § 40 

Admissibility of evidence in issue, § 62, p. 997 
Law question, § 63, p. 1016 

Withdrawal from case, notice, liability as affected, 
§ 48, p. 965 
Witnesses, 

Malpractice, credibility as for jury, § 63, p. 1013 
Revocation of license or certificate, proceeding 
for, § IS, p. 894 

Words and phrases, § 1, pp. 804r-818; § 40 
Workmen’s compensation, malpractice, award of com¬ 
pensation as defense to actio-n for, § 58 
Writ'of review, revocation or suspensio-n of license, 
review of order, § 18, p. 906 

Written charges, revocation of license or certificate, 
§ IS, p. 893 
Appeal, § 18, p. 909 
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X-ray, 

license or certificate, 

Direction to have picture taken as practice 
of medicine, § 10, p. 834, n. 64 
Treatment by, § 10, p. 845 
Negligence and malpractice, 

Care required in application, § 41, p. 949 


X-ray—Continued, 

Negligence and malpractice—Continued, 

Failure to take pictures, § 48, p. 962 
Skill of manipulators of machine, § 43 
Skill required of operators of machine, § 43 
Treatment resulting in burns, § 48, p. 958 
Property right to negative, § 36 
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Acceptance of another pilot, tender and refusal of 
services, liability for fees, § 9, p. 1074 
Actions, 

Associations, 

Capacity to sue and be sued, § 17, p, 1083 
Recovery of benefits, § 17, p. 1085 
Bond of pilot, jurisdiction, § 5 
Compensation, recovery of, § 10 
Negligence, recovery of damages for § 14, p. 1081 
Admiralty, 

Bond of pilot, jurisdiction of action on, § 5 
Fees, jurisdiction of claims for, § 11 
Negligence, jurisdiction of action for damages 
caused by, § 14, p. 1081 

Anchorage, power and duty in respect of, § 14, p. 
1080 

Appeal and error, licensing or disciplining, review 
of administrative proceedings, § 4, p. 1069 
Apprentices, 

License, eligibility, § 4, p. 1067 
Regulation by pilot commissioners, § 3 
Assault, master, recovery against for, § 14, p. 1080 
Associations, § 17, pp. 1083-1086 
Benefits, associations, § 17, p. 1084 
Benevolent associations, § 17, p. 1083 
Boards of pilot commissioners, § 3 
Bond, § 5 

Boundary waters, regulation, § 2 
Branch, defined, § 1 
Branch pilot, 

Defined, § 1 

Injunction, unauthorized persons acting as, § 6 
License, § 4, p. 1067, n. 3 
Burden of proof, 

Associations, actions to recover benefits against, 
§ 17, p. 1085 

Compensation, actions for, § 11 
Negligence, actions for damages caused by, § 
14, p. 1081 

By-laws, associations, § 17, p. 1083 
Canal boats, powers of pilots, § 14, p. 1079 
Care required, § 14, p. 1080 

Certiorari, licensing or disciplining, review of ad¬ 
ministrative proceedings, § 4, p. 1069 
Charterers, fees, liability for, § 12 
Coastwise seagoing vessel, 

State pilot, obligation to talce, § 7 
Tender and refusal of services, compensation 
as recoverable, § 9, p, 1073 

Collision, negligence of third person causing, recovery 
for injuries sustained, § 14, p. 1080 
Commissioners, § 3 

Number of pilots, discretion in respect of, § 4, 

p. 1068 

Compensation, §§ 8-13, pp. 1072-1078 
See, also, Fees, generally, post 
Actions for, § 11 


Compens ation—^Continue d, 

Amount, § 10 

Associations, incapacitated members, § 17, p. 1084 

Burden of proof, actions for, § 11 

Circumstances determining right, § 8 

Costs in action to recover, § 11 

Defenses in actions for, § 11 

Evidence in actions for, § 11 

Extra compensation, § 10 

Extra pilotage service, power of master to bind 
vessel for, § 8 
Forfeiture of right to, § 8 
Lien, § 13 

Loss of lien for, § 13 
Parties to actions for, § 11 
Persons liable, § 12 
Pilotage as referring to, § 1 

Place of tender of services, compulsory pilotage 
fees, § 9, p. 1074 
Pleading in action for, § 11 
Priority of lien, § 13 

Refusal of tender of services, necessity and 
sufilciency, § 9, p. 1074 
Revocation of license, services after, § 8 
Services tendered and refused, § 9, pp. 1072-1075 
Lien, § 13 

Sufficiency of tender of services creating right 
to pilotage fees on refusal, § 9, p. 1074 
Tender and refusal of services, § 9, pp. 1072-1075 
Time of tender of services, compulsory pilotage 
fees on refusal, § 9, p. 1074 
Trial in actions for, § 11 

Competitive tests, eligibility for designation or ap¬ 
pointment determined by, § 4, p. 1067 
Complete voyage, discipline of pilot employed for, 
§ 14, p. 1079 

Completion of pilotage, leaving vessel before, lia¬ 
bility for damages resulting, § 14, p. 1081 
Compulsory pilotage fees, § 9, pp. 1072-1075 
Congress, delegation of power to regulate, § 2 
Contracts, services tendered and refused under, com¬ 
pensation, § 9, p. 1072 

Control of navigation, power in respect of § 14, p. 
1078 

Costs, compensation, actions to recover, § 11 
Course and speed, authority and duty in respect of 
§ 14, p. 1079 
Courts, 

Associations, review of decision of directors, § 17,' 
p. 1085 

Licensing, review of administrative decisions, § 4,, 
p. 1069 

Criminal liability, § 16 
Cruising ground, 

Acceptance of pilot beyond, compulsory pilotag 
fee, § 9, p. 1074 
Defined, § 1 


1197 



INDEX TO PILOTS 


Damages, 

Associations, actions to recover against, § 17, p. 
1086 

Liability for, § 14, p. 1080 
Pilot commissioners, liability for, § 3 
Default, liability for damages caused by, § 14, p. 
1081 

Defenses, compensation, actions for, § 11 
Definitions, § 1 

Boundary waters, § 2 
Delegation of power, 

Pilot commissioners, § 3 
Regulations, § 2 

Diligence, liability for damages caused by failure to 
exercise, § 14, p. 1081, n. 72 
Disability compensation, associations, § 17, p. 1084 
Disabled vessels, compulsory pilotage fees, § 9, p. 
1073 

Discretion, 

Licenses, issuance of, § 4, p. 1067 
Pilot commissioners, § 3 

Number of pilots, § 4, p. 1068 
Discrimination, rates, § 2 
Displacement, power of master, § 14, p. 1079 
Display of pilot signals, compulsory pilotage fees, 
§ 9, p. 1075 

Distress, compensation for extra services in assisting 
vessels in, § 10 

Docking, powers and duties in respect of, § 14, p. 
1080 

Dual capacity, 

3bip officer rendering service in, lien for serv¬ 
ices, § 13 

Dilip’s officer laired in, compensation, § 8 
Effect of license, § 4, p. 1068 
Eligibility, license, § 4, p. 1067 

^Enforcement, regulations by pilot commissioners, § 3 
Errors of judgment, liability for damages caused 
by, § 14, p. 1081 
Evidence, 

Associations, actions to recover benefits against, 
§ 17, p. 1085 

Compensation, actions to recover, § 11 
Criminal prosecutions, § 16 

Negligence, actions for damages caused by, § 14, 

p. 1081 

Qualification, license as, § 4, p. 1068 
Examinations, license, applicant for, § 4, p. 1067 
Experience, examination for license, requirement, § 
4, p. 1068 

Extra compensation, purposes authorizing, § 10 
Extraordinary care, circumstances requiring, § 14, p. 
1080 

Federal regulation, § 2 
Licenses, § 4, p. 1066 
Obligation to take pilots, § 7 
Fees, 

See, also. Compensation, generally, ante 
Actions for, § 11 
Amount recoverable as, § 10 
Bond, forfeiture of right by failure to give, § 5 
Charterers, liability for, § 12 
Compulsory fees, § 9, pp. 1072-1075 
Criminal liability, false receipt for, § 16 
Franchise, right to collect as, § 8 
Masters, liability for, § 12 

Negligence, defense of in action to recover, § 11 


Fees—Continued, 

Parties to action to recover, § 11 
Persons liable, § 12 
Pleading in actions to recover, § 11 
Regulations respecting, § 2 

Fines, associations, imposition on members, § 17, p. 
1084 

Flare-ups, tender of services by, compulsory pilotage 
fees, § 9, p. 1075 
Foreign vessels, 

Compulsory pilotage laws applicable to, § 7 
License, piloting in state waters, § 4, p. 1067 
Tender and refusal of services, compensation as 
recoverable, § 9, p. 1073 
Forfeiture, compensation, right to, § 8 
Form of license, § 4, p. 1068 
Franchises, § 1 

Fees, right to collect as, § 8 
Guide, pilot as, § 1 
Half pilotage defined, § 1 

Harbors, extra compensation for services in moving 
vessels in, § 10 

Incompetent pilot, master as authorized to displace, 
§ 14, p. 1079 

Indictment or information, criminal prosecution, § 16 
Injunction, unauthorized persons acting as pilots, 
§ 6 

Inner limits, compulsory pilotage fees, tender and 
refusal of services, § 9, p. 1075 
Inshore pilotage, tender and refusal of services, 
compensation, § 9, p. 1072 

Intoxicated pilot, master as authorized to displace, 
§ 14, p. 1079 

Inward bound vessels, compulsory pilotage fees, § 9, 
p. 1073 
Jurisdiction, 

B'ond, action on, '§ 5 
Fees, actions for, § 11 

Negligence, actions for damages caused by, § 14, 

p. 1081 

Pilot commissioners, § 3 
Jury questions, 

Associations, actions to recover benefits against, 
§ 17, p. 1085 

Negligence, actions for damages caused by, § 14, 

p. 1081 

Knowledge required, § 14, p. 1080 
Legislative regulation, delegation of power, § 2 
Liabilities, § 14, pp. 1078-1081 

Association or members to third persons, § 17, p. 
1085 

Licenses, § 4, pp. 1066-1070 

Criminal offense in respect of, § 16 
Penalties in respect of, § 15 
Lien, services rendered, § 13 
Masters, 

Assault by, recovery against, § 14, p. 1080 
Command of vessel in charge of pilot, § 14, p. 1079 
Extra pilotage service, power to bind vessel for, 
§8 

Pees or compensation, liability for, § 12 
Penalty for acting as pilot without license, § 15 
Misdemeanors, § 16 
Nature of office, § 1 

Navigation, power in respect to control of, § 14, p. 
1078 
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Negligence, 

Fees, defense of in actions to recover, § 11 
Personal liability for damages caused by, § 14, 

p. 1080 

Third persons, recovery for injuries caused by, 
§ 14, p. 1080 

Number of pilots, regulation by pilot commissioners, 
§ 3 

Number of pilots or licenses, power to limit, § 4, p. 
10G8 

Obedience to orders given by, § 14, p. 1078 
Obligation to take pilots, § 7 
Offenses, § 16 

Offshore pilotage, tender and refusal of services, 
compensation, § 9, p. 1072 
Orders given by, obedience to, § 14, p. 1078 
Outward bound vessels, tender and refusal of serv¬ 
ices, compensation, § 9, p. 1073 
Outward limits, compulsory pilotage fees, tender of 
services, § 9, p. 1075 

Owners, fees or compensation, liability for, § 12 
Parties, compensation, actions for, § 11 
Penalties, § 15 

Violation of regulations of pilot commissioners, 
§ 3 

Pensions, associations, § 17, p. 1084 
Personal examination, license, applicant for, § 4, p. 
1068 

Personal injury, right of recovery for, § 14, p. 1080 
Personal liability, damages resulting from negligence 
or default, § 14, p. 1080 
Personal services, performance of, § 1, n. 8 
Pilotage defined, § 1 

Pleading, compensation, actions to recover, § 11 
Port districts, appointment of pilots, exclusive power, 
§ 4, p. 1067, n. 5 

Port wardens, disputes, submission to, § 3 
Powers, § 14, pp. 1078-1081 

Presumptions, license, exhibition of, § 4, p. 1068 
Priorities, compensation, lien for, § 13 
Public officer, status as, § 1 
Public regulations, § 2 

Punishment, power of pilot commissioners, § 3 
'Qualifications, license, § 4, p. 1067 
Discrimination, § 2 
Power to fix, § 3 
Uniformity, § 10 

deduction of license, § 4, p. 1068 
Refusal to renew license, § 4, p. 1068 
Regulations, § 2 
Bond, § 5 

Knowledge of, § 14, p. 1080 
Licenses, § 4, p. 1066 
Pilot boards or commissions, § 3 
Renewal of license, refusal, § 4, p. 1068 
Review, licensing or disciplining, administrative pro¬ 
ceedings, § 4, p. 1069 
Revocation of license, § 4, p. 1068 

Services performed after, recovery for, § 8 
Rights ,and liabilities, § 14, pp. 1078-1081 


Scope of employment, performing duties outside of, 
§1 

Services, 

Lren for, f 13 

Regulations respecting offer, pilot commissioners, 
§3 

Tender and refusal. 

Compensation, lien, § 13 
Compensation as recoverable, § 9, pp. 1072- 
1075 

Signals, compulsory pilotage fees, tender of services 
by use of, § 9, p. 1075 
Skill required, § 14, p. 1080 
Speaking a vessel defined, § 1 
State officers, pilot commissioners as, § 3 
States, 

License, power to compel, § 4, p. 1066 
Regulations, § 2 

Station boats, regulation, pilot commissioners, § 3 
Statutory provisions, 

Bond, § 5 
Compensation, 

Amount or rate, § 10 

Tender and refusal of services, § 9, p. 1072 
Criminal liability, § 16 
Licenses, § 4, pp. 1066, 1067 
Number of pilots, § 4, p. 1068 
Obligation to take pilots, § 7 
Penalties, enforcement, § 15 
Pilot commissioners, jurisdiction, § 3 
Public office, status as, § 1 
Rates, fixing of, § 3 

Steering directions, authority and duty in respect of, 
§ 14, p. 1079 
Steersman, pilot as, § 1 
'Substitutes, fees, § 8 
Suspension of license, § 4, p. 1068 
Tender, compensation for services tendered and re¬ 
fused, § 9, pp. 1072-1075 
Lien, § 13 

Tenure of office, pilot commissioners, § 3 
Territories, regulations, § 2 
Third persons, 

Associations, liability to, § 17, p. 1085 
Negligence of, resulting in injury, recovery for, 

§ 13, p. 1080 

Torts, associations, liability for torts of members, § 
17, p. 1086 

Towed vessels, obligation to take pilot, exemption, 
§7 

Trespass, associations, liability for trespass by mem¬ 
bers, § 17, p. 1086 

Trial, comi)ensation, actions to recover, § 11 
Uniformity, rates of pilotage, § 10 
United States warships, state pilotage laws, exemp¬ 
tion, § 7 

War vessels, state pilotage laws, exemption, § 7 
Winter pilotage, extra compensation, § 10 
Words and phrases, § 1 
Boundary waters, § 2 
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PIRACY 


Captured vessel, prize, § 3 

Cargo, seized vessels, condemnation, § 3 

Condemnation of vessel, § 3 

Constitutional provisions, punishment, §§ 1, 2 

Criminal prosecutions, § 4 

Definitions, § 1 

Elements of offense, § 1 

Evidence, prosecution for, § 4 

Federal statutes, punishment, § 1 

Felonious intent, element of, § 1 

Good faith, effect of, § 1 

High seas, robbery and depredation on, § 1 

Indictment or information, prosecution for, § 4 

Intent, element of, § 1 

Jury questions, prosecution for, § 4 

Law of nations, 

Offense under, § 1 
Punishment, § 2 


Law of nations—Continued, 

Prize, captured vessel as, § 3 
Nature of offense, § 1 

Personal force and violence, element of, § 1 

Prize, captured vessel as, § 3 

Proof, prosecution for, § 4 

Prosecutions for, § 4 

Punishment, 

Power to punish, § 2 
Statutory provisions, § 1 
Sea robber, definition as, § 1 
Seizure of vessel, § 3 \ 

Slave trade, engaging m as piracy, § 1 
.Statutory provisions, 

Punishment, § 1 

Seizure and condemnation of vessel, § 3 
Venue, criminal prosecutions, statement of, § 4 
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PATER and PATERFAMILIAS. The 
word '"paterfamilias” is defined to 
mean the head or master of a fami> 
ly The word is sometimes em¬ 
ployed in a wider sense as equivalent 
to ‘"sui juris.””®* 

99M, N.Y.—Ex putt 142 N.V.S2d 143. 

144. 

9^Sh N.Y.-^ parte Btdum, 142 N.Y.a2d 143, 
164. 

Wliik ft portoii jam” » c«lkd '*pitetatnSi«s." 
even wiien Bader tiie «fe of pidxarty. in tlie nxinMNer 
and aaoce oommoo use. ft **ptteffiadSB»'' » any one 
invested wok **potamr over any person ^£x putt 
Bachman, 142 N.Y.a2d 163, 164 

Pathological incinerator. 

Pathological incinerator. ""Patho¬ 
logical mcmeratof" refers to a struc¬ 
ture or furnace used to dispose of car¬ 
casses, organs or solid organk 
waste,^ 

A5L Vt-Tomi of Besmngtoe v. Haasosk-WainKiee 
Baaoeai Home, Inc.. 427 A.2d 365, 369. 139 Vt. 
281 

PATHIC, Defined see Sodomy § I. 
PATBU POTESTAS. 

A ^ilrtliirfy fxprewed 

0> *1PMm l^oiesint'* meate patcnaal aintlKinty ndach 
dewnea the agtreyrtc of lii^ miikit, by apti law of 
Itome, beianfed to ^ head of ft Snn% in reaped to In^ 
wifev dbidrea {nscnral or adcpptedfl and any more ranoto 
descendaMs who simag; Sons bim thrcaifh . awdes only, 
and fndadly thn poaer mat cnrtaiied mm k meant 
Sole awie than « lilt ia dbe pnfeeiteiias to bold aa 
hh oevn any p faf^ert y or gf ^ yiipr hat 

posper.--^ parte S a dnamt, 142 RYS.2d 163, 164 


{ 1. Who Are Paupers 
Library References 
Social Security and Public Wel¬ 
fare e»4.i0. 

psr5 

1. FLt-Opmtoa to the Home, 137 A.2d 532, 87 R.I. 
28. 

X Maas.~Oiddreii*s Hoaptta! IttohcaJ Center v City 
of Bottoa, 236 K.E2d 878, 354 Mam 228 

3. !B.<-City of Chaaapa^ v Oty of Champaiia Tp, 
ISO N.E2d 657, 17 lEAppTd 449. af^., !S6 
N.E2d 543, 16 ffi.2d 58 

Ind.x<rJJS. died la Parkview Meat. Boip. v County 
Dept of Pdj Wdfcrc. 191 N.E2d 116, 118, 134 
IndApp 6«9 

Olito--Stale V. Sdbt^, 349 N.E2d $49, 20 Olao 
Mhc. 79. 

**lfldiawl*’deffatod 
(4) Other deMami. 

Cal-~'Ma<haoa v. Cky and County of Sen Fraocusco, 
234 P.2d 995, 106 CA2d 232, hear»% den. 236 
F.2d 141, 106 CA.2d 232. 

MEont.~Smat Patfkh Bo^nal v. PowdI Couaiy, 477 
P2d34a 156 Mont. 153. 

Fa-^-Cbm. ex rd. iCendnek V Kenikick,9Chert.400-> 
Ct»it.aftiSiaKpev.Sh8ipe,48Dt!iCo. 115, am 
on otE grdft 163 A.2d 923, 193 Pa.So|)er. 161 

Vt.^Deatkiiie of B ea niaetoB Goanty by Van Santvoord 
V Hemy W. Pmanm Menaanai Hoapaml, 215 A2d 
134, 125 Vt 289 

^IW nr >>«r perm** defined 
<4> loam-ia m Fiantim* Eitate. 89 N.W.2d 367, 

249 Iowa 783. 

Vt—Toatt of St ioiaubtiry y Town of Ckanhy, 205 
AM 43X 134 Vt 367. 

‘UnUe fn pny Ihr nceewHny enre^ ctotohmed 

CUL—HiadiBCtt v. Oty and C&mtf of San Fraacnco. 

fBpiB. 

pm6 


PAfBDfONY. 


-rmama^ of t ddbkir ii taaatj oT rnttm md 
iiafaiSdeK of pnpmamy oiaiaaiinBL 

U.—IWhip y. DMbs UJ^ 314 S0L3d m 

Ubder Ch t n n diiaa hay. m lax deaiined to ttadb die 
capnchgr of iaarfiiir o yto d k jk «■ 

IndhdtMe laateTlitoinooawiadcweai^^ — 
Mkm iafeecatorieB lattetn. Oo^ a. IJJ^ D.CJiL, m 
FJapp. 321 , 33 a 

PATimi. Is another sense' it 
meansardfed^ saii^of tmts, acts, 
or other ohsarvabie 
nig an la^vldud.^’ 

2SUL Cht—lUdbeb^ v. 8 a| p t i Fikif la and Bar 
S tan w c Bto Omm* 76 <Ha|Mr. im » 264 
CJLad 72 a 

PATHEL a su^ cake or pastiy* 

8ASA y. itaBBimct M 

Sff, 29 lieh^ tSE < 

PAUPERS 

1 , ' ^ ^ . ..u,' w t; 

ijB i welflie 


5„ lad,—Goaaly Uept of Pahfie WdSire of Whne 
Cbnaty v, Ttwieei of htotona lAdwnity, 251 
NEJd 456, 145 intLApp. 392. 

A Vt—Oenitoie of ftemBatnaa Goanty hy Van 
SantaoQfd v. Hemy W. Painani IdeaiBriil Hoipi- 
tat 215 AJM PA U5 Vt m 

14, Moat—Saint Bahciidk Hoipiad % Cenaly, 
47?PXd34a tSShieaft. 153. 

Kt E Jdaiy f aanatu M en wda i Hoapha) % Clay Conn- 
IS! KWM m fTSHea 61. 

WK,-Slice ex ml Aitn^ift v. SUvermaa, 20t N.WJd 
msdiwiiJdiia 

14. iad.—Oonniy Dipt of Pdbhe Weiam of WMto 
Conner v. TMaet af Endmaa Uammdy. 251 
^ 145 fndApfx 392. 

Wk-Shne ex tai Artam s a vwma w . 203 liWXd 
m 56 Wk2d lie 

Xim ihdWki fwidhip In dom iot pewnin d |i snnd 

llhaa^-Mnaal Onanty «. iinawfAl Gmm 319 
RW,2d25,264il«Bat^ 

M, mmrnm mmm nrnrmmrn 

lad—WaahiMpinn !>, of Aina'CMp «. 
tdnnQchi 

m , ' ' _,', ^ 

»»L.-- 'A r V 

jmt Krmi|pinig ni mmimpep ' ^ ^ 'n ^ ^ 

Mvidl 

, j Vi 

S4 3hidlpdcipii8i84''sdhhli^‘nld8ddli^ 
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Strikers and their famite have been 
held eligible for aid under public assist¬ 
ance statutes.^® 

34J. U S.—Itt Lamp Divnion of lateraatiOBal Tel. A 
Tei. Carp, v. Maner, D C3dam„ 318 RSapp. 364. 
IH.-Sfcnit<4>-Seal M%, Ca v Socat, 218 N.E2d 227, 
72 lEAppXl 480 

N Y—Lftscant v Wyman. 292 H.E2d 667, 31 K.Y.2d 
384 340 NyS2d 397, 57 AER.3d 1295, cert, 
den. 94 EQ. 165, 414 US 832, 38 L.Ed2d 66. 

meS 

4t. PendeKV of aepwstiiMi actioB 

NY-G»emcro v Giiem«o, 336 N.Y5.2d 268, 40 
A.D2d 684 

47. Wix—Chnagaarae County v. Town of Biooidya, 
n8RW.2d 201, 18Wii,2d303 

46. Nev,—Under County v. Board of TiaHeex of 
ESco General Hoaiaca!, 403 P 2d 659,81 Nev. 354. 
W».—State ex rd ScS V. Mthmnkee Gonnty, 222 
N.W2d 59X 65 W».2d 219 
MortgliffBd property 
f21 OUmt omten. 

Wash—Wdhams v, HeSenMc, 297 P.2d 952, 49 
Wafth.2d 30 

Owanraidp of home no htr 
Cob.—Denver Dept, of WdBre v Oomer, 346 P.2d 
1016, 14! Cob. 65 

**Falr ndne** of property 
Cona-OueSa v. Shapiro. Or-AD.. 212 A2d 708. 3 
COnaOr. 268. 

5Z Iowa—SiitkrCbanty v.Stza^ 

P0ge9 

{ Z, —— Tnmsieitl Puor PersMS 
Library Befereuecs 
Sodal Security and Pubbe Wel¬ 
fare ^3, 410. 

58L OdL—Ptttoa v. San Dkio Canady, App., 235 PJd 
217—Aomta v. Saa Dkpa Coanty. 272 PJd 92. 
126 C A2d 455. 

Vt—Town of St lidmabniy v. Town of Oaanbp, 265 
A.2d 422, 124 Vt 367. 

Expedidl laotiMr Med sot U ft pinpar 

Cal—idadiaoa v. Cky and Conniy ef Saa Wmaam, 
•apet, a, 3. 


^drii-iaiBriM Mint m& - 

sOKtBBt CXiBPDrttCa 

Vi.-Coiiacy oTHewpoft V. Town of Glomr, 300 A2d 
632. 131 Vt 61. 

99. N.H.-Barfy v. Camdl, 99 A2d 479^ 96 HH. 
290 

62. Od.—Aoaata v. San Diepo Gonaiy, aepnt a 58. 

§ X Vmwm am* DnUed «r rm M fa 

ABtbaritMM 

Ufcnurjr ReftsBCMcs -■! 

S«sa% PbMc "IIW 
fitpp'pj, X' 

Tiraa P.il fl. Unde Tu i^f ip* tmmuf ip> f4f 4 M Jiawhipft 
K Bmium 344 EWJd 35 %#$^ W 

Team 134. - 


66L V, 

’ m ■-*> 

*. oariM. 4M> r9a Mr myi 

Ceaitr-^Me v. Cky of INM. 99 
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IB.—City of CSiampaagn v City of Champaign Tp.. 156 
N.E2d 543. 16 lU.2d S8<--Beck v. Buena Park 
Hotel Corp., 196 N.E.2d 686. 30 II1.2d 343. 
Io«ni->CJ.S. dted in Michel v. State 6d of Social 
Welfare, 65 H.W.2d 89, 90, 245 Iowa 961—Collins 
V. State Bd of Social Welfare, 81 N W,2d 4, 248 
fowa 369—In re O’Donnell's Estate. 113 NW2d 
246, 253 Iowa 607 

Mass.—Etireau at Old Age Assistance of Natick v. 
ComnusskMier of Pub^ Welfare, 93 N.£.2d 267. 
326 Mass. 121. 

Neb,—Marshall v. Nance County. 79 N W2d 417, 163 
Neb. 252. 

N H—Merrimack County v. Town of Derry, 219 A.2d 
703, 107 N,H. 212. 

NJ.—C.JJ5. quoted at tength in Bonnet v. State. 357 
772, 815, 141 N J.Supcr. 177, affd. 382 A.2d 
1175, 155 NJ5upcr 520, 

N.Y.—Lascaris v. Wyman, 327 N.Y.S.2d 379, 68 
Misc.2d 523, tevd on oih. grds., 328 N.Y.S,2d 289, 
38 A.D.2d 163, app den. 282 N,E2d 891, 30 
N.Y.2d 675, 332 N.YS2d 107, affd 292 N.E2d 
667. 31 N.Y.2d 386, 340 N.YS2d 397, cert, den. 
94 S.Q. 165, 414 U.S. 832, 38 L.Ed.2d 66 
Ohio—MansSeU General Hospital v. Board of County 
Com'is of Richiand County. 166 N.E.2d 224, 170 
CHyk>St 486. 

Tex.—Riasman v. Lanning, Civ App., 276 S.W 2d 356, 
67m Minn.—Goodhue County v, Ri« County, 160 
N.W.2d 657, 281 Minn 124. 

N.a— Hall V. HilMioroogh County, 445 A 2d 1125. 
122 N.H, 448. 

N.C.—Board of Managers of lames Walker Memorial 
Hflsp^ of Wilmington v. City of Wilmington, 74 
aE2d 749, 237 NC 179. 

Wis.—State cx rcl. Arteaga v Silverman, 201 N,W.2d 
538. 36 Wis.2d 110. 

M Mdnto cy >Bd bsperatiTe ibity 
Ala—Atidns v. Curtis. 66 So.2d 435, 259 Ala. 311. 
189. Pa-ln re Rose's Estate. 24 Pay.LJ !S9 
Wis.—Tm of Madbou v. City of Madtsoo. 70 N.W.2d 
249, 269 Wk 609. 

76m RD.—Jenuiid County v. St Paul-Mercury Indem. 
Cou. 71 N.W.2d 571, 76 S.D. 1. 

VMrtlffli fccU not abm 

V. Beascak 46S P.2d 232. I Or.App. 579. 

mull 

n. ActWiaatarUtnnr 

Wndk—Senior QiffiwwMt v. Depsurtoieiit of 

Sea of WMu 228 F.2d 478, 38 Wai%u2d 142. 
72m v. Tobsaer, D.C, 279 KSofip. 22» 

am 89 RO. 1322,394 US. 618, 22 LEdld 600. 

HJ. Metcalf a Smdt D.CBi., 293 FSopp, 268< on 
MMd 3B5 PBapp. 785, m. C.A^ 444 F.2d 

im 

OiUnAiwednOcimiiy V. Aberk 73CaiJRp4r. 926.2^ 
€JUd4M. 

CowL-SMe a GnffidK. 203 A.2d IH 152 Conn. 48. 
IB.^-IUMe V. Sunk m NE.2d 772. 52 jaApp.2d 

m. 

io«a-Tinn«i a Stale, 44 N.WJM 410,241 lospa 1072. 
La-Staie eai tA Muon a IRggns, App., 4? 5o.2d 
SA 

Wi4k./--4S(eaior Dciwraneat'Of 

Sec. of WadL, wpsa a 71. 

liHM he a e edB i cri m geftaky 

- aaMMM 

U.8k-M«aies a Mbner, DXXMaas., 393 ESupp. 88. 
14tass.-O|)ini0B of tlie Justices. 257 N.E2d 94. 357 
IdaaaSZT. 

73w Coen.—'WilieiBis a Siapmo, 234 A.2d 37A 4 
OnM.CSr.449. 

IR^-Beclt a Buena Hotel Coip., 196 RE2ii 686, 30 
IE2d 343. 

76m MUhcH^Miiid V, om 

iiwM-^OciHiaaa Stale Bd of SodM Wd&nv 81 RW.2d 


Voluntary bounty may be discontinued 

Wash.—Senior Citizens League v Department of Social 
Sec. of Wash., supra, n. 71 

Prevention oi fraud held proper objective 

U.S.—Shapiro v. Thcwnpson, Conn., Dist Col & Pa., 89 
S.Ct. 1322, 394 U.S. 618, 22 L.Ed.2d 600. 

75. Ill—City of Champaign v City of Champaign 
Tp, 156 NE2d 543, 16 I11.2d 58. 

76. Regulations under statute 

Conn,—Ouellet v. Shapiro, Cir.A.D., 212 A.2d 708, 3 
Conn.Cir. 268. 

77. Mass.—Opinion of the Justices, 120 N.E 2d 198, 
331 Mass. 771 

78. Ala.—Atkins v Curtis, supra, n 67. 

Am —Hernandez v Yuma County, Anz., 369 P2d 
271. 91 Anz. 35. 

tnd.—Wayne Tp. v Lutheran Hospital, 312 N E.2d 120, 
160 Ind.App, 427. 

Iowa—In re Frentrcss’ Estate, 89 N.W 2d 367, 249 Iowa 
783 

N Y —Lawson v. Shuart. 323 N.Y S 2d 488, 67 Misc 2 d 
98—Thomas v Sipprell, 329 N.Y.S.2d 298. 69 
Misc.2d 87 

Pa.—^Shuey v, Lebanon County, 10 Lebanon 84. 

Wis.—State ex re! Arteaga v. Silverman, 201 N W' 2d 
538. 56 Wis.2d 110 

§ 4. -Construction, Operation, 

and Repeal of Statutes 

Library References 
Social Security and Public Wel¬ 
fare <s=»l. 

page 12 

85. U.S.—Brooks v. Center Tp., CA.Ind., 485 F2d 
383. 

Cal.—Kcm County v Coley, 40 Cal.Rptr. 53, 229 
C.A.2d 172—Swoajp v. Superior Court of Sacra¬ 
mento Ccwmty, in Cal.Rptr. 136, 516 P.2d 840, 10 
C3d 490. 

D.C—Randolph v. District of Columbia, App., 333 
A.2d 380 

Hawaii-Keaer v. Thompson, 532 P2d 664, 56 Haw 
183. 

Ind.—Wayne Tp. v. Lutheran Hospital, 312 N.E 2 d 120, 
160 IndApp. 427. 

La.—JcRies v. Andeiiqu, App., 277 Sa2d 697, apf^ica- 
tioB den.. Sop., 279 So 2cl 697. 

Me.—Inhabuanti of Town of Amky v. lafaafailaius of 
Town of OnenL 134 A.2d 365.153 Me. 29—Inhab- 
Uajits of Fnesiddjk labalMtiuats of Bratei. 170 
A, 496, 132 Me. 285. 

Mass.—^Massachusetts General Hospital v. City of Cam¬ 
bridge^ 198 N.E2d 889, 347 Mass. 519. 

Midi.—Antnm County Social Wdfans Bd. v. Lapeer 
County Social WeHu« Bd.. 50 N.W.2d 769, 332 
Mich. 224. 

N.Y.—!a re Kamazs Witt. 126 N.YE2d 395, 208 Misc. 
733—Bark v. Lavine, 367 N.Y.S.2d 587,48 A.D.2d 
36, uiM. 357 RE2d 349, 40 RY, 2 d 565, 388 
N.Y,S.2d 878. 

Pa.-0»n. V. Allison, 12 D. & C2d 81. 
i tIMwte prewdb over general 

lownr-- 6 bdb 5 r Cotanty bfyctae Mesnonal Hospital v 
Hanm Cbsmy. 86 RW. 2 d 104. 249 Iowa 146. 

8 A US.—Hawk V. Framer. D.CS.D.. 396 F.Supp. 1. 

iow»-6Behei v. $mte Bd. ofSociBl Wdfrre, 65 N.W.2d 
89, 245 Iowa 961. 

. $.D.—Jraaukl Cbunty v. Si. Paulr-Meicuiy ladem. Co., 
71RW.2d 571. 76S.D 1. 

Vt —Town of Groton v. Town of StraBbrd, 192 A.2d 
464, 123 Vl 432. 

89. N J.—Oty of East Orange v McCbikie, 238 A.2d 
489. 99 N J.Siiper. 3A 
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m 
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74. N Y.—Commisrioner of Social Services of City of 
New York on Behalf of Vasquez v. Russdl, 380 
N.YS.2d 998, 85 Misc.2d 809. 

75. Ala.—^Atkins v. Curtis, 66 So.2d 455, 259 Ala. 
311. 

Conn.—State v, Griffiths, 203 A.2d 144, 148, 152 Conn. 
48. 

D.C.—Groover v. Essex County Welfare Bd., App., 264 
A.2d 143. 

N.Y.—Landes v. Landes, 138 N.Y.S.2d 442, 207 Misc. 
460, affd, 149 N YS.2d 216, 1 A.D.2d 772, affd. 
153 N.Y.S.2d 14, 1 N.Y.2d 358, 135 N.E2d 562, 
motion den. 153 N.Y.S.2d 208, 1 N.Y.2d 827, 135 
N.E.2d 716, app. dism. 77 S.Ct. 325, 352 U.S. 948, 

I LEd.2d 241. 

Or.—Mallatt v. Luihn, 294 P.2d 871, 206 Or. 678— 
Kerr v. State Public Welfere Commission, 470 P.2d 
167, 3 Or.App. 27, cert. den. 91 S.Ct 1616, 402 
U.S. 950, 29 L.Ed.2d 120. 

Wis.—AppUcation of Hansis, 103 N.W.2d 679, 10 
Wis.2d 629. 

76. Neb.—David City Hospital v. Gihnote, 167 
N.W.2d 397, 184 Neb. 342. 

77. Wis.—In re Seely’s Estate, 67 N.W.2d 836, 268 
Wis, 498. 

79. Pickett V. Pickett 251 N.E.2d 684, 145 Ind.App. 
555. 

81. Kan —^State Dept of Social Welfare v. Dyt 466 
P.2d 354, 204 Kan. 760. 

N.Y.—In re Guardianship of Rowan, 174 N.Y,S.2d 538, 

II Misc.2d 759—TrosscU v. Kostiw, 229 N.Y.S.2d 
263, 35 Misc.2d 60-Lasher v. Decker, 250 N.Y. 
S.2d 615, 43 Misc.2d 211. 

Ohio—State v. Smith, 95 N.&2d 692, 87 Ohio App. 
438. 

Efifect of other statates 

N.y.— Vincenza v. Vincenza, 98 N.Y.S.2d 470, 197 
Misc 1027. 

Pemd in nature 

N.Y.—West v. Charks, 259 N.Y.S.2d 493, 46 Misc.2d 

200 . 

82. Ala.—CJ.S. dted md qnoted in Atkins v. Curds, 
66 So.2d 455, 458, 259 Ala. 311. 

Ind.—Pickett v. Pickett, 251 N.E2d 684, 145 IntLApp. 
555. 

Vested ri^t enforced 
Ala.—Atkins v. Cmds, supra, a. 75 
Rule inapplicable to Uniform Support of De- 
pmutots Law 

Ky—Duncan v. Smith, 262 S.W,2d 373, 42 A.L.R.2d 
754. 

Purpose of Urifonn Sapport of Dependents 
Law 

N.Y.—Aiumymom v. Anonymous, 239 N.Y,S.2d 315>, 
38 M]sc.2d 961. 

83. D.C—Sterne v. Brewster, App., 218 A.2d 41, 
remd., CA., 399 F.2d 554, 130 UEApp.D.C 183. 
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88 . N.Y.—lake Shore Hosfntal, Inc. V. Fries, 382 
N.Y45.2d 638, 86 Misc.2d 169. 

91. lowa^Davia V. Davis, 67 N,W.2d 566, 246 Iowa 
262. 

La.—Nations v. Natkms^ App., 128 So.2d 228. 
Or.r-^.S. cited M Mhllatt v. Luihn, 294 P.2d 871, 
877, 206 Or. 678. 

92, N.Y.—Albany Medical Center Ho^tal v. Harris, 
280 N.Y.S.2d 778, 28 A.D.2d 784. 

94. €d.-<3}uclcman V. Gbunes, 71 CaLRidr. ^ 
CA.2d 52. 

Or.—Mallatt v. Lwha, 294 P.2d 871, »)6 Ot 678. 

95, QwneidMp of mi entirety 

Pa.—Dqiarttnent of Pv^Uo Assjstanoe of Com. v. Shar« 
ago, U2 A2d 162, 381 Pa. 74. 

96* K.Y.—Department <rf Wel&re of of New 
Yoik of Benefit of Mallory v. Mallory* 248 N.Y. 
S.2d 895, 20 A.D.2d 884. 
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S al we ffl wn t financial ability 

N. Y.—In re Moore*s Will, 100 KY,S^ 817, 277 App. 

Div* 47L 

3, La.-^BIc]iinger v. Elchinger. App., 135 So2d 347. 
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4, Pa.—Cam. ex rd. Goldman v. Goldman, 119 A.2d 
631. 180 Pa.Si^. 337, 

O. N.Y,—Hewin v. HoBaian. 153 A 2d 371, 56 NJ. 

Soper. 371 

AlMofaite deadtatioa 

(1) Pa.'—Coea. ex td. Home fm- the Jetnsb Aged v 
Kotzker, 118 AJZd 271, 179 Pa,Su|>er. 521—Com v. 
Hallaum, 3 D. C2d 233, 71 Montg. 119. 

(3) Tims, adiere sok income ts ftxxn social secunty 
and » masdEBcient to meet the expenses of a home for 
the aged such penoa is mdigeat. 

Pk—Com. ex rd. Home for the Jewish Aged v. Kotzk- 
cr. 118 A.2d 271, 179 Fa.S«per. 521. 

8. Or.—McI>oaald v. Public Welfare Division, 534 

P.2d 1158, 21 Or.App. 290. 

9. Ky.—Looisvilk Trust Co. v. Saunders, 374 S.W.2d 
510. 

Pa.—Com. V. Korvath. 17 D. i C.2d 776. 
UwnforcedUe oUigidiQii of cbOd 
Pa.—Com. ex rd. Price v. Campbdl, 119 A2d 816, ISO 
Fa.Snper. 518. 

21. NJ.-CJ& died iB FavUclc v. Tenesimla, 149 
A.2d 300, 302, 54 N J.Super. 478. 

Pa.-Com. V. HaUmaii. 3 D. & C2d 233, 71 Montg. 
119—In « Lucas, 9 D. & C.2d 584, 7 Fiduciary 
118. 

12. N.Y.—Whitney v, Hamson. 129 N.Y.SA! 227. 
14. CosB.—State v. Griffiths, 203 A.2d 144, 152 
Conn 48. 
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15. Statada prof^ective 

N.y.-S. V. SL. 276 N.YS2d 663, 52 Miic.2d 865. 

16. N.Y.-ltt re Hop^*s m 172 N.Y.S.2d 669, II 
hfiscOd 183. 

Fa.—In re Chamben* Estate; 22 D. A C2d 320, 40 
Wadb.Ca t8a 

17. N.y.-aii«.S.,276N.YJSJd663,52Msc2d865. 
Or.-McDaaald v. Fafaic WdOm Divisioa, 534 F2d 

1158, 21 Or.Apiv 29a 
l^xr-Coak V. 22 D. ft C2d 509. 

of Oald wa&iv V. P.GP., 154 A.2d 
74a 57 M J Joper. 3m 

Chi—^%iian OBoaty oa Bebdf of Phdiper v. SearlE, 2 
Dint, ms GaLBptr. m, 158 CAJld lllZ 
N.Y^Traiadl r, Kmtiw, 229 RY.S.ad 263. 35 
MbeMm 

Ali,-CJ& dtal hi AticaM v. Oads, 66 Saad 
45S, 45ft 259 Ala. 311. 

N.Y.-Xiaaey t. Kiasey, 107 H.Y5.2d 212, 200 Misc. 
m-Jaecihs v. HodMiadt, 199 M.YS2d 886, 23 
MiseJd 800—Wayae Conmy Dept, of Sociai Ser- 
vioea 7. Scbulkx, 366 84ft 81 Mis&2d 603. 

Ps.-^ re Breofiai^ Ettate, 34 Wasfa.Cio. 219. vacaled 1 
Fa.I3iiL ft 0x26 2S6-Ei^s £x*is v. Gast. 3 
P«.13iit. ft Ga2d 193; 45 Lim.Le|.Reg. 51. 

IMtoi fflMj pg wt ftr Dap m S atfi Law 

N,Y.-3^aoeBn v. Vhaceaza, 98 N.Y.&2d 4m 197 
me, 1027. 

LUmyoimbBbg 

Pa.—in re CMbm* Bnaie, 22 tX ft C2d 32% 40 
WaaftOu. |60-Ia se Eerchoer^ Estate, 33 D. ft 
C2d 6H 34 D. ft C2d 619, 56 Bezlct 189, 14 
Fkhacamy 645. 

H, N.Y.-SaBdefs v. lavine, 399 N.Y.SJld 142, 59 
AiX3d911. 


2ft HaU Ml liidOgEBt where eftOdh^ 

Ph.—Com. ex leL V. Bamm; 9 Lebaaoet iSl 
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31. Father not of snffident t3)iiiQr 

Pa---Com. ex rcl. Hampton v. De Veaux, 127 A-2d 795, 
183 Pa.Super. 92 

35. lowa-NoWe v. Edberg, 106 NW.2d 102, 252 
Iowa 135—Montgomery v. Iowa Dept, of Social 
Services, 209 N.W.2d 30. 

Ky.—Woods V Ashland Hospital Corp, 340 S.W.2d 
594. 92 A.L.R.2d 344. 

Mo.-Roth V Roth. App., 571 S.W.2d 659. 5 A.L R.4th 
350. 

Neb.—David City Hospital v. GQxnore, 167 N.W.2d 
397, 184 Neb. 342. 

Pa.—Albert Einstein Medical Center v Forman. 243 
A.2d 181, 212 Pa.Super 450- 

Tex.—Mis$oun-Kain»s^Texas R. Co. v. Pierce, Civ. 
App., 519 S.WJW 157, err. ref. no rev. err. 

36. Hi.—Robertson v. White, 136 N.E2d 550, 11 
nLApp.2d 177. 

Iowa—CJ^JS. cited in Suplee v. Stonebrdur, 195 
NW.2d 678, 683 

Mont.—Baibour v Barbour, 330 P.2d 1093, 134 Mont 
317. 

NJ—Monmouth County Welfare Bd. v. Coward, 206 
A2d 610, 86 NJ.Super. 253. 

N.Y.—Apidkanon of Machabee. 127 N.Y.S.2d 634, 205 
Misc. 85—Jacobs v. Hcchstadt, 199 N.Y.S.2d 886, 
23 Misc.2d 803—Trussdl v. Kostiw, 229 N.Y.S.2d 
263, 35 Misc.2d 60. 

Or.—Matter of Hmes* Estate; 573 P.2d 1260, 32 Or 
Ai^. 209. 

Pa.—Com. V. Stoudt, 51 Berks 99—Com. v. Emerick, 
57 Sch.L.lL 106—Com. v. Oianatino, 35 North. 
310—Com. ex reL Maceroyal v. Cunningham, 28 
D & C2d 466, 29 LeLLJ. 506h-In re Gramacki’s 
Estate, 15 Fiduciary 365. 

R.L—Enstis v. Hempstead. 330 A2d 898, 114 RJ. 219. 

Esetent of support 

(2) Other cases. 

Cai—Britton v, Sternberg. 24 Cal.Rptr. 831, 208 
CA2d 358—Gluclcman v. Gaines, 71 CaLRptr. 
795, 266 CA.2d 52. 

N.J.-Gierkoot v. Gietkont, 134 A.2d 10,46 NJ.Super. 

112 . 

N.Y.—In re Cook, 198 N,YS.2d 582, 22 Miseja 479. 

Fa.—Oxtn. V. Rocklin 1 Pa.Dist ft Co2d 51. 

Colutiwidicm of statote 

Cai—^Krtily v. Siqieriiar Coiart Los Angeles County, 

31 CaLRptr. 122,216 CAJd $89. 

NJ.—Sloomi V. Kmpy, Tl AM 871,11 NJ,Sttper. 81. 

UttffiMna SapfMMt far DepewdenN Lanr dbes not kn- 

pose fiafalBty.—Vinoenza v. Ymeenza, sspra, n. 22. 

Frefloiis sbawdonaieal nd desertkMi parent 

Conn—Fdletier v. White, 371 AJd 1068,33 Oimi.Saix 
769. 

NJ.—Slociina v. Kenpy, mpra. 

PlirpQie 

N.Y.—In te Cook, 198 N.Y.S.2d 582; 22 Mbc-Zd 479- 
Aaonynm v. AnoKymom, 246 N.Y.S.2d 227, 41 
Misc.^ 531 

JcJOfiier eaa e w s e wume aoc cMnrottOBg 

Cal—Kruly v. Superior Court &r Los Ar^pdes County, 
31 CaLRptr. 122, 216 CAJd 589. 

Obl^BitiQa iadependent of ^jiiestioii of anrrisge 
a»d difmnce 

CbL—K ialy v. Siqienor Oxirt lor Los Ai^eks County, 
31 Call^Jtr. 122, 216 CAJd 589. 

THsenSSm tsf e&mt 

N.Y.—Anonymous v. AiKnyiootis, 246 N.YJS,2d 227, 
41 mcM 533r-L8siur v. Decker. 250 N.Y.S.2d 
615. 43 Mi5e.2d 211. 

RegelatioBS iiifgfid 

Goon.—Page v. Wd&ie ComY, 363 AJd 1118, 170 
Conn. 258. 


p«gel07 

37. N.Y.—Appiaadion of Rickey, CommBSHMar of 
PubBc Wd&re, 126 N.Y.ft2d 261. 


38. Cal.—Gluckman v. Gaines, 71 Cal.Rptr. 795, 266 
CA.2d 5L 

39. Pa.—Com. ex rel. Kendrick v. Kendnck, 9 Chest. 
400. 

40. Pa.—Com. v. Gianatino, 35 North. 310. 

42. Hawaii—Lum v. FuUaway, 42 Haw. 500. 

Ky.—Woods V. Ashland Hospital Corp,, 340 S.W 2d 

594, 92 AL.R.2d 344. 

Minn.—^Fussner v. Andert, 113 N.W.2d 355,261 Minn. 
347. 

Meb.—Wieck v. Bkssin, 85 N.W.2d 628, 165 Neb. 282. 
Pa.—Beaver v. Beaver, 21 D. ft C.2d 298, 1 Adams LJ. 
196. 

43. MimL—Fussner v. Andert, 113 N.W.2d 355, 261 
Minn, 347. 

N.Y.—^Vincenza v. Vincenza, supra, n. 22. 

Pa.—Beaver v. Beaver, 21 D, ft C2d 298, 1 Adams LJ. 
196—Albert Einstein Medical Center v Forman, 
243 A.2d 181, 212 Pa.Soper. 450. 

Necessity of mrda tor snpptHt 
D.C.—Stone v. Brewster, D.CApp., 218 A.2d 41, 
remd., CA, 399 F.2d 554, 130 U.S.App.D.C. 183. 
Neb.—David Qty Hospital v. OilmcKe, 167 N.W.2d 
397, 184 Neb. 342 

44. Cat—Gluckman v. Gaines, 71 CaLRptr. 795, 266 
C.A2d 52. 

45. Ind.—Pickett v. Pickett, 251 N.E.2d 684. 145 
Ind.App 555. 

N.Y.—Application of Rickey, Comnussimier of Public 
Welfare, supra, n. 37—Anonymous v. Anonymous, 
246 Ny.S.2d 227, 41 Misc.2d 533. 

Pa—Com. V. Brown, 22 D. & C.2d 509—Com. v. 
Emerick, 57 Sch.L.R, 106—Com. v. Gianatino, 35 
North. 310. 

Wk—Application of Peterson, 74 N.W.2d 148, 271 
Wis. 505. 

Married daughter 

(1) Pa—Ccan. ex rd. Goldman v. GdUman, 119 
A.2d 631, 180 PaSuper. 337. 

(3) Other matters. 

NJ.—Gierkont v. Gierkont, 134 A.2d 10,46 NJ.Super. 

112 . 

Wis.—^Pooath on Behalf oi Outagamie Co. Dept, of 
Pid^ Wdfaie v. Ikdrick, 126 N.W.2d 28, 22 
Wis.2d 382. 

*^Sdfi!ckiit ability^ cooked 
N.Y—Whalcrt v. Downs, 197 N.Y5.2d 849, 10 AD.2d 
148. 

Sufficient ability dqieadest on drcmaistaiices of 
case 

N.Y.—In re Cook, 198 N.y.S.2d 582, 22 Misc.2d 479. 

Factors considered 

N.Y.—Whalen v. Downs. 197 N.Y.S.2d 849, 10 AD.2d 
148. 

Pa—Com. ex rd. Macm^al v. Cunningham, 28 D. ft 
C2d 466, 29 Leh.LJ. 506. 

Wk—Ponath on Behalf of Outagamie Co. Dept cf 
PuNk Wd£are v. Hedrick. 126 N.W.2d 28, 22 
Wis2d 382. 

Persons d sufficient ability 

N.Y.—In re COok. 198 N.Y.S.2d 582, 22 Misc.2d 479. 

D^ieiidents 

Or—Fidtag v. Joias, 514 P.2d 908, J4 Or,Ai^ 693. 
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46. Ky.—Woods v. Adikttd Hoqiital Qnp., 340 
S.W.2d 594, 92 A.L.R.2d 344. 

Pa.—Coro, ex rd. Haikms v. Hariems, 72 Mmitg. 566. 
4ft Pa—Com. v. Emerick, 57 Sdi.L.iL 106. 

52. Ratio d e ciden d i d sbnllar gnestioiis 

Hawai—Lum v. Fulkway, 42 Haw. 500. 
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59, l4u—JefTersem v. Jefferson, App., 145 So.2d 356, 
affd. 163 Sa.2d 74. 246 La Wefferson v. Jeffer¬ 
son, 163 So.2d 74, 246 La 2. 

N.Y.—D.G. V. Hennanez, 123 N.YA2d 234, 204 Misc 
650-Rotina v Rotma, 124 N.Y.S.2d 66, 204 Misc 
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291—Whitney v. Harrison, 127 N.Y.S.2d 227—Ja¬ 
cobs V. Hochstadt, 199 N.Y.S.2d 886, 23 Misc.2d 
803. 

Uniform Support for Dependents Law does not im¬ 
pose UalMlity.—Vmcenza v. Vincenza, supra, n. 22. 

62. La.— Nations v. Nations, App„ 128 So.2d 228. 
64. Idaho—Haggard v. Idaho Dept of Health and 
Wdfare, 558 P.2d 84, 98 Idaho 55. 

N.y.—Rotina v. Rotina, 124 N.Y.S.2d 66, 204 Misc. 
291—Boines v, Lavine, 354 N.Y.S.2d 252, 44 
A.D.2d 765, cert den. 95 S.Ct 528,419 U.S. 1040, 
42 L.Ed.2d 317. 

Or.—McDonald v. Public Welfare Division, 534 P.2d 
1158, 21 OrJ^pp. 290. 

66. La.>^efferson v. Jefferson, 163 So.2d 74, 246 La. 

1 . 

67. La.—Jeffersw v. Jefferscm, 163 So 2d 74. 246 La. 
1—Rhodes v. Rhodes, App., 305 So.2d 673, wnt 
den., Sup., 309 So.2d 352. 

N.Y.—Whitney v. Harrison, 127 N.Y.S.2d 227. 

69. N.Y.—Sands v. Sands, 92 N.Y.S.2d 846, 196 
Misc. 725, affd. 97 N.Y.S.2d 917, 277 App.Div. 
876—Kinsey v. Lawrence, 100 N.Y.S.2d 597— 
Marconi on bdialf of Delviso v. Delviso, 117 
N.Y.S.2d 412. 
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70. N.Y.—In re Schley, 107 N.Y.S.2d 884, 201 Misc. 
522, affiL 113 N.Y.S.2d 448, 279 AppJSiv. 1084— 
Whitaqr v. Harrison, supra, n. 67. 

—^Eogd*s Ex'rs v. Cast, supra, n. 22. 

As betwee n motiber and gran^Mrents, etc.—Kmsay v. 
Lawrence, supra, n. 69. 

However, under other statutes, the 
parents’ incapability need not be 
shown.^*-* 

715. N.Y.—Lister v. Sheridan, 226 N.Y.S.2d 232, 33 
MSscJd 650—McManus v. Anonymous, 229 N.Y. 
S.2d 103, 35 Misc.2d 265. 

75. NJ.-State Bd. of Child Welfew v. P.Q.F., 154 
A.2d 746, 57 N J.Super. 370. 

mein 

04. Pa.—Com. ex rel. Oddman v. Goldman. 119 
A.2d 631, 180 Pa5uper. 337. 

85* N.Y.—In re Schley, supra, a. 70. 

S7. N.y.-Jaoobi V. Hochstadt, 199 N.Y.S,2d 886, 23 
MiacL2d 803-^Untt v. Rann, 283 N.Y.S.2d 426^ 
54 Misc.2d 704. 

90. N.Y.-^.G. V. Hamanez, 123 N.Y.S.2d 234. 204 
Mtie.650. 

93. La.—In re Ryab, 92 So.2d 581, 231 La. 683. 
Mo.—Emily v. Missoori State Divisioa of Family Ser¬ 
vices, Apft, 570 S.WJd 783. 

liddHtyofestete 

Fa.—& le AngsteeL 33 Erie Co. 209. 

Hbtf broker 

Tex.—Ex parte WiOijb Qv.App., 314 S.W.2d 395, err. 
ref. no rev. err. 

Tie ruk extend to other rela¬ 
tives.^ 

985. Greit amts or imcks 

Tex.—Bee v. Rdbiwis, OvApp., 303 S.W.2d 827. 

Widow Of Bade 

Oiiio-In re Gary, 167 N.E.2d 509.112 <Xbo Appl 331, 

pi«ell2 

99. Kao.—State Dept of Social Wd&re v; Cfye, 466 
PJd354k2Q4Kait7^ 

N.Y.^-^]afibba v. HoctetwR. 199 N.Y.SJd 886, 23 

Va.-Com. W Bioadc^ % PaJDikt A C6M 533, 17 
Mtame LJL 19. 


Uniform Support fmr Depmidmtts Law 
N.Y.—Vincenza v, Vincenza, 98 N.Y.S.2d 470, 197 
Misc. 1027-Campas v. Campas, 304 N.Y.S.2d 
876, 61 Misc.2d 49. 

1. Ga.—CJ5. died in Davenport v. Davrapoit, 111 

SE.2d 57, 59, 215 Ga. 496. 

N.Y.—Mercer v. Mercer, 275 N.Y.S.2d 83, 26 A.D.2d 
450-Campas v. Campas, 304 N-Y.S.2d 876, 61 
Misc.2d49. 

2. N.Y.—Hotetz v. Hotetz, 303 N.Y.S.2d 90, 60 

Misc.2d 271. 

Support required solely because of illegitiinate 
child 

N.Y.—Miller v. MiUer, 314 N.Y.S.2d 855, 64 Misc.2d 
341. 

3. N.Y.—Campas v. Campas, 304 N.Y.S.2d 876. 61 

Misc.2d 49. 

4. ni.-^irst Nat Bank & Trust Co. of Rockford v, 
Sandifer, 258 N.E2d 35. 121 in.App.2d 479. 

N.Y—Kinsey v. Kinsey, 107 N.Y.S.2d 212, 200 Misc. 
760-Jacobs v Hochstadt 199 N.Y.S.2d 886, 23 
Misc.2d 803—Trussell v. Kostiw, 229 N.Y.S.2d 
263, 35 Misc.2d 60. 

Liability of wife’s estate 
Pa.—Com. V. Ferrd’s Estate, 24 Lehigh Co.LJ. 91. 
No liability for assistaiice prior to marriage 
Kan.—State Dept of Social Welfare v, l>ye, 466 P.2d 
354, 204 Kan. 760. 

7. N.Y.—State University Hosftttal v. Moye*, 309 
N.Y.S.2d 741, 62 Misc.2d 761. 

9. N.Y.—Whitney v. Harrison, 127 N.Y.S.2d 227— 
Lister V. Sheridan, 226 N.Y.S.2d 232, 33 Misc.2d 
650. 

Reasonableitess of notice 
Ky.—Woods V. Ashland Hospitals Coip., 340 S.W.2d 
594, 92 A.LR.2d 344. 

11. N.Y.—Rotina v. Rotina. 124 N.Y.SJd 66, 204 
Misc. 291. 

14. CSL—CJ5. dted in Radkh v. Kruly, 38 Cal. 

Rptr, 340, 342, 226 CA.2d 683. 

Conn.—State v. GrifBtlis, 203 A,2d 144, 152 Conn. 48. 
NJ.—CJ5. dted in Hriritt v. HoQahan, 153 A.2d 371, 
375, 56 NXSuper, 372. 
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18. CaL-CJ5. dted in Radich v. Kruly, 38 Cal. 
Rptr, 340, 342, 226 CA.2d 683. 

19. Court, in its discretioit, authorized t(^ ex¬ 
empt child 

N.Y.—Lasher v. Decker, 250 N.Y-S.2d 615, 43 Misc.2d 

211 . 

2L Or.—Kenr v. State Puhtic Wd&re Commission, 
470 F.2d 167, 3 Or.App. 27, cert. den. 91 S.a. 
1616,402 U.S. 950,29 LEd.2d 120-Cheatham v. 
Juras, 501 P.2d 988, H Or. App. 108-Dnigg v. 
Jiuas, 501 P.2d 1313^ 11 Or-Aj^ 90. 

Exemption not appBcable 
Or.—Desmy v. Pnb& Wdfeie Division, 483 P.2d 463,5 
Or.App. 226—Mitchell v. PuNic Wdfare DiWsian, 
528 P2d 1371, 19 Or.App. 689. 

22. Conn.—State v. Beiglimd, CirA.D., 238 A.2d 
450, 4 GonaCtr. 644. 

Or.—Vi^tfciiismi v, Jmas, 496 P2d 931, 9 OrtApp. 
295-Mitciidl v, PuhSc Wdfiue DivisiQn, 528 PJd 
1371. 19 Or.App. 689. 

**Aband(»meiit’’, oonstraed 

Cal.—Petition of Stark, 5 CaLRptr. 839, 182 C.A.2d 
20--Chryst v, Chryst, 22 Cal.Rptr. 459, 204 
CA-2d620i. 

Fa.—Com. ex reL Macexoyal v. Cunningham, 28 D. & 
C2d 466, 29 Leh.LJ. 506-Com. v. Smudt, 51 
Berks 99. 

§ 01 . -Proofings to Compel 

Support 

library 

Husbajad and Wife <s?»S0S-310, 
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Parent and Child <3»3.3-4. 

Social Security and Public Wel¬ 
fare <s»16. 

23. Or.-MaIlattv.Liahn,294P.2d 871,206Or.678. 
Pa.—Ccsn. of Pa., Dept, of Public Assistance v. Allison, 

19 Cambria 117. 

Uniform Support for Dependents Law construed 
Ky.—Duncan v. Smith, 262 S.W.2d 373, 42 A.L.R.2d 
754. 

N.Y.—Vincenza v. Vincenza, 98 N.Y.S.2d 470, 197 
Misc. 1027. 

Nature of proceeding 

(2) Otimr cases. 

Cal.—San Bernardino County v. Simmons, 296 P.2d 
329, 46 C2d 394. 

Ky.—Louisville Trust Co. v. Saunders, 374 S.W.2d 510. 
N.Y.—Landes v. Landes. 138 N.Y.S.2d 442, 207 Misc. 
460, affd. 149 N.Y.S.2d 216, 1 A.D.2d 772, affd. 
153 N.Y.S.2d 14. 1 N.Y.2d 358, 135 N.E.2d 562, 
motion den. 153 N.YS.2d 208, 1 N Y.2d 827. 135 
N.E2d 716, app. dism. 77 S.O. 325, 352 U.S. 948, 

I L.Ed.2d 241. 

Proceeding not dvil actiott 
Mass.—Town of Hatfield v. KUmosld, 153 N.E2d 648, 
338 Mass. 81. 

24, Ky.—^Duncan v. Smith, supra, n. 23. 

N.Y.—S. v. S., 276 N.Y.S.2d 663, 52 Misc.2d 865. 

Not exdosive remedy 

lowar-Davis v. Davis. 67 N.W.2d 566. 246 Iowa 262. 

Strict compliance 

Wis.—Application of Peterson, 74 N.W.2d 148, 271 
Wfe. 505. 

26. Or.-CJjS. dted in Mallatt v. Luihn, 294 P.2d 
871, 883. 206 Or. 678. 

27* La.—Jefifexson v. Jefferson, 163 So.2d 74, 246 La. 

1 . 

28. Pa.—Com. v. Simpson, 49 Berks 144. 

Separate siqpptHt payments 
Pa.—Com. V. Price, 72 Pa.Dist. St Co. 106, 98 FaXaw 
J. 381. 

Desertion by wife 

NJ.—Hewitt v. Hollahan, 153 A.2d 371, 56 NJ.Sup«r. 
372, 

Failure to enforce award 
La.—^Elchinger v, Elchinger, App., 181 So.2d 297, writ 
rcf. 184 So.2d 23, 248 La. 1098. 

Adultery of wife 

N.Y.—Woods V. Simpson, 301 N.Y.S,2d 884, 59 
Misc 2d 1044—Campas v. Campas, 304 N.Y.SL2d 
876, 61 Misc.2d 49. 

Ladies held unaTailable 

N.Y.-Campas v. Campas, 304 N.Y.S.2d 876. 61 
Mi8C.2d49. 

Husband abandoned wititout cause held liside 
N.Y.—Campas v. Campas, 304 N.Y.S.2d 876, 61 
Misc.2d 49. 

Intuitional desertion by parent 
Conn.—Pdletier v. White, 371 A.2d 1068,33 Omn-Sup. 
769, . 
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3<0. Ala.—Atkms v. Curtis, 66 So.2d 455, 259 AJa. 
311. 

Ind.—Pickett v. Pickett, 2SI N.E.2d 684^ 145 Xnd-App. 
555. 

Unifonn Support for Dqiendeats Law 
Ky.—Duncan v. Smith, 262 S.W.2d 373, 42 A.L.R.2d 
754, 

N.Y.—^State Wd£aie Comimsrioner v, Mintz, 280 N.Y. 
S.2d 1007, 28 A.D.2d 14. 

Ohio—Com, of Pa ex rd. Department of Public Assist¬ 
ance, Mercer County Bd. of Asastance v. Mong, 
117 N.E.2d 32, 160 C&io St 455, 
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OcMit €Kf efiiiy 

Cia.-^ac«ph V. ICral^, 38 Cal.RptT, 340. 226 CA.2d 
683. 

32. m—Applicatkm of Haw 103 N.W.2d 679. 10 
m2d 629. 

33, Pi.—C bOB. of Pa., of Public Assistance v. 
ABSaoii. 19 Cafloibria 117—Com. of P»., Dept, of 
Ptibiic A»stace v. Kdly, S3 Sch.L.R. ISO. 

35. NJ.-OierkQcit v. Gierkoot. 134 A.2d 10, 46 NJ. 
Super. n2-Ikwitt v. Hdlaban. 1S3 A.2d 371. 56 
NJ^upcr. 372. 

37, N.Y,—In re Ouardbnsfaip of Rowan, 174 N.Y. 
R2d 538. 1! Misc.2d 759-In re Emco's Estate. 
269 H.Y.S.2d 62, 49 Mffic.2d 1055. 

39. TeoB.--6ta)e v. ferry, 280 S.W.2d 919.19S Tenn. 

389. 

4NI, 

M.Y.—tan^ v. Landes, sopra, n. 23. 

iff f ipfft l of 

RY.-Staae WdfitK CcxscasMODer v. Mtntz. 280 N.Y 
SJZd 1007, 28 AJ3.2d 14. 

44 Atevt p«re«t 

K.Y.—Kinsey v. Uwitnoe, 100 N.y.S.2d 597. 

pm 115 

SZ. Pau—Com. ex rd. Bartlioioinew v. Bartbohxnew. 
30 DeiCa 275. 

Htae fir apd IdUt to im 
Fn.—Own. ex id. Hook for the Jewisifa Aped v. Kotzk* 
er, U8 A2d 271, 179 P^Soper. 321. 

PtBOOm Igr pctiMi HdUc m co^riimtioii per- 

Pn.-Coaa. v. lonfeeipBr, 25 D. ft C.2d 445-^Cain. v. 
Roe^ 3 Adams LJ. 123. 

Sa m-Application of Pcienoii, 74 N.W.2d 148. 
27! Wii. 305. 

S4 IJilriHlsf of 4444 *** lo imppoirt imrcnis 
RYz-Oesdoa w. Goldneiii, 185 KYSJd 298, 17 
IftacJdm 

34 lloMisoiiACBmiQfWdfemBft v.Cwi^ 

306 AJ4 614 86 HJJnper. 253. 

34 RY.—Uofg V. KeSofs. 226 N.Y5.2d 726, 16 

A4Ud73t. 

Or. MwWitfT y. laiBw, 294 PJd 871, 206 Or. 678. 

Fawiprtiwi 8w MMhaHy 

Cd.-AiHMda Oom^ v. OilSsRL 10 Ca3.R|itr. 144, 
tnCAJdTR 

V. Knl^, 38 ca,ttptr. 340, 226 CAJd 

6I3L 


pmw 

64 Ok.-i4ilattv.lnaHi.294PJd87l,206Or.^ 
Notibc pad fl|8NartniitY to In^ Ipf^ d aalR- 

!U.-8locnai v. Kn^y, 77 A.2d 871. 11 NJJivar. 81. 
67, OsHfiM to liitiale 
KJ.p-Slcioni V. Krnpy, nnpra. n. 64. 

64 Omi^faiat MSkkat 

V. HolUbn. 133 A.^ 371, 56 NJJnper. 

m 

m PatftakldaadcradfiwaM^ 

PL^-Ctmi, V. Homadt, 17 D. ft C2d 776. 


83. Cai —Gluckmaa v. Gaines, 71 Cai,Rptr. 795, 266 
CA.2d 52. 

Conn—^State v, Gniliths, 203 A.2d 144, 152 Omn. 
48—Romano v. Connecticut State Welfare Dept., 
Cir.A.D.. 227 A.2d 270, 4 Conn-Cir. 138. 

R.I.—Eustb V Hempstead, 330 A.2d 898. 

84. NJ,—Gierkont v. Gierkont, 134 A..2d 10,46 NJ. 
Super. 112—Hewitt v. Hollahan, 153 A,2d 371, 56 
NJ Super, 372. 

R.L-Eustis V. Hempstead, 330 A.2d 898, 114 R.I. 219. 

85. Ind.—PKkett v. Pickett, 251 N.E2d 684, 145 
Iiid.App. 555. 

N.y.-S V. S., 276 N.Y.S.2d 663, 52 Misc.2d 865 
Or.—South V. Juras, 513 P.2d 824, 14 Or.Aiq). 442. 
Support of child by paternal grand&ther 
La.—Jeffenon v. Jefferson. 163 So.2d 74. 246 La. 1. 

86. N y.—Pdamity v. Pdansky. 137 N.Y.S.2d 908, 
285 App.Div. 883. 

Pa.—Com. ex rd. Kendrick v. Kendrick, 9 Chest. 400. 
Support of parent by chSd 
Pa.—Com. ex rd. GoUman v. Gddman, 119 A.2d 631, 
180 Pa.S«per. 337—Com. v. HaHnian, 3 D. ft C.2d 
233, 71 Mootg. 119. 

87. Qil.'-^iuclanan v. Games, 71 CalRptr. 795,266 
CA-2d 52. 

N.y.—Pdaasky v. Pdassky, supra, jl 86—Liddle v. 
Roberts, 222 N.YS.2d 420, 15 A.D2d 620. 

Aldlity of child to asqiport parents 
Cai.—Radich v. Kidy, 38 CalRptr. 34a 226 C.A.2d 
683. 

NJ—PavBcfc V. Teresinski, 149 A 2d 300, 54 NJ.Sh- 
per. 478. 

N.Y.—Application of Machabce, 127 N.Y.S.2d 634,205 
Misc. 85—Dumpson on Bdbudtf of Fuist v. Cembal- 
ist, 257 N.YJS.2d 412, 23 A.a2d 647. 

Pa.—Com. ex rd. Price v. Campbdl, 119 A.2d 81^ 180 
Pa.Supeir. 518. 

R.I.—Eostb V. Hempstead, 330 A2d 898, 114 R.L 219. 

89. Cal—Chryat v. Chryst, 22 OiiRptr. 459, 204 
CAJd620. 

NJ.-Gier]coiit v. Gkxkout, 134 A.2d 10,46 NJ.S)iper. 

112 . 

Or.-Casnon v. Juns, 515 P.2d 428, 15 Or.App. 265. 
Pa.—Com. V. Sinqwaa, 49 Beits 144. 

Abandouaient of ddid by mother 
Csl.—Petitk» of Steit. 5 Cal.Rptr. 839. 182 CJL2d 
20-JoiiiH V. KlehUmpf, 11 CalRptr. 412, 189 
CA.2d 711. 

Cona-SUde v. Bead«ud. ar.A.D., 238 AJ!d 4Sa 4 
Cbntt.Cir. 644. 

jEvidence held tefllcU 
Cbot-ftale v. Griffiths, 203 AM 144. 152 Cona. 48. 
EddeMe held aidficleid: ' 

Or.-Chemliaiii v.^ms, 50i PJd988, II OrJ^ip. 108. 

90. liid.-Pkkiett v. Pktett. 251 NJE.2d 684. I4S 
IndApp. S5S. 

!^-Oaaexid.Ptioev.Caa^4ieft n9AJ^ 180 
FaSupar. S18. 

93. Coon.-Roanmo v. Oumectseut State We^ut 
Dept. CSrJLD., 227 A.2d 27^ 4 ComtOr. 138. 
Qr.-ldBM y. Ld^ 294 P.2d 871, 206 Qr. 678. 
Ihdfiarm Snppoit fior DcpenM&ijnr 
Ky.-'4>iiiicafi v. Sittitii, 262 S.W.2d 373. 42 ftUEUd 
754. 
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81* NJr.-4>drlicic y. Taesmsid. 149 A.2d 300, 54 
lUUSi^ur^ 478. 

tL Ckr^Dem^ V. PUfalie Wedkra 

JtSUPPf ar SaaMMMy ba jaraaddef aaipP^tt 

{1> RY,r--AaaiiQaaiw r. Aaonynipus, 246 K.YJSJki 
22n4tMha8il530i, 

Cb *6 ic a a o BiMc opportB id^ to proye to the 

. I , , ‘ I } 


lafferiuat proceedSag M record ahtwid be defd* 
oped 

N.Y,-Liddle v. Roberts; 222 N.Y.S.2d 420, 15 A.D 2d 
620—Dumpson on BehaK of Font v. Gembiilist. 
257 N.Y.S.2d 412, 23 A.D.2d 647. 

FbidlbigB 

Caf.—RaiHch v. Kruly, 38 Cal.R|)Cr. 34a 226 CA.2d 
68X 
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96. bdmrt to abandon cbUd 

Ol-Pdielmi of Rtark, 5 CdRptr. 839,182 CA.2d 20. 


Conn.—State v. Berglund, Cir.A.D, 238 A.2d 450, 4 
Conn.Cir. 644. 

97. Or.—Smith v. Juias, 513 P.2d 824, 14 Or.App. 
442. 

4. Cal.—^Kruly v. Superior Court for Los Angeles 

County, 31 CaI.Rptr. 122, 216 CA.2d 589 

*^eseryed generally** 

(3) Other instances. 

N.Y.—Rotina v. Rotina, 124 N.Y.S.2d 66 , 204 Misc. 
291. 

Pendente lite awards 

Cal.—Britton v. Sternberg, 24 Cal.Rptr. 831, 208 
C.A.2d 358—Kruly v. Superior Court for Los An¬ 
geles County. 31 Cal.Rptr. 122, 216 C.A.2d 589. 

Funeral expenses not indnded 
N.Y.—West V. Charles. 259 N Y.S.2d 493, 46 Misc.2d 
200 . 

5. Uniform Rediaocal EnfiMrccBieBft 4 ^ Siwort Act 

does nd authorize personal jn^pueit against non¬ 
resident not before court 

Tenn.-State v. Perry, 280 S.W.2d 919. 198 Tenn. 389. 

6. Custody may not be determined 
N.Y.—Kinsey v. Uwrence, 100 N.Y8.2d 597. 
Dismissal 

N.Y.—Vincenza v. Vincenza, 98 N.Y.S.2d 470, 197 
Misc, 1027. 

7. NJ.—Moomourii Goonty Wdfeie Bd. v. Coward, 

206 A2d 610, 86 N J.Super. 253. 

Wis.—Application of Peterstm, 74 N.W.2d 148, 271 
Wk 505. 
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19. Order cannot be made retroactive, etc. 

Px—Com. ex rd. Price v. Campbdl, 119 A.2d 816, 180 
Pa.Super. 518—Own. ex rd. Sharpe v. Sharpe, 163 
A.2d 923. 193 Pa.Super. 161. 

22. N.Y.—^AgumynKnis v. Anonymous, 246 N.Y.S.2d 
227, 41 Misc.2d 533—Dumpson on Behalf of 
Furst V. Cembalist, 257 N.y.S.2d 412, 23 A.D.2d 
647. 

23. Abuse of dasMTetion 

'Wis.—Application of Hansis, 103 N.W.2d 679, 10 
Wk2d 629. 

24. W.—anqaro v Chernoff, 279 N.E2d 454, 3 Rl 
App.3d 39 a 

27. Order mast first be reduced to a judgment 
La.—Ekhmger v. Bchinger, ^pp., 181 So.2d 297, writ 
raf. 184 So.2d 23, 248 La. 1098. 
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29. N.Y.—Kinsey v. Lawrence, supra, n. 6. 

Or.—Smith v. Juras, 513 P.2d 824, 14 Or.App. 442. 
Pi—Sweikert v. Swdkert, 57 Lancjtev. 553. 

3®, N.y.—KinsQif v. Lawrence, supra, s. 6. 

Or,—Smith v. Juras, 513 P.2d 824, 14 OrApp. 442. 

34. Pa.—SweSkert v. Sweikect, 57 Laiic.1^. 553. 

I^atnte couatnied 

NJ.—Gierimiit v. fHerkoot, 134 A2d la 46 NJ.Super. 
112 

36. Or.-'^mixttv.L(i^294PMm,206<k.67^ 

pagem 

48. Pa.—Com. ?. Emerick, 57 Sch.L.R. 106. 

Affiomit pen^Bg appeal 

CaI.-^Uficli V. Kruly, 38 CalRptr. 34a 226 CA2d 
683. 

Matters held insnfficksit to reduce award 
La.—Ekhinger v. Elchinger, Ah>., 181 So.2d 297, writ 
ref. 184 So.2d 23, 248 La. 1098. 

Frorafing hsM proper 

La.—Etehinger v. Elchinger, App., 181 So,2d 297, writ 
ref. 184 So.2d 23, 248 La. 1098. 

49. Primr conduct parent conmdefed 
Cal.—Radich v. Kruly, 38 CalRptr, 34a 226 CA.2d 

683. 
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50. Or.—^Reed v. Public Welfare Division, 529 P.2d 
941, 19 Or.App. 927, 75 A.L,R.3<1 1156. 

R.L—Eustis V. Hempstead, 330 A.2d 898, i 14 R.I. 219. 

52. Liability of grandparents to support grand¬ 
children 

(I) La.—Jefferson v. JeSerson. 145 So 2d 356, affd. 
163 So.2d 74. 246 La. 1. 

53. As affected by doctrine of unclean hands 

Cal.—Radich v. Kruly. 38 Cal.Rptr. 340, 226 C.A.2d 

683. 

54. NJ.—Hewitt v. HoUahan. 153 A.2d 371, 56 NJ. 
Super. 372. 

Or.—Mallatt v. Luihn, 294 F.2d 871, 206 Or. 678. 
56, Support of parent by cfaOd 
(8) D.C.—Groover v. Essex County Welfare Bd,. 
App., 264 A.2d 143. 

Pa.—Com. V. Ruckle, 1 Pa.Dtst. & Co,2d 51—Com. v. 
Brown, 22 D. & C.2d 509—Com. ex rel. Maceroyal 
V. Cunningham, 28 D. & C.2d 466, 29 LeLLJ. 
506. 

Support of difld by parent 

(3) Pa.—In re Ercolini's Estate, 1 Pa.Dtst & Co. 256. 

59. La.—Jefferson v. Jefferson, 163 So.2d 74, 246 La. 

1 . 

Fa.—Com. ex rd. Home for the Jewish Aged v. Kotzk- 
or, 118 A.2d 271, 179 Pa.Super. 521-Com. ex lel. 
Sharpe v. Sharpe, 163 A.2d 923, 193 Pa.Saper. 161. 

60. Ky.—Duncan v. Smith, 262 S.W.2d 373, 42 A.L. 
R.2d754. 

Attorney's fees 

CaL—Radich v. Kruly, 38 Cal.Rptr. 340, 226 CA2d 
683. 
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64. GbL—^K ruly v. Superior Court for Los Angeles 
County, 31 Cal.Rptr. 122, 216 CA2d 589. 
Conn.—Romano v. Connecticut State Wdfare Dept, 
OrJLD., 227 A.2d 270, 4 CorauCir. 138. 

Ttid de nofo 

Or.—MaBatt v. Luilm, 294 P.2d 871, 206 Or. 678. 
Proceediiig for exemption from liability 
CiL—Petition of Stark, 5 Cal.Rptr. 839, 182 CA2d 20. 
RegnfrcBMiits for Stay pending appeal 
cat—Kruly v. Superior Court for Los Angles County, 
31 CaLRptr. 122,216 CA2d 589. 

Imms not raised bdow not conddered 
Conn.—State v. Oriffitba, 203 A.2d 144, 152 Conn. 48. 

Fidinre to appeal held not acgiiiescence of 
mad 

La.—Bdungar v. Ekhinger, A|^., 181 So.2d 297, writ 
ref. |84Soi2d 23, 248 La. 1098. 

Snapemive appeal 

La.—Elchrnger v. Ekhinger, App., 181 So.2d 297, writ 
nf 184Sa2d 23,248La.l098. 

Reviewing court will presume statu¬ 
tory iHX>cedure has been complied 

66. L Wit.—ApfdieatioB of Faterson, 74 N.W.2d 148, 

271 Wk 505. 

67. Rcauuid not Buide 

NJ^>Hewitt V. HoUahan. 153 A2d 371, 56 KJ.Siiper. 
372. 

69. Ik—CoBDu cat leL >lhaoe v, Canipbell, 119 A.2d 
816,U0PaSiiper.S18. 

Ghraundi for levcrsdi'dhown 

CduL-Mdicr V. Whilk 371 KM 1068, 33 Coim.Siq». 

m 

WiarrApppeatioii of Itow, 103 KW.2d 679, 10 
Wk2d629. 
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Library References 
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91, N.Y.—Albany Medical Center Hospital v. Ray, 
240 N,Y.S2d 920, 39 Misc2d 328—Santa Clara 
County. Cal. v. Hughes, 251 N.YS.2d 579, 43 
Misc.2d 559—Hotete v. Hotetz, 303 N.Y.S.2d 90. 
60 Misc.2d 271. 

Okl.—CJ.S. quoted in State, Dept of Inst, Soc. A 
Rehab. Serv. v. Brown, 532 P.2d 839, 843. 

Tex.—State v, Morris, Civ.App., 303 S.W.2d 802, err. 

rrf. 

No contractual liability arising from signing 
relatiye’s relief application 
N.Y,—Whalen v. Downs, 197 N.Y.S.2d 849, 10 A.D.2d 
148. 

93. N.H.—Barry v. Carroll, 99 A.2d 479, 98 N.H 
290. 

95, Cal.—Los Angeles County v. Lane, 248 P.2d 479, 
113 CA.2d 476—Santa Barbara County v. Mooi- 
cal, 88 CaI.Rptr. 717, 10 C.A.3d 249. 

NJ.—^Monmouth County Wel&re Bd. v. Coward, 206 
A.2d 610, 86 NJ.Super. 253. 

N.Y.—In re Guardianship of Gospodarski, 314 N.Y. 
S.2d 801, 64 Misc.2d 429. 

Pa.—Com. of Pa., Dept of Public Assistance v. Herwig, 
86 Pa.Dist & Co. 106, 16 Som.LegJ. 300-Com. 
of Pa. Dept of Pubhe Assistance v. Sharago. 40 
Dd.Co.LegJ. 328, exceptions dism. 87 PaJDist & 
Co. 586. 

96. CaL—^Los Angdes County v. Larw^ supra, n. 95. 
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1. AbOity of parent or grandparent 

(2) Other cases. 

Pa.—Com. v. Oemson, 80 Pa,Di^. A Co. 130, 62 
Dauph.Co. 153. 

Indrapaisalde to cams of actioii 
N.Y.—Whalen v. Downs, 197 N.Y.S.2d 849,10 A.D.2d 
148. 

2. Cal.-Los Angdes County v. Lane, 248 P.2d 479, 

113 CA2d 476—TumbM v. Santa Cara County, 
301 P.2d 992, 144 C.A.2d 728. 

4. Cal.—Tumboo v. Santa data County, 301 P,2d 
992, 144 CA.2d 728. 

N.Y.—In re Commendatore’s Estate, 255 N.Y.S.2d 957, 
44 MBC.2d 1079—State University Hospital v. 
Moyer, 309 N.Y.S.2d 741, 62 M)sa2d 761. 

Pa.—Albert Einstdn Medical Center v. Forman, 243 
A.2d 181, 212 Pa.Stiper. 450. 

Order of responsibility 

N.Y.—In re Hawes* Estate, 147 N.Y.S.2d 98, 20$ Misc. 
690—McManus v. L(^, 235 N.Y.S.2d 61, 36 
Miso.2d 1046 -Ib re Magliaro*s Estate, 236 N.Y. 
SM 37 MHc2d 76S. 

Statute prospectiye 

N.Y.—In re Kambach*s Estate, 144 N.Y.S2d 872, 208 
Mi^ 693. 

Statutory intent 

N.Y.—Jacobs V. Hoefastadt, 199 N.Y.S.2d 886, 23 
Misc.2d 803. 

6. N,Y.—In re 0^*s Estate. 372 N.Y.S2d 812, 83 

Misc.2d 344. 

7. liabHity based on a legid obligatiois to sup¬ 
port 

ComL-State v. Jordan, 114 A.2d 694. 142 Conn. 375. 

9. Bbtatet^wifo 

N.Y.-ln re Martinis WiB. 257 N.Y,S,2d 668, 45 
Mise.2d 8^ 
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10^ Statute fidid 

Or.—MaBatt v. Luthn, 294 FM 871, 206 Or. 678. 
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11. Orphans* court 

(3) Other matters. 

Pa—^In re Akers’ Estate, 35 D. & C.2d 476, 15 Fiduci¬ 
ary 225. 45 WaskCo. 94. 

Amendment of statute 

Pa.—Com- V. Allison, 12 D. & C.2d 81. 

12. Action by hospital commissioner held 
proper 

N.Y,—^MacLean v. Edenbaum, 167 N.YS-2d 808, 6 
Misc.2d 933. 

15. Pa.—Com. v. Clemson, supra, n. 1. 

Determination of ability to support 

Cal.—Los Angdes County v Read, 14 CaI.Rptr. 628, 
193 C A.2d 748—Los Angeles County v. Young, 16 
Cal.Rptr. 553, 196 CA.2d 405—Santa Barbara 
County V Monical, 88 Cal.Rptr. 717, 10 C.A.3d 
249. 

17. CaL—^Los Angeles County v. Lane, supra, n. 2. 

Finding of board of supervisors not condusiTe 

CaL—Los Angdes County v. Young, 16 Cal.Rptr. 553, 
196CA.2d 405. 

Presumption that investigation was made 

Cal.—Los Angdes County v. Young, 16 Cal.Rptr. 553, 
196 CA.2d 405. 

19. N.Y.—St Clare’s Hospital v. Breslin, 237 N.Y. 
S.2d 85, 37 hCsc.2d 686, affd. 243 N.Y.S.2d 968, 
19 A.D.2d 922. 

Fa—Com. v. Yanock, 29 D. & C.2d 39—In re Akers’ 
Estate, 35 D. A C.2d 476, 15 Fiduciary 225, 45 
Wash-Co. 94. 
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21. Cal.—Los Angdes Oninty v. Read, 14 Cal.Rpti. 
628, 193 C.A.2d 748. 

Six years from discovery of ability to pay 

N.Y.—MacLean v. Edenbaum. 167 NYS.2d 808, 6 
Misc.2d 933. 

Action held barred 

N.Y.—Jacobs v. Hochstadt, 199 N.Y.S.2d 886, 23 
Misc.2d 803. 

23. Allegations of complaint held sufficient 

CaL—Los Angdes County v. Read, 14 Cal.Rptr. 628, 
193 C.A.2d 748. 

30. N.Y,—Alvarez v. Uvine, 373 N.Y.S.2d 173, 49 
A.D.2d 761. 

Evidence admissible 

D.C.—^Randolph v, EHstrict of Columbia, App,, 333 
A.2d 380. 

31. D.C.—Randolph v. District of Columbia, App., 
333 A.2d 380. 

N.Y.—In re Hawes’ Estate, 147 N.Y,S.2d 98* 208 Misc. 
690. 

32. N.Y.—AppHcation of Burg, 136 Ry.S.2d 94—In 
re Co<dc’s Estate, 287 S.YSM 913, 56 Misc-ld 
196. 

33. Cal.—^Los Angdes County v. Lane, supra, n. 2— 
Turnboo v. Santa Clara County, 301 P,2d 992,144 
CA2d 728. 

Mich.—In re Van Etten’s Estate, 98 N.W.2d 499, 357 
Mich. 206. 

Pa.—D^)8rtinnEit of Public Assistance of Com. v. Shar¬ 
ago, 112 A.2d 162, 381 Pa. 74. 

37. Flttdiag of trial court 

(2) Other findings. 

Cal.—Los Angdes County v. Read, 14 Cal.^ptr. 628. 
193 CA2d 748, 
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38. N.Y.—Hilliard V. Deaueds, 115 N,Y.&2d 5. 202 
hfrsa 197—In re Hawes’ Estate, 147 N.Y.S.2d 98, 
208 Misc. 690. 

Pa.—Com. V. Allison, 12 D. A C.2d 81. 

Amount of recovery 

(2) Other matters. 

KY^McManus v. Ixdhu-, 235 N.Y.S.2d 61, 36 
Misc.2d 1046—In re MagBaro’s Estate, 236 N.Y. 
S.2d 420, 37 bfisc,2d 765, 
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Qr.—Madlatt v Luihn, 294 P.2d 871, 206 Or 67S. 
45, N-Y—^McManus v Anonymous, 229 NYS2d 
103, 35 Misc.2d 265 

Pa,—Engel v. Gast, 3 D & C 2d 193, 45 Luz,L Reg 51. 
Ststatory purpose considered 
N.Y—In re Errico’s Btate, 269 NY.S,2d 62, 49 
Misc2d 1055. 

§ 83. Interference with Right of 
Support 

Libraiy References 
Torts 

Adult children subject to the duty to 
support, and to provide a decent burial 
for, their indigent parent have the 
right to recover from a tortfeasor the 
expenses incurred in the support 
and burial of their parent incidental to 
the tort committed on the parent/’*® 

47J5. Kftwab—^Lum v. Fullaway, 42 Haw. 500, 
47.10* Hawaii—Lum v. Fullaway, 42 Haw, 500. 

Nor does the statutory duty of a 
child to maintain indigent parents au- 
thorize the indigent parent to recover 
against a third-party tort feasor for 
loss of the support^* 

483 . TowBikip trntiue sntiionzed to sue 
Iowa—Noble v Edberg, 106 N.W.2d 102, 252 Iowa 
135. 

S 64. Liability of Pauper and Pau¬ 
per’s Estate 

Library References 
Modem Legal Forms Ch. 5, 
Agreements. 

Social Security and Public Wel¬ 
fare 8=»11. 

ptge 129 

48 . UFmmyhwBiM 

<!) Pa.—CoK, of Pa,, Dept of Piiblic Asaatance v. 
Llogid* 23 Noniniaib.LegJ. 102—In re Barnett’s Estate, 
9€Iieit m. 

(3) Other cases.—la rc Weaver’s Estate, U D. Sl 
C3d 597, ? Bdacnry 544, 74 MooCg. SS, 

56. Cai—Opdon v. Worinnen’s Compeiagattoii Ap^ 
peals Bd., Sm Bemardno Ccamly Welfiue Dept, 
113 CaLRptr. 206, II C.3d 192, 520 P.2d 1022. 
CloiB.-"*CI‘i J j S L citiii ia Denver Di^pt. of Wdfiuv v. Oora' 
cr* m fM to{4 1017, 141 Colo. 65. 
lo«w-4a le Wmmm* Eaiate, 89 N.W.2d 367* 249 Iowa 
?83i. 

V. U Manioc 351 N.YS.2ti 253, 75 
WkM 139. aM 361 N.Y3.2d 691, 46 A.D.2d 
tia a«l 34S N.E2d SS4* 39 N.Y.2d 397, 384 
KYSJd I2t-Waifaiqpm v. Bdtel, 355 N.Y.S.2d 
726* 77 MmM i(}16-4dstcer of Bitrice’s Estate, 
443 N.Y32d 1003, lit Misc.2d 296, aifd. 442 
N.EJd 1227, 5? N.Y.2d 3*2, 456 N.y.a2d 716. 
Vt^Towiiaf Cheater V. Drake, 236 A.2d 664, 126 Vt. 
472. 

5L XaaL—Stale Dept of Social Wetfare v. Dye, 466 
P.2d 354, 204 Kao. 76a 

KGso.—CJ3L ciaad la County of Bdtfami v. County of 
Heaaepai* 119 N.W.2d 25, 29. 264 Minn. 406. 
N.Y.-ln le Coion’i Ertate* 372 N.Y3.2d 812, 83 
MiacJd344. 

5S, Oanii.-State v. Martin, 97 A.2di 572, 140 Conn. 
21 - 

Kjanu—Stale Dept of Social Wet&re v. Dye, 466 P.2cl 
354. 204 Kia 760. 

Mena—lilDlbcrg v. Marsden* 200 RW.2d 298, 294 
Main. 493-ltobertso(t v. Johnson* 200 N.W.2d 
316. 294 Mian. 201. 


NY—In re Colon’s Estate, 372 N.Y.S.2d 812, 83 
Misc.2d 344—Estate of W’anng, 444 N Y.S 2d 409, 
111 Misc.2d 421. 

Pa—In re Rose’s Estate, 24 Fay.LJ. 159—In re Pos- 
ten’s Estate, 57 Sch.L.R 240 
Vt —Town of Chester v. Drake, 236 A.2d 664, 126 Vt. 
472. 

AdministratiTe costs not recoverable 
N.Y—In re Abele’s Estate, 103 NYS.2d 151, 278 
App.D»v. 701, revd. on oth. grds. 107 N.E.2d 90, 
304 N.Y 605. 

As superior claim or lien 
lowa-In re Kupka’s Estate, 45 N.W.2d 855, 242 Iowa 
166—In re Clausen’s Estate, 139 N.W.2d 196, 258 
Iowa 324. 

Ohio—Division of Aid for Aged Dept, of Public Wel¬ 
fare V Breskvar, 97 NE2d 28, 155 Ohio St. 15. 

Computation of ^'actual per capital cost** con¬ 
sidered 

Wis.—State ex re!. Racme County v. Schmidt, 97 
N.W2d 493, 7 Wis2d528 

As subject to discretion of judge 
Wyo.—Park County ex rel Park County Welfare Dept. 
V Blackburn, 394 P.2d 793 

Scope of lien 

N.Y —Romeo v New York City Transit Authority, 341 
N.Y.S.2d 733, 73 Misc.2d 124. 
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56. U.S.—Snell v, Wyman, D.CN.Y., 281 FSupp 
853. affd. 89 S-O. 553. 393 U.S. 323, 21 L.Ed.2d 
511. 

59. N.Y.—In re Errico’s Estate, 269 N.Y.S 2d 62, 49 
Misc.2d 1055. 

Contributions of children 
NJ—Pavhek v. Tercsinski, 149 A.2d 300, 54 NJ.Su- 
pcr. 478. 

62, Iowa—Woodbury County v. Anderson, 164 
N.W.2d 129 

Pa.—Con. V. Roe, 3 Adams U. 123 
64. N.Y—Neilson Realty Corp. v Motor Vehicle 
Acc. Indemnification Corp., 262 RY.S.2d 652, 47 
Miso.2d 260-In re Cudahy’s Will, 268 N.Y.S.2d 
485. 49 Misc.2d 668. 

Ohio—Dtvtsioa of Aid for Aged Dept, of PuWk WcI- 
fate V. Breskvar, supra, n. 55. 
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72. N.Y.—inreGa3aa’sEstate,299N.Y.S.2d 723,59 
M»c.2d 511—Yakkcy v. Shuait, 319 N.Y.S.2d 
223* 65 Misc.2d 859. 

Pa.—la DC Hoffiosan’s Estate^ 22 D. C.2d 762, 10 
Fiduciary 696. 

Amoaat recorerabie 

Colo.—Kostdc V Lake County Dept, of PUbhcWdlfore, 
223 P.2d 614. 122 Cbfo. 481. 

Where redpkn^ h benefidary of a trust 
OkL—State ex id. OiclaboQia Public Wehkre Cooimi^ 
Sion V. Srnion, 222 P.2d 1027, 203 Old 433. 

73. ni—Madison v. Reuben, 293 N.E2d TOO, 10 
iaApp.3d 16. 

74. N.Y.—In « Falletta’s Estate, 198 N.Y.S.2d 53. 22 
Mric.2d 991 

76. Pa.—In n Scfaellhamer* 30 D. & C2d 675, 52 
Luz.L.Reg. 294. 

77. Cal.—Los Angdes County v. Read, 14 CaUlptr. 
628, 193 C.A.2d 748, 

HL—In re Poole’s Estate, 187 N.E2d 231, 26 m.2d 443 
Iowa—In re Frentress* Estate, 89 N.W.2d 367,249 Iowa 
783. 

Froperi; of which pauper died seized 
Iowa—In re Ki^pka’s Estate, supra, n. 55—In re Clau¬ 
sen’s Estate. 139 N.W.2d 196. 258 Iowa 324. 
N.Y.—In re Galcia’s Estate, 299 N.Y,S.2d 723, 59 
Misc.2d 511. 

Recovery against sepmate property spouse 
fowa^Tbomas v. State, 44 N.W.2d 410,241 Iowa 1072. 
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Persons within statute prohibiting charging real 
estate of needy person 

Del.—State Bd of Trustees of Delaware State Hospital 
at Famhurst v. Delaware Trust Co., Super., 201 
A 2d 161, 7 Storey 431. 

78. Pa-—In re Jones’ Estate, 23 D. & C.2d 247. 

In Pennsylvania 

(1) In re Bronze’s Estate, 51 LackJur. 129. 

(5) Other cases—In re Bronzo’s Estate, 51 Lack.Jur. 
129—Com. of Pa., Dept of Public Assistance v, Kelly, 
53 Sch.L.R. 150—In re Barnett’s Estate, 9 Chest 144— 
Com V. Kile, 16 D & C.2d 47—In re Rcse’s Estate, 24 
Fay.LJ. 159—In re Conlen’s Estate, 57 Sch.L.R. 245— 
In re ScheUhamer’s Estate, 30 D. & C2d 675, 52 
Luz.L.Reg. 294—In re Marchiafava’s Estate, 36 D. & 
C.2d 319—Reese v. Com., Dept of Pubhc Welfare, 437 
A.2d 479, 62 Pa.Cmwlth. 579 

Property held not within statute 
Colo.—Denver Dept of Welfare v. Gomer, 346 P.2d 
1016, 141 Colo. 65 

Exhaustion of administrative remedies inappli¬ 
cable 

Cal.—Mooney v, Pickett, 94 Cal.Rptr 279, 483 P.2d 
1231, 4 C.3d 669. 

N.Y.—Edge V. Sugarman, 321 N.Y.S.2d 751. 66 
Misc2d 713 

79 . Prorating required where fimds insuffi¬ 
cient to pay claims in toll 

Iowa—In re Clausen’s Estate, 139 N.W.2d 196, 258 
Iowa 324 

page 132 

80. N.D.—Shuck v. Shuck, 44 N.W.2d 767, 77 N.D. 
628 

Other matters with respect to prop¬ 
erty chargeable and preferences have 
been adjudicated by the courts.*®® 

80.5. Fla.—Pmdlas County v. Clearwater Federal 
Sav. & Loan Ass’n, App., 214 So.2d 525. 

Proceeds of negli^nce judgment; preference 
NY.—In re Hennan’s WUI, 254 N.Y.S.2d 484, 44 
Misc2d 585—Lamonte v. Shapiro, 254 N.Y.S.2d 
887, 44 Misc.2d 643. 

Homestead 

N.Y.—In re Galcia’s Estate, 299 N.Y.S.2d 723, 59 
Mi$e2d 511. 

Fire insurance 

N.Y—Reed v. Rivera, 365 N.Y.S.2d 470, 80 Misc.2d 

991. 

No repayment frmn Worknimi*s Compensation 
benefits 

Pa.—Blake v Com., Dept, of Public Welfare, 439 A.2d 
1262, 63 Pa.Cmwlth. 491. 

88. Pa.—Bowman v. Garay. 83 Pa.Dist & Co. 322, 14 
Fay.Co.LegJ. 112. 

Implied contract 

N.Y.—In re Colon’s Estate, 372 N,YE2d 812, 83 
Misc.2d 344. 
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92 , N Y.—Hedge v. Department of Social Services of 
Nassau County, 310 N.Y.S.2d 241, 62 Misc.2d 
839. 

Validity of mortgage 

(3) Other matters. 

Mich.—In re Goodwin’s Estate, 107 N.W.2d 881, 362 
Mich. 456 

94 , Cal.—Tumboo v. Santa Clara Connty, 301 P.2d 

992, 144 CA,2d 728. 

N.Y.—Application of McCarthy, 158 N.Y.S.2d 1018. 
Actiott must be commenced within statutory 
pertod 

Cal,-Los Angeles County v. Read,. 14 Cal.Rptr. 628, 
193 CA.2d 748. 
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Hearing to contest recoupment 
N Y.—Bates v. Blum, 446 N Y S 2d 82, 86 A D 2d 563. 
96. Vt—Town of Chester v Drake, 236 A.2d 664, 
126 Vt 472. 

98. Iowa—In re Frentress’ Estate, 89 N.W.2d 367, 
249 Iowa 783. 

Pa.—^In re Lucas, 9 D & C2d 584, 7 Fiduciary 118. 
Action not barred by laches 
Wis.—In re Schuben’s Estate, 101 N W.2d 95, 9 Wis 2d 
236. 

Statutory purpose to bar former insufficient 
ability as defense 

N.Y.—In re Falletta’s Estate, 198 N.Y.S.2d 53, 22 
Misc.2d 53. 

2. Mich.—In re Davis* Estate, 48 N.W.2d 151, 330 

Mich. 647. 

N.Y—In re Emco’s Estate, 269 N.YS.2d 62, 49 
Misc.2d 1055—McDonald v. D’Elia, 443 N.YS.2d 
236, 84 A.D.2d 551. 

Public agency has burden of proof as to misrep¬ 
resentation 

Colo.—Kostelc V. Lake County Dept, of Public Welfare, 
223 P.2d 614, 122 Colo. 481. 

ETidence held sufficient to show misrepresenta- 
tion 

Cal.—^Department of Social Welfare of Cal. v. Machado, 

220 P.2d 411. 98 Cal.App.2d 364 

Evidence held insufficient to show misrepresen¬ 
tation 

Colo.—Kostelc V. Lake County Dept, of Public Welfare, 
supra. 

Burden of proof 

N.Y—Flores v. Blum, 443 N.Y.S.2d 295, 110 Misc.2d 
954. 

Pa.—In re Cameron's Estate, 130 A.2d 173, 388 Pa 25. 

Evidence held sufficient 

Pa.—In re Cameron’s Estate, 130 A.2d 173, 388 Pa. 25. 
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3. N.Y.—In re Knight’s Estate, 170 N.Y.S.2d 410, 10 

Misc.2d 1036. 

Questifms for trial court 
CaL—^Department of Social Wdfare of Cal v, Machado, 
supra, n. 2. 

§ 67. Local Authorities Liable 
Libraiy References 
Social Security and Public Wel¬ 
fare 4.11, 

9. Mass.—Bureau of Old Age Assistance of Natick v. 

Commissioner of Pubfic Welfare, 93 N.E.2d 267, 
326 Mass. 121. 

10. Proeediual proviii on a rdating to recovery over 
agunst district ultimately liable do not affect sub- 
^antive liability. 

N.Y.—McCarthy v. Wallace. 145 N.Y.S.2d 277. 
ResponsibiUty for residents qualifying for as- 
s&tance 

Ohio—Mansfidd Ooieral Hosptal v. Board of County 
Com'n of Richland County, 166 N.E2d 224, 170 
Ohio St. 486. 

12. Vt.—Town of St. lOhnsbuiy v. Town of Granby, 
205 A.2d 422, 124 Vt 367. 
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16. Neb.—Maty Lanning !»demoriaI Hospital v. Oayr 
Couitty, 101 N.W.2d 5!a 170 Neb. 61. 

N.H.—New Hampshire OnkbeB’s Aid Soc. v. Morgan, 

221 A.2d 238. 107 N.H. 246. 

N.C—Board of Mam^ers of James Walker Memorial 
Ho^ata! df Wibnington v. Oty of WHmington, 74 
S.E2d 749, 237 N.C 179, 

17. CdL—Los Angeles Ckmnty v, Dv^iartmeat of So- 
end W^ue, 260 F,2d 41, 41 026 455. 

Mooi-Peaae v. Hansm. 494 P.2d 92S. 159 Mont. 43. 


N.Y—Ross V. Barbaro, 304 N YS2d 941, 61 Misc2d 
147. 

19. Nev—Clark County v Nevada State Dept, of 
Health, Welfare and Rehabilitation, 445 P 2d 873, 
84 Nev 583 

NY—Allen v Lavme, 369 N.y.S.2d 928. 82 M3sc2d 
680. 

Pa.—Institution District \ County Controller, 50 
Del Co 188 

Resident of military reservation in eounty 

Colo —^Board of County Com’rs of Arapahoe County v 
Donoho, 356 P.2d 267, 144 Colo. 321 
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25. Neb —Marshall v. Nance County, 79 N W 2d 417, 
163 Neb 252 

Subject to limitations in other statutes 

Neb.—Mary Lanning Memonal Hospital v Clay Coun¬ 
ty, 101 N.W.2d 510, 170 Neb. 61—State ex rel. 
Boxberger v Bums, 270 N.W. 656, 132 Neb. 31. 

31. Neb.—Mary Lanning Memorial Hospital v. Clay 
County, 101 N.W.2d 510, 170 Neb. 61. 

Nev.—Lander County v. Board of Trustees of Elko 
General Hospital, 403 P.2d 659, 81 Nev. 354. 

N.H.—City of Manchester v. Hillsborough County, 119 
A.2d 333, 100 NH. 79. 

Ohio—Mary Day Nursery, Children’s Hospital v City 
of Akron, 189 NE2d 745. 

Availability of funds 
(4) Other cases 

Neb—Marshall v. Nance County, 79 N.W 2d 417, 163 
Neb. 252. 
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37. Ind.—Trustees of Indiana University v. Montgom¬ 
ery Tp. of Owen County, 197 N.E2d 306, 136 
IndApp 4 

Mass—City of Worcester v. Town of Charlton, 146 
N.E2d 675, 336 Mass 525. 

N.H —Gty of Manchester v Hillsborough County, 119 
A.2d 333, 100 N.H. 79. 

Particular regulations held invalid 

Mass.—^Bureau of Old Age Assistance of Natick v 
Commissioner of Public Welfare, supra, n. 9. 

38. N.H.—Barry v. CanoB, 99 A.2d 479, 98 N.H. 
290. 

Rests on fact of destitiitioa and not on opmion of 

overseers. 

Me.—Inhabitants of Town of Bethel v. Inhabitants of 
Town of Hanover, 118 A.2d 787, 151 Me. 318. 

Statute reasonably construed to accomplish 
beaefideiit purpose 

Mass.—^Fenton v. Department of Public Welfare, 182 
N.E2d 528, 344 Mass. 343. 

43. Support of needy disabled person 

Mass.—Fenton v. Department of Public Welfare, 182 
N.E.2d 528, 344 Mass. 343. 
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47, NJ.—Higdon v. Boiung, 296 A.2d 569, 121 NJ. 
Super. 276 

49. NX—City of East Orange v. McCoxkle, 238 A.2d 
489, 99 N.J.Super. 36. 

52. ni. —^People ex rd. Nelson v. Trusted Centra] 
Mfg. Dist., 95 N.E2d 421, 407 HI. 291—Qty of 
Champaign v. Cty of Champaign Tp., 156 N.E2d 
S43, 16 nt 2d 58. 
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57. Conn.—State v. Doe, 178 A.2d 271, 149 Cmrn. 
216. 

El.—City of Champaign v. City of Champaign Tp., 156 
N.E2d 543, 16 IHM 58. 

N,H.—Barry v. Carroll, supara, n. 38—Ebelt v. Ebelt, 
172 A.2d 363, 103 N.H. 360-New Hampshire 
Children’s Aid Soc. v, Motgan, 221 A,2d 238, 107 
N,H. 246 

Vt—Town of Random v. Ketchum, 94 A.2d 410, 117 
Vt468, 
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67. Iowa—Shelby County Mymie Memorial Hospital 
v. Hamson County, 86 N.W.2d 104, 249 Iowa 
146. 

Mass—Bureau of Old Age Assistance of Natick v. 
Commissioner of Public Welfare, supra, n 9. 

Mmn.—Goodhue County v Rice County, 160 N.W 2d 
657, 281 Mmn 124 

N R—City of Manchester v Hillsborough County, 119 
A.2d 333, 100 NH. 79L-Memmack County v. 
Town of Derry, 219 .A.2d 703, 107 N.H. 212. 

Vt —Town of St Johnsbury v. Town of Granby, 205 
A 2d 422, 124 Vt 367. 

§ 68. -Fixing Liability 

Library References 
Social Security and Public Wel¬ 
fare ^3. 
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80. Minn.—Jenswold v. St. Louis County Welfare 
Bd., 76 N.W.2d 639, 247 Minn. 60. 

N.Y.—Muller v. Barbaro, 309 N.Y.S.2d 707, 62 Misc,2d 
748. 

81. Ind.—Washington Tp. of Allen County v. Park- 
view Memonal Hospital, 246 N.E.2d 391, 144 
Ind.App. 359. 

82. Minn.—^Jenswold v. St. Louis County Welfare 
Bd.. 76 N.W.2d 639. 247 Mmn. 60. 

85, Mont.—Montana Deaconess Hospital v. Lewis 
and Clark County, 425 P.2d 316, 149 Mont 206. 
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97. Notice held not required 

Iowa—Shelby County Myitue Memorial Hospital v. 
Harrison County. 86 N.W.2d 104, 249 Iowa 146. 

N.H.—Memonal Hospital v. Carroll County, 216 A.2d 
786. 107 N.H. 43. 

98. Purpose of notice 

N.H.—Merrimack County v. Town of Derry, 219 A.2d 
703, 107 N.H. 212. 
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7. Me.—Inhabitants of Town of Amity v. bihabitants 
of Town of Orient, 134 A.2d 365, 153 Me. 29. 
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88, Me.—^Inhabitants of Town of Amity v. Inhab¬ 
itants of Town of Onent, 134 A.2d 365, 153 Me. 
29. 

N.H.—CJJS. cited in Merrimack County v. Town of 
Derry. 219 A,2d 703, 705, 107 N.H. 212. 

90. N.H.—Merrimack County v. Town df Deny, 219 
A.2d 703, 107 N.H. 212. 

pi^ 147 

2, Me.—Inhabitants of Town of Amity v. Inhabitants 
of Town of Orient, 134 A.2d 365. 153 Me. 29. 

pi^ 149 

39, Vt.—Town of Randolph v. City of BarrCi 80 AXd 
537. 

§ 69. — Application for Relief 
Library References 
Social Security and Public Wel¬ 
fare 

49, Only exceptions to statutory requdreiiiaits 

Cqiio—Mansfield General Hospital v. Board of County 
Com’m of Rfchland County, 166 N.E2d 224, 170 
<Mq St. 486. 

51. N.Y.—Ross V. Barbaro, 304 N.Y,S.2d 941. 61 
Misc.2d 147. 

Burden of proof 

Mo.—Davis V. State Dept. Of Public Health and Wel¬ 
fare, App., 483 S,W.2d 775. 

52. Vt—Wmg Memorial Hos^ntal Ass'n v. Town of 
Randolph, 141 A.2d 645, 120 Vt 277. 
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56, Vt—Wing Memorial Hospital Ass'o v Town of 
Randolph, 141 A 2d 645, 120 Vt. 277 

§ 70. -Order of Relief and Or¬ 

der of Approval 

Library References 
Social Security and Public Wel¬ 
fare <^9. 

IMge 150 

61. N.y,—icGodais v Barbaro. 204 N Y.S.2d 476. 60 
Misc.2d 988 

DiscretioB of commtssioiier 

Conn,—Oudlet v. Shapiro, Cir.A.D, 212 A.2d 708, 3 
CowiQf. 268. 

Hearing o£6cer 

N.M.—Vallo V. State Bd. of Health and Social Services, 
App., 501 F 2d 664, 84 N M 220, cen. den. 501 
P.2d 663, 84 N.M 219. 

62. N.V.—Stallone v. Wyman, 306 N Y.S.2d 205, 61 
Misc2d 416. 

64. Pnrchaae orders 

N,D,—Ma^uson v Grand Forks County, 97 N.W.2d 
622. 

70. N.Y.-Stallone v. Wyman, 306 N.Y.S.2d 205, 61 
Misc.2d 416. 

legal aantenee not "neces^es** 

h£Bm.--lenswald v. St. Loms County Welfare Bd., 76 
N,W.2d 639, 247 Minn 60. 

Setxoaetire pa 3 rBieiits 

Cal.—Mooney v. Pickett, 102 CalRptr 708, 26 CA.3d 
431—Blackburn v. Sarafidd, 178 Cal.Rptr. 15, 125 
CAJd 143. 

N,Y.—Finy V. Blum, 444 N.Y.S.2d 178, 84 A.D.2d 840. 

WasL—Maxwell v. Department ci Social and Health 
Services, 636 P.2d 1102, 30 Wash-App. 591. 

76^ Order ffaal until altered 

Mass.—Dqiajrtin^ of Pidilic Wdhnie v. Town of Bil¬ 
lerica. 213 N.E2d 392, 350 Mass. 56, 

7». Ky.-Dtw3cwv. Hensley, 423 S.WJd 911. 

Mass.—BcncktCRi Hcspitsl Co. v. Cofnnnsstoiier Pub¬ 
lic We^ 196 K.E2d 186 346 Mass. 742. 

N.Y,-KQffier v. St^annan, 329 N.Y.S.2d 235, 69 
macM 141. 

Pa.—Cuffte V. Depaitnieat of Public Weifare, 291 A.2d 
549. 3 Pa.Crawith. 503. 

Walk—Rcbiaace v. CHzeadam. 227 P.2d 732, 38 
Wask2d 3a 

VlfliatiM of ^nieid atatate lidd to deprive Goort 
of jarMciiott 

X:y.-F«iiiasaa v. Gariaad, 352 S.W.2d TO. 

MaCtera un 

Goon.—OaeBet v. Sh^iiio, cirA-D., 212 A.2d 70S, 3 
Ci9aB.Ck^. m 

!Mai 0t Biedicai aariatance lor aged 

Oa».—AdiUDczyk v. Sfaspiro, GhrA.D., 231 A.2d 549, 
4 CosatOr. 338. 
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83. Innate iiMded te eofver all aitnatioRs 

Nek—Mary fjiming Memorial Hoiqpital v. Oay Coun¬ 
ty, 101 N.W.2d 510, 170 Neb. 61. 

84. FroceaMng peiM beld excesMre 
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N.Y.-St Clare’s Hospital v. Bieshn, 243 RY.S.2d 968, 
19 A.D.2d 922. 
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49. HI.—Rockford MenKmal Hospital Ass’n v, Wba- 
pks, 165 N.E2d 523, 25 IlI.App.2d 79. 

Ind.—County Dept, of Public Wel&re of White County 
V. Trustees of Indiana University, 251 N.E2d 456, 
145 ladApp. 392. 

Mass.—Massachusetts General Hospital v. Qty of Chel¬ 
sea, 183 N.E2d 100, 344 Mass. 449—Massachu¬ 
setts General Ho^tal v. Gky of Reven^ 191 
N.E2d 120, 346 Mass. 217. 

N.Y.—Amsterdam City v. Gemmhl 213 N.Y. 

S.2d 955. 29 Mi$c.2d 67-St Oaie’s Hospital v. 
Bresfin, 237 N.Y.S.2d 85, 37 Misc.2d 686, affd 243 
N.Y.S.2d 968, 19 AJD.2d 922. 

Wis.—Mercy Medical Center of Oshkosh, Inc. v. Win¬ 
nebago County. 206 N.W.2d 198, 58 Wis.2d 260. 

What coimtitiites emergency 

(2) Statute constnred. 

Mass.—^Massachusetts General Hospital v. City of Re¬ 
vere, 191 N.E2d 120, 346 Mass. 217. 

Ohio—Mansfield General Ho^xtal v. Board of County 
Com’rs of Richland County, 166 N.£.2d 224, 170 
Ohio St. 486—Mary Day Nursoy* Children’s Hos- 
2 »ta! V. City of Akron, 189 N,E2d 745. 

(3) Cases hdd not emergencies. 

Ohio—Mansfidd General Hospital v. Board of County 
Corners of Richland County, 166 N.E2d 224, 170 
Ohio St 486. 


Authority of county relief director 

Ohio—Mary Day Nursery, Children’s Hospital v. City 
of Akron, 189 N.E2d 745 

Rights of municipality 

Mass.—^Massachusetts General Hospital v. City of Re¬ 
vere, 191 NE.2d 120, 346 Mass. 217. 

50. Ind.—County Dept of Public Welfare of White 
County V. Trustees of Indiana Umversity, 251 
N E.2d 456, 145 IndApp. 392. 

51. Ind.—^Wayne Tp. v. Lutheran Hospital, 312 
N.E2d 120, 160 IndApp. 427. 

Ohio—^Mary Day Nursery, Children’s Hospital v City 
of Akron, 189 N.E2d 745. 

Statutory preclusion of liability if proper notice 
not given 

Neb.—Mary Lannmg Memorial Hospital v. Clay Coun¬ 
ty, 101 N.W.2d 510, no Neb. 61. 

Right to notice within reasonable time 

III.—Rockford Manorial Hospital Ass’n v. Whaples, 
165 N.E2d 523, 25 m.App.2d 79. 

52. Ind.—County Dept, of Public Welfare of White 
County V. Trustees of Indiana University, 251 
N.E2d 456, 145 IndApp. 392. 

53. Mass.—Massachusetts General Hospital v. City of 
Chelsea, 183 N.£.2d 100, 344 Mass. 449. 

57. Approval by officer’s inaction 

HI,—Rockford Memorial Hospital Ass’n v. Whaples, 
165 N.E2d 523, 25 IllApp.2d 79, 
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60. La.—Sutton v Rogers, App., 222 So2d 504. 

61. Vt.—Wmg Memorial Hospital Ass’n v. Town of 
Randolph, 141 A.2d 645, 120 Vt 277. 

62. Vt—^Wing Memorial Hospital Ass’n v. Town of 
Randolph, 141 A.2d 645, 120 Vt 277. 

72. Vt—Wing Memorial Hos{»taI Ass’n v. Town 
Randolph. 141 A.2d 645, 120 Vt 277. 
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73. Vt—Wing Memorial Hospital Ass’n v. Town of 
Randolph, 141 A.2d 645, 120 Vt 277. 

78. N.Y.—Town of FaUsburgh v. Sullivan County. 
156 N.Y.S.2d 490, 2 AD2d 940. 

Pa.—^In re Roskop’s Estate, 47 SchuyLLeg.Reg. 91. 

84. U.S.—Wiiczynski v. Haider, D.C.Conn.. 323 
F.Supp. 309. 

La.^Sutton v, Rogers, App., 222 So.2d S04. 

Proceeding to compel payment not impaired by 
prior proceeding 

N.Y.—West v. Charles, 259 N.Y.S.2d 493, 46 Misc.2d 

200 . 

§ 75. -Ckintracts for Support 

Library References 
Social Security and Public Wel¬ 
fare ^9. 
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93* Vt—Town of Groton v. Town of StraScfd, 192 
A.2d 464. 123 Vt 432, 

99. Contract required 

Neb.—Mary Lanning Memorial Hospital v. Clay Coun¬ 
ty. 101 N.W.2d 510, 170 Nd>. 61. 

§ 76. Services and Earnings of Pau¬ 
per 

Library References 
Social Security and Public Wel¬ 
fare <8»4.15, 9. 
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18, S.D.—Scissons v. City of Rapid Oty. 251 N,W.2d 
681. 
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25. N Y.—CJ.S. cited in Walker v Shang, 412 N Y. 
S 2d 629, 636, 66 A,D 2d 6 

§ 77. Support in Poorhouses 
Library References 
Social Security and Public Wel¬ 
fare <s=>9, 9.5. 

35. N.H—Matheisel v, Hillsborough County, 265 

A.2d 3, 110 N.H, 235 

§ 78. Support in Asylums, Reforma¬ 
tories, Prisons, Etc. 

Library References 
Social Security and Public Wel¬ 
fare ®=»9, 9.5. 
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54, Conn —State v Martin, 97 A.2d 572, 140 Conn 
21—State V. Metrusky, 97 A.2d 574, 140 Conn. 

26. 

Pa.—^In re Heist’s Estate, 7 Fiduciary 247 
No liability for period preceding tune of sufficient 
ability to pay. 

Mich,—In re Van Etten’s Estate, 98 N.W.2d 499. 357 
Mich. 206. 

55, N.Y.—In re Guardianship of Brodine, 200 N Y 
S.2d 199, 10 A.D.2d 414, affd. 191 N E.2d 916, 13 
N.Y.2d 734, 241 N.Y.S.2d 864. 

§ 79, Actions or Proceedings 
against Municipalities for 
Supplies, Services, and Ex¬ 
penditures 

Library References 
Social Security and Public Wel¬ 
fare ^11. 
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99. Moot.—Montana Deaconess Hospital v Lewis 
and dark County, 425 P.2d 316, 149 Mont. 206. 
N.Y.—St. Cnarc’s Hospital v. Shane, 216 N.y.S.2d 50, 
27 Misc.2d 166. 

Pa.—0»n. of Pa., Dept oK Public Asdstance v. Kelly, 
53 Sch.L.R. 150. 

Vt—De Goesbriand Memorial Hospital, Inc. v. Town 
of Albuig, 169 A.2d 360, 122 Vt 275. 

Payments made under mistake of law recovera- 
Ide 

N.Y.—McCarthy v. Wallace, 145 N.Y.S.2d 277 
4. N.Y.—Albany Medical Center Hos{»tal v. Breslin, 
262 N.Y.S.2d 285, 47 Misc.2d 208. 

page 173 

8. Abdication to present addidona! evidence 
mitimely 

Wis.—Town of Lakdand, Barron County v. State Dept 
of Public Welfare, 61 N.W.2d 477, 265 Wis. 321. 
22* Pa.—Abernathy v. QMStar County Tax Claim 
Bureau, 26 D. & C.2d 292, 10 Chest 507. 

23. OlttO-Barkerv.Wil]s,l84N.E42,440hioA|)p. 
72. 
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2A N.H.—New Hampshire Childien^s Aid Soc. v. 

MoiBan, 221 A.2d 238, 107 N.H. 246. 

N.Y,—Ddaiidd v. Amstein, 161 N.Y.S.2d 543, 3 
A.D.2d 849, 

Vt—De Goesbrimid Memocial Hospital, Inc. v. Town 
of ABwig, 169 A.2d 360, 122 Vt, 275—Town of 
Qroton v. Town of Strafford, 192 A.2d 464, 123 Vt. 
432. 

Wis.—Macithoo Omxy v. Eau Clane CoonQr, 89 
N.W.2d 271, 3 Wis.2d 662. 


Notice held sufficient 

Nev.—Lander County v Board of Trustees of Elko 
General Hospital, 403 P.2d 659, 81 Nev. 354 
NY—St Clare’s Hospital v Shane. 216 N.YS.2d 50, 
27 Misc.2d 166 

Vt —Mary Fletcher Hospital v City of Barre, 94 A 2d 
226, 117 Vt 430 

Notice untimely 

N.H —^Town of Wolfeboro v. Town of Milton, 167 A.2d 
435, 103 NH 174. 

Notice held mandatory 

Mass—Children’s Hospital Medical Center v. City of 
Boston, 236 N E2d 878, 354 Mass 228 
Vt —^Town of Northfieid v. Town of Waterburi’, 201 
A.2d 694, 124 Vt. 193. 

25. Literal compliance not required 
NY.—Laackman v. McManus, 251 N.Y.S2d 191, 43 
Misc 2d 382. 

27. Mass.—Massachusetts General Hospital v City of 
Revere, 191 NE2d 120, 346 Mass 217 

Application held sufficient 
N Y —^Amsterdam City Hospital v. Gemmiti, 213 N Y. 
S.2d 955, 29 Misc2d 67. 

30. Mich.—Oakland County Dept, of Social Wdfare 
V Ingham County Dept, of Social Welfare, S3 
N W 2d 389, 333 Mich. 604 
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45. N.H —C JJS. cited in Memmack County v Town 
of Derry, 219 A.2d 703, 706, 107 NH. 212 

Other matters of defense have been 
raised and determined.'^®* 

48.5. Indigent status 

Nev—Lander County v. Board of Trustees of Elko 
General Hospital, 403 P.2d 659, 81 Nev. 354. 
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58. Application held timely 
N.Y.—Oswego Hospital v. Kessler, 127 N.Y S.2d 224, 
204 Misc. 596. 

60, Ind.—Allen County Dept of Public Welfare v. 
Ball Memorial Hospital Ass’n, 252 N.£.2d 424, 
253 lad. 179. 

63. Particular matters held to show no laches 
N.Y.—McCarthy v. Wallace, 145 N.Y.S.2d 277—Am¬ 
sterdam City Hospital v. Gemmiti, 213 N.Y.S.2d 
955, 29 Misc.2d 67. 
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Whether persons other than public 
agencies may bring an action for sup¬ 
plies or services furnished indigents is 
dependent on statute.’^ * 

71.5. Private individual or coiporation not en¬ 
titled to sue 

N.H.—^Neiw Hampshire Cfaildxai’s Aid Soa v. Morgan, 
221 A.2d 238, 107 N.H. 246. 

Hospital entitled to sue 

Mmit.—Montana Deaconess Hospital v. Lewis and 
Clark County. 425 P.2d 316, 149 Mont. 206. 

72. Transleiit 

Vt —Town of St. Johnsbury v. Town of Grwiby, 205 
A.2d 422, 124 Vt. 367. 

Complaint dismissed 

N.Y,—Unger v. Departnwnt of Wdfare, City of New 
York, 277 N.Y.S.2d 346, 52 Misc.2d 905. 

87. Failure of answering affidavit to meet is¬ 
sue 

N.Y.—St. Clam’s Ho^atai v. Breslm, 221 N.V,S.2d 171, 
14 A.D,2d 380. 
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92. Existence and reasonableness of hospital 
rate 

Mass.—Massachusetts General Hospital v. City of Cam¬ 
bridge, 198 N£2d 889, 347 Mass. 519. 

97. Mont—Montana Deaconess Hospital v Lewis 
and Clark County, 425 P-2d 316, 149 Mont. 206. 

Duty of going forward with evidence 
Vt —Town of St. Johnsbury v Town of Granby, 205 
A.2d 422, 124 Vt. 367. 

98. Prima facie case shown 

NY-St. Joseph’s Hospital v. Woloson, 179 N.Y.S.2d 
506, 7 A.D.2d 696. 

S^, Vt.—Town of St. Johnsbury v. Town of Granby, 
205 A 2d 422, 124 Vt. 367 

1. Ill.—^Rockford Memorial Hospital Ass’n v. Wells, 

231 N.E.2d 459. 89 ffl,App.2d 277. 

Vt—Town of St. Johnsbury v Town of Granby, 205 
A 2d 422. 124 Vt, 367. 

2. N Y —St Joseph’s Hospital v Woloson, 179 N.Y. 

S.2d 506, 7 A.D.2d 696—St, Clare’s Hospital v. 
Breslm. 237 N Y.S.2d 85, 37 Misc.2d 686. affd. 
243 N.Y.S.2d 968, 19 A.D.2d 922. 

4. N.Y^—St. Joseph’s Hospital v. Woloson, 177 N.Y. 
S.2d 39, 11 Misc.2d 1057, revd. on oth. grds. 179 
N.Y S 2d 506, 7 A.D.2d 696 
Wis.—Marathon County v. Eau Claire County, 89 
N.W.2d 271, 3 Wis.2d 662. 
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Presumptions with respect to other 
matters have been adjudicated by the 
courts.^* 

7.5. Employable adult presumed not to by in¬ 
digent 

Mont.—Montana Deaconess Hospital v. Lewis and 
Clark County. 425 P.2d 316, 149 Mont 206, 

9. Admissibility of evidence in administrative 
proceeding 

Wis.—Outagamie County v. Town of Brooklyn, 118 
N.W 2d 201, 18 Wis.2d 303. 

15. Evidence held sufficient 

(1) ND.—Magnuson v Grand Forks County, 97 
N,W,2d 622. 

Wis.—Town of Lakeland, Barron County v. State Dept 
of Public Welfare, 61 NW.2d 477, 265 Wis. 321. 

(2) Me.—Inhabitants of Town of Bethd v. Inhab¬ 
itants of Town of Hanover, 118 AJZd 787, 151 Me. 318. 
Mont—Montana Deaconess Hospital v. Lewis and 

Clark County. 425 P 2d 316, 149 Mont 206. 

Nev.—Lander County v. Board of Trustees of Elko 
General Hospital, 403 P.2d 659, 81 Nev. 354. 
(7) Conn.—^William W. Backus Hospital, Inc. v. City 
of Norwich, 155 A.2d 916, 146 Conn. 686. 

Hi.—^Rockford Memorial Ho^tal Ass’n v. Whapfes, 
165 N.E.2d 523, 25 fflApp.2d 79. 

Ind.—^Washington Tp. of Allen County v. Parkview 
Memorial Hospital, 246 N.E2d 391, 144 IxuLAi^ 
359. 

Mass.—Massachusetts Oowral Hospatal v. City of Qain- 
cy, 205 N.E2d 233, 348 Mass. 791. 

Me.—InhaNtants of Town of Bethd v. hihabitasits cf 
Town of Hanover, 118 A.2d 787, 151 Me. 318. 
N.Y.-St Clare’s Hospital v, Shane, 216 N.y,S.2d 50, 

27 Misc.2d 166—St Qare’s Hp^tal v. Breslin, 
237 N.Y.S.2d 85, 37 Misc.2d 686, affd. 243 N.V. 
S.2d 968, 19 A.D.2d 922—Children’s Hospital of 
Utica V. McGuirl, 257 N.Y.S.2d 831, 45 Misc.2d 
716. 

Qkl.-—City of Tulsa v. Hillcrest Medical Center, 292 
P.2d 430. 

Utah—W<ber County v. Davis County, 503 P.2d 859, 

28 Utah 2d 422, 

Vt—Mary Fletcher Hospital v. City of Barre, 94 AJWi 
226, 117 Vt* 430. 

Wk—Outagamie County v. Town Brooklyn, 118 
N.W.2d 201, 18 Wis.2d 303. 
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Evidence held insnfficient 

(6) Ill.—^Rockford Memorial Hospital Ass’n v. Wells, 
231 N.E.2d 459. 89 UlApp.2d 277. 

N.Y.—St. Clare’s Hospital v. Breslin, 237 N.y.S.2d 85, 
37 Misc.2d 686, affd. 243 N Y.S 2d 968,19 A D 2d 
922—Ciiildren’s Hospital of Utica v McGuirl, 257 
N.Y.S.2d 831, 45 Misc.2d 716. 

Vt.—De Goesbriand Memorial Hospital, Inc, v. Town 
of Alburg, 169 A.2d 360, 122 Vt. 275, 

Wis.—Milwaukee County v State Dept of Public Wel¬ 
fare. 78 N.W.2d 884, 273 Wis. 516. 
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17. Statute dispensing with hearing as inappli¬ 
cable 

Mass.—^Massacbusetts General Hospital v. Commission¬ 
er of Public Welfare. 196 N.E.2d 181, 346 Mass. 
739. 

2!9. Vt.—^Wmg Memorial Hospital Ass’n v. Town of 
Randolph, 141 A.2d 645, 120 Vt 277. 
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36. Pardcolar questions 

(5) ni.—Rockford Memorial Hospital Ass’n v. Wha- 
ples, 165 N.E2d 523, 25 in.App.2d 79. 

38. Vt.—Town of St. Johnsbury v. Town of Granby, 
205 A.2d 422, 124 Vt. 367. 

49. N.Y.—St Clare’s Hospital v. Breslin, 221 N.Y. 
S.2d 171, 14 A.D.2d 380. 

Vt.—Bane City Hospital v. Town of St Johnsbury, 83 
A.2d 600, 117 Vt 5. 
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56. Vt—Wing Memorial Hospital Ass’n v. Town of 
Randolph, 141 A.2d 645, 120 Vt 277. 

Statute limitiiig »tes bdd htai^cabie 
]i{iQS...-CSty ti Wofcxater v. Town of Charlnsn, 146 
N.E2d 675, 336 hfass. 525—City of Worcester v. 
Tows of Maford. 204 RE2d 431. 348 Mass. 786. 

57. Mim.—City of Worcester v. Town irf Charlton, 
146 N.E2d 675. 336 Mass. 525. 

Mich.’—Aatrini County Social Welfare Ed. v. Lapeer 
County Social Welfare Bd., 50 NW.2d 769. 332 
Mkh. 224. 

Effect oi Boaexistence of rates for hospitsri care 
Mttt.—Misnehwette General Hospital v. City of Cam¬ 
bridge, 198 N.E2d 889, 347 Mass 519. 

§ 80. Crraiinal Responsibility 
Edibrary Referaices 
Socml Security and Public Wel¬ 
fare <s»18. 

66. "Other frandalait dcTtee** 

Kan.-Stete v. ASisoo. 244 P.2d 176, 173 Kan. 107. 

The criminal liability of recipients of 
relief under other statutes has been 
considered.*^ 

66.5, U.!—U.S. V. Katz. D.CiTa.. 494 F.Supp. 1287, 
aflTd., CA., 673 F.2d 1343. 

Ala.—Smith v. State, Or.App., 409 So.2d 927, wnt den. 
Sup.. 409 So.2d 930. 

Cal—Aantea Pest Coatrol Co. v. Structural Pest Con¬ 
trol Bd.. 166 Cai.Rptr. 763, 108 C.A.3d 696. 
Fla.-SaiiMa v. State. 384 So.2d 152. 

Ga.—Moore v. State, 268 S.E2d 706, 154 Ga.App. 535. 
Hawaii-State v. Rushing, 612 P.2d 103, 62 Haw. 102. 
Md.—Gentry v. Stole, 276 A.2d 673. 12 MdApp. 44— 
Hourie v. State, 452 A.2d 440, 52 MdApp. 62, 
affd 467 A.2d 1016. 298 Md 50. 

Mich.—In re Wayne County Prosecutor, 329 N.W.2d 
510. 121 Mich-App. 798. 

N.Y,—People v. LaFountain, 249 N.Y.S.2d 744, 21 
A.0.2d 719. 

Or.—State v. Scott, 617 P.2d 681, 48 Or.App. 623. 
Pa.—Com. V. Warner, 455 A.2d 663, 309 Pa.Super. 386, 
revd on oth. gr^. Sup., 476 A.2d 341, 504 Fa. 
600. 


Wash.—State v Warren, 611 P.2d 1308, 25 Wash.App. 

886 . 

Indictment for concealing earnings sufficient 
N.Y.—People v. Green, 232 N.Y S.2d 928, 36 Misc 2d 
888 . 

Evidence insufficient for conviction for conceal¬ 
ing earnings 

N.Y —People v Johnson, 259 N Y.S.2d 499, 46 Misc 2d 
282 

Persons held not liable 

Cal.—People v Jenkins, 170 Cal Rptr 1, 620 P.2d 587, 
28 C3d 494. 

Or—State v. Bearcub, 465 P.2d 252, 1 Or.App. 579 
Wash.—State v. Ermert, 621 P.2d 121, 94 Wash.2d 839. 
Fines not illegal 

N Y -People v. McArdle, 430 N.E.2d 1309, 55 N Y.2d 
639, 446 N.Y S.2d 256. 

Presumptions 

N.Y.—People v Rudney, 443 N.YS.2d 502, 83 A.D.2d 
746 
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67. Evidence held insufficient 

Ind.—^Davis v. State, 240 N.E2d 54, 251 Ind 201. 

Defenses not available 

Ohio—State v. Kelly, 207 N.E.2d 387, 2 Ohio App.2d 
174. 

Statute construed 

Ohio—State v. Kelly, 207 N.E2d 387, 2 Ohio App 2d 
174. 

81. Ohio—State v. Kelly, 207 N.E.2d 387, 2 Ohio 
App,2d 174 

PAVE- 

page 184 

5. Similarly deHned 

’’Pave” means to lay or cover with stone, brick, 
asphalt, concrete, or other material, as to pave a street 
—Terrill v. Qty of Lawrence, 392 P.2d 909, 913, 193 
Kan. 229. 

9. Miss.—CJ.S. quoted In Mendrop v. Harrell, 103 

So.2d 418, 424, 213 Miss. 679, 68 A.L.R.2d 1013. 

Includes widening 

Fla.—^Anderson v. City of North Miami, Fla., 99 So.2d 
861, 864. 

10. Miss.—CJJS. quoted in Mendrop v. HantU, 103 
So.2d 418, 424. 213 Miss. 679, 68 AX.R.2d 1013. 

N.M.—Feldhake v. Qty of Santa Fe. 300 P.2d 934, 940, 
61 N,M. 348—Bowdich v. City of Albuquerque. 
416 P.2d 523, 526, 76 N.M. 511. 

11. Miss.—CJ.S. quoted in Mendrop v. Harrell, 103 
So.2d 418. 424, 213 Miss, 679, 68 A.L.R.2d 1013. 

N.M.—Feldhake v. City of Santa Fe, 300 P.2d 934, 940, 
61 N.M. 348—Bowdich v. Gty of Albuquerque, 
416 P2d 523, 526, 76 N.M. 511. 

12. Miss.—CJA quoted is Mendrop v. HarreU, 103 
So.2d 418, 424, 213 Miss. 679, 68 A.LR.2d 1013. 

13. Miss.—CJ.S. q^MUed in Mendrop v. Harrell, 103 
So.2d 418. 424, 213 Miss. 679, 68 A.L.R.2d 1013. 

14. Miss.—C-J.S. quoted in Mendrop v. Harrell, 103 
So.2d 418, 424, 213 Miss. 679, 68 A.LR.2d 1013. 

15. Mss.—CJS. quoted in Mendrop v. Harrell, 103 
So.2d 418, 424, 213 Miss. 679, 68 A.L.R.2d 1013. 

16. Miffi.—CJJS. quoted in Mendrop v Harrell, 103 
So.2d 418, 424, 213 Miss 679, 68 A.L.R.2d 1013. 

17. "Paving** indndes "graveling** 

Wash.—Tangutna v. Yakima County, 569 P.2d 1225, 
1227, 18 Wash.App. 555. 

PAWNBROKERS 

The law relating to pawnbrokers is 
now in recompiled Volume 47 of Cor¬ 
pus Juris Secundum under the new 
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topic Interest and Usury; Consumer 
Credit. 
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PAY. 

IN GENERAL. 

5. General term, usually lacking particular connota¬ 
tion.—Emor, Inc V. Cyprus Mines Corp., C.A Pa., 
467 F.2d 770, 774. 

As a verb 

Similarly expressed 

(1) General term lacking particular meaning and en¬ 
compassing myriad forms of remuneration paid m ex¬ 
change for services. 

Pa.—Borough of Beaver v. Liston, 464 A.2d 679, 682, 
76 Pa.Cmwlth. 619 

14. Pa—Borough of Beaver v. Liston, 464 A.2d 679, 
682, 76 Pa.Cmwlth. 619. 

15. Pa.—Borough of Beaver v. Liston, 464 A 2d 679, 
682, 76 Pa.Cmwlth. 619. 

16. Pa.—^Borough of Beaver v, Liston, 464 A.2d 679, 
682, 76 Pa.Cmwlth. 619. 

‘Tay” is also said to encompass com¬ 
missions,^** and fees.^**° 

16.5. Pa—Borough of Beaver v. Liston, 464 A2d 
679, 682, 76 Pa.Cmwlth. 619. 

15.10. Pa.—Borough of Beaver v. Liston, 464 A.2d 
679, 682, 76 Pa.Cmwlth. 619. 
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25. Similarly defined 

To "pay” means to render and give up to another that 
which is due him.—In re Thourez’ Estate, Fla.App., 166 
So.2d 476, 478. 

Phrases: 

50. Other phrases 

(6) Retired pay. 

Pa.—Rodney v Firemen’s Relief & Pension Commis¬ 
sion of City of Scranton, 55 Lack.Jur. 105, 45 Mun, 
225. 

(7) "Vacation pay” is deferred compensation in lieu 
of wages earned each week the employee works, payable 
at some later tunc.—General Tue & Rubber Q). v. 
Local No. 512, United Rubber, Cork, Linoleum and 
Plastic Workers of America, AFL-CIO, D.C.R.I., 191 
F.Supp. 911, 914. 

Severance pay 

(1) In essence, a form of compensation for the termi¬ 
nation of the employment relation, for reasons oth^ 
than the displaced employee’s misconduct, primarily to 
alleviate the consequent need for economic readjustment 
but also to recompense him for certain losses attributa¬ 
ble to the dismissal.—^Adams v. Jersey Central Power & 
Light Co.. 120 A.2d 737, 740, 21 N.J. 8. 

(2) Where one of the objectives of dismissal or "sever¬ 
ance pay" is to ease the tmiployee’s financial toixdens 
while looking for a new job, such pay i$ abo partial 
compensation for loss of seniority rights, loss of possible 
pension rights, and compensation for retnuning and 
acquiring new skills.—Owens v. Press Pub. Co., 120 
A.2d 442, 446, 20 N J. 537. 

(3) “Severance pay” is terminal compensation mea¬ 
sured by service given during the sifosistence of the 
contract, payable on disdiarge frc«n employment not 
induced by misconduct acooidiitg to a prescribed formu¬ 
la, and in a real sense is remuneraticHi for the service 
rendered during the period covered by the agreement.— 
Owens V. Press Pub. Co, 120 A.2d 442, 446, 20 NJ. 
537. 

(4) “Severance pay” represents a form of compensa¬ 
tion for the termination of the employment relation, for 
reasons other t han the displaced employee’s misconduct, 
primarily to alleviate the cemsequent need for economic 
readjustment but also to recompense the employee for 
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361. 155 Conn. 680. 
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W.Va.—CJS. ^notod in Stroupe v. Workmen’s Com- 
pensdiQa Cornmwwofier, 152 S.£.2d 544, 548, 151 
W.Va. 415. 

ChiUer^ dMdc 

U5.—Matter of Kimball, ttcrtcy.F!a., 16 &R. 201. 

7. Gal— CJjS. dtod In Navrides v. Zorich Ins. Co., 

97 CdJtptr. 309, 314, 488 P.2d 637, S C3d 698, 
49 A.L.IL3d 828. 

Ga.—CX& cited in State Highway Dejn: v. Fanners 
Gin CO, 115 S.E.2d 760^ 761, 1G2 Ga-AR). 35. 
IR—CXSLdteiln Inteman, Bandy & Hamilton Ass’n 

V. Wasoo, 430 N.E2d 749, 753, 58 Itt-Dcc. 717, 
103 QLAppJd S7, aSd. 445 NJE.2d 323, 67 in.Dec. 
S43, 94 ISLJd 6a 

La.—^Sd%t V-. American Mol liabilky Ins. Co, Ar>., 
174 So.2d 878. 

N.C—PameB-Martb Siq^piy Co. v. Hid» Point Motor 
Lodge. Inc, 177 SJE.2d 392, 277 N.C 312. 

Or.—CJ.S. cited in OorneB v. Stimson Lumber Co, 
477 P.2d 898, 899. 257 Or. 215. 

Temt—CJ.S.<ltad In Sotmore v. E T. Berwick Indus^ 
tries, Inc, 465 S.WJd 873, 875, 225 Tfam. 226. 
W.Var-CJS. «Mte« in Stroupe v. Worioawa’s COm- 
ptmtation Cbmmhsioiier, 152 SJB.2d S44, 548, 151 

W. Vn. 415. 

Pnjni i t rdtales cie. 

U.S.-l3idBe V. Sun OR C3a, CA-Tex., 320 F.2d 853, 
itil. dcit 323 FJd SIS-F&it v. US, IXCMaho. 


237 RSupp. 551—Hogg v. U S, CA.Ky, 42S F 2d 
274, cert den. 91 SCt 871, 401 US 910, 27 
L.Ed.2d 808 

Cal.—CJJS. cited in Hale v. Bohannon, 241 P.2d 4, 9, 
38 C 2d 458—Ogier v. Pacific Oil & Gas Develop¬ 
ment Corp., 288 P.2d 101, 135 C A 2d 776. 

Ill —C J.S. died in Consolidated Freightways v Indus¬ 
trial Commission, 269 N.E.2d 291, 294, 48 Ill 2d 
220 

La.—Ivy v. American Road Ins, Co, 409 Sa2d 549, op 
dissented. Sup., 410 So.2d 1127. 

N C.—CJjS. died in Paris v Carolina Builders Corp, 
92 S E2d 405, 408, 244 N.C 35. 

Ohio—Summit Mall, Inc. v. Guran, 218 N.£.2d 637, 7 
Ohio App 2d 53. 

7. Tex.—Pearson Grain Co v Plains Truckmg Co, 

Inc., Civ.App., 494 S W.2d 639, err. ref. no rev. 
err. 
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8. La.—Femon v. Capital Bank & Trust Co., App, 

190 So.2d 504. 

9. U.S.—CJjS. dted in Meier v. Texas Co, D.C Pa., 

168 F.Supp. 119, 124, stating Pennsylvania and 
New York law—Duke v. Sun Oil Co, C.A.Tex-, 
320 F2d 853, reh. den 323 R2d 518. 

Ala.—Kelley v. Kdley, Ov, 303 So.2d 108, 53 Ala 
App. 608 

Cal —^Zmn v. Fred R. Bright Co., 76 Cal.Rptr. 663, 271 
C.A.2d 597, 46 A.L.R.3d 1317. 
m.—CJJS. dted in Consolidated Frmghtways v Indus¬ 
trial Commission, 269 N.E.2d 291, 293, 48 ni.2d 
220 

La.—King Finance Co v. Day, App., 92 So 2d 145—^Se- 
hga V. American Mut. Liability Ins Co„ App., 174 
So 2d 878. 

Mo.—Hickerson v. Con Fraacr Buick Co., App., 264 
SW.2d 29—G.F.C Coip. v. Ncsser, 273 SW,2d 
264—CJJS, dted in Silver v. Johnson, App, 362 
SWad 757, 759. 

Neb.—Kilby v. Bergficld, 182 N.W.2d 205, 186 Neb. 
242. 

N.D.—^obetg V. State Auto. Ins Ass’n of Etes Moines, 
Iowa, 48 N.W.2d 452, 78 N.D. 179. 

N.Y.—Mansion Carpets, Inc. v. Marinoff, 265 N Y S.2d 
298, 24 A.D.2d 947. 

Pa.—^Nuside Metal Products, Inc. v. Eazor Exp., Inc., 
152 A.2d 275, 189 Pa.Super. 593. 

10. U.S.—CJS. dted in US v. RobertsiHi, DC 
N.Y., 181 RSupp. 158, 163. 

HL—C4& dted in Consolidated Freightways v. Indus¬ 
trial Commissimi. 269 N.E2d 291, 293, 48 ni.2d 
220 . 

IL U.S.—Duke v. Sun Oil Co., C.A.Tcx., 320 R2d 
853, reh, den. 323 F.2d 518. 
ni— CJ.5. dted in Consolidated Fraghtways v, Indusr 
trial Comnussion, 269 N.£2d 291. 294, 48 I11.2d 
220 . 

Ohio—Sofflimt MaH, Inc. v. Ouran, 218 N.E2d 637, 7 
Ohio App.2d 53. 

Tex.—CJ.SL ched te MoMrow v. Texas Frozen Foods, 
Inc., 299 S.W.2d 275, 277, 157 Tex. 39—CJA 
hi Lakeway Co. v. Bravo. Civ.App., 576 
S.W.2d 926 929, err. ref, no rev. err, 

En«i£ficieiit ffmds at time of drawing chedc 
NJ.—Kensil v. Ocean Gty, 215 A.2d 43, 89 NJ.Super. 
342. 

12. Mo.—Gill V. Mercantile Trust Co., App., 347 
S.W.2d 420, 

Tex.—Moore v. Cbpdand. CivApp., 478 S.W.2d 573, 
err, ref. no rev. err. 

A forged check does not discharge 
the debt between the drawer and the 
payee, 

15i?. Forgery by attorsoy of dieiiffs endorse¬ 
ment 

N.Y.—^Dobbins v, Hational Union Ins. Co„ 335 N.Y 
S.2d 480, 70 hffsc.2d 1087. 


PAYMENT §24 

Page 238 

16. United States Treasury check 
U-S—Armstrong v. U.S., D.C.Pa., 171 RSupp. 835, 
remd, CA.. 283 F2d 122 

19, N.C — Haynes Petroleum Corp. V Turlington, 135 
S E 2d 43, 261 N.C. 475 

Mode of making cash payments 

Mo.—Hickerson v. Con Frazier Buick Co„ supra, n 9 
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21. C:al.-Beazell v. Kane, 274 P.2d 224, 127 C A 2d 
593. 

Ga.—State Highway Dept. v. Farmers Gin Co, 115 
S.E2d 760, 102 GaApp. 35. 

III.—Cullotta V. Kemper Corp, 397 N.£.2d 1372, 34 
IlLDcc 306, 78 Ill2d 25 

Mo.—Giii V. Mercanule Trust Co., App, 347 S.W.2d 
420—CJ.S. quoted at length in Weinberg v Globe 
Indem. Co., App., 355 S.W.2d 341, 350. 

N J —State V, U.S. Steel Corp., 88 A 2d 246, 19 N.J.Su- 
per. 274, affd. 95 A.2d 734, 12 N.J 38. 

Court role 

N.Y.—Cohen v. Bartlett, 363 N.Y.S.2d 46, 80 Misc.2d 
189 

Pa.—CJA dted in Doodan v Szawlinsky, 179 A.2d 
661, 662, 197 Pa Super 623. 

W.Va.—C.JJS. dted in Nationwide Mut, Ins. Co. v. 
Smith. 172 S.E2d 708, 711, 153 W.Va. 817. 

Other requirements 

Tex.—Littlejohn v. Johnson, Civ..App., 332 S.W.2d 439. 

22. U.S.—la re Alchar Hardware Cjd., Inc., C A, 1! 
(Fla), 764 F2d 1530 

Ga.—Wilbanks v. James Talcott, Inc., 128 S £.2d 333, 
106 Ga.App. 770—Kersh v. Life & Cas. Ins. Co of 
Tcnn, 137 S.E.2d 493, 109 Ga,App. 793 

24. Mo.—Sccunty Trust Co. v Sherwood Homes, 
Inc., App., 436 S.W.2d 776 

W.Va.—CJ,S. dted in Aetna Cas. & Sur. Co. v. Feder¬ 
al Ins. Co. of New Yoric, 133 S.E2d 770, 776 148 
W.Va. 160. 

25. Mo—43.F.C. Corp. v Nesser, supra, n. 9 

26. Mich.—Star Steel Supply Co. v. White, 144 
N.W.2d 673, 4 Mich.App. 178. 

Mo.—Security Trust Co. v. Sherwood Homes, Inc., 
App., 436 S.W.2d 776—Bartleman v. Humphrey, 
441 S.W2d 335. 

Tex.—Littlejohn v Johnson, Civ.App., 332 S,W.2d 439 

Intention 

(1) U S.—Phillips V. Lagaly, CA OkL, 214 F.2d 527. 
50 A.L.R.2d 626. 

27. Minn.—Wayzata Enterprises, Inc. v. Hertnan, 128 
N.W.2d 156, 268 Minn. 117 

In Missouri 

(1) Mo.—Hickerson v. Con Frazier Buick, Co., su¬ 
pra, n. 9. 

(3) G.RC. Corp. v. Ncsser, supra, n. 9—Komosa v, 
Monsanto Chemi^ Co., 317 S.W.2d 396—Credit 
Equlproeot Corp. v. Weston, App., 315 S.WJd 493. 
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32. CaL—Shddoa Builders, Ipc. v. Tngan Towers, 63 
Cal.Rptr. 425. 255 CA2d 781. 

Ind,—CJ jS. died is Rembold Motors, Inc. v. Bonfidd, 
293 N.E2d 210, 219. 155 IndApp. 422. 

33. Pa-—Monnoyer v. Gaffney, 292 A.2d 523, 222 Pa. 
168. 

36. Mo.—La Page v. Metropolitan Life Ins. Co., 314 
S.W.2d 735—Komosa v. Monsanto Chemied Co., 
317 S.W.2d 396. 

38, Cal.—Beazell v. Kane, supra, n. 21. 

42. N.C.—Nunn v. Smith. 154 SE2d 497. 270 N.C. 
374. 

Debt not discharged 

Tex.—Kaiser v. Northwest Shopping Center, Inc., Civ. 
App., 544 S.W.2d 785. 
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§ 28. —— Assignment of Claim 
gainst Third Person 

Library References 
Payment ®»29. 
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46* N.M.—CJJS. dted in Lindberg v. Ferguson 
Trucking Co., 592 P.2d 586, 589, 74 N.M 246- 
Skarda v. Davis, 491 F.2d 1153, 83 N.M. 342, app. 
after remand 505 P2d 1220, 84 N.M. 544. 

N.C—CJ5. died in F. D. Cline Paving Co. v. South¬ 
land Speedways, Inc., 108 S.E2d 641, 644, 250 
N.C. 358. 

Wash.—Home Indem. Ca v. McClellan Motors, Inc, 
459 P.2d 389, 77 Wash.2d 1. 

67. Ga, — Galanty v. Kirk, 84 S.E.2d 688, 91 Oa.App. 
25. 

NM.—lindberg v. Fergoscm Trucking Co., 392 P.2d 
586, 74 N.M. 246. 

68. N.M.—Lindberg v. Ferguson Trucking Co., 392 
P.2d 586, 74 N.M. 246 

§ 29. Promise or Undertaking 
of Third Person 

70. Cdo.—ReUly v. Cook, McKay & Co., 381 P.2d 
261, 152 Colo. 269. 

Ohio—State ex rd. Safeguard Ins. Co. v. Vorys, 167 
N.E2d 910, 171 Ohio St 109. 

71. U.S.—Sumham v. Layton, CA.Utah. 209 F.2d 
237. 

Ark.—Boone v. Genera! Shoe Corp., 242 5.W2d 138. 
219 Aik. 340. 

CaL—noth V. Guardian Thrift and Loan, 327 P.2d 945, 
162 CA.2d 320. 

Hawan—Akainine and Sons, Ltd. v. Hawaii Nat Bank, 
Booduht 503 P.2d 424, 54 Haw. 107, 230. 

Khl—CJ jS. dted hi Lindberg v. Ferguson Trucking 
C6, 392 P.2d 586, 589. 74 N.M. 246. 

N.C—CJTJ:. dted hi F. D. Cline Paving Co v. South¬ 
land i^peedways, Ino, 10$ S.E2d 641, 644, 250 
N.C 358. 

Tex.—SiBtala v. North Side Ready-Mix Concrete Co., 
dvJ^ 317 S.W,2d 64. 

Note ii merelj conditioiia! payment 

N.Y.—Central Stone Go. v. John Ruggiero, Inc., 268 
N.y.S.2d 172, 49 M8c.2d 622. 

7Z Aik.—Boone v, General Shoe Corp,, supra, n. 71. 

La—Ahiy Bros., Inc. v. Tillman, 162 So.2d 346, 245 
La. 1017. 

Qntdk if rndy coaditioiial payoieiit 

Tex.—Me«lcn v. Bbkamp, 316 S.W.2d 75, 159 Tex. 79. 

73. Mtnn.—State Bank of Biooten v. American Nat. 
Bank of little Falls, 266 N.W.2d 496. 97 A.Lil.3d 
706. 

Mb.-CJ*S. cited ia McDoweQ v. Miller, 55“^ S.W.2d 
266,271. 

Gnitnetor*s check payable jointly to sopplier 
and snbcoAtractor 

La—^Waldiip Tire & Supjjy Co, v. Campbell Const 
Co, App., lS8Sa2d464. 

74, NJ.—Chandler Motors, Inc. v Dunham, 317 
AJd 386, 127 NJ.Sttper. 320. 

77. U.S.—Empire Petroleum Co. v. Smdair Pipeline 
Co., CA.C 0 I 0 ., 282 E2d 913—Bratton v C.I.R., 
CA., 283 F.2d 257. cert. den. 81 8.0. 1084, 366 
17.$. 911, 6 L.£d.2d 235. 

Mmn.—Don Krai Inc. v. Lindstrom, 173 N.W.2d 921, 
286 Mam. 37. 

Mont—Miske v. Stirling, 647 P.2d 841, 199 Mont. 32. 

Tex.—Berman, Hditner & Mitchell, Inc. v. Kahn, Ov. 
App., 573 S.W.2d 869. 

Wash.—Christie v. Omdner, 384 P.2d 812, 62 Wash.2d 
808. 
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78. US.—CJA dted in First Nat Bank of Holly¬ 
wood V. Am. Foam Rubber Corp., 530 F.2d 4S0, 
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cert. den. 97 S.Q 157, 429 U.S. 858, 50 L.Ed.2d 
135. 

Ga—Harris v. HiU, 199 S.E2d 847, 129 Ga.App. 403 
Mo.—McDowell v. MiUer, App, 557 S.W.2d 266. 

79. NJ—Eichler v. Hillside Nat. Bank. 176 A.2d 
508, 71 NlSuper. 110. 

83. Note dishonored 

Tex.—Stone Ft Nat. Bank v. Elliott Elec Supply Co., 
Inc., Civ.App., 548 SW 2d 441, err. ref no rev. err 

§ 30. — New Obligation 

91. R.I.—Madenos v. Savino, 418 A.2d 839. 

92. Ind.—Arrow Petroleum Co. v. Ames, 142 N.E 2d 
479, 128 Ind.App 10. 

§ 31 . -Application of Collateral 

Security 
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96. Ga—Galanty v, Kirk, supra, n. 67. 

§ 32. -Debits and Credits, De¬ 

posits, Funds, or Mutual In¬ 
debtedness 

Library References 
Payment ®»25. 

3. U.S.—Harrow v, C.I.R., CA., 232 F.2d 527-Sea¬ 
board Sur Co. v. H & R Const. Corp., D CMinn., 
153 F.Supp. 641—CJ.S. quoted in General Elec¬ 
tric Credit Corp v. Contrucci, DC.Pa, 332 
FSupp. 827, 830. 

Fhu—CJJS. dted in CuUison v. Dees, 90 So 2d 620, 
623, 

N.C—CJJS. dted in MSR Enterprises, Inc. v. General 
Motors Corp., 218 S.E.2d 234, 27 N.CApp. 94. 

4. U.S—Continental Cas. Co. v. Associated Pipe & 
Supply Co., CA.La., 447 F.2d 1041-CJS. quot- 
ed in General Electric Credit Corp. v, Contrucci, 
D.C Pa., 332 F.Supp. 827, 830—United Overseas 
Bank v. Veneers, Inc., D.CMd., 375 F.Supp. 596. 

Cal.—Downey v. Humphreys, 227 P.2d 484. 102 Cal. 
App.2d 323. 

5. C.—CJ.S, cited in Gilliland v. Jones, 265 S E2d 263, 

26A 274 S.C. 497. 

5. U,S.—In re Nortmi, Bkrtcy.Pa., 15 B.R. 623, affd. 
D.C. 32 B.R. 698, affd. in part* revd. in part <m 
0 th. grds. C A., 717 F.2d 767. 
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7. U.S.—Continental Cas. Co. v. Associated Pipe & 
Supply Co., C.A.La„ 447 F.2d 1041. 

Colo.—Continental Oil Co v. Zanng. 563 P.2d 964, 38 
Colo.App. 537. 

Ga.—Walsey v. Alterman Foods, Inc., 231 S.E.2d 3, 
140 Ga.App. 270 

Miss.—Glantx Contracting Co. v. General Elec Co., 
579 So 2d 912 

Mo.—CJJS. quoted in Wilson v. Watt, 327 S.W.2d 841, 
846. 

NJ.—CJJS. dted in Four-G Corporation v, Ruta, 131 
A.2d 566, 570, 45 NJ.Sup«r. 128, xevd. on oth. 
grds, 138 A.2d 18, 25 NJ. 503. 

N.Y.—Bums V. Lopez, 175 N.E. 537, 256 N.Y.S. 123. 
N.C—MSR Enterprises, Inc. v. Genwal Motors Corp., 
218 S.E.2d 234, 27 N.CApp. 94. 

Motual debts not per se extinguished 

S.C,—GilKland v, Jones, 265 S.E2d 263, 274 S.C 497. 

8, Mo.—Gill V. Mercantile Trust Co., App., 347 

S.W,2d 420—CJJS. quoted in Security Trust Co. 
v. Sherwood Homes, Inc., App., 436 S.W.2d 776, 
778. 

§ 33 . -Goods, Chattels, or Chos- 

es in Action Generally 

Library References 
Payment ^30- 


10. Mont —C.J.S. cited in Bennett v Dodgson, 284 
P.2d 990, 995, 129 Mont. 228. 

Instrument for payment by chattel constmed 

Ala.—Hooper v. Britt, 51 So.2d 547, 35 Ala.App. 612. 

11. Tex.—Daraeris v. Homestead Bank, Civ.App., 495 
S.W.2d 52. 

12. U.S.—Steckcl v. Lurie, C.A.Ohio, 185 F.2d 921, 
cert den 71 S.a. 572, 340 U.S. 953, 95 L.Ed. 
687—Commercial Credit Corp. v. Sorgei, CA. 
Tex, 274 F.2d 449, stating Illinois Law, cert den. 
81 S.Ct. 48, 364 U S. 834, 5 L.Ed.2d 59. reh. den. 
81 S.Ct. 219, 364 U.S. 897, 5 L.Ed.2d 191. 

13. Unendorsed stock certificate held valid part pay¬ 
ment. 

HI.—In re Jorgenson’s Estate, 217 N.E2d 290, 70 Ill. 
App.2d 398. 

21. Kan.—CJ.S. quoted at length in Kindsvater v. 
Hmeman, 317 P.2d 852, 855, 181 Kan. 990 

§ 35. -Services 

Library References 
Payment ^28. 
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38. Or.—CJ5. quoted at length in Mayver v. Bassett, 
501 P.2d 782, 787. 263 Or 334. 

Where the debtor and creditor agree 
that payment may be made in services, 
the debtor has an option to pay in 
services of the nature contemplated by 
the agreement or in money.If he 
declines to render the services or is 
rightfully discharged by the creditor 
he must pay in money.'*® *® If he is 
wrongfully discharged or prevented by 
the creditor from performing the ser¬ 
vices he cannot be compelled to pay.'*® ** 

40,5. Ga.—Smith v. Pope, 111 S.E2d 155, 100 Ga. 
App. 369 

40.10. Ga.—Smith v. Pope, 111 S.E2d 155, 100 Ga. 
App. 369. 

40.15. Ga.—Smith v. Pope, 111 S.E2d 155, 100 Ga. 
App. 369. 

§ 36. Election as to Medium of Pay¬ 
ment 

41, Mont.—C.JJS. cited in Bennett v. Dodgson, supra, 
n 10. 

§ 38. In General 
Library References 
Payment <8=>48-50. 

Corbin on Contracts § 1230. 
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55. U.S.—Bushman Const. Co. v. Air Fbme Academy 
Housing, Inc., C.A.Cob.* 327 F*2d 481- 
Ala.—KeUey v. KeUey, Ov., 303 SoJZd 108, 53 Ala. : 
App. 608. 

Cal.—Canal-Randolph Anahona, hoc, v. Moore, 143 , 
Cal.Rptr. 789, 78 CA.3d 477, idi. den. 144 CaL 
Rptr. 474, 78 CA3d 477. 

O^o,—^Flaugh V. Empire Clay Products, Inc., 402 P.2d 
932, 157 Colo. 409. 

Ga—^Pennsylvania Thresfaennoi & Farmers Mut. Cas. 

Ins, Co. V. HiU, 148 S.E2d 83, 113 Ga.App. 283. 
IdahtH-'Nicholson v. Nicholson, App., 649 P.2d 396, 
103 Idaho 437. 

Ind.—Cato Enterprises, Inc. v. Kne, 271 N.E2d 146, 
149 Ind.App. 163, ; 

N.C.—Office Enterprises, Inc. v. Pappas, 200 S.E.2d 
205, 19 N.CApp. 725. 

Utah—Tates, Inc. v. Little America Reftnmg Ca, 535 
P.2d 1228, app. after remand 551 PJd 1257. 
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Wash.—Dunkdberger v. Baker, 533 P 2d 433, 12 Wash. 
App 917 

Double payment is to be prevented 
U S.—Huron Holding Corporation v Lmcoln Mine Op¬ 
erating Co. Idaho. 61 S.Ct. 513, 312 U.S 183, 85 
LEd. 725, reh, den. 61 SCt. 840, 313 U.S. 598. 85 
L.Ed 1550. 

Payment to prior creditor as extinguishment of 
debt 

La.—Odom v Cherokee Homes, Inc, App, 165 So 2d 
855, wnt ref. 167 So.2d 677, three cases, 246 La 
867, 868 

Proceeds converted by creditor’s agent 
N.Y—Hutzler v. Hertz Corp. 347 N.E2d 627, 39 
N Y.2d 209, 383 N.Y.S.2d 266. 

Acceptance of check 

Ala.—Johnson v Dairyland Ins Co., Civ.App, 398 
So.2d 317. 

Mo.—Hall V. Knapp. App., 552 SW2d 299 
Debt not discharged by past payment 
D.C.—Hoffa V. Fitzsimmons, D.C, 499 F.Supp. 357, 
affd. m part, vac. m part on oth grds., C A, 673 
F.2d 1345, 218 US. App D.C. 163 (stating Michi¬ 
gan law), 

58. Mass.—Mamber v. Levin, 344 NE.2d 192, 4 
Mass. App. 157. 

Payment extinguishes security 
CaL—People ex rel- Dept, of Public Works v. Nynn, 63 
Cal.Rptr 905, 256 C.A.2d 288 
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60. Mo.—Stewart v. Droste, App., 294 S.W.2d 600. 
Refusal to accept payment 

N*Y.—Transamerica General Corp. v. Zunino, 82 N.Y. 
S.2d 595, 

Release of counterclaim 
U.S.—Central Soya Co.. Inc. v. Epstdn Fishenes, Inc., 
C.A.Wis., 676 F.2d 939. 

Effect on liability to different party 
Tex.—Appard Contractors, Inc. v. Vantage Properties, 
Inc., Civ.App,, 620 S.W.2d 666, err. ref. n.r.e. 

61. IH.—Westlund v. Kewanee Public Service Co., 136 
N.E2d 263, 11 IllApp.2d 10. 

Or.—Richards v. Smith, 491 P.2d 1167, 260 Or. 586 

62. Payment of itself is not ownership 

U.S.—Northwestern Nat Cas. Co. v. Bettinger, D.C. 

Minn., H! RSupp. 511, affd., C.A., 213 F.2d 200, 
cert. den. 75 S.Q. 80, 348 U.S. 856, 99 L.Ed. 674. 

65. Or.—Phillips v. Colfax Co., 243 P.2d 276. reh. 
den. 245 P.2d 898, 195 Or. 285 

66. Ga.—Hughes v. Town Finance Corp., 200 S.£.2d 
366, 129 Ga.Ai^. 571. 

Effect on unrelated dalm 

U.S.—U.S. V. Eastport S.S. Corp., C.A.N.Y., 255 F.2d 
795. 

§ 39. Part Payment 

68. U.S.—Ghibs v. Randolph, CA.Tex., 250 F.2d 41. 
Mich.—Fritz V. Marantette, 273 N.W.2d 425.404 Mich. 
329. 

Mo.—^Penney v. Whit^ App., 594 S.W.2d 632. 

Pa.—Mcwnoyer v. Qaffiiey, 292 A.2d 523, 222 Pa.Su. 
per. 16S. 

Payment of one of several creditors 
Ky.— Tanaats v. Henderson Opoaty Farm Bureau, 380 
S.WA1 274. 

70. La.—Humde Oil A Refining Co. v. McCasland, 
AppL, 322 Sa2d 357. 

73* Cal.—^Martinddi v. Bodtero, 63 C8l.Rptr. 774, 
256 CA.2d S& 

74, Payment by third person 

CHd.—Efan Oil Co. v. dark Lumber Go., 65 P.2d 1221, 
179 OkL 341. 

79. GUu—Rossvilk Fedend Sav. a Loan Ass*n v. lii^ 
suraaee Co. of Nortii Anwnca, 174 S.E2d 204, 
!21 Ga.App. 435. 


Tex—Chisholm v Hipes, Civ.App., 552 S.W2d 519. 
78. N.Y—White V Schmidt, 233 NY.S.2d 853. 17 
AD 2d 1001. 

§ 40. Payment by One or More Co¬ 
debtors 

Library References 
Corbin on Contracts §§ 935, 936. 
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80. Anz.—Hennesy Equipment Sales Co. v Valley 
Nat. Bank, 543 P 2d 123, 25 Ariz.App 285 

Fla.—Worth Paint Co., Inc. v. Jackson, App., 368 So.2d 
443 

Cal —De Cruz v. Reid. 70 Cal Rptr. 550, 444 P.2d 342, 
69 C2d 217 

La—Hoefly v Government Employees Ins. Co, 418 
So 2d 575 

Neb—Tober v Hampton, 136 NW2d 194, 178 Neb 
858 

N Y —Moro V. Soldo, 143 N Y.S 863—Kathleen Foley, 
Inc. V Gulf Oil Corp, 208 NyS.2d 781, 12 
AD 2d 644, affd. 222 N.Y.S.2d 691, 10 NY 2d 
859, 178 N E.2d 913. 

Or.—Hicklin v Anders, 253 P.2d 897, 201 Or 128— 
Shore v. Livengood, 381 P2d 492, 234 Or 280— 
Post V. River City Investments, Inc., 527 P.2d 714, 
270 Or. 355 

Tex.—Fnedman Steel Sales, Inc. v. Texas Utilities Co., 
Civ App, 574 SW.2d 849, err. ref no rev. err 
Wash —Monjay v. Evergreen School Dist. No 114, 537 
P.2d 825, 13 Wash.App. 654 

Payment in full 

U S —Edwards v E. I Du Pont Dc Nemours &. Co., 
C.A.Ga, 183 F.2d 165. 

81. Iowa—Community School Dist. of PostviUe, m 
Allamakee, et al, Counties v. Gordon N Peterson, 
Inc., 176 N.W 2d 169, overruling Dungy v. Benda, 
251 Iowa 627, 636. 637, 102 NW.2d 170, 176. 

La.—Pringle Associated Mortg. Corp. v, Eancs, App., 
208 So.2d 346, writ issued 210 So.2d 508, 252 La. 
267, writ issued 210 So,2d 508, 252 La. 268, and 
210 So.2d 509, 252 La. 270, affd, in part. levd. m 
part on oth. grds., am. in part, 226 So.2d 502, 254 
La. 705. 

§ 41. Payment under Duress 

82. What constitutes compulsory payment 
U.S.—Pendennis Club v U.S, D.CKy., 20 F.Supp. 758 
Resdssioii of credits given under mistake of fact 
Neb.—Com Belt Products Co. v, Mullins, 110 N.W.2d 

845, 172 Neb 561 

§ 42. Conditional Payment 

85. U.S -Great Am. Ins. Co. v. U.S., 481 F.2d 1298, 
202 Ct-Cl. 532. 

Ala.—Johnson v. Dairyland Ins. Co., Civ.App., 398 
So.2d 317. 

Colo.-Denver Elec. & Neon Service Corp, v. Gerald H. 

Phipps, Inc., 354 P.2d 618, 143 Colo. 530. 

Neb.—C.J,S. quoted in Willan v. Farrar, 124 N,W.2d 
699, 707, 176 Neb. 1. 

N.H.—^K. Ross Bldg. Supply Center, Inc. v. Winnipe- 
saukee Chalets, Inc,, 432 A.2d 8, 121 N.H. 575. 
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86. Ga.—AIexander-5eewald Co. v, Questa, 175 
S.E2d 92, 121 GaApp. 611. 

Neb.—CJ.& qno^ in WiQaix v. Farrar, 124 N.W.2d 
699, 707, 176 Neb. t. 

87. GJJS, quoted in WiBan v, Farrar, 124 
N.W,2d 699, 707, 176 Ndb. 1. 
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8 . Fla—PhiUips V Frost. App, 147 So 2d 568. 

Okl.—Great Amcncan Life Ins. Co. v. Stephenson, 55 
P2d 56, 59, 176 Okl 295 

Or.—State v Frasier, 180 P 520, 524, 94 Or. 90, reh. 
den. 184 P. 848. cert, den 40 S.Ct 392, 252 U.S. 
581, 64 L.Ed 727. 

S D.-Bnms v Light, 54 N.W.2d 99, 74 S.D. 418. 

Other defuiitions 

(1) Ga.—Cnder v. City Supply CO., 85 S.E. 350, 16 
Ga.App. 377. 

S.C—Dobbin v Perry, 30 SC. 32, 33. 1 Rich. Law 3L 
(5) Cal.—Gardner v. Jonathan Club, 217 P.2d 961, 
966, 35 Cal.2d 343 

Mo.—The Missouri v Webb. 9 Mo 193, 195. 

W Va.—Chicago Art Co v. Thacker, 63 S.E 770, 771. 
65 WVa. 143 
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10. NY—In re Crea’s Estate, 266 N.E.2d 815, 27 
N.Y.2d 339, 318 N.Y.S 2d 133 

11. Fla.—Phillips v Frost, App., 147 So 2d 568. 

Vt—Fourmer v Burby, 148 A.2d 362, 121 Vt 88. 
13. U.S.—Securities Inv. Co of St. Louis v. Indian 

Waters Development Corp, C.A.Fla., 501 F,2d 
662. 

21. Ul.—^Hitchcock Air Conditionug, Heating & Pip- 
mg Co. v. Hazen, 357 N.E2d 69, 2 DlDea 92, 43 
ni.App.3d 483. 

Mich.—Burton v. Burton, 51 N.W.2d 297, 332 Mich. 
326 

23. lU.—Manthei v Heimcrdinger, 75 N.E2d 132, 
332 lU-App. 335. 

§ 46. Construction, Operation, and 
Conclusiveness 

Library References 
Modem Legal Forms Ch. 15A, 
Bills and Notes; Ch. 56, Re¬ 
ceipts and Acknowledgments. 

§ 47. -Construction 

Library References 
Payment »s»36. 

Modem Legal Forms Ch. 15A, 
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26. Statute construed 

U.S —Securities Inv. Ca of St Louis v, Indian Waters 
Development Corp., C.A.Fla., 501 F.2d 662. 

27. N.M.—Solomon v. Abies, 274 P.2d 150, 58 N.M. 
633. 

29. Wash.—Adel v. Blattman, 357 P2d 159, 57 
Wash.2d 337. 

37. Okl —Sykes v. Dillingham, 318 P.2d 416. 
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Library References 
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Modem Legal Forms Ch. 15A, 
Bills and Notes; Ch. 56, Re¬ 
ceipts and Acknowledgments. 
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40. Tex.—Ormadiadl v. WBltams, Gv.A{^, 286 
S.W2d 456. 
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itors held sufficient 

Ga.—Scott V Shaw. 146 SE2d 308, 221 Ga 597 

58, Ga—Wood v. Johnson, 65 SE2d 276, 84 Ga 
App. 49 
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60. Pa.—Market Street Trust Co. v Bennethum, 64 
DauphCo. 131, sifd 97 A.2d 836, 374 Pa. 273. 

67. Fla.—Phillips v Frost, App., 147 So.2d 568—Wil- 
d» Mintz. App., 276 So.2d 205 

Gt—Crooke v. EUioti, 99 SE.2d 842, 96 Ga.App 
314—Security Financial Corp. v Blackwood, 143 
S,E2d 515. in GaApp 850 
lll—ln re Moms* Estate. 13S N.E2d 716. 12 IE 
App.2d 94. 

Mo.—Link V. Link, App., 262 S.W2d 318. 

N.3.—Priest v. Polcshuck, 102 A.2d 636, 29 N J Super 
401, aflTd 105 A.2d 541, IS NJ. 557 
N.M.—SokHXKm v. Abks, supra, n. 27—Luna v Flores, 
328 P.2d 82. 64 S M. 512 

N.Y.—People v. Fusaro, 279 N.Y.S.2d 126, 53 Mssc2d 
510. 

Pi.—limknmuth v, Mt Carmel Blouse Corp., 10 D. A 
C2d 319. 28 NonhurabXJ. 187—Mid-State The- 
itret, Inc. v. Crunk, 30 Northumb Li 199—Co- 
penhaver v. Copenfaaver, 36 North. 73. 

Wis.—CJJS. dtod in Brditenbach v Gerlach, 134 
N.W.2d 400, 402, 27 Wi5.2d 358 

68. Mo.—Sturmvtlle Lumber Co. v Davis, .App, 416 
S.W.2d 49. 
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A receipt creates no presumption in 
respect to the source of the money 
paid."^** 

7BX Wit—In It Mihekac’s Estate. 216 N.W.2d 245, 
63 W«2d 33. 

78, N.M.—Ltndberg v. Fergioon Trucking Co., 392 
P.2d 586, 74 N.M. 246 

82, a—Mendelflon v. Fkiunan, 336 N.E2d 316. 32 
iU.App.M 644. 

83, Wk-in It Kafickki^s Will, 147 N.W,2d 343, 33 
W».2d 277, 

88 . MD.-^urmvi!k Lumber Co. v Davis, App., 416 
$.W.2d 49 

Wu.—OIJS. «te4 Bgambaeb v Gerlach, 134 
N.W.2d 400, 402, 27 Wis.2d 358, 

89, US.—Momdro v. Sooedad Maritima San Nico¬ 
lai, SA,. CA N.y.. 280 F.2d 568. cert. den. 81 
S,Ct 272, 364 U.S. 915, 5 L.Ed,2d 22E 

Fla.—Mevttatksml Gem Stones, Inc. v. Harper-RolMii- 
son A Co.. Inc., App., 299 So.2d 160. 

Ga.—Security Fuiancsal CcNrp, v. ^^idEwood, 143 
S.E2d 513. Ill Gi.Ap|k 850. 

<Bii 0 -O*Bnen v. Small, 122 RE2d 701. 101 CHib 
App. 408. 

Pa.—KesneQ v. Midden, 38 West 301—Mid-State The¬ 
atres, Inc, V. Crunk, 30 NorthuroELJ. 199. 
Vt-C33, died la Foumkr v Buxby, 148 A.2d 362. 
364. 121 Vt, 88. 

Wa.—In It Kalicsckfs Will, 147 N.W.2d 343. 33 
WiaAi277 
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90, U.S,—U.5. V. Aetna Cas. A Sur. Co,. C.A.Neb.. 
480 E2d 1095. 

for Istareit 

Mo.-lo«es V. Dewitt. 499 S.W.2d 524. 

91. Pa.—Bauer v. P. A. Cmii Co. of Bradford. 253 
A.2d 252, 434 Pa. 305. 

94, Oa.-Cronke v. BIBott, 99 S.£.2d 842,96 OaApp. 

314. 
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103, 74 S.D. 418- 

EvideiKe held sufficient 

N.M—Luna v Flores, 32S P2d 82, 64 N.M 312. 

3. S D —Bruns v Light, 54 N.W 2d 99, 74 S.D. 418. 

4. S D.—Bruns v. Light, supra, n 3. 

Vt—C.J.S. died in Feurmer v Burby. 148 A.2d 362, 
364, 121 Vt, 88, 

7. Pa.—Cady % MitcheU, 220 A 2d 3^3 ,208 Pa.Supcr, 
16 
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page 255 

13, Ill -CJJS. cited in Village of Winfield for Use of 
Harry W Kuhn, Inc v Reliance Ins. Co., 212 
N.E2d 10. 12, 64 IllApp.2d 253 

14, Cal-Pike v. Tuttk, % Cal.Rptr 403, 18 C.A.3d 
^46. 

15, U.S —CJJS. cited in St. Paul Fire A Marine las, 
Co. V. U.S. for Use of Dakota Elec. Supply Co., 
C.A.K.D, 309 F.2d 22, 25, cert den. 83 $.Ct. 883, 
372 U.E 936, 9 L.Ed.2d 767. 

Iowa—CJIJS. died in Lumber Supfdy Inc v. Hull, 158 
N.W.2d 667. 669 

Km.—CJJS, cited in Matter of Bulk Sak of Inventory, 
Furniture, Fixtures, Vducks, and All Other Assets 
of Hart’s Transfer and Storage. Inc., 631 P.2d 258, 
259, 6 Kan,App.2d 579. 

Mo— CJS. cited in Hernnan v Daffin, App., 302 
SW.2d 313. 315. 

Neb.—Diesel Service, Inc. v Accessory Saks, lac., 288 
N.W,2d 258, 205 Neb. 381, app. after remand 317 
N W,2d 719, 210 Neb. 797. 

N.Y —CJ5. dffeed hi lit re List of Delinquent Taxes, 
Borough of Brooklyn, 133 N Y.S 2d 659, 661, affd. 
152 N.Y.S,2d 422, 1 A.D.2d 102L 
N.C.—CJJS. cited in Rural Plumkng A Heatmg, Inc. 
V. Hope Dnk Realty, Inc.. 140 S.E2d 330, 339,263 
N.C 641. 

Tex.—W'atson v. Cargill, Inc, Notrena Division. Civ 
App., 573 S.W.2d 35, err. ref no rev. err. 

Va.—CJJS, died to Northern Virginia Sav A Loan 
Ass’n V. I B- Kendall Co.. 135 S.E2d 178, 185, 
205 Vau 136 
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19, U.S.-CJJ5.ldiKkImersnminnryqnotedk 
V American Caiamd Co., O.C.Pa., 172 ESupp. 
95, 99. 

La.—Sexton v Wag^caier, App., 66 So.2d 634, transf, 
63 So.2d 423. 222 La. 680. 

24. U.S.—FalstaiT Brewing Corp v. New York Life 
Ins. Co.. D.CCal. 513 ESupp. 289, 

Cal.—Aprs v Aureguy. 13 Cal.Rptr. 177, 361 P.2d 897. 
55 C.2d 827. 

Waah.—Warren v. Washington Trust Bank, 598 P.2d 
701. 92 Wash.2d 381. 

§ 51. Af^IlcabUity of Rule to Invol¬ 
untary Papnents 
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27. U.S-CJ5, dted in O’Dell v. U.S*. C.A.Wyo., 
326 F2d 451. 456—CJ,S, cited in U.S. v. Trans- 
america Ins. Co.. 357 F Sapp. 743, 748. 

Kan.—Matter of Bulk Sale of Inventory, Fuxiuture, 
Fixtures, Vducks, and All Other Assets of Han’s 
Transfer. 631 P.2d 258. 6 Km.App.2d 579. 

Mool—G ailatm Trust and Sav. Bank v. Darrah, 456 
E2d 288, 153 Mont 228. 

N C —F D. Cline Paving Co. v. Southland Speedways, 
Inc., 108 S.E.2d 641, 250 N.C 358. 

28. U.S.-CJJ5. cited in O’DeU v. U.S., C.A,Wyo, 
326 F 2d 451, 456, 

29. NC—CJJS. died in Adams v Taylor, 117 
S,E2d 27, 29, 253 NC 4U. 

Rule not applicable 

Mass.—barren Bros. Co. v. Sentry Ins., 433 N.E.2d 
1253, 13 Mass-App 431. 
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30. Mass.—W'arren Bros, Co % Sentry Ins., 433 
NE2d 1253, 13 Mass App. 43! 

N.C.—CJ,S. dted in Adams v Taylor, 117 S.E2d 27, 
29, 253 N.C. 411 
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33. U.S —CJJS. dted in U5. v. Amencaa Caramel 
Co., DCPa., 172 F.Supp. 95, 100. 

Kan —CJJS. dted hi Matter of BNiIk Sak of Inventory, 
Furniture, Fixtures, Vebicks, and All Other Assets 
of Hart’s Transfer, 631 P.2d 258, 261, 6 Kan 
App2d 579. 

39. US.—CJJS, dted in Diplomat Oec., Inc. v 
Westinghouse Elec Supply Co., C.AFla., 430 
E2d 38, 46. 

Ala.—Lee v. Southern Pipe & Supply Co., 214 So.2d 
313. 283 Ala. 37—Lipscomb v. Tucker, 314 So.2d 
S40, 294 Ala. 246. 

Alaska—State for Use and Benefit of Palmer Sujf^ly Co. 
V Walsh A Co., Inc, 575 P.2d 1213 

Anz.—Cameron v. Sisson, 246 P.2d 189, 74 Aru^ 226— 
Braden Machinery Co. v. Valky Nat Bank cf 
Arizona, 508 P.2d 112, 19 Anz. App. 447. 

Ark.—Kellogg-Fontame Lumber Co. v. Cfoqic, 240 

S.W.2d 872, 219 Ark. 170—Choctaw, Inc. v. Great 
Am. Ins Co., 363 S.W.2d 410, 235 Aik. 973. 

Colo.—Jackson v. A.B.Z. Lumber Co., 392 P.2d 288, 
155 Colo. 33. 

Fbu—Reiser v. Beau Bnnnmcll Ties, Inc., 61 SoJd 
498—Turner Produce Co. v Lake Shore Growen 
Co-op. Ass’n, App., 217 So.2d 856, wm discharged, 
Sup. 228 So.2d 276. 

Ga.—Redfeam \ Citizens and Southern Nat Bank, 176 
SE2d 627, 122 Ga.App. 282. 

Idaho—Goss v Iveraon, 238 P2d 1151, 72 Idaho 240- 
CJJ5. dted in Damiano v Finney, 464 P.2d 522, 
525, 93 Idaho 482 

in.-ViiIage of Winfield for Use of Harry W. KiOm. 
Inc. V. Reliance Ins. Co., 212 N.£.2d 10, 64 BL 
App.2d 253. 

Ind.—Clow Corp. v. Ross Tp. Schod Cerp., 384 N.£Jd 
1077. 179 ind.App. 125. 

Iowa—Laverty Hawkeye Sec. Ins. Co., 140 N.WJd 83, 
258 Iowa 717—CJJS. dtedi in Lumber Supply Iik. 
V, Hull, 158 N.W,2d 667, 669. 

Kan-Carry v. Homer, 407 PJd 538, 195 Kan. 475. 

La.—Matthews v. Fraatom, App., 189 So.2d 699, i^iph* 
cation den. 191 So,2d 142, 249 La. 766 and 191 
So.2d 143, 249 La. 767-Fidbeig v, Rembert, 
App., 213 So.2d 104. 

Me.—Mutual Lumber Ca v. Gero, 244 A.2d 364. 

Md.-T Dan Kdker, Inc, v Shura, 121 A.2d 223, 209 
Md. 290---Clark--K!ng Const Co., Inc. v. Salnef, 
307 A.2d 485, 269 Md 494. 

Mm—Warroi Bios. Co. v. Sentry bos., 433 N.Ej2d 
1233, 13 Mass.App. 431. 

Mkh.—People for Use and Benefit of mddgpa Etee. 
Sup^y Co. V. Vindesbiiug Eka Ca, 72 K.WJd 
216, 343 Mkh 87. 
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Minn.—General Elec Co v Anchor Cas Co, 87 
NW.2d 639, 251 Minn 305—^Weyerhaeuser Co. 
(Rilco Lammated Products Division) v. Hvidsten, 
129 N.W.2d 772. 268 Minn. 448—Midway Nat 
Bank v. Gustafson, 165 N.W.2d 218, 282 Minn. 73. 
Miss.—CJ jS. cited in Hannan Motor Co. v. Darr, 56 
So.2d 64, 68, 212 Miss. 870-CJfA quoted in 
WUhams v Stockstill, 82 So 2d 450, 451, 224 Miss. 
875. 

Mo.—General Plywood Corp v S. R Brunn Const 
Co., App., 511 S.W.2d 905. 

N.J.—General Elec. Co. v. E Fred Sulzer & Co, 207 
A-2d 346, 86 NJ.Supcr. 520, afifd. 222 A.2d 655, 92 
NJ.Super. 210. 

N.M.—Schreiber v. Armstrong, 374 P.2d 297, 70 N.M. 
419. 

N.Y.—Cukieiski v. Standard Millmg Co, 303 N Y.S 2d 
586, 60 Misc 2d 690 

N.C—Pickett V. Rigsbee, 113 S.E.2d 323, 252 NC. 
200—Moore v. Parkerson, 121 S.E2d 533, 255 
N.C. 342. 

Old.—Melton v Quality Homes, Inc., 312 P.2d 476. 
Or.—C. D. Johnson Lumber Corp. v. Leonard, 236 P.2d 
926, 192 Or. 639—^Fowler v. Courtemanche, 274 
P.2d 258, 202 Or. 413. 

Pa.—Toll-Barican Co v. ToU, 164 A.2d 36, 193 Pa.Su- 
per. 221—Massimo v K^er, 49 Del.Co 1—^Toll- 
Barkan Co. v. Toll, 76 Montg 243, app. dism. in 
part and sus. in part 164 A 2d 36, 193 Pa.Super. 
221—^Bally Vending Corp. v Miskiel, 16 Bucks 
552. 

Tex.—H. Richards Oil Co. v. W. S. Luckie, Inc., Civ. 
App., 391 S.W.2d 135, err. ref. no rev. err.—Lane 
Wood A Co. V. Continental Oil Co., Civ. App., 431 
S.W.2d 625, mod. on oth. grds. 443 S.W.2d 698— 
Fuqua V. Moody & Clary Co., Civ.App., 462 
S.WJd 321. 

Utah—Western Ready Mix Concrete Co, v. Rodriguez, 
567 P.2d 1118. 

Va.—Northern Virginia Sav. & Loan Ass’n v. J. B. 

Kendall Co.. 135 S.E.2d 178, 205 Va. 136. 

Wash.—^Nortm v. McIntosh, 461 P2d 348, 1 Wash. 
App. 334, 

W.Va.—Preston County Coke Co. v. Preston County 
Light & Power Co., 119 S.E2d 420, 146 W.Va. 
231—CJJ5. cited in J. & G. Const Ca v. Freeport 
Coal Co., 129 S.E2d 834, 837. 

Wit—^Moser Paper Co. v. North Shore Pub. Co., 266 
N.W.2d 411, 83 Wis.2d 852, 

Proceeds sale of raor^aged pn^ierty 
Mo.-Starr v. MhcheE 237 S.W.2d 123, 361 Mo. 90S, 
app, tranaf. 231 S.W.2d 299. 

Joint debtors 

La.—Vinton Gtain Co. v. Rickerson, App., 148 So. 291 

ptgelSS 

40. N.Y.—M. F. Hidtey Co., Inc. v. Imperial Realty 
Ca, Inc., 342 N.Y.a2d 186, 73 Misa2d 498. 

41. Or.—C D. Johnson Lumber Corp. v. Leonard, 
supra, n. 39. 

42. Idaho—Damiano v. Hnney, 464 F.2d 522, 93 
Idaho 481 

Mo.-^Sefm v. CommercoManchester Bank, 630 S.W.2d 
, 571. 

Effect of statate i^Inding sach applkation 

La.-Odom v. Hahe, App., 153 So.2d 177. 

43. U.S.—In re Comer, l^atcy.Fa., 18 B.R. 969. 
On.— Bulk of Ga. V. Card, 65 S.E2d 841. 84 Ga.App. 

141 

49. Gdo.—Graham v. Xgou, App., 505 P.2d 19. 
Xnd.—Temidetoa v. Sam Klain A Son, Inc, 425 NJE.2d 
89. 

La.—Davis v. Conlomo, Ai^, 234 So.2d 470. 
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53* U.$,r-AaieikaB Oil Co. v. Brown Paving Ca, 
D.CS.C, 298 F.Supp. 528. 

McmcL—CJjE quoted la GaBatin Trust and S«v. Bank 
V. Danah, 456 Pld 28% 290, 153 Moat 228. 
54. Kan.—Matter of Bulk Sak of Inventory, Fund- 
tart, Hxtwes, V^ies, and AH Othcar Assets of 


Hart’s Transfer and Storage, Inc, 631 P 2d 258, 6 
KanApp.2d 579 

Mont— CJS. quoted in Gallatin Trust and Sav Bank 
V Darrah, 456 P.2d 288, 290, 153 Mont 228 

§ 53. Time for Appropriation 

57. U.S.—Wolf V. Aero Factors Corp, D C.N Y.. 126 
FSupp. 872, affd., C,A, 221 F2d 291—Continen¬ 
tal Cas. Co V. Associated Pipe & Supply Co.. 
DC La., 310 F.Supp. 1207, affd. in part, mod. m 
part on oth grds., and vac. in part on oth. grds., 
CA., 447 F.2d 1041. 

Kan.—Shepard v Klem, 239 P.2d 930, 172 Kan. 250 

La.—Sheeks v. McCain-Richards, Inc., 76 So.2d 892, 
226 La 578. 

N Y —Central Nat. Bank of Canajohane v. Paton, 439 
N.Y S.2d 619, 109 Misc.2d 42 

N C.—Bryant v Murray, 79 S.E 2d 243, 239 N.C 18. 

Application of payment held timely 

US — US. V. Transamenca Ins. Co., D.C.Va., 357 
F.Supp. 743. 

60. Neb.—^Diesel Service, Inc. v Accessory Sales, 
Inc., 288 N.W.2d 258, 205 Neb 381, app. after 
remand 317 NW.2d 719, 210 Neb. 797. 

§ 54. What Constitutes, and Suffi¬ 
ciency 

Library References 
Payment <®=»38(2). 
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65, U.S.—Lincoln Storage Warehouses v. CLR., 
CA., 189 F.2d 337, 28 A.L.R.2d 595—Datiof v. 
U.S, D.C.Pa., 252 KSupp. 11. affd., CA, 370 
F.2d 655, cert den. 87 S.Ct 1688, 387 U,S. 906, 
18 L.£d2d 624 

La.—Gulfcoast Newspapers, Inc. v. Cart App., 331 
So.2d 177, wnt den 334 So.2d 230 

N.D.—CJjS* quoted at length in Hanun v, Fettig, 179 
N.W.2d 739, 747, 45 AL.R.3d 435. 

W.Va—Preston County Coke Co. v. Presten County 
light & Power Co.. 119 S.E2d 420. 146 W.Va. 
231. 

More entry on private hooks, etc. 

Idaho—Ossmen v. Commercial Credit Corp., 241 P.2d 
351, 72 Idaho 355. 

Fla.—Henry v. Halifax Ho^tal Dist, App., 368 
Sa2d 432. 

Proceeds not paymmit of prindpal 

Ky,—Straub v. Chemical Bank, App., 608 S.W.2d 71. 

69, Iowa—Watson v. Chapman, 55 N.W 2d 555, 244 
Iowa 56. 

La.—Calhmin v. Huffhum, App., 217 So.2d 733, writ 
ref. 220 So.2d 460, 253 La. 878. 

Tex.—Coastal Plains Development Corp. v. Teeb-Con 
Corp.. Civ,App., 531 S.W.2d 143, err. ref. no rev. 
err. 

Wyo.—^National Umon Hie Ins. Co. of Pittsburgh, 
Pennsylvania v. Studer Tractor & Equipment Co„ 
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Idaho—CJf.S. cited is Swift & Company v. Gutierez, 
277 P.2d 559, 560, 76 Idaho 82. 

13. Or—Petty v. Eveland, 414 P.2d 349, 243 Or 556. 
15. La.—Esso Standard Oil Co. v. Welsh, 105 So.2d 
233, 235 La. 593, foU. 105 So,2d 240, 235 La. 613. 
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26. Ga.-Mills v. Joses, 80 S.E2d 59. 89 Gaj\pp. 
502. 

§ 93, In Genera! 

Library References 
Payment ^ 5 ( 6 - 8 ). 

35. U.S.— C^S. died £b Empresa Cubans Exportado- 
ra De Azucar y Sus Derivadkis v. Lambcm A Co., 
Inc., C.A.N.Y., 652 F.2d 231. 236, 

Ala.—Seiman v. Ifeyant. 72 So.2d 704, 261 Ala. 53. 
Cal—LaForge v. Gnoeadyke. 238 P.2d 1079, 108 
CA.2d 522—Moran v. Bromley, 246 P.2d 1001, 
112 CA.2d 520—FhBywood Whdesale Elec. Co. 

V. Jdm Baskin, Inc., 263 P.2d 665, 121 CA.2d 415. 
Hawaii—Akamme and Sons, Ltd. v. Hawaii Nat, Bank, 
Honolulu, 503 P.2d 424, 54 Haw, 107. 230. 
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nt—MedicBl Cater Commission v. Banks, 115 N E 2d 
353, 351 ni.App. 376, tnmsf. 109 NE2d 211, 413 
HI. 397—Sauerland v Sauerland. 300 N.E.2d 481. 
13 IllApp.3d 150. 

Ind.—Andrews v. Harris, 141 N.E2d 761,127 Ind.App 
352, 

Kttt.—Federal Depc»it Ins. Corp. v. Cloonaxi, 222 P.2d 
553, 169 Kan. 735. 

Ky,-Petter v. Jackson. 298 S.W.2d 289. 

La.—In re Pan Ant Life Ins. Co., App., 88 So 2d 
410—Wdbre v. Jooes, App-, 92 So.2d 110—Ford v. 
Clark, App., 203 So.2d 775-^wann v. Holley, 
App., 263 So.2d 478—Jax Federal Credit Union v, 
Momtelaro, App., 281 So.2d 461. 

Me.—CJ jS, qnoced at le^glAi in Sard v. Sard, S3 A 2d 
286, 293, 147 Me. 46 

Mbs.—G arrOt v. Pi^ord, 67 So,2d 885, 218 Miss 
840-PIdIlcy V. Toler, 123 So.2d 223, 239 Miss. 
347—CJ.S. dted In Tate v. Rouse, 156 So 2d 217, 
218, 247 Miss. S4S-CJfJS. cited in Swifl Co. > 
Kelley. 214 So.2d 460, 461. 

Mo.—AOinon v Allmon, Ar>., 306 S.W 2d 651—^Hub¬ 
bard V. Happdl*s Estate, App., 382 S.W.2d 416— 
CJjS. died in MadiscHi v. Dodson. App., 412 
S.W.2d 552, 556. 

Neb.-Hancock v. Parks, 110 N.W,2d 69, 172 Neb. 
442—Departinat of Banking v. Lawbead, ISO 
N.W.2d 734, 181 Neb. 722—Poland v. Gibson. 211 
N.WJd 900, 190 Neb. 696. 

NJ.—Coerm v. Cassidy, 119 A.2d 7®), 38 NJ.Super. 
454. 

N.Y.—In re Ptotter’s Wm, 111 N.Y.S,2d 371-CatraI 
Stone Ca v. Jdin Ruggiero, Inc., 268 N.Y.S.2d 
172, 49 Misc Jd 622. 

N.C—White Logan, 83 S.E2d 892. 240 N C. 791- 
F, D. dine Pavm^ Co. v. Southland Speedways, 
Inc., 108 S.E2d 641, 250 N.C 358—White v. 
McCarter, 134 S.E2d 612, 261 N.C 362. 

Ofaio—In re Bndaetgbam's Estate, 224 N.E2d 383, 9 
Ohio App.2d 305. 

Pt—Merbert v. Ouks Foe Co., 76 Montg. 671—In re 
Omdivkk^s Estate, 37 D. & C2d 251,44 WaskCo 
182 . 

Tex.—Asnw Mito, Inc, v. Horn, Civ App., 399 S.W.2d 
950;, err. nf. m rev. err. 

Va.-CJfJS, m Sofdow v. Woods, 96 S.E2d 157, 
159,Va. 692. 

W.Va.—AUe^hcBy Devdopmat Corp., Inc. v. Barati, 
273EE2d3«4. 

Wya-^ionisan v. Reifly, 511 P.2d 970. 

3(6, La.—Etadfoed v. Griffin, App., 193 So.2d 862 

Mo.-ISdkexsoii v. Con Fnzier Buck Co., App., 264 
EW.2d29. 

W.C—Se fa wabent OB v. Seeuitty Nat Bank of Greens^ 
hwo, 111 EE2d 856^ 251 RC 655. 

37* U.S.—CJ3* died hi Fried v. Cano. D.C.N.Y., 
167 FM 625,678—Deatjarditts v. Desjardins, CA. 
Ky.,3QSE2d ill. 

Cal—HoDywood Whoksale Eke. Co. v. John Baskin, 
Inc., sopra. a 35—Catral California Oanmerctal 
CoQ^ V. Shrewafmry, 309 P.2d 523, 150 C.A.2d 
203. 

Fla.—Insnnace Go. of the South v. Kennedy & Ely 
Ins., Inc, App., 143 So.2d 199. 

lowa-Gknn v. Keedy, 80 N.W.2d 509, 248 Iowa 216. 

La.—^ffitre v. Boorg, App., 77 So.2d 113.—Hood Motor 
Co. V Easley. App.. 16S 8o2d 688— National Cash 
Register Co, v. Benoit, App., 228 So.2d 319—Fon¬ 
tenot V. LaFkar. App., 281 So.2d writ not 
consktend. Sup., 284 So.2d 336. 

Me.—Sard v. Sard, 83 A-2d 286. 147 Me. 46. 

Md—Kruvaut v. Dwkennan, 305 A.2d 227. 18 Md. 
App. I. 

Minn.—First Trust Co. of St. Paul v. McLean, 93 
N.W.2d 517, 254 Miim. 75—Don Krai Inc v. 
Lindstmm, 173 N.W.2d 921, 286 Minn. 37 

Mo.—Machtinger v. Qrenzebach, App, 282 S.W2d 

200 , 

Moot—Okon V. McLean, 313 P.2d 1039, 132 Mont 

in. 


Neb—In re Berg’s Estate, 98 NW2d 795, 169 Neb. 
186. 

N.Y —^Tremont Elec Co v. Lang, 184 N.Y.S.2d 797, 
16 Mtsc.2d 983—2:ausmer v. Suozzi, 198 N.Y S.2d 
482, 23 Misc.2d 783, mod. on oth. grds, 205 N.Y.S. 
967, 11 AD.2d 791—Winker v. Robinson, 233 
N.Y.S.2d 981, 36 Misc.2d 804 
N.C —Joyce v. Sell, 64 S E 2d 837,233 N.C. 585—Auto 
Finance Co of N.C v. McDonald, 105 S.E2d 193, 

249 N C. 72—Godwin v. Hinnant, 108 S.E2d 658, 

250 NC. 328. 

Ohio—^Weber v. Billman. 135 N E.2d 866, 165 Ohio St. 
431 

Or—Boyer v, Dawson, 337 P.2d 785, 216 Or. 393. 
Tex—Texas City Tire Shop, Inc, v. Alexander, Civ. 
App., 333 SW.2d 690. 

Wash—W«t Coast Credit Coq». v. Pedersen, 390 P.2d 
551, 64 Wash.2d 33. 

38. Cal.-Hagcn v. SUva. 293 P.2d 143. 139 C.A.2d 
199. 

N.Y—Tremont Elec, Co. v. Lang, 184 N.Y.S.2d 797, 
IS Misc.2d 983. 

S.D.—Lcnkcr v. Musikfc, 59 N.W.2d 417, 75 S.D. 60. 

39. U.S —Des^urduis v. Desjardins, DCKy., 193 
F-S«pp. 210, mod. on oth. grds., C.A., 308 F.2d 
111 . 

Cal.—Hollywood Wholesale Elec. Co. v. John Baskin, 
Inc., supra, n 35. 

Fla.—^Phillips V, Frost, App, 147 So.2d 568. 
iQwa—Glenn v. Keedy, 80 N.W,2d 509, 248 Iowa 216. 
La.—Abry Bros., Inc. v. Tillman, App., 148 So 2d 804, 
am. on oth. grds. 162 So 2d 346, 245 La. 1017— 
Beasky v Martin, App,, 253 So 2d 801 
Minn —Schaefer, Inc. v. Minnapolis, N. & S. Ry. Co„ 
94N.W2d 551, 254 Minn. 248. 

Miss.—Davis v. Agents Finance Corp., 164 So.2d 449, 
249 Miss. 839. 

Mo.—^Hubbard v Happel's Estate, App., 382 S.W.2d 
416. 

Neb.-Haney v. L R. Foy Const. Co., 184 N.W.2d 628, 
186 Neb. 528 

NJ.—Guenn v. Cassidy, 119 A.2d 780, 38 NJ.Super. 
454 

N.M.—Lmdberg v. Ferguson Trucking Co., 392 P.2d 
586. 74 N.M. 246 

N.C,—Hunt V. Hunt, 135 S.E.2d 195, 261 N.C 437— 
Iredell County v. Gray, 144 S.E2d 600, 265 N.C. 
542. 

Ohk>-Wcbcr v, Biflman, 135 N.E.2d 866, 165 Ohio St. 
431 

W Va.—Bliwfidd Supply Co v. Fraukel's Appliances, 
Inc., 142 S.E.2d 898, 149 W.Va. 622. 

Wis.—Tdefunkra Saks Corp. v. Kokal, 186 N.W.2d 
233, 51 Wis.2d 132. 

Paymeat; by merger of notes 
Tex.—Texas City Tire Shopi, Inc. v. Alexander, Civ. 
App., 333 S.W.2d 6(90. 

Effect of Mlere to pfead payment 

U.S.—Desjardins v. Desjardins, CA.Ky., 308 F.2d 111. 
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40. Mo.—Kidibard v. HappeTs Estate, App., 382 
S-W.2d 416. 

Pa.—Rosabaum v. NewhofT, 152 A-2d 763, 396 Pa. 
500. 

41. Cal.—CJJS. cited in Okskr v. Berman, 86 Cal. 
Rptr 205, 211, 6 CA 3d 919. 

Me.—Sard v. Sard, supra, n 37 

52. La.—^Jahneke Service, Inc. v. Power Corp., App.,. 

320 So 2d 601, writ ref. 323 So.2d 805. 

56. W.Va.—Bluefield Supply Co. v. Frankers Appli¬ 
ances. Inc., 142 SE2d 898, 149 W.Va. 622. 

61. Va.—Snidow v. Woods, 96 S.E2d 157, 198 Va. 
692. 
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63. Miss.—CJ5, cited in Swift Co. v. Kelky, 214 
So.2d 460, 461. 

Pa.—Bostetter v. Hill, 11 Comb. 88, 
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Wis.—CJJS. cited in In re KaUcicki’s Will, 147 N.W2d 
343, 347, 33 Wis.2d 277. 

65. Del.—CJ.S. dted in Bailey v Blodgett, Super., 
119 A.2d 756, 10 Terry 485. 

Pa.—Schmidt v. Paul, 105 A 2d 118, 377 Pa. 377. 

66. D.C—Saboard Developmat Corp. v. Bainum, 
MumApp., 129 A.2d 703. 

Ill.—Mradelson v. Flaxman, 336 N.E2d 316, 32 III 
App 3d 644. 

N.Y.—Consolidated Factors COrp. v. Dee Mfg. Co-rp., 
215 N.Y S 2d 562. 

Pa.-Coxe V. Uhigh Val. R. Co., 158 A.2d 782, 398 Pa. 
424—Danovitz v, Portnoy, 161 A 2d 146, 399 Pa. 
599. 

Tex.—CJJS. dted in Davis v, Stamey, Civ.App., 350 
S.W.2d 669, 672, err rrf. no rev- err. 

67. Pa.—In re Snydcr*s Estate, 84 A.2d 318, 368 Pa. 
393—Krasowski v. Kubiak, 40 Erie 254—Rosa¬ 
baum V. Newhoff, 152 A.2d 763, 396 Pa. 500—In 
re Romig*s Estate, 56 Berks 205. 

68. Pa.—Schmidt v. Paul, supra, n. 65. 

73. Miss.—CJ.S. dted ha Walls v Alexander, 118 
So.2d 184, 185, 238 Miss. 235. 

N.Y.—Zausmer v. Suozzi, 198 N.Y.S.2d 482, 23 
Misc.2d 783, mod. on oth. grds. 205 N Y.S.2d 967, 
11 A.D2d 791. 

75. Cal. — Giesler v. Berman, 86 Cal.Rptr. 205, 6 
CA3d 919. 
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N C.—CJ.S. black letter summary quoted in Lett v. 
Markham. 145 S.E2d 907, 908. 266 N.C 318. 

Wis—Tclefunken Sales Corp. v Kokal, 186 N.W2d 
233, 51 Wis,2d 132 

78, Mo.—Machtinger v, Grenzebach, App., 282 
S.W.2d 200 
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Library References 
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86. Mmn.—Olsa v. Preferred Risk Mat Ins. Co., 
170 N.W.2d 581, 284 Minn. 498. 

Wis-—In re KaHcicki’s WiU, 147 NW.2d 343. 33 
Wis.2d 277. 

87. Cal.—Hanky v. Bank of America Nat. Trust & 
Sav. Ass’n. 63 CaI.Rptr. 161, 255 CA.2d 439. 

Wyo.—Skivington v. Studer Tractor & Equiimaat Co., 
350 P.2d 729. 

90. Pa.—^Diskin v. City of Philadelphia Pdice Penstem 
Fund Ass'n, 80 A2d 850, 367 Pa. 273. 

95. Mass.—R, L. Polk * Co. v. Living Aluminum 
Corp., 294 N.E2d 574, I MussArj. 170. 

Minn.—^Wayzata Enterprises, Inc. v. Herman, 128 
N,W.2d 156, 268 Minn. 117. 

Pa—Diskia v. Oty of Fhiladdphia Pdice PenskMi Fund 
Ass’n, supra, n. 90. 

Burdoi €i proving antheaticity of endonements 

U.S.—Great Am. Ins. CO. v. U.S., 481 F,2d 1298, 202 
Cl.a 532. 
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96, N.M.—Lindbcrg v. Ferguson Trucking Co., 392 
P,2d 586, 74 N.M. 246. 

Pa.—Diskin v. City of Philadelphia Police Pension Fund 
Ass’n, supra, n 90. 

§ 97. Application of Payments 
Library References 
Payment <®=>68. 

4. Gal.—Hollywood Wholesale Elec. Co. v. John Bas¬ 
kin, Inc., 263 P2d 665, 121 CA2d 415. 

La.—Hattiesburg Mfg. Co. v. Pepe, App., 140 So.2d 
449—Pennington v. Campandla, App.. 180 So.2d 
882, writ gr. 181 So.2d 782, 248 La. 783. 

Md.—MuUan Contracting Co. v. International Business 
Machines Corp.. 151 A.2d 906, 220 Md. 248. 
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Mich.—People for Use and Benefit of Michigan Elec. 
Supply Co. V. Yandenburg Elec. Co., 72 N.W.2d 
216, 343 Mich. 87. 

Mo.—Hubbard v. Happel’s Estate, App., 382 S.W.2d 
416. 

NJ.—CJmS. cited in Hiller & Skoglund, Inc. v. Atlantic 
Creosotmg Co., 179 A.2d 543, 546, 73 N.J.Supcr. 
225, mod. on oth. grds. 190 A 2d 380, 40 N.J. 6 
Or.—CJtS, cited in Boyer v. Dawson. 337 P.2d 785, 
787, 216 Or, 393. 

Va.-Smith v. Smith, 80 S.E2d 415, 195 Va. 722 

5. Ala.—^Lee v. Southern Pipe & Supply Co., 214 

So.2d 313, 283 Ala. 37. 

Tex.—CJJ5. died in Davis v. Stamey, Civ App., 350 
S.W.2d 669, 671, err. ref. no rev. err. 

W.Va.—Preston County Coke Co. v Preston County 
Light & Power Co., 119 SE.2d 420, 146 W.Va. 
231— 3. & G. Const. Co v. Freepon Coal Co., 129 
S E2d 834. 

6. Ark.—Miles v. Teague, 441 S.W.2d 799, 246 Ark 

1288. 

Cal.—Hollywood Wholesale Elec. Co. v. John Baskm. 
Inc., supra, n. 4. 

Conn.—Stanley v. M. H. Rhodes, Inc., 103 A.2d 143, 
140 Conn. 689. 

Mont—CJJ5. died in Baker Nat Bank v. Lestar, 453 
P.2d 774, 777. 153 Mont 45. 

8, Cal.—Sunlight Elec. Supply Co v Grossmont 
Shopping Center Co, 37 Cal.Rptr. 802, 226 
C.A.2d no. 
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10. Fla.—CJ1.S. dted in Stebnow v Gees, App., 165 
So.2d 251, 254. 

N.C—Gregg V. Williamson, 98 S.E.2d 481, 246 N.C. 
356. 

18. Ind.—Stanfey v. Walters' Estate, 261 N.£.2d 594, 
147 Ind.App. 456. 

19. N.y.—Commercial Ins. Co, of Newark, NJ, v. 
Scalamandre, 289 N.Y.S.2d 489, 56 Misc.2d 628. 

20. Date of payment 

Ma—^Allmon v. Allmon, App., 306 S.W.2d 651. 

22. HL—^Medkal Center Commisskm v. Banks, IIS 
N.E2d 353, 351 IllApp. 376, transf. 109 N.E.2d 
211, 413 IIL 397. 
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24. Fla.—CJ.S. dted in Stehnow v. Goss, App., 165 
So2d 251, 2S3. 
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Library References 
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30. NJ.—Guerin v. Cassidy, 119 A.2d 780, 3g NJ. 
Soper. 454. 

31. Alau—CJJS, deed in McCary v. Crumpton, 103 
So,2d 714, 717, 267 Ala. 4S4. 

D.C—Dam v. Stone, D.C., 236 F.Supp. 553. 

31 Pa.-&famidt v. Paul, 105 A.2d 118, 377 Pa, 377. 
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43. Del—Stoeakds v. Peoples Nat. Bank of Laurel, 
Soper., 75 A.2d 433, 6 Terry 478. 

CJJS. tiled hi Stdmov v. Goss, App^, 165 So.2d 
251, 254. 

On.—Bell V. Cone, 67 S.E.24 558, 208 Ga. 467. 

PU.—Pietio V. Hondieck, 62 LadeJur. 45. 


44, Ala.—Owens v. Bank of Brewton, Civ., 302 So.2d 
114, 53 Ala.App. 529. 
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N.Y—In re Wood’s Will, 161 N.y.S.2d 266, 7 Misc.2d 
410. 
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47. N.Y. — Oneida Nat. Bank & Trust Co. of Central 
New York v. Kranz, 334 N.Y S 2d 336, 70 
Misc.2d 595. 

50. US. — Berkshire Land Co. v Federal Sec. Co., 
D.C.Pa., 98 F.Supp. 4, affd., CA., 199 F.2d 438. 

53. N.Y.—Boscowitz v. Chase Nat. Bank of City of 
New York, 111 N,Y.S2d 147, 202 Misc. 1016. 

57. Tex—^Machac v. Hajek, Civ App., 437 S.W.2d 
325, err ref no rev err. 

64. Ala.—Case v. Conservation & Land Co., 53 So.2d 
562, 256 Ala 46—State v. Mudd, 143 So.2d 171, 
273 Ala. 579. 

65. Md —Warfield v. Christiansen, 93 A.2d 560, 201 
Md. 253 
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66. Del—Stoeakels v. Peoples Nat Bank of Laurel, 
supra, n 43. 

Md.—Warfield v. Christiansen, supra, n 65. 

68. Ohio—Cleveland Trust Co. v. Pomeroy, 177 
NE2d410, 

76. N.J.—Lake Waterloo Corp. v. Kestenbaum, 92 
A.2d 478, 10 NJ. 525. 
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sumption may be used for affirmative 
relief.'^* 

76.1. U.S.—Berkshire Land Co. v. Federal Sec. Co, 
199 F.2d 438. 

Del.—Bailey v. Blodgett, Super., 119 A.2d 756, 10 
Terry 485. 

78, NJ—d.S. dted in Ldce Waterloo Corp. v. 
Kestenbaum, 92 A.2d 478, 480, 10 NJ. 525. 

82. Md.—^Warfield v. Christiansen, supra, n. 65 
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84. Pa.—In re Smith, 12 Monroe L.R- 106. 

85. Pa.—In re Staudt, 42 Berks Co. 241. 

88. U.S.—Berkshire Land Co. v. Federal Sec. Co.. 
CA.Pa., 199 F.2d 438—^Valanga v Metropolitan 
Life Ins. Co., D.C Pa., 259 F.Supp. 324 

Ala.—Case v. Conservatiem & Land Co., supra, n. 
64—Eatmaa v. Goodson, 78 So.2d 625, 262 AJa. 
242—State v. Mudd, 143 So.2d 171, 273 Ala. 579. 

Del—^Stoeakels v. Peebles Nat. Bank of Laurel supra, 
n.43. 

Ga.—Bell v. Cone, sujaa, n. 43. 

Pa.—In re Weizenbaum’s Estate. 200 A.2d 878,414 Pa, 
462—In re Roming's Estate, 56 Berks 205. 

page 310 

94. Ind.—Pigg v Cook, 109 NE2d 107, 123 Ind. 
App. 414. 

N.Y.—Onehia Nat Bank & Trust Co. ^ Central New 
York V. Kianz, 334 N.Y.S,2d 336, 70 Misc.2d 595, 

Pa.—In re Snyder*s Estate, 84 A.2d 318, 368 Fa. 393— 
Brooks v. Rudolph. 88 A.2d 907, 371 Pa. 21. 

Sixteen years 

(2) Otho* cases. 

Pa-—^Fisher v. Orris, 33 Erie Co. 169. 

L Pa.—Coxe v. Lehigh Valley R„ Co, 46 Luz.L Reg, 

211 . 

S.C.—Liscnby v. Newsom, 107 S.E2d 449, 234 S.C. 
237. 
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13. Pa—^In re Mornes’ Estate, 79 Pa.Dist. & Co. 356, 
2 Fiduciary 76. 

18, N.Y.—Boscowitz v. Chase Nat. Bank of Gty of 
New York, 111 N.Y.S.2d 147, 202 Misc. 1016. 
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21 Misc 2d 1048. 
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Schreiber, 158 A.2d 773, 398 Pa 425. 

49. Mass.—Marshall v. Francis, 124 N,E2d 803, 332 
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85. Mo.—Credit Equipment Corp. v. Weston, App., 
315 S.W.2d 493. 
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100 F.Supp. 781, affd., CA., 199 E2d 677, cert, 
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Oa.—CJ.S. quoted at length in AhoQir v. M. B. ThcMnas 
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Md. 216. 
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S.W.2d 873, 225 Tenn. 226. 

4. La.—CJ jSI dted in Abry Bros., Inc v. TiQman, 

162 So.2d 346, 350, 245 La. 1017. 

5. U.S.—Safety Motors, Inc. v. Elk Horn Bank & 

Trust Co., D.C.Ark., 118 F.Supp. 872, affd., C.A., 
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217 517—U^. V, Johnston. D.CMinn., 133 

F^pp. 63 ^—CJjS. dted hi Meier v. Texas Co., 
D.CPil. 16S F.Sapp. 119, 124, stating Pennsylva< 
nia and New York law. 

Md.—Fair Loans, Inc. v. Wilkmson, 126 A.2d 851, 211 
Md.216. 

Mbin.—^Wayzata Enterprises, Inc. v. Herman, 128 
RWOd 156, 268 Minn. 117. 

Mn.—Hkkeison v. Coo Frazwr Buick Co., App., 264 
S.W.2d 29—Bartleman v Humphrey, 441 S.W.2d 
335. 

N.Y.—In re Levi*s WOI, 157 N.Y.S.2d 320, 3 Misc2d 
746. 

S.C—Elliott V. Snyder, 143 S.E2d 374. 246 S.C. 186. 

Long BBiexjdained reteiitio& of a check 

Conn.—Bom v, Ruff, 77 A.2d 343, 137 Conn. 359— 
Tnctd V. Junwaty, 109 A.2d 262, 141 Cwm. 649 

7. Md-SOver v. Johnson, App., 362 5.W.2d 757. 

page 317 

9. D,C—Sedxjexd Developnicxtt Corp. v. Bainum, 
MwLApp., 129 A.2d 703. 

Oa.—WiSamics v. James Takott, Inc., 128 S.£.2d 333, 
106 Oa.App. 770. 

UtaJi—Juab County Dept, of Public Welfare v. Sum- 
men, 426 P.2d 1, 19 Utah 2d 49. 

§ 106. Time and Place of Payment 
Libnuy References 
Payment «»65(1), 

16. Rehettibie preivi^pt^ 

Cai—Amenem Indus. Saks Corp v Airscope, Inc., 
282 PJUi 504, 44 C2d 393, 49 A.L.R.2d 1344 

§ 107. Mode and Medium of Pay¬ 
ment 

library References 
Payment «=»65(2). 

17. New eUigatta i^ien Ibi Hcs of prior one 
•• Mt nttMirizieg presamptitM of psynent 

V. Shieeve, S9 S.E2d 685, 141 W.Va. 
170 

IS. S.C—MoConnicic v. State Capital life has. Oo., 
172 S,£2d 308, 253 S.C 544. 

§ lOS. Appbcatlott of Payments 
Llbmiy Rderences 
Payment «»68. 

pegeSlS 

24. Md-Oocxteiin v. Whokomlu, 241 AJtd 407, 
24»Md.S46 

gMlei hi Saudi r. South, 80 S.E2d 415, 
418, 195 Va. 722. 

OveiyiyMMt, witiKiot 
to he Ihr as eUigitleH 

Ig.-M«lictl Cdoer Comoaaaimi v. Binlcx, US N.E.2d 
353, 35! UApp. 37d tiaMf. 109 NJE2d 211, 413 
18.397. 

Oldeit item oo iccooot 

Tex.—Chmapfiii Oil ft Refimug Co. v. Chastam, GIv. 
App., 379 awJd 938, aiS±, Sop., 403 S.W.2d 376. 

28. U.&—Atiantk Steamer Supply Co. V. The Trade- 
wind. D.CMd.. 133 F^opp. 354—Kaz v. TTic 
Seadunader. D.CMd., 191 F.Sopp. 807. 

Aia.—Lee v. Sowchem Pipe ft Supply Co., 214 So.2d 
313. 283 Ala. 37. 

Tex.—Bancroft v. Wefch, avApp.. 250 SW.2d 285. 

37. P res M ptiOM not appliatble where iatereste 
of third penoM kaowB 

Cota-^acksou v. ABX Lumber Co., 392 P2d 288, 
153 Cob. 33. 

38. Md—Hubbaid ir. Happens Estate, App., 382 
S.W.2d 416. 

45. Ma—Hnbbani v. Hi4»pd*s Estate, App., 382 
aWJUI 41d 


§ 169. Other Matters of Presump¬ 
tion 

Libraiy References 
Payment <8=»€5(1). 
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52. FUl—C.JJ 5. cited ia The Florida Bar v. Rayman, 
238 So.2d 594, 597 

Mo.—Hubbard v. Happel’s Estate, App., 382 S,W.2d 
416. 

pi^ 320 

60. Iowa—In re Hdta^s Estate. 68 N.W.2d 314, 246 
Iowa 527, 47 AL,R.2d 1131 
N Y.-In re Le Peer’s Estate, 137 N.Y.S.2d 33. 

66. N.Y.—^Standard JBSdg. Supply Ccup. v. Hotel Ab¬ 
bey Holdmg Corp., 263 N Y.S2d 596, 24 AD.2d 
765. 

67. N.Y,—In re Lee's Estate. 187 N.Y.S.2d 469, 17 
Misc.2d 575, affd. 217 N.Y.S.2d 484, 13 A.D.2d 
724 

No inference of intent to merge 
promissory notes secured by chattel 
mortgages can be drawn from the fact 
that some chattels are security for 
both notes.^’^ 

67,5. Tex —Texas City Tire Simp, Inc. v, Alexander, 
CivApp., 333 S.W.2d 690 

§ 116, Rebuttal of Presumptions 
Library References 
Payment <®=»65(l-5), 66(5), 67(4). 

6S, Kan.—CJ.S. cited in In re Sonnes* Estate, 368 
P2d 4, 5, 189 Kan. 160. 

76. NJH.—Fowler v. Taylor. 86 A2d 325, 97 N.H. 
294. 

N.M.—Luna v. Flores. 328 P.2d 82. 64 N.M. 312. 
Pa.—Fisher v. Bdfcr, 15 Bucks 451. 
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73, Ala.-McCary v. Crumpton, 103 So.2d 714, 267 
Ala. 484 

78, Tex.—Lane Wood ft Ca v. Continental Od Cb., 
Civ App., 431 &.W.2d 625, mod. cm oth. grds. 443 
S.W.2d 698 

81. Mass.—Pka Realty Ca v, Fapozynski. 172 
N.E2d 841, 342 Mass. 240. 

N.Y.—Gafcwitz V. Green, 163 N.Y.S.2d 44. 

Eddeace held iasiiffideat to fthat preswmptkm 
N Y.---<k«iso]idated Factcas Corp. v. Dee Mfg. Corp., 
215 N.Y.S.2d 562 

§ 111. -Presumption from 

Lapse of lime 

Library References 
Payment «»66(5). 

87. Dd,—Smeakds v. Peopies NaL Bank of Laurel, 
Super,. 75 A2d 433, 6 Terry 478. 

Pa.—In re Saydtr*s Estate, S4 A.2d 318, 368 Pa. 393- 
Engemaun v. Cdosua! Trust Ca, 105 A2d 347, 
378 Pa. 92, 48 AL.R.2d 858-Oults Fire Cd v. 
Herbert, 132 A.2d 193, 389 Fa. 357—Rosenbaum 
V, N^faoff, 152 A2d 763, 396 Fa. 500. 

88. Dei.->-Stoeakeb v. Feopks Nat Bank of Lmrrd, 
supra, B. 87. 

Pa.-Oaks Fire Co. v. Herbert, 132 A2d 193. 389 Fa. 
357-Coxe v. Lehi^ VaJ R. CO., 158 A2d 782 
398 Fa. 424. 
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89. Dd.—Stoeakds v. Peoples Nat Bank of LsoireL 
siqira, n. 87. 
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Pa.—In re Scwack's Estate, 59 LackJur. 193—North¬ 
east Alumni Bldg, and Loan Ass’n v Schreiber, 158 
A2d 773, 398 Pa. 425. 

90. N.Y.—Boscowitz v. Chase Nat. Bank of City of 
New York, 111 N.Y.S.2d 147, 202 Misc 1016. 
Pa_£ngemann v. Colcmial Trust Co., 5U|Ha, n. 87— 
Oaks Fire Co. v Herbert. 132 A.2d 193, 389 Pa. 
357—Northeast Alumni Bldg, and Loan Ass’n v 
Schreiber, 158 A,2d 773, 398 Pa. 425—In re Rom- 
tg’s Estate, 56 Berks 205. 

Evidence held safffeient to rebut presnmptioii 
Del—Stoeakds v Peoples Nat. Bank of Laurel, supra, 
n. 87. 

Pa.—In re Snyder’s Estate, supra, n. 87—Danovitz v 
Portnoy. 161 A2d 146, 399 Pa. 599-Wyatt v 
Mount Airy Cemetery, 224 A2d 787, 209 Pa.Su- 
per. 250. 

Evidence held inanKfUclent to rebut presmi^ptioii 

NY.—In re Wood’s Will, 161 N Y.S.2d 266, 7 MBC.2d 
410, 

Pa.—Corn v Wilson, 75 A.2d 530, 365 Pa. 355—Hau- 
ghey V. Dillon, 108 A 2d 69, 379 Pa. 1—Jones v. 
Steinberg, 115 A.2d 803, 178 PaSuper 517—In re 
Sewack's Estate, 59 LackJur. 193—Coxe v Lehigh 
Vai. R. Co., 158 A.2d 7S2. 398 Pa 424. 

Clear and convincing 

Pa.—Rosenbaum v Newhoff, 152 A.2d 763, 396 Pa 
500. 

93. Del —Stoeakels v Peoples Nat Bank of Laurel, 
supra, n. 87 

Pa.—Oaks Fire Co v Herbert, 132 A 2d 193, 389 Pa 
357. 

94. Pa.—Conrad v Bitting, 27 Leh.LJ 472 

1, U.S.—Berkshire Land Co v. Federal Sec Co., C.A. 

Pa.. 199 F 2d 438—U.S. v. Harvey. D.CKan., 174 
F-Supp. 573. 

Pa.—Rosenbaum v. Newlm^, 152 A.2d 763, 396 Pa 
500. 

2, US.—Berkshire Land Co. v. Federal Sec. Co., su¬ 

pra, n. 1. 

Ind.—Pigg V. Cook, 109 N.E2d 107, 123 Ind.App. 414 
Pa.—Comwdl v. Hoopes, 10 Chest 479. 

3* Pa.—In re Sewack’s Estate, 59 LackJur. 193. 
Presmaption h^ not rebutted 
Pa.—Northeast Alumni Bldg, and Loan Ass’n v 
Schreiber, 158 A 2d 773, 398 Pa. 425. 
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10. Pa.—In re Eckert’s Estate, 52 Lanc.LRev 457. 
18. Md.—Warfield v. Christiansen, 93 A,2d 560, 201 
Md. 253. 

Pa.—Engemann v. Colonial Trust Co.. 105 A2d 347, 
378 Pa. 92, 48 AL.RJd 858—Wyatt v. Mount 
Airy Cemetery, 224 A.2d 787, 209 Pa.Super. 250. 

page 324 

29. Md.—^Warfield v Oiristiansen, supra, n. 18 
page 326 

55. Pa.—Rosenbaum v. Newhoff, 152 A.2d 763, 396 
Pa. 500, 

62. Aia.—McCary v. Crumpton, 103 So.2d 714, 267 
Ala. 484. 

Fa.-Oaks Fire Co. v. Herbert, 132 A2d 193, 389 Pa. 
357. 

Receivership pn>ceedliiigs 
Ala.—Case v Omservarion ft Land Co., 53 So,2d 562, 
256 Ala. 46. 

That books and records of leader disdosed no 
evideitce of payment insvfScient as rehnttd 
Pa.—In re Osborae’s Estate. 115 A.2d 201. 382 Pa. 306. 
wntton ciwwwNOB ot bmusowwbkx 
U,S.-U.S. V. Harvey, D.QKm, 174 FSupp 573, 

§ 112. In General 
Libraiy References 
Payment «»70(1, 2, 6^ 9). 
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page 327 

69. IlL—Westlund v. Kewanee Public Service Co., 136 
N.E.2d 263, 11 IllApp.2d 10. 

Mass.—R. L. Polk & Co. v Living Aluimnum Corp, 
294 N.E2d 574, 1 Mass.App. 170. 

Or.—Boyer v. Dawson, 337 P,2d 785, 216 Or. 393. 
Pa.—Engemann v. Colonial Trust Co, 105 A.2d 347, 
378 Pa. 92, 48 A.L.R.2d 858. 

Evldeiice held admissible 
Conn.—City of Norwalk v. Trombetta, 77 A.2d 77, 137 
Conn. 318 

Mo.—Bass V. Daetwyler, App, 305 S.W.2d 339. 

71. Mo.—CJ.S. dted in Shelton v. Julian, 610 
S.W.2d 129, 131. 

78. Cal.—LaForge v. Grocndyke, 238 P.2d 1079, 108 
CA.2d 522. 

Ga,—Rabun v. Wynn, 70 S.E.2d 745, 209 Ga. 80. 

79. U.S.—McDaniel v, Cj^rgia Consol. Contracting 
Co., D.CGa., no RSupp. 751, affd., C.A.. 202 
F.2d 748. 

Pa.—Conrad v. Bitting, 27 Leh Uf. 472. 

82. Payment by corporation to whom property 
and services Aimisbed 

Ga.—Stockton v. Turner, 134 S.E2d 836, 108 Ga.App. 
873. 

§ 114. Financial Condition of Par¬ 
ties 

Library References 
Payment «»70(3). 

88 . Iowa—CJJ5. ipioted la Glenn v. Keedy, 80 
N.W.2d 509, 512, 248 Iowa 216. 

§ 116. To Explain Reception of 
Commercial Paper or 
Property 

page 328 

7. La,—CJJS. qnded at length in Abry Bros., Inc. v. 
Tillman, A|:^, 148 So.2d 804, 807, am. on otb. 
grds. 162 So.2d 346, 245 La. 1017—CJ.S. dted in 
Abiy Bros,, Inc. v Tillman, 162 So.2d 346, 3SQ, 
245 La. 1017. 

§ 117. To Aid or Rebut Presumption 
from Lapse of Time 

Library References 
Payment «»66(5). 

page 329 

27. Pa.—Giegoty v. Own., 15 A. 452, 121 Pa. 611, 6 
Ain.St.Rep. 804, 22 W.N.C 381. 45 L.L 435, 

28. Pa.—En^nuan v. Colonial Trust Co., 105 A.2d 
347, 378 Ph. 92. 48 A.L.R.2d 858. 

§ 119. Application of Payments 
Library References 
Payment <®=»71. 

page 331 

60. Conn.—Peter Cascio Nttrseiy, Inc. v. Green 
Acm, Inc.. arJLD.. 216 AJd 856, 3 Co*m.Cir, 
424. 

m—Medical Center ConmusMWi v. Banks, IIS N.E2d 
353, 351 mApp^ 376, transf. !09 N.E2d 211, 413 
IE 397. 

Tex.— Odcky v. Armstrong Transfer Sc. Storage Co., 
OvJ^ 378 S.W.2d 912. 

Evidanea of apptkatioB af payniaali coiartty to 

ImdnMtioBa 

T«a.-FiNpai v. Moody Sc Oary Ox, Ov-App., 462 
EW.2d 321. 


§ 120. In General 
Library References 
Payment ‘S=>73(1, 3, 6), 75. 
page 332 

68. La.—Ford v Clark, App., 203 So 2d 775. 
Mont—Olson v McLean, 313 P.2d 1039, 132 Mont 

in. 

Fair preponderance 

EL—Lembo v. Nappi, 148 A2d 520, 88 El. 355. 
Evidence held suffident 
(1) Ark.—Carr v. Carr, 352 S.W2d 825, 234 ArL 
485 

Cal—Ombaun v Main, 17 Cal.Rptr. 631, 198 CA.2d 
92. 

Ga.—Wood V Johnson. 65 S.E2d 276, 84 Ga.App 49 
Ky—Hurt v. Kcndnck, 236 S.W.2d 275, 314 Ky. 503. 
La.—Long v. Matthews, App., 186 So.2d 868, wnt ref 
187 So 2d 739, 249 La. 576 

Mich.—Bednaish v. Winshall, 133 N.W.2d 202, 374 
Mich 667. 

Mum.—First Trust Co. of St Paul v. McLean, 93 
N.W.2d 517, 254 Minn. 75. 

Miss.—National Sur. Corp v. Jackson Ready-MU Con* 
Crete, 222 So.2d 119. 

N.D.—Goheen v. Gauvey, 122 N.W.2d 204. 

Ohio—Tony Apple Sewer & Water Const. Co. v. Per- 
Uck, App., 147 N.E2d 675. 

(3> Neb.—Time v, Skeede, 75 N.W.2d 672. 162 Neb, 
266. 

Evidence held insuffident 
<1) U.S.—Amencan Oil Co. v. Brown Pavmg Co., 
D.C.S.C. 298 FSupp. 528. 

Ga.—^Downey v. Spainhour Oil & Equi^anent CO., 121 
S,E2d 794, 104 Ga,App. 325. 
m.— Rosensweig v. Karras, 96 N.E2d 103, 342 Dl-App. 
204. 

IikL—A ndrews v. Hams, 141 N.E2d 761,127 IndApp 
352. 

Ky.—Fetter v. Jackson, 298 S.W.2d 289. 

La.—Kohlear v. Singer, 51 So.2d 307, 218 La. 879— 
Long V. Matthews, Ai^,, 186 So.2d 868, wnt ref. 
187 So.2d 739, 249 La. 576—National Cash Reg¬ 
ister Co. V. Bradt App., 228 So.2d 319. 

Miss.—^Anderson v. Laurel Oil & Fertilizer Co., 87 
So.2d 556, 228 Miss. 95. 

Ma—Alhnon v. AUmon, App., 306 S.W.2d 651. 
N.Y.—Aueitach v. Commercial CBpatal Corp., 94 N.Y. 
S.2d 72, 276 App.Div. 911, app. dism. 93 N.E2d 
349, 301 N.Y. 551, motioa dea. 95 N.E2d 47, 301 
N.Y. 687. 

EL—Head v. Quigley, 138 A.2d 322, 87 EL 66. 
Tex.—Texas City Tire Shop, Inc. v. Alexander, Civ. 
App., 333 S.W.2d 69E 

69. U.S.^S. V. Aetna Cas. & Sur. Co., CA.Nd)., 
480 F.2d 1095. 

EvMeace beid sufficient 

U.S.—Lowe V. Wmdish, 215 F.2d 452, 15 Alaska 121— 
Pethioa of Moom-McOwmack Lines, Inc., D.C. 
N.Y., 184 F.Supp. 585, mod. in part on oth. grds., 
CA., 295 F.2d 583, cert den. 82 ECt 606, 368 
U.S. 989, 7 LEdJd 526, cert. den. 82 S.Ct 1577, 
370 US. 937, 8 LEd.2d 806, teb. den. 82 ECt 
1580, 370 US 965, S L.Ed.2d 835. 

AriL.—Tlioinason v. Hester Mobile Home Masntfector- 
er. Inc,, 361 S.W.2d 94. 235 Ark. 529. 

Cal.—Lacy v. Bennett, 24 ChLRpir. 80E 207 CJUd 
796. 

La.-^SinjBjrtary v. Wyatt, App., 55 So.2d 314—Poche v. 
Landry, Aj^., 57 So.2d 808 —MchwHo v. Viola, 
App., 66 Sa2d 29—Renter Seed Co. v. Crolt, App., 
119 Sa2d 173. 

Minn.—Schaefer, Inc. v. Minneapolis, N. St S. Ry. Ca, 
94 N.W.2d 551, 254 Mibm. 248. 

Mist-Swift Co. V. KeBey, 214 So.2d 460. 
N.Y.—AppUcatioo of Steinbeig, 126 N.Y.E2d 732. 
N.C-^niit A Produce Packaging Co., Dtviskm of 
Inlaiid Container CorpL v. Stepp. 189 EE2d 536, 
15 N.CApp. 64, 
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S.C.—Wisconsin Motor Corp v. Green, 79 S E2d 718, 
224 SC 460 

Tex.-Seal v. Rogers, Ctv.App., 448 S.W.2d 722—San¬ 
chez V. Hernandez, CivApp, 456 S.W.2d 497, err- 
rrf. no rev. err 

Wyo.—Skivington v. Studer Tractor & Eqmpment Co., 
350 P.2d 729. 

Evidence held insuffident 
Conn.—Providence Elec. Co. v. Sutton Place, Inc., 287 
A.2d 379, 161 Conn. 242, 

La.—^Butler v. Bryant, App, 75 So.2d 519. 

Pa-—In re Kcffalas’ Estate, 233 A2d 248. 426 Pa. 432. 

70. La.—Rt^ V. Southern Const Corp., A{^., 163 
So.2d IIZ 
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71. Evidence held sufficient 

La.—White V. Johness, 112 So.2d 717, 237 La. 1074. 
Evidence held insufficient 
Mass.—^Draper v. Tomer, 162 NE2d 49, 339 Mass. 
616. 

72. Ark.—Jack Tar of Ark.. Inc. v. Johnsmi, 299 
EW.2d 822, 227 Ark. 540. 

Ga.—Davis v Travelers Indem. Co., 93 EE2d 810, 94 
Ga.Ai^. 102. 

Idaho—Dunn v. Dupre, 420 P.2d 8, 91 Idaho 246. 
La.—Dofty v. Roman, App., 209 So.2d 502. 

Mass.—Carlson v. Lawrence H. Oppenheim Co., 136 
N.E2d 205, 334 Mass. 462. 

Mich.—^People for Use and Benefit of Michigan Elec. 
Supply Co. V. Vandenbutg Elec. Co., 72 N.W.2d 
216, 343 Mich. 87. 

Minn.—Schaefer, Inc. v. Minneapolis, N. & S Ry. Co., 
94 N.W.2d 551, 254 Minn. 248. 

Miss.—Chancellor v. Melvin, 52 So.2d 360, 211 Miss. 

59a-Tate v Rouse, 156 So.2d 217, 247 Miss. 545. 
Or.—C. D Johnsem Lumber Corp v. Leonard, 236 P.2d 
926, 192 Or. 639. 

Application on open account 

Cal.—Sunlight Elec. Sui^y Co. v. Giossmont 

Center Co., 37 Cal-Rptr 802, 226 CA2d 110. 
N.Y—Zausmer v Suozzi, 198 N.Y.SJ2d 482, 23 
Misc.2d 783, mod, <mi oth. grds. 205 N.Y.S.2d 967, 
11 AD.2d 791. 

W.Va.—^Preston Coimty Coke Co. v. Prestmi County 
Light A Power Co., 119 S.E2d 420, 146 W.Va. 
231. 

Checks and notations thereon 
La.—Pennington v. Campanella, App, 180 So.2d 882, 
writ gr. 181 Sa2d 782, 248 La. 783. 

Mo.—General Plywood Corp. v. E E Brunn Const 
Co., App., 511 S.W,2d 905. 

Mere proctf of payment 

Cal.—^Hollywood Whdesale Elec. Ck>. v. John Baddn, 
Inc, 263 P.2d 665, 121 C.A2d 415. 
Misapplication of payments 
La.—Lake Charles Elea Co. v. Globe Indem. Co, App, 
128 So.2d 780. 

Evidence h^ sufficient 

Ala.—Lee v. Southern Pipe A Stqipiy Co., 214 So.2d 
313, 283 Ala. 37. 

Aric,—Miles v. Teague, 441 EW.2d 799,246 Ark. 1288, 
Cal.—Meueiles v. Good. 13 Cal.Rptr. 215, 192 CA.2d 
4a 

La.—Coosoltdated Con^pames v. LaRocca, App., 152 
$(k.2d841. 

Mass.—Glovsky v. Hdly Foiat Estates, Ina, 236 
N.E2d 202, 354 Maas. 94. 

N.Y.—Frtwity v. Drake, 182 N.Y.S.2d 271, 18 Misa2d 
887—Westchester Lathing Coip. v. Edward A 
La^iins, Ine., 201 N.Y.E2d 201, 10 AD,2d 951. 
IVl—B olgen v. Progressive Composition Co., 242 AJZd 
269,430 Pa. 140. 

Tex.—Williams v. Milliger, Gv.App., 352 S.W.2d 794, 
err. ref. no rev. err.—Oakley v. Armstrong Transfer 
A Storage Ca, GvAi^*., 378 S.W.2d 912—Naylor 
V. Guttieiidge, OvApp.^ 430 EW.2d 726, err. ref 
na rev. err.—University State Bank v. Giiftwd-Hin 
Concrete Cotp., Ctv.App., 431 S.W.2d 561. err. ref. 
no rev. err. 
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W.Vit—J & G Const 03 V. Freeport Coal Co., 129 
SE2d 834. 

73. Evideitce held suSSdent 

U.S.—Brown v. Consolidated Fisheries Co., D.CDel, 
165 F.Supp. 421. 

HL—Kawoski v. Pallotto, 211 N.E2d 600,63 Ill App.2d 
50. 

74. Evidence held snfitcieat 

Ark—Scott V. Vuurens, 368 S.W2d 80, 236 Ark 731. 

Cal.—Credit Bureau of San IHego > Smallen, 249 P 2d 
619. 114 C. A.2d Supp 834. 

Idaho—^Watkins v. Watkins. 281 P.2d 1057, 76 Idaho 
316. 

Ill.—Smith V Smith, 125 NE2d 693, 5 IllApp.2d 
383—Highway Realty Co v. Blake, 183 NE2d 
886. 36 I«.App.2d 309 

Ky—Kitchens v Wilford, 237 S W2d 874. 

Mich.—Flood v. Welsh, 55 N.W 2d 104, 334 Mich. 583 

Mont—Caley v. Kohlstad, 292 R2d 995, 130 Mcmt 7. 

OkL—Kennedy v, Deckard. 278 P.2d 843. 

Ne^ect to aiforce claim 

(2) Other cases. 

Ind,—Kgg V, Cook. 109 N E2d 107, 123 Ind App. 414 

Evidence held insafficieBt 

Conn.—Bianco v. Floatex. Inc, 144 A 2d 310, 145 
Conn. 523 

78, Ark.—Continental Moss-Gordin. Inc. v. Beaton, 
446 S.W 2d 226, 247 Ark. 426. 

Ga.—Marks v. Durrett, 194 S.E.2d 351. 127 GaApp. 
537. 

Mo.—42J& chad fa Link v. Link, App., 262 S.W.2d 
318, 321. 

Or.—Lumbermens Mut Cas. Co. v. Janueson, 447 P.2d 
384, 231 Or. 608. 

S.C.—CJjS. cited la liscnby v. Newsom, 107 S.E2d 
449, 452, 234 S.C. 237. 

79. CaL—Martinddl v. Bodreroi, 63 CaiRptr 774, 
256 CA.2d 56. 

D,C,—Kemminger v. Scoit MuaApp., lU A.2d 619. 

is Link v. Link, App., 262 S.W2d 
31K 321—Midnon v. Dodson, App.. 412 S.W.2d 
532. 

!^—Ccxnsd V. Batting, 27 Leh.LJ. 472. 

Test—Coastal Plains Devdoproent Corp. v. Tech-Con 
Cosp., QvApp.. 531 S.W.2d 143, or ref. no rev. 
err. 

§ 121* Testimony of Parties 
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86^ Ctdo—Cook v. Burt Chevrolet, Inc., App., 475 
P.2d644. 

88, iBd-ComsDeraal Credit Cbrp. v. Milkr, App., 
280NE2d 856. 

Tex.—Pedea v. Carpenter, Civ.App., 516 S.W.2d 19. 

91. Tex.—DoAl! Dallas Co. v. Trmity Nat. Bank of 
Didba, av.App., 498 S.W.2d 396, err. ref. no rev. 
err. 

$ 128. Fossesalon of Evidence of 
Debt 

98. Ga.—A M. Kkkkr & Co. v. Ckmeni A Evans & 
Ca. 160 S.E2d 869, U7 Ga.App. 346. 

§ 124* Payment by Bili, Note, or 
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4. PasTBicmt hy check held piims facte 
ofpiyiaeiit 

Utah—Joaii County Dept of PuMk Welfare v. Sum¬ 
mers, 426 P.2d 1, 19 Utah 2d 49. 

5. Evidcaiee held suffleteat 

(I) U.S.—Emptre Petxdeom Co. v. Sinclair Pipeluie 

Co., C.A.CoIa. 282 R2d 913. 


Anz.—Metheany v. Waitc, 429 P 2d 501, 6 Ariz.App. 9 
Ky.—Bensinger v West, 255 S.W.2d 29, 35 AL.R 2d 
1296 

N.Y—In re Le Peer’s Estate, 137 N.YS^d 33 
N.C—Haynes Petroleum Corp v Turlington, 135 
SE2d 43, 261 NC. 475. 

(2) CaL—Hanley v. Bank of Amenca Nat Trust & 
Sav. Ass’n, 63 CaLRptr. 161, 255 C.A2d 439. 

La —Swann v. Holley, App, 263 So 2d 478. 

Mont.—^Falls Implement Co. v. General Ins. Co. of 
America, 448 P.2d 675, 152 Mont. 250. 

Okl —Spartan Petroleum Corp. v. Cart Brown Drilling 
Co, 446 P2d 808 

(3) Other evidence. 

Idaho—Joseph v Darrar, 472 P 2d 328, 93 Idaho 762. 
N.D.—Kunick v. Trout, 85 N.W.2d 438. 

Evidence held insufficient 
U.S.—First Nat Co. v CLR.. CA, 289 F.2d 861. 
Ark.—Fletcher v Ray, 250 S.W 2d 734. 220 Ark. 844. 
La.—Abry Bros., Inc. v. TiUman, A{^., 148 So.2d 804, 
am on oth. grds. 162 So.2d 346, 245 La. 1017— 
Abry Bros, Inc. v Tillman, 162 So.2d 346, 245 La. 
1017 

Mo.—Hickerson v Con Frazier Buick Co., App, 264 
S.W.2d 29—Credit Equipment Corp. v. Weston, 
App., 315 S.W.2d 493. 

(2) In other respects 

Ind.—Arrow Petroleum Co v Ames, 142 N.E2d 479, 
128 Ind.App. la 

N Y.—Central Stone Co. v. John Ruggiero, Inc, 268 
N y S.2d 172, 49 Misc.2d 622—American Cement 
Corp. V Underhill Const Corp. 321 N Y S 2d 402, 
36 AD 2d 849. 

7. Intent of parties 

(3) Mo.—Credit Equipment Corp v Weston, App. 
215 SW2d 493. 

Evidence held without probative value 

Mo.—Hickerson v. Con Fraaer Buick Co., supra, n. 5. 
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9, Fla.—Siebnow v. Goss, App., 165 So.2d 251. 
Mffih—Haggerty v MacGregor, 158 N,W.2d 33, 9 
Mich. App. 671. 

12. Evuteoce held snfficteot 

Wis.—In re Kalkicki’s Will, 147 N.W.2d 343, 33 
Wi3S.2d 277. 

Evidence held insnffident 
U.S.—Great Am. Ins. Co. v. U.S., 481 F.2d 1298, 202 
CtO. 532. 

Wis.—In re Kalicfcki’s Will, 147 N.W.2d 343, 33 
Wis.2d 277 
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13. U.S.—KliaguuK V, Jerome, D.C.N.Y., 91 F.Supp. 
809. 

Ga.—Searcy v. Godwin, 201 SX2d 670, 129 GaApp. 
827. 

14. Ala.—Bryant v. De Kalb Warehouse Co., 71 
So.2d 5L 260 Ala. 443. 

Ga,—Smith v. Pope, 111 S.E2d 155. 100 Ga.App. 
369-Roswell Bank v. Beazse, 164 S.E2d 886, 118 
Ga.App. 610. 

Miss.—Bassett v. Stringer, 63 Sa2d 234.216 Miss. 766. 
Mo.—Bartkman v. Humphrey. 441 S.W.2d 335. 

N.C—Barixe v. Edwards, 77 S.E2d 646, 238 N.C. 215. 
Obk)—Leary v. Macheski. 110 NX2d 800, 92 Ohio 
App. 452. 

Pa.—Lardteri v. Lamont. 92 AM 229. 172 Pa.Super. 
35. 

Evidence held safficieiit to warrant sidxnission to 
jury. 

iowa—In re Plumb’s Estate, 129 N.W.2d 630,256 Iowa 
938. 

15. Wmh.-York v. Gaasland Co., 250 P.2d 967, 41 
Wash.2d 540. 
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17. Fla.—Krest-View Nursing Home, Inc. v. Soko- 
low, App., 177 So.2d 775. 

18. Md.—Wohlmuther v. Mt. Airy Plumbmg & Heat¬ 
ing. Inc., 223 A 2d 562, 244 Md. 321. 

19. Pa.—Jones v. Sternberg, 115 A.2d 803, 178 Pa.Su- 
pcr. 517 
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Neb—CJ.S. black letter siuninary quoted in In re 
Olson’s Estate, 95 N.W.2d 128, 133, 167 Neb. 799. 
22. Neb—GJJ5. quoted at length in In re Olson’s 
Estate. 95 N.W.2d 128, 133, 167 Neb. 799. 

24. Fla.—HensarUng v. Curtis Candy Co., 62 So.2d 
903. 

Ga.—West Lumber Co- v. Schnuck, 62 S.E2d 370, 82 
Ga.Aiq>- 799. 

Miss.—Garrett v. Pigford, 67 So.2d 885, 218 Miss. 840. 
Evid^ce held sufficient 
Ala.—Clancy Lumber Co. v. Howell, 70 So.2d 239,260 
Ala-243. 

Ky,—Cooperative Seed & Farm Supply Service v. 
White, 243 S.W.2d 663. 

Tex.—Dunlop Tire & Rubber Corp v. Slack, Civ,App., 
276 S.W.2d 400 
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28. Pa.—Coxe v Lehigh Val. R. Co.. 158 A2d 782, 
398 Pa. 424 

Evidence held sufSdent 

Aa.—^McCary v. Crumpton, 103 So.2d 714, 267 Ala. 
484 

29. Pa.—Com v, Wilson, supra, n. 28—^Haughey v. 
Ddten, supra, n 28—In re Scwack’s Estate, 59 
LackJur. 193—Northeast Aumni Bldg, and Loan 
Ass’n V. Schreiber, 158 A2d 773, 398 Pa. 425— 
Coxe V. Lehigh Val. R. CO., 158 A 2d 782,398 Pa. 

424. 

§ 127. -Manner, Form, and 

Medium of Payment 

36. Okl.—Spartan Petroleum Corp. v. Cun Brown 
Drilling Co, 446 P2d 808. 
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38. Accord and satisfaction 
Mo—Bohic V. Stemfels, 261 S.W.2d 936. 

Evidence held sufficient to raise jury question 
N.C.—Lett V. Markham, 145 S.E2d 907, 266 N.C, 318, 
44. U.S—^U.S. for Use and Benefit of D’Agostino 
Excavators, Inc. v. Heyward-Robinson Co., CA. 
Conn., 430 F.2d 1077, cerL den. 91 S,Ct 582, 400 
U,S. 1021, 27 L.Ed.2d 632. 

Mass.—Plea Realty Co. v. papusynski, 172 N.E.2d 841, 
342 Mass. 240. 

46. Cal.—Petaluma Bldg. Materials, Inc. v. Fenmost 
Properties, Inc., 4 Cal.Rptr. 268, 180 CAM 83— 
J. S. Schirm Co. of Orange County v- RoUingwood 
Homes Co., 17 CaLRptr, 1, 366 P.2d 444, 56 C.2d 
789. 

Tenn —Sremore v. E. T. Berwick Industries, Inc., 465 
S.W.2d 873, 225 Torn. 226. 
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50. U.S.—Capital Nat. Bank d Tampa v. Hutchinson, 
CAGau, 435 F.2d 46. 

Ala.—^Lee v. Southern Pipe & Su|^Iy Co,, 214 So.2d 
313, 283 Ala. 37. 

Cal.—Sausalito Shipbuildmg Co. v. La Rocca, 247 P.2d 

425, 112 CA.2d 812. 

Ga.— Ivey v. Electrical Siqqilies, Inc., 88 S.E2d 706,92 
GaApp. 542—Lnnsfoni v. Wilson, 149 S.E2d 515, 
113Ga.App. 602. 

Ky.—Waird v. Knox Gas & Produetkm Co., 322 5.W.2d 
487. 
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La.—Hammond Wholesale Implement Co. v. Hunt, 
App, 125 So.2d 696—Freiberg v. Rembert, App, 
213 So.2d 104. 

Mich.—'People for Use and Benefit of Michi^ Elec 
Supply Co. V. Vandenburg Elec Co., 72 N W,2d 
216, 343 Mich. 87. 

Pa.—Frankford Supply Co. v, Miley, 16 Bucks 400. 
Tcx.--Davis V, Stamcy, Civ.App., 350 S W.2d 669, err 
ref. no rev err. 
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52. Ark.—^Kellogg-Fontaine Lumber Co v. Cromc, 
240 S.W.2d 872, 219 Ark. 170 
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55. U.S.—Bottorff V. Ault. C.A.Ind.. 374 F2d 832. 
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N.E.2d 263, 11 IlLApp.2d 10. 

Wash.—York v. Gaasland Co., 250 P2d 967, 41 
Wash.2d 540. 

57. Ky.—Stovall’s Ex’r v. Slaughter, 268 S W 2d 943. 
61, Goto.—Gardner v. Mid-Contment Coal & Coke 
Co.. 368 P.2d 204. 149 Colo. 122. 
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Hanna Paint Co., 98 S.E.2d 137, 95 GaJ^pp. 605. 
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Geison, 168 N.W.2d 385, 16 MickApp. 637. 
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al 
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7. Fla.—Card City Utilities, Inc. v. Miami Gardens 
Shopfmg Plaza, Inc., App., 165 So.2d 199. 

Ga.'—Cooper v. Ihdilic Euance Corp.. 246 S.E2d 684, 
146 GauApp. 250. 

Hawaii—CJ.S. qiiotcd at kagtii ia Godoy v. Hawaii 
County. 354 P.2d 78, 84^ 44 Haw. 312. 

La.—ISynamic Exploration, Inc. v. Sugar Bowl Gas 
Coap., App., 367 Sa2d 18 writ den.. Sup., 368 
So.2d 142. 

Ma—CIS. qwtod at kagih k WaUick v. First State 
Bank of Fhnmngton, 532 S.WJUi 520. 

8 . N.Y.-Sirlm Plumbing Co. v. Mai^ HiB Homes. 

Ine., 280 N.Y.S.2d 166, 28 A.D.2d 567, motion 
den. 230 HEJd 394^ 20 N.Y.2d 401, 283 N.Y. 
S.2d 489, levd. on oth. gids. 233 N.E2d 917, 21 
KYJd 831, 288 N.Y.SJkl 914. 

Wyo.-^ii!tOtt V. Des Janfins, 227 P.2d 240, 67 Wyo. 
317. 
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9« U.S.—Maricd Service, Inc. v. National Farm lines, 
CJLQkL, 426 F.2d 1123. 

ArL-Boiwdl v. GiBett, 29S S.W.2d 758, 226 Ark. 
93S-Goins v. Sneed, 317 S.W.2d 269, 229 Ark. 
530. 

Gd.—American (Ml Serving Inc v. Hope Oil Co., App., 
44 CaLRpcr. 60^ 233 CLA.2d 822. 

DeL—Western Natural <jas Cc v. Ckks Service Gas 
Co, 201 A.2d 164, cert. den. SS S.Ct 189,379 U.$. 
905, 13 im2d 177 and 85 S.Ct 194, 379 U.S. 
905, 13 LJEd.2d 177. 

D,C—CJJS, d4»i in Vonlgaris v. Ftm, MtauApp., 116 
AJd691,692. 

H.—Uaiied Private Detective A Security A»’n^ Inc v. 
Cby of Ghiciic 371 N.£.2d 1087, 14 lEDec. 34, 
36 DLApp.3d 341 

ICim—Aaderson v. TMontai, 336 P.2d 821, 184 Kan. 
24a 


La —^Thomas v. Umversal C I.T. Credit Corp, App., 53 
So 2d 513—Vead v Rushing, App, 144 So.2d 494 

Mass.—Johnson v. City of Brockton, 391 N E.2d 940, 8 
Mass App 80. 

Miss.—McDaniel Bros Const. Co. v. Burk-Hallman 
Co. 175 So 2d 603, 253 Miss. 417. 

Mo,—Commercial Union Ins Co of New York v 
Fanners Mut Fire Ins. Co of St Louis County, 
App, 457 S.W 2d 224 

NJ—^k’ardviUe Estates, Inc. v. City of Trenton, 168 
A 2d 429, 66 N J Super. 51—Ross Systems v. Lin¬ 
den Dan-Dehte, Inc., 173 A.2d 258, 35 NJ. 329— 
In re Mills’ Estate. 212 A.2d 799. 88 NJ.Super 
502. 

N.Y.—Security Options CcKp. v. Sheltcai, 230 N.Y.S.2d 
950, 35 Misc.2d 741. 

N.C —Guerry v American Trust Co, 68 S.E 2d 272, 
234 N.C 644—Colhns v Covert, 98 S.E2d 26, 246 
N.C. 303 

Ohio—State ex rel. Parsons v Ferguson, 348 N.E.2d 
692, 46 Ohio St 2d 389, 75 0 0.2d 457—Nation¬ 
wide Life Ins. Co v. Myers. 425 N E.2d 952, 67 
Ohio App.2d 98, 21 003d 414. 

Okl.—L E Smith Const Co v. Bearden Plumbmg & 
Heatmg Co,. 372 P2d 229. 

Or.—Adams v. Crater Well Dnllmg, Inc., 556 P 2d 679, 
276 Or. 789. 

Pa.—Bove v Pennsylvania Mfrs Ass’n Cas Ins. Co, 12 
D. & C2d 286, 73 Montg 307, 71 York 133—Frey 
v McLaughlin, 10 Ldnunon 235 

S.C.—^Town of Beuiettsviile v. Bledsoe, 84 S.E.2d 554, 
226 S.C 214 

S.D—Sicfkes V. Clark Title Co.. 215 N.W2d 648, 88 
SD. 81 

Tenn.—Roach v Underwood, 241 S.W.2d 498, 192 
Tenn. 378 

Tex.—^Wheeler v. Metteauer, Civ.App., 283 S W.2d 95 
—Lawrence v. J, M. Huber Corp, Civ App., 347 
S W 2d 5—Burnett v. Masonic Grand Oiapter of 
Order of Eastern Star, Civ.App., 369 S.W.2d 513— 
American Cas. & Life Ins Co. v. Boyd, Civ.App., 
394 S.W.2d 685. 

Wyo.—Fulton v Des Jardins, supra, n. 8 

Void or demand 

Mo.-«taples v. O’Reilly, App., 288 S.W.2d 670. 

Tex.—R. G- McQung Cotton Co. v. Cotton Concentra¬ 
tion Ca„ Civ.App., 479 S.W.2d 733, err. ref. no rev 
err. 

Hole applicable to corporations 

flL—Dalton v. Wendt, 372 N.E.2d 720, 14 BLDec 524, 
56 IlLApp.3d 859. 
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10. U.S.—ipioted ia Hancock Bank v. U.S., 
D.C.Miss., 254 P.Supp. 206, 208, affd., C.A., 400 
F.2d 975. 

Ark.—Gautrau v. Long, App., 609 S.W2d 107, 271 
Ark. 394. 

Ga.—FUmders v. Columhra Nitrogen (2orp., 217 S.E2d 
363, 135 Ga.App. 21. 

N.M ^Rabbit Ear Cattle Co. v. Frieze, 453 P.2d 373. 
80 N.M. 203. 

OkL-Chy Nat Bank & Trust Co. v Harvey, 238 P 2d 
360, 205 Old. 428. 

Pau—Serve v. Pennsylvama Mfr’s Aas’n Cas. Ins. Co., 12 
D. & C2d 28a 73 Mtmtg. 307, 71 York 133. 

Tex.—^Employers Cas. Co. v. Universal Underwriters 
Ins. Co., Civ.App, 404 S.W.2d 954—Runck v. 
Runcte, Civ.Ai^., 407 S.W.2d 861, err. ref no rev. 
err. 

11. U.S— CJS, quoted ia Hancodc Baxdt v. U.S., 
D.CMtch., 254 ESupp. 206, 208, affd., CA. 400 
F.2d 975. 

12. U.S.—Collins v. Donovan, CAMa, 661 F,2d 
705. 

cal—American CM! Servfoe y. Hope (Ml CO., 15 <2al. 
Rptr. 209, 194 CA2d SSI. 

<3a.—Greene V. Melntyre^ 167 S.E2d 203,119 (5a. App. 
296. 

m.—Of Btid$emw v. Skxnbtid, 392 N.E2d 
641, 29 ELDec. 944, 74 ni.App.3d 1. 
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13. Wash.—Puget Sound Alumni of Kappa Sigma, 
Inc V. City of Seattle, 422 P 2d 799. 70 Wash.2d 
221 

14. Neb.—Jensen v. Manthe, 95 NW,2d 699, 168 
Neb. 361 

16. La—^Whitehall Oil Co. v Boagni, App., 217 
So.2d 707, am. on oth grds. 217 So.2d 716, affd 
229 So 2d 702, 255 U 67. 
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FSupp 321 
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Public Power Dist, CANeb., 190 R2d 852 
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Kan.—CJ[.S. black letter sommary quoted in Clark v 
CBnpman, 510 P.2d 1257, 1263, 212 Kan. 259. 

Miss.—McDaniel Bros. C^onst v Burk-Hallman Co., 
175 So.2d 603, 253 Miss. 417. 

NJ—^Wildwood Trust Co. v DeCorrevant, 90 A2d 
no, 20 NJ Super. 559. 

Vt—Wilson v. Alexander, 428 A.2d 1089, 139 Vt 279. 

20. Mich.—General Motors Corp. v. Eiteipnse Heat 
& Power Co., 86 N.W.2d 257, 350 Mich. 176. 

Miss.—Presley v. Amencan Guarantee & Liability Ins. 
Co, 116 So 2d 410, 237 Miss. 807—McDanid 
Bros. C^onst. Cb v Burk-Halhnan Co., 175 So.2d 
603, 253 Miss. 417 

Mont ’—CJS, quoted in Sturdevant v. Mills, 580 P,2d 
923, 926, 177 Mont. 137. 

NJ.—^Plaintifield Bldg. & Land Co. v New Jersey 
Mortg. & Title Co., 82 A2d 439, 14 NJ.Super. 
385. 

N.Y.—Sperry v. Saul, 178 N.Y.S.2d 421, 14 Misc.2d 
161. 

Or —Adams v Crater Well Drilling, Inc., 556 P.2d 679, 
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Pa—^Bove v. Pennsylvania Mfrs. Ass’n Cas. Ins. Co., 12 
D. & C.2d 286, 73 Montg. 307, 71 York 133. 
Duress as basis of action not vitiated by allega¬ 
tions of mistake of law 

Del.—Helmtfich & Payne v. Colorado Interatate (3as 
Co., 187 A2d 67, 5 Storey 289. 

“Volunteer role” precludes rccoTcry 

N.J.—Matter of New Jersey State Bd> of Dentistry, 423 
A.2d 640, 84 NJ. 582. 
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21. U.S.—G JiS. dted in Gulf Oil Cbip. v. Lone Star 
Produemg Cb„ CATcx., 322 FJd 28, 31, 

Cal.—Foxx v. Wilhams, 52 CMLRptr. 896, 244 CA2d 
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N.CApp. 129. 

3S^» La.—Page v. H. B White S<m, Inc.. Ak>., 277 
So.2d 725, writ ref. Sup., 279 So.2d 688. 

42. Fla.—City of Miami v, Kctoo, 115 So.2d 547. 
Pa.—Randatsca v. Alberts, 171 A.2d 571, 193 Pa.Super. 
213. 

Wash.—Hawkisson v, Conmflf. 334 P2d 540 53 
Wash.2d 454. 

ColoMdile legal lis^t 

D.C.—CJ,S. cttad in Voulgxris v. Press, Mim.App., 116 
A.2d 691, 692. 

g 135 , -Payments Iietween Par¬ 

ties to Fiduciary Relation 

45* Mast.—Jkilmsofi v, City of Brockton, 391 N.E2d 
m 8 3iiiM.Ai^ 80. 

Fa.—la re Doi^herty’s Estate, 44 Del 93, 7 Fiduciary 
!3t. 

Wis.—IB « De&ig’s Estale, 181 N.W.2d 433.49 Wis.2d 
237. 

I 135 , -Payment of Debt of 

Third Person 
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D.C—A. Gusman, Inc. v. McGrath, D.C, 94 F.Supp. 
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supra, n. 25—Mutual Ltfe Ins. Co. of N.Y. v. 
Wifeam B. Kesskr, Ino, 202 N.Y5.2d 92. 25 
MiacJd241 

N.C—Firm Nat City Bank v. McManus, 223 S.E2d 
554, 29 N.CApp. 65. 

35, N.Y.—Dril Enterprises, Inc. v. DeLeo. 449 N.Y. 
S.2d 587, 113 hfisc.2d 544. 

33, N.C—CJS, qaoled hi VS, Fidelity ft Guaratity 
Ca V. Reagan, 122 S-E2d 774, 781, 256 N.C L 
39. Kan.—Westamenca Securities, Inc. v. Comdius, 
520 P.2d 1262, 214 Kan. 301. 
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44. Secofery from payee's aari^iee 

Pa.—In re Bratherkk's Trust, 19 D. ft C.2d 272. 4? 
Dd. 28. 

45. Cal.—American Oil Semet v, Hope Oil Ca, 15 
Cai.Rptr. 209, 194 CA.2d 581. 

loiwa—CJ,S. dted in Reeves v. Better Taste Popcorn 
Cb., 66 N.WJd 853, 857, 246 Iowa 508. 

Mich.—CJS. quoted hi General Equipramt luiBis. v. 
Bfele Press Inc., 160 N.WJd 370, 373, 10 Mich. 
App 676. 

Ohio-Ohio Co v. Rosemeur, 288 N.E2d 326,32 Ohio 
App.2d 116. 

In suits for the enforcement of quasi 
contractual obligations arising from 
payments of money by mistake, inter¬ 
est is not allowed as a matter of right 


but depends upon considerations of 
practical justice and fairness.^* ^ 

513. U3.—Swift ft Co. V. U.S., CA.Md., 257 F2d 
787, cen. den 79 S.Ct. 60. two cases, 358 U.S 
837, 3 L.Ed2d 73, rch. den. 79 S.Ct. 220, 358 U.S. 
901, 3 L.Ed.2d 152, and 79 S.Ct. 221, 358 U.S. 
901, 3 L EdJd 152. 

52. La.—Thomas v. Universal C.LT. Credit Corp., 
supra, n. 26. 

54. U.S.—Slamer v. U.S., 148 0.0. 482. 

La.—Continental Oil Co. v. Jones, App., 191 So.2d 895. 

§ 158. Failure of Consideration 
Library References 
Payment «»89(l-8). 

56. N.C—CJ3. dted in MiBs v. Bosm, 80 S.E2d 
365, 368, 239 NC 498. 

§ 160. Actions 

Library References 
Barron and Holtzoff, Federal 
Practice and Procedure 
§ 3280. 
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62. Cal—Lewis v. Fahn, 247 P.2d 831, 113 CAJd 
95. 

63. Nature of action 
(4) Other cases. 

Kan.—^Westamenca Securities Inc v Comehus, 520 
PJd 1262, 214 Kan. 301. 

Va.-Vkk V. Siegd, 62 S Eld 899. 191 Va. 731. 

65. U5 —Sawyer v. Mid-Continent Petrokum Corp., 
CA,N.M., 236 Eld 518. 

Cal.—Gray v. Wktmore, 94 Cal.Rptr. 904, 17 CA.3d 

1 . 

RC.—Johnson v. Hooks, 205 S.E2d 796, 21 N.CApp. 
585. cert den. 207 REld 754, 285 RC 660. 

Nature aatl form of actioa 
(!) Tenn.—Southem Housing Co. v. Morten, 242 
S.W.2d 843, 35 TennApp. 109. 

CoBtrads 

Vt—Berard v. Dolan, 100 AJd 581, U8 Vt 116. 
67. N.Y.—Gereof v. Swrency, 286 N.y.S.2d 541, 29 
AD.2d 646, mod. on otb. grds. 289 N.Y.S.2d 392, 
29 AD.2d 765, mod. on oth. grd& 239 N.E2d 
521, 22 Ry.2d 297, 292 RY3.2d 64a 
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76. Idaho—Barnett v. Aetna Life Ins. Co., 580 PJd 
849, 99 Idaho 246. 

ActioB held Bot hsrred 

Tex.—Pearson v. American Fidelity ft Cas. Col, Ocv. 
App., 321 EW.2d 62a err. ref. no rev. err. 

Laches held not abotea 

Cal.—Kohas v. Gdhgaii, 342 P.2d 265, 172 CA.2d 384. 

La^es not applicalde 

R.!.—lodklaas v. SiNmiian, 370 A.2d 1277, 117 RJ. 
69L 

SI. Mkk-Barkev.GnfdMobiieHooiraSd^ 

149 RWJd 236. 6 MidiApp. 386 

Other matters have been held not 
prerequisite to recovery of money paid 
under compulsion.*^ 

SZ5. Wash—Puget Sound Alumni of Kappa Sigma, 
Inc. V. City of Seattle, 422 P.2d 799, 70 Wash.2d 
222 . 

53. Dei—Northern Natural G» Co. v. Hugotoe 
Flams Gas ft Od Ca, Super., 187 AJd 432, 5 
Sterey 348. 

La.—Hsrgravt v. T. E hCxon Ijmmher Ga, Apfx, 143 
SoJd264. 

54. Tex.—Pram Lahonsories. laa v. Fram Laborafio- 
ries-South, laa, DvApp., 445 S.WJd 533. 
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gi5. La.—Baudoin v. Calker, App, 153 So.2d 169. 
$7. Heading held sufficient 
^ 1 ) US—Margan Guaranty Trust Co of New York 
V. Martm, CA.IH., 466 F.2d 593. 

Cal.—Kolas v. CoUigan, 342 P.2d 265, 172 C A-2d 384. 
Pteading held insufficient 

La.—Insurance Co of North Amenca v Davidson, 
App, 282 So 2d 585. 

N.Y—Homeland Gardens v. Johnson Quality Homes, 
137 N.Y.S2d 135—Maunce Lmder & Son Associ¬ 
ates, Limited v. Sterling Nat Bank & Trust Co of 
NY, 198 NYSld 446. 26 Misc2d 910 
Pa.—Randazza v Alberts, 24 D. & C.2d 143, affd. 171 
A 2d 571, 195 Pa Super. 213. 

page 376 

9L AQegationa held insiifficient 

(1) N.Y.—Interstate Hoiding Corp. v. Hammcnnan. 
101 N.Y.S.2d 648. rood, in part and revd. in part on 
oth. grda. 109 N.Y.S 2d 720, 279 App.Div. 783. 

Pa.—Randazza v, Alberts, 171 A.2d S71, 195 Pa.Super. 
213. 

93. AllegatiOBS 

Ga.—clones v. Howard, 264 S.E2d 587, 153 Oa.App. 
137, 

98. U.S.—Stanolmd Oil & Gas Co. v. Bndges, D.C 
Old., 160 F.Supp. 798—Cent R. Co. v. 
Midwestern Grain Co., D,C.Mo., 308 F.Supp. 323. 

Mich.—Moll V. Wayne County, 50 N W.2d 881, 332 
Mich. 274. 

Mo.—C.JJS. died in Staples v. O'Reilly, App., 288 
S.W.2d 670, 678. 

Neb.—CJ5. died hi Hersch Bldgs, Inc. v. Steinbnech- 
er, 253 N.W.2d 310, 312, 198 Neb 486. 

N.G.—Bradsher v, Morton, 106 S.E2d 217, 249 N C 
236. 
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99. Mlitike 

(2) Other easel 

U3.—Sawyer v. MiiKbntnient Petndeenn Corp., CA 
N.M., 233 F.2d 518. 

2. Where payaieat was made thnmgli 
etc. 

(2) Other matters. 

N.y.-Mlutttal Life Ins. Co. of N.Y. v. William B. 
Kemkr, Inc., 202 N.Y5,2d 92. 25 Misc-ld 242- 
Oraene d; Ladd v. Berastdn. 242 N.Y.&2d 367, 39 
MiicJd!Q62. 

5, Fgyinedi are pTfaimd 

S.C-Brfter v. Allea, 66 &E2d 618, 220 S.C 141, 

8. N.C-Bradaher v. Morton, 106 S.E2d 217. 249 

N.C23& 

Erideace hdd adaiMftke 

a)Cil—Mdlery.Bcown,2»F:hi572, t36CA2d 
763-Koliis V. CoOigan. 342 P.2d 26S. 172 CA2d 384. 

9. HL—Edward P. Affimn Co. v. Village of Dolton, 

181 RE2d 151. 24 0.26 233. 
EridMcahddaiilBckMt 

(1) U.S.—Levia v. Dbnoad Siase XWtxy 0>., D.C 
DeL, 175 F5epp 851. 

Cola—American Medical and Deaftal Am’n v. Brown, 
$44P.2d!89, 1400)10.341. 

Midt—Generil Eqaipment Mhs. v. 0bie Press, Ihc, 
166 N.WJd 3?a 10 WdLApp. 676. 

N.Y.-GfeeBe A Ladd v. Benmlem. 242 N.Y.S.2d 367, 
39|idK.2d 1062. 

Wyo,-terhr v. Hodictt, 352 PJd 23a 

(2) QfcL->4E:o«as v. 0»B%wi. 342 P2d 265, 172 
CA2d384. 

(3) NLC-^caddmr v. Mocton, 106 SE2d 217. 249 
N.C236, 

Tcat^^liwyifd y. Kennedy. OvAfipw 241 EWOd 767, 
car, sdt. no rev. err. 

(5) N.Y.^-«ecariiy Optioiit Corp. v. Shdton, 230 
KYSM 95a 35 Ifhc2d 741. 

^ US.—Wood Ljunttcr Co, v. Vaaghit, CAAla., 
207 PJd 93t-8m«3er v, Mid-Gondnent Petroienm 
COrp., CAMIL. 236 P2d 518. 


Anz.—Douglas Inv. Co v Van Ness, 468 P.2d 568, 105 
Anz, 541 

Ark —Peafcer v. PoweU, 398 S.W.2d 58, 239 Ark. 1134. 
Cal —Bridges v. Cal-Pacific Leasuig Co., 93 CaI.Rptr. 
796. l6CA.3d 118 

Fla.—Hill V, Coplan Pipe & Supply Go, Inc., App., 296 
So.2d 567. 

Ill.—^Damgeles v. Regas, 183 N.E.2d 558, 36 nLApp.2d 
14 

Mich.—General Motors Corp. v. Enterprise Heat & 
Power Co., 86 N.W 2d 257, 350 Mich. I76~Hege- 
man v. Lucky Drug Stores, Inc, 184 N.W.2d 766, 
28 Mich.App. 629. 

NY—^Zinser v Matthews Development Corp-, 114 
Ny.S.2d 18, 280 AppDiv. 827 
Ohio—Firestone Tire & Rubber Co. v. Central Nat 
Bank of Oeveland, 112 N.E2d 636. 159 Ohio St 
423. 

Or.—McMunn v. ML & H Lumber, Inc, 429 P.2d 798, 
247 Or. 319. 

Tex.—Outlaw v. Settegast, CivApp., 338 S.W.2d 291, 
err. ref. no rev. err. 

Evidence held insufficient 

(1) Ky.—M. R Kopmeyer Co. v. Barnes, 276 S.W.2d 

21 

N.Y.—Langer v. Amalgamated Mut Auto. Cas. Co., 
199 N.Y.S,2d 106, 10 AD.2d 733. app. dism. 
conditionally 215 N.Y.S.2d 85, 9 N Y2d 787, 174 
N.E2d 754. 

(2) NJ,—Plainfield Bldg. & Land Co. v. New Jersey 
Mortg. & Title Co., 82 A.2d 439, 14 NJ.Super. 38!^- 
Shalit V. Investors &v. and Loan Ass'n, 244 A2d 151, 
101 NJ.Super. 283. 

(3) N M.—Rabbit Ear Cattle Co. v. Sink, 453 P.2d 
375, 80 NJM. 205. 

(4) La.—Martin v. T E James & Co., 112 So.2d 86. 
237 La. 633. 

N y.—Washecka v. Brownyard, 219 N.y.S.2d 320 

(6) To establish other particular matters. 

U.S.—Levin v. Diamond State Poultry Co., DCDeL, 
175 F.Supp. 851, 

Cal—American Oil Service v. Hc^ Oil Co., 15 Cal. 
Rptr, 209, 194 C.A.2d 58L 

dear or palpable prtxif of unilateral mistake 
U.S.—Thomas v. Johnston, CAOhio, 411 F.2d 669, 
staring Kentucky law. 
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10. R.I.—Spenard v. Rhode Island TeleviskMi Co., 97 
A2d 582. 80 R.1. 433. 

Tex.—Greene v. Bates, Civ-App., 424 S.W.2d 5. 

11. N.Y.—Faske v. Gershman, 215 N,Y.E2d 144, 30 
Misc.2d 442. 

Tex,—Minyard v, Kenredy, supra, n. 9. 

12. Mich.—Tttuk v. Andersen. 175 N.W.2d 322, 21 
MicEApp. 1. 

14. Mick—Genaral Equipment Mfis. v. Press, 
Inc., 160 N.W.2d 370, 10 MickApp. 676. 

Fa.—Huber v. GiOe^ 58 Laiic.Rev. 387. 

15. Evidence held insuffickot fbr jury 
U.S.—Macs V. Livingstone, CAMass., 301 F2d 99, 
19, lE-Stifd, Kioto & Co. V. Coloia, 276 N.E2d 

408. 2 IlLApp.3d 224. 

22, T«t.—Greene v. Bates, CivApp., 424 S.W.2d S. 

23. Fa.—Huber v. Gillesi^ S8 LancJLev. 387. 
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28. Akdea^penasd Phzmiaiqg & Hearing Ca v. 

Wright, 370 P2d 519. 

ISkcessitF fbidhig 

Ariz.—S. J. Lmd, Inc. v. Makler. 504 F.2d 513. 18 
Ariz.App. 572. 

34. D3.-"6hwyer v. MidGiiHitinent Petretettm Corp., 
CAN.M.. 236 F2d 51K 

Kam-Schiiidler v. Ross, 320 P.2d 813, 182 Kan. 277. 
la.—13. }>. Le Masse, lac. v. Lomar Const Co., Apft, 
I94Sa2d426. 

OMrptoient 

(2) Other mattets. 


PEACE 
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Pa—In re Bretherick’s Trust, 19 D. & C.2d 272, 47 
Del 28. 

In a proper case the court may dis¬ 
miss the complaint 

34.5. N.Y —^Brown v Sibley, landsay & Curr CO., 
200 N Y.SJ2d 289. 11 AD,2d 622. 

PAYOLA. A lately coined, particular¬ 
ly descriptive, expression, but not an 
authentic word. It denotes to the pub¬ 
lic the unsavory practice of making 
gifts to receptive representatives of 
powerful governmental agencies as a 
means of currying favor and enhanc¬ 
ing prospects of economic or other ad- 
vantages.^^*^ 

35.50. FU,—State v. Hazelhcf, App., 148 So.2d 28, 
3X 

PAYROLL. Paymaster's list of those 
entitled to receive compensation.^^'^^ 

35^5. U.S.—Smith v Kingsport Press, Inc., D.C. 
Tenn., 233 F.Supp. 643, 647. 

PEACE. 

3. Iowa—City of Etes Moines v. Rdter, 102 N.W.2d 

363, 366, 251 Iowa 1206. 

SC—State V. Edwards. 123 S.E2d 247, 249, 239 S.C. 
339. 

4. *Tabllc peuce” similsrly de0ned 
Vt.-State V, Thompson, 84 A2d 595, 117 Vt 70. 
The peace 

That state and sense of safety, which is necessary to 
the comfort and hapiniiess of every citizen, and which 
govenunent is msrituted to secure.—Malky v. Lane, 115 
A 674, 676, 97 Conn. 133—State v. Van Allen, 102 
A2d 526. 527, 140 Conn. 586. 
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6. Iowa—City of Des Momes v. Rater, 102 N.WJd 
363, 366, 251 Iowa 1206. 

Peace officer. 

11, Ga,—Vandiver v. Endicott, 109 S.E2d 775, 777, 
215 Ga. 250. 

A amsovarion olEicer is not a ^'peace cfficer’* vrithin 
c<»stitutional provision prohibiting unlawful searches or 
seizures.—People v. Bissonette;, 42 N.W.2d 113, IIS, 
116, 327 Mkh. 349. 

12. Ga.—^Vandiver v. Endicott, 109 S.E2d 775, 777, 
215 Ga. 250—Vandiver v. Manoing, U4 SJ3>2d 
121, 124, 215 Ga. 874. 

16. Siinilarly defined 

(1) The term ‘*peace officers’* generally includes riier- 
iffi and then dq)oties, coostalfies, marshah, members of 
the police force of ettka. and otlto ofiioeis whose doty 
is to enforce and preserve public peace.—Fbpple v. 
Bbsonette, si^ira^ n, 11. 

Miss.—JoOiff V. State, 215 So2d 234, 237. 

(2) Within statute defining **peace officer** as a«y 
person who by virtue of his iffice or pribBc employmeiit 
is vested by law with duty to maintahi priblic order or to 
make arrest for ofienses, *’pcace officer” fodudes only 
there hodiviidto who are xeqohcd by theh e^ 

to give fiiQ time to preservation of pubrie order. 
ni-People V. Fcny. 327 N.R2d 167. 171, 27 BL 
A|)p.3d23a 

<3) **Feace officers*’ indudes police officers plus court 
officials; eerto comt atteodaim oto riktlm, pa^ 
probarikm officeiTi;, humaw soeaci;y Sjgent^ 
certo stare auto chy tax toi^ectois, to raihoad pol^ 
N.Y—People v. Xadcson, 339 N.Y54dl 429, 435, 72 
Mi8C.2d 297. 

State highway patrolmen as not 
peace ofSc^ see States § 66. 

Public peace. 
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21. Similarly defined 

(1) The term “pubhc peace” means the peace or 
tranquility of the community m general, the good order 
and repose of the people composing a state or munici- 
pahty.—People v. Bissonette, 42 N.W.2d 113, 116, 327 
Mich 349. 

(2) The term “public peace,” means that tranquility 
enjoyed by a community when good order reigns among 
its members.—State v. Winkels, 283 N W. 763, 764, 204 
Minn. 466. 

Breach of pobtic peace may embrace any crimi¬ 
nal violation 

N.Y.— CJS. dted in McNamara v. Waterfront Com’n 
of New York Harbor, 206 N Y.S.2d 479, 480. 11 
A.D.2d 1017. 

22. Vt—State v. Wixon, 114 A.2d 410, 412, 413, 118 
Vt. 495. 

24, Vt.—State v. Wixon, supra, n. 22. 
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2$. Peace of the state 
The protection, security and immunity from violence 
which state undertakes to secure and extend to all 
persons within its jurisdiction and entitled to the benefit 
of its laws.—U.S. V. Grimes, D.CGa., 229 F.Supp, 289, 
296. 

Peace bond is in nature of a conditional fine.—Healy 
V. Com.. 191 S.E,2d 736, 737, 213 Va. 325. 

PECUNIARY. 
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58. CMiio—Columbus & Southern Ohio Elec. Co v. 
Peck. 118 N.E.2d 142, 145, 161 Ohio St. 73. 

Similarly expressed 

(1) “Pecuniary” in the ordinary sense relates to mon¬ 
ey and mcmetaiy affairs.—Robertson v. White, 136 
N.E.2d 550, 554, 11 ffl.App.2d 177. 

59. Exacted or given in money 

(Xiio—Columbus &. Southern Ohio Elec. Co. v. Feck, 
supra, n. 58. 

80. Cttno—Columbus &, Southern Ohio Elec. Co. v. 

Peck, supra, n. 58. 

Similarly defined 

(1) Relating or pertaining to money. 

CHuo—Coliunbus & Soutbem Ohio Elec. Co. v. Peck, 
supra, n. 58. 

0) Having regard to money; of which money is the 

Ohio—CdluiabBs & Southern Ohio Elec. Co. v. Peck, 
supra, n. 58. 

82. (%k>—Odombos & Scmthem Ohio Elec. Co. v. 
Peck, supra, n. 58. 

PEDESTRIAN. 
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70. Ala.—Parker v. ISuiziingham Elec. Co., 48 So.2d 
873, 877, 254 Ala. 488. 

Cal.—Jennane v. Forfar. 240 P.2d 351, 353, 108 C A 2d 
849, 30 A.L.R.2d 860. 

Etyndogleally, word “pedestrian” refers to the foot 
or pedal extremity.—^Peterson v. Continental Cas. Co., 
483 P.2d 445. 446. 25 Utah 2d 408. 

72. Cai—Jermane v. Fmfar, supra, n. 70. 

Sindlarily defined 

(1) A peraon not in a vebicJe^ but merely traveling cm 
foot—Gary Rys. v. Dillon, 92 N.EJW 72a 722. 228 
Ind. 558. 

(2) A walker.—Parker v. Birmingham Elec. Co., su¬ 
pra, n. 70. 

CdL—Jermane v. FmrfiLr, sijpn, n. 70. 

(3) ^ledfically,' a prafesskmal walker.-^ennane v. 

«Q|Ha, n. 70. 

(4) “Pedestrian” indludes aH persons on foot whether 
be walking, standing still or performing labor.— 

Garfin v. Thomas, 84 S.E.2d 491, 493,90 Oa.App. 835. 

73. Penon ttxndiiig <» highwiy 

The statmory definition of “pedestrian” is broad 
enough to inchide persons standing upon the highway as 


well as those traversing it —See v. Willett, 360 P 2d 592, 
593, 58 Wash 2d 39. 

74. Md.—Braswell v. Burrus, 284 A.2d 41, 43, 13 
Md.App. 513. 

Purpose immaterial 

Person afoot on highway, regardless of his purpose in 
being there, is “pedestrian”.—Spam v. Livingston, Tenn 
App., 440 S.W 2d 805, 807. 

Motion not essential 

Person on foot does not cease to be “pedestnan" 
merely because he is not in motion. Peterson v. Conti¬ 
nental Cas Co, 483 P.2d 445, 446, 25 Utah 2d 408. 

78. Cal.—Jermane v. Forfar, supra, n. 70. 

Bicycle riders 

Children ndmg a “toy bicycle,” that is, a bicycle with 
a wheel diameter of less than 20 inches, in distinction to 
a “statutory bicycle,” that is, a bicycle with wheels more 
than 20 inches m diameter, on the sidewalk, are “pedes¬ 
trians” within statute providing that operators of ve¬ 
hicles shall yield the right-of-way to pedestrians on 
sidewalks.—Bey v. Transport Indem. Co., 127 N.W.2d 
251, 256. 23 Wis.2d 182. 

79. Ohio—Jones v. Santel, 128 Na2d 36, 38. 164 
Ohio St. 93 

Similarly expressed 

(1) It has been judicially established that a person 
walking upon or across a highway does not cease to be a 
pedestnan when pushing a cart, or a lawn mower, or a 
baby carriage, or when pulling a cart—Jennane v. 
Forfar, supra, n. 70. 

Person leading mule not pedestrian 
Va,—Bayne v. Tharpe, 111 S.E.2d 816, 818, 201 Va. 
484 

Pushing motorcycle 

Md.—BrasweU v. Burrus, 284 A.2d 41. 43, 13 MdApp. 
513. 

PEDIGREE. 
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89. N.y.-In re Powers* Estate. 96 N.Y.S.2d 25, 27. 

90. Ark.—Danids v. Johnson, 226 S.W.2d 571, 576, 
216 Ark. 374, 15 AX.R.2d 1401. 

PEEP. To look cautiously or slyly— 
as if through a crevice—out from 
chinks and knotholes.’” 

7.50. N.C—State v. Bivins, 136 S.E.2d 250, 262 N C. 
93—Matter of Banks, N.C, 244 S.E2d 386, 390. 
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PEEPING TOM. 

9. N.C—CJJS. cited in Matter of Banks, 244 S.R2d 
386, 389, 295 N.C 236. 

PEERS 

14. Neb.—CJ.S. dted in State v. FaUis, Neb, 288 
N.W.2d 281. 284, 205 Neb. 465. 

PEN. 

22. Similarly defined 

(1) Pen IS a small enclosure for animals or any small 
place of confmement—Western Pac. R. Co. v. Wasatch 
aemical Co., 217 P.2d 371, 373* 117 Utah 411. 

26. Pen register is a mechanical device attadied on 
occasion to give telephone line usually at central 
tdephone offices whereby permanent and complete 
record of tel^hmie' numbers dialed may be ob¬ 
tained.—U.S. V. Guglielmo, D.C.111., 245 F.Supp. 
534, 535, affd., CA., 371 F.2d 176—U.S. v. Venlo, 
C.A.Pa., 533 F.2d 838, 845. 

(2) A mechanical device attached on occasion to 
given telephone line, usually at oentrd tdephone offices; 
and a pulktion of dial on a line to which pen regjsta' is 
attached records on paper tape which becennes perma¬ 
nent and coipplete record of outgoing calls as wdl a$ 
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numbers called on particular Ime.—^U.S. v. Covello, 
CA.NY., 410F.2d 536, 542. 

(3) Its use does not mvolve monitonng of te igphonf 
conversations. Application of U.S. in Matter of Order 
Authonzing Use of a Pen Register, D.C.N.Y., 416 
FSupp. 800, 801, affd. in part, revd. m part on oth. 
grds, C.A., 538 F 2d 956, revd. on oth. grds. 98 S Ct 
364, 434 U S. 159, 54 L.Ed.2d 376 

PENAL. 
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30. N.C.—State v. Rumfelt, 85 S.E.2d 398, 400, 241 
N.C 375. 

Similarly expressed 

(2) The word “penal” pertains to any punishment or 
penalty and relates to acts which are not necessarily 
delineated as criminal —State v. Lowry, 230 A.2d 907, 
913, 95 N.J.Super. 307. 

Other phrases: 

35. Phrases 

(7) “Penal servitude” in English criminal law is a 
punishment which consists in keeping the offender m 
confinement and compdling him to labor.—Black L.D. 

PENALTIES 

§ 1. Definition, Nature, and Cre¬ 
ation 

Library References 
Penalties 
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1. Mont.—^Hidden Hollow Ranch v. CoUins, 406 P.2d 

365, 146 Mont 321. 

Nd?.—CJ.S. dted in Arthur v. Trmddi, 96 N.W.2d 
208, 216, 168 Neb. 429. 

N.C—State v. Rumfelt, 85 S.E.2d 398. 241 N.C 375. 
S.C.—CJJS. cited in South Carolina State Highway 
Dqpt V. Southern Ry. Co., 122 S.£.2d 422, 424, 
239 S.C 227. 

Tex.—Corpus Juris quoted in Smith v. Basham, Ov. 
App., 227 S.W.2d 853, affd. 233 SW.2d 297, 149 
Tex. 279 

Other definitions 

(7) US—^In re Thrift Packing Co, D.CTex., 100 
F.Supp. 907—U.S V. Witherspoon, C.A.Tenn., 211 F.2d 
858—U.S. V Parkinson, CA.Cal, 240 F.2d 918—U.S. 
V. O.G. limes Corp., D.C.N.Y., 203 F.Supp 60. 

Cal.—Sawyer v. Barbour. 300 P.2d 187, 142 CAAl 
827. 

UL—Superior Laundry & Lmen Supply Co. v. Edman- 
son-Bock Caterers, Inc., 136 N.£.2d 610, 11 EL 
App.2d 132, 61 A.L.R.2d 933. 

N.Y.—People v. Ansonia Van & Storage Co., 248 N.Y. 
S.2d 391, 42 Misc.2d 328. 

“Statutory penalty” 

(2) Cal —Los Angeles County v. Bailerino, 32 P. 581, 
582, 34 P. 329, 99 Cal. 593, affd. 34 P. 329,99 Cal 593. 
Or.—Nordling v. Johnston, 283 P.2d 994, 205 Or. 315, 
48 A.L.R.2d 1369, reh. den. 287 P.2d 420, 205 Or. 
315, 48 A,L.R.2d 1369. 

(4) People v. Corcillo, 88 N.Y.S.2d 534, 195 Misc. 
198, affd. 97 N.Y.S.2d 319, 276 AppJJiv. 675, app. den. 
98 N.Y.S.2d 592, 277 App.Div. 911. 
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2. Cal.—Bisno v. Sax, 346 P.2d 814, 175 CA.2d 714. 
Mo.—CJr.S. quoted at lengfii in Julian v. Burrus, App., 

600 S.W.2d 133, 141. 

N.C.—CJJS. quoted at leagfii in ABxed v. Graves, 134 
S.E.2d 186, 192, 261 N.C 31. 

Civil penalty like punishment fbr civil cmitempt 
U.S.—U.S. v. Swinghne^ Inc., D.CN.Y., 371 F-Simp. 
37. 

3. ffi.—H(toaniiv.Ciark,372N.E2d74, KDIJDec. 

269, 69 m.2d 402, 98 A.L.R.3d 886. 

Mo.—Julian v. Burrus, App.* 600 S.W2d 133. 
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Tex.'^Corpiis Juris quoted in Smith v. Basham, supra, 
n. 1. 

*ynnishment” held synonymous 
Cal.—Bisno v. Sax, 346 P.2d 814, 175 CA.2d 714. 
Strict and primary denotation 
U S.—Schaefer v. H. B. Green Transp, Line, Inc., C A. 
m.. 232 F.2d 415. 

Deterrent 

Cal—State v. Oty and County of San Francisco, 156 
Cal.Rptr 542, 94 C.A 3d 522. 

D C—CoUins V. Brown, D C., 268 F.Supp. 198, 

page 389 

4. Fla.—^Florida State Bd. of Architecture v. Seymour, 

62So.2d 1. 

N.C—State v. Rumfelt, 85 S.E2d 398, 241 N.C 375. 

5. Fla.—Ciravolo v. The Flonda Bar, 361 So 2d 121. 
Pa.—Goldberg v. Green, 87 Pa.Dist. & Co. 17. 

6. Neb.—Arthur v. Trindcl, 96 N.W.2d 208, 168 Neb. 

429. 

7. Fla.—Flonda State Bd. of Architecture v. Seymour. 

supra, n. 4. 

Dl.—Wilkes V. DeezBeld-Bannockbum Fire Protection 
Dist. 399 N.E2d 617, 35 HlDec. 551, 80 ffl. 
App.3d 327. 

Pa.—Goldberg v. Green, supra, n. 5. 

Fine or other punishment 

N.C—State v. Rumfelt, supra, n. 1. 

8. U.S.—U.S. V. Eureka Pipeline Ca. D.CW.Va., 401 

F.Supp. 934. 

N.Y.—Application of Ddchanty, 115 N.y.S.2d 610, 202 
Misc. 40, affd. 115 N.YA2d 614, 280 AppDiv. 
542. alfd. 108 N.E2d 46. two cases, 304 N.Y, 725, 
727. 

Or.—CJ jS. dted in N<»dling v. Johnston, 283 P.2d 
994, 999, 205 Or. 315,48 A.L.R.2d 1369, reh. den. 
287 PJld 420. 205 Or. 315, 48 A.LR.2d 1369. 

9. Ovil or crimBial natnre of penalties 
UE—U.S. V. T/B CTCO 186-20, CA.Tex., 537 F.2d 

149, TdL den. 541 F.2d 281, two cases, 282. 

10. U.S.—Bchaefer v. H. B. Green Transp. Line, Inc., 
CA.m.. 232 F.2d 415. 

Kan.—CJJS. dtsd ht Nfissouri-Kansas-Tecas R. Go. v. 
Standard Industries, loc., 388 P.2d 632, 635, 192 
Kan. 381. 

Neb.—Abe! v. Conover, 104 N.W.2d 684, 170 N^ 926. 
Or.—CJJSL ritod in NonOing v. Johnston, 283 P.2d 
994, 998. 205 Or. 315,48 A.L.R.2d 1369, reh. den. 
287 P.2d 420, 205 Or. 315, 48 A.L.R.2d 1369. 

11. Money iUegally receiTed 

Neb.—Abd v. Conover, 104 N.W.2d 684,170 Neb. 926. 
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19. U.S.—Rdd V. DooUeday & Co., D.COhio, 109 
F.Supp. 354. 

CtL-^Cty Lincoln-Mereuiy Co. v. Lmdsey, 339 P.2d 
851, 52 C2d 267, 73 A.L.R.2d 1420-General 
Motors Acoeptacc Coipu v. Kyle, 4 CaLRptr. 496, 
351 P.2d 768,S4C2d 101. 

N.M.—Southern States life Ins. Go. v. McCauley, 464 
FJd 404, 81 N.M. 114. 

N.Y.—People V. MatuK Enterprises, Inc.. 343 N.Y.SJ!d 
934, 73 Misc.2d 773. 

Or.—Matter of Compensation of Barrett, 641 P.2d 
1161, 56 OrJ^ 371, rev. aE 293 Or. 190, 648 
P.2d851 

Tex.-^ube&stein & Son Produce v. States CvApp.. 
272 S.W.U 613, err. ref. no rev. err. 

Porpoae 

N.V.-People v. Lynch, 384 NYS2d 327, 52 A.D.2d 
1066. 

30, U.S.—Oeneral ke Cream Cocp. v. Benson, D.C. 
RY., 113 F.&9P. 107, affile CA., 217 FJd 646- 
WofM Ins. Co. of Omdm, Neb. v. Pipes, CA.La., 
235 F.2d 464-Bkcn y. CLR., CA-Tex., 326 F.2d 
189. 

Aik.—CamHhn Min. Co. v. Cndbnoce, 295 S.W.2d 
357, 226 Ark. 980. 


Fla.—Jasper v St Petersburg Episcopal Community, 
Inc. App. 222 So.2d 479. 

Ill.—Barrett v. Guaranty Bank & Trust Co, 260 N.E2d 
94. 123 Ill App 2d 326 

La.—^St John the Baptist School Bd v Marbury'-Pattil- 
lo Const Co, App, 239 So 2d 387, affd. in part, 
am. m part on oth grds,, 254 So.2d 607, 259 La 
1133. 

N Y —Sage Tradmg Corp v. Seventh Operating Cbrp, 
270 N Y S 2d 642, 50 Misc.2d 449, 

N.C-Bassinov v. Finkle, 134 SE2d 130, 261 N.C 
109. 

Utah—Kopp V. Salt Lake Giy. 506 P.2d 809. 29 Utah 
2d 170. 

21. U.S.—Baca v. CIR., CA.Tex., 326 F.2d 189 

Ga.—Sale v. Leachman. 131 S.E.2d 185, 218 Ga. 834, 

conf. to 132 S.E 2d 139, 108 Ga.App 6 

Ohio—State ex rel. Reed v. Industrial Commission, 207 
NE2d 755, 2 0hioSt.2d200 

liquidated damages 

N.C.—Weinstem v. Gnffin, 84 S.E.2d 549, 241 N.C. 
161. 

22. Ohio—State ex reL Reed v. Industrial Commis¬ 
sion, 207 N.E2d 755, 2 Ohio St.2d 200. 

W.Va.—Sun Lumber Co. v. Thompson Land & Coal 
Co., 76 S.E2d 105, 138 W.Va. 68. 

23* Miss.—Entrican v. King, 289 So.2d 913 

Ohio—State ex rel Reed v. Industrial Commission, 207 
NE2d 755, 2 Ohio St2d 200 

Pa.—Com V. Zaffaiano, 84 Pa.£>ist & Co. 408, 69 
Montg.Co. 24, 16 Som.LegJ. 211—York Tel. & 
Tel. Co. V. Pennsylvania Public Utility Commis¬ 
sion. 121 A.2d 605, 181 Pa.Super. 11. 

24. U.S.—U.S. V. Eureka Pipeline Co., D.CW.Va, 
401 F.Supp. 934. 

Cal.—People v. Pacific Land Research Co., 141 Cal. 
Rptr. 20, 569 P.2d 125, 20 C.3d 10, 

25. Ga.—Summerour v. Cartrett, 136 SJEJd 724, 220 
Ga. 31. 

La.—Claibome Sales Co v. Collector of Revenue, 99 
So2d 345, 233 La. 1061. 

Miss.—Winter v* Hardester, 98 So.2d 629, 232 Miss. 
200, 71 A.Llt2d 982—J. H. Moon & Sons v 
Hood, 144 So.2d 782, 244 Miss. 564. 

Mo.—Levra v. Carpenter, 332 S.W.2d 862. 79 A.L.R,2d 
859. 

Mont.—CJ.S. cited in Shi{»nan v. Todd. 310 P.2d 300, 
302, 131 Mont. 365. 

Neb.—MisJe v. Miller. 125 N-W.2d 512, 176 Neb. 113— 
Berg v. Midwest Laundry Equipment Corp., 135 
N.W.2d 457, 178 Neb. 770, cert den. 86 ECt 539, 
382 U.S. 974, 15 EEd.2d 466, 

NJ.-Sawian v. LennOT, 118 A.2d 10, 19 NJ. 606. 

N.Y -New York State Thruway Authority v. Maishn 
Bros. Transport limited, 315 N.Y.SA1 954, 35 
A.D.2d 301—People v. Cmtsohdated Edison Co. of 
New York. Inc., 342 N.y.S.2d 313,41 A.D.2d 809, 
mod on oth. grds. 311 N.E2d 511, 34 N.Y.2d 646, 
355 N Y.S.2d 379, 

Pa.—York Tel & Tel. Co. v. Pennsylvania Public Utili¬ 
ty Commission, 121 A.2d 60S, !81 l^Super. 11. 

S.C.—Wallace v. Waimamaker, 9? S.E2d 502, 231 S.C. 

1S8. 

Tex.—Carney v. Sam Houston Underwriters, Civ.App.. 
272 S.W.2d 942, err. ref. no rev. err.—Hatch v, 
Davis, QyJkpp., 621 S.W.2d 443, err. ref n.r.e. 

Wis.-^te v. Joe Must Go Club of Wis.. 70 N,W.2d 
681, 270 Wis. 108. 

16, Ala.—Falkm V. Hadmey, 130 So.2d 52, 272 Ala. 
17. 

Fla.—Hotel and Restaurant Comnusskm v. Sunny Seas 
No. One, Inc.. 104 $o.2d STO-Adfer-^t Indus¬ 
tries, loc. V. Metropditan Dade Coirnty, 231 Sc.2d 
197, mand. conf. to 232 Sa2d 437. 

La.-Fruge v. Muifoletto, 137 So.2d 336, 242 La. 569, 
conf. to 140 So.2d 173. 

Mo.—Levin v. Carpenter, 332 EW.2d 862, 79 A.ER.2d 
859. 

Ndx-Misle v. Miher, 125 N.W.2d S|2. 176 Neb. 113, 
mg 125 N.W.2d 519, 176 Nd>. 125-Bcrg v. 
bfidwest Laundry Eeppment Corp., 135 K.W.2d 
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457, 178 Neb 770, cert. den. 86 S.Ct. 539, 382 U.S. 
974, 15 L.Ed.2d 466. 

27. Neb—Memck County v. Beck. 290 N.W.2d 642, 
205 Neb 829. 

Pa.—Com, V, ZafFarano, 84 Pa.Di5t & Co. 408, 69 
MontgCo 24. 16 Som.Leg.J. 211. 
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30. Ala.—Fallon v Hackney, 130 So.2d 52, 272 Ala- 
17. 

N Y.—People v. Mature Enterprises, Inc., 343 N.Y.S.2d 
934, 73 Misc 2d 773 

N C.—C,JJS. quoted in Carolina Milk Producers Ass'n 
Co-op., Inc. V. Melville Dairy, Inc., 120 S.E.2d 548, 
563, 255 N C. 1 

SC—State ex rel. Calhson v. National Linen Service 
Corp, 81 S.E2d 342, 225 SC 232. 

31. Miss.—CJ.S. quoted in T. C Fuller Plywood Co. 
V. Moffett, 95 So.2d 475, 478, 231 Miss 382. 

32. U-S.—World Ins Co of Omaha, Neb. v. Pipes, 
C.ALa„ 255 F.2d 464—Acker v. CLR., CA., 
258 F 2d 568, cert den. 79 'S.Ct. 346, 358 U.S. 
940, 3 L,Ed2d 348, affd. 80 SO. 144, 361 U,S. 
87, 4 L.Ed.2d 127—Hoye v. U.S., D.C.Cal., 172 
FSupp. 532. 

La—Quality Contractors, Inc. v. State Licensing Bd, 
for Contractors, App, 206 Sa2d 738. 

Miss.—J. H. Moon & Sons v. Hood, 144 So.2d 782, 244 
Miss. 564. 

Wis.—State v. Joe Must Go Club of Wis., supra, n. 25. 

Where the penalty is of a remedial 
nature and is designed primarily to 
safeguard private rights, it has been 
held that the statute imposing the pen¬ 
alty should not be strictly construed.^^^ 

32.5, N.Y.—Tyler v. Eastern Discount Corp-, 286 
N.Y.S,2d 948. 5$ Misc.2d 1002. 

Statutes libcxally construed 
N.Y.—Hobson v. York Studios, Inc., 145 N.Y.SJd 162, 
208 Misc. 888. 

§ 2. Power to Impose 
Library References 
Penalties 3. 

Corbin on Contracts § 1055. 

33. U.S.—^Frank Irey, Jr. Inc. v. Occupatumal Safely 
and Health Review Commission, CAl., 519 F.2d 
1200. affd. 97 S.a 1261, 430 U.S. 442, 51 
L.Ed.2d 464. 

Colo.—Lloyd A. Fry Roofing Co. v. State Dept of 
Health Air Pollution Variance Bd., 553 F.2d 800, 
191 Colo. 463. 

m.—People V. Handztk, 102 N.E2d 340, 410 Dl. 295, 
cert, den, 72 3.0. 760, 343 U.S. 927, 96 EEd. 
1337. 

Tex.—Hoeneke v. Tehtnan, OvApp., 542 &W.2d 72^. 

Wide discFedon 

Tex.—Anguiaim v Jim Walter Homes, Inc,, Ov.App., 
561 EW.2d 249, eit. nrf. n.r.e. 

34. U.S.—^U.S. V. General Motors Corp., D-C-Conn, 
403 KSupp. 1151. 

ITa.—CSonrinenta! Cau. Co. v. Gold, 194 So.2d 272. 
Ful—P almym Borough v. Ofesos, 7 Lebanon 11. 
Coogress 

U.S.—Carr--Con5olidated Biscuit O. v. Moore, D.C. 
Pa., 125 FSupp. 423. 

Statute nat uscimstitiitienal 
N.y.—People Y. Lynch, 384 NYS2d 327, 52 A.D.2d 
1066. 

Ohio—Greenville Law Library Asa'n v. Vlltage of Anso- 
nia, 292 N.E2d 880, 33 Ohio St2d 3, 

Wash.—Fritz v. Gorton, 517 P,2d 911, 83 Wash.2d 275, 
app. dism. 94 S.Ct. 2596» two cases, 417 U.S. 902, 
41 L.Ed,2d 208- 

Wis.—State v. Dreske, App., 276 N.W.2d 324, 88 
Wis,2d 60, 
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35. Neb.—Abel v. Conover, 104 N.W.2d 684, 170 
Neb. 926. 

36. U.S.—Federal Election Commission v. Lance, 
C.A.Ga., 617 F2d 365, supplemented 635 F.2d 
1132, app. dism., cert, demed 101 S.Ct. 3151, 453 
U.S. 917, 69 L.Ed.2d 999. 

Fa.—Com. v. United Republican Club of Ridley Tp., 33 
Del.Co. 200, motion dism 33 Del. 299. 

§ 3. Amount and Extent 
Library References 
Penalties 

38, U.S.—U.S. V. General Motors Corp., D.CCotm., 
403 F.SUPP 1151. 

Mo.—McLaurin v. Frisella Movmg & Storage Co., 
App., 355 S.W.2d 360. 

N.Y.—Henry v. Wilson, 446 N.y.S.2d 730, 85 A.D.2d 
885. 

Or.—Gooch V. Rogers, 238 P2d 274, 193 Or. 158. 
Tex.—Uoyd A. Fry Roofing Co. v. State, Civ.App, 524 
S W.2d 313, err. ref. no rev. err. app. after remand 
541 S.W.2d 639, err. ref. no rev. err. 

page 392 

39, F^ty held not excessive 

Ark.—Walton v. Scott. 445 S.W.2d 97, 247 Ark. 268. 
42, U.S.—Trans World Airlines, Inc. v. Hughes, D C. 
N.Y., 308 F.Supp. 679, motion, den. 314 F.Supp 
94, mod- on oth. grds., C.A., 449 F.2d 51, cert gr. 
92 SO. 960, 405 U.S. 915, 30 L.Ed.2d 785. 
D.C—U.S. V. United Dnll & Tool Corp., CA., 183 
F,2d 998, 87 U.S.App.D.C 236. 

Interest on statutory penalty prior to judgment 
U.S.—U.S. V. Michael Schiavone & Sons, Inc., CA. 
Mass., 450 F.2d 875. 

45. N,Y.—City of New York v. Benenson, 244 N.Y. 
S.2d 653, 41 Misc.2d 20. 

Officer’s inability to impose sdiedule of penal¬ 
ties 

Pa.—Appeal of MacFarland. 18 D. Sc C.2d 408, 76 
Montg. 146. 

49, Iowa—CJJS. dted in Public Hnance Co. v. Van 
BlaricQme^ 324 N.W.2d 716, 726. 

50, Miss.—Winter v. Hardester, 98 So.2d 629, 232 
Miss. 20a 71 A.L.R.2d 982. 
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57. When lesser penalty must he applied 
Utah-Nalder v. Kellogg Sales Co., 288 P.2d 456. 4 
Utah 2d 117. 

§ 4. Defenses 

libmy References 
Penalties 

60. Lack erf intent good defense 
N.Y.—People v. Consolidated Edison Co. of New York, 
Inc., 342 N.Y.S.2d 313, 41 A.D.2d 809. 

State of mind matter of mitigation 

UA—U.S. V. Sanchez, D.CFIa., 520 F.Supp. 1038. 

Reliance on an attorney’s advice, if 
reasonable and in good faith, may just- 
ify mitigation of a penalty.’®-’ 

70.5, D.c-Sai5r v. Klutznick, D.C., 526 F.Supp. 
921. 

§ 5. Persons Entitled to Enforce 
Penalties 

Library References 
Penalties 

page 394 

82. Mo.-CJ.S.€ited in State V. Cassell 294 S.W.2d 
647, 6S5. 


84. Utah—C.JJS. dted in Stromquist v. Cokayne, 646 
P.2d 746, 748 

§ 6. Persons Liable 

page 395 

7. Cal,—Beck v Arthur Murray, Inc., 54 Cal.Rptr. 
328, 245 C.A.2d 976. 

page 396 

18. N.Y —City of New York v. Benenson, 244 N.Y. 
S.2d 653, 41 Misc.2d 20—City of New York v. 
Carolla, 264 N.Y.S.2d 408, 48 Misc.2d 140 

§ 7. Actions and Other Proceedings 
to Enforce 

§ 8. -Nature and Form 

page 397 

26. U.S.—Olshausen v. CI.R, CA.. 273 F.2d 23. 
cert. den. 80 S.Ct. 1256, 363 U.S. 820, 4 L.Ed2d 
1517, reh. den. 81 S.Ct. 34, 364 U.S. 855, 5 
L.Ed.2d 79. 

Ohio—State ex rel. Thompson v New York Cent. R. 

Co., 100 N£.2d 879, 89 Ohio App. 145. 

S.C.—CJf.S. cited in South Carolina State Highway 
Dept V. Southern Ry. Co., 122 SJE.2d 422, 424, 
239 S.C. 227. 

28, N.J.—Sawran v. Lennon, 118 A,2d 10, 19 N.J. 
606—Houlihan v. Raymond, 139 A.2d 37, 49 NJ. 
Super. 85. 

35. Ill.—Runyan v. Kelley. 335 N.E2d 42, 31 Ifl. 
App.3d 600. 

$.€.—CJ.S. dted in South Carolina State Hij^way 
Dept. V. Southern Ry. Co., 122 S.E2d 422, 424, 
239 S.C. 227. 

Matter of statutory constmetiou 
U.S.—U.S. V. Ward, Okl., 100 S.a. 2636, reh, den. 101 
S.Ct 37—U.S. V. Firestone Tire & Rubber Co, 
aCOhio, 518 F.Supp. 1021. 

36. N.Y.—Incorporated Village of Laurel Hollow v. 
Laveme, Inc., 262 N.Y.S.2d 622, 24 A.D.2d 615, 
app. gr., rearg. den. 263 N.Y.S.2d 303, 24 A.D.2d 
736. 

In Pennsylvania 

(2) Pa.--Com. v. Kohler, 31 Lch.LJ. 439. 

37. U.S.—U.S. V. General Motors Corp., D.CConn., 
,403F.fepp. 1151. 

Ca!.—CJjS.'dted in Madanna v. State, 312 P.2d 257, 
260, 151 CA.2d 836. 

63 C.J. p 1066 notes 68, 69. 

page 398 

42. Prepenalty hearing 

N.Y.—Beikrich v. New York State Rating and Wager¬ 
ing Bd., 369 N.Y.S.2d 36, 48 A.D.2d 954. 

44. Collection 

U.S.—U.S. V, Eureka Pipeline Ca, D.CW.Va., 401 
F.Supp. 934. 

48. U S.—Bass Angler Sportsman Soc. v. U.S. Steel 
Corp., D.CAla., 324 F.Supp. 412, affd., CA., 447 
F.2d 1304—U.S. ex rd. Vance v Westinghouse 
Elec Corp.. D.CPa., 363 F.Supp. 1038. 

Cal.—Sanders v. Pacific Gas & Elec. Co., 126 Cal.Rptr. 
415, 53 CA.3d 661. 

51. Cal.—Sanders v. Pacific Gas & Elec, CO., 126 
CalJlptr. 415, 53 C.A.3d 661. 

52. U.S.—^U.S. V Florida-Vanderbilt Development 
Corp., D.CFIa., 326 F.Supp. 289. 

57. S.C—CJJ5. cited in South Carolma State High¬ 
way Dept. V. Southern Ry. Co., 122 S.E.2d 422, 
424, 239 S.C 227. 

page 399 

60. N.D.—Wentz v. One White 1952 I^esel Three- 
Ton Tractor and Semi-Tnuler, 110 N.W.2d 178. 
Ohio—CJ.S. dted In State ex tel Thompson v. New 
York Cent R. Co., 100 N.E2d 879, 880. 89 Ohio 
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App. 145—State ex rel. Thompson v. New York 
Cent. R. Co., supra, n. 26. 

65. Tex.—C.JJ5. cited in Hams County v. Suburban 
Utihty Co., Civ.App., 547 S.W.2d 72, 74. 

Trial de novo required 

DC.—^U.S. v. International Harvester Co., D.C, 387 
FSupp. 1338. 

66. Ala.—City of Anniston v. Douglas, 34 So.2d 467. 
250 Ala. 367. 

Cal.—Grossblatt v. Wnght, 239 P.2d 19, 108 C.A.2d 
475 

63 C.J. p 1067 notes 70, 71. 

§ 9. -Statutory Provisions 

Library References 
Penalties ‘®=»17. 

page 400 

92. Repeal terminates right to recover 
U.S.—U.S. ex rel. Bayarsky v. Brooks, D.C.N.J., 110 
F-Supp. 175, affd.. CA.. 210 F.2d 257. 

Repeal of statute extinguishes right to recover 
penalty 

Cal.—^People v One 1953 Buick 2-Door, 19 CalRptr 
488, 369 P.2d 16, 57 C2d 358—People v. Durbin, 
50 Cal.Rptr 657, 413 P.2d 433, 64 C2d 474. 

Test applied 

Cal.—^People v. Durbin, 50 Cal.Rptr. 657, 413 P.2d 433, 
64C2d474. 

94. N J.—^Department of Labor and Industry v. Ro¬ 
sen, 129 A.2d 588, 44 NJ.Super. 42. 

§ 10. -Conditions Precedent, 

Jurisdiction, and Time to 
Sue 

Library References 
Barron and Holtzoff, Federal 
Practice and Procedure § 82. 

§ 11 . -Parties Plaintiff 

page 401 

8. U.S.—U.S. ex rel. Burnette v. Driving Hawk, C.A 
S.D., 587 F.2d 23. 

§ 13 . -Process 

Library -References 
Penalties <s»28-30. 
page 404 

62. Contents of summons 
N.Y.—McCoun v. New York Cent. & H.R. Co., 50 
N.Y. 176, 7 Lans. 75. 

§ 14. -Abatement 

Library References 
Penalties <s»31. 

page 405 

83, U.S.—Armstrong v. Emerson Radio & Phtao- 
graph Corp., D.CN.Y., 132 F.Supp. 176—U.S. v. 
Price, C.A.Ohia 290 F,2d 525—U.S. v. Temple¬ 
ton, D.CTenn., 199 RSupp. 179. 

Conn.—Mendygral v City of New Haven, 156 A2d 
479, 21 Conn.Sup. 397. 

Tex.^mith v. Basham, Civ.App., 227 S.W.2d 853, 
affd. 233 S,W.2d 297, 149 Tex. 279. 

Action held one to recover penalty 
U.S.—U.S. V. Price, CA.Ohio, 290 F.2d 525. 

Test 

U.S.—Zucker v. Vogt, CA-Conn.. 329 F.2d 426, 

Conn.—Porpora v. City New Haven, 187 A. 668,122 
Conn. 80. 

87. Tex.—Wright v. E-Z Finance Co., GvAh>., 267 
S.W.2d 602, err. rtf. no rev. err. 
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The rule does not apply where the 
statute is not penal.’’® 

97.5. Draxn Shop Act 

U.S.—Zucker v. Vogt, CA.Conn., 329 F 2d 426 
98. U.S.--Murfkan v, Kahn, D CJla., 11 F R.D 520 
—S V Templeton, D C Tenn, 199 F Supp 179 

§ 15 . -Pleading and Evidence 

Library References 
Penalties <s»32, 33. 
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4. Tex.—State v. Arkansas Fuel OU Co, Civ.App, 
268 SW.2d 311, revd on oth. grds., 280 S.W2d 
723, 154 Tex. 573. 

8. Ind.—Flex Let Corp. v. Vogel, 186 N.E2d 696, 134 
lnd.App. 495. 

page 410 

80. Pa,—^Borough of Newville v. Dewalt, 1 Cumb. 58, 
second case. 

96. D.C—^U.S. ex rel. Leslie v. Potomac Elec. Power 
Co., CA., 208 F.2d 39, 93 USApp,D.C 108. 

page 411 

17. Pa,—Com. V. Musser Forests, Inc., 70 Dauph 
385, revd. on oth. grds. 146 A2d 714, 394 Pa. 205. 

19, Pa,—Com. v. Musser Forests, Inc., 70 Dauph 
385, revd. on oth. grds. 146 A.2d 714, 394 Pa. 205 
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25. Mich.—City of Belding v. Maloney, 103 N.W2d 
621, 360 Mich. 336. 

26. U.S.—CJS. dted in Mandersem v. Ceco Corp., 
D.C.Miss., 587 RSupp. 445, 447. 

CaL—Peqile v. One 1959 Porsche Coupe, App., 60 
CaLRptr. 816, 252 CA.2d 1044 
Ind.—Flex Let Coip. v, Vegd. 186 N.E2d 696, 134 
IndJkpp. 495. 

Penalty suits are analogous to crimi¬ 
nal proceedings and the state should 
shoulder tiie burden of establishing its 
case unaided by presumptions applica¬ 
ble in ordinary civil actions.^*^ 

28.5. Tex.—Harrington v. State, Civ.App., 385 
S.W.2d 411, sevd. on oth. grds., Sup. 407 S.W.2d 
467, cert den. 87 S-Ct 977, 386 U.S. 944, 17 
L.Ed.2d 874. 

35. NJ.-State v. Rosen, 123 A2d 79, 40 N J-Super. 
363, tevd. on oth. grds. 129 A.2d 588, 44 NJ.Su- 
per. 42. 

Pa.—Country BeQe v. Milk Control Commorion, 19 D. 
a C.2d 42a 107 P.LJ. 220. 

36. NJ.-State v. Cale, 88 A.2d 529. 19 NJ.$uper. 
39'7—Department of Health v. <W:rete 

tks, Inc, 271 A.2d 595. 112 NJ.Super. 407. 

§ 17. — Trial, New Trial, Judg- 
ment, and Revkw 
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8. U.S.—IQiiitts Cent R. Co. v. Texas Eastern Trans¬ 

mission Cosp., 533 F.2d 272, vac. in part on other 
grounds 551 F.2d 943. 

9. JiirisdIctiQii 

Gil^ of Bethldheni v. Wemett, 36 Ncrrth. 78, 
time fbr appeil 

Fa.— Qty of Bethkhem v. Wentett 36 North. 78, 

PW417 

23. U.S.—U.$. V. Steel Tank Bvge H 165X, D.C.La.. 
272 F.SappL 658. 


§19. Payment, Remission, or Com¬ 
pounding Penalty 

Library References 
Penalties ^11, 12. 
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48. Constitutional prohibition 

Anz.—Barbee v Holbrook, 371 P.2d 886, 91 .Anz. 263. 

49. Ala.-Dupree v. Dothard. Civ, 341 So.2d 955 
Or—City of Idanha v. Consumers Power, Inc, 495 

P.2d 294, 8 Or.App. 551, app. after remand 509 
P.2d 1226 

Wis.—State v Tomlin, 59 N.W2d 803, 264 Wis 575— 
State V. Friedrich & Loots Co, 59 N.W.2d 803, 264 
Wis, 577—State v. Shilts, 59 N.W2d 804, 264 Wis. 
578 


§ 20. Disposition of Proceeds 
Library References 
Penalties 15. 
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59, Ohio—State ex rel. Thompson v. New York Cent 
R. Co., too N.E2d 879, 89 Ohio App. 145. 

Statutory provisions held compatibie 
Ohio—Van Wert County Law Library Ass’n v Stuckej', 
94 N.E2d 32. 

Construction of statutory provisions 
Cal —^Sanders v. Pacific Gas & Elec. Co., 126 Cal.Rptr. 
415, 53 CA,3d 661. 

Mmn.—Beltrami County v Marshall, 135 N.W2d 749, 
271 Mmn. 115 

Neb.—DeCamp v City of Lmcoln, 277 N W.2d 83, 202 
Neb. 727. 

Ohio—Van Wert County Law Library Ass’n v. Stuckey, 
94 N.E2d 32—Greenville Law Library Ass’n v. 
Village of Ansoma, 275 N.E2d 883t—Greenville 
Law Library Ass’n v. Village of Ansonia, 292 
N.E.2d 880, 33 Ohio St2d 3. 

Expenditures permitted by recipient of proceeds 
Ohio—Van Wert County Law Library Ass’n v. Stuckey, 
supra. 

63. N.C—Shore v. Edmisten, 227 S.E2d 553, 290 
N.C, 628. 

Penalties within provisions 
(1) Neb.—School Dist. of McCook, Red Willow 
County V. City of McCook, 81 N.W.2d 224, 163 Neb 
817—Abel V. Conover, 104 N.W.2d 684, 170 Neb. 
926—Schod Dist No. 54 d" Douglas County ex rel, 
Hcgan V. School Dist of Gty of Omaha in Douglas 
County. 107 N.W.2d 744, 171 Nd>. 769. 

64, Neb.—School Dist of Omaha in Douglas County 
V. City of Omaha, 120 N.W.2d 267, 175 Ndi, 21. 

70. Traffic tines 

Mont—State ex rel. Sanders v. City of Butte, 441 P.2d 
190, 151 Mont 171. 

73. In rent action 

tJ.S.—Shipman v. U.S., D.CVa., 309 F.Supp. 441. 

PENALTY. 
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1. Similarly repressed 
(I) “Penalty” is elastic tenn with many different 
shades of meaning; it involves idea of punishment, 
corporeal or peconiaiy, ordvB or crimmal, although bs 
meaning is generally coaSned to pecuniaiy punidunent 
—Allred v. Graves, 134 S.E2d 186^ IM, 261 N.C 31. 

PENDENCY. 

5. Pa.—CJ.SL quoted in Scfapdi District of RoNhson 
TowasWp V. Houghton, Pa,, 128 A.2d 58, 60, 387 
Pa. 236. 


PEN REGISTER 

Page 422 

PENDING. 

page 421 

16. Neb.—Piepcr v. City of Scottsbiuff, 126 N.W.2d 
865, 880, 176 Neb. 561 

17. Fla.—Komblum v Heflin, App., 183 So.2d 843, 
844 

Neb.—Pieper v. City of Scottsbiuff, 126 N W.2d 865, 
880, 176 Neb. 561. 

SimUarly detined 

<1) To be “pending” is to be subject to and awaiting 
some form of disposmg action —CJ.S. cited in Taran v. 
U.S, CAMmn, 266 F.2d 561, 569. 

24. Similariy detined 

(4) “Pending” means awaiting an occurrence or am- 
clusion of action, period of continuance or mdetermina- 
cy.—SchuU Const Co- v. Board of Regents oi Ed., 113 
N.W2d 663, 665, 79 S.D. 487, 3 A,L.R.3d 857. 
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PEN REGISTER. A device used to 
trace telephone calls.^ ® 

34.5. U S.—U.S. V Clerkley. CAMd., 556 F.2d 709, 
711, cert. den. 98 S.a. 2830 three cases, 436 U-S. 
930, 56 L.Ed2d 775—U.E v. Capian, D.CMich., 
255 F.Supp, 805, 807. 

Pen register as constituting wire tapping see CJ.S. 
Telegraphs, Telephones, Radio, and Tdevision § 122. 

A mechanical device that record the 
numbers dialed on a telephone by mon¬ 
itoring the electrical impulses caused 
when the dial on the telephone is re¬ 
leased.^ 

34.10. U.S.—Smith V. Maryland, MdL. 99 S-Q. 2577, 
2578, 442 U.S. 735,61 LEdL2d 220—U.S. v. New 
York Tel Co, 98 S.Ct 364, 366, 434 U.S, 159, 54 
L.Ed.2d 376. 

Del—State v Miller, DeLSuper., 449 A2d 1065, 1067. 
Mont.—Hastetter v. Behan, 639 P.2d 5ia 512, 196 
Mont. 280. 

Similarly expressed 

(1) A device installed on telephone line outride sub¬ 
scriber’s home that records electronic impulses made 
when outgoing calls are dialed. 

US.—U.S. V. Terry, CAN.Y., 702 F.2d 299, 306. 

The device does not overhear oral 
communications and it does not in¬ 
dicate whether calls are actually com¬ 
pleted.^-^ 

34.15. U.S—U.S. V. New York Tel. Co., N.Y, 98 
S.CL 364, 366, 434 US. 159, 54 L.Ed.2d 376- 
Smith V, Maryland, Md., 99 S.Q, 2577, 2578, 442 
U.S. 735, 61 L.Ed.2d 220. 

Dd.—State v. Miller, Super., 449 A2d 1065, 1067. 
Mont—Hastetter v. Behan, 639 P.2d 510. 512, 196 
Mcmt 280. 

34M, U,S.—US. V. New York Td. Co.. N.Y., 98 
S,Q. 364, 366, 434 UJS. 159, 54 L,Ed,2d 376- 
Smith V. Marybnd, Md., 99 8.0. 2577,2578,442 
U.S. 735, 61 L.Ed.2d 220. 

Del—State v. Miller, Soper., 449 A.2d 1065, 1067. 
Mont—Hastetter v. Behan, 639 P.2d 510, 512. 196 
Mcnt 280. 

It is usually installed at a central 
telephone facility and records on a pa¬ 
per tape all numbers dialed from 
line to which it is attached*^ ^ 

3405. U.S.-Snuth v. Maryland, Md., 99 S.Ct. 2577, 
2578, 442 US. 735, 61 L.Ed.2d 220. 

Del-State v. Miller, Soper., 449 A2d 1065, 1067. 
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§ 1. Definitioiit Object, and Nature 
Library References 
Pensions 
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1. U.S.—CJ^. quoted in In re Talbert, Bkrtcy.La., 15 
B.R* 536. 537. 

NJ.—Salz V. State House CcRnmission, 112 A-2d 716, 
18 NJ. 106. 

N.Y.—In re Endemann's Estate, 106 N.Y.S.2d 849. 201 
Misc. 1077, mod. on oth. gids. 120 N.£.2d 514, 307 
RY. 100. 

N.C.<—CJjS. dted In Grei^ Amexuan Ins. Co. v. John¬ 
son, 126 SJ£2d 92, 94,257 N.C 367, 

Okl.—CJJS. dted in City of Duncan v. Bingham, 394 
P2d 456. 460. 

Wash-—State ex teL Albright v. City of Spokane. 394 
P2d 231, 64 Washed 767. 

Defemd eompensatioii and sabsdtute for earn- 
lag pow« 

Ohio—Mundl v. Elder-Beennan Stores Corp., 239 
K.E2d 248,16 Ohio Misc. 1. 

Wash.—Lettennan v. City of Tacoma, 333 P.2d 650,53 
Wash.2d 294—State ex ml Bolen v. City of Seattle, 
377 P.2d 454, 61 Wash.2d 196-Bowen v. State¬ 
wide Oty Emp. Retirement System, 433 P.2d 150, 
72 Wash.2d 397. 

Redremeiit aa alne qua non 

N.Y.—Harnett v. Lowery, 356 N.Y.S.2d 888, 45 
A.D2d 170, affd. 339 N.E2d 889, 37 N.Y.2d 828, 
377 N.y.S2d 483. 

Z OkL—CJ4S. dted In City of Duncan v. Bingham, 
394 P.2d 456, 460. 

3. NX—Stlz V. State House Commisiaon, supra, n. 1. 

Pa.—Firemen's Rdief Ass'n d* Washingtcm v. Mindiart, 
241 A2d 745, 430 Pa. 66. 

$old!er*f pendon 

Iowa—In re Todd’s Estate, 54 N.W2d 521, 243 Iowa 
930. 

Frotectioii againat economic iaaeciiriiy 

(2) Other purposes. 

CbL—M alone v. City oTLos Angeles, 272 PXd 796,126 
CA.2d 447. 

Kan.—Lauber v. Firemen's Relief Ass'n of Saltna, 451 
P.2d488,2Q2Kaa.S64. 
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9. NX—Salz V. Stde House Commissioa, supra, n. 1. 

W.Va.^Tayior V. Boaid of Ed. of Cabdl County, 166 
S.E2d 15a 152 W.Va. 761. 

7, N.Y.—In re Price's Estate, 104 N.Y.S2d 518, 199 
Mb&m 

Fa.—Rothiey v. Firemen's Rdier k Pension Cenmnis- 
sioQ ofCSty ofScrantoi^ 55 LadeJar. 105, 45 Mun. 
225. 

t, U.S.—Alien v. U.S., D.C.II1.. 148 F.Supp. 817— 
Price V. Folsom, D.CNX, 168 RSupp. 392, affd.. 
CL4., 280 F.2d 956b cert den. 81 S.Ct 698, 365 
U.S. 817, 5 L.£(L2d 695. 

Ariu-Oboes y. Cheney, 489 S.W2d 785,253 Ark. 926. 

OkL-Cby of Duncan v. Biaghain, 394 P24 456. 

Gilt 

US.—Anderson v. U.S., CA.Wash., 205 F.2d 326, 40 
A.XR.2d 639. 

Gridnity M rcaraid fbr aerr^ 

Fa.—Rodney y. Firemen's Rdkf k Pension Commis- 
tkw of City of Scranton, SS.LackJur. 105,45 Mnn. 
225. 

CoBtrftaliHry peoaion M 

Colo.—City of Aurora v. Hood, 570 P.2d 246, 194 Colo. 

8a 

9. NX—Ballttrio V. CastdUni, 102 A.2d 662, 29 NX 
Super. 383—Hozer v. State, Dqit of Treasury, 
Comoi. Police and Fhemen^i Fensioa Fund Coi^ 
mndbit, 230 A.2d SOK 95 NJ5uper. 196. 


10. Kan.—Moore v. Adkins, 576 P2d 24S, 2 Kan. 
App.2d 139. 

W.Va.—Taylor v. Board of Ed. of Cabell County, 166 
SE.2d 150, 152 W.Va. 761. 

11. W.Va.—Taylor v. Board of Ed. of Cabell County, 
166 S.E2d 150, 152 W.Va. 761. 

16. Pa.—Maneese v Pennon Bd, 101 Pittsb.LegJ 
389—Rodney v. Firemen's Relief & Pension Com- 
missiott of Oty of Scranton, supra, n. 7. 
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18. US.—CJ.S. quoted in In re Talbert, Bkrtcy.La., 
15 B.R. 536, 537. 

Cal.—Ruster v. Ruster, 114 CaLRptr. 812, 40 C.A.3d 
379. 

Wash.—MuIhoUand v. City of Tacoma, 522 P 2d 1157, 
83 Washed 781 

Pay withheld to induce lonfl^ntinned and 
faithful service 

N.Y.—Herreboudt v. Board of Ed. of PeekskiU Gty 
School Dist, 245 N.Y.S.2d 612, 41 Mise.2d 547. 
To secure good behavior and waintenaiice of 
discipline during service 

NX—Fromm v. Board of Directors of Police and Fire¬ 
men's Retirement System, 195 A.2d 32, 81 NJJSu- 
per. 138—Hozer v. State, Dept of Treasury, Con¬ 
sol. Police and Hiemen’s Penskm Fund Commis¬ 
sion, 230 A.2d 508, 95 NXSuper. 196. 

Primary and secondary beneficiaries 

lU.—Wilson V. Board of Trustees of State Universities 
Retirement System, 246 K.£.2d 701, 108 Ill.App.2d 
210 . 

19. Cal.—Brununund v. Oty of Oakland, 244 P.2d 
441, 111 CA2d 114. 

CoruL—Kneeland v. Administratcu:, Unemployment 
Compensatkm Act 88 A.2d 376, 138 Conn. 63a 32 
A.LR.2d 896. 

Neh.—Ledwith v. Bankers Ufe Ins. Co., 54 N.W.2d 
409, 156 Nd». 107. 

§ 2. Constitutional and Statutory 
Provisions 

Library References 
Pensions 

20. Limitation to one year at time 

N.H.—Opiiiion of the Justices. ISO A.2d 816, 102 N.H. 
75. 

2L N.Y.—In re Regan's Estate, 185 N.Y.S.2d 350, 18 
Misc.2d 463. 

22, Ga.—Penskm Bd of DeKalb County v. Jordan, 
231 S.E2d 8a 140 GaApp. 357. 

N.H.—Opinion of the Justices, 150 A.2d 816, 102 N.H. 
75. 

25. Cal.—^Firemen's Benev. Ass’n v. Qty Coonci] of 
aty of Santa Ana, 336 P.2d 273, 168 C.A.2d 
765—Richardson v. City of San Diego, 14 Cal. 
Rptr. 494, 193 CA.2d 648—Adler v. Qty of 
Pasadena, 40 Cal.Rptr. 373, 229 CA2d 518— 
I^mham v. Gty of Berkeley, 86 Cal Jlptr. 569, 7 
CA.3d508. 

Del—Miller v. Qty of Wilmington, Ch*, 285 A.2d 443, 
affd 293 A.2d S74. 

Fla.—City of West Fahn Beach v. Holaday, App., 234 
So.2d 24, dedrion adopted. Sup., 240 So.2d 152. 

Qa.—CJjS. dted in Buries v. Board of Trustees of 
Firemen’s Pension Fhnd of City of Atlanta, 104 
S.E2d 225, 228, 214 Qa. 251-Chy CouncB of 
Auguste V. Wilhelm, 141 S.E2d 22a lU GaApp. 
234—Board (rf* Trustees of Policemen^s Pension 
Fund of Athmte v. Chiis^, 272 S.E2d 288, 246 
Ga. 553. 

lU.—People ex ndL Anastasia v. Ctyfl Service Commis¬ 
sion of City of Blue Island, 295 N.E2d 127, 10 
IlLApp.3d 583. 

Ind—KilfoB V. Johnson, 191 N.E2d 321,13S IndApp. 
14- 

Iow»-Rockenfiekl v. Kuhl, 46 N.W,2d 17, 242 Iowa 
213—Young V. O'Keete, 82 N.W.2d 111, 248 Iowa 
751—Flake v. Bennett, 156 N-W.2d 849, 261 Iowa 
lOOS. 
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Ky.—Maybury v. Coyne, 312 S.W.2d 455. 

La.—CJ.S. quoted at length in Miller v. Qty of Shreve¬ 
port, 90 So.2d 565, 567—CJ& dted in Maillet v. 
Board of Trustees, Teachers’ Retirement System of 
La., 183 So.2d 321, 326, 248 La. 964—Hearn v. 
Board of Trustees of Assessors* Retirement Fund, 
App., 204 So.2d 123, writ ref 206 So.2d 90, 251 
La. 735—CJA quoted at length in White v. Board 
of Trustees of Teacher’s Retirement System of Lou¬ 
isiana, App., 276 So.2d 714, 718, writ ref., Sup„ 
279 So.2d 694. 

Neb.—Belitz v. City of Omaha, 108 N.W.2d 421, 172 
Neb. 36. 

NX—CJ.S. dted in Salz v. State House fVHtiTnieci/ffl 
108 A2d 194, 196, 32 NJ.Super. 230, affd 112 
A.2d 716, 18 NX 106—Kochen v. Consolidated 
Police and Firemen’s Pension Fund CoxnmissifHi, 
177 A2d 304, 71 NXSuper. 463—Hulman v. 
Board of Trustees, Public Emp. Retirement System, 
263 A2d 789, 109 NXSuper. 449—In re Vaccaro, 
329 A.2d 567, 131 NXSuper. 264, affd 329 A.2d 
555, 66 N.J. 151. 

Ohio—State ex rel. Hanrahan v. Zupmk, 117 N.E2d 
689, 161 Ohio St 43. 

Or.—CJ.S. dted in Blalock v. Qty of Portland, 291 
P.2d 218, 220, 206 Or. 74. 

Tenn.—Pless v Franks, 308 S.W.2d 402, 202 Tenn. 
630—Wyckoff v. Board of Administration of Re¬ 
tirement System of City of Memphis, 348 S.W.2d 
289, 208 Tenn. 604. 

Wash.—Automobile Drivers & Demonstrators Union 
Local No. 882 v. Department of Retirement Sys¬ 
tems. 598 P.2d 379, 92 Wash-2d 415, app. dism., 
cert den. 100 S.a. 724, 444 U.S. 1040, 62 L.Ed.2d 
726. 

Libenl hat reasonable constructidn 

Ohio—State ex leL Gombeit v. Hogm, 179 N.E2d 73, 
172 Ohio St 529. 

Coostroctiini according to plain meaning of lan- 
gnage used 

Ql—People ex reL Campbell v. Swedeherg, 113 N.E2d 
849, 351 BLApp. 121—Dannenberg v. Frantz, 190 
N.E2d 132, 41 IILApp.2d 150. 

Law governing rig^t to pension 

\finn.—^Butter v. Minnei^lis Police Relief Ass'n, 166, 
N,W.2d 705, 283 Minn. 70. 
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26. Cal.—Thurston v. Los Angeles County, 256 P,2d 
588, 117 CA.2d 618—Gorman v, Cranston, 50' 
Cal.Rptr. 533, 413 P.2d 133, 64 C.2d 441—Cavitt 
v City of Los Angeles, 59 Cal.Rptr 690> 251 
C.AJW623. 

Ill—People ex reL Campbell v. Swedeherg, 113 N.£.2d 
849, 351 Ill.App. 121—^Dannenberg v. Frantz, 190 
N.E2d 132, 41 IlLApp.2d 150. 

Ind—Hilhgoss v. LaDow, 368 N.£.2d 1365, 174 Ind 
App. 520, app. dism. 98 S.Ct 284a 436 U.S. 942, 
56 LEd2d 783. 

Iowa—Rockenfidd v. Kuhl, supra, n. 25. 

NX—Sak V. State House Commissiott, 108 A2d 194, 
32 NJ.Super. 230, affd 112 A.2d 716, 18 NX, 
106—McHugh V. Burlington County, 130 A.2d 
657, 44 NXSuper. 401. 

Wash.—CJJS. dted in Hansrai v. Gty of Seattle 493 
P.2d 775, 80 Wash.2d 242. 

Beneficial purposes 

OsL—Brununund v. City of Oakland, stqnn, n. 19— 
English V. Gty of Long Beach, 272 P.2d 875, 126 1 
CA.2d 414—^Eichelberger v. Gty of Berkeley, 293' 
P.2d I, 46 C2d 182. 

(2) SmtiTur statements. 

CaL—LePage v. Gty of Oakland. 91 CaI.Rptr. 806, 13 
C.A.3d 689. 

WasIi.-4Iaitsoii v. Gty of Seattle, 493 P.2d 775, 80; 
Wash.2d 242. 

27. NX—Balhirio v. Castdlim, 102 A2d 662, 29 
NJ.Super. 383. 

Wash.—Hanson v. Gty of Seattle, 493 PJd 775, 80 
WasltTd 242. 

2B. NX—Skdski v. Ndan, 343 A.2d 721, 68 NX 
179, 
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§ 4. Persons Entitled 
Library References 
Pensions ‘S=>2. 
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43. Mass.—La Couture v Retirement Bd. of Quincy, 
419 N.E.2d 1052, 11 Mass.App. 73g. 

N-J.—Matthews v Board of Ed. of Town of Irvington, 
Essex County, 106 A 2d 346, 31 N.J.Super 292— 
Feher’s Estate v. Board of Trustees, Public Emp. 
Retirement System, 172 A.2d 445, 68 N.J Super 
391. 

Fotfeitore or waiter 

Del.—Miller v Qty of Wilmmgton, Ch, 285 A.2d 443, 
affd. 293 A.2d 574 

44. U S.—^Anderson v. U.S., D.C.Wash., 112 F Supp 
524, rev. on oth. grds. C.A., 205 F.2d 326, 40 
A.L.R.2d 639. 

52. Idaho—Branson v. Firemen’s Retirement Fund of 
State of Idaho, 312 P.2d 1037, 79 Idaho 167, 
55. Ky.—CJJS. cited in City of Henderson Police & 
Flic V, Riley, App., 674 S.W.2d 27, 31. 

§ 5. Rate and Amount 
Library References 
Pensions <^3. 
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72. Cal.—CarQT v Retirement Bd. of San Francisco, 
281 P.2d 25, UI C.A.2d 739-City of Long Beach 
V. Allen, 300 P.2d 349, 143 CA.2d 24 
Wash.—Mulholland v. City of Tacoma, 522 P.2d 1157. 
83 Wash.2d 782. 

Increase entrusted to discretion of specified of¬ 
ficials 

N.Y.—Adams v. KeUy, 144 N.Y.S,2d 64, 208 Misc. 
306. 

Dednefions for workmen’s compensation 
Cal.—^Myers v. Fire and Police Pension System, City of 
Los An^, 108 CSl-Rptr. 429, 32 CA3d 72S. 

§ 7. Proceedings to Procure 

Library References 
Pensions «=»4, 7, 8. 
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7. U.S.—Anderson v. U.S.. CA-Wash.. 205 E2d 326. 

40 A.LR.2d 639. 

Neb.—CJ jS. quoted hi A{^licatio& of Sdioab, 83 
N.W.2d 775, 779, 164 Nd>. S)5. 

8. Cola—Board of Trustees of Pdkemen’s Penskm 

Fund of City of Pueblo v. Koman, 298 P.2d 737, 
133 Goto. 598. 

NGniu—CJ jS. dted in Matdll v. Poldsc Emp. Retire' 
ment Bd. of Puldic Emp. Redrement Ass’n, 112 
N.W.2d SOa 804, 261 Minn. 371. 

10. U.S.—Ldmer v. Crane Co.. 0.C.Piu, 448 F.Supp. 
1127. 

Colo.—Board of Trustees of Policemen’s Penskm Fund 
of aty of Pueblo V. Stenmnich, 264 P.2d 1033,128 
Colo. SS6. 

page 431 

13. U.S.—Anderson v. U.S., siqna, n. 7. 

22. U.S.—Anderson v. U.S., D.CWasb., 112 F,Stq^. 
524, rev. on oth. grds., C.A., 205 F.2d 326, 40 
A.L.IL2d 639. 

paga432 

31. 01d.-CityofI)ttncanv.ffittgham, 
Peto’wlaatkMi as to increase not reilewdile 
N.Y.-^Adims v. Ke»y, 144 N.Y.S2d 64, 208 hSac, 
306. 


§ 8. Commencement and Termi¬ 
nation 

36. S.C.—CJJS. cited in Anderson v South Carolina 
Retirement Systems, 293 S.E2d 312. 314, 278 S.C 
161 

37. Prospectiye award 

NY—Bergerman v. Murphy, 105 N.YS2d 642, 278 
App Div. 388, affd. 103 N E 2d 545, 303 N Y. 762 

39. La.—Bowen v. Board of Trustees of Pohcc Pen¬ 
sion Fund, App, 76 So 2d 430. 

Mass—Foley v. City of Spnngfield, 102 N.E2d 89, 328 
Mass 59. 

42, Cal —Carey v Retirement Bd. of San Francisco, 
281 P.2d 25, 131 CA.2d 739. 

D.C—Stouper \ Jones, CA, 284 F.2d 240, 109 US 
App DC 106 

§ 9. Assignment^ Pledge, or Other 
Transfer 

Library References 
Corbin on Contracts §§ 857, 
1427. 

46. Cal —PhiUipson v. Board of Administration, Pub¬ 
lic Emp Retirement System, 89 Cal Rptr. 61, 473 
P 2d 765, 3 C.3d 32—City of San Jose v. Forsythe, 
67 Cal.Rptr. 754, 261 C.A2d 114 
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Me.—CJ jS. qiurted in New England Merchants Nat. 
Bank of Boston v. Herron, 243 A.2d 722, 724. 

47. Me.—CJ.S. quoted in New England Merchants 
Nat Bank of Boston v. Herron, 243 A.2d 722, 
724. 

§ 10. Payment 

page 434 

70. N y —In re Baker’s Estate. 265 N.Y.$.2d 816, 48 
Misc.2d 732. 
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The procedure rules of civil actions 
generally, are applicable to actions by 
5ie government to recover back pen¬ 
sion money paid through error or 

84.1. Eyidence held insnffidfiiit 
US.—US. V. Gibson, C.A.Idaho, 207 F.2d 161, op. 
withdrawn 225 F.2d 807. 
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PENTATEUCH. The first five books 
of the Old Testament^ 

Z N.Y.—Kuppennan v. Congregation Nusach Sfard 
of Bronx. 240 N.Y.S.2d 315.322. 39 Misc.2d 107. 

PEONAGE. 

§ 2. Constittttionai and Statutory 
Provisions in General 

page 443 

16, US,—Whitner v. Davis, CA.Wash., 410 F.2d 24. 
Wash.—In re Jdmson, 427 P.2d 968. 71 Wash.2d 245 
20. Statute not violated 
Wash.—In re Johnson, 427 P.2d 968, 71 Wash.2d 245. 

Civil liability. Peonage statutes 
impose a civil liability only on behalf of 
one who himself is retained in peonage 
or arrested for that purpose.^*-^ Gen¬ 
eral rules as to procedure are applica¬ 
ble in such proceedings,^*’^ 


PER 

Page 448 

21.5, U.S.—Bryant v. Donnell, D.C.Tenn, 239 
FSupp. 681. 

21.6. Complaint held sufficient 

U.S.—Bryant v. Donnell, D.CTenn., 239 F.Supp. 681— 
Whitner v. Davis, C.A.Wash., 410 F.2d 24. 

Complaint held insufficient 

U. S.—^Bryant v. Donnell, D.C.Tenn, 239 RSupp. 681. 

page 444 

23. Construed narrowly 

U S —Bryant v. Donnell, D.CTenn, 239 F Supp. 681 

PEOPLE. 

446 

Phrases: 

22. Phrases 

(2) Mo.—Scott V Sandford, 60 U.S. 393, 404, 19 
How 393, 404, 15 L.Ed. 691, 58 CJ. p 812 note 94 

(3) N.Y —CJ.S. dted in State v. Home Indem. Ca. 
483 N.Y.S.2d 834, 835. 106 A.D.2d 124, affd. 486 
N.E.2d 827, 66 N.y.2d 669, 495 N Y.S 2d 969. 

(5) “People’s party’’ sec 68 CJ.S. p 1047 note 16. 

(6) “People of the State of New York” is the usual 
and accepted one to designate the sovereignty.—^People 

V. Rodriguez, 178 N.Y.S.2d 993, 995, 13 Misc.2d 1004, 

PER. 
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Per se. 

44. N.M.—McGaw v. Webster. 440 P.2d 296, 298, 79 
N.M. 104. 

Old.—Nichols V. Bristow Pub. Co., 330 P.2d 1044, 
1045. 

47, N M.—McGaw v. Webster, 440 P.2d 296, 298, 79 
N.M 104 

48. N.M.—McGaw v. Webster, 440 PJd 296, 298. 79 
N.M. 104. 

page 448 

Per stirpes. 

52. Ohio—Rehm v. Core, 82 N.EJd 864, 866. 

S.C.—White V White, S.C., 127 S.E.2d 627, 631, 241 

S.C. I8I. 

53. Cal.—Lombardi v. Blois, 40 Cal.Rptr. 899, 904i 
230 C.A.2d 191. 

lown—CJ.S. cited in Martin v. Beatiy, 115 N.WJd 
706, 709, 253 Iowa 1237. 

Mo.—O’Reffly v. Jackson, 269 S.W.2d 631, 63S-St. 
Louis Union Trust Co. v. Greenough, 282 S.W.2d 
474, 478. 

N.Y.—In re Day’s Trust, 198 N.YJ5.2d 760^ 764, 10 
A.D.2d 220. 

Wash.—Johnson v. Huntley, 236 P.2d 776i, 778, 39 
Wa^.2d 499. 

Similarly defined 

(1) By representatioo. 

ni.—Meroantile Trust & Sav. Bank v. Rogers, 124 
N.E2d 683, 686, 5 Ill.App.2d 162. 

Similarly expressed 

The term ”per stirpes” means the takh% by represen¬ 
tation from a stock cn root, so that descendants of a 
deceased ancestor take the part to which he would have 
been enthled had he been living.—Fhtdidl v. Grotnn. 43 
A.2d 32, 34, 185 Md. 10- 

54. Iowar--€J.S. dted in Gilbert v. Wenzd, 78 
N.W.2d 793, 795, 247 Iowa 1279. 

Similarly expressed 

(4) Ill.—^Mercantile Trust & Sav. Bank v. Rogers, 124 
N.E2d 683, 686, 687, 5 ffl.AppZi 16Z 

(7) lU.—First Union Trust & Savings Bank v, Mar¬ 
shall, 270 niApp. 508, 510. 

(12) Other steteixtents. 

Neb.—Kramer v. Larson. 63 N.W.2d 349, 352, 158 
Neb. 404. 

55. Cai.—Lombardi v. Blois. 40 Cal.Rptr. 899, 904, 
230 C.A.2d 191. 



70 CJS 50 
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Other phrases: 

Latin phrases 

(5) Mich.~Blair v. Scitner Dry Goods Co. 151 N W 
724, 726, 184 Mich. 304, L.R.A,1915D 524, Ann.Cas 
1916C 882. 

page 449 

58. French phrases 

<l) Ala.—CJ<S. cited in Bernhard v. Bernhard, 177 
So.2d 565, 566, 278 Ala. 240-Fretwell v Fretwell, 218 
So.2d 138, 139, 283 Ala. 424. 

Me.-»Strout v. Burgess, 68 A.2d 241, 253, 144 Me. 263, 
12 A.L.R.2d 939. 

PERCENTAGE. 

It has been held to be synonymous 
with “quota.” ^ ^ 

64.1. La.-01iphint v. Oliphint, 54 So.2d 18, 23, 219 
La. 781. 

PERCEPTIBLE. Capable of being 
perceived; cognizable; discernible.^^ 

64.40. W.Va.—Turner v. State Compensation Com’r, 
123 S.E2d 880, 884, 147 W.Va. 1. 

Movement of river channel 
Where channel of river moved one quarter mile in less 
than 100 years, such migration was perceptible—McCaf- 
fcrty V. Young, 397 P.2d 96, 100, 144 Mont 385. 

PERCEPTION. “Understanding^^ 
has been held to be synonymous.*^-^ 

64J50. N.D.—Hochstetler v. Graber, 48 N.W.2d 15, 
21, 78 N.D. 90. 

PERFECT. 

page 450 

—As a Verb. 

76. Smilarly defined 

<1) “Perfect** means to fmisb, to complete or put in 
final form with conformity with law.—Benton County 
Motors, Inc. v. Felder, 366 S.W.2d 721, 724, 236 Ark. 
3S6. 

—As an Adjective. 

Other phrases. 

86. exi^ 

taries of each other when by the same act, at the 
same time, they bind themsdhres to peifonnance of 
the same thing.—Temple v. Harper, La.A{>p., 200 
So.2d 749, 752. 

PERFORATION. 
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90. Similarly defined 

(1) “Perforation** is a hole made by piercing, punch- 
ing or boring and implies some physical act done upon 
material in whicb the perforation exists.—Muter Co. v. 
Schwartz, D.CIIL, 156 RSupp. 893, 894. 

PERFORMANCE. 

5. Simnaiiy expressed 

<1) “Performance'* means the fiiUUlment, not the de¬ 
feat or fimstration, of an agreement—Buticle v. Super- 
flow Mfg. Co., 78 A.2d 698, 702, 137 Conn. 488. 

7. La,—CJJ5. quoted lit State v. ChrisdiK^ 118 So.2d 
403, 405, 239 La. 259. 

Public presentation or exhibition 
U.S.—Grove Press, Inc. v. Evans, D.CVa., 306 RSupp. 
1084, 1087. 
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PERIARTERITIS NODOSA. An in¬ 
flammatory disease of the coats of the 
small and medium-sized arteries, 
marked by symptoms of systemic in¬ 
fection. It is a rare and usually fatal 
malady.^^^ 

13.50. Mo.—Braun v. Roux Distributing Co., 312 

S.W 2d 758. 760. 

PERICARDITIS. An inflammation 
of the pericardium, the sac in which 
the heart rests. 

13.70. U.S.—Lumbermens Mut Cas. Co v. Klotz, 
C,A.Tex.. 251 F 2d 499, 503. 

PERIL. The “doctrine of discovered 
peril,” sometimes referred to as the 
“last clear chance doctrine” or the “hu¬ 
manitarian doctrine,” is treated in Rail¬ 
roads §§ 618, 814, 841, 853, 948, 994. 

16. Mo.—^Banta v. Union Pac R Co., Mo., 242 
S.W.2d 34, 40, 362 Mo. 421. 

PERIOD. 
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Phrases, 

26, Mo.—GJ.S. cited in McGarrah v. Stockton, 
App., 425 S,W.2d 223, 226. 

Generally but not always 
N.J.—Colbert v. Consolidated Laundry, 107 A.2d 521, 
525, 31 NJ.Super 588 

33. Phrases 

(4) "Probationary penod*’ is a trial period.—Applica¬ 
tion of Williams, 150 N.Y.S.2d 420, 423, 1 Misc.2d 804. 

PERIODICAL. 

35. Similarly defined 

(1) "Periodical" means publication appearing at stat¬ 
ed intervals, each number of which contains variety of 
origmal articles by different authors, devoted either to 
general literature or some special branch of leazning or 
to special class cH subjects.—Dell Pub. Co. v. Summer- 
field, D.C.D.C. 198 F.Supp. 843, 844. Affd., C.A., 303 
F.2d 766, 113 U.S.App.D.C. 1. 

36. Similarly defined 

N.Y.—EBusiness Statistics Organizati<»i v. Joseph, 87 
N.E2d 505. 508, 299 N.Y. 443. 
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PERITONITIS. 

62. Similarly defined 

(1) Peritonitis is an infiamation of the peritoneal 
cavity and can be caused by any irritant, blood, air, 
bacteria, chemicals, gastric jukes, bile, or fbcal material. 
-Grosjean v. Spencer, 140 N.W.2d 139, 143, 258 Iowa 
685. 

PERJURY 

§ 1. Definitions and Distinctions 
Library References 
Perjury 2. 
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1. U.S.—CJS. cited in U.S v. Talbot, D.CAlaska, 
133 F.Supp. 120, 128, 15 Alaska 590—U.S. v. 
Laurdli, D.CPa., 187 F.Supp. 30, affd-, CA., 293 
F.2d 830, cert. den. 82 S.Ct. 406, 368 U.S. 961, 7 
L.£d.2d 392. 

Fla.—Diamond v. Staley App*, 270 So.24 459. 
NJ.-5tate v. Sullivan, 130 A.2d 610, 24 K.J. IS, 66 
A.LR,2d 761, cert, den, 7SS.Ct. 52, 355 U.S. S40, 


2 L.Ed.2d 51—State v. Mullen, 336 A.2d 481, 67 
N.J. 134. 

N.Y.—Walther v. O’Connell, 339 N.YS.2d 386, 72 
Misc.2d 316 

Pa —Com. V. Yanni, 222 A.2d 617, 208 Pa.Super. 191. 
WVa.—State v. Crowder, 123 S.E.2d 42, 146 W.Va. 
810 

Similar definitions 

(2) U.S —Luna v. Beto, C.A.Tex., 395 F.2d 35, cert 
den. 89 S.Q 1310, 394 U.S. 966, 22 L.Bd.2d 568—U.S. 
V Dowdy, C.A.Md, 479 F.2d 213, cert. den. 94 S Ct 
124, 414 U.S. 823, 38 L.Ed.2d 56 and 94 S.Q. 132, 414 
U.S. 866, 38 L.Ed. 118, reh. den. 94 S.Ct 851, 414 US. 
1117, 38 L.Ed.2d 744, reh. den. 94 S.Ct 851, 414 U.S 
1117, 38 L.Ed2d 745 

Del.—^Mumford v. State, 144 A.2d 150, 2 Storey 48. 
Md.—Gatewood v. State, 290 A 2d 551, 15 Md.App. 
314. 

Mo.—State v. Vidauri, 305 S.W.2d 437. 

N.J.—CJS. cited in State v. Sullivan, 96 A.2d 680, 682, 
25 N.J Super. 484—Cermak v Hertz Corp, 147 
A.2d 800, affirmed 147 A.2d 795. 28 NJ 568. 
Tex.—^Matter of Davila, 631 S.W.2d 723. 

Species of intrinsic fraud 

5. C.—Corley v. Centennial Const Co., 146 S.E.2d 609, 

247 S.C. 179. 

page 456 

2. Peijury and willfully making false state¬ 
ment distinguished 

U.S.—U.S. v. Clifford, D.C.N.Y., 426 F.Supp. 696. 

3. U.S.—U.S. V. Freedman, C.A.N.Y., 445 F.2d 1220. 
Mich.—People v. McCann, 201 N.W.2d 345, 42 Mich. 

App. 47. 

6. U.S.—U.S. V. Bonanno, D.CN.Y., 177 RSupp. 106 

-Kolaski V. U.S., C.A.Tex., 362 F.2d 847. 

Cal.—People v. Isaac. 128 Cal.Rptr. 872. 56 C.A3d 
679. 

Ga.—Plummer v. State, 84 S.E2d 202, 90 Ga.App. 773. 
Mass.—Com. v. Cerveny, 367 N.E2d Wl, 373 Mass. 
345. 

NJ.—State V. SulUvan, 96 A.2d 680, 25 NJ.Super. 484. 
Tex.—MitcheU v. State, Cr.App., 608 S.W.2d 226. 
Particular statutory definitions applied 
U.S.—Cooper v. U.S, CA.Mo.. 233 F.2d 821, cert. den. 
77 S.Q. 58, 352 U.S. 837, 1 L.Ed.2d 55—Bronston 
V. U.S., U.S.N.Y., 93 S.Ct 595, 409 U.S. 352, 34 
LEd.2d 568. 

Anz.—State v. Krug, 393 P.2d 916, 96 Ariz. 225. 
Cal.—People v Gilbert, 31 Cal.Rptr. 920, 217 C.A.2d 
662—People v. Smith, 56 Cal.Rptr. 258, 248 
CA.2d 134. 

D.C.—U.S. V. Young. D.C, 113 F.Supp. 20, affd., C.A., 
212 F.2d 236, 94 U.S.App.D.C 54, cert. den. 74 
S.Ct 870, 347 U.S. 1015, 98 LEd. 1137. 

Md.—Tischler v. State, 111 A.2d 655, 206 Md. 386. 
Wash.—State v. Mundy, 502 P.2d 1226, 7 Wash.A{^. 

798 

Purpose 

U,S.—U.S. V. Manfredonia, CA.N.y., 414 F.2d 760- 
U.S. V. Snyder, CA.Cal., 428 F.2d 520, cert den. 
91 S.a. 139, 400 U.S. 903, 27 L.Ed.2d 139—Bion- 
ston V. U.S., U.S.N.y., 93 S.Ct 595, 409 U.S. ^2, 
34L.Ed2d 568. 

lU.—Loraitis v. Kukulka, 116 N.&2d 329, I Ifl.2d 533. 
N.Y.—Peope v. Truppin, 213 N.Y.S.2d 469. 

Wyo.—^Edwards v,. State, 577 P.2d 1380. 

Statutory peijury and false return or report 
under oath distinguished 
Ariz.—State v. Betts, 227 P.2d 749, 71 Ariz. 362. 
Criminal offense 

N.C.—Brewer v. Carolina Coach Co., 116 S£2d 725, 
253 N.C 257. 

Refiisal to testify not peijury 

Ga.—King v. State, 233 S.E.2d 340, 238 Ga. 386. 

7. Mass.—Com. v. Geromini, 255 N.E2d 737, 357 

Mass. 61. 

N.C—State V. Sailor. 81 S.B.2d -191, 240 N.C 113* 
Wash.—State v. Heyes, 269 P.2d 577,44 Wa8h.2d 579. 
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8. Cal.—People v. Smith, 56 Cal.Rptr 258, 248 
CA.2d 134. 

Except as it enlarges scope of offense, etc. 
Me.—State v. Blaisdcn, 253 A.2d 341 

11. Effect of Notaries Public Act 
Pa.—Com. V. Pleet, 38 DeLCo.L^J. 73. 

12. Internal revenue statute 

US.—Kolaski V. U.S., CA.Tex.. 362 F.2d 847 

13. Ga.—Plummer v. State, supra, n. 6. 

14. N.Y.—People v. aemente, 136 N Y S.2d 779 
No less^ degree of statntory offense 

Kan.—State v. Anderson, 285 P 2d 1073, 178 Kan 322. 

16. Utah-State v. Dodge, 425 P.2d 781. 19 Utah 2d 
44. 

17. Statute valid 

US.—U.S. V. Camporeale, CANY., 515 F.2d 184. 

18. D.C.—U.S. V. Mitchen, D.C, 397 FSupp 166, 
affd. 559 F.2d 31, 181 U.S.App.D.C 254, cert, 
den. 97 S.CL 2641, two cases, 431 U.S. 933, 53 
L.Ed.2d 250. 

A statute, providing that one making 
a false statement in connection wit£ 
the procurement of a marriage license 
or ceremony shall be guilty of perjury 
and punishable therefor, has been held 
not unconstitutional as vague and in> 
definite.**-^ 

18.5. Md—Greenwald v. State, 155 A2d 894, 221 
Md. 235, app. dism. 80 S.a. 1596, 363 U.S. 719,4 
L.Ed.2d 1521. 

459 

21. Miss.—CJ jS. died in Hanulttm v. State, 197 
SoJ!d469,474. 

Spedes of intrinsic firand 
S.C—Corley v. Centennial Const Co., 146 S.£.2d 609, 
247 S.C 179. 

27. Pa.—Com. v. Potts, 286 A2d 691, 222 Fa-Soper. 
lOZ. 

28. U.S.-CJJSL dted in U.S. v. Kennedy, 12 MJ. 
620, 622. 

W.Va.—CJS. dted in State v. Crowder, 123 S.E2d 42, 
53, 146 W.Va. 810. 

Wyo.—Nmuno v. State, 603 P.2d 386. 

29. W.Va.—CJS. dted ia State v. Crowder, 123 
S.E.2d 42. 53, 146 W.Va. 810. 

35. Ky.—Greenwefl v. Com., 316 S.W.2d 353. 

NJ.—State V. BorreU, 112 A2d 548, 18 NJ. 16—State 
V. Enpeb, 107 A2d 674, 32 NJ.Saper. 1—State v. 
Farmigiain. 320 A2d 161, 65 NJ. 154. 
W.Va.-State v. Crowder, 123 SS.2d 42, 146 W.Va. 
810. 

Strlcfly constmed 

(Xuo-Stite V. Coyne, 430 N.E2d 473, 69 Ohio App.2d 
63, 23 0.0Jd 68. 

Wia-State v. Devitt, 262 N.W.2d 73. 82 ^is.2d 262. 
35. Cal—People v. Barrowdougfa, 113 Cal-Rptr. 852, 
39 CA.3d 50. 

Wb.—State v. Devitt, 262 N.WJd 73, 82 m2d 262. 

page 45Q 

37. US—US V. Mdidli, D.COhio, 373 RSupp. 458 
—US V. Gross, D.CNJ., 375 RSew 971, affd., 
CA., 511 FSl 910, celt. den. 96 S.Ct 266, 423 
US 924, 16 L.Ed.2d 249, stay den. 96 S.Ct 2620. 
426 US 917,49 UEd.2d 371, affd. CA, 535 R2d 
1248, cert dea. 97 S,a. 89, 429 U.S. 829, 50 
L.B(Ud 93-^)tinn v. U.S Cda. 99 S.Ct 2190, 
442 US 100, 60 iS(t2d 743. 

NJ.r-.Stite V. Eiietwieiii. 83 A.2d 777, 16 NJSuper. 8, 
iffiL 88 A2d 366, 9 NJ. 347-State v. Segier, 97 
A.2d 469. 12 NJ. 520-State v. Engds, 107 AM 
674^ 32 NJ.Siq)cr. 1—{^ate v. Pansigiam, 320 
A2d 161. 6S NJ. IS^k-State v. Angelo’s Motor 
Sdks Lie,, 310 AJd 97, 125 NJSuper. 200, affd. 
WAM t61,65NJ. 134. 


40, Ind.—Zordani v. State, 371 N.E.2d 396, 175 lad. 
App. 297. 

NJ.—State V Angelo’s Motor Sales, Inc., 310 A 2d 97, 
125 NJ.Super 200, affd. 320 A.2d 161, 65 NJ. 
154 

41, Or.—^State v. Greenlaw, 622 P.2d 325, 50 Or.App 
97. 

Pa.—Com. V. Potts, 286 A.2d 691, 222 Pa.Super. 102. 

42, Wis—State v. Devitt, 262 N.W.2d 73, 82 Wis.2d 
262. 

45, US—CJS dted in U.S. v. Kennedy, 12 MJ. 
620, 622, 

48. US.—U.S V. Kahn, CA.N.Y., 472 R2d 272. 
cert. den. 93 SCt. 2270, two cases, 411 US. 982, 
36 L.Ed.2d 958. 

§ 2. Nature of Ol^ense; Felony or 
Misdemeanor 

Library References 
Perjury <5=>1. 
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57. Kan.—Hokanson v. Ltchtor, 626 P.2d 214, 5 Kan. 
App.2d 802. 

TruthM testimony as cornerstone of accusatori¬ 
al system of criminal Justice 
U.S.—US V. Ponti, D.CPa., 257 RSupp. 925. 

Other statements as to nature of offense 

U.S.—U.S. V. Levy, CA.La., 533 F.2d 969, 

58. NJ.—State v. Winters, 355 A.2d 221, 140 NJ.Su- 
per 110. 

Pa.—Com. V. Russo, 11! AJd 359, 177 Pa Super 470. 
60. Me.—Dunbar v Greenlaw. 128 A.2d 218, 152 
Me, 270. 

N.D.—State v. Davis, 138 N.W.2d 595. 

6Z N.Y.—People v. Clemente, 136 N.Y.S.2d 779. 

63. NJ.—State v Winters, 355 A2d 221, 140 NJ-Su- 
per. lia 

64. U.S.—U.S. V. DeVaughn, D.CMd., 414 F.Suh>. 
774, affd., CA., 556 F.2d 575. cert. den. 98 S-Q, 
479, 434 U.S. 954, 54 L.Ed.2d 312, reh. den. 98 
S.Ct 753, 434 US 1025, 54 L.Ed.2d 773. 

$ 2. In General 

Library References 
Perjury 

66. U.S.—us V Marcello, CATex., 436 F.2d 1221, 
cert. den. 91 5.0.1231,401 U.S. 1003,28 L.Ed.2d 
539. 

Ala.—Murry v. State, CrApp., 367 So.2d 985, wnt 
deo.. Sup., 367 So.2d 989. 

Cal.—People V. Baranov, 19 Cal.Rptr. 866, 201 CA2d 
52—People V. DavidsoQ, 38 CaLRptr. 660, 227 
CA2d 331—People v. Walker. 55 CalRptr. 726, 
247 CA2d 554, cert. den. 88 S.O 60. 389 U.S. 
824, 19 L.Ed.2d 77. 

Cola—Marts v. People, 312 P.2d 505, 135 Colo. 458— 
Rogers v. Peoide, 422 P.2d 377, 161 Colo. 317. 
D.C-U.S. V. Young, D.C. 14 F.R.D. 406. 

Fb.—Gordon v. State, 104 So Jd 524—Hirsch v. State, 
App., 279 So,2d 866. 

Iowa—State v. Dects. 195 N.W.2d 118, App. after 
remand 217 N,W.2d 639. 

Me.—CJS dted la State v. BUusddl. 253 A2d 341, 
344. 

Md,—State v. Devera, 272 A.2d 794, 260 Md. 36a cert 
denu 92 S.Ct 50, 404 US 824, 30 L.Ed2d 52. 
Mass.—Onn. v. Geromini, 255 N.&2d 737, 357 Mass. 
51. 

Mich.—People v. Kasparis, 309 N.W.2d 241, 107 Mich. 
App. 294. 

N.M.-State v. GaS^ App., 644 PJd 545, 98 N.M. 

31, cert den. 648 P.2d 794. 98 N.M. 336. 
KY.^eople v. GouM, 246 N.YS2d 758, 41 Misc.2d 
875. 

N.C-Sta|e v. Lucas, 92 $.£.2d 401, 244 N.C 53. 
Oltl.^Pitmaii V. State, Cr., 487 P.2d 716, 
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Pa.-Com. V Rossi, 85 A.2d 598, 170 Pa-Super 292— 
Com. V. Schindler, 100 PittsbLeg.J. 118—Com. v. 
Russo, supra, n. 58—Com. v. Buford, 116 A.2d 
759, 179 Pa.Super. 312—Com. v Leitch. 137 A 2d 
909, 185 Fa.Super. 261. 

Wyo—Edwards v. State, 577 P.2d 1380 

No prosecutoriel duty 

U.S—U.S. V. Gill, C.AI11., 490 F.2d 233, cert den. 94 
S.a. 3171, 417 US. 968, 41 LEd.2d 1139. 

Perjury may not be compounded by 
repetitious asking of the same ques¬ 
tion.^ ^ 

66.5. U.S.—Masraia U S., CA.Mo, 296 F.2d 871. 
Ariz.—^Staie v. LaBarre, App., 561 P.2d 764, 114 Ariz. 

440. 

Pa.—Com V, Davenport 386 A.2d 543, 255 Pa.Super. 
131. 

§ 4. Statement in General 
Library References 
Perjury <s»7, 8, 12. 

68. U.S.—U.S V Parr, CA.Tex., 516 F.2d 458. 
m.— People V. Aud. 288 N.E.2d 453, 52 nL2d 368. 
Old.—Taylor v State, Cr., 555 P.2d 1073. 
Construction 

(2) Other matters. 

Fla.—Brown v. State, 334 So.2d 597. 
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69. N.Y.—People v Dodge, 212 N.Y.S.2<i 526, 12 
AD.2d 353. 

70. Multiple counts possible 

Ariz.—State v. LaBanc, Af^., 561 P 2d 764, 114 Anz, 
440. 

71. U.S—U S. V Whitaker, C.AFla., 619 FJd 1142. 
NJ —State V SuUivan, 96 A2d 680, 25 N.J.Supcr. 484. 

The burden is on the questioner to 
pin the witness down to the specific 
object of the quesfioner's inquiry 

71.5. Perjury statute not loosely constmed 

U.S—Bronston v. U.S.. U,S.N.Y., 93 S.Q- 595, 409 

U.S. 352, 34 L.Ed.2d 568 

Question held not ambignons 
U.S.—US. V Ceccerelli, D.CPa., 350 FSupp. 475— 
U.S. v. Albergo, C.AN.Y., 539 F.2d 860, cert. den. 
97 S.Ct 529, 429 U.S. 1000, 50 L.Ed.2d 611. 
D.C—U.S. V. Chapin. CA, 515 F.2d 1274, 169 U.S. 
App.D.C 303, cert den. 96 S.Ct 449, 423 U.S. 
1015, 46 L.Ed.2d 387. 

Question open to various interpretations 
ni,—Pa^b V. White, 322 N.EJd 1, 59 nL2d 416. 
Answers to vagne and arahignoos questions 
U,S.—U.S, V. Clifford, D.CN.Y., 426 RSupp. 696. 

§ 5 . -Fact or Opinion 

Library References 
Perjury «=»12. 

73. U.S.—Krfadd v. U.S.. CATcx., 362 R2d 847. 
Xn-CJJS. cited in People v. WMta 322 N.E2d i, 3, 

59 IH.2d 416. 

Me.—CJ.a. cited ia Sborotte v. State, 402 A2d 4S0. 
454. 

NJ.—CJ.SL died in State v. SulHvan. 96 A2d 680, 683, 
25 N J-Super. 484. 

Ohio—State v. Coyne, 430 N.E2d 473, 6? Ohio App 2d 
63. 23 a0.3d 68. 

Teim.—CJ jS; dted in Shook db Fletcher Supply Co. v. 
aty of Nashvffle. 338 S.W.2d 237, 242, 47 Term. 
App. 339. 

W.Va.—State v. Crowder, 123 S.E.2d 42, 146 W.Va. 
810. 

74. U.S.—U.S. V. Kdioe, CA.Mas&, 562 R2d 65. 
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m—CJJS. dted in People v. White, 322 N.E.2d 1. 3, 
59 m.2d 416. 

Mo.—CJJS. dted in Loveless v. Locke Distributing 
Co., 313 S.W2d 24, 32. 

dted in State v. SuUivan, 130 A.2d 610, 
615, 24 NJ, 18. 66 A.L.R.2d 761, cert, den 78 
S.CL 52, 355 U.S, 840, 2 L.Ed.2d 51—State by 
C(»nm£Sstoner of Transp. v. Probasco, 277 A 3d 
546, 114 N-ISuper. 546. affd. 277 A.2d 546, 58 
NJ. 372. 

Tenn.—CJ jS. dted in Shodc & Fletcher Supply Co. v. 
City of Nashville. 338 S.W.2d 237, 242, 47 Tenn 
App. 339. 

Va.—CJ,S. dted in Rothfuss v. Com, 94 S.E.2d 532, 
536, 198 Va. 461. 

75* CaL—People v. Sagehom, 294 P.2d 1062, 140 
CA.2d 138. 

HI.—People V. Drake, 380 N.E2d 522. 20 HlDec 544, 
63 XlLApp.3d 633. 

NJ.—CJS, dted in State v. Sullivan, supra, n. 73— 
C:J.S. dted ht State v. SuHivan. 130 A.2d 610, 61S, 
24 NJ. 18,66 A.L.R.2d 761, cert den. 78 S.Ct. 52. 
355 U.S. 840, 2 L.Ed.2d 51. 

Tenn,—CJ jS* dted hi Shook & Fletcher Supply Co. v. 
aty of Nashville, 338 S.W.2d 237, 242, 47 Tenn. 
App. 339. 

76 . m.— People v. White, 322 N.E2d 1. 3, 59 I11.2d 
416. 

Advocate pccsexitiiig onl argnmeat 

D.C—Stddans v. Keystone Ins. Co., C.A., 481 F.2d 
501, 156 U.S.App.D.C 326. 

77. nL-^eople V. White, 322 N.E2dl, 59 HL2d 416. 

83. CaL—Peo(de v. Sagefaorn, 294 P.2d 1062, 140 

CA.2d 138, 

^ hdieve^ canaot thistrate inquiry 

U.E—U.S V. Pooticdh, CA.Cai., 622 F.2d 985, cert, 
den. 101 SO. 578.449 U.S. 1016, 66 EEd.2d 476. 

§ 0, -Pn^missory Statements; 

OMcial Oaths 

85. Cd.—CJJS. died in People v. Samuel, 53 Cal. 
Rptr. 887, 897, 245 CA.2d 210. 

pigie453 

87 . Wishu-State V. Doi^ 428 P.2d 535. 

§ 7, -Tax Returns 

89 . lE-WenkH v. Ttiizynaki, 262 N.E2d 833. 128 
lEAppJd 139. 

§ 8. Painty of Statement 
lilnraiy EdSerenc^ 

Petjury <=*12. 

97. aJ,-filMqaekt v. VS, CAMhnt, 306 F.2d 
i92M3eUnml v. VS, CJUCtl, 422 F.2d 281- 
VS V. MAria. CAtTot* 483 FJid 1062, cert den. 
94 SJCt. 1408. 415 VS 914, 39 EEd.2d 467. on 
iCfliiiid, D.C.. 396 9m, CA., 535 

E2d 899. xeh. den. 540 F.2d 1066, cert den. 97 
act 1598. 430 UJa 93A SI EEd.2d 803, rdi. 
den. 97 5.0. 1707, 431 VS 909. 52 EEd2d 
394-CJ.S. dted te U.S. v. Kennedy, 12 MJ. 620, 
623, 

Cal—People v. Di Oiacoratt 14 CalRptr. 574, 193 
CAJd68S. 

Fh.—Rader v. State, 52 So.2d lQS-4>iival v. State, 
App^ 104 So Jd 789. 

m.—People V. Dyer, 366 N.E2d 572, 9 lILDec. 315, 51 
HL^Jd 731. 

Ind—Pendfeton v. State, 156 N.E2d 782, 239 Ind. 341. 

Midi.—People v. Kasparis, 309 N.W.2d 241, 107 MkE 
App. 294. 

Ma— State v. Swisher, 260 S.W.2d 6, 364 Mo. 157. 

NJ.—State V. Bondi, 122 A.2d 548. 18 NJ. 16. 

N.Y.—People v. Doe, 406 N.y.E2d 650, 9S Misc.2d 
175. 

Pa.—Com. V. Davenport, 386 A.2d 543, 255 Pa.Super. 
131, 

Tea.—Oanett v. Stated Cr., 387 S.W.2d S3. 
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Statements held not false in fact 
(1) U.S—U.S. V Cobert, DCCal, 227 F.Supp, 915 
—US. V. Cook, CA Wash., 489 F.2d 286. 

Cal,—In re Rosoto, 112 Cal,Rptr. 641, 519 P.2d 1065, 
10 C3d 939. 69 A.ER.3d 980, cert den. 95 S.Ct 
177, 419 U.S. 897, 42 EEd.2d 141. 

Mass.-Com. v Giles, 228 N.E2d 70. 353 Mass 1 
Statements based on falsified doenments 
US—^U.S V Pommerening, C.A.N.M., 500 F.2d 92, 
cert, den 95 S Ct 678, 419 U.S. 1088, 42 L.Ed.2d 
680, reh. den. 95 SCt. 1151, 420 U.S. 939, 43 
L.Ed.2d 417. 

Careful qaestioning 
U.S.—U.S V. Tonelh. 577 F2d 194 
Applicability of mens rea 
U.S.—U.S. V. Stassi, D.C.N J, 443 F.Supp. 661. 
W<»ds clear on their face imderstood in their 
common soxse and usage 
U.S.—Government of Canal Zone v Thrush, 616 F 2d 
188. 
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98. U.S—U.S V. Osborn, CA.Tcnn., 415 F.2d 1021, 
cert. den. 90 S Ct. 567, 396 U.S. 1015, 24 L.Ed 2d 
506. 

N J —State V. Doto, 109 A.2d 9, 16 N J 397, corL den. 
75 S.Ct. 601, 349 US 912, 99 EEd. 1247. 

99. ni.— People V. Morttti, 109 NE.2d 915, 349 IE 
App 67, affd. 114 N.E2d 337, 415 IlL 398. 

NJ —State V. Doto, supra, n, 98, 

Tex.—Butler v. State, Cr., 429 S W.2d 497. 

1. US.—U.S V. Rafteiy. CA.CaI., 563 F2d 965. 
N.Y —In re Epstein, 252 N.Y S 2d 771,43 Misc,2d 987. 

2, DC—U.S. V. Haldeman, CA., 559 F.2d 31, 18! 

U.SApp.DC. 254, cert. den. 97 SCt 2641, two 
cases, 431 US. 933, 53 L.Ed.2d 250, reh den. 97 
S.a 2991 433 U.S. 916, 53 LJEd.2d 1103. 

Ind.—Hamson v. State. 106 N E2d 912, 231 Ind. 147, 
32 AER.2d 875. 

S US.—Mason v Phillips, D.CN.Y., 548 F.Supp. 
674. 

Pa.—Com. V Dyson, 378 A.2d 408, 249 Pa.Super. 503. 

4. m-People V. Molsby, 383 N.E2d 1336, 23 IE 

Dec. 309, 66 ZUApp.3d 647. 

5. Fla.—Silver v. State, App., 117 Sa2d 509. 

6. U.S.—Kolaski v. US.. CJLTcx., 362 F.2d 847— 

U.S. V. Aiuirews, D.CConn., 370 F.Su{^. 365, 
motKRt gr- 412 F.Supp. 1058. 

Cal.—People v. Esqmbd. 118 Cal.Rptr. 748, 44 CA.3d 
59L 

ni.— Peofde V. Anderson, 372 N.E2d 1101, 14 lEDec. 
822. 57 KIApp.3d 95, 

TestiiBoay beid not literally true 

(2) Other statements. 

U.S.—U.S. V. Kahn, D.CN.Y., 340 F.Supp. 485, affd., 
CA., 472 FJd 272, cert. den. 93 S.Ct. 2270, 411 
US. 982, 36 L.Ed Jd 958. 

Answers considefed together 

Mass.-Gom. v. Oiks, 228 N.E2d 70, 353 Mass. 1. 

Literal truth petjjnry 

U.S.—US. V. Isaacs, CA-HL, 493 F.2d 1124, cert, den. 
94 S.a 3183, 3184. 417 U.S. 976, 41 L.Ed2d 
1146, reh den. 94 S.CL 3234, 418 US, 955, 41 
LEdJd 1178. 

Questions allegedly amhigiioiis to be viewed in 
context 

U.S.—US. V. Makris, CATcx, 483 F.2d 1082, cert, 
den, 94 S,Ct 1408, 415 U.S, 914, 39 EEd.2d 467, 
cm remand, D.C, 398 F.Supp. 507, affd CA., 535 
F,2d 899, reh den. 540 R2d 1086, cert den. 97 
S.Ct 3598,430 U.S. 954, 51 L.Ed.2d 803, reh. den. 
97 S.Ct 1707. 431 U.S. 909, 52 EEd.2d 394. 

Statement literally true 

US.—U.S. V. Cbok, aA.Wash., 489 F.2d 286. 

Wash.—State v. Oson, 594 P.2d 1337,92 Wash.2d 134. 


Variances between testimony at trials not per se 
perjury 

Mo—Tyler v. State, App., 501 SW2d 189. 
Statement not to be taken out of context 
U.S—U.S. V. PaohccUi, CA,Va., 505 F2d 971. 

N.Y.—People v. Neumann, 416 N Y S.2d 11, 70 A.D.2d 
524. 

A nonresponsive answer to a question 
the witness did not understand cannot 
be p€r 3 urj\“^’^ 

7.5. U S —U S V. Cobert, D.C Cal., 227 RSupp, 915 
—US V. Sweig, DCNY, 316 FSupp. 1148- 

U. S V PaohccUi, CA Va., 505 F.2d 971. 

m—People V Anderson. 372 N.E.2d UOl, 14 lEDec. 
822, 57 m App 3d 95 

Precise questioning imperative 
U.S.—U.S. V. Esposito, D.C.nL, 358 FSupp 1032. 
IE—People V. Wills, 374 N.E2d 188, 15 lEDec. 753, 
71 IE2d 138. 

Wash.—State v. Olson, 594 P.2d 1337,92 Wash 2d 134. 
8* U.S.—U.S V. Cook, CA.Wasb. 468 F.2d 1164 
Alaska—Beckley v State, 443 P2d 51 
Ambiguous answer held not perjury 
U.S.—US. V. Esposito. DCm., 358 F.Supp 1032. 
Mass.—Com. v GUes, 228 N.E2d 70, 353 Mass. I. 
Pa.—Com. V. Karafm, 307 A.2d 327, 224 Pa.Supcr. 449. 
Unresponsiye answer 

US.—U.S. V. Andrews, DC.Conn., 370 F.Supp. 365, 
motion gr 412 F &pp. 1058. 

Responsive part of answer as false 

U.S.—U.S- V. Nickels, CAUL, 502 FJd 1173, cert, 
den. 96 SCt 2237, 426 US 911, 48 L.Ed.2d 837 

Answer open to various interpretations 

U.S.—US V. Williams, CAMo, 552 E2d 226. 

9. U S.-U.S. V. Wall, CA.Mich., 371 R2d 398-U S 

V, Makns, C.A.Tex.. 483 R2d 1082, cert den, 94 
S.Ct 1408, 415 US. 914, 39 L,Ed.2d 467, on 
remand, D.C., 398 F.Sui^. 507 affd. C.A., 535 
R2d 899, ttit. den. 540 E2d 1086, cert. den. 97 
S.Q. 1598, 430 U.E 954, 51 EEd2d 803. reh. 
den. 97 S.Q. 1707, 431 U.S. 909, 52 EEdJd 
394-US. V. Waiiams, CA.Ind, 536 F.2d 120Z 

IE—People V Wills, 357 N.E2d 1297, 2 ni.Dec. 854, 
44 lU App.3d 585, affd 374 N.E2d 188, IS niDec. 
753, 71 IE2d 138. 

N.Y —CJS. cited in People v Rao, 386 N.y.S.2d 441, 
455, 53 AD 2d 904 

EL—State v. Ouimette, 415 A.2d 1052. 

10. US.-U5. V. Alberti. CAN.Y., 568 F.2d 617. 

Text rule tnappUcable where fiduciary makes a report 

factually true, but monnplete. 

Ind.—CJJS. dted in Harrison v. State, 106 NJE.2d 912, 
918, 231 Ind. 147, 32 A.L.E2d 875. 

Answers to vague and ambiguous questions 

U.S.—U.S. V. Hilliard, D.CN.Y., 436 F.Supp. 66—US. 

V. Martellano, CA.Wis., 675 F.2d 940. 

NJ.—State V. Browne, 204 A2d 346, 43 NJ. 321. 

11. US.—Umbriaco v. US.. CAWash., 25$ E2d 
625—U.S. V, Williams. CAInd., 536 F.2d 1202. 

Fla.—^Wolfe v. State, 271 So.2d 132, maud, conf. to, 
App., 272 SoJd 833 

12. D.C—US. V. Haideman, CA., 559 E2d 31, 181 
U.SAk>.UC 254, cert, den. 97 $.Ct 2641, two 
cases, 431 U.S. 933, 53 L.Ed.2d 250, reh. den. 97 
S.Ct. 2992, 433 US. 916, 53 L.Ed.2d 1103. 

13. U.S.—US V, ABen, D.CMich., 131 RSupp. 323 
-US. V. Getter, D.CN.Y.. 154 RSupp 727— 
U.S. V. Worcester, D.CMass.. 190 F.Supp. 548. 

Kan.—CJ.S. quoted at lengtii iu State v. Phittips, 259 
P.2d 185, 188, 175 Kan. 50. 

N.Y.—People v. Ashby, 184 N.Y.S.2d 284, 17 MiseJd 
413. 

Tex.—Butler v. State, Cr., 429 S.W.2d 497, 

Stetetory oftense of oaldiig telse and finradu- 
knt stetteoent 

U.S.—US. V. Meyer, C.CAN.Y,, 140 FJd 65Z 
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When grand jury subject to recall 
U.S.—U.S. V. CnndaU, D.CPa., 363 ESu;^. 648, aifd., 
CA., 493 1401, affd 495 Eld 1368, 1369. 

cert. den. 95 S.a. 94, 419 U.S, 852,42 L,Ed.2d 83. 
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15. Cal—People v. Sagehom, 294 P.2d 1062, 140 
CA.2d 138. 

17. Fla.-Carter v. State, 384 So.2d 1255. 

§ 10. -Necessity that Statement 

be Material 

Library References 
Perjury 

21. U.S.^U.S. V. Edmondson. CAAla., 410 F.2d 
670, cert den. 90 S.Ct 444, 396 U.S. 966, 24 
L.E<L2d 430—U.S. v. Lococo, CA.Cal., 450 E2d 
1196, cert den. 92 S.a. 2040, 406 US. 945, 32 
L.Ed2d 331. 

Alaska—Beckley v. State, 443 P.2d 51. 

Ariz.—State v. Chee, 250 E2d 985, 74 Ariz. 401 
Cal—People v. Pierce, 56 Cal Rptr. 817, 423 P.2d 969. 
66 C2d 53—People v. Poe, 71 CaLRptr. 161, 265 
CA.2d 385. 

D.C—UA V. jLattnnorc, D.C, 112 ESi^. 507. affd. in 
part and xevd. in part on oth. gtds., CA., 215 FJd 
847. 94 U.SAppJD.C 268. 

Fla.—^Rnder v. States 52 So.2d 105—State v. Firfiian, 
App., 97 So.2d 178-<3ordon v. State, 104 So2d 
524—Wolfe V. State, 271 So.2d 132, mand. conf. to, 
App., 272 Sa2d 833. 

m—People V. Harris, 242 N.E.2d 781 102 IlLApp.2d 
335. 

Kan—State v. Elder, 433 P.2d 462, 199 Kan. 607. 
Ky.—Gibsoii V. Com., 328 S.W.2d 161 
M&—State V. Potts, 144 A2d 261, 154 Me. 114. 
Maas.—Com. v. GOes, 213 N.E2d 476, 350 Maas. 101 
Miss.—Roberts v. State. 80 So.2d 841, 224 Miss. 754. 
Nev—Cdlc V. State, 455 P.2d 917, 85 Ncv, 404. 
NJd.-State v. Montoya, 419 P.2d 970, 77 N.M. 129. 
N.Y—People V. Beiger, i06 N.Y.S2d 761, 199 Misc. 

543-<Peopfe V. Romano, III N.Y5.2d 234. 

N.C—State v. Chaney, 123 SJE2d 498, 256 N.C 255. 
Ohio-Sttte V. Joseph, 95 NJE.2d 771, 90 Ohio App. 
427, 9pp. tfism. 96 N.E.2d 3,154 CSno St. 374, cert 
den. 71 S.Ct 856^ 341 U.S. 935. 95 LEd. 1364. 
RdL den. 96 N.£2d 425-State v. OXeaty, 114 
N.E2d 297, 93 Ohio App. 547, 9pp. dism. Ill 
N.E2d 1,159 Ohio St 121 
Fa.-Coiit V. Stew«d,23 Ldn^ CoXJ.464. 

Tex.—Weeaks v. State; 289 S.W2d 758, 163 Tex.a.R. 

226 . 

22. US.—UJS. V. Hendetson, CAUL, 185 F2d 189^ 
US. V. Lozzi, aCPa., 170 FJSapp. 81. 

EL—People V. Wamams, 1Q« N.£2d 736, 348 ELApp. 
224. 

Mass.—Cbm. v. hfitx^ 447 N.E2d 17,15 MassApp. 
577. 

Pa.—Com. V. Fleet, 38 DdLCaLc^. 73. 

Tcx.-8mith v. Slate, Cr., 256 S.WJd 578, 158 Tex. 
Cr.R. 487-Oi3diess v. Stale; Cr.. 398 $.W2d 754. 

23. Alasica-Secicley V. State, 443 PJd 51. 
N.Y.-4Peopfe V. Qemente. 136 N.YS.2d 779. 

24w Pspoie of stetale 

AJukn-^eckky v. State; 443 P2d 51. 

25. Pa.-Coiit V. l^ytts, 286 A2d 691, 222 PeSnpcr. 
KH 

25. Maas.— Gouty. GSei. 213 N.E2d 476, 350 Mass. 
101 

TostfaMOoy InU i f fe y mrt 

Ky.-Mci 9 y. Omt, 264 SWJd 297. 

§ 11. What Constitates in Gcn- 
a:at 

Libimfy Befe'^ncea 
Fiexjnry 


27. U.S.—US V. SiegeL CA.N.Y., 263 F.2d 530, 
cert den. 79 S.Ct 1147, 359 US. 1011 3 L.Ed.2d 
1035, reh. den. 80 S.Ct 117, 361 US. 871, 4 
LE(L2d 111—US. V, Cross, D.C., 170 FSnpp. 
303—U.S. y. Naddeo, D.COhio, 336 ESupp. 238. 
lU.—CJS. qnoted in People v. Harris, 242 N.£.2d 781 
784, 102 IlLApp.2d 335. 

Mo.—CJS. dtod ia State v. Roberson, App., 543 
S.W.2d 817, 821 

Pa.—Com. V. Lafferty, 419 A.2d 518, 276 Pa.Super. 
400. 

29, US—US V. Allen, D.CMich., 131 FSttpp. 323 
—Smith V. State, 92 So.2d 411—U.S. v. Sweig, 
D.CN.y., 316 ESapp. 1148~US v. BincH, CA 
N.Y.. 470 E2d 113—US. v Saenz, CA.Tex., 511 
F2d 766, rdi. den, 515 F.2d 510, cert den. 96 
S.CL 356, 423 US. 946, 46 LEd.2d 277. 

CsL—People v. Poe, 71 CalJRptr. 161, 265 CA.2d 385. 
Fla.—Bazarte v. State, App., 117 So.2d 227—Wdte v. 
State, App., 270 So.2d 399, cert den. 94 S.CL 449, 
414 US. 1024, 38 L.Ed.2d 316 
Ind.—Porter v. ^te; 210 N.E2d 657, 246 Ind. 701. 
Wyo.—CJS. cited in Edwards v. State, 577 P.2d 1380, 
1383. 

31, US.—May v. US.. CA.Ky.. 280 E2d 555—US. 
V. Calverhousc, CAFla., 436 F.2d 1068—US. v. 
Sweig, D.CN.Y., 316 FSupp. 1148—U.S. v. 
Gremillion. CALa., 464 E2d 901, cert den. 93 
S.Ct 683, 409 US. 1085, 34 L.Ed.2d 672. 

OL—Pe<^ V. Barry, 314 PJd 531, 153 CA2d 193, 
cert den. 78 S.Ct 542, 355 US. 956. 2 L.E<L2d 
531 

D.C.—Weinheimer v. US., CA, 283 F.2d 510, 109 
US»A|;ip.D.C 24. cert den. 81 S.Ct 381, 364 US. 
931 5 L.Ed.2d 366. 

AndSmy mattcn to con^laiiit imtaial 
U.S.—US. V. Naddeo, D.COhio, 336 FSnpp. 238. 

32, US—Luna v. Btto, CATex., 395 F.2d 35, cert 
den. 89 S.Ct 1310, 394 US. 966, 22 LE<12d 
56g-U.S. V. Whitlock. CA-Utah. 456 FJd 123a 

Cat—People v. Barry, 314 PJd 531, 153 CA2d 193, 
cert den. 78 S.Ct 541 355 US. 956, 2 L.E(L2d 
532—Pboi^ y. Mattda, 342 PJZd 251 52 C2d 
591—Ftopk V. Dimdsott, 38 CaLRptr. 661 226 
CA2d 331—People v- Fieice; 56 CaLRptr. 817, 
423 P.2d 969, 66 C2d 53—Peopfe v. McRae, 63 
CaLRptr. 854, 256 CA2d 95—People v. Poe, 71 
CaLRptr. 161, 265 CA2d 385. 

Fla.—&ate v. Fabian, App., 97 So.2d 178. 
Ga.-^aazdison v. State. 7! S.E.2d 325,86 (buApp. 403. 
lowa-CJS. died in Slate v. Deets, 195 N.W.2d 118, 
121 app. after remand 217 N.W.2d 639. 

Mass.—Com. V. Oiks, 213 NJE.2d 476, 350 Maas. 101 
N.D.—CJS, 4 Mited k State v. Rohndu 135 N.W.2d 
175, 178. 

OkL—Miles v. State; Or.. 268 PJd 290. 

Tex.-Childress v. State, Cr., 398 S.W.2d 754. 

33, U.S.—US. V. HeodecKn, sopca, n. 22—US, v. 
AHeo; D.CMich., 131 FSnpp. 323—May v. U.S., 
CAKy.. 280 F.2d 555. 

CaL-Feople v. Gmnbk, 87 CaLRptr. 333, 8 CASd 
141 

Oa.—HardwA v. State, supra, n. 31 
Mass.—Com. V. Gaea, 213 NJEJd 476, 330 Mass. 101 
Pa.-CJS, died k Com. v, Lafieily, 419 A;2d S18, 
521 276 PaSnper. 401 

The test of materiality may vary be¬ 
tween trial and grand jury or cml dep¬ 
osition.^'^ 

33S. U.5.—us. Y. Mfddeo; D.CObiQ, 336 FSopp. 
238. 
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34. US^S. V. Laraeea, CAPSa., 245 F.2d 196- 
CJS gaoled k May V. U.S., CA-Ky., 280 E2d 
553,561-US V. McFarknd, CAN-Y., 371 F.2d 
701, cert den. 87 S.Ct 1689, 387 PS, 906, 18 
UEdJd 624-Ua v. Lococo; CAChL, 450 F.2d 
1196. cert den. 92 S.Ct 2040, 406 US. 945. 32 
LSdJM331. 
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35. U.S.—CJS. guoted in May v. US.. CA.Ky., 280 
F.2d 555, 561 

Materiality of a false statement need 
only be established as of time the 
statement was given.^^-^ 

37S. us.— U.S. V. Grwnillion. CA.La., 464 F.2d 
901, cert, den, 93 SQ. 683, 409 U.S. 1085, 34 
L.Ed.2d 671 

40. U.S.—US V Alkn, D.CMich., 131 ESapp, 323. 
D.C—U.S. V. Icardt D.C, 140 ESupp. 383. 

Fla.—Wells v. State, App., 270 So 2d 399, cert. den. 94 
S.Ct 449, 414 US. 1024, 38 L.Ed.2d 316. 

Mo.—CJS. died in State v. Swisher. 260 S.W.2d 6, 11, 
364 Mb, 157. 

41. U.S.—U.S. V. Manfredonia, CAN.Y, 414 F2d 
760. 

46. Administming officer’s knowledge kdd im¬ 
material in other instances 

U.S.—Keeble v. Suhneyer, CA.CaL. 290 E2d 127. 

§ 12. — Degree of Materiality 

47. U.S.—Yiteflo v. U.S,, CACaL, 425 F.2d 416, 
cert den. 91 S.Ct 43, 400 US. 822, 27 LJEd.2d 
50. 

CaL—Peopfe v, Poe, 71 ai.Rptr 161, 265 CA2d 385. 
Fla.—Gordon v. State, 104 So.2d 524—WeUs v. State, 
App.. 270 Sa2d 399. cert den. 94 S.Ct 449, 414 
US. 1024. 38 L.Ed.2d 316. 

C^.—Mdes V. State, supra, n. 31 

Cumiilatiye testimony 

US.-U.S. V. Tucker, D.CN.Y., 495 ESupp. 607. 

48. Fk—Ddl V. State, Aiq}.. 328 Sa2d 581. 

Mich.—Pe(^ V. White, 308 N.W.2d 128, 411 Mkh. 

366 

NJ.—State V. Winters, 355 A.2d 221, 140 NJ.Super 

no. 

Wyo.—Edwards v State, 577 PJd 1380. 

Precise ipiestioiiiiig demanded 
US-US, V. Lasaier, D.CMo., 403 FSupp. 208, affd. 
535 F.2d 1041. 

49. U.S.—US. V. Naddeo, D.COfaio, 336 FSupp. 
238—US. V. Makris. CA.T«l. 483 F.2d 1082, 
cert den. 94 S.Ct 1408,415 US. 914, 39 L.Ed.2d 
467, on remand, D.C, 398 F.Supp. 507, affd. C.A., 
535 F.2d 899, reh. den. 540 E2d 1086, cert den. 
97 S.Ct 1598, 430 U.S. 954. 51 L.Ed.2d 803, rdi. 
den. 97 S.CL 1707,431 U.S. 909, 52 L.Ed.2d 394. 

CaL—Peopfe v. Gnasts, 243 F.2i 59, 110 CA2d 4S6— 
People V. Gamble, 87 CaLRptr. 333, 8 CA.3d 141 
Del-Mumfoid v. State; 144 A2d tsa 2 Stony 48. 
F}a.-Goidon v. State, 104 SoL2d 524. 

Mo.-State V. Swisher. 260 &WJd 6 364 Mo. 157. 
N.D.—Stmt V. Rohrich, 135 N.W.2d 175. 

Okl-^fiks V. State, supra, a. 31 
SJ>.—State V. Ladsowitzer, 314 N.W.2d 307. 

W4« 

50. US.—Barnes v. US., CA.Tex., 378 E2d 646, 
cert den. 88 S-Q. 1056, 390 US. 972, 19 LEd.2d 
1184—US. V. Lococo; CA.CaL, 450 R2d H96, 
cert den. 92 S.Ct 2046 406 US. 945,32 L.EdSd 
331—US. y. Naddeo; D.CCduo, 336 FSopp. 238. 

Fk-Gonkm v. Stele, 104 Sa2d 524. 

Kan.—State v. Elder, 433 PSd 462, 199 Kan. 607. 
NJ.-State V. Wmteis, 355 A2d 221, 140 HJSuper. 
110 . 

5Z Fk.-Gordon v. State, 104 SoJZd 524. 

53. Coio.—Peopfe V. Vddez, 568 PSd 71, 39 Colo. 
App. 213. 

Mast.—Com. V. Giles, 213 N.E2d 476, 350 Mass. 102. 
Wyo.—CJSL chad k Edwards v. State, 577 P.2d 1380, 
1383. 

54. US.—US. V. Phris, CAJdb., 448 F.2d 1277. 
Cal.—Peo|de v. Guasri, supra, n. 49. 

N.D.—State V- Rohrich, 135 N.W.2d 175. 

OkL—Miles v. State, 268 P.2d 290—Pitman v. State, 
Cr., 487 P.2d 7l6. 
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Test 

U.S.—U.S. V. Allen, D.C.Va.. 409 ESupp. 562, affd 
541 E2d 278. 

55. U.S.—Doan v. U.S., C.A.CaI., 202 E2d 674. 
NJ.-Statc V. inters, 355 A.2d 221, 140 NJ Super 

iia 

Potential to mislead 

U.S.—U.S. V. Fmocan, C.A.N.H., 708 R2d 838. 

56. U.S—U.S. V. Larocca, CA-Pa., 245 E2d 196. 
OpQea^acamlaatifm 

U.S.—Barnes v. U.S., CA.Tex., 378 E2d 646, cert, den 
88 S.Q. 1056, 390 US. 972, 19 L.Ed.2d 1184. 

57. U.S.—U.S. V. Lasatcr, CA.Mo, 535 E2d 1041. 

§ 13 . -Testimony Affecting Wit¬ 

ness 

1%, Fla.—^Page V. State, App., 130 So.2d 304. 
Pa.>~Com V. Steward, st^ra, n. 21. 

Wash.—State v. Darnels, 520 P.2d 178, 10 Wasb-App. 
780. 

TeitiBMay ea^ert as to degree 
Fla.—Kline v. State, App. 1 Dist, 444 So.2d 1102. 
review den. 451 So.2d 849. 

59. UA—Handl v. US., CA.Aia., 220 F.2d 516— 

U. S. V. Allen. D.CMich., 13! ESupp. 323—U.S. 

V. Letchos, CA.I1L, 316 E2d 481, cert. den. 84 
S.Ct 65. 375 UJS. 824, U LE(l2d 57-Harrk v. 
U.S.. CA.C»d., 436 E2d 591 

Cal-^eople v. Gamble, 87 Cal-Rptr. 333, 8 CA.3d 
HZ 

lowa-CJJS. died ia State V. Deets. 195 N.W.2d 118. 

123, app. after remand 217 N.W.2d 639. 
Ida-Stale v. BaikweS, App., 600 S.W 2d 497. 

CScL—Macs V. State, ai^ it. 54. 

Or.-Stale v. Dameli, 619 P.2d 1321, 49 Or. App. 461. 
Tea.—heiciia v. Stata Cr-App., 608 S.W.2d 226. 

me44S9 

64 Mkdi.-Ptopte V. Hoag, 28t HW.2d 137, 89 
IfidLApp. 611, app. afier remand 318 N.W.2d 
579. 113 MIcLApp^ 789. 

66. HL-Fbopte V. WoHe, 260 N.E2d 424, 124 BL 
App.2d 349. 

S6i. CaL—Maud v. Gunari, 85 CaLRptr. 366. 

Fta—BcB V. Stata App., 328 So.2d S81. 

Ni.-Staie v. Winters, 355 A.2d 221, 140 K J.Su. 
per. IKX 

N.a— State V, Rol^ 135 N.W.2d 175. 

61. m-Feopfe V. BaciKtt, 341 N.E2d 84 35 m. 
ApfuSd 109. 

§ 14 _ Inadmissible and Exclud¬ 
ed Efidence 

Lihraiy References 
Peijury <9»11(10). 

70. U.S.—U.S. V. Parker, CA.IIL, 447 FZd 826. 
DeL—Munfofd v. State, 144 A.2d 150. 2 Storey 48 

Hearsay 

Cal—People v. Oavxbon, 38 CaLRptr. 660. 226 CA.2d 

no. 

73. Tean.-WilHatns v. State. 244 S.W.2d 996, 193 
Tom. 137. 

74 Tens.—^Williams v. ^te, sapra, n. 73. 
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73. U.S.—U.S. V. Swdg, D.C.N.Y., 316 ESupp. 1148. 

82. Temu—Wdfiams v. State, supra, n. 73. 

ChMs ezaoiiBttiQB 

UA—U.S. V. Parker, CA.IH.. 447 E2d 826. 

§ 15, «_ Materiality to Particular 
Matters or Proceedings 

Library References 
Perjury 7, 11). 


83. U.S—U.S V. Worcester, D.CMass, 190 ESupp. 
548—U.S. V. Birrell, C.A.N.Y., 470 FJld 113. 

Cal.—People V. Dtavidson, 38 Cal.Rptr. 660, 226 C.A.2d 

no. 

Idaho—CJ jS. qumed in State v. Martinez, 404 P2d 
573, 575, 89 Idaho 232. 

Statement held material in prosecution for 

(2) Fla.—WeHs v. State, App, 270 So 2d 399, cert, 
den. 94 S.Ct. 449, 414 U.S. 1024, 38 L.Ed.2d 316— 
Wolfe V. State, 271 So.2d 132, mand conf to, App , 272 
So.2d 833. 

Or.-State v. Chapman, 456 P.2d 89, 253 Or 596. 

(3) Ala—Dorch v State, 83 So 2d 250, 38 Ala.App 
344. 

(4) U.S—US, V. Esposito, D.Cni, 358 FSupp 
1032. 

N.D-State v. Rohrich, 135 N.W2d 175. 

Or.—State v, Hyde, 561 P.2d 659, 28 Or.App 809. 
Tex—Smith v. State, 256 S.W.2d 578, 158 Tex.Cr.R. 
487, 

Statement held immaterial in proseention for 
(2) U.S.—US. V. Freedman, C.A.N.Y., 445 E2d 
1220—U.S. V. Provtnzano, D.C.Wis, 333 FSupp. 255 

84. U.S—U.S. V. Williams, CA.Ind., 536 E2d 1202. 

85. IdahcH^CJjS. quoted ra State v. Martinez, 404 
P.2d 573, 575, 89 Idaho 232 

86. US.—U.S. V. Devitt, CA.I11, 499 F.2d 135, cert, 
den. 95 S.a 1974, 421 U.S. 975, 44 t.Ed.2d 
466—U.S V Parr, C.A.Tex., 516 F.2d 458, 

Colo.—People v. Spomcr, App., 631 P.2d 1156. 

Fla.—Gordon v. State, 104 So.2d 524 
N.M.-State v. Watkins, App.. 590 P.2d 169, 92 N.M. 
470. 

N.y—People V Pomerantz, 385 N,E2d 1218, 46 
NY.2d 240, 413 N.Y.S2d 288, on remand 413 
N.Y.S2d 279, 67 AD.2d 934, rearg. den. 388 
N.E.2d 372, 46 N.Y.2d 940, 415 RY.SJld 1027. 

Testtmoiiy hdd imniatmiai in investigatioii 
U.S.—U.S. V. Carson, C.A.N,Y., 464 F.2d 424, cert, 
to. 93 S.a. 268, 409 U.S. 949, 34 LJEd.2d 219. 

Expectatioit, but not st^tathm, of perjury 
U.S.—US. V. Nickels, CAD!., 502 FJW 1173, cert, 
dea 96 S.Ct 2237, 426 VS. 911, 48 L.Ed,2d 837. 

Snbstitutiag grand jury 

U.S—U.S. V. Sun Myung Moon, D.CN.Y., 532 
ESupp. 1360. 

87. U,S.—U.S. V. SMgd, CAN.Y, 263 E2d 530, 
cert. to. 79 S.Ct. 1147, 359 U.S 1012, 3 LEd.2d 
1035, reh. to. 80 S.Ct. 117, 361 U.S, 871, 4 
L.Ed2d 111-U.E V. Sweig, D.C.N.Y., 316 
F.Supp. 1148. 

Ark.—Wiilams v. State, 535 S W.2d 842,259 Ark. 667. 
Colo,—People v. Ooorato, 538 P.2d 898, 36 ColoAi^. 
178. 

Fla.—Stale v. Swofford, App., 318 So.2d 423. 

N.Y.—People v. Tyler, 405 N.Y.S.2d 270, 62 A.D.2d 
136, affd. 385 NE.2d 1224, 46 NY 2d 251, 413 
N.YE2d 295. 

W.Va.—CJ.S. died ia State v. Crowder. 123 S.E2d 42, 
55, 146 W.Va. 810. 

Te^imoity held material in investigatiQo of: 

(1) U.S.—U.S. V. DeRosa, D.CMass,, 438 ESupp. 
548, affd, CA., 582 F2d 1269—U.S. v Bymes, C.A 
N.Y., 644 F.2d 107. 

(2) U,S.—U.S. V. Loooco, CACaL, 450 E2d 196, 
cert den. 92 S.Q. 2040. 406 U.S. 945. 32 EEd.2d 
331—U.S. V- Wesson, CAInd., 478 F.2d 1180. 

(4) U.S.—Dolan v U.S, CA.Mo., 218 E2d 454, 
cert to. 75 S.Ct. 665, 349 US 923, 99 L.£d.2d 
1255—Masmia v. U S, C.A.Mo., 296 F2d 871. 

Ill.—People V. Beacham, 365 N.E2d 737, 8 HLDec. 499. 
50niApp.3d 695. 

(6) U.S.—U.S V. Dippcdito, CA.CaI., 433 E2d 1049, 
cert to. 91 ECt 939, 401 U.S. 940, 28 L.Ed.2d 220. 

(7) Other cnines. 

US—UE V Saenz. CATex., 511 FJM 766, reh. to. 
515 F.2d 510, cert den. 96 S-Ct 356.423 VS. 946, 
46 L.Ed.2d 277. 

Cal—People v. Guasti, supra, n. 49. 
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Fla.—^Wheeler v. State, App., 311 So.2d 713, stay den. 

96 set 2164, 425 U.S. 968, 48 L.Ed2d 792, cert 
den 96 S.Ct 3167, 426 U.S. 948, 49 L Ed.2d 1184 

Ind.—Richardson v State, 266 N.E2d 51, 255 Ind. 655, 
Iowa—State v. Deets, 195 NW2d 118. App. after 
remand 217 NW2d 639. 

La.—State v Petta, 359 So.2d 143. 

N.M.—State v Reed, 306 P.2d 64a 62 N.M. 147. 
N.Y.—People v. PenUo, 369 N.Y.S.2d 14, 48 A.D.2d 
862—People v. Davis, 423 N Eld 341, 53 N.Y.2d 
164, 440 N.Y.S.2d 864. 

Test 

U.S.—U S. V. Ostertag, CA.N.D., 671 E2d 262. 

Colo.—People v. Maestas, 606 P.2d 849, 199 Colo. 143. 
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90. UE—US. V Rose, D.CPa., 113 F.Snpp. 775, 
revd. m part on oth. grds., C.A, 215 F.2d 617— 
U.S. V Berardi, C A N.Y, 629 Eld 723, cert den. 
101 Sa 534, 449 US 995, 66 L.Ed-2d 293. 

91. U.S —U.S. V. Wesson. CA Ind., 478 F.2d 1180— 

U. S. V. Mancuso, C.A.N.Y., 485 F 2d 275—U S. v. 
Koonce. CA.Mo., 485 Eld 374 

Grand jury*s scope of legitimate inquiry is 
broad 

US—US. V. Mancuso. C.A.N.Y.. 485 Eld 275. 

92. Mass.-^CQm, v Borans, 393 NE2d 911, 379 
Mass. 117. 

94. US.—US. V, Phillips, CAMo., 540 Eld 319, 
cert den. 97 SQ. 530, 429 U.S 1000, 50 L.Ed.2d 
611, app. after remand, C.A., 564 F.2d 32, cert, 
to 98 S.Ct. 1620, 435 U.S. 974, 56 LEd.2d 67. 

m.—People V, Cantrell. 398 N.E2d 864, 34 Ill.Dec. 
873, 79 IU.App.3d 626. 

Mont.—State v Scanlon, 569 P.2d 368, 174 Mont 139, 
178 Mont 498 

Peripheral details 

N.Y.—People v. Pomerantz, 385 N.E2d 1218, 46 
N.Y.2d 24a 413 N.Y.S.2d 288, on remand 413 
N.YE2d 279, 67 AD.2d 934, reaig. to. 388 
N,E2d 372, 46 N.Y.2d 940, 415 N.Y.S.2d 1027. 

95. US.—US. V. Doss, C ATeim., 545 E2d 548, r*. 
563 F.2d 265 

Antbority shown 

US.—US. y. Stollings, CAW.Va., 501 E2d 954. 

96. US.—U.S. V. Ros^ supra, n. 90—^Etolan v. U5., 
supra, n. 87—U.S. v. Siegel. D.CN.Y., 152 
F Supp. 370-U.S. V Edwards, C A.Mo., 443 F 2d 
1286, cert to. 92 S.Ct 295, 404 U.S. 944, 30 
LEd.2d 259—US. v. Cohn, CA.N.Y, 452 E2d 
881, cert. den. 92 SCt 1196, 405 US. 975, 31 
L.Ed.2d 249—U.S v Enoch, D.CPa., 360 
ESupp. 572. affd., CA.. 491 E2d 751. 

Mo.—U.S. V. Kekich, CAMo., 590 E2d 750. 

NX—State v. Molnar, 391 A 2d 1225, 161 NJ Super. 
424, cerufication den. 396 A.2d 587, 78 NX 400 
and 405 A2d 828, 81 N.X 284, revd. in part on 
oth. grds. 410 A.2d 37, 81 NJ. 475. 

N.M.—State v. Watkins, App., 590 P.2d 169, 92 N.M. 
470. 

Pa.-Com. V. Lobel, 440 A.2d 602, 294 PaEiper. 550. 

The test, etc. 

U.S.—U.S. V. Paohcrili. CA-Va., 505 E2d 971. 

N.Y.—People v. Davis, 423 N.E2d 341,53 N,Y.2d 164, 
440 N.Y.S.2d 864. 

Actnal impeding not necessary 
U.S—U.S. V. Lococo. CA.CaI., 450 FXd 1196, cert, 
den. 92 EQ. 2040, 406 US. 945, 32 L.Ed.2d 
331—US. V. Tynme, CANev., 451 E2d 16, cert, 
den, 92 S.Q. 1494, 405 VS 1075, 31 UEtUd 
808—U.E V, Makns, CA.Tex., 483 FZd 1082, 
cert. to. 94 S.a. 1408, 415 U.E 914, 39 UEd.2d 
467, on remand, D.C., 398 F.$upp. 507, affdL CA, 
535 E2d 899, Jtrii. den. 540 FXd 1086, cert to. 97 
ECt 1598,430 US. 954, 51 L.Ed.2d 803, reh, den. 

97 S.a. 1707,431 US. 909, 52 UEd.2d 394—UE 

V, Devitt, CAIE, 499 E2d 135, cert to. 95 S.Ct 
1974, 421 US. 975, 44 L.Ed.2d 466, 
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Statement need not actually impede inyestiga- 
tion 

U S.—U.S. V Gremilhon, C A La., 464 F.2d 901, cert 
den. 93 S.Ct 683. 409 U.S 1085, 34 L.Ed.2d 672 

Broader inyestigation prevented 
US—U.S. V. Devitt, CAIll, 499 F2d 135, cert, den 
95 S.a 1974, 421 U.S 975, 44 L.Ed.2d 466. 

False statements as to whereabouts 

U.S.—U.S. V. Goguen, CA.Mass. 723 F.2d 1012. 

99. Cal.—People v. Laws, 178 Cal Rptr. 102, 120 
CA.3d 1022. 

Statement held material with respect to: 

(2) U.S.—Sigman v. U.S., CA.Wash , 320 F.2d 176, 
cert. den. 84 S.Ct. 485, 375 U.S. 967, 11 LEd.2d 415. 

(9) U.S.—U.S. V. Naddeo, D.C.Ohio. 336 FSupp. 
238. 

Cal.—People v. Di Giacomo, 14 CaI.Rptr. 574, 193 
C.A.2d 688—People v. Grider, 19 Cal.Rptr 41, 
200 C.A.2d 41—People v. McRae. 63 Cal Rptr. 
854, 256 C.A.2d 95 

Old.—Mdes v. State, Cr., 268 P.2d 290. 

Statement held immaterial with respect to: 

(2) Fla.—Rader v. State. 52 So.2d 105. 

Mass.—Com. v. Louis Const. Co, 180 N.E 2d 83, 343 
Mass. 600. 

Miss.—Roberts v. State, 80 So.2d 841, 224 Miss. 754. 
N.C.—State v. Chancy, 123 S.E2d 498, 256 N.C 255. 

Test 

U.S.—U.S. V. Naddeo, D.COhio, 336 F.Supp. 238. 
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4, Statement held material to or in: 

(3) D.C—U.S. V. Lattimorc, C.A., 215 F.2d 847, 94 
U-S App.D.C 268—Doto v. U.S., CA., 223 F.2d 309, 
96 U.S.App.D.C. 17, cert. den. 76 S-Q. 59. 350 U S. 
847, 100 L.Ed. 754—U.S. v. Cross, D.C.. 170 F.Supp. 
303, 

(5) U.S.—U.S. V. Freedman, CA.N.Y., 445 F.2d 

1220 . 

(10) U.S.—SbouWers v, U.S., C.A.Mo., 218 F2d 290 
—U.S. V. Flores-Rodriguez, C.A.N.Y , 237 F.2d 405— 
U.S. V. Laiocca, C.A.Pa., 245 F.2d 196—May v. U S., 
CA,Ky.. 280 F.2d 555—U.S. v. Edmondson, CAAIa., 
410 F.2d 670, cert. den. 90 S.Q. 444, 396 U.S. 966, 24 
L,£d.2d 430. 

Cal.—People v. Matula, 342 P.2d 252, 52 C2d 591— 
People V. Pierce, 56 Cal.Rptr. 817, 423 P.2d 969, 
66 C.2d 53. 

Cda—Mans v. People 312 P.2d 505, 135 Colo. 458. 
ni.— People V. Spears, 226 N.&2d 67, 83 lll.App.2d 18. 
Mass.—Com. v. Giles, 228 N.£.2d 70, 353 Mass. 1. 
N.Y.—Petqile v. Clenmnte, 136 N.Y.S.2d 779. 
Ohio-State v. O’Leary. 114 N.E2d 297, 93 Ohio App, 
547, app. dism. Ill N.E2d 1, 159 Ohio St 122. 
Utah-State v. Dodge, 425 P.2d 781, 19 Utah 2d 44 
Statement held immaterial to m: 

(3) Gongresstonal subemnmittee investigation. 

D.C.—U.S. V. Icwdi, D.C.. 140 KSupp. 383. 

(4) Other matters. 

U.S.—U.S. V. Freedman, CA-N.Y., 445 F.2d 1220. 
CaL—Pe<^ V. Pierce, 56 CaLKptr. 817. 423 P.2d 969. 
66C2d53. 

Tex.— Chadless v. State, Or.. 398 S.W.2d 754. 

Same standard before referee as eonrt 
U.S.-®gmaii V. U.S., CA.Wash., 320 F.2d 176, cert, 
den. 84 S.Ct. 485, 375 U.S. 967, 11 L.Ed.2d 4!5. 

5. La.—State v. Conforto. 62 So.2d 630, 222 La. 427. 

cited in State v. BlaisdeH, 253 A.2d 341, 
347. 

§ 16, Knowledge of Materiality 
Library References 
Peijnry «»3. 

9. U3.—U.S. V. St^aier. D.CN.Y., 175 F-Sopp, 838. 

BriiefaitoiBaleririity 

vs.—vs. V, Sw^ D.C.N.Y., 316 RSopp. im 


§ 17. Knowledge and Intent 
Library References 
Perjury <^3, 12. 

10. U S —U.S V. Rose, CA Pa., 215 F 2d 617—Becfc- 
anstm v. U.S., C.A.La., 232 F.2d 1—U.S. v. Lau- 
reUi, D.CPa., 187 F.Supp 30, aSd., C.A., 293 
F2d 830, cert den. 82 S.Ct. 406, 368 U.S. 961. 7 
L.Ed.2d 392 

Ariz—State v Krug, 393 P.2d 916, 96 Anz. 225 
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813 N.Y.—People v. Sadacca. 489 N YS 2d 824, 128 
Misc.2d 494. 

§ 28. Capacity to Commit 

82. Tex.—Ex parte Beihune, 331 S.W.2d 323, 169 
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Pa.-Com, V. Katafm. 307 A,2d 327,224 PSa,Super. 449. 
InfciTed from proof nf bdsity 
U5.—U.S. V. Devitt CA.I1L, 499 F.2d 135, cert den. 
95 EO. 1974, 421 U.S. 975, 44 L.Ed.2d 466. 

An intent to mklead or peijury by 
implication is insufficient to support a 
peijury conviction.*^ 

13lS. U,S.-^.S. V. Eddy, CA-Ky^ 737 FJd 564. 


14. U S —U S V, Mathem, D CPa., 329 F.Supp. 536 
— U.S V. Enoch. D.CPa., 360 F.Supp. 572, affd , 
CA, 491 F.2d 751. 

NJ.—State V. Heines, 115 A.2d 24. 18 N.J 550. 

15. US—US. V. Swag. CA.N.Y, 441 F2d 114, 
cert den 91 S.Ct 2256, 403 US. 932, 29 L.Ed.2d 
711—US. V Rivera, C.A.m., 448 F 2d 757 

DC—Young V. US., supra, n. 13 
NJ.—State V. Haines, 115 A.2d 24. 18 NJ. 550. 
N.M.—State v. Montoya, 419 P 2d 970. 77 NM 129. 
Okl.—Marshall v. State, Cr, 551 P2d 291. 

§ 62. — Proceedings in Which 
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U S —Cooper v. US, CA.Mo.. 233 F.2d 821, cert. den. 
77 S.Ct. 58, 352 US. 837, 1 LEd.2d 55. 
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ty to Administer Oath 

21. Evidence held sufficient 

(1) Ky—Barkley v. Com., 264 S.W.2d 297. 

§ 64. -Administration, Form, 

and Making of Oath 

Library References 
Peijury ^33(5). 

24, Cal —People v. Guasti, supra, n. 1. 

Evidence held sufficient 

(2) U.S—Ua V. Edwards. CA.Mo., 443 R2d 1286, 
cert den. 92 SCt 295, 404 UJ5. 944, 30 L.E(L2d 
259—U.S. V. Mathem, D.CPa., 329 F.Supp. 536. 

Cal—People v. Gilbert, 31 CalRptr. 920, 217 CA.2d 

662. 

Fla.—^Nix V. State, App., 173 So.2d 465. 
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195. 
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V. Randazzo, 224 A.2d 341, 92 NJ.Super. 579. 
Wis.—State V. Jensen. 55 N.WJd 377, 262 Wis. 464. 
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UA—Smith V. U.S., CA.AIa., 363 R2d 143. app. after 
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34- Anz.—State v. Cousins, 420 P.2d 185, 4 Ariz. 
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Mass.—Com v Geromim, 255 N.E2d 737, 357 Mass. 
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39. US—Sigman v. US. CA-Wash-, 320 F.2d 176, 
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331 

Md.—Brown v. State, 171 A.2d 456, 225 Md. 610. 
Miss.—Brewer v State, 233 So.2d 779. 

NJ.—State V. Randazzo. 224 A 2d 341, 92 NJ.Super. 
579. 

N,M.—State v. Montoya, 419 P.2d 970 77 N.M, 129. 
Okl,—^Miles v. State, supra, n. 34. 

Pa.—Com. V. Buford. 116 A.2d 759, 179 Pa.Super. 312. 
Tex.-Smith v State, Cr.. 256 S.W.2d 578, 158 Tex. 
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US.—Conrad v. U.S, CA.La., 255 R2d 247—Whaley 
V. US.. CA.CaL. 362 R2d 938—US. v. WaH, 
Cj\.Mich.. 371 R2d 398—U.S. v. Esposito, D.C 
lU.. 358 RSupp- 1032, 

Ariz.—State v. Cousins, 420 PJd 185,4 ArhuApp. 318, 
rdi. den. 421 R2d 901, 4 Ariz.App. 468. 

Cal.—People v. Di Giacomo, 14 CalRptr. 574, 193 
CA.2d 688—People v. Samuel, 53 CalRptr. 887, 
245 CA.2d 210. 

Fla.—Duval v. State, App., 104 Sa2d 789. 
m.— Peopk V. Walker, 192 N.E2d 819. 28 lUJd 585. 
Miss.—Tribble v. State, 50 So.2d 148, 210 Miss. 604. 
Pa.—Cbm, V, Yanni, 222 A-2d 617.208 Pa-Super. 191— 
Com. V. Karafin. 307 AM 327, 224 Pa.Supcr. 449. 
Tex.—Salyer v. State, Cir,, 415 S,W 2d 658. 
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40. U.S.—U.S. V. Flores-Rodnguez, C.A.N.Y., 237 
R2d 405—U.S. V. Bergman. CA.N.Y., 354 R2d 
931. 

N.Y.—People V. Calandrillo, 215 N.Y.S.2d 355, 29 
Misc.2d 485. 

Okl.—Pitman v. State, Cr., 487 P.2d 716 

Pa.—Com. V. Russo, ill A.2d 359, 177 Pa.Super. 470. 

41. US—Vuckson v. U.C, CA.Cal., 354 F.2d 918, 
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